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A. INTRODUCTION 

Ignoring this Court's authority on the accrual of statutory wrongful 

death claims, the Court of Appeals majority misread two cases decided by 

departments of this Court more than eighty years ago and adopted a rule 

disfavored in virtually all of our sister states that compels wrongful death 

claimants to file wrongful death actions before the tort victim is dead and 

a personal representative has been appointed for his/her estate. Judy R. 

Deggs, the personal representative of the Estate of Ray Sundberg, asks this 

Court to reaffirm the principle that a claim under RCW 4.20.010 is a 

distinct statutory cause of action that is not derivative of the tort victim's 

underlying personal injuries claim; a statutory wrongful death claim under 

RCW 4.20.010 accrues on the death of the tort victim or when that victim 

or his/her personal representative is aware of all the elements of an RCW 

4.20.010 claim. The Court should overrule any contrary decisions. 

B. ISSUE PRESENTED FOR REVIEW 

Where a tort victim files a personal injuries action 
and recovers against various defendants by settlement or 
judgment, does the separate statutory wrongful death claim 
of the tort victim's personal representative brought on 
behalf of specified statutory beneficiaries under RCW 
4.20.010 accrue for purposes of the statute of limitations in 
RCW 4.16.080 only upon the tort victim's death or when 
the tort victim's personal representative is aware of all the 
elements of the distinct statutory wrongful death claim? 

C. STATEMENT OF THE CASE 
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Deggs adopts the statement of the facts in the Court of Appeals 

opinion, except that the Court of Appeals mistakenly referred to Ray 

Sundberg as Roy. Op. at 2-3. 1 

Two important facts not mentioned m the Court of Appeals' 

opmwn bear emphasis. First, asbestos is a known cause of many 

malignancies as well as non-malignant diseases. Not only is there a long 

latency period between the time of exposure to asbestos and the 

experience of symptoms by its victims, but such diseases can linger for 

many years. 2 As a result, many asbestos tort victims like Ray Sundberg 

file an action for asbestos-related personal injuries while they are alive. 3 

With respect to such cases, settlement agreements often do not release the 

claims such tort victim's personal representative/beneficiaries may have 

for statutory wrongful death. The victim's personal representative 

1 The majority opinion also suggests that Sundberg recovered a judgment 
against ACL. Op at 2. That is mistaken. Sundberg settled with a number of defendants, 
CP 636-38, and then recovered a judgment after a trial against AC&S. CP 633-35. 

2 Walston v. Boeing Co., 181 Wn.2d 391, 401-02, 334 P.3d 519 (2014) 
("Asbestos is one of the most notorious of hazardous substances injuring workers in cases 
brought into our courts. In addition to a long latency period, asbestos-related injuries are 
continuous, progressive, and cumulative. Each exposure builds on the last and can lead 
to any number of injuries at any given point in time including shortness of breath, 
asbestosis, mesothelioma, lung cancer, or a number of other late-appearing cancers."); 
Lockwood v. AC&S, Inc., 109 Wn.2d 234, 239 n.2, 744 P.2d 605 (1987) (recognizing 
long latency period for asbestosis and establishing relaxed causation standard in asbestos 
exposure cases). 

3 Sundberg contracted asbestosis, pleural disease, colon cancer, and lymphoma 
as a result of exposure to the respondents' products. 
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subsequently files a wrongful death action under RCW 4.20.010 on behalf 

of the statutory beneficiaries when that victim of asbestos exposure 

eventually dies from their asbestos-caused disease. 4 

Here, Sundberg filed a personal injuries action on August 20, 1999 

in the King County Superior Court and that case was settled in 2002. 

Sundberg died in 2010. Sundberg's beneficiaries, through Deggs as the 

personal representative, filed the present action on July 3, 2012 involving 

both statutory survival and wrongful death claims. 5 

D. SUMMARY OF ARGUMENT 

A statutory wrongful death action under RCW 4.20.010 is a 

separate, discrete cause of action that may be brought by the personal 

representative of a tort victim on behalf of specific statutory beneficiaries 

without regard to the personal injuries claims such victim may have 

against the tortfeasor that caused his/her harm. Only a personal 

representative of an estate may commence an RCW 4.20.010 wrongful 

death action. Sundberg's personal representative could not be appointed 

until his death. 

4 This is particularly true for mesothelioma, an asbestos- related cancer that is 
invariably fatal. Macias v. Saberhagen Holdings, Inc., 175 Wn.2d 402, 406, 282 P.3d 
1069 (2012) (describing mesothelioma as "a deadly type of cancer associated with 
asbestos exposure); Payne v. Saberhagen Holdings, Inc., 147 Wn. App. 17, 22, 190 P.3d 
102 (2008) (describing mesothelioma as "an invariably fatal cancer closely linked with 
prior asbestos exposure."). Mesothelioma cases are common in our courts. 

5 The only issue here is the statutory claim under RCW 4.20.01 0. The statutory 
survival action under RCW 4.20.046/.060 is not at issue. 
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To the extent that any older cases of this Court such as Grant, 

Calhoun, or Johnson hold that a claim under RCW 4.20.010 is somehow 

dependent upon the existence of an underlying personal injuries claim by 

the tort victim, those cases should be overruled. 

This Court should reaffirm its White decision on the accrual of a 

claim under RCW 4.20.010 and hold that Deggs' present action was timely 

filed. 

E. ARGUMENT 

(1) The Court of Appeals Decision Erroneously Treats the 
Statutory Wrongful Death Claim As Derivative of the Tort 
Victim's Personal Injuries Claim 

The core flaw in the Court of Appeals majority opinion is its belief 

that Deggs' claim under RCW 4.20.010 on behalf of the statutory 

beneficiaries is somehow derivative of Ray Sundberg's personal injuries 

claims for exposure to the respondents' asbestos products. That flaw 

animates its analysis and is contrary to this Court's recent teachings on the 

nature of a claim under RCW 4.20.010. 6 

6 The logic of those older cases and that of the Court of Appeals majority is 
flawed: somehow, claimants must pursue a statutory wrongful death claim before the 
victim dies, and before a personal representative is appointed, in order to avoid the bar of 
the statute of limitations. The Court of Appeals dissent referred to this notion as "topsy­
turvy land." Dissent at 1. Similarly, the Court of Appeals in Willis v. Kirkpatrick, 56 
Wn. App. 757, 762, 785 P.2d 834, review denied, 114 Wn.2d 1024 (1990) described such 
a result as "illogical and unjust." This plain inequity renders the notion that Grant rests 
on an "equitable" ground highly suspect. Dissent at 7-8. 
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A careful analysis ofthe nature of claims under RCW 4.20.010 and 

the interpretive principles for analyzing that statute is essential to this 

Court's review decision. 

First, this Court explicitly stated in Johnson v. Ottomeier, 45 

Wn.2d 419, 423, 275 P.2d 723 (1954) and Gray v. Goodson, 61 Wn.2d 

319, 324, 378 P.2d 413 (1963) that the wrongful death statute is remedial 

in nature and is to be liberally construed. The Court of Appeals majority 

fails to take this key interpretive principle into account. 

Second, a wrongful death action is entirely a creature of statute. 

Dodson v. Continental Can Co., 159 Wash. 589, 595-97, 294 Pac. 265 

(1930); Atchison v. Great Western Malting Co., 161 Wn.2d 372, 376, 166 

P .3d 662 (2007). The terms of that statute thus control. I d. Nothing in 

that statute's language evidences any intent that the claim under RCW 

4.20.010 is in any way derivative of the underlying personal injuries 

action of the tort claimant; 7 rather, it is a distinct statutory cause of action. 

Dodson, 159 Wash. at 595-97; Grant v. Fisher Flour Mills, 181 Wash. 

7 The majority opinion concedes that RCW 4.20.010 is silent on whether the 
expiration of the statute of limitation on the claimant's underlying personal injuries 
claims, or a settlement or judgment on such claims bars a wrongful death action under 
RCW 4.20.010. Op. at 4-5; dissent at 3-4. This Court should not imply a condition to a 
RCW 4.20.010 statutory claim that the Legislature did not see fit to impose. 

Similarly, if, as the dissent notes at 5-7, this Court is actually articulating a 
statute of repose analysis in its older cases, RCW 4.20.010 nowhere evidences such an 
intent to create a statute of repose. Dissent at 6-7. 
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576, 580, 44 P.2d 193 (1932); Gray, 61 Wn.2d at 325; Warner v. 

McCaughan, 77 Wn.2d 178, 179,460 P.2d 272 (1969). 8 

Under the specific terms of RCW 4.20.010, the claim may only be 

brought by the personal representative of the estate of the person tortiously 

killed. Atchison, 161 Wn.2d at 376. Only a personal representative, 

appointed upon the tort victim's death, has standing to bring the action. 

Wood v. Dunlop, 83 Wn.2d 719, 723, 521 P.2d 1117 (1974). 9 The 

statutory claim does not belong to the tort victim, but to that victim's 

specified statutory beneficiaries. Warner, 77 Wn.2d at 179. Obviously, a 

personal representative can only be appointed once a will is admitted to 

8 This is in stark contrast to the statutory survival actions authorized by RCW 
4.20.046 and RCW 4.20.060 that are derivative of the tort claimant's personal injuries 
claims. Parrish v. Jones, 44 Wn. App. 449, 454-55, 722 P.2d 878 (1986) ("the survival 
statute continues the cause of action of the decedent for the damages which the decedent 
could have claimed had the death not occurred."). 

9 RCW 4.20.010 states: 

When the death of a person is caused by the wrongful act, neglect, or 
default of another his or her personal representative may maintain an 
action for damages against the person causing the death; and although 
the death shall have been caused under such circumstances as amount, 
in law, to a felony. 

(emphasis added). RCW 4.20.020 specifies the beneficiaries of this action: 

Every such action shall be for the benefit of the wife, husband, state 
registered domestic partner, child or children, including stepchildren, of 
the person whose death shall have been so caused. If there be no wife, 
husband, state registered domestic partner, or such child or children, 
such action may be maintained for the benefit of the parents, sisters, or 
brothers who may be dependent upon the deceased person for support, 
and who are resident within the United States at the time of his or her 
death. 
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probate upon a person's death or a person dies intestate. The tort victim's 

death is a condition precedent to a claim under RCW 4.20.010. 10 

Consistent with the proposition that RCW 4.20.010 is a distinct, 

independent cause of action is the fact that the damages recoverable under 

the statute are distinct from those recoverable in the underlying personal 

injuries action. Otani ex rel. Shigaki v. Broudy, 151 Wn.2d 750, 755, 92 

P.3d 192 (2004); Bowers v. Fiberboard Corp., 66 Wn. App. 454, 460-61, 

832 P.2d 523, review denied, 120 Wn.2d 1017 (1992); 6 Wash. Practice, 

Wash. Pattern Jury Instructions/Civil at 329-65 (WPI for wrongful 

death/survivor claims). 11 

Finally, because an RCW 4.20.010 is a distinct, non-derivative 

claim, it does not accrue at least until the death of the person tortiously 

10 Decisions of the Court of Appeals also emphasize that the decedent's death is 
an essential prerequisite to a wrongful death claim. Nelson v. Schubert, 98 Wn. App. 
754, 759-61, 994 P.2d 225 (2000) (holding the plaintiff had no legal right to pursue 
wrongful death claim until decedent daughter had been missing for seven years, when the 
statutory presumption of death arose). Similarly, in Willis, supra, the defendant argued 
that the decedent's personal representative should be barred from pursuing a wrongful 
death claim. The defendant reasoned that if the decedent had lived, her claim for 
personal injuries would have been barred under the medical malpractice statute of 
limitations. The court there rejected this argument, ruling that the wrongful death statute 
of limitations applied exclusively because the medical malpractice statute referred only to 
"personal injury." The Court held that the statute of limitations began to run at the date 
of death, not the date of the underlying harm to avoid the injustice of a claim being barred 
before it could even be brought. 56 Wn. App. at 762-63. 

11 The standard WPI for wrongful death and survivor claims effectively lay to 
rest the fears expressed by the Court of Appeal majority and dissent regarding a risk of 
double recovery. Op. at 16; dissent at 9-10. 
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killed. 12 Atchison, 161 Wn.2d at 3 78-79 ("the rule is well settled: 

wrongful death actions accrue at the time of death"); Dodson, 159 Wash. 

at 592-99. In fact, the discovery rule applies to asbestos-related claims 

precisely because of their long latency period so that the cause of action 

under RCW 4.20.010 does not accrue until the personal representative 

knew or should have known all of the essential elements of the claim, 

including that the decedent died as a result of exposure to asbestos, as this 

Court held in White v. Johns Manville Corp., 103 Wn.2d 344, 352-53, 693 

P.2d 687 (1985). 13 

Despite the clear rule in Washington that death is a condition 

precedent to the accrual of a wrongful death claim, the respondents argued 

three old decisions of this Court, Grant; supra, Calhoun v. Washington 

Veneer Co., 170 Wash. 152, 15 P.2d 943 (1932), and Johnson, supra, 

supported their contention that Deggs' wrongful death action was 

untimely. The Court of Appeals majority largely adopted the respondents' 

reading of those cases. Op. at 5-12. Neither case dictates this result, as 

the Court of Appeals dissent cogently observed. 

12 This has long been the rule in Washington. Nestelle v. Northern Pac. R. Co., 
56 F. 261, 262 (9th Cir. 1893); Rentz v. Spokane County, 438 F. Supp.2d 1252, 1258 
(E.D. Wash. 2006). As the Court of Appeals dissent noted at 4, the statute of limitations 
does not commence to run until the cause of action accrues and the party may apply to 
the courts for relief. 

13 The statutory limitation period is three years from the accrual of the wrongful 
death claim. RCW 4.16.080(2); Atchison, 161 Wn.2d at 377; Dodson, 159 Wash. at 592. 
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Dodson, an en bane decision of this Court, clearly concluded that a 

wrongful death cause of action accrues upon the death of the tortfeasor's 

victim. 159 Wash. at 598-99. Grant, a departmental decision, 14 stated 

that wrongful death actions typically accrue on the date of death, but then 

stated that this rule is "subject to a well recognized limitation; namely, at 

the time of death there must be a subsisting cause of action in the 

deceased." 181 Wash. at 5 81. This statement, read in context, simply 

means that the decedent must have a preserved claim for the preexisting 

injury. Id. The Grant court held that the worker's claims were not time-

barred. 

In Calhoun, another department decision, this Court held that the 

statute of limitations for claims personal to the decedent began to run on 

the date of the injury that ultimately caused the death and/or the date of the 

negligent act. 170 Wash. at 160. However, a careful reading of Calhoun 

reveals that the personal representative's wrongful death claim did not 

accrue until the death, but that because the decedent had not preserved his 

right to sue for the preexisting injury, the Court concluded that the 

wrongful death claim must be dismissed. Id. Also, that ruling was at odds 

14 Prior to the creation of the Court of Appeals in 1969, as this Court knows, the 
Court often issued decisions by departments of the Court, reserving en bane consideration 
for only the most important of its decisions. 
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with the en bane Dodson court's determination that a wrongful death 

statutory claim accrued at the time of death. Dodson, 159 Wash. at 589. 

The Johnson court only mentioned Calhoun and Grant in passing 

as they were irrelevant to the Court's analysis. In that case, this Court 

applied the accrual rule consistent with the interpretation now advanced 

by Deggs. There, a husband murdered his wife and then committed 

suicide. Under the common law in Washington as it then existed, the wife 

had no cause of action in tort because of interspousal tort immunity. 

Despite the fact that the decedent there could not pursue an underlying 

personal injuries claim at all, this Court held that the wife's beneficiaries 

had a distinct claim under RCW 4.20.010 against the husband's estate for 

wrongful death. 15 The Johnson court seemingly ignored the prime 

analytical point of Grant that the statute of limitations had run on the 

decedent's underlying personal injuries claim so that the RCW 4.20.010 

statutory claim was barred. 16 

The departmental decisions in Grant and Calhoun conflict with the 

en bane Court's decision in Dodson and with this Court's more recent 

15 The Court of Appeals majority criticizes Deggs' reading of Johnson, op. at 
11, drawing a distinction between claims "extinguished" by a statute of limitations, and 
the removal of what it describes as a "personal disability." The point, however, is that 
whether a statute of limitations or a common law immunity, the claim in the underlying 
personal injuries action in Johnson as here was foreclosed. 

16 Arguably, this Court overruled Grant sub silentio in Johnson. 
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discussion of wrongful death claims in cases like White and Atchison. 17 

Indeed, the fundamental concept of a discovery rule in asbestos cases as 

announced in White is at odds with the harsh rule adopted in dicta in 

Grant. The rule in Grant makes a wrongful death action under RCW 

17 As Judge James Robarts observed in Barabin v. Asten Johnson, Inc., 2014 
WL 2938457 (W.D. Wash. 2014): 

The few published cases defendants have marshaled to support their 
theory are outdated: they were decided 85, 82, and 60 years ago. See 
Calhoun, 15 P.2d at 946; Grant, 44 P.2d at 195; Johnson, 275 P.2d at 
725. Of the three, only Grant addresses the issue squarely. The 
language in Johnson is dicta, and therefore not controlling. 275 P.2d at 
725. Both Calhoun and Grant were decided in the context of now­
repealed employment laws such as the "Factory Act" and without the 
benefit of the current wrongful death statute, RCW 4.20.010. See 
Calhoun, 15 P.2d at 946; Grant, 44 P.2d at 195. 

Most importantly, rather than following Grant, the Washington 
Supreme Court has since stated that the time at which a wrongful death 
claim accrues to a decedent who was aware of his personal injury claim 
is an open question. Specifically, in evaluating the application of the 
discovery rule to wrongful death claims, the Washington Supreme 
Court clarified: 

[W]e are not faced with, nor do we decide a case in 
which the deceased is alleged by the defendant to 
have known the cause of the disease which 
subsequently caused his death. In that case there is a 
question as to whether the wrongful death action of 
the deceased's representative "accrued" at the time of 
the decedent's death, when the decedent first 
discovered or should have discovered the injury, or 
when the claimant first discovered or should have 
discovered the cause of death. 

White, 693 P.2d at 690. 

Id. at *3-4. 
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4.20.010 derivative ofthe decedent's underlying personal injuries claims, a 

principle repeatedly rejected by this Court. 18 

The respondents also justify their interpretation of RCW 4.20.010 

by claiming Deggs could have filed a claim for loss of consortium in 

Sundberg's personal injuries action. Their contention that the damages 

recoverable by Deggs individually in a loss of consortium claim were 

synonymous with claims by her as Sundberg's personal representative for 

wrongful death under RCW 4.20.010 is wrong, and again seemingly 

conflates a tort victim's personal injuries claims with the distinct damages 

recoverable in a statutory wrongful death claim. See Otani, supra 

(damages under RCW 4.20.010 relate to post-death damages of deceased). 

In any event, persons like Deggs have no standing to bring claims for post-

death loss of consortium damages. Hatch v. Tacoma Police Dep't, 107 

Wn. App. 586, 588-89, 27 P.3d 1223 (2001). 19 

A proper interpretation of the accrual of a cause of action under 

RCW 4.20.010 requires an analysis of such a statutory claim free of any 

18 The Court of Appeals majority opinion consciously connects the RCW 
4.20.010 claim to the claimant's underlying personal injuries action. Op. at 2, 12-13. The 
majority further re-enforces this connection when it speaks of the "revival" of a wrongful 
death claim, op. at 17, implying that an RCW 4.20.010 is merely a later continuation of 
the underlying personal injuries claim. 

19 As to any pre-death Joss of consortium claim, it may well have been 
impractical for Deggs to join any loss of parental consortium claim with Ray Sundberg's 
personal injuries claims where Ray was still alive. See Kelley v. Centennial Contractors 
Enterprises, Inc., 169 Wn.2d 381,236 P.3d 197 (2010). 
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entanglement with any personal injuries claims the tort victim might have 

had against the tortfeasors. 20 

(2) If the Court of Appeals Majority Is Correct in Its 
Interpretation of the Accrual of a Wrongful Death Claim, 
This Court Should Overrule the Cases and Adopt a More 
Sensible View of that Issue 

If the Court of Appeals majority has correctly interpreted this 

Court's precedents (although Deggs believes it has not), this Court should 

overrule Grant, Calhoun, and Johnson to the extent that they mingle a tort 

victim's personal injuries claims against tortfeasor with that victim's 

personal representative's claim under RCW 4.20.010 on behalf of the 

statutory beneficiaries because such precedents are harmful. 21 

The alleged rule in those three older cases, even if it seemed 

reasonable then, fails to recognize the prevailing modern principle that a 

wrongful death claim is a distinct, not derivative, claim that accrues only 

upon the tort victim's death. To hold otherwise fails to honor the remedial 

purpose of RCW 4.20.010 and establishes the illogical proposition that a 

20 As indicated by the Court of Appeals dissent, the practical anomaly of 
requiring a personal injury claimant, not yet deceased, to include a claim for wrongful 
death under RCW 4.20.010, a claim that can only be brought by a personal representative 
who is not yet appointed (and cannot be appointed), is glaring. 

21 This Court generally follows principles of stare decisis. In re Rights to 
Waters of Stranger Creek, 77 Wn.2d 649, 653, 466 P.2d 508 (1970). But the common 
law must necessarily evolve and when a common law principle is incorrect and harmful, 
it should be abandoned. See, e.g., Davis v. Baugh Construction Co., 159 Wn.2d 413, 150 
P.3d 545 (2007) (abandoning common law rule of completion and acceptance in 
construction cases). 
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tort victim must somehow pursue a wrongful death claim before he/she 

dies and before a personal representative, the only person who can bring a 

claim, may commence the action on behalf of that victim's statutory 

beneficiaries. Ultimately, this flawed analysis simply bars the personal 

representative from pursuing legitimate wrongful death claims, benefitting 

tortfeasors and rewarding their wrongdoing that results in their victims' 

deaths. 

That these cases have outlived their usefulness is evidenced by the 

fact that the trend in the law is in favor of the position stated by Judge 

Dwyer in his dissent at 7-8. 

Treatises indicate that this Court's older cases are no longer viable. 

For example, comment c to § 899 of the Restatement (Second) of Torts 

states: 

A cause of action for death is complete when death 
occurs. Under most wrongful death statutes, the cause of 
action is a new and independent one, accruing to the 
representative or to surviving relatives of the decedent only 
upon his death; and since the cause of action does not come 
into existence until the death, it is not barred by prior lapse 
of time, even though the decedent's own cause of action for 
the injuries resulting in death would have been barred. 

See also, W. Page Keeton, Prosser and Keeton on Torts § 127 (5th ed. 

1984) ("As to the defense of the statute of limitations, ... the considerable 

majority of the courts have held that the statute runs against the death 
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action only from the date of death, even though at that time the decedent's 

own action would have been barred while he was living."). 

For cases arising under the Federal Tort Claims Act, federal courts 

have concluded that when a state statute creates an independent wrongful 

death claim, such wrongful death claims do not accrue under federal law 

prior to death. Washington v. United States, 769 F.2d 1436, 1438-39 (9th 

Cir. 1985) (FTCA claim of woman in coma for 14 years not time-barred 

because family timely filed claim after her death; cause of action accrued 

at her death, not when she went into coma). See also, Miller v. Phil. 

Geriatric Ctr., 463 F.3d 266, 272 (3d Cir. 2006) ("[W]rongful death 

claims, for FTCA purposes, cannot accrue prior to death."). 

Throughout the Western United States,22 the prevailing rule is that 

a cause of action for wrongful death accrues only upon the tort victim's 

death. 23 The Idaho Supreme Court in 2010 rejected the argument that the 

22 See also, Carroll v. W.R. Grace & Co., 830 P.2d 1253, 1255 (Mont. 1992) 
(wrongful death action accrues at death of tort victim); James v. Phoenix Gen. Hasp., 
Inc., 744 P.2d 695, 705 (Ariz. 1987) ("The wrongful death cause of action can accrue 
only at the death of the party injured."); Gilloon v. Hum ana, Inc., 687 P.2d 80, 82 (Nev. 
1984) ("The death of the decedent being an essential element of the cause of action for 
wrongful death, there can be no legal injury until the death has occurred."); Larcher v. 
Wanless, 18 Cal.3d 646, 557 P.2d 507, 512-13 (Cal. 1976) ("[T]he cause of action for 
wrongful death ... is not merely a continuation or survival of the decedent's claim for 
personal injuries, but is an entirely new cause of action created in the heirs and based on 
the death of the decedent as that death inflicted injury upon them. Until that death, the 
heirs have suffered no "injury" ... and hence have no basis for filing suit."). 

23 The Court of Appeals majority asserts that there "have been very few 
appellate court decision since the middle of the Twentieth Century" on issue here. Op. at 
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accrual of a wrongful death cause of action is affected by the accrual of a 

personal injury claim. Castorena v. Gen. Elec., 238 P.3d 209, 220 (Idaho 

2010) (finding that the fact the statute of limitations had run against 

decedent's personal injury claim did not bar a wrongful death suit because 

"the action created by Idaho's Wrongful Death Act is more than a mere 

survival action; it provides compensation for the harm that heirs 

experience due to the decedent's death ... As the actionable wrong for a 

wrongful death action is not complete until the death of the decedent, the 

statute of limitations does not begin running until that time."). 

Most recently, in 2014, the Utah Supreme Court in Riggs v. 

Georgia-Pacific LLC, 345 P.3d 1219 (Utah 2014) interpreted a nearly 

identical statute to RCW 4.20.01 0, concluding in a strict statutory analysis 

that nothing in that statute evidenced an intent to tie a wrongful death 

action to an underlying personal injuries action. The same is true here, as 

noted supra. 

The Riggs court also noted that in states where a wrongful death 

claim was barred if the decedent had obtained a judgment or settlement 

based on the same injuries, the applicable wrongful death statutes 

specifically created causes of action that were derivative of the underlying 

personal injuries claim of the decedent. Id. at 1222-23. 

14-15. That assertion is belied by decisions of Washington's sister western states in 
recent years. 
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Ultimately, the Utah court unambiguously held that a wrongful 

death claim was available even though the decedent had previously 

recovered a judgment for asbestos-related injuries: 

Utah Code section 78B-3-106 states plainly that "when a 
death of a person caused by the wrongful act or neglect of 
another, his heirs ... may maintain an action for damages." 
The statutory language is clear and unambiguous, and does 
not indicate that the cause of action is in any way tied to the 
decedent's own personal injury action. We therefore 
conclude that wrongful death is an independent cause of 
action not barred by the existence of a final judgment in the 
decedent's underlying personal injury suit. 

!d. at 1226. 

The principle allegedly espoused in this Court's Grant, Calhoun, 

and Johnson decisions is no longer viable according to well-recognized 

treatises and the law from Washington's sister western states. The Court's 

old cases are contrary to the principle articulated in Atchison that a claim 

under RCW 4.20.010 is a distinct, statutory claim, and create real 

confusion in the law, as Judge Robart has noted. 

F. CONCLUSION 

The split, published decision of the Court of Appeals accurately 

reflects the confusion regarding this Court's precedents on the accrual of 

statutory wrongful death claims. This Court's recent decisions hold that 

actions under RCW 4.20.010, a distinct cause of action, accrue only on a 

tort victim's death. Such claims are not derivative in any sense of the tort 
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victim's actual or potential underlying claims. This position is logical as 

there is neither a claim to present under RCW 4.20.010, nor a party to 

present it, until the tort victim's death. The position taken by the Court of 

Appeals majority makes an RCW 4.20.010 action derivative of the tort 

victim's underlying personal injuries claim, and ultimately is illogical and 

unjust. 

This Court should reverse the Court of Appeals and trial court 

decisions. The Court should overrule Calhoun, Grant, and Johnson to the 

extent their analysis is contrary to the prevailing principle that a claim 

under RCW 4.20.010 is distinct from a tort victim's underlying personal 

injuries claims and accrues only upon the death of the tort victim or the 

discovery of the elements of the statutory wrongful death claim. Deggs' 

RCW 4.20.010 claim on behalf of Ray Sundberg's statutory beneficiaries 

is not barred. Costs on appeal should be rewarded to Deggs. 

DATED this J2l:h.._ day of January, 2016. 

Respectfully submitted, 

G~a. 
Philip A. T adge, WSBA #6973 
Talmadge/Fitzpatrick!Tribe 
2775 Harbor Avenue SW 
Third Floor, Suite C 
Seattle, W A 98126 
(206) 574-6661 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

JUDY R. DEGGS, at personal ) 
...-entatNe for ttle eetD of ROY ) No. 71297 .. 7 .. 1 
GORDON SUND8ERG, ) (GOneolidated with 

) No. 71HO-O-I) 
Appellant, ) 

~ DMSIONONE 
v. 

) PUBUSHED OPINION 
ASBESTOS CORPORATION liMITED; ) 
ASTENJOHNSON, INC.; CBS ) 
CORPORATION (FKA VIAOOM INC., FKA ) 
WESTINGHOUSE ELECTRIC ) 
CORPORATION): INOERSOUAW~D ) 
COMPANY, ) 

) 
Reaponderis, ) 

) 
BARTELLS ASBESTOS SETTLEMENT ) 
1RlJST; GASKET COMPANY: GENERAL ) 
REFRACTORIES COMPANY; JOHN ) 
CRANE, INC.; METROPOUTAN LIFE ) 
INSURANCE COMPANY. and FIRST ) 
DOE through ONE HUNDREDnl DOE. ) 

) 
Defendant.. ) FILED: June 22, 2.016 

) 

APPa.wtCK. J.- Degga, •• personal nspreaen1ldtve for herfathere eetate, appaall 

the dJemlqal on •~~nmary judgment Of her wrongful death action. In 1988 her father 

successfully sued several derendantl for lnJIII'bMa related to asbestos expo~Ure. In 2012, 

two year~~ after her father passed away, Daggs fled a wrongful death aotion ageln8t one 
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of the eame defendanta frOm the 1999 lawsuit and several new derendltrtt. wrongfUl 

death claims derive from the wrongful act a'ld do not accrue absent a valid aublletin; 

cause of action in the decedent at the time of death. ~· father hid no vald 

eub81sting cause of acBon at the tme of hls death. We afftrm. 

FACTS 

Roy Sundberg was expoaecl to albeltol whtle working for vartoua employer$ from 

1942 to 1988. Sundberg was diagnosed with ooldn cancer and lytnphoma on July 24, 

1998, pleunll dlleae on August 31. 199&, and asbeatolls on February 21,2000. 

On 8eptamber 20t 1999, Sundberg flied alaweult against about 40 dafenctantal 

lncludlng Aabestos Corporation Umlled (ACL), Sundberg aought relief In the form of 

general damages, medical and related mcpentea, pain and suffering, loaa of earnings. 

loss of wages and fUture. eamtng poter611, emotional dlstreu, and ooat of the lawauit. 

On April 18. 2001, Sundberg•a wife, Betty Sundberg, aaaerted a cfalm for loss of 

acnaortfum In the amended complaint. 

The 1999 lawauit was tded to verdict In 2001. The Jury awarded $451,900 il 

eoonOm&a damages. $700,000 in noneconomic Oama;ea. and 1380,000 In loaa of 

consortUn damage~. 

In DacombtV 2010, SUndberg died Gf lymphoma. on July s. 2012, the peniOI18J 

mpreuntatlve of Sundberg's ..-, hla daughter, JUdy Diggs, tned a eeccnd ubeltcl­

refated laWiutt as•lnst ACL and aeverat newdefendanta.lnctuciq ~ndentt ln(J811011· 

Rand Company, AstenJohnaon Inc., and CBS Corporation. The camp1alnt unrted both 

a survival acllon and a wrongfUl death action. The 20121aw8uit ~ llabllly agafnlt 
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the defendant. baaed on much Of the eame aabeetoG t»CppBura • the 19991awsul The 

complfmt sought the eame Nlief u the 19991awault bUt ilduded funeral expenaea. 

On March 12, 2013. rtnJpOndent AstenJohnson moved for summary Judgment 

AetenJohnson argued that summary judgment was proper. b-=-uaa bolh tha .uNfval 

ectlon and the wrongful death action were barred by the 8llplratlon tit the atatute of 

llmftations on Sundberg's urtdertylng claims. The trial court granted AllenJohnaon•s 

motion fol' summary Judgment. The court noted that theetatute of Umltationa had run on 

any of Sundberg'• Nmalnlng peraonallnjury claims. ftthut reasoned 1hat Degga'a dOni 

'ltlmt barred, becauee there waa no remaining GCtute of action that Suncbtrg C(Qd 11=\'\t 

bwught agalmlft AttenJohnaon before he died. 

Jn reaching Ita conolullon, the trial court weighed the competing lnte1'881a of 

ccmpenaatlng the qualifying •urvrwrs and the Important polloy reasons behind finality 

and statutea of limitation. It ulttna1&1y reasoned that Sundberg c:onaaloualy let lha etstutB 

Cf llmltationa run out when he did not aue AatenJohneon In his 1999 peraonal Injury 

lawlult. It opinad that. beoauae ttere waB no cause of acUon that Sundberg could have 

brought a;atnst Aaten.Johneon at1he tim& of hta death, 1htre wu no cause rl action that 

hl8 personal repntlef'datlve could bring because of &undt.g'e death. The trial court then 

granted sumrr.ary Judgment thrOUgh 1 upara~~e ordarforthe Nrmdnlng defendente-ACL, 

!nger80Jt.Rand COmpany, and CBS~ D&gya'e elairna agatnat them 

were llmllarly barred. 

De;aa appeals the swnmary JUdGment dlemlaaale of her WI'Ongful death claim, but 

not ttte eurvival c~arm. aa to all reepondema. 



DISCUSSION 

This court I8VIewa eummary Judgment ordera de novo. Jiw:lloy y. MaxMIL 144 

Wn.2d 308, 310..11, 27 P.3d 600 (2001). SUmmary judgment II appropr1ate only where 

there are no genuine lsauaa of matBrfal fact and the moving party II entitled to judgment 

ae a matter of law. CR 68(c); Petonmn v. Grpyea. 111 Wn. App. 308, 310 • .c4 P.3d 894 

(2002). When considering the evldencaa the court draws 1888oneble Inferences rn the 

light meat favorable to the nonmoving party. Scbgfv. ti!gbfteld, 127 Wn.2d 17, 21, eae 

P .2d 885 (1995). An appellala coLI't may alftrm a1rlal court's disposition Of a summary 

Judament motion on any baalt Supported by the NCOrd. Davlee. -~ Holy F_amllv Hg., 

144 Wn. App. 483,481, 183 P.3d 283 (2008). 

The atatote of Umltationa for a peraonallnjury action in Washington Ia three years. 

RCW 4.18.080(2). Sundberg pueed away. over 11 years aiter he 111ed hil or101naJ 

personal injury complaint without brfnalng any additional lawsuit& related to his injuries. 

Degga auerta that Sundberg's aollonland Inaction during hll nretnJe-1he 19991awault 

against ACl and his faDl111 to pu1'8U8 a personal Injury action again8t the remaining 

rupondente within the lt8fute of flmltatlon8 per1od cannot affect the vfablllty of her 

VKOngful death actiOn. She contendt thllllao, becauae the 'WrOngful deati1 action did 

RON 4.20.010 Ia the 'WI'Ongful death atatuta: 

When the deafh of a penson llcanl8d by1he wrongful act, naglem ordefaut 
of •nolher hll or her pei'IOnlll repreaem.tlve may maintain an action for 
damages against the person c:euatng the death. 

The IMue here f8 whether the expiration of the atatute of limitations for an 

lndlvlduaJ•s pereonal Injury clafma or a Judgment or settlement on thole sa.rne claims 

4 
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during his Ufetine can pTeempt the accrual rA hJa pereonalrepnN~entattw'a wrongful death 

c1aJm. The wrongful death etatute is alent on lhrsllaue. 

Degga does not dispute fttat Sundberg won a favorable Judgment agalmd AClin 

1999. Nor does she dlepul:e that 1he statuta of llmltattona for 8undbetg1s pereonaiiJiury 

cfalms aa to the reepondents explr&d prior to Sundbelg'e death. Becauee Sundberg 

pureued hll per.onallnjmy clalma against ACliO judgment. he would have been unabll 

to •ue ACL again bleed on the ume cauae of action during hiS lifetime. §a L9Y!ddat 

x. Ens yeyer. rnc..125 Wn.2d 758, rea. 887 P.2d aea (1996) (etating that,. Judrcata 

pnwentt llllgant8 from telltigatlng dalm& and lasuea that were UUgated~ or might have 

been 1~, In a prior action). To the extent there were any remaining cauaee of action 

Sundberg could have brought aaalnat ACL. •'ke any potential personal Injury claims 

against A8tanJohnson, lnge..otJ.Rand, and CBS, they would haYa been barrad by the 

three year atatuta of Imitations. Ill RCW 4.18.080(2). 

Daggs claims that a cause of action for wrongful death accrued at the time 

Sundberg diad, and that ft II wholly unaffectad by the resolution of Sundberg's undetty~ng 

per10naf Injury cllllms. However. Deggs's poaftlon Ia lnoonsletent wfth cue law. In 

W.htnaton. a decedent'• Inaction • to hla claims during hla lifetime can praempt the 

aecNal of a peJIOf'lal represenilltiveea wrongful death cause of action. flat. a,g, amnt 

v. Flllw Etoudnq MJIII co, 181 W.h. 678. 581,44 P.2d 198 (1935); Qall'rdm v. Wllb· 

Veneer Co., 170 Wah. 1152, 180,16 P.2d 843 (1932). The trtal court relied on ~mot rn 
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dismissing Degga•a datma on summary judgment. The reapondenta on appeal rely 

heavily on Cllbmm and Joh01011 y. QUomliet 45 Wn.2d 419, 275 P.2d 728 (1954).1 

In QaJbgun. the decEtdent husband, worted for a manufacturing plant and was 

e>cposed to harmful fumee from Aprii19281D November 1928. 170 Waatt. at 153. In 

November 1928 he was diagnosed wtth blsulphlde poisoning. JJt Calhoun cqinally 

brought an action in September 1981 C{almlng that hll polaonlng wu a reault of hla 

employer'a negligence. IlL at 163-&4. Calhoun died on october 17. 1881, while his 

lawsuit waa.pendlng. lQ.,. at 'f64. calhOun•• Wife, Cora, aa executrix of the ettate flied an 

amended complaint in December and added a claim for wrongful death. kL, The trial 

court dlamleeed Cora'• complaint. kb at 155. On appeal, the court cone.lderad whether 

the 11atute of II~ barred Cora's wrongful death dalm. Jst. 

A ccmmon raw cauee of action aga~nat the employer was pAJduded by the 

workmen'e compeneation act, Rem. Oomp. stat., § 7813. 170 Wash. at 168-59. The 

court noted that under the law8 at the time, Calhoun hmaelf would have been able to 

reoover under only the farmry act, Rem. Comp. Sfat.§7659~ which provided a causa d 

aelion with • three year statute of llmftatfonl. 170 Wash. at 169. The court then 

datermlnacl that, baaed on Celhoun'e lnjurfee and fad~ as plaac:ktd In 1he amended 

complaint any injuries raceiYed from vio!don of tht 1tatute culminated and accrued 

1 Caftloun and Sirllll•mlne the k'denlcllon between 1he a1atute ct Umllationt on 
a deaadenfa Claim and a personal repreeentat~Ye•a wrongfUl death claim bated on an 
olderveralon of the wrongful dea1h ataluttt. 170 Waah. at 150-80; 181 Waah. at 678.680. 
Slmllar1y, .lohJliOn IXImfnellt an older verelon of the wrongful death etatute. 45 Wn.2d at 
421. At the time thMe caeea were decfded. tha wrongful death atatute wu ~ elmllar 
to RCW 4.20.01 0. CmJpgll ReM. COW. STAT. § 183, at 248, llJd REM. REv. 8TAT.§188, 
dl RCW 4.20.010. Except for. the addftkm of gender neutral language and a comma In 
2011, RCW 4.20.010 Ia Identical. .Ill LAWS OF 2011, ch. 338, § 88. 
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about the middle of May 1928. Ids. Thus, the atatubs of lmllatlona on hie factory act clam 

exp(red In May 1931. ld, 1!59-80. Becauee Calb'Jun did not fla hla oompiMd against htl 

employer untH september 1931, his c:1a1ma under 1he factory act were barred by the three 

yeer ebdute of fitnitat[o,... JsL at 169. 

The court acknowfedged that the caUl$ of action for WfanQful death had not 

accrued at the time the original complaint wae filed.2 ids at 180. f:Jut, Importantly. 1he 

oourt stated that Oona would have been entitled to amend the oomp1ak'd to bring a claim 

fer dQ1aCJe& for wrongful death under Rem. Comp. Stat. § 183-1 If the ect1on had 

commenoed Within the statute of llmHatlona pe~ set by Calhoun'~ factory aot clain. 170 

w.h. at 180. Because both the orlglnal and the amended complaint Mre flied well after 

tha expiration of lhe st.tute of lfmftatlona on C.1houn's underfyfng faCtory act clalme, 

Cora's wrongful d..nh olalm wae barred. .1st.. 

Calhoun undermines Degga'a argument that a personal ra~·e claims for 

wrongful death cannot be affected by tha expiration of the atatuta af linltatlons on the 

decedenfa undertylng personal inJury claims. Thll concept w. relnforoect and clarified 

In i.1Jm1. §B. 181 Wash. at 581. 

In Jir1DL • wife added a wrongful death claim to her huabllnd'a oomplllnt while 

her hulband's dllhn waa pending. but dar he died. Jd.. at en.n. Grant tttuted 'WOfldng 

u a mnrer in a flour mltlln June 1928. JsL, at 576. He continued \YOdcing at the mt11 until 

July 28, 1930, ·wtum he stopped woddng because of lineae. Jd.. at 677. on August 19, 

z There Ia IGnguage In CalhQun autceptl)le of being conltrued to mean that • 
wrongful death cause of acUon accrues at the time rllnJury to the deceased rather 11tan 
at the time of death. 1'70 Weeh. at 160. But. the irut court lllf8r clarified that tt1a facts 
of C&fboun combined with other p~nt dictate that Cal!oun ehould nat be read that 
way. 181 Wlllh. at st~1-82. 

7 
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1932, he aued his employer alleging that hllllnesa was caused from expoaum to ntlrfc 

acid and chlorine gas fumes While on the job. Ja.c. As In Caltuam, Grant baled hll action 

on the fact.Oiy act. .kL at 579. Grant died on Au;uat 17, 1938. 'While his action waa 

pending. .If!:. at 617. Granra wtra. Dorcthy, was euballtuted aa plaintiff in Gnmfalawauft. 

IlL. SWlaequentfy, Dorothy fled an amended complaint for bath a aurvlval action and e 

wrongful death aclfon under Rem. Rev. Stat. I 183. Jdr. 

Afler making the det«innination that Grant brought hll action for pereonaJ lnJurial 

within the time preecribed by the tti'M year atatute of Umltatlons. the =ourt dllcueled the 

lnt&r&dlon between the aoorual of a wrongful dan aetk!n and Gran~.'• clalma: 

Th8 action for wrongful death, under Ram. Rev. StaL § 183J.P. C. § 
8259]1 Is a distinct and separate action from the eurvlval action, under it. § 
194 [P. c. § 8276]. In accord with the great weight of authoril.y.1hia court 
ha8 held that 'lha action accruea at 1he time of death, and that the statute of 
lmftationa then beglna to run. 

]be rule. hgyirewlr. Is •ldlUCl tp a Wlf! racopnlpd limitation. naroe!v, 
at tbe time Q! JWh there must be a aublllting pyae Of don In the 
dfCMHCI. Under this Dmlfation.tt hal been hekt that the action for wrongfUl 
death Ia axttngulahed by an effeotlve l8leaaa executed by the deoealed In 
his lifetime. by a JUdgment ln hill favor rendered during hit lifetime; by 1he 
faikmt of the deoeued to bring an action for lnjurtes within the period of 
Hmlfalfcn. 

,kb. at 680-81 (emphaala added) (alteratlona kl original) (eomt ctt.atianl omitted). Thl 

5ilJnt court then ~ CaihQun In tha catagory of Cl888 in which • failure of the 

deoeaeed to brfng an acuon within the statute of lrnll:atlona period extinguishes a cause 

of action for wrongfut death. Jd. at 881. In aummarizl111 the decision tn catboun, the 

8 
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~ court said, IIQbvlouaty. at the the of [Calhoun's] death there wea no valid action 

suballttng In his favor, bacal.U1he 8l8tUte of Rmldona hid run agalnet It.., ~at 582. 

In allowing Dorothy to maintain a WRmUful deelh aalfon, the a:.nt court 

dl$tlngutlhed the result fn catboun •. lila It reuoned that beGauu Gl8nt brought his action 

for pe'f$01111 ln)urtes within the Dna preacrlbad by the atatul8 ft fimltaltons. tWtn though 

he died more than tlno yeans aftar h11 cauee of action aocrued. he left a valid sublllllng 

cauese of action agalnet his employer. IlL It concluded ttlat under the ciroumatancas­

Grant did not Ntlease hit clalma agalnat hJt employer during hfl lifetime and Dorothy 

brought her wrongful daath .cUon from within three years from Grant's d•th-there waa 

no quaatlon that Doi'Othy'a wrongful death action could be maintained. JrL. In eo doing, 

the irant ooutt explicitly stated that a decedemfa Inaction or action during his lifetime 

could preempt future wrongful death claims. Ill Jsl... at 681. 

Oeggs a1temi* to dlatlngulah Grim and Its reliance on Calboyn, by focusing on 

the fact that It fs •m the context Of a workmen'• compensation clalnf end a long.4Jnce 

repealed etat\ltev The palhoun court properly noted that a oommon law cause of action 

against the employer was pnecluded by the workmen'a oompanaation a~ Rem. CMlp, 

stat.·.t7873. Cial!Jguo. 170 Waah. at 168-68. But. that determination waa not dlspoalthra 

of~ becauee the factory act provided a bull for GtMt'a underlying eubltandve tort 

1 The i1Jot aourt eald thll Calbouo fell squarely wlthln • u.s. Supreme Court'• 
dacltaton, Flmo y. New YQdC. N.H. & H.R. Co. 283 U.S. 63, &1 S. ct. 357. 75 L Ed. 837 
(1831). 181 W•h. at &82. lo fJr.m.. the decedent husband auffered an ln,lurv at work on 
DeCember 4. 1823. and It oauted his death on September 1, 1828. Jd,. at 56. The court 
opined that beaause the atatute .of &mlfatlona for Flynn•s claim wet two years. that it wu 
obviously barred. ,kL at 58. The employer •rgued that the widow'• claiml were dlltlnct. 
JsL. But. 1he court ultimately concluded that although her cauee of action waa not strictly 
~of Flynda claims, It waa deriVative and dependent upon the contbuance 
of a rt;ht In the Injured employee at the IDle of his death. .bL 
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claim. 181-Waen. at 578. And. Ilk& ln CdJaun. the subltanUve provlslone of the factory 

act U.lf did not preclude a wrongful death claim end had no bearing on 1he Sbot oouffa 

decilion. Jt. at 580. The atatute of llrnftationa applicable to Granfa factory act dafm was 

dflposllve. hL. at 618-80. 

,Jpbnaqn y. Of.Wmeler, a mb recent washington Supreme Court deciiJon, 

InvolVes a nmnauon on a wrongful death olafm rn the contaxt of a dlaablllty to bringing tu~ 

rather than a limitation baaed on the decedent's action• or Inaction during hie uretme. 46 

Wn.2d at •21. Deggs at'QU8$ that case standi for the propodion that 1 peraonat 

,..preeentatiVI's wrongful dea1h claim can eccrue and persl8t even wtthout a viable 

underlying claim ln the decedent at the ttme of' death. 

In ,Jphnsop. a huaband, murdered hia wtte. Anna, and then commlttad suicide, 45 

Wn.2d at 420. The l11ue was whether the wife'• paraonaltepresentatlve oould bring a 

wrongful death aa11on 8198lnlt 1he huaband'a ettate for the benefit of their remaining 

chUdran. .bl.r. But, at the time, the laW prevented a wife from ·~ her husband for a tort 

commHled against her. 1st. at 424. The Johnwo court held that Anna'a lnabllly to sue 

w. a dleabDity pe180nal to her. ht It concfuded 1hat once she died, the dlubll\t was 

lifted and the underlying cause of flCltlon for wrongful death WD no longer barred. IlL 

The JohDIQD court expllcftly dlatingullhed ifletf from catmun and irJmt. 1M ht, 

at4~. The court cfted to those C1881and said that them ate situatlona In whlchf after 

receiving the IJ1urles whld1 r.ter raauHed 1n deatl. the decedent pursued a course of 

conduot which makes It Inequitable to reqnlza a ca~.~~e of action tor Wl'OnSiful duth. kL. 

Then. It framed the question before It u a different question, lbout whelher a paraohll 

dlsabilfly In the decedent could be a defense to wrongful death. 111 at 421. 

10 
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Contrary to Daggs's asaertlon; JobD19D does not stand for the broad propoaltlan 

1hat e wrongful death cause of action can partJat notwlthttandlng the lack of a viable 

underlying clllirn tn the decedent at the ttme of death. In Johnaon. It was not that Anna'a 

dalme against her husband wete exUngullhed priOr to death by Judpnent. settlement. 

waiver, statute of lmltatloM, or other bar« J$b lnstl!ai. a disability penona1 to her would 

haVe prevented her from bringing suit on the clalma during her lfethla. Jd.. That dleablllly 

was removed at the moment of Anna's death and did not tnmlfer to her perecnal 

reprenntatlve. ld. at 424. Thue. •he 11ft a viable tubatltlng cause of aeuon and the 

cauM of action for wrongful dHih became available to tw paraonal repJ811111dve. Ill 

.kb Here, unlike In JpbDIQfl, Degge'e c.lalmt were not effected by a peJWOnal dlubllily. 

Rather, they were completely extlngulahed by the expiration of the statute of limitation& 

on the underlying tortloua conduct or by Sundberg's pravlous lewault. They had no 

chance of revival upon Suf'tdberVa death. 

Degge argues that notwithstanding the rule established fn ~and C&lhoun and 

reiterated In JOflrwm. a decedenfa actlona or inaction during hllllfetim& thould have no 

Impact on • wrongful deth daJm. She oontend1 th1l II 10, ~ unlke a 8WYbml 

action, a wrongful death cause of action It a new and distinct action solely for the benefit 

of a decadent't helra. Degge dalma that i:Mtoaule Walhfngton courta have rapeabdy 

held that the wrongful death atatute RltU a new cuse of acUon, the cauae of action 

could not be derivative of the decedent's ability to sue, bUt II lnetead datvallve of the 

inJury to 1he olabnant--here, death. Consequently, lhe contenda that caae lliW 

ln1erprallng a wrongful death action as derivative Is Nppoelte. 

11 
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Deggs Is COh'eCt that a wrongful deeth aotlon and a surYivaf aclfon me d~ 

causee of action. §!!Ell* of Otani v. Broudy. 151 Wn.2d 7&0, 755, 762, 92 P.3d 192 

(2004). The IUNtvaJ ata1u_.. do not cxeate naw causes of aoUon for atatutorny named 

beneftclarlee, but Instead preserve the de~ c&U881 of actiOn for lnjurie11Uffer8d 

prior to deeth. Jib at 765r 782. By contrast, the wrongfUl death ~'-lUte governs poetdeath 

dari'lagee and allows the personal repreeentatMJ of 1he decedent to sue on behalf of 

statutory baneflclllriee for their own lolaea, not the decadenfa loaaes. KL. at 7C55. But, 

the dHfeAmt natu11t of the cau~t~ Of action does not mean that a wrongful death oause of 

action cannot be dlrMitfve In any sanae of the word. In JQbnaaa ttae court hfllhllghled 

that a wrongful death action Ia -d81'1Vaii'W': 

Not having aa ita balls a survival atatute, 1he action for wtongful 
death Ia derivative only In 1he aense that lt derives fmm the wrongful act 
caualng the dea1h, rather than from the peraon of the deceasac:t 

45 Wn.2d at 423-24. This fa etmeietant with the results fn Qalhoun (no wrongful death 

claim available when the deoedent had no aubaflting claim at death) lind Jbnt (a 

wrongful death claim properly brought Whent thefe 'Wfl\8 a valid eubaisttng claim rn the 

decedent at death). 170 Wah. at 160; 181 Wash. at 582. The faot that the suNI~I 

aotlon and wrongfUl death adlon are dlafJnct ectlons does not dlaconnect M"Ongful death 

actJona frum the undertyq wronarulsm aaamat the decedent It II that wrongful actftom 

which the wrongful duth c1a1ma eprtng. It 11 that wrongfUl act for Which thtma must be a 

4 Thera ,,. two IUMval state& In Waahlngton-RCW 4.20.046, the general 
eurviVal atatute. and RCW 4.20.060. ihe special IUI'YIVal atatute. ~ 151 Wn.2d at 
7tJ5..56. RCW 4,20.048 preeerves aU caune of action thida deoedent could have brought 
If he or aha survived. J£ Altarnati'Niy, the epecial eurvivaf statute, RCW 4.20.000, i8 
Umited to pnonal ktJury cauau of edlon that f88ldt 1n death. JsL at 766. 

12 
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valid subsisting clafrn In the decedent at death In order for the 8bltUfory beneftclarlet' 

wrongful death olalma to ecorue. 

Next Degga argues that the cue law fn W81f11ngton Ia outdated. She advocafea 

we abandon the holdings In Calhoun and a.m. Deggs- allematively arguea tt.t the 

qUMUon before us ia currenly an open qu88tlon l"n Washington and urges us to conekter 

and adopt the law In other etatea. 

Deggt refarencet a recent feclenal remand on:ler Which deacrlbe8 Cllhoun. D.mnt. 

and Johnson aa outdate<P and which reltes on mute v. JohDI::ManuJ!It Com., 103 Wn.2d 

344, 347, 693 P .2d 887 (1986) to c:cxdude that the lHUe before ua It an •op~~tn question" 

In Washington State. §nSarab!n v. AltlnJohnaon.lnc., 2014 VYL2938467, at-'3 (:N.D. 

Wash.) (court order). 8peclftcally, the ltllbbl court slated: 

[VV]e note we are not faced wtth, nor do we decide, a case In Which the 
dectated 18 alleged by the defendant to have known the cauae of the 
dluaae which aubaequenlly cau.ed hla death. In 1hlt case there II a 
question as to whether the wrongfUl death action Of the decaaaed'a 
repreeeruti've •accrued• at the time of the decedenfa death, when the 
decedent ftrst dlacovered or ehould have dlacovared the Injury, or wh&n the 
Clainant flnlt discovered or should have dllcowred the cauae of death. 

103 Wn.2d at 347. The 188ue In Willi was whether the wrongfUl deeth cauee of action 

accrued at the tme of death or If It accrued latel'-et the time the deeedent'1 wifa 

' In §arabm v. AePndphn100. Inc.. 2014 WI.. 2938467 r-H.D. Wllh.) (aourt order), 
the cowt granted a motion to remand In the w.tem Didricl r:IWalhlngtan, It evaluated 
the lleueullderthe 11Bnderd for fraudulent joinder-a atandam morafaYOrableto eegga•a 
pOIIHan In thla cue. J.d.. at *2. Conaequentty. the defendant 8lbeltol cornpantealn 
larabln had to oany their heavy bUrden of proving uncterW~n law that a decedn 
wre•a wrongful death complaint obviously failed to &tate a claim. Jd.. at '1. The remand 
order oonotuded that a Washington court addressing the Issue before us could find that a 
wrongful death claim Ia not b8n8d merely becauu the llatute of Imitations on the 
decedtnt'e u= claim. expires prior to the decedenfa death. kL at *3-*4. But. this 
Is thtt V8fY pro . n our~ law hal rajecEd. 

13 
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dlaoovared or should have dtlcoventd the aaUH of death. .kL. .t 346. The court uttmately 

rejealed the aaeertion that, as a matter of law, the data of the dlcederlt'e death marb 1he 

time at which a wrongful death action aCCI'UBI. Jib at 362. Jnstead, It held a wron;M 

death action acotUeB at the time the diQI!Ident'e pe1'80nal repJeaenbllive discoVered, or 

thould have diacxwered, the cause af action. JL at 362..&a. 

But. whether the wrongful dea1h cause of action accrues at death or upon 

dfsccvery of cauaatloo 18 not at Jnua In thll case. Here. under Calboyl) and .Qmut the 

accrual or the wrongful death action was preempted either by the earner Judgment against 

ACL or the elq)lration of the Gtatute of llmltatfona on Sundbertt• underlying claims agafnst 

the teat of the respondents. 

Daggs also potnta out that other ~fate& have reauhed the opposite ooncfuaton from 

our Supreme Court In Q!Jhoun and a.m. She cltte to CgJtQmna Yv Gen. E.flc,, 149 

Idaho 809, 620, ua P.Sd 208 (2010) (hoktfng that the fact the atatuta of nmltatlona had 

run against decedent's personal InJury dafm did not bar a wrongful death •ult), Mummer.J 

y. AHzeatJ, ..JS6 Md. 207, 210, 77 A.3d 1049 (2013) (concluding that a .tatute tA 

limitations dafenle agelnet a decedent'a claim doaa not bar a ~PJentwrongful death 

action). and Biggs y. ilmaitPaclftc U.C. 2015 WL 404617. at *3, *6 (Utah 2016) (finding 

ttllt a wrongful death action fora~ death lea eeparate. nonderivative dalm 

and It fa not bai'Nd by prtor piii'IOnallnJWV octfon&fortho same a~tad lrfurlel). 

Degga'a reRanoe on authority from other 8lalel Je unsutprlalng, becalM her 

argument Ia not new. In facJt, coun. have bean eharpfy diVIded on thlllseue for many 

year~. Ill, 3 S'rUART M. SPEISER& JAM58 E. ROOKS. JR., REcovERY FOR WRoHafULDcA1H 

§ 15!14. at 65 (4th ed. 2006). There have been very few' appellate oaurt decf8toaa ainc::e 

14 



No. 71297·7·U15 

the middle of the Twentieth Century. .1st, And, 1hoae dealaldns tJ8at caaea daalfng With 

thl& ie8ue dfffeNnUy depending upon wheller the decedent 88llled hie C8l8 or brought It 

to judgment or if he allowed ihe et.tute of On Qatlona to expire during hill lifeline. §II 

DAN B. DoBaa, Roascr E. KEETON & OAVID 0. OWEN. PRosseR IRJ I<:EEroN ON TORTS I 

127, al857 (5th ect 1984) 

Some cour1a have held that no right of action remaJns for wrongful death 

benaftofartealf the decedent compromllea hla olafm w1t1t the wrongdoer or executa~ a 

refaaae for Vlfllable cona!dtntlon, RecoVERY FOR WRoNGFUL DIATH § 16!14. at 65. 

other courts have h&ld that a l&leQe by a decedent during hla. life wtU not bar a later 

action for wrongful death. !st. at 68-57 r The minority of court& have reasoned that 

because the cause of action for wrongful death does not arise until a decedenfa death, It 

lhould be unaffected by '* af the Injured pemm during hla lifetime. l!;L The logic of 

lhis minority pOGitlon W8$ highlighted in an early South Dakota caae, Bou y. BlcbaNt, 

35 S.D. 201, 161 N.W.1001. 1008 (1915). Tb&Bomt,court opined: 

We must confesa our lnabiftly to grasp the logic of any course of eo 
oalfed. rauonlng through which the conclualon 18 drawn that the hueband, 
timpty because he may live to suffer from a phyllcalln,Jury and thUI beoome 
V8lfed with a oa~.U of actiOn for the vfDiation of hla own personal right. hu 
an Implied power tc relaaae a c:saUM of action-one \\blch has not then 
accrued: one which may never aoorue; one whloh from b very nahn 
cannot aaorue until hie death: ttnd one vmlch, If 1t ever does accrue, will 
accrue In favor of his wffe and be baled eolely upon a violation of al1aht 
veeted solely In hla wife. 

Aa a practical conaideratlon, however, a aett1ement made wHtt the decedent during 

his ltfetrne will take Into tiCCOUnt not only hit dminiahed earning capacity whle he dOH 

nve, but aleo a decmaae In his life expectancy and his umlngs he would have made r 
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he had lived. REcoveRY FOR WRoNGFUL DEATH § 16:14, at 59. In other words, the 

eetttement efl'ectuafed by a decedent during his lll'etime may haw been an estimate and 

deter1'1matl0n Of aD h damages expected to fotlcw from the Initial V«<ng. h1. The aame 

is true of Juc:lgmerlbs. Depending on the precise alocatlon of the &elllement or judgment. 

aUowtng a subsequent wrongful death alalm may pose a n.k of doubfe ~. 

But, thll danger of double recovery 18 not et Jasua In lftualfone In whloh the 

decedent allowed the atatute of limitations on his lftferlytng claim to expJre during hla 

lifetime. PROSSeR AND KEEToN ON TORTI §127, at 857. In faot, in these altuations, many 

courtB have held that the statute runs against the wrongful death action only from the data 

of death, even though at that time the decedenfe own aolion would have baen barred 

whle he waa IMng. .lsL 

Although the case law In Wtllhlngton Is Indeed old. the Washington Supreme 

Court previously choee between thtle possible outcomes when It deolded pathooa and 

~In the 19308.' It Choae finality of settlements and judgmenta and preclusion of .tale 

claims and potential double recovery. The legislature hat not aeen fit to COITftCt tills 

lntltrpretatton of the wrongful death statute. We Me no reaon to adYOCate for a Qhangs 

In w.hfngton law. 

App¥ng irJDt. [)eggs's dafmi •aalnlt respondent~ faD aa a mattar of law. 

Sundberg had no valid cause of action agalnat reepondent; at the time of hie death, 

• Whila Calhoun, 6£1Dt and the majority of Deggt•• alalmt InvOlve preemption 
because of the expiration Of the statute d limltatlone on the decedent's underlying claims 
inMead of an earlier judgment or eetllement, it Ia dear that. In Waahlngton, this dfatincUon 
Ia Immaterial. IIIJir.ltlt 181 Wa1h. at 681 (conoludfrG that a cauee Of action forWill.VUI 
daaih Ia extinguished by an etfectlve releale executed by the aeceated In hla lifetfmet by 
a judgment In hia favor rendered during hla llfetirnt, or by the fai~We ct the deceaaed to 
bring an aotlon for lnjurlea within the period of limitation) .. 
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because there waa either a Judgment ~ In his favor or because he faBed to bring 

an action for injurfea within tile atatute of Umllatlonl period during his uret:lrne. Case law 

In Wuhlngton does nat support Oegp'e argument that would revive a wrongful death 

action when an lndlviduaJ dies no matter What was or waa not already ltlaetld during his 

lffetlme. Moreover, Deggs'a poeltlon Ia at odda with oonBideratlona cl finally of Judgments, 

and pretemltion of evidence that are partlcularty relevant In 1hl8 context. 

The trial court did not eJT In granting reapondenta' matlont for eummary judgment. 

We afftrm. 

--
WECONOUR: 
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Plgga v. AlbMIQI Cgp .. NQ, 71287-l·l (CODiplldsted 
wtth NQ. 7165Q..(H) 

DwYeR, J. (dlaeenting). Relying on Cs!boun y. Wa!hlnaton Veneer eo., 

170WIIh.152,1& P.2d 943 (1832), and Grantv· fllberEIQurfml MDI8 Cp., 181 

Wash. 578, 44 P .2d 193 (1935). the majority concludes that "the aocrua1 of the 

wrongful death actfon waa preempted elttler by the earner Judgment against ACL 

or the expiRitfan of the atatuta of Umltatlone on Sundberg's underlying clams 

against U. rest of the respondents. • MaJority at 14. Because I believe that theM 

...._have &Inc& been 0\Mrtaken by more recent SUpreme Court declaione. and 

becaule the melortlY• ratianoe upon Qalb£W and §!'lnl both perpetuate~ the 

fiction that a wrongfuJ death claim may expire before the deoedent doea and 

preeerwa the '1opsy-turvy land" whn auch Uloglc exlsts,1 I dlliaent. 

I 

•rn Washington, wrongful death actlon8 are atrlctly creatul'le rl~tatu~e.• 

Atch!IDD Y. GtlatW. Malting Co .. 101 Wn.2d 3721 378,188 P.3<1882 (2007). 

Unlike Washington'• aUNlvaJ ttatutea, whfch elmply pi8MM existing cauaee of 

don a pen10n could have maintained had death not occurred, 1he WfCH1gful 
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death 8tatUie craatee a new and original cauae of aeUon fotlowlna the dececient'a 

death. Warner v. MrQiygban, 77 Wn.2d 178, 178, 480 P .2d 272 (1989); g 

1112 Wgadall J.zAytlpn Care ctr...fed. Way. U.C. 155 Wn. App. 918, ~30-S1, 231 

P.3d 1252 (2010); Willi v. KJ:dspatrlck, 68 Wn. App. 751, 759, 786 P.2d 834 

(1890). The ~ht to the benefit of this new and ortglnaii'ICtion, h0\V8Y8r1 doe. not 

belongtoth&decedenfaastate. Maqlalczakv. BarJeD, 187Waeh.113,126, 60 

P.2d 31 (1938). lnslead, the right !a given to certain of the deaedenra ~. 

as a means of oompenaatJna them for ln}urlas to their c:Mtn pecuniary lntereete, 

aufte.-.d aa a conaequenoe of the wrongful death. {ira~ v. gpodaon, 81 Wn.2d 

819, 328-27. 878 P.2d 413 (1968); JobDI.M y. QJiomellr. 45 Wn.2d 418,423, 

276 P.2d 723 (1954). 

Although the right belong• to the decedent's relatives. only a peraonal 

~of the decedent may exerdle the tight on their behalf, which 18 to 

say that only the decedent's pensonal repreeencatfw has .-.ndlng tCJ bring a 
' 

wrongful death action. AtcblmQ. 161 Wn.2d at 378: HyntiDQton ., Samaritan 

t;osp .. 101 Wn.2d 486. 489, 680 P .2d 58 (1984); WOQd y. Qudqp. 83 Wn.2d 

719, 724, 521 P.2d 11n (1874): au. 81 \Yn.2d at 32&-27; Mlclolek. 187 

Walh. at 125; Qodsoa v. CQnfl Can co.. 1s1 W•h. 588, 593. 294 P. 285 

(1830). Yet 8'WII1 a pereonal representative lacks standing to bmg a wrongfUl 

deattJ actton prior to the death of the decadent. Thle Is 10 becauae a~ 

death cause of aot1cm cannot accrue befora the decedent hal died. "'AbllPD.. 

181 Wn.2d at 378; Dadaon, 159 Wash. at 593~ GL.Wbifl v. Jobns-ManyUJg CoP.. 

103 Wn.2d 344, 362..&3, 803 P.2d 687 (1986) (hokflng that -a w.ongtll dealtl 
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action 'aacruea' at the time the decadent'• pen101111l rwprwentative dllcovered, or 

should have dllcovlnd. the cau.e cf act:lon").2 Once a wrongful death aotlon 

does accrue, the deaedenra personal representative must conm~ence the aclfan 

within the fhtee year limitation petlod aet forth In RCW 4.18.080(2). AtchjtgJ. 

181 Wn.2d at377. 

Thus, • • general rule, a wrongful deatll action may be proaeculed after 

the action acoruee but muat be commenaed befortt the applicable lmbdon 

period explree. However. In 1935, our Supreme court noted the a:1atenca Of a 

"'fmltatlon• on this rule: 'lulmery~ at the time of death there mutt be • eubel8flnQ 

cause of ac:tion 1n the deceased.• irJmt 181 Walh. at 581. VVhere the 

deceaeed. Whether by act1on (prevamng on a personal Injury ckllm. for ntance) 

or Inaction (failing to bdng a personal InJury claim within the statutory ltmltlttOn 

period) during hie or her lifelirne, •pureuec.t a couree of oondUCil Which makellt 

inequitable to rawgnlze a •use of adion for wrongful death, • the ,Imitation" was 

88k.l to apply. JQhnaon. 45 Wn.2d at422-23 (cftlng Sbot.181 Wash. 678, and 

PllhAYD( 170 W..h.162). M announced, the source ofthla •nmltalfon•W8$ 

1t)he wrongful death .tetute n.lf end generally recognized equitable prlnclple8.11 

JohDIOD. 45 Wn.2d at423. 

Whereaa the SUpteme Court located the eouta1 d the 'ffrnltatJon• In the 

wrongful death atatula and In equitable prtnolples, tha nwJorftY opinion herain 

concedel that 1t]he wrongful death lda'b.d8 I& •Uenr CJn the qiMtion of -whether 
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the expiration of the abdute of llmftatlona for an lndlvlduara pei'IOMI ~ury claims 

or a judgment or &eltlement on those same ofalmt dlri'lg his lifatf111e can 

praanpt the accrual af hla pensonat repreaantatfv&te wrongful death claim.• 

Mafotity at 4-6. This concaaalon hlghllgh1a the uncertainty ct 1he legllfmacy of the 

•IJrnltatfon" aet forth In pathoun and but. and begs this question: Is there 

evidence elsewhere In the reviBed code of the legislature's intent to bar wrongful 

death aotlone, under certain ctrcumstanaee, bafoM they IIOCI'IM!? 

Admllladly. there Is cwfdenoe rl the tegfllature'& Intent to aubject 'Wtl')l'qJfUI 

death actlclnl to a ataMe of linltatfon. Afcbjlgn, 161 Wn.2d at 317. §II 

atneralb! lMJII. 56 Wn. App. at 758-80 (exprainlng that, although the wrongful 

death 1tttute doea not contain an expreae etatuta or limitation, the three-year 

Hndtatlon period contained In RCW 4, 1tt.080(2) *hal been applied to wrongful 

death claims betause such claim& o;ualffy as 'any other Injury to the peraon or 

rights of another not htrelnafter enumerated .. (footncle omftf.ed) (quoting 

DQdaon. 169 Wash. at 691-92)). However, as our Supreme Court hal expla1ned 

1n a 1erlea of meant d-*'o111, etatutee of limilatton do not begin to run until a 

party hal the right to apply to a court for relief-that 18, onoe a claim acoruee. 

Wash· $tW Mlgor LaagUI BueHl! Stadium Pl!b. Facii!IIM Qllt. v. HUblr. HunJ 

& Nlqhplt:l<lewlt Conatr. CD., 178 Wn.2d 1502, 611, 288 P.3d 821 (2018) 

(hetelnafter Ml.l): PJinbridl1t TOWQbpmM. lLC y. Ptc. &far I\Qgllna, lnp.. 1M 

Wn.2d 475. 484-85, 208 P.3d 883 (2008); 100Q Vlraln!a Lfd. P)b!p Y. VtyiA 

~ 168 Wn.2d 688, 675, 148 P.3d 423 (2008). 
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Of course, a wrongful death action cannot accrue before death. Aa • 

reeult, a peraonel representative ladcl ttandlng to bring 8UCh an action prior to 

the detldh cl the deoedent. ft foltowa, then, that the the period PI8C9dlng the 

death of U. decedent ehoukf not be counted aplnst the decec:lente p8fiOil8l 

representative m coneklerlng obaelvance of the th.....,....etatut:ory limitation 

period. 1M SuQliDIX. Walgren. 82 Wn.2d 771,776, 514 P.2d 186 (1873) 

("Nhan • parson Ia pnwentecl from exerciatng hlllegal remedy by some poaltlve 

rule of laW, the tfme during which he Ia prevented from bringing eult fa not to be 

ccuntad against hill fn detennlnlng vmethiW the statute d llmHatlone hal barred 

hfl right even though the atatute makes no epecmc ~n In hll favor in such 

ca-.") In view of th'-, it may be reaaonad that. in the event that the 11Jimftation• 

set forth In Qalloun and iJ:1D1 waa, In fact, fol.lnded on a BtatuiB of limitation. 

Calbqun and ~are Inconsistent with motw recent $upreme Court deci810n8. 

which have made clear that •tarutee of lmftatfon cannot be applied -. as to bar 

clalma that have not yet acarued.1 

These mollt recent diCialons have, In the course uf clarifying the manner 

In whfch atatutea of limitation function, m¢tlalned that. although atatu(ea of 
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tlladtatlwt cannot termtnate the rf8ht to file a clakn prior to Ita accrual. IIBtUtel of 

,._can.. W, 178 Wn.2d at 511: aocqrd Oambdd• TOW!Jbonw. 186 

Wn.2d at t484; .1000 Virglntl. 168 Wn.2d at 67&. 111A atalr.de of rapoee termlnatll 

a rtght of action eff8r a apecHied time, even If the injury has not yet ocoumed."' 

jQOO Yl!alnfa. 158 Wn.2d at 674-76 (quoting Rice v. DQw Cbeml CA., 124 Vln.2d 

206, 211 .. 12. 876 P.2d 1213 (1984)). In other words, a atuta ofrepoee 

"provlclee a time period In which the aauee of action must fi.CttJI'Ue.• Donoyan y. 

Pruitt 38 Wn. App. 324,827, 874 P.2d 204 (1983). Thue. When a cause of 

action Ja made subject to both a statute Of t'8pOII8 and a statute of lfmtbltlon, such 

an action wtn be barred if it either doea not accrue within the repose period or, 

after It accrues within the repose period, Is not commenced Wfthln the Dmitation 

period. 1000 \Orsdnia.168 Wn.2d at 675. 

tt II apparent from tneee recent Supreme Court decillons that the 

•fknftatfon• dllcuesed In Qafbqun aJid -'bill waa In the nature of a 8fatuiB of 

repose. raiher than a statute of 1mftation. Tbe time period within Which a 

vvrongfu1 death action muat acmue. by vtrtua of l:hii•IJrnlation~•la either the 

lifelima of the injured peraon or the statutoty Imitation periOd imposed upon the 

tort claim& or the lr(ured peqon. If the action does nat accrue within eitber 

~rlod, then It may nat be maintained. ill JgbnBgn. 48 Wn.2d 419; .f.bnt 181 

wash. 578; CtlhQup. 170 Waeh. 162. 

Although the leglslabmt could. In an Hkallhoad, have made wrongful death 

actions subject to a atBblbHy period of repose, there is no Indication In lhe 

wrongful death etatute that It h• ever choaen to do ao . .ct. m& 56 Wn. App. at 



No. 71287·7-t/7 (ooniOI. With No. 71650-0-1) (Dtllent) 

763 rwhfte 1he LegiiJature m~y have 1he power to enact eueh allmltaUon J*1od 

barring wrongful death olalma even betbrelhly accrue, it Ia obvloua to ua that the 

LeglslabJN did not cfo ao here. 1 Furthermola. unlke the atatute of Drnitatlon­

codffted in chapfBr 4.16 RCW-chat hM been applied to wrongful death acuone.• 
there Ia no aweeplng statute of rapoae that could be fairly constJuld to 

encompass wrongful death actlona. 

In the e\'flt1t that the deaiaiona In CllbQun and iriDl wera actually based 

on a etatute Of imflatlon analyll8, those dedslona haw not wfthetood 1he 

SUpreme CWrfa more recent decisions clarifying the manner in Whloh atatur. of 

llmfbdfon function. On the other hand. rn the event that CjllbQuo and £bnl were 

actually premised upon a atatute of repose analy8ta, they W8fe bued on a 

mlapamapUon and are unaupportad by an appropriate legislative enactment. I 

woukl decide the dlsputa before this court on the basis of our Suprema Court'• 

most recent pronouncamen!B. 

In 'falrnln. the Cllb~rant *limitation• was also purportedly faunded 

upon •generatty reoognJzed equitable prinCiples." JohOIQD. 48 Wn.2d at42S. 

Notably, though, thHe equitable prfndptes ware not elucidated in CJihrlm· 

SiiEl, Johnson, or In any other declelon. While the equitable defen8e of lachel 

II cornparabkt tD a statute d lmlatlon. eqully hal no countet'plllt tD a etatute of 

repoee, M~. a wh:h ltatulel of Umlatir:m, the equllable defense rllaehes 

p1'81uppoMB the exiatence rl•n eccrued cause of action. Ia NnlportYacM 
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Basin Aat'n o{Condg. OWntta ofSyorema Min Inc... 188 Wn. App. 68. 77, 277 

P .3d 18 (2012) ("'To constflUf81achea 1here must not only b& a delay In the 

aaertlon d a claim but also eome change of oond1tlon muat have oocunect which 

'WOUld make It Inequitable to enforce lt. 111 (quollng WaldriQ y, Olympia Oywtar Qa., 

40 Wn.2d 489, 477. 244 P.2d 273 (1852))). It foHowe. ttMnfont, that, In the 

abaence of • atawra of repoae, neitt.r a a1atuta of llmftatlon nor the equitable 

principle of laches may be applied to bar a wrongful death action befote It hal 

accMCI. 

II 

in ,.recent lnatructfve daci81an, the Utah SUpreme Court eonftlerad 

whether a wrongfUl death cauee of action w.a forecloled by virtue of the 

decedent prevailing In a related pe.-onallnjury action during her llfetme. Bma 

y. Ga.-P@o. ~c. 2015 UT 17, 11 a, ~ P.3d 1219. The Baa court was asked to 

Interpret Utah's wrongfUl death atatute, which ia nearly Identical to W&ahlngton'a 

wrongft.tl death atatute.' The ataiUte'alanguage. the court opined, 

"unambtguauely. and without caveat. grants a person's helra U. I'Vht to 'mantaln 

an aoUon for damages' If they allege 'thatlhe decedenfe death waa caused by 

'the wrongful act or neglect Of another.• Blal,. 2015 UT 17, 1J 11 (quoting Utah 

Code §788-3-108(1)), When faced with euah 'clear and uneqlrivocar 

Janauaaet• the court continued, "thera Ia no furttt. need fOr ana~y~~a.• BJaa 
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2015 UT 17, '11 (footnote omitted) {quodng BrfnklltJqlfy. EOIIVth. 779 P.2d 

686, 686 (Utah 1980)). Ttn.l8, fha court oonoluded, -vve find nothing In the 1tatut1 

to suggest that the cawe Of action Ia tied to the decedanfa underlying personal 

injury claim! B11m!. 2015 UT 17, 1J 11. 

The lead opinion dlamlues 1hll decfelon, 11 weD aa others, by explai'ing 

that, tn Qa!hQug and .irJDt, our &upmme Cowt -ohole finally of 8dlementland 

judgments and precJUilon of llale claims and potantlar doable recovery.• 

Majority at 18. Although the majority descrlbet thla • an -tnttrptetatton of Ita 

wrongful death statute,•tt seems better characterized • a choioe between policy 

preference~. Thls Je algnlfioant because, while the ma;ortty is conect in noting 

that the leglelature *has not seen flr to uverruJe Calhoun and ~ our Supreme 

Court he& dlrecled that ,tlhe fotmufatlon tlf a new policy with regard 10 t• 
wrongful deaih] cause d action Is the reaponaibllty of the Legialature, net a tatk 

for this court.• Huntfmrtpn. 101 Wn.2d at 470. The point here Is that the .Bimm 

deokllon, and others lee· It, ehould not be diiNQanled on the ground 1hat our 

SUpreme Court has ahlady exp1'81Bed a policy preference. Billllhould, 

Instead, be coneldered as f*IU861ve authority becauae the decision required 

lntarpn!lla1ion of a atatutory provision, the language of which II nearly Identical to 

RCW 4.20.010. 

Nevertheleaa, becauee the ma.fortly rai~e~ tha apecterof double recovery, 

r wish to nota that 1 do not think It n~C~HU~y ID resort to the unforgiving approach 
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of barring a claim In order to addtaea 1his Issue.• Notably, In 1irllalltself, the 

court aRowed both a aurvfval action and a wrongM death action to go forward 

limultaMoully, notwtthstandfng the apparent rfllc of double recovery. 

Pletlumably. the court Wltl aatiafled that this rtlk ooukf be adequately addntlled 

by the trial court. whether by CBMfully fn8tNoting the jury or othet'WIIe. 1 see no 

Impediment to thia being eimUIIfy acoompliahed In eucceaive actions. 

Ill 

In th8 end, It ia the lncOnafltency between. on the one hand9 ~lbqyn and 

IBnt, and, on the other, declaiom auch • 1000 Vfmlnll and MLB. which, In my 

view, requires departure from the ancient eat of caaee. Ca!hQun and irllltfall to 

honor the distinction between statutes cf Imitation and atatut:aa of repose and. as 

a result. are Inconsistent with more recent Supreme Court pronounaemente. 

\IVhfle I would deckle this matter on the baSil of these more taoent deciliona, I 

readily adm1t that only our Supreme Court can dlflnltlvely declare whether 

Qalbgun and Si1:Jam have. Indeed, been overtaken. 

1 wouki hord that the plaintiff has a eeuae d action. Accordingly, I would 

reverwe. 
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