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Appellants do not abandon any argument in the Appellant's Brief, 

even if it is not repeated in this Reply Brief. 

I. THE FASTS' CLAIM WAS TIMELY FILED BECAUSE THE 

APPLIES. 

The Wills court asserted - however incorrectly - that Legislature 

intended for the medical malpractice statutes to apply to actions where the 

plaintiff is the living patient. Wills v. Kirkpatrick, 56 Wn.App 757, 761- 

63, 785 P.2d 834 (Wn.App. Div. 2, 1990). Plaintiff Jamie Fast was the 

patient here, as evinced by every component of the medical record, (CP 

447-706), including but not limited to Defendant's delivery note, (CP 

656), fetal heart monitor strips, (CP 582-619), and even the pathology 

report on tissues produced from the stillborn delivery, (CP 663-64). The 

only page that refers to "Baby Boy Fast" has a "Patient Label" identifying 

"Fast, Jamie L" as the patient, (CP 702). 

The negligent health care that caused the plaintiffs' injuries was 

committed upon the living plaintiff, patient Jamie Fast. Even if Wills is 

valid - and it is not - then the medical malpractice statute of limitations 

applies here, (Wills, 56 Wn.App. at 761-62). The claim was timely filed. 

It is further observed that none of the recorded cases deal with medical 

malpractice causing the loss of an unborn child. Philippides v. Bernard is 



a consolidation of four cases for the purpose of determining where the 

child is an adult, whether a parent must be dependent on the adult child in 

order to recover under RCW 4.24.01 0, (1 5 1 Wn.2d 376, (2004)). That is 

not relevant here. Philippides does, however, distinguish between RCW 

4.24.010 and chapter 4.20 RCW, (id. at 381-83). The "sole question" in 

Moen v. Hanson was whether a parent has a cause for the wrongfbl death 

of a viable unborn fetus under RCW 4.24.010, and the court held Yes, (85 

Wn.2d 597, 598, (1975)). Furthermore, the fetus in Moen died in an 

automobile collision in 1970; the case had nothing to do with medical 

malpractice, (id.), and it is noted that the medical malpractice statutes were 

not even enacted until 1976, (Laws of 1975-'76 2nd Ex.S. ch. 56 5 6). It 

is not relevant here. Finally, Defendants cited Masunrrgn v. Gapasin, 

which like Philippides, addressed the issue of whether parents of adult 

children had to be financially dependent on their adult children in order to 

recover under RCW 4.24.010, (57 Wn.App. 624, (1990)). It is not 

relevant here. 

None of the cases deal with the issue of medical malpractice that 

causes the death of a fetus. This is different than another wrongfbl death 

case, because the health care is provided to the mother, not to the fetus, 

and the fetus is wholly dependent on the mother until birth. 

To extend Wills to remove the loss of an unborn child from a medical 



malpractice action, would have far-reaching consequences, and would 

raise several policy issues. This case illustrates, for example, that 

Defendants would be held liable under medical malpractice for causing the 

death of an unviable child, but would not be held liable for causing the 

death of this viable child. There is no conceivable set of facts that could 

rectify why the same acts of professional negligence, the damages for 

which are covered by the same insurer, should be subject to different 

standards under the law. 

Finally, should this Court hold that Wills is valid and extends to cases 

of unborn children, then this Court should also address the following 

issues: 1) Whether the patient's spouse can recover general damages, 

given that he was not the patient; and 2) Whether an award for Jamie's 

special damages should be reduced by half and characterized as separate 

property, because those costs were paid from community property, and 

husband Shane is a mere statutory beneficiary of the community property. 

It is critical to understand the rationale of the ~ i l l s '  decision. In Wills, 

a physician is alleged to have committed medical malpractice against a 

A copy of the Wills decision is provided at Ex. I.  Wills v. Kirkpatrick, 56 Wn.App. 
757,785 P.2d 834 (Wn.App. Div. 2, 1990). 



woman, causing her death. Wills, 56 Wn.App. at 758-59. Her adult2 son 

brought an action against the physician. Id. at 759. 

Under the medical malpractice statute of limitations, a three- year 

limitation period begins to run upon the negligent act or omission, (Id.; 

RCW 4.16.350). The adult son had filed his case afler the medical 

malpractice limitation period had expired. Id. at 758-61. Where wrongful 

death is not caused by medical malpractice, however, the personal injury 

statute of limitations at RCW 4.16.080(2) applies, and a three-year 

limitation period begins to run at the time of death, (not the time of the 

negligent act or omission). Id. Although the adult son in Wills had filed 

his case more than three years after the act of medical malpractice, he 

filed the case less than three years after the death. Id. Thus, if the 

medical malpractice statute of limitations could apply to wrongful death 

actions, then the adult son's action would be time-barred; whereas if the 

medical malpractice statute of limitations could not apply, then the adult 

son's action would have been timely filed. Id. 

The critical question is whether "damages for injury" [in the medical 
malpractice statute] should be interpreted broadly to apply to 

, or should be 
limited to injury suffered by the patient. 

Wills, 56 Wn. App. At 761, (emphasis added). Wills concedes that 

2 The son was appointed as personal representative of the woman's estate, (Wills, 56 
Wn.App. at 759), and we can thus infer that he was an adult. 



. Where 

wrongful death is an "injury occurring as a result of health care," (RCW 

4.16.350), then the medical malpractice statute of limitations should apply. 

But that is not what the Wills court held. It is transparent that the Wills 

court wanted the adult son to maintain his action. But they could not get 

to that result by applying the plain meaning of RCW 4.16.350. So they 

proceeded by construing the term "injury" at RCW 4.16.350 as meaning 

something more restrictive than "injury." They replaced the term "injury" 

with "personal injury." Id. at 761-763. But that alone does not get to the 

result; it merely restates the question from whether wrongful death is 

"injury," to whether wrongful death is "personal injury." 

The second proposition the Wills court had to assert is that wrongful 

death is not personal injury. Id. The Wills court reasoned that wrongful 

death actions brought under chapter 4.20 RCW are actions pursued for 

statutory beneficiaries who are not the deceased; that because the statutory 

beneficiaries did not suffer the injurious act or omission that caused death, 

then wrongful death actions are not injuries to the person. Id. 

The Wills court then concluded that because the word "injury9' at RCW 

4.16.350 really means "personal injury," and because wrongful death is 

not personal injury, then the medical malpractice statute of limitations 

cannot apply to cases where medical malpractice causes death. Id. The 



Wills rule is therefore dependent upon both of the following propositions: 

1) That wrongful death is not personal injury; and 
2) That "injury" at RCW 4.16.3 50 means "personal injury." 

If either proposition fails, then the Fills rule is invalid, and the medical 

malpractice statute of limitations applies. 

(1). The Wills rule fails because wrongful death is personal injury. 

The Wills court cited Dodson for the principle that the statute of 

limitations at RCW 4.16.080(2) applies to wrongful death c a ~ s e s . ~  

Dodson, however, merely states on that issue, "Our decision in Robinson 

v. Baltimore . . . seems to render this plain." Dodson, 149 Wn. at 592. It 

was the Robinson court in 1 90 1 that originally decided that wrongll death 

cases are subject to the statute of limitations at RCW 4.16.080(2). 

Robinson v. Baltimore & S. Mining &Reduction Co., 26 Wn. 484 (1901). 

In Robinson, the wife and daughter of a deceased man maintained an 

action for his wrongful death, (not caused by medical malpractice). Id. 

The issue before the Robinson court was whether the three-year statute of 

limitations at RCW 4.16.080(2) applies wrongful death actions, or whether 

the two-year statute of limitations at RCW 4.16.130 applies i n~ t ead .~  

3 Dodson v. Cont'l Can Co., 159 Wn. 589,294 P. 265 (1930), cited in Wills, 56 Wn.App. 
at 760. 

Both of the statutes of limitation were enacted with the first Legislative Assembly in 
1854, and their language has not changed since; they are, verbatim, today's statutes. 
RCW 4.16.080(2) corresponds with Laws of 1854 p. 363 $4(2), and RCW 4.16.130 



RCW 4.16.080(2) is the personal injury statute of limitations. It limits to 

three years, "any other injury to the person or rights of another, not 

hereinafter enumerated," (Robinson, 26 Wn. at 486 (emphasis in 

original)). RCW 4.16.130, on the other hand, limits to two years an 

"action for relief not hereinbefore provided," (id.). The critical question 

before the Robinson court was whether wrongful death constitutes 

personal injury. The defendants in Robinson argued - as Defendants do 

here - that wrongful death is not personal injury because wrongful death 

causes accrue to statutory beneficiaries, not to the deceased who suffered 

the original injury to the person, (id.). The Robinson court disagreed. 

The words "injury to the person" apply as well to an injury to the 
deceased father and husband, for which the plaintiffs seek to recover, 
as an injury to the persons of the plaintiffs themselves. . . . This 
section [now codified at RCW 4.16.080(2)] clearly means an injury to 
the person of another when that other is the plaintiff himself, or when 
that other is the injured party who has since died . . . . 

Robinson, 26 Wn. at 488. 

The Robinson court reversed the lower court's summary judgment, and 

held that 

corresponds with Laws of 1854 p. 364 8 7. At the time of the Robinson court's decision, 
they were codified at Bal. Code $9 4800 and 4805, respectively, (Robinson, 26 Wn. at 
486-87). 
5 The language of RCW 4.16.080(2) reads in part, "injury to the person or rights of 
another," [emphasis added]. The term "of another" merely connotes that an action is 



. Id. at 490. 

(2). The Wills rule fails because the court cannot restrict "injury." 

Courts should not read into unambiguous statutes words that 

Legislature did not write! Wills read "personal injury9' where Legislature 

wrote "injury." Wills, 56 Wn.App. at 761-62. The Wills court read the 

broader text of the 1975 act in which RCW 4.16.350 was ~onta ined.~ Id. 

Legislature in some parts of that act specified "personal injury," (id.), and 

the Wills court reasoned that Legislature probably also meant "personal 

injury" at RCW 4.16.3 50, but inadvertently omitted "personal". Id. 

That Legislature wrote "personal injury" in other parts of the act is a 

stronger indication that Legislature intentionally omitted "personal" in 

RCW 4.16.350. Legislature is presumed to know what it is doing. E.g., 

State v. Torres, 151 Wn. App. 378, 385, 212 P.3d 573 (2009). Moreover, 

RCW 4.16.350 existed prior to the 1975 act,8 where Legislature likewise 

wrote "injury9' not "personal injury;" and RCW 4.1 6.3 50 was extensively 

maintained against a tortfeasor who injured anotherperson. The functional language 
also delineates that a person cannot maintain an action against himself for a self-inflicted 
harm, (e.g., to recover in tort from one's own insurer for a suicide or other self-inflicted 
wound). See also discussion in Appellant's Br. at 18. Specifically, "injury to the person 
of another" does not mean injury to some person other than the plaintiff, as Defense 
might suggest. Should there be any question whether "injury to-the person of another" is 
"personal injury," it should be observed that no other statute under chapter 4.16 RCW 
captures personal injury claims, nor does the statute of limitations act of 1854, which is 
provided in its entirety at Ex. 2. 

E.g., Restaurant Dev., Inc. v. Cananwill, Inc., 150 Wn.2d 674, 682, 80 P.3d 598 (2003). 
Laws of 1975,2d. Ex. Sess., ch. 56 
RCW 4.16.350(1971); Laws of 1971, ch. 80 tj 1. 



revised in the 1975 act. Moreover still, medical malpractice Chapter 7.70 

RCW was created in the same 1975 act, wherein Legislature wrote 

"injury" not 66personal injury." Furthermore, neither RCW 4.16.350 nor 

Chapter 7.70 RCW restricts "injury9' to that suffered directly by the 

patient, as Wills also read into the statute. Wills, 56 Wn.App. at 761-62. 

Aside from the fallacy, it is impermissible as a matter of law to 

construe "injury" as "personal injury" at RCW 4.16.350. A court cannot 

insert words in unambiguous statutory language, even if the court believes 

that Legislature unintentionally omitted them. E.g., Alexander v. Highjll, 

18 Wn.2d 733, 140 P.2d 277 (1943). The word "injury" at RCW 4.16.350 

means "injury," and thus includes wrongful death. 

(3). The Wills rule fails because it circumvents Legislative intent. 

(a). Wills reasoned that medical malpractice statutes should not apply 

to wronghl death actions, because wrongful death typically accrued at the 

time of death; and medical malpractice now accrues at  the time of the 

negligence, (Wills, 56 Wn.App. at 759). Wills ignored that Legislature 

explicitly intended to modify all actions caused by medical malpractice: 

The state of Washington, exercising its police and sovereign power, 
and in RCW 4.16.350; 

as now or hereafter amended, certain 

contract, or otherwise, 
of health care which is provided after June 25, 1976. 



RCW 7.70.0 10 (emphasis added). Wills seems to argue - as Defendants 

do here - that wrongful death arises from death, not from the wrongful act 

causing death, (Wills, 56 Wn.App. 759), and thus wrongful death 

categorically can never occur as a result of health care. Wills is incorrect. 

Wrongful death actions arise from the wrongful acts of the tortfeasor, 

not from the person of the deceased. E.g., Johnson v. Ottomeier, 45 

Wn.2d 419, 423-24, 275 P.2d 723 (1954). Otherwise, death would not be 

wrongful, but just death. "[Tlhe gravamen of the [wrongful death] action 

is negligence of the defendant causing the death of the deceased," 

Robinson, 26 Wn. at 488. Wrongful death occurring as a result of health 

care is thus a cause subject to the medical malpractice statutes. 

(b). The Legislative intent of the eight-year repose at RCW 4.16.350 

is to protect health care providers from defending stale claims, and to 

truncate the indeterminate liability of long-tail claims against the insurers. 

See App. Br. at 20-23. Wills circumvents Legislative intent by removing 

wrongful death actions from the eight-year repose. 

Here, for example, Hospital has a duty to Defendant Dr. Smith to: 

maintain professional liability insurance . . . insuring against 
professional liability incurred during the course of the Physician's 
employment hereunder . . . as to claims made both during and after 
[his employment]. . . . Tail coverage will be provided . . . . 

CP at 57. There is no exception where Dr. Smith's professional 



negligence causes death. Id. The indemnifier here did not distinguish its 

coverage among the various types of injuries for which the professional 

might be liable. Id. And neither did Legislature in RCW 4.16.3 50. 

II. THE CLAIM FO FILING STATUTE DOES NOT BAR 
PLAINTIFFS' ACTION. 

A Tort Claim Form does not exist for the Defendants, ("KGH"). 

Defendants did not even attempt to make one available. An agent for 

KGH swore under oath that KGH was aware that the law had recently 

changed, and now requires KGH to make a tort claim form available. CP 

782. KGH testified that it was not in compliance with the law; that it does 

not make any tort claim form available. CP 782-84. The agent who 

testified for KGH is the same agent who informed the Plaintiffs9 private 

investigator that a person need not complete any tort claim form before 

filing a lawsuit against KGH. CP 769-86, 1 17-1 9,289-99. 

It is important that this Court further recognize that the tort claim form 

that Defendant KGH claims to have received, is not a tort claim form 

required to comply with RCW 4.96.020. See App. Br. at 37-41. The form 

that Defendants claim to have received was a form created and made 

available by the state to comply with a different statute: RCW 4.92.100. 

Id. Furthemore, it requires signature, under penalty of perjury, that the 



signator is making a claim against the state of Washington, not a local 

governmental entity. Id. Appellate Brief has also discussed the many 

ways in which this form is clearly for compliance with chapter 4.92 RCW, 

and not for chapter 4.96. Id. at 38-41. Plaintiffs will move to admit new 

evidence under RAP 9.1 1 that will make this distinction incontrovertible. 

When Legislature first required that claimants submit their tort claims 

on a form, Legislature mirrored that local governmental entities shall 

make such form available, Laws of 2009 ch. 433 5 1. Furthermore, it was 

Legislature's intent with that amendment to clarify that the statute is 

designed only to give notice and opportunity to local governmental 

entities, and that it was never intended to be used as a technical "gotcha" 

statute to avoid liability.9 It would be inimical to Legislative intent and to 

Manifest Justice to hold Plaintiffs responsible for submitting a form to 

KGH that KGH does not make available, and that does not even exist. 

B. Failure to make a claim form available bars the defense. 

(1). "Section does not mean "subsection." Legislature competently 

used both "section9' and "subsection" in RCW 4.96.020. When 

Legislature meant to refer to a subsection, Legislature wrote ' '~ubsection.~~ 

(e.g., RCW 4.96.020(3)). Legislature moreover appropriately uses the 

word "section" eight times in RCW 4.96.020, and every instance appears 

H.B. Rep. on Engrossed Substitute H.B. 1553 at 4, 61st Leg. Reg. Sess. (Wn. 2009); see 
also Myles v. Clark Co., 170 Wn.App. 521 (20 12); Appellate Brief at 30-32. 



within a subse~tion. '~ Legislature also uses the term "chapter9' twice 

within RCW 4.96.020. Where Legislature stated that failure to comply 

with this "section" bars a defense under this "~hapter,~' Legislature did not 

restrict "section" to "subsection (2)." Even if Defendants believe that 

Legislature meant to have so restricted the language - which leads to 

absurd results - Defendants are nonetheless unable to read that restriction 

into the language.'' 

If the word "section" means "subsection" in RCW 4.96.020, then 

Defendants Smith and Schroff do not have a defense at chapter 4.96 

RCW; for the only portion of RCW 4.96.020 that applies to employees of 

local governmental entities is RCW 4.96.020(1): 

The provisions of this section apply to claims for damages against all 
local governmental entities and their officers, employees, or 
volunteers, acting in such capacity. 

Under Defendants' rationale, 6'section99 means "subsection (I)," thus only 

subsection (1) applies to Defendants Smith and Schroff; and because 

subsection (1) places no tort forrn requirements on Plaintiffs, then the 

Plaintiffs' suit was properly filed against Defendants Smith and Schroff. 

(2). RCW 4.96.020 requires more than publishing an agent. 

Defendants incorrectly cited Mavis v. King County Pub. Hosp. Dist. No. 2, 

lo All language of RCW 4.96.020 appears solely within subsections. 
11 E.g., Masunaga v. Gapasin, 57 Wn.App. 624,629,490 P.2d 17 1, (Wn.App. Div. 1 ,  
1990) ("this court may not amend an unambiguous statute merely because we believe that 
the Legislature intended something else but failed to express it adequately"). 



(159 Wn.App. 639, 248 P.3d 558), in an attempt to assert that the only 

obligations of a local governmental entity under RCW 4.96.020 are to 

appoint an agent and record the agent with the county auditor, (Def s. 

Resp. Br.). There are two main reasons why Mavis does not stand for that 

conclusion. First and foremost, Mavis was decided on the 2006 version of 

RCW 4.96.020 (2006), (Mavis, 159 Wn.App. at 645), which was before 

the tort claimform was ever introduced into law. The subsection requiring 

that a local governmental entity "shall make available" a form did not 

exist until 2009, (Laws of 2009, ch. 433 $ 1). Second, Mavis does not cite 

the statute for the purpose of enumerating all of the local governmental 

entities' obligations; Mavis dealt specifically with the question of whether 

failing to timely record the correct agent would bar a local governmental 

entity from raising a defense under the chapter - and it did. Id. at 648. 

A summary of amendments to RCW 4.96.020 is provided at Ex. 3. 

I<GH was required to make a claim form available but chose not to do 

so, and they are barred from raising the claim form defense. 

Plaintiffs substantially complied in two independent ways. First, even 

under the Defendants' arguments, the only question is whether Plaintiffs 

made a good-faith attempt to file a tort claim form. Plaintiffs attempted to 

obtain the form that Defendants "shall make available," (CP 140-41), but 



there was no such form available, (CP 140-41), which is consistent with 

KGH's testimony, (above). 

Secondly, and most importantly, plaintiffs had provided all of the 

information that is required on a form that KGH is required to make 

available - and much more - over ten months prior to filing suit. Plf's. Br. 

at 42-44; CP 138-42, 132-42, 143-212,214-20,229,231-37,239-41. 

All of Defendants' cases deal with issues other than the tort claim 

forrn, and all of them apply to prior versions of RCW 4.96.020 that have 

since been modified by Legislature. For example, Atkins v. Bremerton 

Sch. Dist., 939 F. Supp 2d 1065, involves an issue about the requirements 

for filing a claim - not a claim form - prior to the 2009 amendment which 

provided for substantial compliance with content and procedure, and 

which for the first time required that claims be filed on a tort claimform. 

Renner v. City ofMarysville, 146 Wn.App. 443, likewise addresses what is 

meant by substantial compliance with content before the 2009 amendment. 

E, The Statute should be construed to avoid the mischief it redresses. 

"It is a legal commonplace that in construing remedial statutes courts 

will look to the prior law and the mischief to be met in order to determine 

the scope of the remedy." Denny-Renton Clay & Coal Co. v. Sartori, 87 

Wn. 545, 553, 15 1 P. 1088, (191 5). See also State en rel. Ewing v. Reeves, 



15 Wn.2d 75, 88, 129 P.2d 805 (Wn. 1942) quoting in re Rouss, 221 N.Y. 

8 1, 91, 1 16 N.E. 782, 785 ("Statutes must be so construed, if possible, that 

absurdity and mischief may be avoided."); State v. Stewart, 52 Wn. 61, 

100 P. 153, (1 909) ("courts will look to the old law, the mischief, and the 

remedy"). 

It should be clear to this Court that Defendants have long known about 

this claim, have had ample information and opportunity to investigate it, 

and after ten months declined to settle or mediate. Now Defendants 

attempt to use RCW 4.96.020 as a technical "gotcha" to escape their 

liabilities. But Legislature expressed that its 2009 amendment to the 

statute was remedial, and was enacted for the expressed purpose of putting 

an end to the kind of tricks that Defendants are trying to pull here: 

Injured plaintiffs9 claims are being denied because of the strict claim 
filing statutes. The original intent of the statutes was to provide 
notice so that the government can get the facts of the claim and 
investigate. They were not meant to be "gotcha" statutes. Some of 
the procedural requirements are tricky. Cases are being dismissed 
based on technical interpretations of the statute. The bill is aimed at 
restoring the original intent. It corrects historical unfairness and 
makes the statute functional. It requires notice to the government, 
but eliminates the barnacles of judicial bureaucracy. 

H.B. Rep. on Engrossed Substitute H.B. 1553 at 4, 61st Leg. Reg. Sess. 

(Wn. 2009). See discussion in Plaintiffs' Appellate Brief at 30-33. In 

construing the ''form" requirements introduced at RCW 4.96.020 with 

Laws of 2009 ch. 433 fj 1, this Court should reach an interpretation that 



meets the intent of the remedial act: To stop the denial of injured 

plaintiffs9 claims based on technical interpretations that make this a 

"gotcha" statute. It cannot be said that Legislature meant to dismiss a 

Plaintiffs9 case because Plaintiff did not complete the local governmental 

entity's form that the entity did not make available. 

Local governmental entities shall make available the standard tort 
claim form described in this section with instructions on how the form 
is to be presented and the name, address, and business hours of the 
agent of the local governmental entity. 

RCW 4.96.020(3)(~); Laws of 2009 ch. 433 5 1. 

III. PLAINTIFFS' CONSTITUTIONAL ARGUMENTS ARE 
PROPEUU BEFORE THIS COURT. 

RAP 12.1 (b) provides that the Court can raise an issue not raised by 

either party, if the issue should be considered to properly decide the case. 

Indeed, Defendants ' statute of limitations argument, for example, hangs on 

a single case that the Division 2 court decided on an issue that it raised sua 

sponte: 

Although it may be questionable whether Wills argued below that the 
general statute of limitations, RCW 4.16.080(2), applied rather than 
RCW 4.16.3 50, this court nevertheless has inherent authority to 
consider an issue which the parties have not raised if doing so is 
necessary to a proper decision. Falk v. Keene Coup., 1 13 Wn.2d 645, 
659,782 P.2d 974 (1989). 

Wills, 56 Wn.App. at 758 (footnote 1). 



Plaintiffs argued sufficiently before the trial court to preserve the 

constitutional challenges. Plaintiffs argued at CP 769-70 that RCW 

4.96.020 should not apply to this case under due process and equal 

protection, (id). Plaintiffs concede that the constitutional arguments were 

not as developed as other arguments before the court. But the arguments 

that Plaintiffs did develop contain the essential elements required under 

the constitutional challenges. In particular, Plaintiffs argued Waiver and 

Collateral Estoppel at the trial court, (CP 119-122): 

Certain affirmative defenses, such as insufficient process, can be 
considered to have been waived as a matter of law. Lybbert v. Grant 
County, 141 Wn.2d 29, 39, 1 P.3d 1124 (1999). The Lybbert court 
reasoned that such defenses can be waived "to reduce the likelihood 
that the 'trial by ambush' style of advocacy, which has little place in 
our present day adversarial system, will be employed." Id. at 40. "A 
defendant cannot justly be allowed to lie in wait, masking by 
misnomer its contention that service of process has been insufficient, 
and then obtain a dismissal on the ground only after the statute of 
limitations has run, thereby depriving plaintiff of the opportunity to 
cure the service defect." Id. at 40 (quoting Santos v. State Farm Fire 
and Cas. Co., 902 F.2d 1092, 1096 (2d. Cir. 1990). "If litigants are 
at liberty to act in an inconsistent fashion or employ delaying tactics, 
the purpose behind the procedural rules may be compromised." Id. 
at 39. The courts have concluded that a defendant waives an 
affirmative defense if "(1) assertion of the defense is inconsistent 
with defendant's prior behavior, or (2) the defendant has been 
dilatory in asserting the defense." Brevick v. City of Seattle, 139 
Wn.App. 373, 160 P.3d 648, citing King v. Snohomish County, 146 
Wn.2d 420, 424, 47 P.3d 563 (2002). A defendant's conduct is 
dilatory when he knows or should know the necessary facts and fails 



to act earlier. Blnkenship v. Kaldor, 114 Wn. App. 312, 320, 57 P.3d 
295 (2002). 

Defendant ICGH was served on August 1, 2012, (Exhibit 9). 
Defendant Dr. Smith was served on August 3, 2012, (Exhibit 10). 
Under the civil rules, they had 20 days to file either an answer or a 
motion to dismiss, (CR 8, 12), which were due on August 21 and 
August 23, 20 12, respectively. Had Defendants responded timely, 
the Fasts would have been able to re-file their complaint within the 
statute of limitations. . . . Defendants were dilatory in responding. 

CP 1 1 9- 122. The following represents the sequence of deadlines, 

pleadings, and significant events in this case: 

Legislature removed the medical malpractice exemption 
fiom RCW 4.96.020, and for the first time ever, a tort claim 
form was required in a medical malpractice case. 
Start of 60 days before the expiry of the statute of limitation 
Defendants replied that they are not willing to mediate. 
Plaintiffs served Defendant KGH with a lawsuit. Because 
KCH did not make a form available under RCW 4.96.020, 
Plaintiffs offered a different form under a different statute, 
(RCW 4.92.1 OO), asserting a claim against a different entity. 
Defendant was required under CR 8, 9(c), 12 to serve an 
answer or a motion asserting any defense, but did not do so. 
The statute of limitations, as tolled by mediation requests, 
would have expired if no tort claim form was required. 
The statute of limitations, as tolled by the requests for 
mediation and by filing a claim form, would have expired. 
See concession at Def's. Resp. Br. at 4. 
Defendants assented to cancel a status conference, 
representing to the court that there are no affirmative 
defenses to raise, (CP 120,3 15-3 18) 
Defendants filed motion for summary judgment and for the 
first time asserted the tort claim form defense. 

When on July 10, 2012, Defendants informed Plaintiffs that they are 

not willing to mediate, the Plaintiffs faced a harrowing set of choices. 

(Those choices, explained below, are summarized at Ex. 4). KGH did not 



make a tort claim form available, and there was no form for KGH, 

(above). Plaintiffs were in their rights under the statute to file without 

completing any form. But if Defendants were simply hiding a form or 

decided to make one available after filing, they might have ambushed 

Plaintiffs and claimed that Plaintiffs did not comply. Had Plaintiffs filed 

the incorrect form, on the other hand - the RCW 4.92 form - and waited 

for 60 days, then Defendants could argue that the RCW 4.92 form does 

not substantially comply, because it clearly states a claim against the state, 

not against KGH, and therefore Plaintiffs' suit would be time-barred. 

Defendants enjoyed a moral hazard: A situation where they could pick 

one of two contradictory defenses, depending on how Plaintiff proceeded. 

There was one move, however, where Plaintiffs could force 

Defendants' hand to pick any defense it wished to assert, in time for 

Plaintiffs to cure whatever defect Defendant alleged. By filing an 

incorrect form concurrently with the lawsuit, Defendants were required to 

assert any defense in an answer or a motion, . See CR 8, 

9(c), and 12. That would have provided Plaintiffs opportunity to cure any 

alleged defect by dismissing their case without prejudice and providing 

any additional form or wait time KGH would have asserted it is entitled to 

receive. (See summary at Ex. 4). But Defendants chose not to supply any 

answer or motion within 20 days. 



, (CP at 109 in 19-20). In 

months after Defendants were served. To be sure, the defense was 

asserted two weeks 

. Plaintiffs argued below that Defendants lied 

in wait to ambush them with a dilatory response. And therefore, the 

Defendants waived their right to assert the claim form defense, as a matter 

of law. 

The arguments asserted above, alone or combined with other 

arguments before the trial court, contain the elements required for the 

constitutional arguments. Furthermore, Plaintiffs put the Defendants on 

notice through their briefs and through oral arguments that if this case 

goes to the Court of Appeals, then Plaintiffs will further develop their 

constitutional challenges on due process and equal protection. Plaintiffs 

trust that this Court can appreciate the volume and complexity of the 

issues in this case, and that it would have been futile to have developed 

every conceivable argument before the trial court, when it is obvious from 

the decision that the trial court did not address even a fraction of the issues 

advanced. 

Plaintiffs also trust that this Court will carefully observe where 

Plaintiffs have advanced constitutional arguments "as applied to this 



case," as opposed to "facially invalid" constitutional arguments. All of 

Defendants' arguments and cited cases apply to "facially invalid" 

arguments, not to "as-applied" arguments. 

Defendants cited a recent case, McDevitt v. Harborview Med. Ctr., 179 

Wn.2d 59 (20131, as standing for the proposition that the Waples decision 

holding a 90-day notice requirement unconstitutional in violation of CR 3, 

(169 Wn.2d 152), will not be applied to governmental entities. McDevitt 

actually supports Plaintiffs' equal protection argument - as applied - when 

it upholds that statutory classifications are only permissible and not 

arbitrary where they rest upon some ground of difference having a fair and 

substantial relation to the object of the legislation, (179 Wn.2d at 72-74). 

Here the local governmental entity was provided notice and all elements 

required on any claim form, and investigated the claim for ten months, 

then informed the Plaintiffs that they are not willing to settle or mediate. 

After that point, the purpose of the legislation had been exhausted. There 

is no substantial relation to a requirement to submit a form with the same 

information provided ten months earlier, and to wait another 60 days, 

when the entity had already taken five times that amount of time to 

investigate the claim, and refused settlement or mediation. 

McDevitt also rehsed to apply its decision retroactively to the 

Plaintiffs, holding that the Plaintiffs had relied on a prior Supreme Court 



decision that simply stated that a statute was unconstitutional, without 

specifying as against a governmental or non-governmental entity, (id. at 

82-8 5). McDevitt applied the three-part Chevron test for retroactive 

application, (id.).12 Plaintiffs here meet the Chevron test, because 1) A 

determination that a local governmental entity need not make available a 

claim forrn to raise a defense would be in direct conflict with the plain 

meaning of RCW 4.96.020 and therefore not clearly foreshadowed; 2) 

retroactive application of such a decision would impede the policy 

objectives of the statute - to give local entities opportunity to investigate 

and settle, not to dismiss cases on "gotcha9' technicalities - and 3) 

retroactive application would produce a substantially inequitable result 

here, particularly where Plaintiffs attempted to resolve any potential 

ambiguities in reliance on the Defendants' requirement to assert the 

defense within 20 days of service, yet Defendants waited over three 

months to ensure that they extinguished every opportunity for Plaintiffs to 

cure any asserted defect. 

Finally, it is observed that this is a summary judgment case, yet 

generated 1275 pages of CP and no fewer than a dozen major legal 

arguments and many more secondary ones. It is also observed that the 

trial court barely discussed three of them and did not even acknowledge 

12 citing Chevron Oil Co. v. H~tson, 404 U.S. 97,92 S.Ct. 349,30 L.Ed. 2d 296 (1971) 



the remaining, (CP 1234-36). This case is therefore ideal for this Court to 

invoke RAP 12.l(b) should Plaintiffs constitutionality arguments be 

considered here. 

I .  PLAINTIFFS ASSERTED ALL CLAIMS WELL BEFORE: 
O U L  ARGUMENTS. 

Plaintiffs' complaint asserted all claims under chapter 7.70 RCW, 

RCW 4.24.01 0, and all other claims as allowed by law, (CP 1-1 6). The 

complaint includes specific facts about difficulty conceiving, prolonged 

bleeding, family history of diabetes and cholesterol, polydipsia, polyuria, 

and many more conditions, and that Defendant failed to follow-up, (id.). 

Plaintiffs described the difficulties that Jamie experiences as a result of 

failure to diagnose diabetes, in their requests for mediation 11 months 

before serving plaintiffs with the complaint, (CP 144-2 12, 239-4 1 ; see 

also CP 110-111). Defendant was charged by the state's disciplinary 

board on March 19, 2012, for among other things, failing to work-up 

Jamie's diabetes and other health conditions, (CP 243-246). After the 

child died, Defendants referred Jamie to manage her diabetes, (CP '705- 

06). Defendant's averred surprise by any claim other than fetal demise is 

disingenuous and without any practical effect here. 

V. CONCLUSION 

The Summary Judgment should be reversed because the medical 



malpractice statute of limitations applies here, and it was tolled for one 

year on making good-faith requests for mediation. Because Defendants 

failed to meet the requirements of section RCW 4.96.020, they are barred 

from raising a defense under chapter 4.96 RCW. Even so, in the 

alternative, the Plaintiffs here substantially complied with the statute when 

they attempted to locate a form - that Defendants testified does not exist - 

or at the earliest when they provided all the information required on the 

form, 10 months earlier. In the second alternative, it is manifestly unjust 

for the Defendants to escape liability on this abuse of RCW 4.96.020, as 

Plaintiffs argued below under Waiver, Collateral Estoppel, and 

constitutional grounds; and Plaintiffs can use its arguments below to better 

develop its constitutional arguments here. 

Plaintiffs therefore respecthlly request this court to reverse the trial 

court's summary judgment. 

RESPECTFULLY SUBMITTED this 3rd day of March, 2014, 
- 

t <#.- - *- . 

\ \.*-.,, 

SCOTT E. RODGERS, WSBA # 41368 
Rodriguez & Associates, P.S. 
Attorneys for Appellant 
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Procedural Posture 1 Opinion I 
Appellant personal representative sought review of the 
summary judgment entered by the Superior Court for 
Cowlitz C o ~ ~ n t y  (Washington) that dismissed his wrong- 
ful death claim against respondent doctors based on the 
limitation of actions for negligence claims against health 
care providers found in Wash. Rev. Code Ann. § 
4.16.350. 

Overview 
The decedent ~lnderwent a complete physical examina- 
tion in October 1982, at which time she complained about 
chest heaviness, chronic intermittent heart palpitations, 
and an occasional dizzy spell. She died on May 16, 1983, 
and the autopsy revealed that her death resulted from a 
hecart condition. The personal representative discovered a 
letter that led him to believe that the doctor was negli- 
gent in the decedent's treatment. The trial court mea- 
sured the three-year limitation period from the date of 
the decedent's last visit with the doctor and concluded that 
the action was barred. The question was whether dam- 
ages for injury should be interpreted broadly to apply to 
injury to statutory beneficiaries in a wrongful death 
claim, or sho~lld be limited to injury suffered by the pa- 
tient. The court reversed and found that there was noth- 
ing to suggest that the limitation of actions for medical 
malpractice embraced a claim for wrongful death. If 
that were the case, a situation could arise where such a 
claim could be barred even before death triggered ac- 
cnlal of the right to bring the action. Such a result 
seemed illogical and unjust. 

Outcome 
The court reversed the dismissal. 

Counsel: Le~nbharcl G. Howell, for appellant. 

[**835] [*758] Gregory Wills, as personal represen- 
tative of Cheri Skye's estate, appeals the trial court's sum- 
mary judgment dismissing his wrongful death claim 
against Dr. Richard Kirkpatrick based on the limitation 
of actions for negligence claims against health care pro- 
viders. RCW 4.16.350. The issue on appeal is [**"2] 
whether the medical malpractice statute of iimitations ap- 
plies to an action of wrongful death based on medical 
malpractice. We conclude that the medical malpractice 
statute of limitations does not apply to a wrongf~ll 
death action based on medical malpractice. Accordingly, 
we reverse. 

Cheri Skye, the decedent, was Dr. Kirkpatrick's patient. 
Skye underwent a complete physical examination in Oc- 
tober 1982, at which time she complained about chest 
heaviness, chronic intermittent heart palpitations, and 
an occasional dizzy spell. Dr. Kirkpatrick treated Skye 
with medication and indicated that if her condition dete- 
riorated he would favor [***3] running an echocardio- 
gram to detect valv~llar heart disease. Echocardiography 
never took place [*759] although Skye continued to 
show the same symptoms. Skye's last visit to Dr. Krkpat- 
rick was on April 28, 1983; she died on May 16, 1983. 
An autopsy revealed that her death resulted from a heart 
condition diagnosed as a mitral valve degeneration and 
prolapse. 

In mid- 1985, Gregory Wills, the decedent's son, discov- 
ered a letter that Dr. Kirkpatrick had sent to the dece- 
dent prior to her death. The letter led Wills to believe that 
Dr. Kirkpatrick was negligent in the treatment of Skye. 
Wills then took the legal steps necessary to become ap- 
pointed as personal representative of his mother's es- 
tate. 

Although it may be questionable whether Wills argued below that the general statute of limitations, , applied 
rather than RCW 4.16.350, H M  this court nevertheless has inherent authority to consider an issue which the parties have not 
raised if doing so is necessary to a proper decision. Falk v. Keene Cor~?., 11 3 Wn.2d 645, 659, 782 P.2d 974 ( 1  989). 
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O n  May 2,  1986, W i l l s  filed thic action against Dr Kirk- (I)  -A_ person licensed by this state to provide 
patrick on behalf of the statutory beneficiaries for the health care or related services, including, 
wrongful death of his mother, alleging that Dr. Kirkpat- but limited to, a physician, . . . 
rick was negligent in his treatment of her. 

The trial court applied the medical malpractice statute of 
limitations, RCW 4.16.350. Relying on Bixler v. Bow- 
nzan, 94 Wn.2d 146, 614 P.2d 1290 (1980), the trial court 
measured the 3-year limitation period from April 28, 
1983, the date of Skye's last visit [***4] with Dr. Kirk- 
patrick, and concl~lded that the action was barred by 
the lapse of time. 

WA[I] [ I ]  HN2 Actions for wrongful death are strictly 
statutory. They must be instituted by the personal repre- 
sentative of the deceased and the recovery does not be- 
come a part of the decedent's estate. RCW 4.20.010- 
.020; Wood v. D~irzlo~p, 83 Wn.2d 719, 723, 521 P.2d 
1177 (1 974). HN3 A wrongful death action is not a sur- 
vivorship action on behalf of the decedent's estate; it 
creates in the beneficiaries of the decedent a new and 
original cause of action based on the wrongful death it- 
self. Warner v. McCact,qhnn, 77 Wn.2d 178, 460 P.2d 272 
(1969); Grav v. Goodson, 61 Wn.2d 319, 325, 378 P.2d 
413 (1 963). HN4 Washington's wrongful death statute 
does not contain an express statute of limitations. 
Rather, wrongful death actions are governed by RCW 
4.16, which [*760j sets f ~ i d i  iitiie statutes of i""836j liriii- 
tation applicable to different types of actions. Wlzite v. 
Johns-IMnnville Corp., 103 Wn.2d 344, 348, 693 P.2d 687 
(1985). HN.5 The 3-year provision of , 
measured from the date of death, has been applied to 
wrongful death claims [***5] because such claims qualify 
as "any other injury to the person or rights of another 
not hereinafter %numerated." Dodson v. Corztinental Can 
Co., 159 Wash. 589, 591-92, 294 P. 265 (1930). 

The question we are asked to resolve is whether the medi- 
cal malpractice stat~lte of limitations, RCW 4.16.350, 
which measures the period from the act or omission caus- 
ing the injury, embraces [**%I a wrongful death 
claim based on medical malpractice. If it does not, then 
the general statute of limitations contained in RCW 
4.16.080(2 1 would apply. The determination of this ques- 
tion is essentially one of statutory construction. 

based upon alleged professional negligence 
shall be commenced within three years of the 
act or omission alleged to have caused the in- 
jury or condition, or one year of the time 
the patient or his representative discovered 
or reasonably should have discovered that the 
injury or condition was caused by said act 
or omission, whichever period expires later, 
except that in no event shall an action be com- 
menced more than eight years after said act 
or omission: Provided, That the time for com- 
mencement of an action is tolled upon 
proof of fraud, intentional concealment, or 
the presence of [***7] a foreign body not in- 
tended to have a therapeutic or diagnostic 
purpose or effect. 

As appears from the statute, claims against health care pro- 
viders for cEnrnugesfor i~zjztry as a result of health care 
[*761] must be commenced within certain time limits of 

the act or omission alleged to have caused the injury or 
condition. The critical question is whether "damages for 
injury" shoiild be interpreted broadly to apply to injiirji 
to statutory beneficiaries in a wrongful death claim or 
should be limited to injury suffered by the patient. 

WA[2] [2] HAJ7 The objective of statutory interpretation 
is to ascertain legislative intent. Department o f   trans^. 
v. State Enzplovees' Ins. Bcl., 97 Wn.2d 454, 645 P.2d 1076 
(1982). Context and subject matter of legislation must 
be considered beca~lse the intention of the lawmaker is to 
be determined, if possible, from what the Legislature 
said. lintze~zb~ihler v. Harrison, 49 Wn.2d 691, 306 P.2d 
745 (1957). An act must be construed as a whole, giv- 
ing effect to all the language used, considering all provi- 
sions in relations to each other and, if possible, harmo- 
nizing all to insure proper constructionof each provision. 
[***8] Newschwander v. Board o f  Trustees o f  Wash. 

State Teachers' Retirement Svs., 94 Wn.2d 701, 620 P.2d 
88 (1980). 

The pertinent provisions of RCW 4.16.350, which were The provisions of RCW 4.16.350 which are pertinent to 
in effect at all times relevant to this action, provid- our inquiry were enacted as part of Laws of 1975, 2d Ex. 
ed:HN6 Sess., ch. 56. The chapter consists of 15 sections. It is ap- 

parent that the Legislature was dealing with various as- 
Any civil action for damages for injury occur- pects of personal injuries by various claimants. In addi- 
ring as a result of health care which is pro- tion to the section dealing with medical malpractice, 
vided after June 25, 1976 against: the chapter deals with: the elimination of a statement of 

Most states have a special statutory limitation, independent of the general statute of limitations, within which an action for 
wrongful death must be brought. See S. Speiser, Recovery for WrongfL~l Death 5 11:8 (2d ed. 1975). 

Relying somewhat on RCW 4.16.010 (repealed effective 1984), which provided that actions be commenced within specified pe- 
riods after the cause of action accrued, the Wlzite court tolled the limitation period of RCW 4.16.080(2) under the discovery rule 
in a wrongful death alleged to have been caused by exposure to asbestos. White v. Johns-Manville Corp., supra .  
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damages sought in actionc for PPI"_FOMIX~  i n j ~ ~ r i ~ s ,  5 2 
(RCW 4.28.360); the inadmissibility, to prove liability, 
of the promise, offer or payment of expenses of inj~lry in 
[**837] an action for personal injuries based on pro- 

fessional negligence of a health care provider, § 3 
(RCW 5.64.010); the requirement that an award for dam- 
ages in a claim for personal injuries of a totally and per- 
manently disabled claimant be in the form of an annuity 
plan, 3 5 (RCW 4.56.240, repealed by Laws of 1986, 
ch. 305, 3 802); the requirement, in a claim for failure to 
obtain an informed consent, that there be proof that the 
treatment given caused injury to the [***9] [*762] pa- 
tient, § 10 (RCW 7.70.050); and the allowance of evi- 
dence that the patient has already been compensated for 
tlze injury from any source except assets of the patient 
or insurance provided by patient's assets, 3 13 (ROW 
7.70.080). 

f/TiA[3] [3] The entire chapter is primarily concerned 
with various aspects of claims involving personal inju- 
ries of the patient. There is nothing to suggest that the limi- 
tation of actions for medical malpractice embraces a 
claim for wrongful death. 

If indeed the medical malpractice stat~tte of limitations ap- 
plied to wrongful death claims, we would have the situ- 
ation where such a claim could be barred even before 
death triggers accrual of the right to bring the action. Such 

a resi-ilt seems to us illogical and tinjust. It is true 11?:!t 
the limited discovery period of 1 year may be added to 
the limitation of time to bring suit if the cause of the in- 
jury is unknown. However, in any event, the Legisla- 
ture placed an absolute 8-year limitation of action for in- 
juries resulting from medical malpractice. 

[***I01 [*763] While the Legislature may have the 
power to enact such a limitation period barring wrongf~~l 
death claims even before they accrue, it is obvious to 
us that the Legislature did not do so here. If the Legisla- 
ture had intended to include wrongful death claims 
within these limited periods it could have done so by so 
limiting such actions for damages for injury, or deatlz, 
as a res~llt of health care. It did not do so. 

WA[4] [4] We conclude that the 3-year limitation period 
of RCW 4.16.080(2), measured from the date of death, 
applies to this claim for wrongf~ll death based on the al- 
leged medical malpractice of Dr. Kirkpatrick. This 
case was commenced within these time requirements 
and dismissal therefore was not warranted. In view of our 
conclusion we need not address the question of how 
knowledge may be imputed to Wills so as to exhaust the 
1-year discoveiy rule. 

Reversed. 

It is obvious frotn the following exchange that the Legislature intended an absolute cap on medical malpractice claims. 

"Mr. Knowles: 'No, the only reason I can give you is the crowded time element we were faced with. We met last Saturday from 
8 o'clock until 10 and adopted a surprising number of amendments to this bill, which are essentially the last four. These were 
things that came up later and they've been agreed to by all parties.' 

"Mr. Zimmerman: 'As far as the eight-year statute limitation on exemption to majority, how many people do you feel you are go- 
ing to be dealing with at that point? Does that really make a major change?' 

"Mr. Knowles: 'Under present statute there is no cap, this is in the area of discovery. This is the area where a foreign object will 
be found in a body after the original statute has run out or radiation or something of that nature. In current law there is no cap 
and what we're concerned with here is to weigh between about four percent of the cases. We've vacillated between; the House bill 
a year ago put a cap on of ten years and the Senate bill put a cap on of six years. In committee we've compromised and ar- 
rived at eight. It will mean some individuals will come under the discovery of a sponge in the body or something of that nature 
and may not be able to bring their action because the time will run out on them. On the other hand, it's an expense to the insur- 
ance companies to maintain reserves against that contingency, so the question is how long are they going to have to maintain 
that reserve? I don't have the fear of foreign objects that I once did because we learned that now most l~ospitals are taking a very 
careful inventory of everything that goes into that operating room, that it all comes out. So I would say you will take your 
choice here; we felt eight years was a reasonable time to protect the insurance companies and hopefully not result in too many in- 
dividuals not getting compensated.'" House Journal, 44th Legislature (1975), at 318. 
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Fcnr ; a~td said notice sflall uclme the person or persons to wlk~rn such 
dl~l*ge mn.1 he paid, 

SEC. 5. 1111 persons 5r.ishing to cross any briclge or road that mny be 
constructccl u~lclle~.~ lllc pl.orisions of the foregoing act, shnU 6wt pay to tlie 
peyson nniued in enid uotice, or liis agent, the nmouot chn1ge"cI ill the saiii 
list of prices, 

@KC. G .  No thing in this act ~ h n H  1~e so constrtacfl as to prevent the 
pmper ~utllorilies of coontics, or 'the tenqitory, from eonstrt~eting n public 
roncl aci*oss auy sllch b~idgc, 1)lauk or t ~ ~ i l p i k e  ~ O R C K ,  doing as little injury 
as possible to its propi-ietor;;, free of clan~so ; and it shaI1 also be ln~vf~~ l fo r  
ally persou bt~ilrling a briclgc, pln& or turnpike ~ o n d  uutliel* the provisions 
of this law, lo b~~ild across nay p~bl ic  mncl, proricled lie sshnll not in nny 
way clhsbilct or iqjnrc said public road. - 

AX ACT 3tXGUhATISI; I'HZ TIJIE 112'13115 WZUf2f-L C'T\rlf, .kG'..TORS NSY BE 
COJI1LESCEU. 

SEE, 1. Adions to begin 15-ithin thc pcrioils fixed by thi9 act, 
Xu. dist.rict ounrt objectiou to bc made by anm-er. 

2. Actions wllich mnr be colnmenccd within t.rsonty years. 
3, llctious u-hidl ,nay be eonllncuced ~rithiu six yeaiu. 
4. dc t i on~  -rvhicIt mrty bc crlrnnlcnceil uithin three years. 
5. ;ictions m-liich filar 11e commcnccd withitl one 3.'caie. 
6. Actions to recover yonnltios to Begiu wit.lrbl one ant1 tlm yea% nftcr the offcn~e 

is comil'iittcd, 
7. Action for relief not prorirled, to begin Tsitl~in two yean, 
S.  Cause of actiun to (late from thc last i tcn~ in an accaniil, 
9, This act to apply to nctions in the lmnc of the territory,. 

10. Actions s,@u& ycrsons absent from the territory. 
11. T h o  of disability 11ot the time of lin~itntiou, 
12. Bctio~ls for and agailist cleccclfints, limitation of. 
f 3, Aliens 11.ot to count t h e  of l~nr. 
14. Tilnc of injftncl.ion 110% coutrtcd n-s tinlo of limit.~tion. 
15. X ~ I P  action may hc comncuced wit.hin auc yc3r i&cr re1r~~a.1 of jadymest OJI 

erlYlr or xppe2!1. 
16. Xo person to 1tlcatl.dieability u~iicss it existcd at thc time. 
19. When ttro rlhabilities exist ,both tit be r~~na red .  
18. ; i c l i n o d e i l ~ ~ e s b  tuheill r;\-rit'mg. 

Thc cKccf of psjucip~l %ail interest not altomd. 
19. tirnitatioa to  bc@a f10m 6hc last ploayt~~e~it martc. 
20. Lk~itationq ki other stt~lcs or. tcr~iiaiies n bar iil this. 
31. This nct not to e&ct ;t,rcl,iolls alltyiiiy comanecrl. 
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heroin prcscribcti, nllcr tlic cnusc of oction slniill hnvc ncc'ucd, eseol)t 
n.llcn i11 spocinl cnscv n differctli; limitntiou is prescribccl by stntntc, Brit 
ill thc district coullt, t l ~ c  oljjcctioi~ thnt tlic action was not; co~lttncncccl ' 
within the tiille liniitcd, cnii only bc tukc~l by nnswcl*, 

Scc. 2. Tkc pcriod prcscribcd in tla prcccding scction for the coar 
s ~ ~ c ~ i c c ~ l ~ c u t  of nclions, sbdl be ni follo\~s : 

I~Vithi~i t ~ i ~ c i ~ t y  ycnrs, 
1st. Acliolls for tllc rceorcry of l*cid propcrty, or for tllc rccovcry of 

tllc posscsuion illatbcol; iuld \to nctio~l xh[tli be i~lnii l t~ii~cd foit sucll rccovciby ' 

unless it appcnr ~ I I I L ~  l ; l ~  l;lnintiff, Illis n~~ccslo~; prcclccessor or gmntor, w,.ns 
scisccl or l~ossesaod of the prctniscs in q11csti011) rnitl~ill twcl~ty ycnrii 11eForc 
tho coltii~lcllctc~~~c~lt of tllc action. 

Sse. 3, fATitbi11 sis ycnrs, 
s t  All action up011 n jllifgmcnt OP decrt:e or nny coari; or tiic 'Ui~iled I 

Stntcs, oi8 of nily statc or territory ~ ~ i t h i u  tho 1LTuitecl Slates ; 
I .  A11 nctioli upon n cont~*nct iu writiiig, ole liability cqrcss  or inlplicd, 

arising out of n' written ngrccalcllt ; 
3d, An netioll for tllc rcilts n l~d profits, or for tlie usc 1111d o ~ c ~ i p n t i o ~  

of ' e d  csta tc. 
S E ~ .  4. ]Tithin tl~rce ycnrs, 
1st. b a  :ibio11 Ihr witst0 OF ~SCSPBSS U ~ O I ~  r~:ll ~)~o!)cs~Y ; 
Scl. lfli action for tnliing, dctnitiing, or iirjnring pcrsonnl propcrty, iu- - 

cludiug nu octio~t for tllc specific recovery tl,crc$, oor fos any otilcr injury 
to tlic person or rig11Cs of nltot;l~er, llot I~crciunfter cuuii~e~*,ztecl ; 

3d. A&tions upon all coatracts, csprcss or iiupliccl, irhicll arc uot in 
writing, nucl do not nrisc out of nlly nrittcii instivumcnt ; 

4th. 1111 action for rclict' 11po1l t l~c  ground of fraud, tbc causc of action 
iu such cnsc 11ot to bc clecnlcd to llnvc accrued until tllc discovc~y by the 
agg~*icvecl party of tile facts constituting the franc1 ; 

6th. All actiou against n. sl~crifF; coronctt or constable, upon a 1iabilit;S: 
iocurrcd by the cloiug of nn act in his official cnpncity aud in virtue of his 
oflice, or by the omissioii of an official duty, iuclucling tlie noll-payment of 
liloiley collectccl 11po11 n n  esccutiou, But this section shall uot npl~ly to 
nn nctiou for an csct~l~c ; 

6th. An nctioil upou n stntnte for pennl ty or forfei turc, iirhcse nctiou 
is girren to t l ~ e  party nggricvcd, or to such pnrty aud tlic tcrritosy, except 
nrlic~c the stntutc imposi~ig i t  prcscribcd n cliffere~lt limitnlion, and for 
sedobtioii nlld i~renclt of uuii*ri:lge coukact. 

SEC, 5. Witliin oue year, 
1st. ~ c t i o ~ l  for libel; slnuder, assnult, ussnolt and buttery, and falsa 

imprisonincut ; . 8 .  

2d. An octiou upon n ntntute fur n forfcituro, os pci~alt~y t o  tltofcsritory ; 
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8d, An nction nguinst n sllcriff oi* olhcr ofliccr, for thc csca~jc of n 
prisoiicr urrestecl, or impa*isonerl on civil proccss. 

Slic. 6. 1111 nctio~l 11pol1 n ~ ~ n l ~ l t e  for n pentllty gircll i t 1  tliu \\?hole, oil 
in pwl't to I;lic, ~essoit ~ 1 1 0  will prosccutc for thc sut~lc, s l~t~l l  be contt~icnccd 
witliin orlc yew nftclt tllc col~lnlissioit of tlic offeusc, mlcl if tllc nctioli JJC 
not coi\~rncilccrl tvitlli~i O ~ C  ycnr by t~, l~llvntc party, it ~ t l i ~ y  he C O ~ I ~ ~ C U C C ~ ~  

within two ye:w t;licrcnftcr ill belitdf or tlic tcrritoly, by thu ljrosecuti~ig 
itttorncy of tlic clistl*ict in wliicl~ tlie co~~i i ty  is situntcil wllcibc tlic oll'ciisc 
~ V I ~ H  ~o~ilniitL~"c1, 

SRC, 7, A11 ttctiol~ fop relief 11ot; licreiilbcforc providccl fov, shtlll bc 
~:oaaiic~tucd witlli~l two ycnrs nftcr tlic cntcsc bf nctioli sllnll llovc nccnicd. 

SI.:~, 8. In n1i actio~i l~ronglit to rccovcr n bnllniicc clue lipon m inutunl, 
opcu niltl cnrrcnt nccoiiitt, 1~1icrc tllcrc llnrc bccli rccil~l*ocnl clcmmlds be- 
t rvco~ tlic prwtics, the cause of oction slinll bc ilcelitcd to linvc nccri~&l Doll1 
thc timc of tllc Inst itcm, p~ovcd iir tlic nccoitnt on cil;hciv siclc, 

SI.:~. 9. !i.'Iic Iilni tn tioits prcscribcd in tliis :tct$, slinll npply to nctious 
71roitg1it ill tllc nnilic of t l i~ . tcr~i toy,  or for its 13e~clit, in tllc BnInc nlnnner 
its to itctions by psivntc l~nrtics. 

SEC. 10. IF nlic~l tllc catlsc of fictiorl slinll riccrllc agninst; tliiy P C ~ S O R ,  

who s l i~ l l  bc oul of the territory or conccrdcd, such action iliny bc cotn- 
rncnccd witltiir tllc tcr~us llcrcin ~*cspcc.livcly liil~itcil tlftcl* iihc rctalrn of such 
perso11 iiilo tllc tc~*i*itol+y~ or llic tiiiie of ltis col~ccnlmcnt, nild nftcr stlclt 
ca~usc of nctioil sllnll hnrc nccriicd, stlcli pcwoa slliill dcl~rnt from oud rcsidc 
01th of this territory or coiiccnl Ilitlisclf; tllc time of his abscucc or coitcenl- 
merit sllfill not bc dcelncd or Lolccii us r t ~ y  part or tlic iiit~c lii~iitccl for tlic 
con~~neireentcut of slicll nction. 
f SEC. 11. If  n pci*son cl~titlcd to ljiieg an nction l~tciltioitcd iu this ncl, 
csccpt for n pc~lalty or forfcitasc, or ngninst n sltcriff or otllcr oRccr for 
nit cscnpc, bc ut tho ti111c tho ytusc of clctioii :~ccnicd ; either 

1st. lJTitliin the ngc of t~\~ci~t;)..-ouc! yews ; 
2c1, Insatlc ; 
3d, A ~narricrl wonlnu. 
Tlic timc of sucli clisnbility sltull iiot Itc n pnrt of tlic time liinitccl foi* the 

comiuci~cc~ncnt of tltc nctio~~, % 

, SEO. 12. If PCPSOH catitlei1 to bring an action, rlio bcforc tlic expirnw 
tion of the tilitc li~liitcd for the coiii~ncnccn~ciit tllcrcof, uiid tllc callse of 
action survivc, ail actiou lnny be corinnelicccl by his rcprcsciitnti\~cs, nfter 
ihc cspirntion of tllc timc, aliil witliili oilc ycmr frlo~u liis dcatli. 

If a persou ad~ins t  ~vhon~  nn actiollmay be brougl~t,.dic before thc cs- 
piration of tlie time li~ttitccl for the coi~~mc~~ccntcnt tlarcof, and the c ~ i s c  
of action survives, nn action m:Ly bc conu~icnccil ngtlitlst liis represco tatires 
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nftpr tllc cxpiratio,~ of t l ld  tillic, 8114 \(itllir; oile ycni* nfter the issuiilg of 
)cttcrs tcsttlutentnry, or of ndministmtiou, 

sac. 13. JV'llcn n l~crso~i shd1 bc &il dic11 sliJ?jcct, 01' 11, citixc11 o!' n 
cotmtyy a t  wlls with t l ~ c  Uiiitutl Stntes, tllc li~ile OT tlic cotiti~ltlt~uec uf t b ~  
wnl. sliull rlot 11e t~ part of llic periocl liinitcrl for Illc comnlcncemcnt of tllc 
nction, 

SEC. 14, IVIIC~I tlie co~~~i~ ic~~cc inc~ i t  or nil actioi-r is sin yet1 ky iiljaiictio~i. 
ol* a statutory proliibitio~i, t l~o timc of tllc c~ntinnnncc of tllc ii~jurictioi~ or 
prollil~ition sllnll not bc n pnrt of tlic tiinc limitcd for tlic cornr~~c~icci~~ciit ' 

of tlic nction. 
Slsc. 15, If nu nctioll sllall bc coli~lncilccd witlkiil tlic tiinc prcscrii~ccl 

tlicrcfor, aud n judgmcnt thcrci~l for t l~c  plnintiff bc rercrscd on crror or 
nl~pcnl, tlic l~inilitiil', or if hc dic, and llic cn~tsc of nctioil SIIIY~VCS, his heirs 
or rcl3scsentntivcs, nlqT coinlucucc a new nctioii, ~~i t l i i l l  011c yenr t~fter tlic 1 

' rcyc~*sn.I, 
SIX. 16. Xo pcrson slinll n v ~ i l  liiillsclf of n flisnbility lirtlcss i t  csistccl 

\\?licii liis r*iglit of netion nccrucd. 
SEC. 11. Whcn two or niorc clisnbilitics slinll co-csist nt tlic timt th.0 

riglit of actioil ncci*t1cs, tho iimitatioii shnil ~ i o t  nttndl uutil thcy nii bc rcw 
~novcd, 

SEC. 18. XO nclci~onrlcCIgii~cnt or promise sliall bc suficicilt cvidcncc of 
IL ~ I C W  or co~ltiiiui~lg c~ii trnct~ I Y ~ I C P C ~ Y  to tnlcc the ensc out of Ilie opcrn- 
tion of this act, ~unlcss tlic snlnc is contniuccl in solnc writing sigilcd by tlic 
~ u t y  to bc cliargcd tlicrcby, but this scctio~l slitlll ]lot alter tllc cffcct of 
tiny psymcnt of priiicil~nl or iiitcrcst, 

SIX. 10. l\yl~cncvcr nny payment of priilcipnl or i~itcrest lins bccn, or 
@ shnll bc, illudc up011 an csisti~ig contrnct, ~vllctlici~ it bc bill of cscl~nngc, 

~i~missol*y iiotc, bo~icl, or otllci* evidclicc of i~~dcbterlncss, if s~icli pqlnciit 
IJC ~nnclc nftcr Illc samc sllnll lravc become dnc, tlic limitatioi~ sllnll cam- 
nlcncc from t l ~ c  time tlkc inst pnymcnt 1~8s moclc, 

SEC. 20. TVItcii Iltc cntlse of action lias arisen in nnotlicr statc, tcrrito- 
ry or corriitry bctwccu lion-rcsidcnts of this tci*i*ilol*y, fund by tlic lnvvs of 
thc stntc, tcaitory or co~u~try whcrc tllc cnusc of nctioil nrosc, an action 
cn1111ot bc mnintninccl tllcrcon, by rcnsoit of tllc lnpsc of tiiilc, no 'nction 
sl~nll be innintailled tbcrcoi~ in this territory. 

Sec. 2 I.. 'I1liis act sllnll iiot ostclld to nctious ndrcndy comineuccd, l ~ n t  
tlie stnt~ltcs in force slinll bc npl~licaMc to s~icli cases nccorditlg to the 
subjcct of thc actiolt ni~d witlloot rcgnrd to foono, nor slinll ally CILUSC of 
nctioil, l ~ n ~ s c d  by tlic statlttcfi 1101i7 ill force, bc rcvirctl by tile provisioiis of 
this act, but cnuscs of action  ow csistiug, and not nlrcnrly barred, sbnll 
not bc borrcd, 11y reason of any tiluc nlrcndy clnpscd, prior to this act 
trtkiiig c a d ; ,  
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local governmental entity to comply with th 
requirements of this section precludes tha 

'klaims involving injuries from health care . 
. . are exempt from this chapter." 

@ The tort claim form was introduced. For the 
first time, claims were required to be submitted 
on a form. And Legislature for the first time 
imposed the requirement that entities make 
available a form. 
Legislature clarified that these laws were to b 
lib era!!^ construed such that substant 
compliance will suffice with respect to bo 
the content and theprocedarul requirements. 
Legislature expressed its intent that thes 
changes were to restore the statutes to th 
original intent: To require notice but not 

Legislature removed the language from bot 
statutes that "claims involving injuries fro 
health care are . . . exempt from this chapter." 
For the first time, Medical Malpractic 

e required to be submitted on 

revised to change "risk management division" 
to "office of risk management," and state that 
the form must be maintained on the 
"department of enterprise services' web site," 
instead of "office of financial management's 

TABLE: Amendments to RCW 4.96.020 
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PLAINTIFFS' DILEMMA 
When Defendants on July $0, 2012 Declined to Mediate 

OPTION 1 
Do not file the RCW 4.92.100 
fom,  but proceed to file the 
lawsuit. 

There is no form available that 
complies with RCW 4.96.020, 
so Defendants cannot assert the 
defense. 
If Defense asserts that they do 
not rnake a form available and 
knowingly waived the defense, 
then Plaintiffs will have filed 
suit prior to the statute of 
limitations. 

m k s  
Defendants could argue, as 
they do here, that because the 
state makes an RCW 4.92.100 
f o m  available, they are 
excused from making an RCW 
4.96.020 form available. 

* Defense could have some , RCW 4.96.020 form "in 
i hiding9' with an intentionally ' obscure method of obtaining it, 

or otherwise prepare an RCW 
4.96.020 form after the suit is 
filed, and make it "available" 
just days before the statute of 
limitations expires. Such an 
ambush could deny Plaintiffs a 
reasonable opportunity to cure. 

OPTION 2 
File the RCW 4.92.100 form, 
wait for 60 days, then file the 
lawsuit. 

* If Defendants argue that they 
are excused from making an 
RCW 4.96.020 form available, 
because the state makes one 
under RCW 4.92.100, then 
Plaintiffs will have complied 
with RCW 4.96.020 by using 
the RCW 4.92.100 form. 

Risks 
Defense could argue that 
because it does not rnake an 
RCW 4.96.020 form available, 
it had already waived the 
defense, and that the RCW 
4.92.100 claim is against a 
different entity - the state - 
which does not toll the statute 
of limitations under RCW 
4.96.020, and therefore 
Plaintiffs9 suit will be time- 
barred by the statute of 
limitations. 

e Defense could argue that 
Plaintiffs had already 
substantially complied with 
RCW 4.96.020, well before it 
applied to medical malpractice 
cases, because Defendants 
were on notice and had 
investigated, and therefore 
filing a non-conforming form 
after they refused to settle, 
would not toll the statute of 
limitations, and the Plaintiffs' 
suit would be time-barred. 

File the RCW 4.92.100 f o m  
and the lawsuit concurrently, at 
least 20 days before the statute 
of limitations ex~ires.  

This option removes the moral 
hazard by requiring the 
Defendants to assert any RCW 
4.96.020 defense before the 
statute of limitations expires, in 
an answer or in a motion, thus 
providing Plaintiffs the 
opportunity to cure before the 
statute of limitations expires. 

* If Defendants claim that the 
RCW 4.92.1 00 form constitute 
substantial compliance, then 
the Plaintiffs would have from 
8120112 until 10/30/12 to 
dismiss their suit without 
prejudice, to give Defendants 
another opportunity to decline 
settlement, and then refile the 
lawsuit. 
If Defendants claim that the 
RCW 4.92.100 does not 
constitute substantial 
compliance, then they will be 
required to produce a form that 
does comply, and Plaintiffs 
could file said form, move to 
dismiss the present complaint, 
and refile - if necessary - after 
10/30/12. 

Risks 
P 

NONE, under the clear 
meaning of the unambiguous 
statutory language. 

This chart summarizes that the argument advanced under Waiver of Defense contains the 
elements for the unconstitutional-as-applied Due Process and Equal Protection arguments. 

TABLE: PlaintiffsWilemma A-9 
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