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I. INTRODUCTION 

Defendants jointly file this supplemental briefing relating to 

Plaintiffs' Petition for Review pursuant to the March 2, 2016 Order 

from the Court and RAP 13.7(d). 

ll. SUPPLEMENTAL ARGUMENT 

Defendants have already set forth their position on the Petition 

for Review and do not wish to restate the same arguments. It is their 

position that the arguments they presented are cogent and persuasive, 

and demonstrate why this Court should not overturn Division Three's 

well-reasoned decision. The purpose of this supplemental briefing is 

to discuss further implications if the Court chooses to reverse )Vilis v. 

Kirkpatrick, 56 Wn. App. 757, 785 P.2d 834 (1990), review denied, 

114 Wn.2d 1024 (1990) and overturn 25 years of settled law in this 

State regarding the statute of limitation that applies when alleged 

medical negligence causes death. 

As the Court is aware, at least since Wills, the courts in this 

State have held that the medical malpractice statute of limitations 

found in RCW 7.70.010 does not apply to medical malpractice that 

results in death (i.e., wrongful death). Instead, the general three year 
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statute of limitations found in RCW 4.16.350 applies. If the Court now 

overturns the decision in .Willi and the other cases holding similarly, 

it must necessarily hold that the medical malpractice statute of 

limitations in RCW 7.70.010 applies to every case where medical 

negligence is alleged, even those where the ultimate result is death 

rather than mere personal injury. 

If that is the case, logically the Court must also overturn the 

line of cases holding that a cause of action for wrongful death arises 

at the time of death. See Atchi~on v. Great W. Malt_jng Co., 161 Wn.2d 

372, 378, 166 P.3d 662 (2007). This is because "[w]rongful death 

claims derive from the wrongful act and do not accrue absent a valid 

subsisting cause of action in the decedent at the time of death." Deggs 

v. Asbestos Corn. Ltd., 188 Wn. App. 495, 497, 354 P.3d 1 (2015) 

review granted, 184 Wn.2d 1018,361 PJd 746 (2015). 

Overturning Wills and still maintaining that a cause of action 

for wrongful death caused by medical malpractice accrues at the time 

of death would be inconsistent with application ofRCW 7.70 et seq., 

since a cause of action for medical negligence under R.CW 7.70 

accrues at the time of the negligence (or the date the plaintiff 
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discovered or reasonably should have discovered the negligence) 

rather than at the time of death. Webb v. Neuroeducation Inc., P.C., 

121 Wn. App. 336, 343, 88 P.3d 417 (2004). In fact, it would 

essentially create two causes of action: one accruing before death and 

one accruing at the time of death. That is a scheme not found in any 

of the medical negligence or wrongful death statutes. 

Defendants submit that if the Court does overturn Wills, it 

should hold that the statute of limitations can bar a cause of action for 

wrongful death even prior to death, if the decedent does not pursue a 

claim within the three year statute of limitations in RCW 7.70.010. 

Courts in other contexts (i.e., asbestos cases) have recently ruled that 

a cause of action for wrongful death can be barred prior to the time of 

death. 

For instance, in Deggs v. Asbestos Corp. Ltd., 188 Wn. App. 

495, 505,354 P.3d 1 (2015), the Court of Appeals held that a decedent 

must have "a valid subsisting cause of action" at the time of death for 

a wrongful death claim to accrue. Id. at 497. In that case, Roy 

Sundberg "successfully sued several defendants for injuries related to 

asbestos exposure" in 1999. I d. After his death in 2000, his personal 
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representative "filed a wrongful death action against one of the same 

defendants from [the previous] lawsuit and several new defendants." 

Id. The Court of Appeals determined that Sundberg could not have 

brought another personal injury claim during his lifetime. Id. at 500. 

To the extent that res judicata did not bar his claims, the statute of 

limitations barred them. Id. 

This is consistent with other cases that have held that a 

decedent's inaction as to his claims during his lifetime can preempt 

the accrual of a personal representative's wrongful death cause of 

action. See, e.g., Grant v. Fisher Flouring Mills Co., 181 Wash. 576, 

581,44 P.2d 193 (1935); Calhoun v. Wash. Veneer Co., 170 Wash. 

152, 160, 15 P.2d 943 (1932). 

III. CONCLUSION 

Defendants submit the only appropriate result is that the Court 

affirm Division Three's ruling below. It is the province of the 

Legislature to enact changes to the wrongful death statutory scheme. 

The Legislature has had many opportunities to overturn Wills or 

amended the statutes to reflect Plaintiffs' position in the past 25 years 

and has never done so. The Court should not do so now. If it does, it 
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should hold that the specific medical malpractice statute of limitations 

found in RCW 7. 70.010 can bar a cause of action for wrongful death 

even prior to death. 

/..-ft...- . 
Respectfully submitted this ~ day of Apnl, 20 16. 

MEYER, FLUEGGE & TENNEY, P.S. 
Attorneys for Defendant/Respondent 
Achnn Smith, D.O. 

By; JEROME R. AIKEN, WS.BA #14647 

By: 

By: 

HART WAGNER LLP 
Attorneys for Defendant/Respondent 

ry Schroff, M.D. 

Ml~HAEL J. WISWAL_S_WSBA #24527 
tc..-'77--- 0/-.. -h-c J fl.._ 

KEEFE BOWMAN & BRUY A, P.S. 
Attorneys for Defendant/Respondent 
Ke~wicl{ General Hos1>ital 

F :-._-===~ ARD J. BRUYA, WSBA # 2770 
j,__ 



CERTIFICATE OF TRANSMIT! AL 

I certify under penalty of perjury under the laws of the state of 
Washington that the undersigned caused a copy of this document to 
be sent to the attomey(s) of record listed below as follows: 

For Plaintiffs: 
Scott E. Rodgers 
Rodriguez, Interiano, Hanson & 
Rodgers, PLLC 
7502 W. Deschuttes Place 
Kennewick, WA 99336 

Defts. Kennewick and Mid
Columbia Women's Health Care: 
Mr. Edward J. Bruya 
Keefe Bowman & Bruya, PS 
221 N. Wall Street, Suite 210 
Spokane, W A 99201 

For Deft. Gregory Schroff, M.D.: 
Mr. John E. Hart 
Mr. Michael M. Wiswall 
Hart Wagner LLP 
1000 SW Broadway 
Portland, OR 97205 

- 6. 

via U.S. Mail 
via fax 
via e-mail 

·--· via hand delivery 

via U.S. Mail 
via fax 
via e-mail 

__ via hand delivery 

via U.S. Mail 
via fax 
via e-mail 

__ via hand delivery 



Ol=FICE RECEPTIONIST, CLERK 

To: Sheri Jones 
Cc: Scott Rodgers; Ed Bruya; Michael J. Wiswall; Jerry Aiken; Peter Ritchie; 

llundy@kkbowman.com; ld@hartwagner.com; Deb Frerichs 
Subject: RE: Fast v. Smith, et al. 

Received 4~5-16 

Supreme Court Clerk's Office 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is bye
mail attachment, it is not necessary to mail to the court the original of the document. 

From: Sheri Jones [mailto:jones@mftlaw.com) 
Sent: Tuesday, April 05, 2016 11:20 AM 
To: OFFICE RECEPTIONIST, CLERI< <SUPREME@COURTS.WA.GOV> 
Cc: Scott Rodgers <scott@rihr-law.com>; Ed Bruya <ebruya@kkbowman.com>; Michael J. Wiswall 
<MJW@hartwagner.com>; Jerry Aiken <aiken@mftlaw.com>; Peter Ritchie <ritchie@mftlaw.com>; 
llundy@kl<bowman.com; ld@hartwagner.com; Deb Frerichs <frerichs@mftlaw.com> 
Subject: Fast v. Smith, et al. 

Dear Clerk: 

Attached please find a cover letter and the revised Respondents' Supplemental Response containing the missing Table 
of Contents and Authorities for filing. Thank you. 

Sheri A. Jones 
Assistant to Jerome R. Aiken 
Meyer, Fluegge & Tenney, P.S. 
P.O. Box 22680 
Yakima, WA 98907-2680 
509/575-8500 Fax: 509/575-4676 
jones@mftlaw.com 

This e-mail transmission may contain information which is protected by the attorney-client, work-product and/or other privileges. If you are not the 
intended recipient, you are hereby notified that any disclosure or taking of any action in reliance on the contents is strictly prohibited. If you have 
received this transmission in error, please contact us immediately and return any e-mail to us by choosing Reply (or the corresponding function on your 
e-mail system) and then deleting the e-mail. 

1 


