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L IDENTITY OF PETITIONERS.

The petitioners are Columbia Riverkeeper, Sierra Club, and
Northwest Environmental Defense Center (collectively, “Riverkeeper”).
Riverkeeper is the plaintiff in the matter below pending before the Clark
County Superior Court.

IIL. DECISION BELOW.

Riverkeeper seeks discretionary review of the Order on Plaintiffs’
Motion for Summary Judgment and Defendants” Renewed Motion for
Summary Judgment entered by the Clark County Superior Court on
September 23, 2015 (the “Order”), a copy of which is appended hereto.
Combined Appendix (“Appx.”), pp. 1-6.

III. ISSUES PRESENTED FOR REVIEW.,

1. The Order adopted a broad interpretation of an exception to
the open government mandates of the Open Public Meetings Act
(“OPMA”); is that interpretation a controlling question of law for which
there is a substantial ground for a difference of opinion and for which
immediate review may advance the ultimate termination of this litigation?

2. The Order refused to determine that numerous private
meetings violated OPMA and instead determined that most such meetings

were lawful; are these decisions controlling questions of law for which



there is a substantial ground for a difference of opinion and for which
immediate review may advance the ultimate termination of this litigation?

3. The Order held that, irrespective of any OPMA violations,
a public vote approving a lease renders moot requests for injunctive relief
and to have the lease declared null and void; is that holding a controlling
question of law for which there is a substantial ground for a difference of
opinion and for which immediate review may advance the ultimate
termination of this litigation?

IV. STATEMENT OF THE CASE.

Riverkeeper brings this action against the Port of Vancouver USA
(“Port”) and its Board of Commissioners (“Board” or “Commissioners™)
for repeatedly excluding the public from meetings while planning to
construct the nation’s largest “crude-by-rail” terminal. Whether these
closed-door meetings were permissible under an exception to OPMA’s
open government mandates is central to this litigation. The superior court
adopted an excessively broad interpretation of the OPMA exception, but
recognized “[i]t’s likely that a reviewing Court would see this differently.”
Appx., p. 16. The Order held that five of the seven private meetings at
issue were permissible, necessitating a trial on whether two meetings fit
within the superior court’s questionable interpretation of the OPMA

exception. Id. at 4. The Order further held that, irrespective of any



violations, the Board’s eventual public vote on a lease for the oil terminal
mooted Riverkeeper’s request to have the lease declared null and void.

The parties have stipulated, and the superior court certified, that
the interpretation of the OPMA exception announced in the Order involves
a controlling question of law for which there is a substantial ground for a
difference of opinion and that immediate review may materially advance
the ultimate termination of the litigation. Id. at 5. Interlocutory appeal is
warranted to avoid a potentially unnecessary trial on whether two of seven
private meetings complied with the superior court’s questionable
interpretation of OPMA,

A, The Open Public Meetings Act.

Public “commissions...should not be allowed to deprive the public
of [its] inalienable right to be present and to be heard at all deliberations
wherein decisions affecting the public are being made.” Cathcart v.
Andersen, 85 Wn.2d 102, 108 (1975) (quoting Bd. of Pub. Instruction v.
Doran, 224 So. 2d 693, 699 (Fla. 1969)). In enacting OPMA, the
Legislature declared:

The people of this state do not yield their sovereignty to the

agencies which serve them. The people, in delegating

authority, do not give their public servants the right to

decide what is good for the people to know and what is not

good for them to know. The people insist on remaining

informed so that they may retain control over the
instruments they have created.



RCW 42,30.010. This is “some of the strongest language used in any
legislation.” Equitable Shipyards, Inc. v. State, 93 Wn.2d 465, 482
(1980).

OPMA’s centerpiece is the requirement that “[a]ll meetings of the
governing body of a public agency shall be open and public..., except as
otherwise provided in [OPMA].” RCW 42.30.030. This applies to all

stages of government deliberations:

Every thought, as well as every affirmative act, of a public
official as it relates to and is within the scope of his official
duties, is a matter of public concern; and it is the entire
decision-making process that the legislature intended to
affect by the enactment of the [OPMA]...

kekdok  dokokek ks kdkokok skdkokk skekokok

If the [OPMA] is to be effective, it must apply at the point
where authority is exercised, as well as where it is initially

lodged.
Cathcart v. Andersen, 10 Wn. App. 429, 435-36 (1974) (citation omitted),
affirmed, 85 Wn.2d at 107.

OPMA contains narrow exceptions that permit a governing body to
go into executive session to discuss specific issues, including:

To consider the minimum price at which real estate will be

offered for sale or lease when public knowledge regarding

such consideration would cause a likelihood of decreased
price.



RCW 42.30.110(1)(c). This Court has repeatedly instructed that such
exceptions must be narrowly confined under the Legislature’s mandate for
liberal construction of OPMA in furtherance of the statute’s objectives.
E.g., Miller v. City of Tacoma, 138 Wn.2d 318, 324-28 (1999) (executive
session provision construed “narrowly and in accordance with the
purposes of [OPMA]”); Mead Sch. Dist. No. 354 v. Mead Educ. Ass’n, 85
Wn.2d 140, 145 (1975) (citing RCW 42.30.910). A governing body is
“required to limit its action in executive session to that authorized by the
relevant exception.” Miller, 138 Wn.2d at 327,

“[Alny action taken in closed meetings is null and void.” Clark v.
City of Lakewood, 259 F.3d 996, 1014 (9th Cir. 2001); and see Feature
Realty, Inc. v. City of Spokane, 331 F.3d 1082, 1089-91 (9th Cir. 2003).
“Action” under OPMA is not limited to final action, but rather is defined
to include “the transaction of the official business of a public agency by a
governing body including but not limited to...deliberations, discussions,
considerations, reviews, evaluations, and final actions.” RCW
42.30.020(3); and see Miller, 138 Wn.2d at 328-31.
B. The Proposed Crude-by-Rail Terminal.

A new joint venture between Tesoro Corporation and Savage
Companies (“Tesoro-Savage”) seeks to construct a crude-by-rail terminal

on Port property on the banks of the Columbia River near downtown



Vancouver, Washington. See Appx., pp. 121-22, 130-31, 136-37.
Tesoro-Savage visions the area becoming the “hub for the distribution of
North American crude oil to West Coast refining centers.” Id. at 137.

The terminal would receive up to 360,000 barrels of petroleum
daily. Id. at 126, 130. Four trains per day would bring crude oil from the
Bakken Formation to the Port, each train consisting of 110 cars and
measuring one and a half miles. See id. at 136, The oil would be stored in
six tanks with a combined capacity of over 2.28 million barrels (95.76
million gallons) before being loaded onto marine vessels. Id. at 130.

The proposal terminal has attracted an enormous amount of public
attention and concern. The public has demonstrated an overwhelming
interest in observing and participating in all deliberations and decisions by
its elected officials related to this project. See, e.g., id. at 7278, 142-44.
C. The Board’s Private Meetings on the Terminal.

The Board met behind closed doors to discuss the proposed oil
terminal at least thirteen times throughout the development of the project
and the negotiations on the lease. See id. at 60—-64. These private
meetings, some of which occurred before the project was even announced
to the public, included deliberations on regionally-important issues and

constituted significant milestones for the project.



The Board met behind closed doors on March 26, 2013, to discuss,
inter alia, various details about a proposed exclusive bargaining contract
with Tesoro-Savage (e.g., schedule and duration) for negotiations on a
lease for the oil terminal. Id. at 32, 153,

The Port invited Tesoro-Savage executives to a private meeting
with the Board held April 9, 2013, at which Port staff and Tesoro-Savage
gave presentations and answered questions from the Commissioners. Id.
at 35-36, 3839, 41-43, 81-82, 90, 154-57. This meeting covered many
issues on the proposed terminal, including the type of oil expected and its
corrosiveness, safety risks, whether new rail cars would be used, the
number of trains and vessels expected, whether Tesoro and Savage had
worked together before, why Tesoro-Savage was selected for negotiations
on the terminal, rail capacity and need f01‘r rail modifications, the numbers
and types of jobs expected, and variability in the market. Id. at 3443, 81—
82, 87-88. Port staff remarked that “[a]ll three Commissioners walked
away excited about moving forward and...ready to handle Tesoro/Savage |
[public] announcement on [April] 22%,..” Id. at 84.

The Board held an executive session on July 9, 2013, during which
it discussed the formation of a new joint venture—Tesoro-Savage—to
operate the crude-by-rail terminal and the risks associated therewith. Id. at

47,157, see also id. at 108 (the Board was concerned as to whether



Tesoro-Savage “was merely a shell without adequate assets to do the
cleanup and things that [it] was concerned about”),

Executive sessions were held on July 16 and 17, 2013, for
extensive discussions on numerous issues related to the proposed terminal,
including the key terms of the lease, Id. at 48, 92-98. Other issues and
concerns discussed included the types of crude oil expected at the facility
and the differences and risks associated therewith, the size of the storage
tanks and the risks associated therewith (e.g., risks from vapors), the
Port’s ability to require newer rail cars, and insurance requirements
(property, liability, and pollution insurance). Id. at 47-49.

The Board held a public meeting the evening of July 22, 2013, See
id. at 69. Thirty to forty members of the public testified, the vast majority
of which opposed the project. See id. at 7278, 165. Commissioner
Oliver announced that the Board would go into executive session after the
comments to discuss “what they had heard during public testimony and
how that impacts their deliberations.” Id. at 165-66. The public was then
excluded and Port staff went over the themes of public comments—safety,
fossil fuel, and emissions—and inquired as to whether the Board wanted
revisions to the lease before voting on it. Id. at 49-50. Commissioner
Wolfe indicated that “needed to have in the lease” a provision requiring

Port approval of a safety and operations plan for the terminal. Id. The



Commissioners considered at that private meeting whether to postpone the
vote, but decided that they “had enough information” and were “ready to
go forward.” Id. at 109-10.

The Board met in private the next morning—IJuly 23, 2013—to
review the new lease term included in response to Commissioner Wolfe’s
insistence the prior evening. Id. at 50-51. The Board voted to approve
the lease in a public meeting immediately thereafter. See id. at 145.

D. Proceedings Below,

Riverkeeper filed a complaint on October 2, 2013, alleging OPMA
violations associated with the July 22, 2013, meeting, The Board
thereafter held another public vote re-approving the lease on October 22,
2013, in an effort to “cure” its OPMA “shortcomings.” Id.

The Board moved for an early summary judgment on December 2,
2013, The superior court continued the motion under CR 56(f) to allow
discovery. Id. at 170. However, the superior court found that the Board’s
public votes approving the lease mooted Riverkeeper’s requests for
injunctive relief and to have the lease declared null and void. d.

Riverkeeper subsequently discovered that, in addition to the July
22, 2013, executive session, the Board had repeatedly excluded the public

from meetings during the development of the project. See id. at 60—64.



Riverkeeper supplemented its pleadings to allege that numerous meetings
violated OPMA.

Riverkeeper moved for summary judgment on June 12, 2015,
requesting the superior court find that the Board violated OPMA by
excluding the public from seven meetings on the proposed terminal. Id. at
147-48. Riverkeeper further requested that the superior court reconsider
its mootness ruling and declare the lease null and void in light of the
expanded claims addressing OPMA violations throughout the lease
negotiations. Id. at 147, The Board argued that all the meetings were
permissible under OPMA’s allowance for executive sessions “[t]o
consider the minimum price at which real estate will be offered for...lease
when public knowledge regarding such consideration would cause a
likelihood of decreased price.” Id. at 152-53, 15859,

The superior court issued an oral ruling on July 24, 2015, and
signed the written Order on September 23, 2015. Id. at 1-21. The
superior court affirmed its prior mootness ruling, indicating that “any sort
of [OPMA] violations” were cured by the Board’s public votes approving
the lease. Id. at 3, 10-11. The superior court adopted the Board’s
interpretation of OPMA’s “minimum price” exception, under which the

Board may exclude the public to discuss any:

10



(1) information that would give the customer an advantage

in negotiating a lower price; and (2) information that would

give a competitor an opportunity to negotiate with the

Port’s customer, thus creating a bidding process that would

decrease the Port’s price.

Id. at 3—4. In announcing this interpretation, the superior court recognized
that “[i]t’s likely that a reviewing Court would see this differently.” Id. at
16. The superior court denied Riverkeeper’s request for a determination
that seven meetings violated OPMA and instead held that five of the
meetings were permissible and that disputed facts precluded summary
judgment on the other two meetings. Id. at 4.

The parties then stipulated, and the superior court certified, that the
interpretation of the OPMA exception announced in the Order involves a
controlling question of law for which there is a substantial ground for a
difference of opinion and that immediate review may materially advance
the ultimate termination of the litigation, Id. at 5.

V. ARGUMENT.

The superior court’s Order presents controlling questions of law
for which there are substantial grounds for differing opinions.
Interlocutory review of these issues may materially advance the ultimate
termination of the litigation by avoiding an unnecessary trial that would

apply the superior court’s questionable interpretation of OPMA.

Immediate appellate review is therefore warranted. See RAP 2.3(b)(4).

11



A. Standard of Review,
Discretionary review of non-final orders may be accepted where:
The superior court has certified, or that all parties to the
litigation have stipulated, that the order involves a
controlling question of law as to which there is a substantial
ground for a difference of opinion and that immediate
review of the order may materially advance the ultimate
termination of the litigation.
RAP 2.3(b)(4). “The purpose of discretionary review under RAP
2.3(b)(4) is to narrow and advance the litigation in order to avoid a useless
trial.” Tapps Brewing Co., Inc. v. McClung, No. 31959-4-11, 2005 Wash.,
App. LEXIS 158, at *16 (Wash. App. Jan. 25, 2005). The Court may also
accept discretionary review of issues not certified by the superior court if
the issue could arise again in an effort to avoid additional appeals. State v,

McNeal, 156 Wn. App. 340, 356 (2010).

B. Immediate Review of the Superior Court’s Interpretation of
OPMA’s “Minimum Price” Exception is Warranted.

The Order’s interpretation of OPMA’s “minimum price” exception
conflicts with the plain language of the provision and with this Court’s
direction to narrowly construe exceptions to OPMA. Immediate review of
this controlling question of law may advance the ultimate termination of
this litigation by avoiding an unnecessary trial.

The scope of OPMA’s minimum price exoepfion is a controlling

issue of law. Notably, the Board’s primary defense is that all of the topics

12



discussed at the seven meetings at issue fit within this OPMA exception,
Appx., pp. 152-53, 158-59.

There are substantial grounds for a difference of opinion with the
interpretation of OPMA’s minimum price exception announced in the
Order. The superior court noted that the issue “is a question of first
impression...on which there is no direct appellate authority” and, with
respect to its interpretation, that “[i]t’s likely that a reviewing Court would
see this differently.” Id. at 5, 16. The parties and the superior court thus
all agreed that there is a substantial ground for a difference in opinion on
this issue. Id. at 5.

The OPMA provision at issue allows the Board to go into
executive session to consider only “the minimum price” at which property
will be leased and only when public disclosure of “such consideration
would cause a likelihood of decreased priced.” RCW 42.30.110(1)(c).
The superior court adopted an interpretation that reads the limitation to
“minimum price” out of the statute. Instead, the superior court found that
this provision allows discussion of any information that would give a
customer an advantage in negotiating a lower price or that would give a
competitor an opportunity to negotiate with a customer. See Appx., pp. 3—
4, This interpretation is inconsistent with the plain language of the statute

and with this Court’s direction to narrowly construe OPMA’s exceptions.

13



See, e.g., Miller, 138 Wn.2d at 324. There is, at a minimum, substantial
grounds for a difference in opinion from the superior court’s
interpretation. !

Immediate review of this issue could advance the ultimate
termination of the litigation by eliminating the need for a trial. The
superior court found that a trial is necessary to determine whether the
Board violated OPMA by excluding the public from meetingé on April 9
and July 22, 2013, Appx., p. 4. However, it is undisputed that these
meetings covered topics well beyond the minimum price at which the

lease would be offered.”> An appellate ruling limiting OPMA’s minimum

'Topics discussed at private meetings that the superior court determined
lawful include, inter alia, an exclusive bargaining agreement with Tesoro-
Savage, risks associated with development of the oil terminal by a new
corporate joint venture, the types of crude oil to flow through the facility
and the risks associated therewith, insurance requirements, the key lease
terms, Commissioner Wolfe’s concerns about “the size of the tanks and
the risks associated with the tanks,” and the Port’s ability to require newer
rail cars. See Appx., pp. 32, 47-49 (describing meetings held on March
26,2013, July 9, July 16, and July 17, 2013).

2 For example, the Port admitted that the April 9 meeting, at which
Tesoro-Savage was present, covered essentially every aspect of the
project, including the number and type of trains and vessels expected at
the facility, rail capacity and the need for rail modifications, safety risks,
the numbers and types of jobs expected, the type of oil involved, impacts
on other tenants, why the Port chose Tesoro-Savage, construction impacts,
and variability in the crude oil market. Appx., pp. 34-43; see also id. at
154-57. The Port admitted that the July 22, 2013, executive session
covered the themes of public comments on the project—including safety,
fossil fuel, and emissions—whether the Board wanted additional terms in

14



price exception to discussions on the minimum price at which property
will be offered for lease would therefore avoid the need for a trial on the
lawfulness of these two meetings.

Immediate review could also eliminate the possibility of second
trial. Absent review, there will be a trial at which the parties will present
evidence limited to whether topics discussed at two meetings fit within the
superior court’s interpretation of OPMA’s minimum price exception. If
that interpretation is rejected on appeal, a second trial may be necessary to
determine whether any of the seven meetings at issue were permissible.
Immediate review of this controlling issue is warranted to advance the
ultimate termination of the litigation.

C. Immediate Review of the Superior Court’s Refusal to Declare
that Seven Meetings Violated OPMA is Warranted.

Riverkeeper’s motion for a determination that seven of the Board’s
private meetings violated OPMA was based on unrefuted admissions from
the Board and the Port. Immediate review of the superior court’s denial of
that motion is warranted to advance the ultimate termination of the

litigation and to reduce the possibility of multiple appeals.

the lease in response to the public comments, and Commissioner Wolfe’s
insistence on an additional term requiring that the Port approve the
terminal’s safety and operations plan. Id. at 49-50.

15



Only the Board and the Port know what was discussed at their
executive sessions—Riverkeeper does not have any independent
knowledge or evidence as to the content of these private meetings.
Riverkeeper deposed each of the Board’s three Commissioners. See
Appx., pp. 100, 105, 113, The Port was also deposed under CR 30(b)(6),
which required that it “give complete, knowledgeable, and binding
answers.” See Flower v. T.R.A. Indus., Inc., 127 Wn. App. 13,}39 (2005)
(citation omitted); and see Appx., pp. 31, 53-56. Riverkeeper’s summary
judgment motion was based on the Port’s and the Board’s admissions
made during these depositions—admissions that were not impeached. The
factual record as to the content of these seven meetings is therefore
undisputed.

The only assertion as to the presence of disputed facts came from
the Board and was exceedingly narrow and misguided. Specifically, the
Board contended that there are disputed facts as to which slides from a
PowerPoint presentation by Tesoro-Savage were orally discussed at the
April 9, 2013, executive session. See Appx., pp. 160—61. Riverkeeper
was not at that private meeting, and therefore does not contest or seek to
expand upon the Board’s admissions as to the scope of Tesoro-Savage’s
presentation. See id. at 155-56 (the Board admits that Tesoro-Savage’s

presentation addressed “insurance needs; capacity, including the number

16



of barrels, tanks, trains, and vessels; TSIV’s oil through-puts and volumes;
anticipated number of jobs; [and] number of acres to be leased”),
Regardless, it is undisputed that other portions of this three-hour meeting
covered extensive topics, including those addressed by questions from
each of the Commissioners. Id. at 34-43, 154-57.

The superior court’s denial of Riverkeeper’s request for a
determination that the seven private meetings violated OPMA is a
controlling issue in this case. Immediate review of that decision is likely
to advance the ultimate termination of this litigation by avoiding the need
for a trial where there are no material facts in dispute. Moreover,
appellate review of this ruling—which is central to this litigation—reduces
the likelihood of future appeals. Accordingly, immediate review is
warranted. See Tapps Brewing Co., No, 31959-4-I1, 2005 Wash, App.
LEXIS 158, at *16; and see McNeal, 156 Wn. App. at 356.

D. Immediate Review of the Superior Court’s Mootness Ruling is
Warranted.

The Court should also accept review of the superior court’s
mootness ruling. Review of this controlling legal issue, which
significantly limits the relief available for extensive OPMA violations, is

likely to advance the ultimate termination of this litigation.
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The superior court found that “any sort of [OPMA] violations can
be cured by retracing the steps and going through the appropriate
procedures” and that the Board’s public votes to approve the lease thus
rendered moot requests for injunctive relief and to have the lease declared
null and void. Appx. 10-11 (citing Org. to Preserve Agric. Lands v.
Adams Cnty., 128 Wn.2d 869 (1996) (“OPAL”)); and id. at 3. Thisisa
controlling issue of law because it substantially limits the relief available.

There are substantial grounds for a difference of opinion from this
ruling. In OPAL, upon which the superior court relied, the Court held that
a permit need not be vacated where there was a single telephone call
between two commissioners regarding who would move for a public vote
on the permit, 128 Wn.2d at 881-84. That decision does not support the
superior court’s finding that a public Vofe erases “any sort” of OPMA
violations. See Appx., pp. 10~11. To the contrary, the Court in OPAL
discussed with approval cases indicating that vacatur is appropriate where
the final action is “merely summary approval of decisions made in
numerous and detailed secret meetings.” 128 Wn.2d at 884.

The lease at issue here was developed and formulated at a series of
meetings from which the public was excluded. Executives from Tesoro-
Savage were even allowed to provide presentations at the April 9, 2013,

executive session and answer questions on issues of particular concern to

18



the Board. See Appx., pp. 35-36, 38-39, 41-43. Port staff remarked that
“[a]ll three Commissioners walked away [from that meeting] excited
about moving forward and...ready to handle Tesoro/Savage [public]
announcement on [April] 22nd.” Id. at 84. Extensive executive sessions
were held on July 16 and 17, 2013, during which the Board discussed all
of the key terms of the proposed lease and Commissioner Wolfe’s
concerns related thereto. /d. at 47-49, 92-98. At a private meeting on
July 22, 2013—the evening before the Board approved the lease—the Port
and the Board discussed public comments on the proposed terminal and
whether any additional terms should be included in the lease in response
thereto. Id. at 49-50. Commissioner Wolfe insisted on a final revision to
the lease during that closed meeting and the Commissioners then
collectively decided that they “were ready to go forward” with the public
vote, Id. at 49-50, 109-110.

These undisputed facts are in stark contrast with thdse presented in
cases where courts have found that OPMA violations do not warrant
vacatur of a final action. See OPAL, 128 Wn.2d at 881—-84. Notably, the
proposed lease that was presented to the Board for a public vote was the
product of numerous private meetings. There are substantial grounds for a
difference in opinion from the superior court’s ruling that a public vote

moots any requests for injunctive relief or to have the lease declared null

19



and void. See Mason Cnty. v. Pub. Emp’t Relations Comm 'n, 54 Wn.
App. 36 (1989) (agreement negotiated and formulated at meetings that
violated OMPA could not be ratified by public vote); and see Feature
Realty, Inc., 331 F.3d at 1091 (where an agreement was approved in a
meeting that violated OPMA, a public vote to authorize actions required
by the agreement was “a far cry” from retracing the steps and remedying
the defects that is required under Washington law). OPMA’s fundamental
purpose of ensuring access to the “decisionmaking process at all stages”
would be eviscerated if merely holding an eventual public vote rendered
moot “any sort” of prior violations, See Cathcart, 85 Wn.2d at 107.

Immediate review of this issue could advance the termination of
the litigation by reducing the potential for multiple piecemeal appeals.
Review is therefore warranted. See McNeal, 156 Wn. App. at 356.

VI. CONCLUSION.

For the foregoing reasons, Riverkeeper respectfully requests that

the Court accept discretionary review under RAP 2.3(b)(4) of the issues

described herein,

20



RESPECTFULLY SUBMITTED this 6th day of November, 2015.

KAMPMEIER & KNUTSEN, PLLC

By: s/ Brian A. Knutsen

Brian A, Knutsen, WSBA No. 38806
833 S.E. Main Street, Mail Box 318
Portland, Oregon 97214
Tel: (503) 841-6515
Email: brian@kampmeierknutsen.com

SMITH & LOWNEY, PLLC

Knoll Lowney, WSBA No. 23457

2317 E. John Street, Seattle, WA 98112
Tel: (200) 860-2883; Fax: (206) 860-4187
Email: knoll@igc.org

COLUMBIA RIVERKEEPER

Miles B. Johnson, pro hac pending
111 Third St., Hood River, OR 97031
Tel: (541) 490-0487

Email: miles@columbiariverkeeper.org

Attorneys for Plaintiffs-Petitioners

Columbia Riverkeeper, Sierra Club, and
Northwest Environmental Defense Center

21



R

CERTIFICATE OF SERVICE

[, Brian A. Knutsen, declare under penalty of perjury of the laws of

the State of Washington, that I am co-counsel for Plaintiffs-Petitioners

Columbia Riverkeeper, Sierra Club, and Northwest Environmental

Defense Center and that on November 6, 2015, I caused the foregoing

Motion for Discretionary Review to be served on the following in the

manner indicated:

David Markowitz

Kristin Asai

Lynn Gutbezahl

1211 SW Fifth Ave., Suite 3000
Portland, OR 97204
davidmarkowitz@markowitzherbold.com
kristinasai@markowitzherbold.com
lynngutbezahl@markowitzherbold.com

O Messenger (hand
delivery)

O U.S. Mail (postage
prepaid)

v E-mail (per agreement
with counsel)

Lawson Fite

Attorney at Law

5100 SW Macadam, Suite 350
Portland, OR 97239
lawsonfite@gmail.com

0 Messenger (hand
delivery)

O U.S. Mail (postage
prepaid)

v' E-mail (per agreement
with counsel)

s/ Brian A. Knutsen

Brian A. Knutsen, WSBA # 38806

22




i

: ) )
OFFICE RECEPTIONIST, CLERK

To: Brian Knutsen
Subject: RE: Columbia Riverkeeper, et al. v. Port of Vancouver USA, et al., No. 92455-4

Received on 11-06-2015

Supreme Court Clerk’s Office

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by e~
mail attachment, it is not necessary to mail to the court the original of the document,

From: Brian Knutsen [mailto:brian@kampmeierknutsen.com]

Sent: Friday, November 06, 2015 12:13 PM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>

Subject: Columbia Riverkeeper, et al, v. Port of Vancouver USA, et al., No. 92455-4

Clerk of the Court,

Please accept for filing in the matter of Columbia Riverkeeper, et al. v. Port of Vancouver USA, et al., No.
92455-4, the attached Plaintiffs-Petitioners' Statement of Grounds for Direct Review and Motion for
Discretionary Review. The Appendix to these documents exceeds 25 pages and is therefore being
delivered separately via U.S. Mail. Please let me know if you have any difficulty accessing the attached
documents.

Thank you, Brian.

Brian A. Knutsen, WSBA No. 38806
Kampmeier & Knutsen PLLC

833 S.E. Main Street

Mail Box No. 318; Suite 327
Portland, OR 97214

Tel: (503) 841-6515

Email: brian@kampmeierknutsen.com
http://kampmeierknutsen.com




COMBINED
APPENDIX

to
Statement of Grounds for
Direct Review
and
Motion for Discretionary
Review



TABLE OF CONTENTS

Order on Plaintiffs’ Motion for Summary Judgment and Defendants’
Renewed Motion for Summary Judgment

Transcript of Proceedings from CD, Ruling by Judge David E. Gregerson
(July 24, 2015)

Third Declaration of Brian A. Knutsen in Support of Plaintiffs’ Motion for
Summary Judgment (excerpts)

Exhibit A, Transcript of 30(b)(6) Deposition of the Port of Vancouver
USA, Todd Coleman (excerpts)

Exhibit B, Defendant Port of Vancouver USA’s Second Amended
Response to Plaintiffs’ Third Set of Interrogatories (excerpts)

Exhibit E, Port of Vancouver USA Board of Commissioners meeting
minutes from July 22, 2013

Exhibit I, Email from Curtis Shuck Summarizing April 9, 2013,
Executive Session

Exhibit L, Email from Jeff Estuesta Summarizing April 9, 2013,
Executive Session

Exhibit M, Notes from April 9, 2013, Executive Session

Exhibit N, Email from Curtis Shuck Inviting Tesoro-Savage to
April 9, 2013, Executive Session

Exhibit O, Lease Highlights Document used at July 16 and 17,
2013, Executive Session

Exhibit U, Transcript of Deposition of Commissioner Oliver (excerpts)
Exhibit W, Transcript of Deposition of Commissioner Wolfe (excerpts)
Exhibit X, Transcript of Deposition of Commissioner Baker (excerpts)

Declaration of Todd Coleman in Support of Defendants® Motion for Summary

Judgment (excepts)

Exhibit A, Port of Vancouver USA PowerPoint for July 22, 2013,
Meeting (excerpts)

.....................................................

.....................................................................................

..................................................................

....................

........................................................................

........................................................................

..........................

......................................................

................................................................

..................

...............................................................................

.......................................................................



Declaration of Alicia Lowe in Support of Defendants’ Motion for Summary

JUAGMENT (EXCEIPLS). .. v ettt e et 123
Exhibit B, Letter from Tesoro- Savage to Stephen Posner...........cccccoivviiniiiiineenn 126
Exhibit C, Energy Facility Site Evaluation Council’s Notice of
Determination of Significance for Proposed Terminal...........cccocviiiiiiiiiiinininneen, 130

Declaration of Theresa Wagner in Support of Defendants’ Motion for Summary

Vs e s 1 L (O (42 ) T P 133
Exhibit D, Information Sheet for Proposed Terminal (eXcerpts).........cvvvenivininenennn. 136
Exhibit E, Tesoro-Savage April 22, 2013, Announcement (excerpts).....................137

Declaration of Michelle Allan in Support of Defendants’ Motion for Summary

TS LA (D (1 o1 1) T PP 138
Exhibit F, Port of Vancouver USA Board of Commissioners meeting
minutes from October 22, 2013 (EXCEIPLS).. vveriririirreeeeriierreieiir e ierineeiiaran 142

Plaintiffs’ Motion for Summary Judgment (€XCErPLS).....uririreriiireirirariieiiiraraieeieinenenes 146

Defendants’ Opposition to Plaintiffs’ Motion for Summary Judgment (excerpts)................. 151

Declaration of Brett VandenHeuvel in Support of Plaintiffs’ Response to

Defendants’ Motion for Summary Judgment..........c..ooviiiiiieiiiniii e, 164

Order on Defendants’ Motion for Summary Judgment and Motion for Partial

StAY OF DISCOVEIY .. vt cenente it ettt e s e e et e et e e ea e 168

Declaration of Alicia Lowe in Support of Defendants’ Opposition to Plaintiffs’

Motion for SUmmary JUd@mMent.........o.eeieeiiriiiiit it et e e 172

Appx. ii



]

5w

~NSy a

RECEIVED COPY
- @/\Q(/ ORIGINAL FILED
SEP 2B SEP 23 2015

MARKOWITZ HERBOLD

Scott Q. Weber, Clerk, Clark Co.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR CLARK COUNTY

COLUMBIA RIVERKEEPER; SIERRA
CLUB; and NORTHWEST
ENVIRONMENTAL DEFENSE CENTER,

Plaintiffs,
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PORT OF VANCOUVER USA: JERRY
OLIVER, Port of Vancouver USA Board of
Commissioners President; BRIAN WOLFE,
Port of Vancouver USA Board of
Commissioners Vice President; and NANCY
1. BAKER, Portof Vancouver USA Board of
Commissioners Secretary,
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No. 13-2-03431-3

[PROPOSED] ORDER ON
PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT AND
DEFENDANTS’ RENEWED
MOTION FOR SUMMARY
JUDGMENT

THIS MATTER came for hearing on July 24, 2015 before the Court, the Honorable

David E. Gregerson, on plaintifis® Motion for Summary Judgment filed on June 12, 2015 as

to Plaintiffs’ First, Third, and Fourth Causes of Action, as amended, and on Defendants’

renewed Motion for Surnmary Judgment, originally filed on December 6, 2013, as to

Plaintiffs’ First, Second, Third, and Fourth Causes of Action. Plaindf is were represented by

Brian A, Knutsen and Miles Johnson, and Defendants were represented by David Markowitz,

Lawson Fite, and Kristin Asai. The Court heard oral argument of counsel and considered the

tollowing documents and other evidence;

1 [PROPOSED]| ORDER ON PLAINTIFFS® MOTION FOR
SUMMARY JUDGMENT AND DEFENDANTS’ RENEWED
MOTION FOR SUMMARY JUDGMENT
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+ Defendants’ Motion for Summary Judgment and supporting declarations filed on

December 6, 2013;

Plaintiffs’ Response to Defendants’ Motion for Summary Judgment and supporting
declarations filed on December 31, 2013;

Defendants’ Reply in Support of Motion for Summary Judgment and supporting
declarations filed on January 7, 2014;

Plaintiffs’ Motion for Summary Judgment;

Third Declaration of Brian A. Knutsen;

Declaration of Donald Steinke;

Declaration of Marla Nelson;

Declaration of Linda McClain;

Defendants’ Opposition to Plaintiffs’ Motion for Summary Judgment;

Declaration of Kristin Asai;

. Declaration of Michelle Allan;
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13.
14,
15,

Declaration of Patty Boyden;
Declaration of Katy Brooks;
Declaration of Todd Coleman;
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. Declaration of Todd Krout;
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Declaration of Curtis Shuck;
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23. Plaintiffs* Reply in Support of Motion for Summary Judgment; and.
24. Fourth Declaration of Brian A, Knutsen.
The Court, being fully advised, hereby enters the following ORDER:

1. As stated in its Order of March 26, 2014, the Court granted Defendants’ Motion
for Summary Judgment against Plaintiffs’ claims for injunctive relief and
Plaintiffs’ claims for a declaration that the lease at issue is null and void.
Plaintiffs’ Motion for Summary Judgment requested that the Court reconsider its
earlier ruling. The Court declines to reconsider its earlier ruling and affirms its
prior finding that the corrective actions taken by Defendants, including the public
votes on July 23 and October 22, 2013, and adoption of a revised executive
session announcement procedure beginming on August 13, 2013, render moot
Plaintiffs’ requests for injunctive relief under the Open Public Meetings Act
(“OPMA™) and Plaintiffs’ request for a declaration that the lease is null and void.
Plaintiffs’ Motion for Summary Judgment, construed as a motion for
reconsideration, is DENTED as to Plaintiffs’ claims for injunctive relief-and for a

declaration that the lease is null and void for the alleged OPMA violations.

a3

The Court concludes that RCW 42.30.110(1)(c), which allows the Port to consider
the minimum price at which real estate will be offered for sale or lease when
public knowledge regarding such consideration would cause a likelihood of
decreased price, permits the Port to discuss in executive session various factors
which go into the price of a particular transaction. The Court finds that factors
other than a bare numeric term are essential to an uitimare determination of price,
and that the statute includes a necessary degree of latitude beyond the bare
numeric terms. The Court therefore sustains the interpretation of RCW
42.30.110(1)(c) generally proffered by Defendants as a permissible construction

of the statute. Specifically, the Court sustains Defendants’ interpretation of RCW

[PROPOSED] ORDER ON PLAINTIFFS' MOTION FOR ;LT&KJ%G‘J fc&;%zgggégrgg
SUMMARY JUDGMENT AND DEFENDANTS® RENEWED 1211 SW EIFTH AVENUE
MOTION FOR SUMMARY JUDGMENT PORTLAND, GREGON 97204-3730

{303) 2953085
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[PROPOSED] ORDER ON PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT AND DEFENDANTS’ RENEWED
MOTION FOR SUMMARY JUDGMENT

42,30.110(1)(c) to allow executive sessions to discuss two categories of
information: (1) information that would give the customer an advantage in
negotiating a lower price; and (2) information that would give a competitor an
opportunity to negotiate with the Port’s customer, thus creating a bidding process
that would decrease the Port’s price,

The Court finds, with respect to Plaintiffs’ First Cause of Action, that there are no
disputes of material fact regarding the executive sessions held on March 26, July
9, July 16, July 17, and July 23, 20‘13. The Court further finds that the undisputed
factual record shows that each of these five sessions complied with RCW
42.30.110(1)(c), as interpreted by the Court. Accordingly, Plaintiffs’ Motion for
Summary Judgment is DENIED and summary judgment is GRANTED to
Defendants as to the executive sessions held on March 26, July 9, July 16, July
17, and July 23, 2013, as alleged in Plainti{fs’ First Cause of Action;

The Court further finds, with respect to Plaintiffs” First Cause of Action, that
genuine issues of material fact preclude summary judgment to any party as to
whether Defendants violated the OPMA during the executive sessions held on
April 9 and July 22,2013, Plaintiffs” Motion for Summary Judgment on their
First Cause of Action is DENIED as to the executive sessions held on April 9 and
July 22,2013;

With respect to Plaintiffs’ Second Cause of Action, Plaintiffs represented to the
Court in their Motion for Summary Judgment that they are no longer pursuing this
claim. Defendants’ Motion for Summary Judgment is therefore GRANTED as to
Plaintiffs” Second Cause of Action. | ,

The Court finds, with respect to Plainti{fs’ Third and Fourth Causes of Action,
that there are no genuine issues of material fact and Defendants concede that

Commissioner Oliver’s announcement of the executive session on July 22, 2013

Appx. 4
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violated the OPMA. Plaintiffs’ Motion for Summary Judgment is GRANTED as
to Plaintiffs’ Third and Fourth Causes of Action secking a declaration that
defendants violated the OPMA by improperly announcing the executive session
on July 22,2013, Under Plaintiffs’ Third Cause of Action, the Court declares that
Commissioner Oliver violated RCW 42.30.110(2) by failing to announce a
definite end time for the July 22, 2013 executive session. Under Plaintiffs’ Fourth
Cause of Action, the Court declares that Commissioner Oliver violated RCW
42.30.110(2) when he stated that the purpose of the July 22, 2013 executive
session was to review public comments.

7. As stated at the J uly 24 hearing, the scope of RCW 42.30.110(1)(c) is a question
of first impression for this Court a;d a question on which there is no direct
appellate authority. The parties have stipulated, and the Court certifies and
orders, pursuant to RAP 2,3(b)(4), that the Court’s rulings outlined in paragraph 2
involve a controlling question of law as to which there is substantial ground fora
difference of opinion and immediate review of the order may materially advance
the ultimate termination of the litigation. |

8. The parties stipulate, and the Court orders, that all trial court proceedings and
deadlines are hereby STAYED pending the resolution of Plaintiffs” request for

discretionary appellate review.

IT IS SO ORDERED.
‘ ,
DATED this Q : ) day of )M A , 2013,

/s/ David E. @WLFMW

Hon. David E. Gregerson
Superior Court Judge
Clark County Superior Court

[PROPOSED] ORDER ON PLAINTIFFS' MOTION FOR  Munownz Heasoup b
- SUMMARY JUDGMENT AND DEFENDANTS' RENEWED T SHPIFTH AVENGE
MOTION FOR SUMMARY JUDGMENT PORTLAND, CREGON 7204730

(503) 255.3085
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7/24/2015 Columbia Riverkeeper, et al. v. Port of Vancouver USA

4
VANCOUVER, WASHINGTON; FRIDAY, JULY 24, 2015

2:40 p.m.
* * *
RULING

THE COURT: I first wish to start by
thanking counsel for the briefing and the argument.
Very interesting issues.

And obviously, it's not lost upon the Couﬁt
that this is a very significant decision to the
community in many, many regards.

I'm going to start first with the request on
summary judgment for the invalidation of the lease.

The Court concludes that it had previously
ruled on the prior argument in summary Jjudgment that
mootness applied, which made that argument
unpersuasive. The basic idea being that by correcting
whatever defects, if there were any, at the October
meeting, and putting it appropriately on the agenda,
that the final action as to the lease taken on that
date was not in violation of open public meetings, and
therefore, does not constitute any sort of basis for
this Court to invalidate or otherwise abrogate the
lease that was entered into.

The question before the Court is whether,

today, having conducted some discovery, whether

Schmitt Reporting & Video, Inc.
(360) 695-5554 —-- (503) 245-4552 -- (855) 695-5554
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Columbia Riverkeeper, et al. v. Port of Vancouver USA

5
there's some new information which would justify |
changing that ruling.

This Court can conclude that, regardless of
whatever factual information has come up, it does not
change the Court's analysis, which the Court deems to
be consistent with the OPAL case and other cases like
it, which establish what appears to be a
well-established rule, that any sort of violations can
be cured by retracing the steps and going through the
appropriate procedures.

I can see the wisdom in that line of cases
in that, without the ability to do that, an agency
would conceivably be hamstrung into perpetuity and
ﬁever being able to make any sort of decision under
those circumstances.

So the Court will affirm its previous ruling
in summary judgment, denying any sort of invalidation
or declaration regarding the legality or invalidity of
the -- of the lease.

The next question comes about with respect
to the executive session meetings. Both sides are
basically moving for cross-judgment -- cross-motions
for summary judgment.

Counsel are well aware of the standards

under Rule 56, namely that whether there are any

Schmitt Reporting & Video, Inc.
(360) 695-5554 —-- (503) 245-4552 -- (855) 695-5554
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Columbia Riverkeeper, et al. v. Port of Vancouver USA

6

genuine issues of material fact, and whether a moving
party is entitled to Jjudgment is a matter of law on
those issues.

The Court will note that the briefing has
been extensive with respectvto proposed
interpretations of RCW 42.30.110 (1) (c). And I've
looked -at some of the cases cited by counsel, which
are not directly on point, but which sort of dance
around the issue.

I've looked at this language so many times,
I feel like I can recite it in my sleep.

I looked at the contrast between the
language under (b) that pertains to selection or
acquisition of real estate or lease, meaning the buyer
or lessor —-- excuse me, buyer or lessee, that a public
agency would be in the shoes of.

Or under paragraph (c), the opposite, where
the agency would be the grantor or lessor of that
property.

There's some similarities in the language,
and then there are also some discrepancies between
those two clauses, as well. And that's really where
the rubber hits the road in this case.

'AWithout some clear guidance from the

appellate courts up above, we are, I think, to some

Schmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554
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extent, in an area of first impression, at least for
me. And I think both sides have acknowledged the
absence of that clear and controlling authority on the
specific statute.

As I look at the language, particularly of
(c), in a dream world, if I were a legislator, I would
have drafted this with some -- some more clarity. And
I'm stuck trying to interpret the language and the
intent, and how it fits with the entire statute as a
whole.

The argument, I think it's fair to say, from
Riverkeeper's side is that minimum price --
consideration of minimum price should be interpreted
quite narrowly, so that whatever was discussed in
those seven sessions ran afoul of the executive
session exception to the Open Public Meetings Act.

The argument made by the Port of Vancouver
is what I'1ll call either a more expansive
interpretation, or what they would call is a more
practical interpretation. Which means that the only
way to really be able to do business is to consider a
multitude of factors, which -- I believe the verb was
drive price.

And the more I thought of this and looked at

the briefing back and forth, it really occurs to me

Schmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554

Appx. 13



Ruling, 7/24/2015

1

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

that the -- the method of establishing something like
price, and the unfortunate reality, is the legislature
gave us'this one clause with one word that fails to
take into account in a transaction of this size and
complexity and scope the multitude of possible factors
that play into the decision-making of this agency
body.

And the notion of price taken by itself in a
vacuum really means nothing. Price to me is a
function of a prior equation. It's the result that
you get when you include variables, such as A, B, C
and D. And then you get to this notion of price.

It also is compelling to me that the section
has the second sentence, which is really the qualifier
and I think those two need to be read together. It
says, However, final action selling or leasing public
property shall be taken in a meeting open to the
public.

So as I look at that language and try to
apply it to this particular Context, I think there is
understood to be a necessary degree of latitude on the
part of the Port to be able to discuss in executive
session many things which go into the price of a

particular transaction.

Like I say, price by itself means nothing.

Schmitt Reporting & Video, Inc.
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The term, who the tenant is, what the proposed use is,
all of those things are so essential to an ultimate
determination of price, that it strikes me as trying
to either unscramble an egg or unhomogénize milk.

So it's the conclusion of this Court that
the interpretation generally offered by the Port by
these arguments is sustained.

However, I will find the following: The
Port has conceded that, I believe, the July 22nd
executive session was not in compliance with the Open
Public Meetings Act. The Court will grant summary
judgment in the favor of the plaintiffs on the
July 22nd meeting.

With respect to the April 9 meeting, the
Court concludes that there is a factual dispute which
precludes summary judgment for either party, given the
fact that factual inferences must be construed most in
favor to the nonmoving party.

So, basically, each side has the benefit of
some doubt there. And the Court is unable to conclude
that there's no genuine issue of material fact, and
that one side is entitled to judgment as a matter of
law.

With respect to the other meetings, the

Court is satisfied, based on the record provided to

A Schmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554
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10

it, that the parameters set forth were within the
parameters of the statute that governs addressing
issues in executive session to consider minimum price
for which the real estate, in this case, would be
offered for sale or, in this case, leased to the
Tesoro-Savage Joint Venture.

I recognize that it's a very, very tough
issue. It's likely that a reviewing Court would see
this differently, and I recognize that. I'm just
trying to make my best read and my best shot at it,
given the case authorities that exist in Washington,
and the briefing and argument of the parties.

I don't know if you have a proposed order
today, or there are any questions. My hunch is you're
probably going to need some time to craft a
cuétom—made order based on my ruling, which has some
variations and complexities. It's not an absolute one
way or the other.

Second of all, are there any questions or
clarifications which either side needs of the Court's
ruling today?

MR. KNUTSEN: Yes, Your Honor. I think
we'll need clarification on the scope of the Court's
determination regarding the July 22nd meeting.

It's my reading of the defendants' briefing

Schmitt Reporting & Video, Inc.
(360) 695-5554 -~ (503) 245-4552 -- (855) 695-5554

Appx. 16

Columbia Riverkeeper, et al. v. Port of Vancouver USA
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with respect to the discussions at executive session.
And so I think we need a little

clarification on the scope of the Court's order with

respect to what violations it's finding with respect -

to that meeting.

THE COURT: Well, certainly, the -- the
announcement and the time parameters, I think, were
conceded to be in violation.

The -- the remaining issue =-- the
defendants' position is that Mr. Oliver misspoke,
because he was tired, in terms of what was being
considered.

I don't know that I can make a judgment one
way or the other as to whether there was any more
substantive violations of that.

The limit of the Court's ruling is that
there was at leést one violation of the Open Public
Meetings Act on that date. And that would be the --
the announcement of the timing, I guess, is the -- is
that the best way to word that?

With respect to any other violations, I

think the Court's ruling would be similar to the

Schmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554

Appx. 17
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April 9 ruling, in that there exists a factual dispute
which prevents summary judgment for either side at
this time. There may be more violations from thaﬁ
meéting.

Any other questions or clarifications?

MR. MARKOWITZ: Your Honor, if it would
satisfy counsel, we'll prepare a first draft of a
proposed order, and circulate it for discussion.

THE COURT: Do you want to have a -- do you
want to have a date set right now as a hard target, as
a backstop for presentation? And that way, if you
can't work it out, then we've got something right on
calendar to -- to have (unintelligible) on the final
wording of the order.

MR. MARKOWITZ: All right.

THE COURT: Do we have a civil docket date
approximately three weeks out?

THE CLERK: We have one on August 21lst. We
don't have one on the 14th.

THE COURT: August 21st. Is that acceptable
for counsel? 9 a.m.?

MR. MARKOWITZ: One of us will be here.

THE COURT: Okay. If you reach -- if you
reach agreement on the form of the order before that

time, simply sign off and bring it to us ex parte.

Schmitt Reporting & Video, Inc.
(360) 695-5554 —-- (503) 245-4552 -- (855) 695-5554

Appx. 18
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And that will excuse any attendance at that particular

civil motion docket.

One additional matter I'll add to the -- to

the ruling of the Court is that the Court did not give

welght or consideration to the ruling in the recall

petition matter.

overall analysis,

may —-- with the Court's denial of

Okay?

MR. MARKOWITZ:

That was not a part of the Court's

just so you know.

Your Honor,

with the -- if I

cross—summary-judgment motions as to the April and

July 22nd meetings, we have an issue of fact which

needs toc be resolved in a bench trial.

I assume,

if we could get that scheduled,

that would be beneficial for all of the parties. I'm

guessing we're looking at a day.

THE COURT:

I would suggest,

then, that the

parties -— that either side submit a trial‘setting

notice, which is required by our rules.

will get to work on that.

And then we

I will also strongly encourage -- there was

at least some mention at some point about a settlement

conference or a mediation.

the Court's rulings today,

(360)

Given the Court's rulings previously, and

Schmitt Reporting & Video,

695-5554

(503) 245-4552
Appx. 19

Inc.
(855)

I don't know if that helps
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narrow some of the issues. You'll need some time to
talk to yoor clients about that.

But we have several retired judges who would
be excellent mediators for those remaining issues.

And that may be a way to get those resolved.

I'm not ordering those at this time. But
I'm certainly suggesting that counsel consider those
after consultation with your clients.

It's been requested -- we get quite a volume
of materials. I'm going to give back at least the
notebooks, which I think came back from the Port side.

UNIDENTIFIED SPEAKER: We're overloaded wifh
notebooks. We don't have any room to store any more
notebooks.

THE COURT: So I appreciate the bench
coples. But we're going to give these notebooks back
to you. And I'd ask you to take those today.

MS. ASAI: Okay.

THE COURT: Thank you.

(The proceeding concluded at 2:53 p.m.)

Schmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554

Appx. 20
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CERTIFICATE

I, Sinead R. Wilder, a Certified Court
Reporter for Washington, pursuant to RCW 5.28.010
authorized to administer oaths and affirmations in and
for the State of Washington, do hereby certify that
after having listened to an official audio recording
of the proceedings having occurred at the time and
place set forth in the caption hereof, that thereafter
my notes were reduced to typewriting under my
direction pursuant to Washington Administrative Code
308-14-135, the transcript preparation format
guidelines; and that the foregoing transcript, pages 1
to 14, both inclusive, constitutes a full, true and
accurate record of all such testimony adduced and oral
proceedings had on the official audio recording, to
the best of my ability, and of the whole thereof.

Witness my hand and CCR stamp at Vancouver,

Washington, this 10th of August, 2015.

SINEAD R. WILDER
Certified Court Reporter
Certificate No. 3227

Schmitt Reporting & Video, Inc.
(360) 695-5554 —-- (503) 245-4552 -- (855) 695-5554
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Honorable David E. Gregerson (Dept. 2)
Set: July 24, 2015 at 1:30 p.m.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR CLARK COUNTY

COLUMBIA RIVERKEEPER; SIERRA
CLUB; and NORTHWEST
ENVIRONMENTAL DEFENSE CENTER

No. 13-2-03431-3

THIRD DECLARATION OF BRIAN
A. KNUTSEN IN SUPPORT OF
PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT

Plaintiffs,

V.

)

)

)

)

)

)

)
PORT OF VANCOUVER USA; JERRY )
OLIVER, Port of Vancouver USA Board )
of Commissioners President; BRIAN )
WOLFE, Port of Vancouver USA Board of )
Commissioners Vice President; and )
NANCY L. BAKER, Port of Vancouver )
USA Board of Commissioners Secretary, )
)

)

Defendants.

1, Brian Knutsen, declare the following on the basis of personal knowledge to which I
am competent to testify: \ |

1. I'am co-counsel for Plaintiffs in the above-captioned matter;

2. Attached hereto as Exhibit A is true and accurate copy of the condensed
transcript from the Rule 30(b)(6) deposition of Defendant Port of Vancouver USA (excerpts),

which I took on February 27, 2015, and a true and accurate copy of Exhibit 39 from that

KAMPMEIER & KNUTSEN, PLLC
THIRD DECLARATION OF BRIAN 833 S.E. Main St., Suite 327 Mail Box 318

KNUTSEN - 1 Portland, OR 97214
(503) 841-6515

Appx. 22



o o N1 &N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

deposition, which is Plaintiffs’ Notice of Rule 30(b)(6) Deposition of Defendant Port of
Vancouver USA that I had served on the parties in this matter. These documents were
provided to me by the court reporter;

3. Attached hereto as Exhibit B is a true and accurate copy of the Defendant Port
of Vancouver USA’s Second Amended Response to Plaintiffs’ Third Set of Interrogatories,
which I received from Defendants’ counsel;

4. Attached hereto as Exhibit C is a true and accurate copy of the Port of
Vancouver USA Board of Commissioners meeting minutes from June 11, 2013, which I
downloaded from a website maintained by Defendant Port of Vancouver USA;

5. Attached hereto as Exhibit D is a true and accurate copy of the Port of
Vancouver USA Board of Commissioners meeting minutes from June 27,2013, which I
downloaded from a website maintained by Defendant Port of Vancouver USA;

6. Attached hereto as Exhibit E is a true and accurate copy of the Port of
Vancouver USA Board of Commissioners meeting minutes from July 22, 2013, which I
downloaded from a website maintained by Defendant Port of Vancouver USA;

7. Attached hereto as Exhibit F is a true and accurate copy of the Port of
Vancouver USA Board of Commiséioners meeting minutes from July 23, 2013, which I
downloaded from a website maintained by Defendant Port of Vancouver USA;

8. Attached hereto as Exhibit G is a true and accurate copy of the Port of
Vancouver USA Board of Commissioners meeting minutes from March 26, 2013, which I
downloaded from a website maintained by Defendant Port of Vancouver USA;

9. Attached hereto as Exhibit H is a true and accurate copy of the Port of

Vancouver USA Board of Commissioners meeting minutes from April 9, 2013, which I

KAMPMEIER & KNUTSEN, PLLC

THIRD DECLARATION OF BRIAN 833 S.E. Main St., Suite 327 Mail Box 318
KNUTSEN -2 Portland, OR 97214

(503) 841-6515

Appx. 23
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downloaded from a website maintained by Defendant Port of Vancouver USA;

10.  Attached hereto as Exhibit I is a true and accurafe copy of Exhibit 13 from the
Deposition of Defendant Commissioner Oliver from December 2, 2014, which I attended. 1
received a copy of this exhibit from the court reporter as part of the transcript of the
deposition;

11. Attached hereto as Exhibit J is a true and accurate copy of Exhibit 16 from the
Deposition of Defendant Commissioner Oliver from December 2, 2014, which I attended. 1
received a éopy of this exhibit from the court reporter as part of the transcript of the deposition.
This exhibit was previously provided to me from counsel for Defendants in response to formal

discovery requests in this matter;

12. Attached hereto as Exhibit K is a true and accurate copy of Exhibit 15 from the

Deposition of Defendant Commissioner Oliver from December 2, 2014, which I attended. 1

received a copy of this exhibit from the court reporter as part of the transcript of the deposition.
This exhibit was previously provided to me from counsel for Defendants in response to formal
discovery requests in this matter;

13. Attached hereto as Exhibit L is a true and accurate copy of Exhibit 19 from the
Deposition of Defendant Commissioner Oliver from December 2, 2014, which I attended. 1
received a copy of this exhibit from the court reporter as part of the transcript of the
deposition;

14. Attached hereto as Exhibit M is a true and accurate copy of Exhibit 54 from the
Rule 30(b)(6) Deposition of Defendant Port of Vancouver USA from February 27, 2015,
which I took. Ireceived a copy of this exhibit from the court reporter as part of the transcript

of the deposition. This exhibit was previously provided to me from counsel for Defendants in

KAMPMEIER & KNUTSEN, PLLC
THIRD DECLARATION OF BRIAN 833 S.E. Main St., Suite 327 Mail Box 318

KNUTSEN - 3 Portland, OR 97214
(503) 841-6515

Appx. 24
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response to formal discovery requests in this matter;

15. Attached hereto as Exhibit N is a true and accurate copy of a document
provided to me from counsel for Defendants in response to formal discovery requests in this
matter;

16.  Attached hereto as Exhibit O is a true and accurate copy of Exhibit 61 from the
Rule 30(b)(6) Deposition of Defendant Port of Vancouver USA from February 27, 2015,
which I took. Ireceived a copy of this exhibit from the court reporter as part of the transcript
of the deposition. This'exhibit was previously provided to me from counsel for Defendants in
response to formal discovery requests in this matter;

17. Attached hereto as Exhibit P is a true and accurate copy of the Port of
Vancouver USA Board of Commissioners meeting minutes from July 9, 2013, which I
downloaded from a website maintained by Defendant Port of Vancouver USA;

18. Attached hereto as Exhibit Q is a true and accurate copy of the Port of
Vancouver USA Board of Commissioners meeting minutes from july 16-17, 2013, which I |
downloaded from a website maintained by Defendant Port of Vancouver USA;

19.  Attached hereto as Exhibit R is a true and accurate copy of Exhibit 7 from the
Deposition of Defendant Commissioner Oliver from December 2, 2014, which I attended. I
received a copy of this exhibit from the court reporter as part of the transcript of the deposition.
This exhibit was previously provided to me from counsel for Defendants in response to formal
discovery requésts in this matter;

20.  Attached hereto as Exhibit S is a true and accurate copy of Exhibit 60 from the
Rule 30(b)(6) deposition of Defendant Port of Vancouver USA from February 27, 2015, which

I'took. Ireceived a copy of this exhibit from the court reporter as part of the transcript of the

KAMPMEIER & KNUTSEN, PLLC

THIRD DECLARATION OF BRIAN 833 S.E. Main St., Suite 327 Mail Box 318
KNUTSEN - 4 Portland, OR 97214

(503) 841-6515

Appx. 25
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deposition. This exhibit was previously provided to me from counsel for Defendants in
response to formal discovery requests in this matter;

21.  Attached hereto as Exhibit T is a true and accurate copy of the Port of
Vancouver USA Board of Commissioners meeting minutes from October 22, 2013, which I
downloaded from a website maintained by Defendant Port of Vancouver USA;

22. Attached hereto as Exhibit U is true and accurate copy of the condensed
transcript from the Deposition of Defendant Commissioner Jerry Oliver (excerpts), which I
attended on December 2, 2014. I received a copy of this transcript from the court reporter;

23.  Attached hereto as Exhibit V is a true and accurate copy of Exhibit 9 from the
Deposition of Defendant Commissioner Jetry Oliver from December 2, 2014, which I
attended. I received a copy of this exhibit from the court reporter as part of the transcript of
the deposition;

24, Attached hereto as Exhibit W is true and accurate copy of the condensed
transcript from the Deposition of Defendant Commissioner Brian Wolfe, which I attended on
December 3, 2014. 1 received a copy of this transcript from the court reporter;

25.  Attached hereto as Exhibit X is true and accurate copy of the condensed
transcript from the Deposition of Defendant Commissioner Nancy Baker (excerpts), which I
attended on December 4, 2014. I received a copy of this transcript from the court reporter;

26.  Attached hereto as Exhibit Y is a true and accurate copy of Exhibit 30 from the
Deposition of Defendant Commissioner Brian Wolfe from December 3, 2014 (excerpts),
which T attended. Ireceived a copy of this exhibit from the court reporter as part of the
transcript of the deposition;

I declare under penalty of perjury under the laws of the United States of America and

KAMPMEIER & KNUTSEN, PLLC
THIRD DECIgARATION OF BRIAN 833 S.E. Main St., Suite 327 Mail Box 318

KNUTSEN - Portland, OR 97214
(503) 841-6515

Appx. 26
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the State of Washington that the foregoing is true and correct.

Executed this 12th day of June, 2013,

Lot L ” 3 R
Brian Knuisén, WSBA # 33806
v , o KAMPMEIER & KU, PLLC
THIRD DECLARATION OF BRIAN ‘ 833 8.5, Main St Suite 327 Mail Bos 318
KNUTSEN - 6 Portland, OR 97214

{303) 8416515

Appx. 27
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30(B)(6) PORT OF VANCOUVER USA; Februaty 27, 2015

Page 1
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR CLARK COUNTY

COLUMBIA RIVERKEEPER; SIERRA
CLUB; and NORTHWEST
ENVIRONMENTAL DEFENSE CENTER,

Plaintiffs,

V.

No. 13-2-03431-3

PORT OF VANCOUVER USA; JERRY

OLIVER, Port of Vancouver USA Beocard
of Commissioners President; BRIAN
WOLFE, Port of Vancouver USA Board
of Commigsioners Vice President; and
NANCY I. BAKER, Port of Vancouver
USA Board of Commissioners
Secretary,

e et e e e e e et Nt et et Nt i e et e et

Defendants.

30(b) (6) DEPOSITION UPON ORAL EXAMINATION OF
PORT OF VANCOUVER USA
TODD M. COLEMAN, PE
Friday, February 27, 2015; 9:00 a.m.
700 Washington Street, Suite 701

Vancouver, Washington

REPORTED BY: PEGGY J. HUGHSON, CCR No. 3120

YAMAGUCHI OBIEN MANGIO

ooyt reporting, viden and videosonferencing
#00.831.6973 206.622.6875
production@yomreporiing.cor
www, yeimraporting.com

l&ppx. 29
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Page 2 Page 4
1 APPEARANCES 1 EXHIBITS FOR IDENTIFICATION (Contg) PAGE({S)
2 . 2 Exhibit 58 5-28-13 Regular Meeting Minutes 153
3 FOR THE PLAINTIFFS:
4 BRIAN A. KNUTSEN/ELIZABETH H. ZULTOSKI Exhiiblt 59 7-8-13 E-mail to 20V 156
Smith & Lowney, PLLC 3 Commissioners from Mr. Coleman
5 2317 E. John Street Exhibit 60 7-12-13 E-mail to POV 158
Seattle, wWashington 98112 4 Commissioners from Ms. Allan
s }igi;izgi;:?z;rg/elizabethz@igcAorg Exhibit 61 Draft of Ground Lease between 160
7 5 Port of Vancouver USA and
MILES B. JOHNSON Tesoro-Savage Petroleum
8 Columbia Riverkeeper 6 Terminal
111 - 3rd Street
9 Hood River, Oregon 97031 7
541,272.0027 8
10 miles@columbiariverkeeper.org 9
11
FOR THE DEFENDANTS: 1o
12 11
DAVID B. MARKOWTIZ/LAWSON E. FITE 12
13 Markowitz, Herbold, Glade & Mehlhaf, P.C. 13
1211 8W Fifth Ave., Suite 3000 -
14 Portland, Oregon 97204-3730 14
503.,295.3085 15
15 DavidMarkowitz@MarkowitzHerbold. com/ 16
LawgonFite@MarkowitzHerbold. com 17
16
17 ALSO PRESENT: Ms. Becca Fischer 18
Ms. Julianna M. Marler 19
18 Ms. Marla Nelson 20
19
21
20
21 22
22 23
23 24
24
25 25
Page 3 Page 5
1 INDEX 1 VENCOUVER, WASHINGTON; FRIDAY, FEBRUARY 27, 2015
2 EXAMINATION BY: PAGE {5)
3 Mr. Knutsen 5 2 9:00 a.m,
4
5 EXHIBITS FOR IDENTIFICATION 3 ==000--
6 Exhibit 39 Notice of Deposition 6 4
Exhibit 40 Commissioner Baker Transcript 63
7 Exhibit 41 Commissioner Wolfe Transcript 65 5 TODD M. COLEMAN, PE
Exhibit 42 2-11-13 Special Meeting/ 71
8 Executive Session Minutes 6 sworn as a witness by the Certified Court Reporter, testified
Exhibit 43 Documents for the Special 73
9 Executive Session Meeting, 7 as follows:
2-11-13
10 Exhibit 44 Commissioner Oliver Transcript 81 8‘
Exhibit 45 2-21-13 Special Meeting/ 84 9 EXAMINATION BY
11 Executive Session Meeting
Minutes 10 MR. KNUTSEN:
12 Exhibit 46 Real Estate Considerations for 86 ,
Petxoleum-By-Rail PowerPoint 11 Q. Good morning, Mr. Coleman, My name ig Brian Knutsen, .I
13 Exhibit 47 Nit:iezzaagc_mmwe Relevant to 8o 12 represent plaintiffs in this matter. Would you please state
14 2-21-13 Meeting 13 your name and address for the record,
Exhibit 48 3-26-13 Board of Commissioners 94
15 Regular Meeting Minutes 14 A Todd Michael Colemsn and address for the Port is 3103
Exhibit 49 Ms. Lowe's Notes from 3-26-13 95 . \
16 Meeting 15 Northwest Lower River Road, Vancouver, Washington 98666,
17 E?{hlblt 50 3;:;‘—]12r§§}2050ntr01 Points for 98 16 Q. M. Coleman, have you been deposed before?
Exhibit 51 4-9-13 BOC Regular Meeting/ 101 17 A, Yes.
18 Executive Session Minutes
Exhibit 52 4-9-13 Executive Session 131 18 Q. Approximately how many times?
19 xiizzng Notes by Commissioner 19 A About three times,
i , _a. s
20 Exhibit 53 Mzészi\gi ;oée: 13 Executive 141 20 Q Always in your professional -=
21 Exhibit 54 Commissioner Wolfe's 143 21 A. Yes, that is correct.
Typewritten Notes of 4-9-13 .
22 Executive Session Meeting 22 Q. COkay. What was the nature of those litigations?
Exhibit 55 4-23-13 Regular Meeting/ 145 L, . R
23 Executive Session Minutes 23 A, Primarily around real estate disputes relative to the
Exhibit 56 Mgz. Low?'s Notes of 4—2:?—12 145 24 Port,
24 Executive Session Meeting
Exhibit 57 Ms. Low?'s Note§ from 5:28—13 150 25 Q. Okay. It sounds like you're probably familiar with the
25 Executive Session Meeting

YAMAGUCHI OBIEN MANGIO

eourt reporting, viden and videoconferencing
§00.831.6973 206.8622.6875
production@yorrepotiing.som
www.yomraporting,eom
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Page 6 Page 8
1 deposition format but I'm going to go ahead and go over a few | 1 Brookes, Mike Schiller, Todd Krout, I already mentioned Lisa
2 ground rules 1f you don't mind anyway. 2 Lowe. That's primarily it. And three commissioners, I'm
3 A, Makes sense. 3 sorry.
4 Q. I'mgoing to ask you questions. Your attorney may 4 Q. BAnd what wag the nature of thoge dizcusgions?
5 object but unless you're instructed not to answer please 5 A, Just to what information they recalled cccurring at
6 provide an answer after the objection. Please answer 6 those different Executive Sessions, especially the April sth
7 verbally and not with gestures or uh-huhs so the record is as | 7 Executive Session because I was not present at that meeting.
8 clear ag possible, 8 Q. Okay, 2And you mention that you reviewed some documents.
9 A, Will do. 9 Are all the documents you reviewed in thig notebock here?
10 Q. If any of my questions are confusing or unclear, please |10 A, Yes, they are.
11 let me know and I will do my best to clarify, We can take 11 MR. KNUTSEN: I request that we have an opportunity to
12 breaks, just let me know if you need a break, I'd just 12 loock at that during a break instead of just putting it into
13 request that you answer any pending question before we take a | 13  exhibits now, just to verify.
14  break, 14 MR, MARKOWIIZ: That's fine.
15 A, Yes. 15 Q. (By Mr. Knutsen) Mr. Coleman, do you hold an
16 (Notice of Deposition, Exhibit 39 Marked) 16 undergraduate degree?
17 Q. All right, Mr, Coleman, you've been handed 17 A. Yes, I do.
18 an exhibit labeled Exhibit 39, Have you seen this document 18 Q. And from what university?
19  before? 19 A, University of Washington.
20 A. Yes, I have, 20 @, 2nd vhat is the degree?
21 Q. Do you understand that you've been designated to testify |21 A, Bachelor's of Sclence in Civil Engineering.
22 on behalf of the Port as to the issues identified in this 22 Q. Mnd when did you cbtain that degree?
23 Notice of Deposition? 23 A, 1992,
24 A, Yes, I do, 24 Q. Do you hold any graduate degrees?
25 Q. And do you understand that under Rule 30(b) (6) you're to |25 A. Yes, I have a Master's of Business Administration from
- Page7 Page 9
1  testify not just as to your personal kmowledge but as to the 1 University -- Washington State University,.Vancouver, and
2 knowledge of the Port today? 2 that was 2011,
3 A, Yes. 3 Q. Do you hold any professional licenses?
4 Q. BAndyou algo understand that under Rule 30(b)(6) you 4 A, Yes. I ama Professional Licensed Engineer in the
5 Thave a duty to prepare yourself for this deposition so that 5  gtates of Washington, Oregon, and Idaho.
6 you can give camplete and knowledgeable answers based on 6 Q. What are the requirements to maintain those licenses?
7 information readily available to the Port? 7 A. Toget -- to obtain those licenses you have to take
8 A. Yes. 8 tests and to have understudy for four years under a
9 Q. 2And are you prepared today to testify cm behalf of the 9  Professional Engineer. And to waintain those you have to
10 Port ag to the topics identified? 10 maintain some continuing education in those fields.
11 A, Yes, ’ 11 Q. Is that the only cbligation to maintain your licenses?
12 Q. Ad what did you do to prepare for today's deposition? 12 A, You also have to pay the annual fee -- or every other
13 A, I had interviews with staff wenbers at the Port of 13 year fees,
14 Vancouver; I have had conversations with our legal counsel, 14 Q. Mnd what is your current occupaﬁion?
15 Liga Lowe, at Schwabe, Williamson & Wyatt; I have reviewed 15 A. I amthe Chief Executive Officer for the Port of
16  this notebook that was prepared which is mostly information 16  Vancouver,
17  that hag either been provided in their discovery requests 17 Q. And how long have you been employed in that capacity?
18 relative to this case or as part of the exhibits from prior 18 A. In that capacity of CEO I have been about -- coming up
19 depositions. 19 on three years in April.
20 Q. Can you identify the Port staff that you've had mestings |20 Q. And what was your prior occupation?
21 with? 21 A, With the Port of Vancouver or --
22 A, It's been over a couple of wonths bhut generally I've had |22 Q. What was your previous employment prior to being CEO?
23 conversations with mostly those that were in the Executive - 23 A, Ckay. So at the Port of Vancouver I started in 2001, so
24 Sessions that were in question. Those would include Juliamna |24 I was the Facilities Manager for about gix months and then
25 Marler, Alastair Smith, Michelle Allan, Theresa Wagner, Katy |25 became the Director of Facilities. Was in that position for

|

YAMAGUCHI OBIEN MANGID

court reporting, video and videoconfoerensing
§00.831.6973 206.622.6875
production@yomeeparting.corm
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Page 94 Page 96

1 because, as you said, it says 9:54, so that would be a little | 1 Q. And next to Tesoro-Savage on these notes that are

2 bit longer than our typical meeting. There were other agenda | 2 labeled Exhibit 49 it references exclusivity. Is that a

3 items on the meeting topic list though as well. 3 reference to the Exclusivity Agreement?

4 Q. Do you recall what thoge other topics wera? 4 A, Yes.

5 A. Te were still dealing with another agreement for real 5 Q. Wag that Exclusivity Agreement discussed during the

6 estate, at least two of those agreements; one of them I 6 Executive Session?

7 believe was a delinquency and another one was a deal that we 7 A. So again, we were discussing with -- we were presenting
8 were working on and we were working through what the cost was 8 to the Commissioners the current status of the temms, and

9  to extend an Exclusivity Agreement. 9  again, related to that host of the lease rate, the wharfage,
10 Q. There was also an Executive Session on March 26th, 2013; | 10 dockage, the rail fees. And one of the next steps was that
11 is that correct? 11 Exclusivity Agreement, and within that Exclusivity Agreement
12 A, Igain referring to my notes here, Yes, there was an 12 had some timing that was associated with that, so for how
13 Executive Session. 13 long is that Exclusivity Agreement in place.
14 (3-26-13 Board of Commigsioners Regular Meeting Minutes, 14 Q. Okay.

15 Exhibit 48 Marked) 15 A, So the majority of the discussion around TSID was

16 Q. You've been handed an exhibit labeled Exhibit 48, Are 16 related to the actual price documents.
17 you familiar with this document? 17 Q. Okay. Was the Exclusivity Agreement discussed during
18 A, Yes. 18 the Executive Session?

19 Q. What is this document? 19 A, Yes, the schedule component of how long should we allow
20 A,  So these are the meeting mimites for the March 26th 20 that exclusivity was discussed.

21 Comission meeting, 21 Q. Were any other topics related to the Exclusivity

22 Q. Was the Crude-By-Reil proposal or potential facility 22 Agreement discusged during the March 26, 2013 Executive

23 discussed at the Executive Session portion of the March 26, 23 Session?
24 2013 meeting? 24 A, No.

25 A, Yes, it was. 25 Q. Below Exclusivity I believe it says optlons; is that
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1 Q. Do you know vhat the status of the project was at that 1 correct?

2 time? 2 A, T believe it says options, yes.

3 A, 5o as of March 26th we would have still been negotiating | 3 Q. Okay. What is that in reference to?

4 on the different rates. And by we I mean the Port staff and 4 A, So sometimes these are either entered into ag

5 the Tesoro-Savage joint venture. On -- it could be any of 5 Exclusivity Agreements, which ig typically the case for a’

6 those terms. We were also, I believe, negotiating on the 6 marine facility or on the industrial facility might be

7 exclusivity option with them and working towards the lease -- | 7 entered into as an option. It's just a term that gets

8 creating of the draft lease document. 8 interchanged.

9 (Mg. Lowe's Notes from 3-26-13 Meeting, Exhibit 49 Marked) 9 Q. Okay. Was this option, as you defined it, discuzsed
10 Q. Mr, Coleman, you've been handed an exhibit labeled 49, 10 during the Executive Session on this date?

11 Are you familiar with this document? 11 A, Soas I mentioned before, it was discussed as that

12 A, Yes, I am. 12 exclusivity and how long should that exclusivity run, what
13 Q. 2And vhat is this document? 13 was the duration of that exclusivity,

14 A. So this document appears to be the notes from legal 14 Q. 1Ises, Aud the final item listed below Tescro-Savage on
15  counsel, Lisa Lowe, and on -~ notes that she took during the |15 these attormey notes is Access, Do you know what that refers
16 Executive Session on March 26th. 16 to?

17 Q. Did you review these notes to prepare for today's 17 A, So in these Exclusivity Agreements we also sometimes

18 deposition? 18  refer to them as Access Agreements because it aleo provides
19 A, Yes, I did. 19 the potential tenants with an opportunity to access the site
20 Q. 2nd did you discuss them with anybody? 20  for thelr due diligence, and so those are all interchangeably
21 A, Yes, I discussed them with Lisa Lowe, 21 used in our language between staff and legal counsel.

22 Q. And these notes identify Tesoro-Savage, correct? 22 Q. MWas the scope of access that would be provided to

23 A, Yes. In addition to Tesoro-Savage there were a couple 23  Tesoro-Savage under the Exclusivity Agreement discussed

24 of other -- one other that was a real estate related issue 24  during the Executive Session?

25  with 4230.110(1) {c) and the other one was a litigation issue, |25 A. No.

YAMAGUCH! OBIEN MANGIO

800.831.6873 208.8522.6875

production@yomreparting.com

www.yornreporting.com
yorreparing &ppx. 32

YO

oourt reporting, viden and videoconforencing




30(B)(6) PORT OF VANCOUVER USA; February 27, 2015 98..101
Page 98 Page 100
1 (3-27-13 CES Control Points for TSIV Project, 1 Session attached to it. Now on this particular meeting on
2 Exhibit 50 Marked) 2 Ppril 9th there was no business to be taken in the public
3 Q. Mr. Coleman, you've been handed an exhibit labeled 3 meeting and so the public meeting, I believe, was canceled
4 Exhibit 50. Are you familiar with this document? 4 and only the Executive Session wag held.
5 A. No, I have not seen this document before. 5 Q. Okay. So there wag a determination made that there were
6 Q. Okay. At the top of it it says March 27, 2013 CES. 6 no ltems to be discussed in the public meeting for that --
7 What is that in reference to? 7 public portion of the meeting that date?
8 A, I would assume that that would be the date that it was 8 A. Correct. If we, as staff, don't have any action items
9 created and CES would be Curtis Shuck. 9 80 -~ that the Comission needs to deliberate and vote on,
10 Q. Okay. 10 many times we will cancel those meetings.
11 A, Who would probably be the author of it. 11 Q. What was the purpoge of this Executive Sessimn?
12 Q. Besides the Exclusivity Agreement were any other issues |12 A, So inmy -- again, I was not present at the meeting but
13 or topics related to the Crude-By-Rail facility discussed 13 I did have lots of dialogue around this particular meeting
14  during the Executive Session held on March 26, 20132 14 because it has been of interest after hearing the first --
15 A. Soas I mentioned hefore, the March 26 Executive Session |15 the depositions of the Commisgioners. There vas a need to
16 we discussed the -- those overall terms, so still the lease 16 have discussion with the Board of Commissioners or to inform
17 rates, the wharfage rates, dockage rates, and rail 17 the Board of Commigsioners around geveral of the elements of
18 maintenance, and rail fees because those were still in 18  the proposed lease, Those elements included sowe of the rate
19 negotiation at that point, and then the timing related to the | 19 structures, it included some of the amount of acreages that
20 Exclusivity Agreement, the -- how long the Exclugivity 20 they were using, it included the facilities that they were
21 Agreement would be in place, 21  using, the docks, and the rail infrastructure that was needed
22 Q. Inything else? 22 to accomwodate this all -- because all of those issues would
23 A, Not related to Tesoro-Savage Joint Venture. 23 go back into determining the overall price for the facility.
24 Q. Okay. And what did you do to prepare to testify today 24 Q. Could that exchange of information have been provided in
25 as to the content of this March 26, 2013 Executive Session? 25  one-on-one meetings?
Page 99 Page 101
1 A. I again went through these documents that are in front 1 A, Sowe typically will have one-on-one meetings with the
2 of me which included -- are all included in the discovery 2 Comissioners to include some of those but it also is
3 request and the meeting minute notes from the March 26 3 sometimes advantageous when there's a lot of information to
4 Commission meeting, the noteg from legal counsel, and spoke 4 present it at one time.
5 with individuals that were in attendance at that meeting, 5 (4-9-13 BOC Regular Meeting/Fxecutive Session Minutes,
6 Q. Did you speak with any individuals specifically 6 Exhibit 51 Marked)
7 regarding this Executive Session besides you mentioned Disa 7 Q. Were there any other purposes of that meeting other than
8  Lowe? 8 to present the information on the specific topics you just
9 A, Yeah, I spcke with all the pecple on the list of 9 identified? ’
10 attendees or the normal attendees in general about all the 10 A. My understanding again from the investigation I'd done
11 meetings. I didn't see amything specific about this one that |11 is the only topic for that meeting was the TSIV lease.
12 I had a conversation other than with Lisa on those particular |12 Q. I understand. Was there any other purpose besides to
13 notes, 13 present the Commiggioners with information on the various
14 Q. Okay., The Board of Commissioners held an Executive 14 gpecific igsues you just mentioned?
15 Session on April 9th, 2013, correct? 15 A, No. The intent was to share with the Comissioners all
16 A, Correct. 16 of those different components. I guess there would be other
17 Q. And you were in Korea? 17 pieces that would go into that as relative to the safety or
18 A, Correct. 18 the operation facility and considerations that again would
19 Q. Not present at that Executive Session? 19 have an effect on risk that may impact how we set those
20 A, Correct, 20 prices. At this point we were still having some issues with
21 Q. Was that a special Executive Session or was that held 21 our negotiation with TSIV on the value that we were setting
22 during the normal course of the -- in the normal meeting 22 as a minimum value, and this was trying to get an
23 schedule? 23 understanding of wore that -- the impacts to the overall
24 A, ‘That was -- April 9th was a Tuesday so that was the 24 facilities, impacts in way of what properties were being
25 regular second Tuesday meeting, it just had an Executive 25  uged, what rail facilities were being used, what docks were

YAMAGUCHI OBIEN MANGIO

800.831.60973 206.6822.64875
production@yomreparting.con
www,yorreporting.com

g &ppx. 33

\0

court reporting, viteo and videoconforencing




30(B)(6) PORT OF VANCOUVER USA; February 27, 2015 102..105
Page 102 Page 104

1 being used, and how the pipelines would be set up so that we 1 meeting, they would recess into Executive Session and quote

2 could understand what vwe needed to charge for the varicus 2 the statute that -- from OPMA for the exemption and theh

3 properties. 3 would recess into Executive Session and then have the

4 Q. Okay. You've been handed an exhibit labeled Exhibit 51, | 4 information presented to them.

5 Are you familiar with this document? 5 Q. Ckay. And do you know what the flrst item discussed at

6 A. Yes, I did review this document. 6 this Executive Session was?

7 Q. Okay. What is this document? 7 A, No, nobody recalls.

8 A. So this document is the meeting minutes for the regular 8 Q. In front of you iz a binder with exhibits. Would you

9 meeting or Executive Session of April oth. 9  lock abt Exhibit 132
10 Q. Okay. Does this accurately represent all of those in 10 A, (Complied).

11 attendance at this Executive Session? 11 Q. Are you familiar with this document?

12 A, No. Frommwy investigation there were also members from |12 A, Yes, I am familiar with it,

13 TSIV and members from BNSF in attendance at the meeting in 13 Q. Did you review this document to prepare for today's

14  addition to those listed here. 14  deposition?

15 Q. Anybody else? 15 A, Yes, I did. )

16 A, Iet me check my notes real quick, or the information 16 Q. Did you discuss this document with anybody to prepare

17 here, 17  for today's deposition?

18 " No, that is all that were in attendance. 18 A, Yes, this was part of my discussion with Curtis Shuck,

19 Q. Okay. Can you describe to me how this meeting began, 19 Q. Anybody else?

20  this Executive Session began? 20 2, Mo

21 A, Could you explain to me what you mean by how it began? 21 Q. When did that discussion with Curtis Shuck occur?

22 Q. Vhat was the first thing that happened at the meeting 22 A, Probably a month ago.

23 once the meeting was called to order? v 23 Q. Drewing your attention to the E-mail starting a third of

24 A. 8o again I wasn't in attendance but, from the 24 the way or so down on the firat page of Exhibit 13 there's an

25  investigation I've done, unfortunately most people don't have |25 E-mall frem Curtis Shuck to you with others copled dated
Page 103 Page 105

1 agood recollection of this meeting. And that was consistent | 1  April 1lth, 2013, Did you receive this E-mail?

2 with all of the staff and legal counsel and Conmisgioners 2 A, Yes.

3 that I questioned in this, 3 Q. Does this E-mail accurately describe thoge in attendance

4 It appears from the notes that were available from both 4 on behalf of the Tesoro folke?

5 legal counsel and I believe it was Commissioner Wolfe that 5 A, I believe I checked thig and it appears to match with

6 there were topics discussed avound the temminal aspects of 6 the notes that are -~ that we have in the file.

7 the facility, the vessels, where they would call the number 7 Q. Was that a yes?

8 of railcars, the area, number of barrels that would be stored | 8 A. Yes.

9 onsite and in tanks, the number of crude cars that -- or 9 Q. And does this Exhibit 13 accurately document the people
10 number of cars per train, excuse we. Again, the wderground |10 in attendance on behalf of the status team at the April 9th,
11 pipes that I discussed before and their impacts and then how |11 2013 Executive Session?

12 that would work together with the other facility that was 12 A, Yes, it appears to.

13 proposed for Texminal 5 which was BHP Billiton, how those 13 Q. And does this exhibit accurately repregent those in

14 tracks would be shared so that we had a full understanding of |14 attendance on behalf of BNSF at the April 9th, 2013 Executive
15 what their dedicated service needed to be. 15 Session?

16 Q. Okay. So I was asking you if you recall how the 16 A, Yes.

17  Executive Session began, Is that what you just provided or 17 Q. Ietme back up for a second, and I apologize if I'm

18 was that your description of what occurred emtirely at that 18  repeating myself, but what exactly was Curtis Shuck's role in
19  Executive Session? 19  the Crude-by-Rail project?

20 A, That's my -- investigation shows of the entire Executive |20 A. So Curtis Shuck, as of April 12, 2013, was still in his
21 Session, 21 capacity as Director of Econcmic Development and Facilities
22 Q. Do you know how the Executive Session began? 22 and he was the lead negotiator and project wanager, if you

23 A, SoI'mnot sure if I understand your question. Most 23 will, in the negotiations with Tesoro-Savage.

24 Executive Sessions would begin -~ particularly this one had a |24 Q. 2nd do you know what the purpose of this E-mail frem

25 public meeting so the Commiggioners would cpen the public 25 Curtis Shuck to you was?
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1 A, So eince I wag out of town on April 9th, Curtis was 1 A, Sonot specific to the presentation on May Sth or on
2 providing a recap as he saw it regarding the -- what 2 May 127 Excuge we, April Sth or May 12th?
3 transpired at the weeting. 3 Q. Vhat I'mwondering is what information would be included
4 Q. And does this recap accurately represent what occurred 4 in the May 2012 Six Hats presentation at the April 9th
5 at the 2pril 9, 2013 Executive Session? 5 Executive Session.
6 A, I have to assume that it does, yes. 6 A. Soat the presentation cn Aprilv 9th?
7 Q. Okay, The first bullet point on the second page states 7. Q. Correct,
8 that, “We started with a brief review of the PER jourmey 8 A. The focus of that was on the safety risk issues and on
9 which included the May 2012 Six Hats." Can you describe what | 9 the specific -- how that would affect the utilization of our
10 was included in the brief review of the PBR journey? 10 underutilized facilities and any of the adjacent customers.
11 A. So again from my investigations there was a discussion 11 Q. No other components of the May 2012 Six Hats were
12 around the lease negotiations and of where we were to date at | 12 presented?
13 that point in the negotiations on the lease. It was also in |13 A, Not that anybody recalls.
14 detemining what properties we were using or proposing touse |14 Q. What other information would be in the May 2012 Six
15 for the site and how that was evolving to fit the neells of 15 Hate?
16 this particular potential customer. 16 A. 8o the hats themselves, and I wish I could remember them
17 Q. Okay, anything else? 17 all, are basically you go through and you look at the facts
18 A, Not that I'm aware of. 18 related to the project, you also look at your data gaps, so
19 Q. BAnd it references in May 2012 Six Hats. Can you 19 the information that you need more information about in order
20  describe what that ia? 20 to be able to make an informed decision. You also look at
21 A. So in May of 2012 the -~ myself and the leadership team |21 the emotional side of the project and what are the good and
22 went through a 5ix Hats process in looking at the potential 22 bad reactions that may occur as a result of that both
23 of a crude oil facility, handling facility, at the Port of 23 internally and externally. And then you algo try to identify
24  Vancouver. The Six Hats process was actually brought to us 24 how could you put in place creative measures to overcome any
25 from a leadership coach and was a process intended to help 25 of the negative impacts.
Page 107 Page 109
1 everybody think through and avoid group think and evaluate 1 Q. Okay, anything else?
2 these potential projects so that we were able to fully 2 A, Off the top of my head, that's all I can remember. It's
3 analyze all of the pluges, minuses, mitigations and so forth 3 a fun process.
4. on a particular project. 4 Q. The next item described in this exhibit that we're
5 Q. And in May of 2012 was there a Six Hats process specific | 5 looking at is Customer Contacts, What does that include?
6 to the Crude-By-Rail proposal? 6 A. Which document are you referring to now?
7 A. Yes, there was. 7 Q. Exhibit 13 in the binder.
8 Q. Mnd you particlpated in that? 8 A. Vhich bullet?
9 A, Yes, Idid. 9 Q. 8till the first bullet on the second page.
10 Q. Do you know who presented some sort of explanation of 10 A, Oh, ckay. Yes. So what that would be referring to
11  the May 2012 Six Hats at the April 9, 2013 Executive Session? | 11 would be the introduction of the people who were in the room
12 A. I don't other than I would have to assume that it was 12 vhich was that list that we went through previously.
13 Curtis because Curtis was the presenter based on the 13 Q. Okay. The next item is a new look at the Terminal §
14 investigation I've done for the -- on behalf of the Port of 14 Ioop. What does that discussion entail?
15  Vancouver, 15 A, Soour -- as we were contemplating a Crude-By-Rail
16 Q. Ind can you describe what information would be included |16 facility we had certain assunptions in how the loop system at
17  in a 8ix Hats process? 17  Terminal 5 would be utilized. The volumes that Vancouver
18 A. Somost of the concerns that we had when we went through | 18 Energy or TSIV were proposing would require some modification
19  the Six Hats, and we don't tend to focus too much on the 19 of that loop, and that loop would also have some potential
20  pluses, it's more on what ave the concerns and how do we -~ 20 impacts on the other customer in that area at that time which
21 is that something that can be managed, would have been around |21 was BHP Billiton which would have some financial impacts on
22 the safety aspects of Crude-By-Rail and around the 22 the lease with BHP Billiton,
23 utilization of that in maximizing the use of our facilities, 23 Q. Okay. The next item is the Statement of Interest
24 Q. What other information would be in the May 2012 Six Hats |24 Process. What did that discussion include?
25 presentation? 25 A, So the conversation about -~ that I had was that there
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1 was a brief overview of -- the reason that we were following 1 A, The presentations for the Port were done by Curtis

2 through with TSIV was based on the volumes that they were 2 Shuck.

3 presenting and the marketplace which was the fact that they 3 Q. Okay. The next bullet states that “The Tesoro-Savage

4 were feeding their own refineries and so this was volumes 4 team did a very good job of delivering their presentation

5 that would not be sold on the open market. And this has a 5 (attached) and engaging with the Comissicners with a genuine

6 direct inpact on price because if there -- if there's a lot 6 and open approach.” Do you know who presented on behalf of

7 of price or a lot of volume undulations because it's sold on 7  Tesoro-Savage?

8  the open market, that would be something that we would need 8 A. I believe it was Curt Dowd that presented on behalf --

9 to charge more for in order to make up for those peaks and 9 let me check the notes, make sure that that is accurate.

10 valleys. But because they were serving their own volumes on | 10 That says as I recall, it was Curt Dowd who presented on

11 the West Coast -~ and part of this discussion was to -- for 11 behalf of Tesoro.

12 Tesoro to share how that was working into their own PAD 5 12 Q. Okay. The next bullet states that "The Camissioners

13 refineries, then there was more stability in the market 13 had a mmber of questions following the presentations -- I'm

14 because they were serving their own refining market. And so |14 sorry, following the presentation and the Tesoro-Savage team

15  that wag what that discussion was with regards to. 15 alone with BNSF were able to provide most of the

16 Q. 2nd 80 by Statement of Interest process it sounds like 16 information." Do you have any information as to the

17 it involved a discussion of why the decision was made to 17  questions asked by the Commissioners?

18 narrow in on Tesoro-Savage? 18 A, So let me go back. So Phil Anderson was the one who

19 A,  Yes. 19 presented for Tesoro and Curt Dowd was the one that presented

20 Q. Okay. The next item is the Last Workshop with the Board | 20 for Savage.

21 of Camissioners on February 22nd, What did that discussion |21 Q. Thank you.

22 entail? 22 A, So, I'msorry, your question again?

23 A, Back towy notes. Too many dates. That is a very good |23 Q. Was jumping to the next bullet --

24 question because I know of no conversation on February 22nd 24 A, Ckay.

25  with the Board of Comissioners. 25 @, -- where Mr. Shuck reports to you that the Conmissioners
Page 111 Page 113

1 Q. Could it have been a mistake and could it have been a 1 had a mmber of questions. Do you have any information as to

2 reference to the February 21st Executive Session we were 2 what questions the Commissioners had?

3 discussing earlier? 3 A, Yes. 8o the questions that -- again, from wmy

4 A, It could have been, 4 investigation, ag I understand it wag around how they would

5 Q. Do you know what was discussed at the April 9th, 2013 5 be serving the PAD 5 refineries, again relating back to

6 Executive Session in relationship to that Board of 6 that -- the stability of the market which would again reflect

7 Commissioners workshop as it's called here? 7  the price that we were willing to charge, the minimum price

8 A, I donot. 8 we were willing to offer to TSIV.

9 Q. Ckay. Did you inquire with Mr. Shuck as to what he was 9 Q. Do you know who asked questions on those topics?

10 referring to? 10 A. I believe all three Commissioners, I think there were

11 A, I did not with respect to that. 11 also questions from, again, the investigation, that were

12 Q. Okay. The next bullet'; states that "We presented the 12 around the safety aspects and the -~ trying to remember if

13 attached slides on the makeup of the project team, project 13 there was anything else. It was safety, the use of how this

14 timeline, and project anncuncement control points." First, 14 is going to lay out in the marketplace.

15  do you kmow who presented the attached slides? 15 Q. The next bullet on this exhibit, Exhibit 13, Mr, Shuck

16 A. So again from my investigation it appears that during 16  reports back to you that, "We wrapped up by reminding the

17  that meeting there were three presentations, g0 one was done | 17 Board of Comnlsgioners, BOC, that this project was a heavy

18 by Tesoro, cne was done by Savage, and one was done by the 18  1ift and we would have a lot of work to do to talk about the

19 Port of Vancouver, 19 project with our stakeholders," Can you elsborate on this

20 Q. I understand, This is from Curtis Shuck so I assume 20 discugsion?

21 this would be in reference to the one on behalf of the Port, |21 A. So the heavy lift and issue with stakeholders at that

22 correct? 22 point was around the potential impacts to BHP Billiton who

23 A Yes, 23 was also using a loop track and also within the Terminal 5

24 Q. Do you know who presented the slide presentation on 24 gite. The -- doviocusly there was potential for concerns from

25 hehalf of the Port? 25 other tenants, too, on the number of unit trains coming
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1 through the facility and whether or not that would create any | 1 discussion around allowing the project to breathe, it's your

2 adverse impact to their operations. And so we would have to 2 understanding that that discussion involved the desire for
3 work through that. That is all I kmow with regards to the 3 public input or to allow public input ag goon as possible?
4 heavy lift. 4 A, That's correct.
5 I know we had conversations, we, as staff, and the Board | 5 @. Okay.
6 of Comissioners individually, with nyself, about the 6 A. And remember at that point what was being projected, you
7 potential issue at that point was owr concemn was around 7 can see it in sore of the E-mails that you got through the
8 fogsil fuels and whether or not this would be a concern as 8 discovery request, was that the team that was working on the
9 coal had been or whether it was different. 9 negotlations, so the internal Port staff, had beliefs that
10 Q. ‘And a discussion on those toplcs occurred at this 10  they would get to a final lease sooner than July 23rd and so
11  Executive Session? 11 we wanted to make sure we had plenty of time to have
12 A. Mot at the Executive Session, so those would have been 12 discussions and to be able to modify any of the lease terms
13 the one-on-one conversations, 13 if we needed to in order to be able to make for a better
14 Q. The bullet goes on that, "We talked about the upcoming 14 project overall. And eo we really felt that need to get that
15  Tesoro-Savage project amnouncement as a way to take the cap 15  information out there quicker.
16 off the project and allow it to breathe for a period of time, | 16 MR. KNUTSEN: Okay.
17 a chance to receive public input before any decisions needed | 17 MR. MARKOWTIZ: I'm going to need a short break when you
18 to be made by the BOC, and a chance for them to ask more 18  get to a breaking point. Go ahead and --
19 questions and acquire more due diligence, if necessary.," Can | 19 MR. KNUTSEN: Okay. Let's do the last bullet here on
20  you describe that discussion? 20 the exhibit.
21 A, Yes. Soat the April 9th meeting and in wmy one-on-one 21 THE WITNESS: Sure.
22 meetings with the Comisgioners and I Jmow this was a follow | 22 MR. KNUTSEN: Exhibit 13 in frent of you.
23 on to that, They were extremely concerned about having the 23 Q. The last bullet states that "The Tesoro-Savage team
24 opportunity to discuss this project with the public and to be |24 invited the BOC, Board of Cormissioners, to visit thelr
25  able to get public input, The Comnission and I believe very |25 BAnacortes facility." Can you describe those invitations or
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1 strongly in that getting multiple input from multiple 1 any discussion regarding those invitations that occurred at
2 stakeholders is extremely important in developing a project, 2 this April 13, 2009 meeting?
3 that it has the greatest werits. And so the sooner we could 3 A, Yeah, wy understanding is that once the meeting was over
4 do that, the better. And we were already growing a little 4 there was the -- as they were concluding or walking cut,
5 bit frustrated in that we had not been able to amounce to 5 there was the offer for the Board of Commisgioners to core
6 the public this project bagically because of negotiations had | 6 and see the relatively newly finished crude oil transfer
7 taken -- up to that point had taken wuch longer and we did 7. facility that's linked to the Anacortes refining facility.
8 not have the Exclusivity Agreement in place yet. And without { 8 And so that offer was extended and all three of the
9 that Exclusivity Agreement we had a high potential of the -- 9 Commissioners did take up TSIV on that opportunity to see
10 a competitor coming in and txying to work out a better deal 10 that facility firsthand so that they had a better idea of
11 with TSOV. 11 what that facility would look like.
12 As T had mentioned, we had had a lot of -~ we had had 12 Q. Ckay, 2nd then this same bullet algo states that Lisa
13 difficulty in reaching agreement with TSIV on what the 13 TIowe, who I understand is the attorney for the Board of
14 minimum price would be for the different elements and so 14 Commissioners, provided the Board of Cormissioners with the
15 getting that exclusivity in place was important for us in 15 pavameters of how a special Executive Session would work for
16 order to not have other competitors come in, Because at that |16 the Anacortes tour." Can you describe that discussion?
17 time the Port of Portland, Port of Longview, and Port of 17 A, Yesh, so there was concerns on how they could have a
18  Grays Barbor who had a nuber of other projects all were 18  tour of the facility and that -- they chose to, each of the
19 fairly likely contenders for this business. And so we really |19 Cowdssioners on their own will, to take that tour at
.| 20 wanted to make sure that we could start that public process 20 different times., Commissioner Wolfe took it while he was up
21 as soon as possible. 21 with a hunting buddy in the Sound, Commissioner Baker went
22 So part of that conversation was occurring at that 22 through the tour with me while her and I were at La Comer at
23 meeting that we were going to be able to do that as of 23 a Pacific Northwest Waterways Association meeting, and
24 Rpril 19th which was ten days later. 24 Comissioner Oliver took the tour of the facility on his own.
25 Q. Okay. So when Mr, Shuck is reporting to you there was a |25 Q. Okay. And so this description of Lisa Lowe's
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1 explanation occurred at the end of the Executive Session on 1 again this was going to refineries to establish that market
2 April 9, 2013? 2 and that vulnerability in the market which is what I call the
3 A. They -- so there was a concexn brought up about if they 3 top one of page 1, it's on the top of page 2. Page 3 was a
4 took a tour how would they do that and do it in adnerence 4 brief overview of where the facilities would be located and
5 with Open Public Meetings Act. 5 what impacts that would have.
6 Q. I understand. And it's your understanding that that 6 Q. Was that presented?
7 concern and that discussion occurred at the end of the 7 A, Yes.
8 2pril 9, 2013 Executive Segsion? 8 Q. Okay.
9 A. My understanding is it tock place after it adjourned. 9 A, It's my understanding. I do not believe that the next
10 Q. And it occurred with all three of the Board of 10 life of the facility concept was.
11 Comisgioners? 11 Q. When you say it wasn't, was it still in the slide show
12 A, It was a conversation between Curtis Shuck and Lisa Lowe |12 ae Mr. Shuck was going through it?
13 as they overheard the invitations coming from the TSIV 13 A, It was still -- yes, from my understanding they didn't
14 memberg. 14 gpend much time on it.
15 Q. So when Curtis Shuck reported to you that Lisa Lowe 15 Q. Did they spend some time on it but not much time?
16 provided the Board of Camnissioners with the parameters, it's | 16 A, I don't believe they spent any time on it from what T
17 your understanding that's not the way it happened? 17 can see in the notes and from my conversations.
18 A, Ina conversation I had with Curtis and Liea it was a 18 Q. From your inquiry with Mr. Shuck?
19  discussion between the two of them after the meeting. 19 A, Right.
20 MR. KNUTSEN: Okay. Take a break. 20 Q. Andyou didn't discuss this presentation with anybody
21 MR, MARKOWTIZ: Thank you. 21 other than Mr, Shuck?
22 {BREAK) 22 A, Correct,
23 Q. (By Mr. Knutgen) In the exhibit binder in front of you |23 Q. 2nd so for the ones that weren't explicitly discussed,
24  there's an exhibit labeled Exhibit 16? 24 they would Just skip over them?
25 A, Yes. 25 A, So let me clarify. So again, most of the people that I
Page 119 Page 121
1 Q. Ave you familiar with this document? 1 interviewed or questioned about the -- in my investigation
2 A, Yes, I am, 2 around this don't recall the slideshow being presented at
3 Q. BAndwhat is this document? 3 all. Curtis Shuck seems to be the only one that has any
4 A, Sothis is a PowerPoint presentation that was used by 4 memory of whether or not -~ or what slides were shown. When
5 Curtis Shuck to -- in his presentation to the Comudssion. 5 T asked him which slides did he go through in detail, that
6 This wag on the April 9th Executive Session. The document 6 was the one on page 2, page 3, the facility Petroleum By Rail
7 was pregented in written form to the Comissioners and I 7 equals maximization of the Field Access, that one, and the
8 believe portions of it were given at -- verbal, orally. 8 proposal highlights which essentially is the same information
9 Q. Okay. Did you discusg this exhibit with Mr, Shuck in 9 that was on the previous slide.
10 preparing for today's deposition? 10 Q. The maximizing investment performance?
11 A, Yes. 11 A, No. 9o the facility concept and the proposal highlights
12 Q. Did you digcuss this document with anybody else to 12 are essentially the same slide except that the proposal
13 prepare for today's deposition? 13 highlights is a closer up or a zoomed in version so that's
14 A, Not this one, no, 14 why he said that they spent wore time on that because that
15 Q. Okay. 2nd you said this was handed out to the 15 showed the location of the leaseholds and the pipelines and
16 Commigeioners, Was that at the Executive Session? 16  the dock facilities and the rail infrastructure and the
17 A, I don't recall if it was handed out ahead of the 17  storage bins.
18  Executive Sesslon or after. 18 And I don't -- trying to remember. And the other slides
19 Q. You didn't ask anybody? 19 T don't believe he said they spent any time on.
20 A, T did not. 20 Q. Do you know if Mr. Shuck still went through the slides
21 Q. You gaid that there were some slides that were discusged |21 without discussing them?
22 orally during the Executive Session and others that were mot. |22 A. I know that he gave it to them in written -- in hard
23 Can you identify which ones were discusged orally? 23 copy format. I don't know if he went through them in detail,
24 A, 5o yes, frommy investigation it appears that the -- 24 any detail at all.
25 generally the fact that they were supplying the PAD 5, so 25 Q. So the first ome that you said wae discussed in detail
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wag the second page which would be bate's stamp number 63047

A, That is correct.
Q. What were the digcuseions avound this slide?
A, 5o this slide was around the location of the PAD 5, so
the refineries that TSIV would be serving from this facility,
and again, the relevance of that was back to the variability
in the market, which again would go back to how we set the
prices. If there were large swings we may need a higher
price on the throughput volume but if they were -- if there
was low variability then we could handle a lower price.

I think it's important that we remember at this point we
viere still dealing with a published tariff rate of about 8
cents per barrel, and at this point we were still negotiating
at around 15 to -- cents per barrel up to I believe it was
120,000 barrels per day, and then 25 cents above that to
240,000, and over 240,000 at 35 cents. So we were
significantly above the tariff rate which was what the
competition was using.
Q. Okay., The next glide that you said there was more
substantial solution was the fee rate slides, bate's stemp
nurber 6305?
A. That is correct.
Q. Can you describe thoge discussions?
A. 5o this was just a pictorial overlock of the site and so
he was explaining how this would take into use Berths 13 and
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prepare for today's deposition?

A.  Yes. I reviewed this -- or discussed this with the
entire list of attendees from the Port and our legal counsel.
Q. Okay. Did Tesoro and Savage go through this entire
slideshow at the Executive Session on Aprdl 9, 2013?
A. So from the investigation I've done no one recalls them
going through the entire slideshow. Most people don't
remember much of the slideshow at all. It does appear from
wy investigation of the notes that portions of this were gone
through,
Q. Do you have any reason to think that the entire document
wasn't gone through at the Executive Session?

MR. MARKOWITZ: Other than what he just testified to?

MR, KNUTSEN: Can you answer the question?

MR. MARKOWTIZ: T would object, been asked and answered.
A. I have reason to believe that the entire PowerPoint was
not gone through just because of the notes that are
available, it appears that cnly highlights or certain
seguents of this were gone through consistent with what I was
talking about before related to the facilities, the PAD 5 and
the throughput volumes.
Q. {(By Mr, Knutsen) Is the sole basis for your belief that
the entire document wasn't gone through the fact that the
notes don't document each slide?

MR. MARKOWIIZ: Objection, asked and answered. He
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14 vhich was an existing facility and what types of

requirements would be placed on the Port or the investments
by TSIV on that one, where the unloading facilities would be
and how much acreage they would take up and the location of
the tanks. Thig, according to the discussion I had with him,
was gone over quite quickly, and again, the major time was
spent -- not major time but most of the time was spent on his
presentation on 6307 which was more detail of this.

Q. Ckay, Turning to bate's stawp number 6307, can you
describe the discussion around this slide?

A. S0 it was really that same discussion that I just gave
you. This is where he spent most the time giving that
discussion. So I didn't really separate those well but that
same discussion occurred between those two slides.

Q. Okay. In that binder there's an Exhibit 15, Are you
femiliar with this document?

A, Yes, I reviewed this document in preparation,

Q. Vhat is this document?

A. This is the PowerPoints again that were given to the
Comnissioners in written form in preparation for the

Bpril 9th meeting -- or at the April 9th meeting, and again,
portions of this, from what I can tell from the
investigations, were presented to the Commissioners by
members of Tesoro and mewbers of Savage.

Q. And did you discuss this slideshow with anybody to
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interviewed pecple,

A, 8o the investigation I did included not only the notes
and going through the presentation but also the interviews
that I had with the individuals that were in attendance. So
it was a conbination of both.
Q. {By Mr. Knutsen) Yesh, I understand that, I appreciate
your counsel's coaching you here how to answer the questiona
but the -~

MR. MARKOWIIZ; He's already answered that. It's not
coaching, He's answered it before.

MR, KNUTSEN: Please den't interrupt,
Q. You previously testified that nobody recalled very well
vhich slides were and were not gome through, now you're
testifying that it's your belief that not all the slides were
gone through, My question is is that based on just the notes
or did people recall that only portioms -- that certain
portions of this were not gone through?

MR. MARKOWTIZ: I'm going to object to the question,
You have misstated his testimony yet again as you have
misstated other witness's testimony. That was not an
accurate statement of what he said,

MR. KNUTSEN: Can you answer that question?
A, So the interviews showed that people did not recall the
presentations, not much about the presentations. Again, the
recollection was mostly from Curtis and his own presentation.
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1 The notes seem to show that there were only certain parts of 1 to be fairly congistent with that.
2 the information that were presented. 2 Q. Okay. It gtates that, "Discussions around rail capacity
3 Q. {By Mr. Knutsen) Did anybody you interview represent to | 3 and BL1l and BNSF responded brilliantly." Can you describe
4 you that they believed the entire document was not gone 4 vhat that refers to?
5 through at the Executive Session? 5 A. Soone of the concerns that we had in the negotiations,
6 A. Yes, there vere many people that I discussed on that 6 and we being the Port staff with TSIV, was the nurber of unit
7 attendance list that said that they don't believe that the 7 trains that would pass through our existing facilities and
8 entire PowerPoint presentation wag gone through orally. 8 BNSF provides the switching within our facilities. And so
9 Q. 2And who were those people? 9 one conponent that is important is to make sure that it will
10 A. So pretty much everybody on that list, I cango through | 10 mnot have adverse impacts to our other customers in our
11 with you if you would like. Jerry Oliver, Brian Wolfe, Nancy | 11 ability for those customers to have an efficient service.
12 Baker, Alicia Lowe, Dave Hepler, Curtis Shuck, Patty Boyden, 12 Q. Okay. Those issues were discussed at the Executive
13 Julianna Marler, Jeff Estuesta, Michelle Allan, Theresa 13 Session?
14 Wagner, Katy Brooks, Monty Edberg, Craig Westrand, Mike 14 A, It appears so, yes.
15  Schiller, Todd Krout, Mary Mattix. I asked all of them and 15 Q. The next sentence states, "Focused on job creation, both
16 none of them recalled the presentation being gone through in | 16 ongoing and during construction, Also BNSF will need to hire
17 its entirety. 17 more yard staff." Can you describe those discussions at the
18 Q. It's a little different not remembering the presentation |18 April 9, 2013 Executive Session?
13  being gone through in its entirety and explicitly remembering | 19 A, There was a concern around how to maintain again the
20  that certain portions were gone through and others not. Do 20  gperations during construction and whether or not that could
21 you understand that distinction? 21 be efficiently done, And that BNSF would need to have more
22 A, Yes. When I asked them the question their response to 22 people in the Vancouver yard in order to wove that number of
23 we wag that they believe that if it was gone through in its 23 traing in and out of the facility without adversely impacting
24 entivety they would recall that, and they do not recall it 24 our other customers, As to the focus on job creation, I can
25 being gone through in its entirety. 25 only assume that that was related to the yard folks that
Page 127 Page 129
1 Q. Did you talk with the representatives of Tesoro-Savage 1 would be added to the BNSF.
2 that gave the presentation? 2 Q. Did you agk the author of the E-mail what he meant by
3 A, I didnot, 3 job creation?
4 Q. Okay. Which of these slides is it your understending 4 A, I did not ask specifically about jeb creation.
5 were gone through at the Executive Sessiem? 5 Q. 'The next paragraph begins, "Then all three Commissioners
6 A. I don't have a good understanding of which ones were 6 walked away excited about moving forward and ready to handle
7 gone through., I can go through and guess by notes but that 7 the Teaoro-Savage announcements." How did the author of this
8 would be the best I could do. 8 E-mail get that impression?
.9 Q. Okay. In the binder in front of you is an exhibit 9 A, 5o the author of this E-mail, Jeff Estuesta, tends to be
10 labeled Exhibit 19. Are you familiar with this document? 10 fairly excited himgelf, From the conversations with the
11 A, Yes. 11 Comissioners the excitement was more about the ability to
12 Q. And what is this document? 12 finally involve the public in the process and to start the
13 A, So this ig an E-mail dated April Sth from Jeff Estuesta |13 public workshops and be able to get information to the
14 tomyself and it is Jeff Estuesta's account of, at least 14 Comissioners which was done between May and July on the
15 partially, of the discussion of the April 9th meeting. 15 BNSF's role, the MSFA, Marine Fire and Safety
16 Q. Okay. Did you review this document to prepare for 16 Administration's role, EFSEC's role to hear -- or have the
17 today's deposition? 17  presentation be made to the public from TSIV on the proposed
18 A, Yes, I did. 18 facility and that public -~ the public portion that we talked
19 Q. Ind did you discuss this document with the author of the | 19 about earlier that they were talking about finally getting
20 E-mail? 20 the time for that to be in the public to start receiving
21 A, I did discuss it with him quite some time ago, yes. 21 input,
22 Q. Does this E-mall accurately represent the April 9, 2013 22 Q. And so the Commissioners expressed explicitly or
23 Executive Sesgion? 23 implicitly their excitement to move forward with the public
24 A, Yes. From the best of my infommation that I have gotten |24 processes during this project during the 2pril 9, 2013
25 back from the interviews and locking at the notes, this seems |25 gession?
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1 A. 8o from the conversations I've had it appears that they 1 there's a redaction barrels each, one vessel each, and then
2 were just pleased that they were able to have that 2 below that is approximately redaction trains per tamk. Can
3 information out in the public go we could start that public 3 you describe what these notes refer to?
4 process, When I asked the question about excited, all of 4 A. 8o these notes would refer to again, as I wentioned, the
5 them, and you can see that in their deposition notes as well, 5 mumber of tanks, so again defining what area they needed
6 sald that they would not describe it as excited. I think one | 6 within Parcel 13, they would also refer to the number of
7 gaid that -- Comnissioner Oliver said that -~ in his 7 vessels and the nurber of trains that were needed to supply
8 deposition that he was a propenent because of the market 8 those tanks.
9 interest. I think Comissioner Wolfe mentioned that he was 9 Q. 2ndwas that discussed at the April 9, 2013 Executive
10 concerned; while he saw value in the revenue he was concerned | 10  Seasion?
11  in the opexations side of it. And I can't recall what 11 A, That is consistent with what I discovered in my
12 Comnissioner Baker had said. But none of them described it 12 investigation, yes.
13 as excited. 13 Q. 2And the next page bate's stamped 6230 at the top says
14 Q. And then the final statement on this E-mail states that | 14 Baker and then there's three lines below Baker. We'll take
15 Nenoy was in an extra good mood with a lot of Oh's? 15 the first ome, says jobs 50 over 80 or 50 slash 80. Can you
16 A. Witha lot of Oh's. 16 describe what that refers to?
17 Q. What do you think the author of this E-mail meant by 17 A, So they were anticipating 50 to 80 jobs, pewmanent jobs,
18 that? 18 being created on the gite by the operations of the crude oil
19 A. So Comissioner Baker ig very -- she is very much the 19 facility.
20 relaticnal voice on the Port Commission, and I think for her |20 Q. Was that discussed at this April 9, 2013 Executive
21 to be introduced to the folks at Tegoro-Savage was probably 21 Session?
22 a -~ it was a relief for her to finally see who we were 22 A, Yes, it appears so.
23 talking about, so to make that connection between the face 23 Q. Can you read what comes after 50 dash 80?
24 and the negotiation. 24 A, I believe it says the number of trains would be one to
25 Q. 2And how do you think she commmnicated that relief in the |25 four daily.
Page 131 Page 133
1  Executive Session? 1 Q. I'mstill up in the line above that.
2 A, She's usually smilier. 2 A, Oh, I'msorry. Oh, I believe this is referring to the
3 (4-9-13 Executive Session Meeting Notes by Commissioner 3 type of jobs. I don't know exactly what it says but it's
4 Wolfe, Exhibit 52 Marked) 4 something substantially above entry level, $30 per hour, full
5 Q. Mr, Coleman, you've been handed an exhibit labeled 52. 5  Dbenefits,
6 Have you seen this document before? 6 MR, MARKOWTIZ: 401K?
7 A, Yes, 7 THE WITNESS: Yeah, might be that they're getting 401K,
8 Q. What is this document? 8 Q. (By Mr, Knutgen) Were these issues discussed at the
9 A. So this document is -- appears to be notes from 9  April 9, 2013 Executive Session?
10 Comissioner Wolfe related to the April 9th meeting, 10 A, It appears 0, yes.
11 Executive Session meeting. 11 Q. You decipher handwriting better than I do.
12 Q. Did you digouss these notes with Conmissioner Wolfe 12 A, I've had some experience with these.
13 prior to today's deposition? 13 Q. Below that is what you were mentioning earlier, this is
14 A, Yes. 14 still under the heading Baker, trains hyphen one to four
15 Q. ‘'Towards the top of the document on page 1 it states 15 dally, Canyou describe what that's in reference to?
16  "shuck overview of how process has played out thus far, SIR, 16 A. Yeah, 50 the number of trains that would be moving
17  kickoff, working groups, et cetera," Does that correspond to | 17 through the facility would range from one to four a day. And
18 the way this meeting began as described in the E-mail fram 18 again, that would reflect back on the capacity within our
19 Curtls shuck to you? 19  system to handle that.
20 A, Yes. 20 Q. Okay. BAnd below that is I believe area or acres and
21 Q. ‘Towards the bottom of page 1 it states that, "Anacortes |21 it's 30 plus, Can you describe what that's referring to?
22 gold to TLIP for 180 million in November 2012,% Was that 22 A, Yes. So that was referring to the number of acres that
23 digoussed at the April 9, 2013 Executive Session? 23 would be needed to be leased for the tanks on Parcel 1A,
24 A, I would assume so based on these notes, 24 again coming back to the number of acres that would be taken
25 Q. And then below that it says five tanks at and then 25 up and whether it would use the entire site or whether there
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1 would be other revemie generating activities there. 1 move the crude oil, and the vessels are what they're
2 Q. 2nd these three topics are all under the heading Baker, 2 referring to in the Jones Act, they're American vessels.
3 Is that becaugse these were izsues raised by Commissioner 3 Q. And Mr. Anderson, he's with Savage?
4 Baker in the April 9, 2013 Executive Session? 4 A, Yes -~ no, he's with Tesoro.
5 A. Yes, it appears they were brought up by Comissioner 5 Q. Okay. Below that still under the heading of Wolfe, g
6 Baker. 6 that corrosiveness?
7 Q. Okay. Going down the page again, we're still on 7 A. I believe so.
8 Exhibit 52, bate's stamp 6230, there's a heading Wolfe, Can 8 Q. It says an issue for refineries, where it is, that
9  you read the first line under Wolfe? 9  heated up?
10 A. I believe it says Canada crude, question wark, Phil may |10 A, Yes.
11 be part of maximizing probably throughput. 11 Q. Not an issue for crude?
12 Q. Can you describe what that is in reference to? 12 A, Correct.
13 A, Yes, so there was Comigsioner Wolfe again trying to 13 Q. Can you describe what that refers to?
14 understand variability and also the potential risk, wanted to | 14 A, So corrosiveness would be a concern because then you
15 understand whether or not Canadian crude would be included in | 15 would have a higher likelihood of leaks or potential failures
16 that mix or whether it would only be the Bakken crude that 16 in pipelines or tanks., And the response was that this was --
17  was going to their own refineries, TSIV refineries. 17  that the corrosiveness is an issue with the heavy crudes
18 Q. So this wag an igsue that was raised by Comdssioner 18 which would be the Canadian crudes and not with the Bakken
19  Wolfe during the April 9, 2013 Executive Session? 19 crudes.
20 A, Correct. 20 Q. So this was another issue raised by Commissioner Wolfe
21 Q. And do you know if he received any answers to his 21  at the April 2, 2013 Executive Session?
22 inquiries on this issue? 22 A, Correct.
23 A, Yes. 8o Phil, who I think he's referred to there, Phil 23 Q. Do you know who provided the response?
24 Anderson, responded to him that it would depend -- it would 24 A, Again T would guess that that was Phil Anderson just
25 be part of -- maybe but it was part of the maximizing the 25  because of the -- what the -~ because it's about the crude
Page 135 Page 137
1 throughput. 1 itself.
2 Q. Okay. And below that is -- looks like it says -- is it 2 Q. Okay., Below that is the heading Wolfe, spill response
3 third-party slash open terminal, question mark? 3 plens. Can you describe what that's in reference to?
4 A. Right. 4 A, Soat this point he was making his own notes on what he
5 Q. Vhat is that in reference to? 5 wanted to see later on which would be the gpill response
6 A. 5o again this came back to whether or not they were enly | 6 plans, the safety, and the health and safety plans, and that
7  handling -~ anticipating handling crude for their own 7 was, as you can see in his questioning, was what his concerns
8 facilities, refineries, or if they were going to have it 8 were, and this wag -~ would be how to address that.
9 open. And the key for Comissioner Wolfe in this was he 9 Q. So these three items you just mentioned weren't lssues
10 wanted -~ if -- if they were only handling their product, 10  that he brought up at the Executive Session?
11 they could control the product -- we could help control the 11 A. That's my understanding.
12 product and the railcars that they were woving in. If it was |12 Q. Below that still on bate's stamp number 6230 --
13 Dby third parties in an open terminal, there would be less 13 A, Untum (affirmative response).
14 control over the cars and the destination of the crude. 14 Q. =~ under the heading Oliver?
15 Q. Okay. So these are questions that Commissioner Wolfe 15 A, Un-lum (affirmative response).
16 ralsed at the April 9, 2013 Executive Session? 16 Q. There's goms toplcs, cost of facility, and them it's
17 A, Right, because they had come directly back to the risk 17 redacted?
18  associated with it. 18 A, Yes.
19 Q. 2And then next to that it says maybe not everybody has 19 Q. Can you describe what that's in reference to?
20 Jones Act vessels. Is that a response to Mr. Wolfe's 20 A. So that would be understanding what would be the level
21 inquiry? 21 of comitment from TSIV and their private investment to the
22 A, Yes, appears to be. 22 facility,
23 Q. Do you know who provided that response? 23 Q. Okay. And this was an issue raised by Camissicner
24 A, My quess is this would still be from Phil Anderson 24 Oliver at the April 9 Executive Sesgion?
25 because they're the ones that have the vessels that would 25 A. Right. Again, in setting the rates you need to
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1 understand what -- we need to understand what the customer is | 1 Q. Okay. Do you know who he inquired on this teplc during
2 investing versus what they're expecting us to invest. 2 the Executive Session?
3 Q. 2And then below that it says local contractors and labor; 3 A, Would have to guess it was Phil Anderson again,
4  englneering slagh -- ig that supervision? 4 Q. Okay.
5 A. Yes. 5 A. Because again it's a Tesoro facility.
6 Q. From maybe T-Savage managements, scmething close o 6 Q. Okay, then below that there's a redaction, it's a
7 that? 7 mmber, then says Railcars on order for the fa{cility. Is
8 A. Yeah, Savage management. 8 that your reading?
9 Q. Mnd then below that, I'm gorry, it says up to -~ is that | 9 A. Yes.
10 250 workers at peak? 10 Q. Okay. Can you describe what that's in reference to?
11 A Yes. 11 A. Yes. So the question was whether or not they would have
12 Q. Okay. Can you describe what that's in reference to? 12 new railears specific for this facility and how many of those
13 A, So Commissioner Oliver was asking about who would be 13 would be new railcars, and again the concern was that these
14  responsible for the construction of the private investment 14 weren't going to be cars that were just coming off the system
15 and if it would be local contractors and laborvers and 15  that way not be well maintained and so this was a response
16 engineers or whether they would be using folks from out of 16 that there were a number of railcars on order specific for
17 town. And who would be managing the facility and that was 17  this facility.
18 the Savage -- or the design and construction of the facility |18 Q. Okay. Then below that are you able to read the words in
19  end that was Savage. 19  the left margin?
20 Q. And 80 these were issues that Camissioner Oliver raised |20 A, Yeah, it says Colurbia Max, I don't know who uses that
21  at the April 9 Executiva Session? |21 temm, it's actually Panamax and that refers to the size
22 A. Yes, appears so. 22 vessels that you can handle in the Columbia River. I have
23 Q. COkay, And then below that it says existing partnerships |23 heard this tem in the past, it's not widely used, but it
24  between Tesoro and Savage, question mark, yes. What ig that |24 just basically means that they don't draft more than 43 feet,
25 in reference to? 25 Q. Okay. Was this scmething that was discussed by
Page 139 Page 141
1 A, He was trying to understand whether or not Tesoro and 1 Ccomigsioner Oliver during the Executive Session?
2 Savage had worked together on facilities in the past; in 2 A, It appears so because it appears that it also then goes
3 other vords, did they already have a working partnership that | 3 on to the construction of the vessels so these would be new
4 would suggest that they could be successful in cperating and 4 wvessels that will be entering the warketplace, again dealing
5 managing this facility. 5 with the risk associated with it.
6 Q. At the bottom of the page it says exportation of refined | 6 Q. Then moving on down, Bill Brown? Who's Bill Brown?
7 product, question mark, some diesel goes from Cali to Mexico 7 A. He's with the BNSF Railroad.
8 and South America. Can you describe what that's in reference | 8 Q. Okay. And did Bill Brown present at the Executive
9 to? 9 Session?
10 A. Yeah, he was trying to understand whether or mot any of |10 A. It appears so, yes.
11 the product was being exported and what product was being 11 @, Okay,
12 exported. And the response was it was the diesel from 12 A, Although there was no presentation so not sure what that
13 Califomia to Mexico or South America. 13 was, other than these notes.
14 Q. Do you know who that response came from? 14 Q. Okay. Did he discuss these various issues that are
15 A. I vwould also imagine that was Phil Anderson because of 15  listed below his name on this document, page 62317
16  the Tesoro refineries. 16 A, I would assume so, yes.
17 Q. OCkay. BAnd the next page, bate's stamp number 6231, on 17 MR, KNUTSEN: Okay.
18 the top of the page it says Oliver cantinued and them 18 {Ms, Lowe's 4-9-13 Executive Session Notes,
19  immedfately below that is Detail on SF Facility. What is 19 Exhibit 53 Marked)
20 that in reference to? 20 Q. You've been handed a document labeled Exhibit 53, Are
21 A, So one of their refineries is located in San Francisco 21 you familiar with this document?
22 and Comnissioner Oliver was trying to get an understanding 22 A, Yes,
23 again to understand the variability of the volumes, how much |23 Q. What is this docwment?
24 of the volume was being fed to Tegoro's refineries and one of |24 A, So these appear to be the notes from legal counsel, Lisa
25 those refineries wag a San Francisco refinery, 25  Lowe, on April 9, 2013 for the Executive Session. There are
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1 algo a business card for Kent Avery of the Savage company and { 1 appears to be at least the typewritten notes from that
2 then some information including a timeline and some facts 2 exhibit that we were discussing earlier that were Brian
3 about crude oil that were delivered to the Commissioners in 3 Wolfe's handwritten notes.
4 hard copy at some point prior to the meeting. I don't recall | 4 Q. Okay. So this is simply the exhibit we looked at
5 exactly when. 5 earlier, Exhibit 52, just typed out by Commissioner Wolfe.
6 Q. Okay. 6 Is that your understanding?
7 A. And then also the note from the Six Hats thinking 7 A, I don't know who typed it up but yes, it is the same
8 process that we talked about earlier. 8 notes,
9 Q. Okay. Were these documents that are included with 9 Q. Okay. Okay, what was the status of the proposed
10  Exhibit 53 made available to the Commissioners at the 10 Crude-By-Rail terminal during the April 9, 2013 session?
11 April 9, 2013 Executive Session? 11 This was before the Exclusivity Agreement; is that correct?
12 A. These documents were all provided to the Commissioners 12 A. Yes, the Exclugivity Agreement wag -- I entered into
13 ahead of that April 9th meeting. I don't believe that they 13 under my authority with TSIV on April 19th, At this point we
14 were redistributed to them again at the meeting, 14  were still negotiating as staff with TSJ membership or
15 Q. Okay. The facts about crude oil that she mentioned 15  members., We were still struggling to get to negotiated
16 earliexr, £104? 16 rates, TSIV along the way had figured cut that the rates
17 A, Yes. 17 that were published in the tariffs were much lower than the
18 Q. This dooument looks like it's five pages or o, was this | 18 rates that we were proposing and so we were still negotiating
19  document discussed during Executive Session on April 97 19 our way through those,
20 A, I donot believe so. This document was created to help |20 Q. Okay. It was also before the public announcement; is
21 us understand some of the different crudes and some of the 21 that correct?
22 language about those crudes. This was provided tous at the |22 A. That is correct.
23 request of the leadership team, actually prior to April 7. 23 MR. KNUISEN: Can we take a five-minute bresk? Keep it
24 A, 8o wemost likely gave those to Commissioners in written | 24 really short.
25  format sometime significantly before April oth. 25 MR. MARKOWIIZ: Good idea.
Page 143 Page 145
1 Q. Okay, Bate's stamp mmber 6109, still in Exhibit 53, is 1 {BREAK)
2 the §ix Hat Thinking, Is this the Six Hat Thinking document 2 Q. (By Mr. Knutsen) Mr, Coleman, there was an Executive
3 that -- the result of the 8ix Hat process that you menticned 3 Session on April 23rd, 2013. Is that correct?
4 earlier that occurred in May of 2012? - 4 A, I don't have an April 23rd note so...
5 A. Correct, yes, 5 (4-23-13 Regular Meeting/Fxecutive Segsion Minutes,
6 Q. Was this dooument made available during the Executive 6 Exhibit 55 Marked)
7  Session on 2pril 9, 20137 7 Q. Mr, Coleman, you've been handed an exhibit labeled 55.
8 A. I know this document was given to the Commissioners 8 Have you seen thls document before?
9 individually in written form prior to that. I don't believe 9 A, SoIdon't recall but yes, I'm sure I have seen this
10 it wag given to them again at that meeting. 10 hecauge I recall reviewing it.
11 Q. Was it made available to Tesoro-Savage and/or BNSF? 11 Q, Okay. These are the minutes from both the regular
12- A, I do not helieve go. 12 meeting and Executive Session held on April 23rd, 2013, Is
13 Q. 2And you sald some items on this §ix Hats thinking were 13 it safe to assume, baged upon your review of this document,
u presented by M. Shuck during Executive Session on April 97 14 that there was an Executive Session held on April 13?
15 A, Yes, we talked earlier about some of the items were 15 A, Yes, it looks like there was an Executive Session to
16 discussed particular to the warketplace and to some of the 16 talk about acquisition of real estate sale or lease and
17  risks associated around it. 17 national security and a -- actually personnel and litigation
18 (Comissioner Wolfe's Typewritten Notes of 4-9-13 Executive | 18 so a lot of topics.
19 Session Meeting, Exhibit 54 Marked) 19 (Ms. Iowe's Notes of 4-23-12 Executive Session Meeting,
20 Q. Mz, Coleman, you've been handed an exhibit lsbeled 54. 20 Exhibit 56 Marked)
21 Are you familiar with this document? 21 Q. Mr, Coleman, you've been handed an exhibit labeled
22 A, Yes. ' 22 Exhibit 56, Have you seen this document?
23 Q. And vhat is this document? 23 A. I do not believe so.
24 A, So this document wolld have wade the last one much 24 Q. Then you don't kuow what this document ig?
25 eagier for you and I to read. This is the typewritten -- 25 A, Judging from the handwriting it appears to be the notes
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1 from our legal counsel, Lisa Lowe, for a meeting on 1 Session on April 23rd, 20137
2 RApril 23rd. 2 A. It is possible that it was. The note under that
3 Q. On April 23rd it says 2012? 3 basically refers to the question around the entity and at
4 A, Yeah. 4 that time TSIV wag contemplating a separate entity that would
5 Q. Idon'tknow if that's accurate. I guess we wouldn't 5 operate the facility, and it's always a concern for us when
6 lnow, would we? Probably wouldn't be because 1t says Tesoro 6 we don't have the parent cowpany or companies on the -- on
7 announcement, Am I correct that the announcement of the 7 the lease itself and so there was just a concern as to making
8 Tesoro project was April 22nd, 2013? 8 sure that we weren't taking on risk by having an empty entity
9 A. Yes, I believe that's correct. 9 that it could not respond financially to any issues or to be
10 Q. Sois it safe to assume this was for the Executive 10 able to fulfill the lease.
11 Session on April 23rd, 20137 11 Q. 2nd were those issues discussed during the Executive
12 A. Given the topics, yes. 12 Session of April 23rd, 2013?
13 Q. You didn't discuss this document with anybody to prepare |13 A, I would believe so, yes.
14 for today's deposition? 14 Q. But you didn't discuss the April 23rd, 2013 Executive
15 A, I did not. 15 Session with anybody to prepare for today's deposition?
16 Q. It's safe to aggume that the announcement of the Tesoro |16 A, T didmnot. It would just have to come from my memory.
17 project was discussed at the Executive Session on April 23rd, |17 Q. Okay. I want to talk for a minute about the Exclusivity
18 20137 18 Agreement., And I apologize, I'm sure you've sald this, do
19 A. Given that the amowcement for the TSIV project vas 19 you recall when the Exclusivity Agreement was executed?
20 April 23rd -- I wish I could gee what was under the redacted |20 A. I believe it was April 1Sth, 2013,
21 area. 21 Q. OCkay. 2And I believe there was one Executive Session,
22 Q. Me too. 22 maybe in February, that we were discussing earlier where the
23 A, I'm having troubles imagining what that conversation 23 Exclusivity Agreement was discussed in Executive Session?
24 would be, It is possible I have seen in Lisa Lowe's notes in |24 A. Ves, I believe that was the February 21st Executive
25  the past where she will at the beginning have notes that weve |25 Session, if T remember correctly.
Pago 147 Page 149
1 a conversation that her and I had prior to the Comission 1 ., Was that the only Executive Session that the Exclusivity
2 meeting, It's possible that that was the case. These other 2 Agreement was discussed in?
3 discussions of S Global, NuStar, BHP, Glovis and labor would 3 A, Yes, because the only issue around Exclusivity Agreevent
4 De consistent with the Executive Session meeting. 4 that we were concerned with was how long we needed to have to
5 Q. 8o it wouldn't be safe to assume, is what you're saying, 5 have this exclusive ability to negotiate.
6 that the announcement of the Tesoro-Savage project was 6 Q. When were the Comwissioners first presented with the
7 . discusged in Executive Session on April 23rd? 7 temms of the propoged lease?
8 A. Not -- I would not kuow. 8 A. So when --.can you repeat the question?
9 Q. Who would we need to talk to to figure that out? 9 Q. When were the Commissioners first presented with the
10 A, I would need to see what's under the redacted which we 10  terms of the proposed lease?
11 probably have, 11 A, So I guess I will ask for a clarification. Are you
12 MR. MARKOWTIZ: Can you do that? 12 agking for when did the Comissioners first see the draft
13 MR, FITE: (Nodding head). 13 lease or the terms that were going into the lease?
14 Q. (By Mr. Knuteen) Mgz, Lowe would probably know I aseume; |14 Q, I think we talked earlier about the initial cne-on-one
15 is that correct? 15  conversations with Coamissioners about the various terms or
16 A, Yeah, Ms. Lowe should know, 16 aspects of the potential leage. What I'm getting at is the
17 MR, MARKOWTIZ: Hold cn. let's go off the record. 17  actual terms of the draft of the proposed lease.
18 MR, KNUTSEN: Okay. 18 A, So the first draft lease was after the July 16th and
19 {Off-the-Record Discussion) 19 17th meetings., I remenber because I was frustrated that we
20 Q. (By Mr. Knutsen) Mr, Coleman, we went off record for a |20 didn't have a lease yet. And so we only at that point had
21 minute and your counsel procured, I believe, an unredacted 21 some of the proposed -- well, we only had the proposed terms
22 Exhibit 56, Is that correct? 22 that we, as staff, negotiated with TSIV which was really the
23 A, That is correct. 23 first two pages of the lease.
24 Q. Does this document help you determine whether or not the |24 Q. Okay. And were the proposed terms of the lease
25  Tesoro-Savage announcement was discusged during the Executive | 25 presented to the Commissioners in Executive Session?
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1 A. 5o the -- those -- yes, those terms on the first two 1 A, Sothere's an issue with these notes that we were
2 pages, which again come to the lease rate for the real estate | 2 unable, and we discussed it to rectify, and that is the fact
3 for the wharfage, for the dockage, the -~ who was responsible | 3 . that if you look at the sequence of the notes, it goes to
4 for which portions of the construction, the amount of 4 Tesoro-Savage on the second page but on the fourth page,
5 property that it was taking up, the -- and the insurance 5 6118, it goes back to revenue.
6 would have been included in that. 6 Q. Correct,
7 Q. Do you know when thoge Executive Sessione occurred? 7 A, And so from our discussion it was hard to tell which
8 A. Those I believe were the Executive Sessions of July 16th | 8 discussion was in public session and which discussion was in
9 and 17th. 9  Executive Session.
10 Q. Okay. Did the Board of Commissioners hold an Executive 10 Q. Okay.
11  Session on May 28, 20137 11 A, OQur belief is that the discussion around revenue on 6118
12 A, Yes. 12 was in Executive Session but the discussion around the
13 Q. Mnd was the Crude-By-Rail facility discussed at that 13 Tesoro-Savage on 6116 was actually in public session.
14 meeting? 4 Q. Okay. Arid 80 you don't need to get too specific but
15 A, Yes, it appears that the facility was discussed -- TSJV |15 what would the general topics that would have been discussed
16 facility was discussed during the meeting. It nust have been |16 in the Executive Session portion of the meeting under the
17 brief because there are several items that were discussed 17  heading Tesoro-Savage Joint Venture revenue have been?
18 during that meetiﬁg and it was a fairly short weeting. 18 A, Those topics would have been the continued discussions
19 (Mg, Lowe's Notes from 5-28-13 Executive Session Meeting, 19 aroundAthe charges for lease rates, dockage, wharfage, and
20 Exhibit 57 Marked) 20 the areas agscciated with those, And the rail fees.
21 Q. Mr, Coleman, you've been handed an Exhibit labeled 57. 21 Q. let's go ahead and jump back to the pages we were
22 Is that one of the documents you were just looking at in your |22 " looking at earlier, the second page of this exhibit, bate's
23 notebook? 23 stamp 6116,
24 A, VYes, it is, 24 A, Un-hum (affirmative response).
25 Q. Okay. You've seen it before then? 25 Q. Pemmitting, there's an lssue under permitting, still
Papge 151 Page 153
1 A, VYes. 1 gomething EIS, What would that be in reference to?
2 Q. Okay, Did you review this document to prepare for 2 A, I believe what it says is they were still concluding
3 today's deposition? 3 that they would go through an EIS and the EFSEC process, the
4 A, Yes, Idid. 4 Bnergy Facility Siting Evaluation Council Process.
5 Q. And did you discuss this document with anybody to 5 MR, KNUTSEN: Ckay.
6 prepare for today's deposition? 6 (5-28-13 Regular Meeting Minutes, Exhibit 58 Marked)
7 A, Yes, I discussed it with Lisa Lowe. 7 Q. Mr. Coleman, you've been handed an Exhibit labeled
8 Q. 2nd iz that because these are notes of Ma. Lowe's from 8 Exhibit 58. These are the meeting minutes from the May 28,
9 the Executive Session on May 28, 2013? 9 2013 meeting that we've just been discussing.
10 A, Yes, that is correct. 10 A, Un-hum (affimmative response).
11 Q. On the second page, bate stamped 6116, there's some 11 Q. Take a look through the minutes for a mimuke and ses i
12 notes under the heading Tegoro-Savage. 12 there's any mention of public discussions of the Tesoro-
13- A, Un-hum (affirmative response). 13 Savage project in these minutes. '
14 Q. The first note is ground lease, is that still working? 14 A, So there ig mention that we were plamning on having an
15 A, Yes. 15  EFSEC workshop at that Commission meeting but that it was
16 Q. Is that in reference to discussion about the fact that 16  being delayed.
17  they were still working on the ground lease terms? 17 Q. Can you refer me to what page?
18 A, Correct. 18 A. Ch, I'msorxy, it is page 7 of 9 of Exhibit 58, it is
19 Q. Below that is July 9, still the plan for approval? Is 19 the final bullet at the end of the page, and that Wwe were
20 that because there was a discussion regarding a Board of 20 expecting to veschedule that for June.
21 Comnissioner approval hoping to happen on July 97 21 Q. Okay.
22 A, We were hoping to have action to the Board of 22 A, And there was also discussions by Comissioner Wolfe of
23 Comissioners by July 9th, yes. 23 his tour of the Anacortes facility.
24 Q. So that was discussed at this Executive Sesgion May 28, 24 Q. Okay.
25 20137 ' 25 A. 8o again, as it relates to there's discussion on this
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1 page regarding EFSEC and that process, it's concelvable that 1 those particular Fxecutive Sessions.

2 it would be with regards to that. It would be easy to find 2 MR. KNUTSEN: Okay.

3 out because all those meetings are televised and there are 3 (7-8-13 E-mail to POV Commissioners from Mr. Coleman,

4 records on CVIV. 4 Exhibit 59 Marked)

5 Q. Did you do anything to determine whether or not the 5 Q. Did the Board of Comndgsioners hold an Executive Session
6 items liated on Exhibit 57, bate's stamp mumber 6111, vere 6 on July 9, 2013?

7 discussed in the public session of the meeting? 7 A, Yes.

8 A No. . 8 Q. 2ndwas the Crude-by-Rail Project discussed during that
9 Q. Would you anticipate if that these items are not 9 Executive Session?

10 referenced in the minutes that they would have been discussed | 10 A. It appears so, yes.

11 in the Executive Session portion of the mesting? 11 Q. 2nd what components or issues surrounding the

12 So, for example, the fact that July 9 was still the plan |12 Crude-By-Rail facility were discussed at the July 9, 2013

13 for approval, that's not mentioned in the meeting minutes, 13 Executive Session?

14 would we asstme that that was discussed during the Evecutive |14 A, So at the Executive Session there was a discussion --

15  Session? 15  continued discussion around the formation of the new entity,
16 A. The trouble with the notes is it cculd have also been a | 16 the LIC that TSIV would operate under and the risks

17  discussion that Lisa Lowe and I had after the meeting, But I | 17 assoclated with that.

18 don't recall, 18 Q. Anything else?

18 Q. But you did digcuss these notes with Ms. Lawe before 19 A, There were other discussions but the notes don't define
20  today's deposition? 20 what those are, however you can see from the meeting minutes
21 A, Yes, and her and I agreed that with the order here it 21  that there were also discussions around national security and
22 did not make sense and that this would not be consistent with |22 potential litigation as well.
23 what we would talk about in Executive Session. And so it 23 Q. Ckay, you've been handed an exhibit labeled Exhibit 59,
24 would be very odd for us to see this type of discussion in 24 A, Yes,

25  Executive Session. 25 Q. This appears to be an E-mail from you to the

Page 155 Page 157

1 Q. Did Ms. Lowe have any idea of why she would write notes 1 Commissioners on July 8, 2013, You state that this is only
2 like this under the heading of Executive Session if they 2 section cme, Can you describe what you were referring to?

3 weren't discussed in Executive Session? 3 A, Yes. So I mentioned earlier that at this point we were
4 A, So the point of Lisa Lowe and my discussion was that we 4 hoping that we would have a final draft lease available and,
5 don't believe that these belong under the heading Executive 5 ag of thig July 8th, we still had no draft available to us.

6 Session, again because of the order. Our belief is that 6 o the only section that was available was section one and

7 these are either taken out of order or there was some 7 this is the firat two pages or so of terms that I've spoken

8 confusion as to how these were assembled in the discovery 8  about previously.

9 process. 9 Q. Okay, 2nd so those first two pages were discussed

10 Q. Okay. Wiy exactly would these not be the items that 10 during the Executive Session held on July 9, 20137

11l  were discussed in Executive Session? 11 A, No. I recall that we shared this information but the

12 A. So these issues that are listed here are not specific to |12 lease was still in flux and being negotiated at that point so
13 price, 13 we did not end up speaking about that at this meeting. We

14 Q. Okay. 14 waited until the July 16th and 17th meetings.

15 A, These are gimply updates that would tell -- inform the 15 Q. Okay. Let's talk about the July 16 and 17 meetings,

16  public or -- and/or the Comissioners on the schedule changes | 16 Those were also speclal meetings, they were outside of the

17 in order to make sure that people understood what -- that the |17 normal Board of Cammissioner meeting schedule?

18 schedule was changing. 18 A, Correct.

19 Q. Okay, And did you talk with anybody else present at 19 Q. Was the Crude-By~Rail facility the only topics discussed
20 this Executive Session to prepare for today's deposition to 20 at those Executive Sessiong or were there other topics

21 testify specifically to the content of the May 28, 2013 21  discussed?

22 Executive Session? 22 A, We also discussed at the July 16th and 17th meeting

23 A, Mo, because generally the conversations I had, unless 23 potential litigation and also the potential acquisition of

24 people had -- there was only a couple specific meetings that | 24  property or the consideration of acquisition of property.

25  people had any recollection at all about what trangpired in 25 Q. Ckay. And what issues related to the Crude-By-Rail
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facility wers discussed at the July 16 and 17 Executive

Segsions?
A. 'There were discussions about a number of items. Those
items included what types of crude would flow through the
facility, again as it related back to the risk associated
with some of those items that were addressed earlier; what
the premises was for the facility; in other words, how many
acres of land would the facility take up for its rail unload
facility, for its storage tark facility, and for the marine
terminal facility, It also discussed what were the timelines
that we were willing to allow for TSIV to operate under, by
what point they needed to have construction completed, and --
or at least started and completed, and how long the operating
texm would be with TSIV, and whether or not there would be
any extensions that would be allowed. We also discussed the
prices per barrel for the vharfage fees and the dockage fees
and the service and facilities fees as well ag the lease
fees, the insurance, property insurance, liability insurance,
and pollution insurance, and the rail fees, We had some
discussion around the risk associated with any of the
potential crude oil that could be handled through the
facility. Mnd T believe that's about it.

{7-12-13 E-mail to POV Commissioners from Mg, Allan,

Exhibit 60 Marked)

Q. Mr. Coleman, you've been handed a document labeled

W o N oy U o W N

BN [ Y e i < e
R IUNIIRB L &ELE s oo m o

Page 160
July 8 because they were not ready because they were still

being negotiated, we did -- between the staff and TSID, we
went through them at this time on July 16th and 17th.
MR, KNUTSEN: Okay.
(Draft of Ground Lease between Port of Vancouver USA and
Tesoro-Savage Petroleum Texminal, Exhibit 61 Marked)

Q. Mr. Coleman, you've been handed an exhibit labeled 61,
Have you geen thig document before?
A. Yes, I have.
Q. And what is this document?
A. 8o this was a document prepared by Curtis Shuck in
advance of the meetings on July 16th and 17th to be used
partially to -- for the most part to go through during the
Executive Sesgions and to provide some information to the
Comissioners.
Q. Okay. And did Mr, Shuck go through this exhibit with
the Comnigsioners during the July 16 and 17 Executive
Session?
A. So this exhibit was used as sort of an agenda, if you
will, for the discussions on July 16th, 17th and the majority
of thig informaticn was gone through, yes,
Q. Do you know which portions were not gone through?
A, I don't recall and no one recalled exactly what
information was gone through. We do know that a lot of the
information, particularly again around the premises,
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Exhibit 60, This appears to be an E-mail from Michelle Allan

to the Comissioners dated Friday, July 12th, providing
docvments to be reviewed at the Executive Session. Is that
correct?

A, Yes, that is correct,

Q. 2nd it appears that Michelle Allan was forwarding an
E-mail from Curtis Shuck that references several exhibits.
They include a ground leage, clean version, a lease premises
exhibit, Exhibits A through B3, Exhibit L, Savage HSSE Plan,
and ground lease comparisen to Port of Vancouver ground lease
template, Is that correct?

A. Yes, that is correct,

Q. And were each of those documents forwarded to the
Cammigsioners ahead of the July 16 and 17 Executive Sessions?
A, I belleve so, yes.

Q. Were each of those documents discussed at the Executive
Sessions held on July 16/17, 20132

A, No. So the documents, the ground leage, the clean
version, the ground lease, the red line between our lease
template and the proposed ground lease, were provided to the
Comissioners for them to review. The Savage HSSE which is
basically their health and safety plan was provided for them
for them to review. We did go through the lease premises
exhibits and we did go through the values assoclated with the
terms, again those first two sheets that we did not get to on
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around -~ T 1listed out the whole list before, I don't know if

you want we to go through it again, but the tems, the
canstruction periods, the fees, the cargo to be handled, the
volumes, the quarantees, the different charges, whether it's
rall or wharfage, dockage, real estate, the insurance were
all gone through.

Q. Do you Jmow which items were not gome through?

A. I don't believe we went through the definition of
petroleun products although we did talk about the risk
agsociated, the difference between the heavy crudes and light
crudes. We did not go through in general that discussion. v
We did not go through the -~ actually we did go through the
alterations by the Port becauge that was defining how much
our investment would be into the facility.

Yeah, the permitting overview I believe in the project
outreach program were the only two areas that we did not
specifically cover.

Q. Ckay. In the binder of exhibits in front of you there's
an exhibit, Exhibit 7, Are you familiar with this document?

I'm looking at just the first page and the second page
actually has a much later date and it should not have been
included, should have been a separate exhibit,

A.  Yes, I recognize Exhibit 7,
Q. 2nd what ig Exhibit 7, firet page of Exhibit 77
A. Yesh, first page of Exhibit 7 are notes that
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1 Comnigsioner Wolfe had typed up of questions that he had 1 2013, wasn't there?
2 relative to the facility. 2 A, Yes.
3 Q. 2nd did you go through these concerns during the July 16 | 3 Q. This Executive Session occurred after a public
4 or 17 Executive Session? 4  presentation and public comments; is that correct?
5 A. We went through some of these but not all of them were 5 A. So there was mltiple things that occurred on July 22nd.
6 discussed in Bxecutive Session. 6 So it started with a public weeting in which I had presented
7 Q. Okay., Do you know which cnes were discussed during the 7  the Tesoro-Savage project from the Port's perspective, went
8 Executive Session? 8 through a number of different aspects of that project, an
9 A. Yes, I recall that we talked about the size of the tanks 9 overview of the lease document, and then we received about
10 and the risk associated with the tanks, I belleve we talked 10 two hours of public comment.
11 about the gases, vapors, and fumes, and what we could require |11 Q. Okay. And then the Conmission recessed inté Executive
12 of TSIV to implement in order to minimize that. We did not 12 Session?
13 go through the emergency response plans, we did not go 13 A, Corxect, we recessed into Executive Session.
14 through the L and G lease from Port of Astoria, we didmot go |14 Q. 2And what was the purpose of that Executive Session?
15  through in this weeting the Tesoro and Savage safety record, 15 A. The purpose of the Executive Session was to identify
16  we did not go through the aid to the rail or how its 16  whether or not there were any additional terms that the
17 inspected. We did talk about whether or not we could require | 17 Commissioners wanted us to modify that would affect the price
18 later generation railcars than the.DOT 11le, we did not go 18  that was negotiated with -- on the lease. Again, as of
19  over the BNSF emergency response plan. We did talk about 19 July 22nd the Comdssion had not approved the lease o there
20  whether or not there was any deficiencies in MSFA and if we 20 was still an opportunity to make last minute changes. And
21  needed to help generate revenue to supplement that. Sorry, 21  one change was made as a result of that meeting on July 22nd,
22 we're not looking at the second page yet. 22 or the Executive Session, and that was the Comnission was
23 Q. I believe Comissioner Wolfe testified that in relation |23 very concerned about the safety aspect that they heard about
24  to this exhibit that during Executive Session or during the 24 in the public session and so that is when we added the
25 meeting that he went through each of these and that you 25  requirvement that the Port have the approval rights for the
Page 163 Page 165
1 provided a response that satisfied him that the Port was in 1 operation plan, That's an extraordinary right to have as an
2 control of these concerns or these issues, Is that your 2 owner and could have caused sowe real éhanges in the lease.
3 recollection of the digcuseion during the Exeéutive Session? 3 Fortunately TSIV accepted that change.
4 A, Can I see the depogition quote? 4 Q. Okay. What specific topics were dlscussed during the
5 Q. Youcan or you can - it's Exhibit -~ ig it your 5 Executive Sesgion?
6 recollection that Commiseioner Wolfe went through these 6 A, 'The specific topic was I went just quickly over the
7 concerns and that you were providing him with same sort of 7 general themes that we heard as far as concerns and then
8 response to the concems? 8 asked the Comnissioners if there were any additional terms
9 A. I recall that he went through his list. I do recall 9  that they wanted to have changed.
10 that there were some items that we responded to and some 10 Q. By themes do you mean the general themes that wexe
11 items that we did not, And again, some of that's because I 11 raised during the public coment portion of the duly 22nd
12 construe OPMA to be fairly narrow in perspective and tend to |12  Executive Session?
13 limit it as to what those discussions are, 13 A, Correct, yes, and those general themes were around
14 Q. Okay. What did you do to prepare for today's deposition | 14 safety, fossil fuel, and emissions. And we really didn't go
15 to testify specifically ag to the contents of thege Executive |15 into any more detail than that and asked if there was any
16 Sessions that ocourred on July 16 and 17, 2013? 16  terms and then the discussion around making sure that we had
17 A, Again, I went through with those that were in attendance |17 language in the lease that required us to have that approval
18  at those meetings which generally were our leadership and a 18 right prier to TSIV going into operations,
19  few key managers that were at the other Executive Sessions 19 Q. Okay, Were any other issues or topics discussed during
20 and had discussions with them about their recollection and 20  the Executive Session portion of the July 22nd, 2013
21  then veviewed the notes and the documents that we've been 21 Executive Session?
22 discussing. 22 A, No.
23 Q. Okay. Mnything else? 23 Q. Okay.
24 A, No. 24 A, So let me clarify. So the Executive Session on
25 Q. Okay. There was an Executive Session on July 22nd, 25 July 22nd was a bit of an anomaly, We typically do not have
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Comigsion meetings that late in the day. One of our

Comissioners was -- who happened to be the Pregident, quite
fatigued, he had gotten up earlier that morning to pick up
his daughter, I believe, from the airport in Seattle, and we
also had received some falrly threatening E-mails and phone
calls prior to that July 22nd meeting. So everybody was a
little -~ maybe stressed is the right temm. And it was a big
decision. And the meeting itself, while it took a while to
get everybody from the public meeting to the room where the
Executive Session was being held, the meeting was opened but
the meeting didn't actually begin for nearly 20 minutes when
everybody was actually assembled in the room. And go I just
want to clarify that because while there may have been
discussions, they were not discussions that were relative to
the lease, they were not discussions that were -- that were
amongst the three Commissioners, they would have -- I think
one of the Comissicners or maybe two of the Commissioners
suggested that there was some light banter, some of that was
because we were still waiting for everybody to get into the
room so we could have the actual Executive Session. The
actual Executive Session discussion actually enly took about
20 out of the 40 or so minutes.

Q. Okay. You stated in a declaration sukmitted in this
case that Camissioner Wolfe stated during the Executive
Sesslon that he would have to declde -- he would now have to
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proposed by one of the Comissionexs?

A. It wag sort of a collective response, I would say, from
the leadership team and the Commigsioners. The comments by
the Comiissioners were still concerned over the recent
incident in Quebec and how we could make sure that we felt
comfortable that we had done everything we could within our
facilities to minimize any potential risk, And the -- I
believe it was actually Curtis Shuck who came up with the
idea of adding this term, and there was a little bit of a
discussion about if we added this term are we going to have
to give something up in value because this means that
Tegoro-Savage bagically has to proceed through the EFSEC
permitting process with the potential of us not approving the
project later on which puts them in a mich higher risk
position.

Q. And what were the Commissioners' responses to this
additional proposed term?

A, The Comission -- so I would say that Comuissioner Baker
and Commissioner Oliver did not weigh in on the addition of
the texm, it was primarily Commissioner Wolfe, and that
Comissioner Wolfe thought that it was a lease term that we
needed to have in the lease.

Q. Were there any other topics discussed during the
Executive Sesslon portion of the July 22nd, 2013 Executive
Session?
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decide how to vote, Do you recall that declaration?

A, T remember it very well,

Q. Ckay.

A, Because I mentioned earlier I feel that part of my role
ig to have at least some intuition as to how the Comission
will lean in any particular issue, and I have to tell you
that when I was riding my bike home after thig meeting on
July 22nd there were a lot of thoughts going through wy wind
of vhether or not we were going to have a two/one or a one/
two vote.

Q. Okay. 8o you said that there was some discussion
regarding the public conment portion that led to a proposal
to include this additional requirement where the Port would
retain same ability to approve a safety plan; is that
correct?

A. I think that that wmischaracterizes it. So what I said
was is that I basically pulled everybody together, I said,
lock, we've heard a lot of coments tonight that are
concerned about safety relative to spills, explosions, and
fossil fuels, are there any other terms that the Cormission
needs to have put into this agreement before we bring it
before you tomorrow morning., And that's when the
conversation ensued about making sure we have this clause
about the operation of safety plan approval.

Q. And who brought up this additional term? Was it

W M ~1I oy W R W N

N C O A i~ N i < O = =S
SR EIUVIREE 6 e 3 e 0RO

Page 169
A, Mo,

Q. And what did you do to prepare to testify today as to
the specific content of that Executive Seggion?
A, Spoke to everybody that was in attendance.
Q.  Okay.
A, And reviewed the documents. Sorry.
Q. Mnd there was an Executive Session the following morning
prior to the vote, the public vote on the lease; is that
correct? That would be July 23rd, 2013?
A, Yes, that is correct, there was an Executive Session on
July 23zd.
Q. Mnd what was the purpose of that Executive Session?
A. The purpose of that Executive Session was to discuss
consideration of price as it relates to the sale or lease of
property as public knowledge -- or public knowledge of that
information would likely reduce the price and also potential
litigation,
Q. Okay. Commizsioner Oliver testified that he was
confident that the lease was discussed and that everybody
went through it during this Executive Session line-by-line or
clauge-by-clause. Is that your understanding of this
Executive Session?

MR. MARKOWITZ: If you're going to agk him to comment on
a deposition answer you should tell him where that answer
appears,
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1 Q. (By Mr. Knutsen) Is that your recollection or your 1 also recall that we did not speak in any length or detail on
2 understanding of the Executive Session? 2 the meeting on the morning of July 23rd about TSIV and that
3 A Can T see the comment or the deposition? 3 the only clause that we discussed was the clause arourd the
4 Q. You have the deposition transeript in frent of you. 4 review of the Operations and Safety Plan. And that was from
5 A. Vhich exhibit was that? Ch, that was -- 5 anybody who could recall anything from that meeting.
6 Q. The Oliver. 6 Q. Okay. Leaving the clauses of the potential lease aside,
7 A. Right here, sorry. 7 were there any other topics related to the Crude-By-Rail
8 Q. That would be in today's. 8 facllity discussion at Executive Session portiom of the
9 A, Isit in today's? 9  July 23rd, 2013 Executive Session?
10 MR. FITE: 44. 10 A, YNo.
1 MR, KNUTSEN: Exhibit 44 -- 11 MR. KNUTSEN: Okay. I want to take a five-minute break
12 MR, MARKOWTIZ: Page? 12 and we'll come back for our final session.
13 MR. KNUTSEN: -- page 131, beginning on line 8. 13 (BREAK) A
14 THE WITNESS: I am sorry, page what? 14 Q. Earlier we had some discussion surrounding the April 9,
15 MR, KNUTSEN: Page 131, beginning on line 8. 15 2013 Executive Session,
16 A, Soagain, I can't speak particular to the context that 16 A, Yes, .
17 Comissioner Oliver is providing in the answer in his 17 Q. And there was some talk of a heavy lift, some sort of
18  deposition, but I can tell you that the -- in Executive 18  discussion with the Cormissioners that there remained to be a
19 Session we reviewed one clause and the one clause was the 19  heavy lift, Do you recall that discussion?
20 clause that we came up with on July 22nd that was added to 20 A, I remember the reference to it, yes.
21  the leage that required us to have the approval -- that we 21 Q. Okay. And I believe your testimony wag that that wag
22 had to approve the cperation and safety plan before TSIV 22 surrounding some concerns of other temants?
23 could go into operation. The vest of the time was discussing |23 A, Yes.
24 the litigation aspect. 24 Q. And is my recollection correct that those concerns dealt
25 Q. (By Mr. Knutsen) So it's your position that that was 25  with potential rail congestion ilssues?
Page 171 Page 173
1 the only clause -- that Conmigsioner Oliver's testimony was 1 A, Yes, primarily, but also the April 9th reference to the
2 inaccurate and the only clause discussed was the new clause? 2 heavy 1ift also referred to the fact that BHP Billiton and
3 A, So Comissioner Oliver's testimony in here suggests that | 3 TSIV would be co-located within the Terminal 5 loop area and
4 he did not recall but it looked like he was suggesting that 4 vhether or not that would be a concern for BHP Billiton
5 we may have gone through clause-by-clause. And so I would 5 because they've a very large company and we needed to make
6 say that his -- the fact that he's suggesting that he has a 6 sure that both the operations were -- could go on
7 foogy mewory of this is probably accurate and that we only 7 simultanecusly but also that they were okay with all of the
8 discussed that one clause. I remewber specifically because 8 gafety provisions.
9 we had gone through it the night before, and at that point 9 Q. Okay. Did the Port then have discussions with other
10 it's very difficult for us to change anything other than that |10 tenants regarding the potential Crude-By-Rall facility prior
11 one clause. That was the only thing that was addressed with |11 to the public announcement?
12 the TSIV lease on that one, 12 A, Prior to the public amowncement? I do not believe so.
13 Q. 2nd what did you do to prepare to testify today as to 13 Q. Okay. Has the Port made any changes to its Executive
14 the content of this Executive Session of July 23rd, 2013? 14  Session procedures since January 2013?
15 A, Igain, I've talked with everyone that was in attendance |15 A, Yes. We added a reference guide that the -- we, as
16 at those meetings, this meeting included, and gone through 16 staff, prior to the Executive Session and usually when Lisa
17 the notes, and on this particular one called back on my own 17 Lowe and I meet on the Monday before the Commission meeting
18 remembrance of the events, 18 will identify under which exemptions of OPMA we will be
19 Q. 2And did you discuss this particular Executive Session 19 holding that Executive Session, if we are holding cre, and
20 particularly with Comissioner Oliver? 20 what time that meeting will adjourn -- or the Executive
21 A. I did not speak with Commissioner Oliver about this 21  Session will adjourn, And that information is then read by
22 gpecific one, no. 22 the Comissioners and it references the specific statute. So
23 Q. You think your recollection is clearer than his 23 the statute of 42,30.110, and also identifies -~ or they algo
24 recollection? 24 gpeak the tem -- or the language behind the RCW on why that
25 A. 'The others particularly on staff that I discussed with 25  exemption applies, and also the time at which it either will
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1 adjourn or did adjourn. 1 CORRECTION & SIGNATURE PAGE
2 Q. You gaid there's an explanation of why the particular 2 R gingIAAEWMPER' KT AL, vs. PCRI' OF VANCOUVER
3 exenption applies? 3 ' SUPERIOR, COVRT OF THE STATE OF WASHINGTON/CLARK COUNTY
4 A, Well, which exemption applies. CASE NO., 13-2-03431-3
5 Q. Okay, there's no explanation of why a particular 4 TODD M. COLEMAN, PE; Februarg 21, 2015 .
6 exemption applies? . Reported By: Peggy J. Hughson
7 A. Correct. I, TODD M. COLEMAN, PE, have read the within transcript
8 0. Any other changes? 6 taken February 27, 2015, and the sawe is true and accurate
9 A Mope, those are the only changes. ; (;);ﬁgt’sf:or any changes and/or corrections, if any, as
10 Q. Okay. Has the Port's position as to the scope of toplcs. | g  pacE/LINE CORRECTICN REASON
11  that may be discussed under the real estate exemption for 9
12 OPMA changed since January 1, 2013 -~ and do you know what T 12
13 mean by the real estate exemption for OPMA? 12
14 A, Yeah, I'massuming that you've referring to RCW 13
15 42,30,110 B and C which would be for acquisition or sale or i:
16 lease of property. And no, there has not been any changes to | 4
17 how we actually apply that. 17
18 Q. We've discussed a lot of topics today that were 1{;
19  discuesed in Executive Seseions through 2013, Is it the 20
20 Port's position that each of those topics were lawfully 21
21 within the real estate exemption? 2 Signed at : ' ]
22 A, So I would say that I am confivdent that all of -- and 2 (city) (State)
23 I'm going to discuss separately the April oth meeting, all of on this date:
24 the Executive Sessions that we have conducted during that %
25  timeframe were conducted in accordance with the ORMA. The 2% TOMD W, COLEAN, PE
Page 175 Page 177
1 Bpril oth meeting, obviously there is a question around that : REPORTER'S CERTIFICATE
2 presentation, the presentations that were available there, 2 I, Peggy J. Hughson, the undersigned Certified
3 It again does not appear that those presentations were given 3 Court Reporter and Notary Public, do hereby certify:
4 in their entirety, but I will tell you that I generally * That the auorn testimony andfor proceedings, a
5 construe -~ I'm fairly conservative in my use of the OPMA and § tmnacrzptlof vhieh ;B :ttacmd'hwas given;emrlme ac the
§ time and place stated therein; that any and/or a
6 1 do ot allov the Camissioners or the staff to suray very 7  witness(es) were duly sworn to testify to the truth; that the
7 far -- well, to stray at all. I very narvowly construe what 5 sworn testinony and/or procecdings were by me
8 that price is IEferenCing' And while T don't think that 9  gtenographically recorded and trangcribed under my
9 there's any fault in what vas done on April Sth it is 10 supervision, to the best of my ability; that the foregoing
10  potentially slightly broader than what T would normally 11 transcript contains a full, true, and accurate record of all
11 allow. 12 the sworn testimony and/or proceedings given and occurring at
12 Q. Mnd vhich topic specifically are you referring to? 13 the time and place stated in the transcript; that I am in no
13 A. There vas more background information and introductions |14 way velated to any party to the mattex, mor to amy cownsel,
14  than I believe that I would have allowed, and it's hard for 15 nor do I have any financial interest in the event of the
15 me to know exactly because I was not present at those 16 cause.
16  meetings but, from my investigation, I believe that I would v WITNESS MY HAND, SEAL, ND SIGNATURE this 13th day of
17 have kept it a little tighter as it related to the backgromd | = Maeh, 2015,
18 information. :Z B
19 0. Muything else? " T (g
20 A, No. gﬁﬁ’@ C(g};'{ % §§§§51egl’jgg§§ﬂmd Reporter
21 MR, KNUTSEN: . Ckay. I have nothing further. 2 {D‘QZQ,\M): & S
2 MR. MERKOWTIZ: No questions, Vs>
23 {The Deponent reserves his right to read and sign) 23
24 (DEPOSITION ADJOURNED: 4:30 p.m.) 24
25 25
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HONORABLE DAVID E. GREGERSON (Dept. 2)

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR CLARK COUNTY

COLUMBIA RIVERKEEPER; SIERRA

] No. 13-2-03431-3
CLUB; and NORTHWEST
ENVIRONMENTAL DEFENSE CENTER,
' PLAINTIFFS’ NOTICE OF RULE
Plaintiffs, 30(b)(6) DEPOSITION OF
DEFENDANT PORT OF VANCOUVER
V. USA

PORT OF VANCOUVER USA; JERRY
OLIVER, Port of Vancouver USA Board of
Commissioners President; BRIAN WOLFE,
Port of Vancouver USA Board of
Commissioners Vice President; and NANCY
I. BAKER, Port of Vancouver USA Board of
Commissioners Secretaty,

Defendants.

N’ N’ N’ Nt e’ et N et Nast N st Nt it e e vt “vast’

TO DEFENDANT PORT OF VANCOUVER USA and its ATTORNEYS; |

AND TO: DEFENDANT JERRY OLIVER, Port of Vancouver USA Board of
Commissioners Sécretary; DEFENDANT BRIAN WOLFE, Port of Vancouver USA Board of
Commissioners President; and DEFENDANT NANCY I. BAKER, Port of Vancouver USA

Board of Commissioners Vice President, and their ATTORNEYS;

NOTICE OF DEPOSITION OF DEFENDANT SMITH & LOWNEY, P.L.L.G.
PORT OF VANCOUVER USA- 1 _ 1 7 EAST JOHN BTREET

SEATTLE, WABHINBTUIN 98112
(206) 860-26883

Appx. 53
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Please take notice that a deposition of the Defendant Port of Vancouver USA (“Port™)
will be faken on oral examination under Rule 30(b)(6) before a court reporfer at the offices of. |
Smith and Lowney, PLLC, 917 S.W. Oak Street, Portland, Oregon 97205, commencing at 9:00
a.m. on Thursday, February 12, 2015. This oral examination will be subject to continuance or
adjournment from time to time or place to place until completed.

Demand is made that Defendant Port, not later than Thursday, January 29, 2015,
designate one of more persons who consent to testify on its behalf and who are the most
qualified to testify on the matters described below. The matters on which examination is
requested are:

1. | ) Executive sessions held by the Port Commissioners since January 1, 2012, during
which any issue related to a potential oil-by-rail facility was discussed by any person. This |
includes, for each such executive session, the specific topics discussed, what was said and by
who, any written materials distributed, discussed, and/or considered, the legal authority for
holding the session, the people present, the public notices provided, the reason for excluding the
public from those sessions, and any mihutes taken during thosé sessions;

2. Efforts taken by the Port to implement and comply with the requirements of the
Open Public Meetings Act from January 1, 2013, to the present;

3. The Port’s contentions as to the scope of matters that may be discussed in
executive session under RCW 42.30.110(1)(c);

‘4. . The process and history of the Port’s consideration of a proposed oil-by-rail
facility from the initial consideration of such a project, through the request for proposals and the

execution of an exclusivity agreement, to the execution of the lease with Tesoro-Savage. This

 NOTICE OF DEPOSITION OF DEFENDANT BMITH & LOWNEY, P.L.L.C.
PORT OF VANCOUVER USA- 2 | v vl

SEATTLE, WABHINGTON 9811 2
(206) B60-2883

Appx. 54
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I} iefudes any disoussions Port staff haid with the Port:Ci
lus

s

-fmoamess defense; and

mmissioners réinted to this process and

5. The factual basis for the Port’s affirmative defenses; including the Port’s

© 6. Other matters that may gone. befﬁm the Port Commtssmners ‘related {o 4 potential
| foxiv«bywmi Baeility that have the ‘potential to be discussed in‘éxecutive session,

Dited this 8th day of January, 2015

- SMITH & LOWNEY, PLLC

ot Zultoska WSBA # 44988
ohin:Street; Seatﬂz WA 98112

6) 860~2883§"- Fax: (206) 860-4187

lige.org; briank@igo.org.
erhzabethz@lgc org

Atioraeys for Plaintiffs Columbia Riverkeaper,
Sierra-Club, and Northwest Envimnmemal
Defense: Camer

NMCE OF DB??QSITIQN OF DEFENDANT , R i &_gnyugv' Pt
P@RT OF VANCOUVER USA~3. s ;

-Appx. 55



CERTIFICATE OF SERVICE
I, Jessie -sherwoqd”,, declare under perialty of perjuiy of thie faws of the State of
I Washmgton that T.am a citizen of the United States and a resident: of King County, Washington,

| that T am overthe dge of eighteen, that T ain not a party to. this lawsuit, and that on Janpary 8,
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12015, Ii'-qaﬁsc:d the foregoing Plaintiffs™ Notice of Rule 30(b)(6) Deposition of Defendant: Port of
| Vaneouver USA to be served on. &e:folrlowihg by, electroric service to the following email

-addresses;

David B. Markowitz
Lavwson E. Fite
Knstm M, Asa1

.Portland megon?) 12043 ,30"

Email; LawsonFite@MHGM.com
KristinAsal@MEGM com
BrendaAnthony@MHGM.com.
SaraPomerening@MHGM. com

Attorneys for Défendants

.Jessm ‘iharwood -

NOTICE OF DEPOSITION OF DEFENDANT | SMITH & LoWney, Bl

HEATTLE, WASHINGTON 98118
(206 B&D-RBE3

PORT OF VANCOUVER USA- 4 L, Wb o
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Hon. David E. Gregerson

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR CLARK COUNTY

COLUMBIA RIVERKEEPER; SIERRA
CLUB; and NORTHWEST No. 13-2-03431.3
ENVIRONMENTAL DEFENSE CENTER, .
‘ DEFENDANT PORT OF
Plaintiff, VANCOUVER USA’S SECOND
} AMENDED RESPONSE TO

Vs, PLAINTIFFS® THIRD SET OF

INTERROGATORIES
PORT OF VANCOUVER USA; JERRY
OLIVER, Port of Vancouver USA. Board of
Commissioners President, BRIAN WOLFE,
Portof Vancouver USA Bc:ard of
Commissioners Vice President; and NANCY
1. BAKER, Port of Vancouver USA Board of
Commlssmnms Secretary,

Defendant,

Defendant Port of Vancouver USA (the “Port”) hereby amends its response to the

below-designated plaintiffs’ interrogatories as follows: |
GENERAL OBJECTIONS

Defendant incorporates the following general objections into each of its TESPONSEs 10

plaintiffs” requests:
Y Defendant objects to plaintiffs’ interrogatories to the extent they exceed the

requirements of CR 26 and 33,

2. Defendant objects to plaintiffs’ requests to the extent that they seek

information, documents, or communications subject to a ¢laim of privilege, including without

1~ DEFENDANT PORT OF VANCOUVER USA’S SECOND Zfﬁ%‘;i‘éé;‘ﬁf&i,ﬁ‘;?‘é;ﬁ#;&
AMENDED RESPONSE TO PLAINTIFFS’ THIRD SET OF 1211 SW FIFTHAVERUE
INTERROGATORIES PORTLAND, OREGON 872043730

(508) 295-30885
LevaoniFite@iMarkowlizHerbold som

Appx. 58




limitation the attorney-client privilege, the doctor-patient privilege, the work product

doctring, and any other privilege ér immunity,

3 Defendant objects to plaintiffs’ requests to the extent that they seek
information, documents, or communications that are not in defendant’s possession, custody,
or control,

4, Defendant objects to plaintiffs’ requests seeking information that is authorized
to be maintained as confidential pursuant to applicable laws regarding public records and
meetings, including but not limited to confidentiality of executive sessions. Defendant’s
production of information regarding certain executive sessions is not a waiver of the
confidentiality of the information, nor does it waive or otherwise affect the confidentiality of
any other executive sessions conducted by the Port’s Board of Commissioners. Defendant
also objects to the production of any personal or corporate identity information, such as
social security numbers, tax ID numbers, passwords, account numbers, email addresses,
unlisted telephone numbers and addresses, and the like. Defendant objects to plaintiffs’
requests to. the extent that they seek confidential, proprietary, trade secret, personal, financial,
or business information.

5. Defendant has made reasonable efforts to respond to these requests based on
its interpretation of each request. If plaintiffs subsequently assert an interpretation of any
request which differs from that of defendant, defendant reserves the right to supplement its
objections or responses,

6. The responses set forth below represent defendant’s present knowledge, based
on discovery, investigation, and trial preparation to date. Defendant expressly reserves the
right to rely upon any further information adduced through discovery, investigation, and trial
preparation,

7. Defendant has made reasonable efforts to respond to these requests based on

the information available to it at this time. Discovery is ongoing and defendant reserves the
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right to supplement these responses as additional information becomes available to it

8. No incidental or implied admissions are intended by the responses set forth
below. The fact that defendant has responded or objected to any request shall not be deemed
an admission that defendant accepts or admits the existence of any fact set forth or assumed
by such request, or that such response or objection constitutes admissible evidence. The fact
that defendant has responded to any request is not intended to, and shall not be construed as,
a waiver by defendant of any part of any objection to any request.

9, In responding to these requests, defendant does not waive any objection,
privilege, or immunity set forth herein.

10.  Defendant objects to plaintiffs” instructions, definitions, and requests to the
extent that they purport to impose any requirements or discovery obl.igationa other than those
specified in the Washington Civil Rules and Local Superior Court Rules for Clark County,
including, but not limited to, plaintiffs’ request to provide a privilege log.

11, Defendant objects to plaintiffs’ requests to the extent that they go beyond the
scope of the parties’ agreement regarding discovery on the Open Public Meetings Act
following entry of the Court’s summary judgmerﬁ order,

INTERROGATORIES TO THE PORT

INTERROGATORY NO. 14: Identify every executive session that occurred

between October 2, 2010, and the present d‘uring which any matter related to the lease was
discussed. |

ANSWER: The Port objects to this interrogatory as overbroad, as the request to
identify discussions of “any matter related to the lease” is vague, overbroad, and unduly
burdensome. Subject to, and without waiving, the foregoing general and specific objections,

the Port responds as follows:

Dateand Time -~ |Tegal Authority | Topicsdiscussed =~ =
2/11713, RCW 42.30.110(1{c). Real estate matters, The Port's
2:00 p.m.~3:12 pam. Commissioners, personnel, and counsel
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10
11

13
14
15
16
17

19
20
21
22

24
25
26

“Date and Time

Legal-Authority

Topics discussed

do not recall precisely what was
discussed during this executive session.
However, in the interest of full
disclosure, cooperation, and
transparency, the Port identifies this
executive session because matters
related to the lease with Tesoro Savage
Joint Venture (“TSJV™) may have been
discussed. No final action was taken
during the executive session.

2721113,
B:02 am.-9:54 an.

RCW 42.30.110(1)(c).

Real estate matters, The Port’s

| Commissioners, personnel, and counsel

do not recall precisely what was
discussed during this executive session.
However, in the interest of full
disclosure, cooperation, and
transparency, the Port identifies this
executive session because an attendee's
notes list “Tesoro lease.” No final
action was taken during the executive
Se8Sion,

3/26/13,
15 am-9:17 am.,

10:38 a.m~11:34 a.m.

RCW 42.30.110(1)(b),
42.30.110(1)(c), and
42.30.110(1)(0).

Real estate matters and potential
litigation. The Port's Commissioners,
personnel, and counsel do not recall
precisely what was discussed during
this executive session. However, in the
interest of full disclosure, cooperation,
and transparency, the Port identifies
this executive session because an
attendee’s notes list “Tesoro Savage.”
No final action was taken during the
executive session.,

419713,
8:33 a.m.~11:05 a.m,

11:14 am.~11:31 a.m.

RCW 42.30.110(1)(c).

Real estate matters, including
presentations by the Port, Tesoro, and
Savage about matters related (o the
proposed lease with TSIV, No final
action was taken during the executive
session,

4/23/13

RCW 42.30,110(1)(b),
42.30.110(1)(c),
42.30.110(1)(),
42.30.110(1)(g),

Real estate matters, national security,
personmel matters, and potential
litigation. The Port's Commissioners,
personnel, and counsel do not recall
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Date and Time

| Legal Authority

| Toples discussed

42.30.110(1)X(®

precisely what was discussed dmmgp
this executive session. However, in the
interest of full disclosure, cooperation,
and transparency, the Port {dentifies
this executive session because an
attendee’s notes refer o “TSIV” and to
the form of entity that TSJV was
considering forming, No final action
was taken during the executive session.

5/28/13,

R:00 a.m.~9:22 a.1m.

RCW 42.30.110(1)(b),
42.30.110(1)(c), and
42.30,11001)(3).

Real estate matters and potential
litigation. The Port’s Commissioners,
personnel, and counsel do not recall
precisely what was discussed during
this executive session. However, in the
interest of full disclosure, cooperation,
and transparency, the Port identifies
this executive session because matters
related to the lease with TSIV may
have been discussed. Specifically, the
executive session discussed the revenue
elements of the lease with TSIV,
including lease rates and charges for
dockage, wharfage, and rail. No final
action was taken during the executive
session.

6/11/13,

RCW 42.30.110(1)(b),

Real estate matters, personnel matters,

Appx. 62

8:31 am.~9:13 a.m. 42.30.110(1x(e), and potential litigation. The Port’s
42.30.110(1)(g) and Commissioners, personnel, and counsel
42.30.110(D)(0). do not recall precisely what was

discussed during this executive session,
However, in the interest of full
disclosure, cooperation, and
transparency, the Port identifies this
executive session because matters
related to the lease with TSIV may
have been discussed. No final action
was taken during the execulive session.

6727713, RCW 42.30,110(1)(b), Real estate matters and potential

8:00 a.m.-9:19 a.m. 42.30.110(1)(c), and litigation. The Port’s Commissioners,
42.30.110(a). personnel, and counsel do not recall

precisely what was discussed during
this executive session. However, in the
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16
17
18
19
20
21
22
23

25
26

Date and Time

| Legal Authority

Topics discussed

interest of full disclosure, cooperation,
and transparency, the Port identifies
this executive session because matters
related to the lease with TSIV miay
have been discussed. No final action
was taken during the executive session.

779713,
8:00 a.m.-9:26 a.m.

RCW 42.30.110(1)(a),
42.30.110(1)(c), and
42.30.110(DH().

Real estate matters, potential litigation,
and national security. The Port’s
Commissioners, personnel, and counsel
do not recall precisely what was
discussed during this executive session.
However, in the interest of full
disclosure, cooperation, and
transparency, the Port identifies this
executive session because matters
related to the lease with TSIV may
have been discussed. Specifically, the
Port believes this executive session
discussed the formation of a new
corporate entity by TSIV and the
associated risks. No final action was
taken during the executive session.

7116413,

10:35 am.~12:28 p.m.,
L:30 p.m.-1:51 pan,
1:58 pan~4:08 p.m.,

RCW 42.30.110(1)(¢)
and 42,30.110(1)1).

Real estate matters and potential
litigation, including consideration of
terms of the proposed lease with TSIV,
No final action was taken during the
executive session,

11:00 a.m.~12:20 p.m.,
12:56 p.an.~2:09 p.m.

113, RCW 42.30.110()(c) Real estate matters and potential
8:36 a.m.~10:38 aan., | and 42.30.110(1)(). litigation, including consideration of

terms of the proposed lease with TSIV,
No final action was taken during the
gxecutive session.

1722113,
9:57 pm~10:41 pam,

RCW 42.30.110(1)(c).

Real estate matters, including
consideration of whether changes
should be made to the proposed lease
terms. The Port refers to the
declarations filed in support of its
motion for summary judgment and the
Commissioners” Responses to
Interrogatory No. 22 for additional
detail about the substance of this
executive session. No final action was

Magrgowitz BespoLn PO
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Dateand Time | Legal Authority - | Topics discussed .

taken during the executive session.
TI23113, RCW 42.30.1 1O(1){(¢) Real estate matters, including whether
R:13 a.n-9:12 arm, and 42,301 10(1HG). any proposed lease terms needed to be

modificd before the vote, and potential
litigation. No final action was taken

during the executive session.

Pursuant to CR 33(d), the Port refers plaintiffs to the notes and executive session
materials for the referenced meetings from which information responsive to this
Interrogatory muay be ascertained.

Discovery is ongoing and the Port reserves the right to supplement or modify its
response and/or production as appropriate.

INTERROGATORY NO. 15: For each executive session identified in your

response to Interrogatory No. 14, identify the legal authority that you contend authorized you
to exclude the public.

ANSWER: The Port objects to this interrogatory as vague and overbroad, as the

terms “legal authority” are undefined. The Port further objects to this interrogatory to the
extent it secks the production of work product and attorney-client privileged information,
The Port also objects as the interrogatory seeks a conclusion of law. Subject to, and without
waiving, the foregoing general and specific objections, the Port responds as follows;

The Port incorporates by reference its response to Interrogatory No. 14,

NTERROGATORY NO. 16: For cach executive session identified in your
response to Interrogatory No. 14, identify the topies discussed,

ANSWER: The Port objects to this interrogatory to the extent it seeks the production

of work product and attorney-client privileged information. Subject to, and without waiving,
the foregoing general and specific objections, the Port responds as follows:

The Port incorporates by reference its response to Interrogatory No. 14,
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objections to Plaintiffs’ Third Set of Interrogatories to Defendant Port of Vancouver USA

CR 26(g) CERTIFICATION

The undersigned attotney for defendants has read the foregoing answers and

and the answers and objections are in accordance with the Civil Rules.

448135

§-

DATED this 1st day of May, 2015,
MARKOW]1Z HE

¥

Ii)az.éid %wMarkp\{iitz, specially admilted

Lawson B, Fite,"WSBA No. 44707
Kristin M. Asal, specially admitted
Of Attorneys for Defendants
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DEFENDANT PORT OF VANCOUVER USA declares that;

1. I have read the foregoing amended answers and objections to Plaintiffs’ Third

Set of Interrogatories to Defendant Port of Vancouver USA and know the contents thereof

and believe the same to be true,

2

definitional section presented in the interrogatorics.

2. 'have answered these interrogatories in good faith in accordance with the

I'declare, under penalty of perjury according to the laws of the State of Washington,

that the foregoing is true and correct.

O«

PORT OF Y ANCOUVER USA

b | . Sl s , at Yancouver, Washington.
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I hereby certify that on May 1, 2015, I have made service of the foregoing
DEFENDANT PORT OF VANCOUVER USA’S SECOND AMENDED RESPONSKE
TO PLAINTIFFS’ THIRD SET OF INTERROGATORIES on the party/ies listed below
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Brian A. Knutsen

Smith & Lowney, PLLC

917 §W Oak Street, Suite 300
Portland, OR 97205

Elizabeth H. Zultoski / Eric D. Lowney
Smith & Lowney, PLLC

2317 E John Street

Seattle, WA 98112

Attorneys for Plantiffs

Miles B. Johnson
Clean Water Attorney
Columbia Riverkeeper
111 Third Street

Hood River, OR 97031

DATED this Ist day of May, 2015,
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PORT OF VANCOUVER USA
BOARD OF COMMISSIONERS
SPECIAL MEETING/WORKSHOP/EXECUTIVE SESSION
Monday, July 22, 2013

" CALL TO ORDER PUBLIC MEETING

Commission President Jerry Oliver called a special meeting/workshop/executive
session of the Port of Vancouver USA Board of Commissioners to order at 7:00
p.m., on Monday, July 22, 2013, at the Port of Vancouver USA Administrative
Offices, 3103 NW Lower River, and Vancouver Washington. The special
meeting/workshop/executive session was noticed appropriately, including the notice
of an executive session to immediately follow the workshop for the purpose of
discussing real estate matters under RCW 42.30.110(1)(c).

COMMISSION WORKSHOP

The special meeting was immediately recessed into a workshop session regarding

the Tesoro-Savage Joint Venture Lease Overview with the Commission and staff at
7:00 p.m.

The following topics were discussed:

e Port of Vancouver's Vision and Mission
o Port of Vancouver's Goals
o Marine
o Industrial
o Transportation
o Diversification
e Port of Vancouver's Process
o 2005 - West Vancouver Freight Access plan developed
2008 — West Vancouver Freight Access construction begins
2010 — BHP Billiton selects Terminal 5
2011 — United Grain Corporation expansion begins
2012 ~ U.8. crude oil market expands
2012 — November — Statements of interest requested
2013 — February — Tesoro-Savage Joint Venture announcement
o 2013 - May through July — Workshop series
» Pont of Vancouver Assets
o Location, location, location
o West Vancouver Freight Access
o Port Strategic Decision Making Process
o Safety
o Timing
o Private Investment

000000
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Impacts to other tenants
Market
Space
Social responsibility
Stability
o Statement of Interest Criteria
Safety
Environmental
Community
Financial
Market
o Operations
» Port's Project Vision
o Maximizes West Vancouver Freight Access asset
o Makes use of underutilized berths
o Revitalizes brownfield site
o Creates jobs; economic benefit
e Tesoro-Savage Joint Venture Project Description
o Port Investment: $10.0 M - $15.0 M
o TSPT Investment: $100.0 M+
¢ Project Benefits
o Jobs
» Tesoro-Savage Petroleum Terminals
» 80 employees at 60,000 barrels per day
= 120 employees at 120,000+ barrels per day
= Approximately 250 construction jobs
o  Community Benefits

0 0000

o}

0000

Crude Oil Transport Facility Crude Oil Transport Facility
Community Economic Benefits Lease Term Benefits
(ANNUAL) (10 YEARS)
JOBS JOBS
Dirgct 1,008 Direct 1,008
Jobs influenced by the project 1,702 Jobs influenced by project 1,702
TOTAL JOBS 2,709 TOTAL JOBS 2,708 *ann
PERSONAL INCOME PERSONAL INCOME
Direct employee income $47M ' Direct employee income $470M
Income from influenced jobs $36M Income from influenced jobs $360M
Re-spending $117M Re-spending $1.178
TOTAL INCOME & RESPENDING $200M TOTAL INCOME/RESPENDING $2B
TOTAL LOCAL PURCHASES $61.3M

, TOTAL LOCAL PURCHASES $613M
STATE & LOCAL TAX REVENUE $18.8M "

STATE & LOCAL TAX REVENUE $188M

. Based on Martin Associates Annual Forecasts 07/2013
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¢ Project Description and Timeline
Permitted Use
o Standard of Care
o Environmental Language
o Insurance Coverage
o Financial Security
o Safety Prevention
o Organizations involved committed to preventing accidents
o BNSF continuously upgrades infrastructure to prevent accidents
o New railcars will incorporate improved safety features
o Significant precautions will be built in to prevent spills
s Safety Planning ' '
o Response plans currently in place to address hazardous materials
releases
= NW Area Contingency Plan(NWACP)
= Local Emergency Planning Committees
* Industry
NWACP provides access to resources
Covers all spills
BNSF involved in local, state and federal planning and response
BNSF provides local community training throughout rail system
Local training scheduled for this area by early August
Annually up to 5,000 people trained nationally
o Tesoro participates in local planning since becoming a port tenant
o Safety Response
o BNSF has spill resources and oil spill response contractors located in
region
o Other agencies and contractors have spill resources in region
o Tesoro-Savage will have both land and water resources at facility to
contain spills which will supplement response from other agencies
and contractors
s Accountability

0 0C 000

o Permitting
» EFSEC
o Local and state approvals
e EIS
» Public Input

=  Federal permits
o Tenant Environmental Management
»  Site visits
»  Audits
»  Qutreach/education
*  Tenant support
o Operations
*« Review and approve rail and facilities specific operations and
safety plans
» Maintain industry leadership in all transloading operations

PORT OF VANCOUVER USA © July 22, 2013
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» Facilitate enhancements in regional transportation accident
prevention programs and emergency response capabilities

* Ensure design, permitting, construction and operational
compliance

x  Port staff commitment and periodic reporting’

o Financial Opportunity Over 10 Years

»  Minimum $45M ground lease and marine agreement

»  $30M available for reinvestment

*» 2,700 jobs created"

=  $188M tax revenue generated”

*Martin Associates 7/2013

o  Summary
o Mission, Vision & Goals
Maximization of assets/diversification
Thoughtful, strategic process
Staff recommendation to move forward

(s BN o N

Commissioner Oliver stated it is not normal practice for the Commission to invite
public comment during a Commission workshop; however, he appreciated the
number of individuals who came tonight. He recognized that many would like to

speak and with time permitting indicated the board of commissioners would listen
to what they had to say.

PUBLIC COMMENT

Chris Connolly

On behalf of the national group Climate Parents, Chris Connolly presented a
petition, with more than 14,000 signatures asking the board of commissioners to
vote no on the Tesoro-Savage Joint Venture project. She indicated oil addiction is
detrimental to the environment and harmful for future generations and urged the
board of commissioners to reject this proposal,

Teresa Lancaster

Ms. Lancaster stated big money is overpowering human speech and indicated in
this situation everyone is listening to the big money. She stated she is working on
changing corporate personhood in Washington State and in Vancouver and would
appreciate any support people could give this movement.

Anita Thomas

Ms. Thomas stated she is aware some of the rail tracks the proposed project wil
use are not in the best of shape and is concerned it will cause delays, which could
increase the chance of human error in an accident. She also shared concerns
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about the Cascadia subduction zone and earthquakes which often accompany fire.
She stated the movement of fossil fuels at the Port of Vancouver makes it
vulnerable and asked the board of commissioners to reject the project.

Marla Nelson

Marla Nelson stated she was from the Northwest Environmental Defense Center
(NEDC). She indicated despite Tesoro’s “not one drop” policy and BNSF's claimed
assurances the risk of an oil spill or accident at the terminal or along the rail line is
a reality that cannot be eliminated by even the most stringent safety measures or
preventative designs. She stated the price tag will never make up for the decades
of dirty fossil fuels this lease will commit the Pacific Northwest to and is the reason
the NEDC urges the commission to take more time to get the facts straight before
approving this lease and to carefully consider the implications of this decision.

Michael Ga

Mr. Gary indicated he did not feel the port had addressed all of the issues involved
in the process of transporting petroleum products by rail. He expressed concern
about the venting of harmful Volatile Organic Compounds (VOCs) from newly
designed tank cars and storage tanks that would be located a mile or less from
Fruit Valley Elementary school.

Andy Melchling

Mr. Melchling stated he thinks the port is "blowing it” and questioned whether it
knows what it is getting into. He indicated according to the Material Safety Data
Sheet on this product and the National Fire Safety Administration, Bakken crude is
extremely flammable and he does not want to see another explosion like the one in

Quebec. He also expressed concem the insurance coverage of $25 million would
be enough in the event of an accident.

«

Sarah Wald

Dr. Wald urged the board of commissioners to vote no on the oil terminal. She
stated it threatens the natural environment of the entire Columbia River Gorge, the

public identity of Vancouver, Washington and is dangerous to the people who live
here.

Ted Pyle

Mr. Pyle stated he was glad to see so many people at this meeting and indicated
because of recent disasters corporations have earned this type of public
-recognition. He stated distrust for corporations has also grown and pointed out this
proposal does not mention what kind of wages the projected jobs will produce.
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Ron Morrison

Mr. Morrison indicated he is a regular attendee of the commission meetings and
has had the benefit of seeing many of the presentations on the West Vancouver
Freight Access (WVFA) Project. He stated one of the things he has often heard is
that it allows for a great deal of flexibility in terms of the types of cargo and
businesses it can support. Because of this, he thinks it is only fair to ask if there
might be other more safe alternatives for the use of the land.

Bob Sallinger

Mr. Sallinger stated he is the Conservation Director of the Audubon Society for
Portland and came 1o express opposition of this terminal on behalf of 13,000
members in the metro region. He indicated recent articles about the ports of
Vancouver and Portland in the Oregonian provide perfect examples of what is
wrong with the port system. He stated it is time for a regional pott authority that
will make efficient use of industrial lands, work together to create a sustainable
healthy economy, serve the entire region and protects natural resources.

Den Mark Wichar

Mr. Wichar stated the port is advantageously located for extractive energy and
related corporations to send their products through the port with little input from the
community. He indicated these corporations emphasize jobs but never talk
specifically about net jobs or the jobs that will be lost due to the movement of their
products through the region. He stated it comes down to vision and explained the
Pacific Northwest’s vision is to move away from fossil fuels and toward solar and

green technology which has far greater jobs potential than extractive energy
corporations.

Dviia Michael Bertish

Dvija Michael Bertish stated this is an important topic and agrees with many of
those who have already commented. He reiterated the insurance coverage
amount is too low to cover a catastrophic oil spill. He also pointed out the source
of the oil comes from fracking which causes earthquakes, aquifer contamination
and damage to drinking water infrastructure. He asked the hoard of
commissioners to hold another meeting so that others would have a chance to
provide input and stated he opposes the project.

Dale Mcl.ain

Mr. McLain indicated the port staff gave a brilliant presentation on this project but
stated it was based on what the port needs. He stated the board of commissioners
needs to look at this from a different angle based on what the people need. He

does not feel the people want these trains to come to the area and expressed
additional concerns about global warming and safety.
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Karen Axel

Ms. Axel spoke on behalf of the Rosemere Neighborhood Association. She
indicated the presentation was good but she had some concerns about some of
the elements, She noted that social responsibility was listed number seven on the
strategic decision making process and felt this did not fit with the port's mission.
She indicated the insurance amount is too low and the figures for the jobs in the
models were misleading. She also pointed out safety is an issue and felt the only

way to prevent a future tragedy would be for the board of commissioners to vote no
on the lease.

Lehman Holder

Mr. Holder stated he serves as chair for the Loowit Group Sierra Club and would
speak on behalf of the 1400 members in Southwest Washington. He indicated this
situation can be looked at from two very different angles; a short view that involves
economic benefit for a relative few or a longer term view that fits the needs and
activities of people into what the earth’s natural systems will tolerate over time. He
asked the board of commissioners to consider the longer term view and not
approve the lease.

Cathryn Chudy

Ms. Chudy stated she is on the Oregon Conservancy Foundation Board. She
indicated a crude oil export terminal is clearly a gross contradiction of the port’s
environmental values. She also stated the board of commissioners should
consider Tesoro’s poor safety and environmental record and. weigh this against the
health and safety of the community. She commented a high risk tenant is not in

the best interest of Vancouver or the region and asked the board of commissioners
to say no to this lease.

Dan Serres

Mr. Serres spoke on behalf of the Columbia Riverkeeper group. He indicated he
found the presentation alarming as it lacked specificity on the type of material
coming in which he stated has been identified with high levels of hydrogen sulfide
and is extremely explosive and flammable. He questioned the amount of trains
coming in affecting carbon dioxide levels and brought up the poor safety record of
Tesoro. He stated the port has had five months to consider this project and the
public deserves more than a few hours to get their point across. He stressed
signing the lease tomorrow would be the wrong decision and irresponsible.

Commissioner Wolfe asked Mr. Serres why he feels this lease is such a lynch-pin
for him and Mr. Serres stated it is because he believes a safety plan will not be in
place until after Tesoro builds the facility. He indicated this is unacceptable
especially considering the tragedy in Quebec.
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Brett Vandenheuvel

Mr. Vandenheuvel stated he is the Executive Director of Columbia Riverkeeper,
He offered the board of commissioners new information about the oil that would
come through the Port of Vancouver. He indicated it is the same type that was
being transported in Quebec and was previously thought not to be explosive. He
stated based on the incident that occurred there it is currently being tested. Mr.
Vandenheuvel asked what the rush was and why the board of commissioners
could not wait for the results of those tests before moving forward with this project.
He urged the commission to take a stand and vote against approving this lease.

Jane Nicolai

Ms. Nicolai indicated the Port of Vancouver has invited Tesoro-Savage and BNSF
to tell them a story they would like to hear but she does not feel it tells the whole
story. She indicated it is common knowledge that oil causes many environmental
and health issues. She also stressed the safety concerns especiaily in light of
what took place in Quebec. She urged the board of commissioners to consider
more forward looking opportunities.

Marion Ward

Ms. Ward stated she was surprised that she did not hear a single disadvantage
from the project analysis. She indicated the insurance amount is inadequate and
did not include physical damages or clean up. She also expressed concerns about
safety and emergency response in the event of an accident or spill. She asked the
board of commissioner to vote no on the proposal.

Don Steinke

Mr. Steinke expressed his opposition to the project and stated the economic harm
it would cause would be much greater than the economic benefit. He stated it
could interrupt the development of condos on the riverfront and would affect global
warming. He also asked that people come to the hearing on October 9 at the
fairgrounds concerning the coal terminal at the Port of Longview.

Jane Rather Thiebaud

Ms. Thiebaud expressed concern that the commissioners and port staff have not
had time to rest and take the time to consider this proposal fully. She stated this is
an important decision and she asked the board of commissioners to wait before
moving forward so that more people would have a chance to speak.

Roben White

Mr. White stated economic benefit to the community is important and indicated the
community consists of the workers. He pointed out Tesoro-Savage has a poor
record with labor and this should be considered as well.
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Cager Clabaugh

Mr. Clabaugh spoke on behalf of the ILWU Local #4. He stated the longshore is
on record in their opposition to the project even though they might benefit from it in
some way. He indicated even when companies or the railroad promise there will
be no problems; his real life experience has shown him that is not always the case.

He would like to see this board of commission's legacy be that it stood up against
big oil.

Tedine Roos

Ms. Roos stated there is clear evidence of the harmful effects of extracting and use
of fossil fuels. She indicated climate change is just one factor. She stated air,
water and soil quality is involved as well as food production capacity.

Paul Smith

Mr. Smith asked the port to delay the vote on a-lease for the oil terminal, He
indicated he was glad the port was not handling coal but stated now was not the
time to substitute one dirty fossil fuel for another just because one offers the
potential for jobs. He pointed out any job is not a good job. He also expressed
concern for safety, adequate insurance coverage, environmental risks and other
issues. He stated there are just too many questions to make an informed decision.

Sharon Conser

Ms. Conser spoke mainly about the beauty and reputation of the community. She
indicated she did not want to see that destroyed. She also expressed concemn
about the long-term effects of fossil fuels and stated the commissioners had a
responsibility to protect the commumty

Christian Steinbrecher

Mr. Steinbrecher stated all great civilizations need infrastructure and the board of
commissioners has the potential to provide leadership for infrastructure to this area
now. He indicated listening to the people to make sure issues are addressed and
requirements and agreements are enforced is important. He pointed out if there
are new facts and the clock needs to be reset he stated the board of
commissioners should not hesitate to do so. He finished by stressing that above
all they should find a way to approve and build this project.

Barry Cain

Barry Cain stated he is the President of Gramor Development and represents
Columbia Waterfront, LLC that is in the process of developing the waterfront
project that will contain about 15,000 residents and employees. He expressed
concern about safety and the perceived safety of this project. He indicated if
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people are concerned about safety issues it might make it difficult to finance the
projects or insure them. He pointed out the econormic benefit from these projects
would likely be greater than the proposed oil terminal and noted it would be
important to think about.

Micah

Micah stated 15 minutes would not be adequate to review all of the concerns that
were voiced at this meeting. He indicated the focus should be on sustainability.
He suggested the board of commissioners step back and take another look at the
project as well.

No further comments were received at this time.

RECESS

At the conclusion of the workshop, Commissioner Oliver announced that the
commissioners would be recessing into executive session for the purpose of
discussing what the Commission had heard and advised that the commission
would be in executive session for at least 15 minutes. Commissioner Oliver
recessed the meeting/workshop at 9: 42 p.m. and reconvened into executive
session at 9:57 p.m.

EXECUTIVE SESSION

Executive session was held from 9:57 p.m. to 10:41 p.m. to discuss real estate

matters pursuant to RCW 42.30.110(1)(c). The executive session ended at 10:41
p.m.

ADJOURNMENT

There being no further business to come before the Port of Vancouver USA Board
of Commissioners, and upon the Commission learning that no members of the
public were waiting for the Commission to come back into a public meeting, the
special meeting/workshop/executive session was adjourned at 10:41 p.m. by
Commission President Oliver.
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Michelle Allan, Executive Assistant,

July 22, 2013 Special Port of
Vancouver USA Board of
Commission Meeting/Workshop/
Executive Session
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Addison Jacobs

From:

Sent: Friday, April 12, 2013 8:47 AM

To: Julianna Marler

Ce Curtis Shuck; Todd Coleman; POV-Directors; Theresa Wagner; Katy Brooks
Subject: Re: Tesoro Savage Presentation Follow Up

Have we considered inviting key T/S leadership to Port RePort? Might be a good way to provide visibility/availability in
the week of the announcement,

Sent from my iPhone

On Apr 12, 2013, at 11:21 AM, "lulianna Marler” <{Marler@Portvanusa.com> wrote:

Curtis did an excellent job of organizing and facilitating the presentation. The commissioners appeared
to feel informed and very comfortable moving forward with the process. Because the commissioners
will be In several community settings over the next few months it will be critical to help them focus their
talking polnts as we discussed in Monday's directors meeting.

Great work to the entire team for bringing it to this point so guickiy!

From: Curtis Shuck

Sent: Thursclay, April 11, 2013 8:42 PM

To: Todd Coleman

Cer POV-Directors; Theresa Wagner; Katy Brooks
Subject: Tesoro Savage Presentation Follow Up
Importance: High

Todd,

Following up on Tuesday’s Executive Session, | wanted to give you a quick recap of the highlights and
next steps:

s [n attendance for the Tesoro Team was:
- Philip Anderson, President Tesoro Logistics
~ Rick Weyen, VP Logistics Tesoro
- Mark Smith, VP Crude Supply

e [n attendance for the Savage Team was:
- Curt Dowd, EVP & CFO
- Kelly Flint, SVP & General Counsel
- Kent Avery, VP Petroleum Business Group
- Boyd Draper, VP Engineering
- David Corpron, Project Manager

+ [n attendance for the BNSF:
- Bill Brown, General Director Industrial Products
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We started with a brief review of the PBR journey which included the May 2012 Six Hats,
customer contacts, a new look at the Terminal 5 Loop, the Statement of Interest process and
last workshop with the BOC on 2/22.

We presented the attached slides on the makeup of the Project 'i'eam, Project Timeline and
Project Announcement Control Points.

The Tesoro/Savage Team did a very good job of delivefing their presentation (attached) and
engaging with the Commissioners with a genuine and open approach.

The Commissioners had a number of questions following the presentation and the
Tesoro/Savage Team, along with BNSF were able to provide most of the information however, a
few items remain to be answered, as indicated on the attached notes that were captured during
the presentation and BOC questions.

We wrapped up by reminding the BOC that this project was a "heavy lift” and that we would
have a lot of work to do to talk about the project with our stakeholders, We talked about the
upcoming Tesoro/Savage Project Announcement as a way to take the cap off the project and
allow it to “breathe” for a period of time, a chance to receive public input before any decisions

needed to be made by the BOC and a chance for them ask more questions and require more
due diligence if necessary.

The Tesoro/Savage Team invited the BOC to visit their Anacortes Facility and we are working to
arrange a time, most likely after the Tesoro/Savage Project Announcement, for that to

happen. Lisa Lowe provided the BOC with the parameters of how a Special Executive Session
would work for the Anacortes Tour.

Next Steps:

Execute the Exclusivity Agreement with Tesoro and Savage to bridge until the Lease can be
brought before the BOC

Work through the Control Points {attached) and prepare for the Tesoro/Savage Project
Announcement ~ Scheduled for April 22, 2013

Work on the Ground Lease and associated Agreements

Define the Project Permitting Timelines

Define the Project Schedule

Define the Project Budget

Directors, please add your thoughts as well!

Curtis Shuck

Director of Eqonomic Developmeant & Facilities

3103 NW Lower River Road, Vancouver, WA 93660

Direct: 360.962.1119 | Cell: 380.518.5376 | Fax: 360.735.1565
eshuck@oortvanusa.com | www.portvanusa.com | gvaiiable poit properties

<image00L.jpg>
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From: Jeff Estuesta

Sent: Tuesday, April 09, 2013 1:40 PM

To: Todd Coleman

Subject: PBR

Good meeting, good questions from Comemissioners...BNSF, Tesoro and Savage were able to present and talk to

Commissioners, Discussions around rait capacity and Bill/BNSF responded brilliantly. Focused on jobs creation both
ongoing and during construction also BNSF will need to hire more yard staff....

All three Commissioners walked away excited about moving forward and are ready to handle Tesoro/Savage

announcement on the 22" assuming we hit several more milestones. Comimissioners will visit Anacortes on their own
schedule and did not see the rush to travel before announcement.

F¥l —Nancy was in an extra goooooood mood.
Jeff Estuesta

Director of Finance

3103 NW Lower River Road, Vancouver, WA 98660
POV: 360.693.3611 - Cell: 503.781.1899
lestuesta@portvanuse.com

& port of VancoLver USA
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Dirsct: 360.992.1119 | Cell 360.518.5376 ] Fax: 360.735,1568
eshuck@portvanusa.com | www.portvanusa.com | available port properties
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Port of Vancouver
Board of Commissioners
Executive Session — April 9, 2013

Tesoro/Savage - PBR

Jobs —50/80 — Living Wage (?)
Trains — 4/day {/) Mbls/day
o 9sets pereach
Area — 30 +/- Acres (?)
Columbia Max Vessels (?) .
0
Spilt Response Capabilities (?)
Redacted [ICUE
* o local Contractors/Labor
o 250 +/- people (?)
TSIV Entity (?)
Diesel Exports
500 Railcars for this facility ordered
1500 Railcar fleet TSO
Vessel construction
o US made/US Crew/US Parts
o $250m/each
Glasgow 22-23/day Minot - Snowdov
o 30+/day
14-20 trains/day US West
7.25 trains/day out Bakken w/107 sets (1/4 to west)
o $4.5B Capital
o $800m Capacity improvements
Directional Running 48/day 40W, 80E
NW Triangle
MCOM - GN Corridor
» Falibridge ~ 28-35 +/- day
X Hbbls/day Circle Processing - TSO
Port Access @ 5 refineries on the west coast
Operate in many sensitive waterways & environments
1-4 new build Jares get ships $18
o $250m per copy
Execute every day!
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Diesel production increase 3% y:y

4 trains per day @ POV

Trains - Mtn Pipeline is now competition

50-80 local jobs for cps

Foreign crude displaced by 2017

8000 tank cars per quarter delivery from the car mtg. (sold out through 2015)
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Matt Oftedahl

From: Curtis Shuck

Sent: Thursday, March 28, 2013 1:29 AM

To: Smith, Mark D (Mark.D.Smith@tsocorp.com)

Cc: ‘ Kent Avery (kentavery@savageservices.com); Curtis Shuck
Subject: Tesoro Corporate Visit to POV

Importance: High

Mark,

I would like you to consider & visit to the POV by same of your key exscutive staff on April 9, 2013 for an introduction
with the Port Commissioners and discussion with them in Executive Session (which is closed to any public) regarding the
project. | have made the same request of Savage.

April 9, 2013 is our next regularly scheduled Board of Port Commissioners Meeting where we have the Board assembled
under a Pyblic Notice and here at the port under one roof, in one place.

Given our tight timeline, | am asking that you give this some serious consideration and be prepared to discuss at
tomorrow's Project Sponsor’s Call.

Thanks!

Curtis Shuck

Director of Economic Development & Facilities

3103 NVV Lower River Road, Vancouver, WA 986860

Direct: 360.992,1118 | Cell; 360.518.5376 | Fax: 360.735.1565
cshuck@porvanusea.com | www poilvanusd.cot |- available port properties

c Port of Vancouver USA
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6
EXHIBITS FOR IDENTIFICATION PAGE | 5 COMMISSIONER GERALD THOMAS CLIVER,
7 6 sworn as a witness by the certified court reporter,
Exhibit 1 Commissioner's Deposition Notebook 7 .
8 7 testified as follows:
Exhibit 2 Special Meeting/Executive Session, 41 8
9 July 16-17, 2013
10 Exhibit 3 RCW 42.30.110, Executive sessions 45 9 EXAMINATION
11 Exhibit 4 Open Public Meeting Act, Chapter 42.30 55 |10 BY MS. ZURTOSKI:
RCW, Executive Session Reference Guide, \ , . .
1
12 PORTVA 00582 11 Q. Great. My name is Elizebeth Zultoski. I'm representing
13 Exhibit 5 Email, 2-27-13, PORTVA 005868 53 | 12 Colwrbia Riverkeeper, Northwest Envircrmental Defense
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Page 130 Page 132
1 But as to what it was, I can't speak to it. 1 lease reading -- let me know if I'm mischaracterizing any of
2 Q  (By Mg, Zultoski) Okay. So you still -- actually, let's 2 your testimony, That occurred, to the best of your
3 stop. Is there anything else about the executive session 3 recollection, in an executive session on July 23rd?
4 from July 22nd that you recall that we haven't covered? 4 MR. MARKOWITZ: I'm going to object. I think it
5 A Mo. No. I feel it vas limited in its purview, and I think 5 misstates his testimony. He says he doesn't recall.
6 we discussed it. I've shared with you what my recollection 6 He was speculating as to what might have happened.
7 ig of that session. 7 A. Again, I'm sure we reviewed the lease.
8 MR, KNUTSEN: Can we take a four-minute break and 8 Q  (By Ms, Zultoski) During the executive gesgion?
9 maybe see if we can possibly focus to finish up? 9 A. During the executive session.
10 M5, ZULTOSKT: Yup. 10 9. Okay.
11 MR, KNUTSEN: I'm not quaranteeing we can. But 11 A. I'm reasonably sure of that.
12 maybe. 12 Q. Okay. Do you recall when the port decided that the July -~
13 MR, MARKOWITZ: Excellent, 13 that the vote on July 23rd was no lbnger valid? Or stated
14 THE WITNESS: Okay. 14 altematively, that the leage that the port entered into on
15 (Recess taken,) 15 July 23rd through the Board of Conmissioners' vote was no
16 MS. ZULTOSKI: Back on the record. 16 longer valid?
17 Q  (By Ms, Zultoski) I'd like you to discuss the executive 17 A, I would characterize my recollection as to the fact that
18 sesaion that ocourred on July 23rd, 2013, It appears on 18 counsel suggested that it might be appropriate, that it
19 page 5 of your third get of discovery responses, if you'd 19 would be appropriate to review -- not review, to reconsider
20 like to refer to that to refresh your memory . . . 20 and reapprove the lease to quiet the legal concemns that it
21 A, That's this one? 21 may have been done inappropriately in the first instance.
22 Q. Ves. 22 Q. Do you recall, was that shortly after the July 23rd meeting
23 A, Dxhibit 8, got it. I'mwith you, 23 or on another date?
24 Q. Do you recall this executive session? 24 A, My recollection was that it was done sometime in the
25 A, Again, as to specifics, I do not. 25 following month of August. That it was done in August is my
Page 131 Page 133
1 Q. Do you recall that this executive session occurred? 1 recollection. I'm sorry, I can't give you a specific date,
2 A, I'mcertain that it did. Although, again, my specific 2 Q. Were there any changes to the lease made after the July 23rd
3 recollection, I don't have cne, 3 vote?
4 Q. This was -- July 23rd, 2013, this was the day that the Board | 4 A, No. The lease we approved the second time is the same lease
5 of Commissioners voted on the lease with Tesoro Savage; 5 we'approved the first time.
6 correct? 6 Q. Were there any discussions between you and the other
7 A. That's correct. 1 camigsioners about the lease between thoge, the first and
8 Q. Great. And go does that provide any context for maybe what . | 8 the second vote?
9 vag discussed that morning? 9 A, No. No. We understood that it was desirable to reapprove
10 A, Well, I can assure you that we did discuss the lease that 10 the lease, and we did so.
1 morning. The lease was now in ite complete form after the 11 Q. When you say "it was desirable to reapprove the lease," what
12 addition that I'd referred to that we had discussed the 12 do you mean by that?
13 previous evening, So now the lease was complete, We went 13 A, To ensure that the lease was valid and would.be recognized
14 through it, I'm sure, if not line by line, then certainly 14 in a court of law.
15 clause by clause, And I'm sure that staff solicited 15 Q. 5o if I understand you correctly, you and the other
16 inquiry. And, if there was any, that was dealt with. And 16 camdgsioners did not discuss the lease between the first
17 then -~ and questions were asked and answered, I presume. 17 and the second vote; 1s that correct?
18 And although I would have no recollection cf what 18 A. Wedidnot. We discussed with -~ again, my recollection is
19 specifically might have been questioned, just assuming it 19 we discussed with counsel why we should, if you will,
20 did occur. Then when the lease was brought up in public 20 reapprove the lease. But as to the elements of the lease,
21 sesgion, it was approved. 21 we did not discuss that. v
2 Q. Okay, 22 Q. Was there -- do you recall if there was a public
23 A, bsan action item on the agenda. 2 announcement. that the lease had been invalidated?
24 Q. 8o to clarify the items that you just referenced in response |24 A, Because the reapproval, if I can characterize it . . .
25 to my last question, the questions and the line-by-line 25 Q. Sure,
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Page 142 Page 144
1 mmber of how many executive sessions the Board of L CORRECTTON & SIGNATURE PAGE
fod : 2 Re: Columbia Ri , et al., v. Port of Vi t al.
2 Comissioners deliberated about the Tesoro Savage lease. e Colunbia Riverkeepers, ot al., v. Port of Vancowver, st a
} , Superior Court of the State of Washington for Clark County;
3 MR. MARKOWITZ: I'm going to object as asked and s No. 13-2-3431-3 :
4 angvered. He already started that testimony by giving COMMISSIONER GERALD OLIVER; December 2, 2014
5 you a nuber of what he could remember. And I'm also 4
6 going to dbject to your assumption within the question REPORTED BY: JACQUELINE L. BELLOWS, CCR 2297
7 that there vas any deliberation at any executive :
, I, COMMISSIONER GERALD OLIVER, have read the within
8 gession. \
6 transcript taken December 2, 2014, and the same is true
9 But a8 to the nurber, tell her again. and accurate except for any changes and/or corrections,
10 A, I suggested eaxlier that I think I can reasonably estimate 7 if any, as follows:
1 that there were four or five times, just because the mumber 8 PAGE/LINE CORRECTION REASON
12 of times I know that we reviewed the lease in its final and °
) ! 10
13 near final form and approved it. And theve may have been -- n
1 there probably were one or two sessions beyond that. But as | ,,
15 to a wore definitive number, I can't give you, 'cause I have |13
16 no recollection, 14
17 Q (B Ms. Zultoski) Ckay. And other than the July 22nd, 2013, | °
16
18 executive session that you wers able to recall the 17
19 digcussion about the lease tem, you couldn't really 18
20 remenber -~ 19
21 A, Right. The gist of it. 20
22 Q. Can you think of one specific issue that was discussed in 21
. 22 Signed at , Washington,
2 all of those executive sessions about the Tesoro Savage
23 on this date:
24 leage? 24
25 A, There were, I'm sure, a great many that we considered, I 25 COMMISSIONER GERALD OLIVER
Page 143 Page 145
1 know that my personal concerns and -~ at various times I 1 REPORTER'S CERTTFICATE
9 queried staff on this: Safety, financial irrpact to the 2 I, JACQUELINE I, BELLOWS, the undersigned Certified
3 port, economic develcrgnent potential, actual mmber of jObS, 3 Court Reporter pursuvant to RCW 5,28,010 authorized to
4 all things that were concerns of mine. And there were 4  administer oaths and affirmations in and for the State of
: : hington, do h tify that th i
5 others, I'm sure. But those are things that readily core to | > Mashington, do hereby certify that the svorn testimony
, ; 6 d di t ipt of which is attached,
6 wind and that I would have asked questions of staff and/or proceedings, a transoript of which is attached, was
g 7 iven before me at the time and place stated therein; that
7 reg ng those. g. e & place ate ere. H 8
, 8 any and/or all witness(es)were duly swoxn to testify to the
8 Q. In executive session? v
0 A v - 9 truth; that the sworn testimony and/or proceedings were by
. Yes. Yes. :
1 M. TULIOSKT y 10 me stenographically recorded and transcribed under my
. + (Okay.
Th}a,nk 11 sgupervision, to the best of my ability; that the foregoing
1 MR. MARKOWITZ: ou very mich.
¥ Y 12  transcript containa a full, true, and accurate record of all
12 MS. ZULTOSKI: That concludes our day.
Y 13 the sworn testimony and/or proceedings given and occurring
13 ignature was reserved.
(Slgnat Was res r\_red ) 14  at the time and place stated in the transcript; that a
14 (Depcsition concluded at 3:48 pm.) 15  review of which wag requested; that I am in no way related
15‘ 16 to any party to the matter, nor to any counsel, nor do I
16 17 have any financial interest in the event of the cause.
1 18 WITNESS MY HAND AND DIGITAL SIGNATURE this 10th
18 19 day of December, 2014.
20 21
21 22 ;
T
0
22 23 Jacqueline L. Bellows
23 Washington State Certified Court Reporter, No. 2297
24 24  jbellows@yomreporting.com
25 25
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLARK

COLUMBIA RIVERKEEPER, SIERRA
CLUB, and NORTHWEST
ENVIRONMENTAL DEFENSE CENTER,

Plaintiffs,

vs. No. 13-2-3431-3
PORT OF VANCOUVER USA; JERRY
OLIVER, Port of Vancouver USA
Board of Commissioners
Pregident; BRIAN WOLFE, Port
of Vancouver USA Board of
Commissioners Vice President;
and NANCY I. BAKER, Port of
Vancouver USA Board of
Commisgioners Secretary,

Defendants.
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BRIAN WOLFE, J.D.; December 03, 2014 2.5
Page 2 Page 4
1 APPEARANCES 1 Vancouver, Washington; Decenber 3, 2014
2
For the Plaintiffs: 2 9:40 a.m.
3 3 --000-~
LIZZY ZULTOSKI
4  BRIAN KNUTSEN 4
Smith & Lowney PLLC
5 917 Oak Street 302 5 COMMISSIONER BRIAN WOLFE, J.D.,
portland, Oregon 97205 6 sworn as a witness by the certified court reporter,
6 503.894.9634 .
elizabethzeige. org 7 testified as follows:
7 brianke@igc.org 8
8 MILES JOHNSON
Columbia Riverkeepexr 9 EXAMINATION
9 111 Third Street 10
Hood River Oregon 97031
10 541.387.3030 11 BY MS. ZULTOSKI:
miles@columbiariverkeeper.org 12 Q. Hello. My name is Elizabeth Zultoski; and, as I sald
11
12  For the Defendants: 13 before, I'm representing Colurbia Riverkeeper, the Northwest
13 DAVID MARKOWITZ 14 Envirormental Center, and the Sierra Club,
KRISTIN M. ASAI
14 Markowitz Herbold BC 15 Could you pleage state your name for the record.
1211 Southwest Fifth Street 3000 .
15  rportland, Oregon 97204 16 ;A. Brian H. Wolfe, W-C-L-F-E.
503.295.3085 17 Q. Have you ever been deposed before?
16 davidmarkowitz@markowitzherbold.com
kristinasai@markowitzherbold.com 18 A Yes,
17 19 Q. How many times?
18 Also Present: ,
19 TODD COLEMAN, PE 20 A Four or five.
JULIANNA M. MARLER 21 Q. Okay, I'datill like to go over a few grownd rules.
20 Port of Vancouver L e ,
21  BRETT VANDENHEUVEL 22 A T've done a lot of depositions where I'm sitting in
Columbia Riverkeeper 2 Mr. Markowitz's geat
22
23 24 Q. 2h. Well, I'd atill 1ike to go over a few gromnd rules
22 25 today. Please answer with yes or no as opposed to a nod of
Page 3 Page 5
1 INDEX 1 the head or uh-uh., We want to make sure we get a good
2 EXAMINATION BY: PAGE
T ME. BULEORKL o e s comm e R 2 transcript here today,
2 3 A Yes, ma'am.
s 4 Q. Please speak clearly, Let me know if you hava any questions
6
EXHIBITS FOR IDENTIFICATION pagE | B or if you need to take a break. I'd be more than happy to
7 6 clarify any of the questions that I em asking, to make sure
Exhibit 29 Defendant Brian Wolfe's Response 57 7 you understand vhat I'm actuslly asking,
8 to Plaintiff's Third Set of . .
Interrogatories and Requests for 8 My first question is what you did to prepare for your
9 Production, 9-23-14 9 deposition today.
10 Evhibit 30 Corvin, Ravon, "Update: Poxt oil 8 110 A T locked at this notebook you have in front of you and spent
terminal hits road block," Columbian,
11 July 9, 2013. 11 a couple hours with Mr. Markowitz and Kristin.
12 Exhibit 31 Notice of Cancellation of Regular 76 112 Q. Did you speak with anyone elge about this deposition?
1 Meeting: PORIVA 006452 13 A, Briefly with Mr, Colemsn and Juliamna.
Exhibit 32  Documents pertaining to 4-9-13 meeting, o1 |14 Q. Did you discuss the -- with any of those individuals, the
14 ‘Confidential,! PORTVA 006100 - 006111 15 deposition of Camissioner Oliver that occurred yesterday?
15 Exhibit 33 Email chain, 4-9-14, 121 6 1 v
PORTVA 006700 - 006701 - les
16 17 Q. Did you review any of the exhibits from Comndsgioner
Exhibit 34 Email, 10-10-13 127 | 18 Oliver's deposition yesterday?
17 it
Exhibit 35 Email chain, 7-2-13, 131 (19 A Mot as exhibits,
18 PORTVA 001065 ~ 001067 20 Q. Al right. Did you attend college?
19  Exhibit 36 Email chain, 4-13-13, PORTVA 005628 187 |9 A Yes,
20
21 22 Q. Where did you go to college?
22 23 A Vhitworth University, then known as Whitworth College, in
23 24 Spokane, Washington.
24
25 25 Q. Did you go to law school?
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BRIAN WOLFE, J.D.; December 03, 2014 14..17
Page 14 Page 16

1 Kalama would like our grain elevators. 8o to go public with | 1 understood it to be.

2 our prices of wharfage and dockage and things like that 2 Q  (By Ms. Zultoski) Okay. Thank you. Do the commissioners

3 would be dangercus. 3 reqularly meet in executive session before regular meetings?

4 Q. Anything else other than those fees that you just referred 4 A, VYes.

5 to? 5 Q. Would you say the majority of the time?

6 A. Nothing comes to mind, 6 A Yes.

7 Q. Has the Board of Commissioners ever rejected a leage that 7 Q. Al the time?

8 was presented by staff? 8 A Mo

9 A Yes. 9 Q. And what cauges the Board of Camissioners to meet in
10 Q. How many times? 10 executive sesslon, sometimes but not always before regular
11 A, Once that I'm thinking of in my tenure. 11 meetinga?

12 Q. Can you share that instance? 12 A, Well, the cause is because staff believes that there are
13 A, Years ago -- I'm going to say 2007 or '8 -~ we were 13 things that need to be discussed that qualify under the Open
14 approached to lease a building to a company that's now 14 Meetings Act for executive session discussion.
15 become a tenant, by the name of Sapa. And at that time the |15 Q. And do the comuissioners ever decide on their own that an
16 way it was presented by the broker, it just didn't seem like | 16 executive gession should be called?
17 a good fit. So we said, We don't want to pursue that. 17 A. I can only think of once what that happened in wy tenure.
18 Q. Has the Board of Comnissloners ever rejected specific lease |18 We were discussing a persomnel matter.
19 tems presented by the port staff? 19 Q. Okay. Before executive sessions, do -- does anyone cn the
20 A. By the staff? "Rejected" would not be the right conclusion. | 20 port staff provide the Board of Camissioners with a written
21 There are times when the terms have been refined by coments | 21 agenda?
22 that the various port comnissioners have made. 22 A Yo.
23 Q. So the Board of Camissioners has the ability to tell the 23 Q. Ever?
24 port staff that a specific lease term is unacceptable? 24 A, Not for executive sessions,
25 A, Idon't think we say it's "unacceptible.” It's just that we |25 Q. Do the commissioner -~ do the -- sorry, Strike that,
Page 15 Page 17

1 would like to have it said better, 1 Do the port staff ever provide the Board of

2 Q. 8o trying it a different way, does the Board of 2 Comissioners with written materiale ahead of time?

3 Commigsioners have the authority to require that the lease 3 A, For executive session?

4 gtaff -- or that the port staff negotiate a different lease 4 Q. For executive session.

5 term -- 5 A. On occasion,

6 A, Yes. 6 Q. Onoccasion, Who decides who may attend executive sessions?

7 Q. ~- than cne presented? 7 A, Who decides? Frankly, T don't know that I can answer that,

8 A, Yes. They have the authority to do that. 8 I don't Jnow who decides.

9 Q. Howoften do the comissioners meet? 9 Q. Okay. Is there anyone that's responsible for determining if
10 A, In general session? 10 thexe are certain people who shouldn't attend an executive
11 Q. In general. . 11 pession?

12 A. Twice a month on the second and fourth Tuesdays, 12 A, Same answer, I don't kuow who would decide who couldn't be
13 Q. Ave those regular mestinga? 13 there. The comdssion could be uncomfortable with people
14 A, Those are regular meetings. 14 being there and ask to be excused. That's -- those kind of
15 . How often does the _Board of Comrdgsioners mest In executive | 15 decisions are generally wade at the staff level. And I

16 session? 16 don't know how Mr. Coleman sets his agenda. We're not

17 A, About 95 percent of the time. 17 involved in that.

18 Q. Zbout 95 percent of the time? 18 Q. Bave there been any instances where the Board of

19 A, Uh-huh 19 Conmiseioners hag asked for a certain individual to be

20 Q. Okay. For what reasoms do the commissioners meet? 20 excluded from an executive session?

21 A, To discuss terms of potential temants. Sometimes there is 21 A, Not someone who's come in and been invited to sit there that
22 litigation. Sometimes there's persomel matters. 22 I'm xemenbering, Occasionally someone will come through the
23 MR. MARKOWITZ: Is your -- ave you answering the 23 door that came into the executive session prematurely,

24 question as to executive session or all meetings? 24 expecting there to be the general meeting going on, We have
25 THE WITNESS: Executive session is what I 25 to stop and make sure he, he or she are ushered back cut the
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Page 66 Page 68

1 Q. Does that make sense? 1 Q (By Ms, Zultoski) I'll rephrase. Would -- strike that.

2 A, Yes. That's an accurate representation of what goes on. 2 Do the commissionera discuss issues of that type,

3 Q. Great., If there's more confusion about terms that I'm 3 meaning explosions of crude, in executive sessions?

4 using, such as "discuss," in future questions, please letme | 4 A. This is the only type of explogion that's ever occurred in

5 Tnow. 5 ny tenure, So no, we don't usually discuss them.

6 A. Ckay. 6 Q. 1Is, is that -- are safety issues related to the Tesoro

1 S0 repeating my question with this wnderstanding now, did 7 Savage project a topic that the comissioners -~ strike

8 you and the other commissioners talk about any other 8 that.

9 concerns beyond envirormental and safety at comission 9 Under OPMA, do you understand safety concerns related
10 meetings? 10 to the Tesoro Savage project as being an acceptable topic
11 A, If I say yes, you're going to ask what were they. But, yes, |11 for executlve sessiona?

12 there were some other concerns. 12 A, By itself, it's not. It's not on the list.
13 Q. Can you recall what those were? 13 Q. When would it be an acceptable topic in your understanding?
14 A, The only one I'm remembering, counsel, g whether or not 14 A, If we were trying to put conditions into a lease that might
15 this T8-JV joint venture was merely a shell without adequate | 15 be raising -- or not raising necessarily but affecting the
16 assets to do the cleanup and things that we were concerned 16 price. : .
17 about., 17 Q. Do you know if that occurred?
18 Q. Do you recall when you digcussed that or talked about that? |18 A. Mo, it did not.
19 A, Idon't recall, I think we talked about it onmore than one |19 Q. It did not?
20 occasion. I don't remerber who-when, 20 A, I don't believe so.
21 Q. Did the commissioners gat an answer to that questiom? 21 Q. 'Those discussions?
22 A, VYes. ' 22 A, Oh, the discussions occurred. But I can't tell you vhen.
23 Q. Do you remember what that answer is? 23 Q. Do you know --
24 A, Insurance. 24 A, I mean there were lots of discussions. Mister -- Brett was
25 Q. Can you expand on -- 25 at: several meetings where we discussed Lac-Megantic.

Page 67 Page 69

1 A Well, we have this $25-million policy they have to put up 1 Q. Right,

2 when they start operations. So that's supposed to cover the | 2 A, Okay? And those were public meetings.

3 leage. 3 Q. Right, Do you recall if any of those happened in executive

4 Q. Okay. Sowith this understanding now of what I mean by 4 sessions?

5 "digcussed, " I'd like to go back to maybe a couple of the 5 A, TIden't believe so. But I don't recall specifically, Like

6 questions that I posed to see if your answers would change. 6 I gaid before, it all blends together.

7 Did you talk about the disaster in Canada in meetings 7 Q. Great. Okay, Now I'd like to turn back to Exhibit No, 29,

8 vhere other comigsioners were present? 8 I believe, which are your discovery responges. Yes, 29,

9 A, Yes, 9 Do you recall the February 11, 2013, executive gession?
10 Q. Do you recall vhen those were? 10 A. No. I seewe went all afternoon. I have no memory of that
11 A Mo 1 at all, That would be a very wiusual meeting. I have no
12 Q. Do you recall what wag said? 12 idea what kind of went on there, ]

13 A Mo 13 Q. What would have been very unusual ebout it?

14 Q. Do you recall anything about the discussions? 14 A, The aftemoon and the length of time, We have these kind of
15 A, There was -~ not really. I mean not really. 15 neetings when ve're discugsing the budget. But this ig not
16 Q. Do you recall if any of those discussion happened in 16 a budget meeting. This is February. I have no memory of
17 executive gessiom? 17 it.

18 A, Some. 18 Q. So thig ig Exhibit No. 9 (handing). I'm wondering if you
19 Q. Iz that the type of issue that the coniasioners would 19 can take a minute to review that.

20 regularly talk about in executive gesgion? 20 A (Witness complies.)

21 MR, MARKOWITZ: I'm going to chject to the 21 Q. Does this help jog your memory about what was potentially
22 vagueness and ambiguity of what is meant by the phrase |22 discussed during that executive seasion?

23 "type of issue." 23 A, Give me a minute, comnsel. I didn't see the back page.

24 A, Ind I was going ask you to clarify that because do you mean |24 Q. Okay.

25 the disaster in Lac-Megantic or explosion of crude 0il? 25 A, No, it really doesn't help me,
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BRIAN WOLFE, J.D.; December 03, 2014 138..141
Page 138 Page 140
1 A Yes. 1 because we were talking about April 13, Now this
2 Q. Vhen? 2 questioned has morphed into the recent resolution from
3 A, Various times, particularly when Burlingten Northem pecple 3 the ¢ity. But I will retum to my instruction that
4 were present. 4 this is beyond the scope of the case.
5 Q. Did any of those discussions occur in executive sessions? 5 Q  (By Ms. Zultoski) Did the Board of Cormissioners discuss
6 A, Idon't believe so. But I don't remember. It all blends 6 _those issues in executive session?
7 together. 7 A What issues?
8 Q. Was rall capacity an igsue that the public raised to the 8 Q. The issues that we were just -- you were discussing before
9 Board of Commissioners throughout the lease negotiation 9 your coungel -~
10 process? 10 A, Well, we talked about capacity.
11 A, You used the word “capacity." Are you sure you know what 11 Q. Right.
12 you're asking there? 12 A, Then we've talked ahout safety. And they're two separate
13 Q. What do you mean by "capacity'? 13 things.
14 A, Well, "capacity" is how many trains can the rail between 14 Q. Right. And before you were cut off, you were talking about
15 Pasco and Vancouver support in a given day. ‘ 15 the City of Vancouver's regolution and the basis for that.
16 Q. Did the public raise concerns to the Board of Comvlesioners | 16 MR. MARKOWITZ: We're not going to get into that.
17 about the quantity and frequency of trains? 17 A, T actually can't talk about that.
18 A, Yes. 18 {By Ms, Zultoski) So earlier you were discusging -- earlier
19 Q. How often? 19 this morning, I believe, you were discussing -~ I'm sorry.
20 A, Every time there's a public hearing. 20 Strike that.
21 Q. 2nd did the Board of Camissioners consider those? 21 During the July 22nd, 2013, executive session, the
2 A, VYes, 22 night before the vote on the lease, there was discussion at
23 Q. In executive sessions? 2 the meeting about public comments; is that corxect?
24 A, I don't remember if it wag executive sessions or when 24 A, In the executive session?
25 Burlington Northern folks were with us. There vere a number | 25 Q. Yes,
Page 139 Page 141
1 of them, We've had decent answers from them. We know --we | 1 A, Well, your question, this question is genexal. Remember
2 knew then what their capacity is. They've throm a lot of 2 that the focal point of the whole meeting was Did we learn
3 money at improving their capacity and their safety. But at 3 anything in-the public discussion that would cause us to
4 that time it was a fairly limited nuvber of cars per day. 4 vant to revisit some or all of the lease and its pricing or
5 Trains per day, excuse me. 5 any conditions that might affect pricing,
6 Q. Is that not the case now? 6 This moming or whenever it wag you asked me about
7 A, Idon't know what it is today. And T don't know that it 7 specific coments that were made, I don't have any
8 would have changed in that one-year period. What I do know 8 recollection of specific coments.
9 18 that they ave throwing money at improving the rail from 9 Q. Right, But glven -- there was discussion about public
10 North Dakota to Washington state and points north, And 10 comments at the July 22nd executive session on some level;
11 whether that increases capacity, I haven't read. 11 correct?
12 Q. Is that it? 12 A, Correct.
13 A I think that's it. I think that's where I need to stop. 13 MR. MARKOWITZ: He's just answered that three
14 Q. 1Is that part of the basls of the City of Vancouver's 14 » times now.
15 concerna? 15 @  (By Ms., Zultoski) So thexe were public comments during the
16 A, MWell, I don't know what the City of Vancouver's councilors' | 16 public workshop that day about the level of concern and
17 concerns are. I thought I did. I thought they were 17 opposition to the project; correct?
18 concerned about safety, about, about explosions that they 18 A, Correct.
19 read about, and about their grade crossings. But it appears |19 Q. Glven the level of public concern and opposition to the
20 that their resolution, at least, transcends that. 20 project, did the Board of Comissioners in that meeting
21 Q. In what way? 21 congider postponing a vote on the leage?
22 They don't talk about safety. They talk about killing the 2 MR, MARKOWITZ: 'That" meaning the --
23 deal. ¥What -- what people don't seem to understand -- 23 M3, ZULTOSKI: The executive session.
2% MR. MARKOWITZ: You can stop. This is beyond the |24 MR. MARKOWITZ: On the 22nd?
25 scope of what I think is appropriate. Let it go 25 MS. ZULTOSKI: On the 22nd.
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BRIAN WOLFE, J.D.; December 03, 2014 142..145
Page 142 Page 144
1 A, We congidered it, I think each of with us in tum said we 1 projects and with the public's interest in knowing what the
2 were -- had enough information. We were ready to go 2 port is doing?
k| forward. 3 It's a difficult balancing act, frankly., We believe we are
4 Q  (By Ma. Zultoski) So the level of public opposition and 4 as transparent as we can be. We -- all of our policies, all
5 concern wag not -- did not impact your consideration of the 5 of our budgets, all of cur tenants are made -~ they're
6 lease? 6 made -~ the public's made aware of them. We haven't done
7 A, Oh, it absolutely impacted it. 7 any deals outside of the public responsibility. That's not
8 MR. MAREOWITZ: Hold it; hold it; hold it. You've | 8 the right vord - purview,
9 gotta wait. 9 We do a lot of vetting at the staff level and some at
10 THE WITNESS: I'mm sorry. 10 the comission level to determine whether those are the
1 MR, MBRKOWITZ: I'm going to instruct him not to 11 right things to wove forward. And then we take public
12 answer. 12 testimony when needed. I mean the public very seldom shows
13 @ (By Ms, Zultoski) So earlier we were talking about the 13 up to thege things. This one and the IDD levy are the two
14 public's -- when the commigsioners knew about -- when the 14 that I think anybody's cared about. They don't show up to
15 port staff presented the lease to the Board of 15 our budget meetings where we have $98 million forecasted for
16 Commissioners. And you didn't recall when exactly that had | 16 next. year.
17 oceurred; 1g that correct? 17 So when you say -- when you infer that there's a public
18 A, Yes. 18 right to know, yeah, there is. We believe we are as
19 Q. Do you remember when the public first learned about the 19 transparent as we need to be.
20 port's consideration of a lease with Tesoro Savage? 20 MS. ZULTOSKI: Ckay. I think that concludes my
21 A, Not specifically. 21 questions.
22 Do you know 1f ~~ can you recall if the -~ 22 MR. MARKOWITZ: All righty, Kristin will be
23 A, It's whenever Tesoro made its public announcement, which I 23 respensible on our behalf for talking to you folk about
2% believe was in April or early May. 24 the protective order, either trying to negotiate limits
25 Q. Is it your understanding -~ or given everything that you 25 on the scope of the questioning that has been the
Page 143 Page 145
1 know generally, do you believe that the Board of 1 gubject of my instructions not to answer, Or, if we
2 Commigsioners knew about the Tesoro Savage lease before the 2 camnot come to an agreement on it, then we'll do a
3 public Jmew? 3 motion for a protective order.
4 Sure, Yes. 4 She'll chat with you. If we could do -- if you
5 Do you believe that the public has a right to know about 5 have the time to do it tonight, that would be
6 projects that the port is pursuing? 6 beneficial, before the Baker deposition. If you don't
7 A, The public does know about projects the port is pursuing 7 have time, I'm going to give the same instructions
8 before we conclude the project. 8 tomorrow with the Baker deposition. It's up to you.
9 Q. Right. But at the -~ before the port spends substantial 9 MS. ZULTOSKI: Okay.
10 resources pursuing a potential project . . . 10 {Signature reserved.)
11 A What is your question? 1 (Deposition concluded at 4:27 p.u.)
12 Q. Does the public have a right to know about those projects at | 12
13 that point? 1
u MR, MBRKOWITZ: I'm going to object as vague and 14
15 argumentative, 15
16 A, I don't know that I would phrase it in temms of right to 16
17 know. Remember that, that even a port is a representative 17
18 form of government, just like congress and the legislature 18
19 and city council. So part of our role is that we are 19
20 suppoged to be the eyes and ears of that very public in owr |20
21 deliberative processes. 21
22 Q  (By Ms, Zultoski) Is that your full answer? 2
23 Yes. 2
24 Q. How does the port commission work to balance the need to 24
25 keep certain information from the public for pursuing these | 25
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Page 146
CORRECTION. & SIGNATURE PAGE

2 Re: Columbia Riverkeeper, et al., v. Port of Vancouver, et al.
Superior Court of the State of Washington for Clark County;
3 No. 13-2-3431-3
COMMISSIONER BRIAN WOLFE; December 3, 2014
4
REPORTED BY: JACQUELINE L. BELLOWS, CCR 2297
5
I, COMMISSIONER BRIAN WOLFE, have read the within
6 transcript taken December 3, 2014, and the same is true
and accurate except for any changes and/or corrections,
7 if any, as follows:
8 PAGE/LINE CORRECTION REASON
9
10
1
12
13
14
15
16
17
18
19
20
21
22 Signed at , Waghington,
23 on this date:
24
25 COMMISSIONER BRIAN WOLFE
Page 147
1 REPORTER'S CERTIFICATE
2 I, JACQUELINE L. BELLOWS, the undersigned Certified
3 Court Reporter pursuant to RCW 5,28.010 authorized to
4  administer oaths and affirmations in and for the State of
5 Washington, do hereby certify that the sworn testimony
6 and/or proceedings, a transcript of which ig attached, was
7 given before me at the time and place stated therein; that
8 any and/or all witness(es)were duly sworn to testify to the
9  truth; that the sworn testimony and/or proceedings were by
10 me stenographically recorded and transcribed under my
11  supervision, to the best of my ability; that the foregoing
12 transcript containg a full, true, and accurate record of all
13 the gworn testimony and/or proceedings given and occurring
14 at the time and place stated in the transcript; that a
15 review of which was requested; that I am in no way related
16 to any party to the matter, nor to any counsel, nor do I
17 have any financial interest in the event of the cause.
18 WITNESS MY HAND AND DIGITAL SIGNATURE this 7th day
19  of December, 2014.
20
21 P
22 \: :,7"“ £
23 Jacqueline L. Bellows
Washington State Certified Court Reporter, No. 2297
24  jbellows@yomreporting.com
25
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NANCY BAKER; December 04, 2014

Page 1

IN THE SUPERICR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLARK

COLUMBIA RIVERKEEPER, SIERRA
CLUB, and NORTHWEST
ENVIRONMENTAL DEFENSE CENTER,

Plaintiffs,

vs. No. 13-2-3431-3
PORT OF VANCOUVER USA; JERRY
OLIVER, Port of Vancouver USA
Board of Commissioners
President; BRIAN WOLFE, Port
of Vancouver USA Board of
Commissioners Vice President;
and NANCY I. BAKER, Port of
Vancouver USA Board of
Commissioners Secretary,

Defendants.

e e e et e’ e e et et et o e e e et St e
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Page 2 Page 4
1 APPEARANCES 1 Vancouver, Washington; December 4, 2014
2
For the Plaintiffs: 2 9:08 a.m,
3 3 --000-~
LIZZY ZULTOSKI
4 BRIAN KNUTSEN 4
Smith & Lowney PLLC 5 COMMISSIONER NANCY I. RAKER
5 917 Oak Street 302 . . '
portland, Oregon 97205 6 sworn as a witness by the certified court reporter,
6 503.894.9634 7 testified ag follows:
elizabethz@igc.org
7  briankeigc.org 8
8 MILES JOHNSON 9 EXAMINATION
Columbia Riverkeeper
9 111 Third Street 10 BY MS. ZULTOSKI:
Hood River Oregon 97031 : P B
1o 541.387 3030 11 Q. Good morning, Commiasioner Baker.
miles@columbiariverkeeper.org 12 A, Good morning.
1 13 Q. My name ip Elizabeth Zultogki. And I represent Colurbia
12 For the Defendants:
13 DAVID MARKOWITZ 1 Riverkeepex, the Northwest FEnvirormental Defense Center, and
KRISTIN M. ASAT 15 the Sierra Club in this matter,
14 Markowitz Herbold PC
1211 Southwest Fifth Street 3000 16 Can you please state your full name for the record.
15 Portland, Oregon 97204 17 A Nancy Baker.
503.295.3085
16  davidmarkowitz@markowitzherbold.com 18 Q. Have you ever been deposed before, Camissioner Baker?
. kristinasai@markowitzherbold.com 15 A, Idon't think so.
18 Also Present: 20 Q. well, 1'd like to go over a few ground rules. It's
19  TODD COLEMAN, PE ,
JULTANNA M. MARLER pAl irportant that you answer questions clearly so that the
20  port of Vancouver 22 court reporter can understand you and that you use yes-or-no
2; 2 angwers ingtead uh-uh or a nod of the head, things like
23 4 that, to make sure that the court reporter understands your
24
as 25 answers.
Page 3 Page 5
1 INDEX 1 Your counsel may object to questions, But if there's a
2 EXANINATION BY: PAGE 2 question and you're able to answer it, please angwer it, If
3 Ms. ZUltoBKi —rrmmmee e e 4 , ,
. 3 you have any questions about my questions, please let me
5 4 know. I want to make sure you understand what I'm agking of
6 5 you. I can always repeat a question if you don't hear it or
EXHIBITS FOR IDENTIFICATION PACGE | 6 would like to hear it again,
7 ) 7 Before we get started, I'm wondering if you spoke with
Exhibit 37 Defendant Nancy I. Baker's Response to 34 8 anyane about this deposition before today.
8 Plaintiffs' Third Set of
9 A, From vhat regard?
Interrogatories and Requests for X . .
o production, 9-23-14 10 Q. Did you speak with anyone in preparation for your deposition
10  Exhibit 38 Declaration of Commissioner Nancy I. 56 1 today?
Baker in Support of Defendants' 12 A, Not other than what I would ordinarily do, no.
11 Motion for Summary Judgment, 11-12-13 13 ¢. Did you gpeak with your coungel?
12 14 A Idon't recall that we talked about it,
3 15 Q. Did you speak with anyene at the port?
14
15 16 A, Other than Juliama and Todd and Michelle, with scheduling,
16 17 no.
17 18 Q. Did you review any documents in preparation for today?
18 19 A, Yes, I did.
19 20 Q. What documents did you review?
20 2l A, The documents in this book.
21
2 22 Q. Is that binder the game ag Exhibit 1?
23 23 A, Yes, I'massumg so, yes.
24 24 Q. May we look at that at a break?
25 25 A, Oh, sure.
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Page 58 Page 60

1 to do was get out of there and go hove. We had been 1 against the lease in Octcber 2013?

2 threatened. So I couldn't even drive myself to the weeting., | 2 MR. MARKOWITZ: I'm going to object; no
3 It was too stressful. I'm just a plain and ordinary human 3 foundation.

4 being. And I just -- if there was discussion -- there must 4 A, I have no idea.

5 have been. But I did not participate in it. 5 Q  (By Ms. Zultoski) Did the port staff inform you about

6 Q  (By Ms. Zultoski) Were you aware that the dizcussion wag 6 whether there would be penalties for voting to disapprove
7 happening? 7 the lease in October 20137

8 A. T don't remenber that. 8 A, I don't remember any.

9 Q. 8o you don't know whether the discussion included talk of 9 Do you know whether there would have been penalties as a
10 the merits about the lease? 10 result of breaking the lease in October 2013?

11 A, T don't remember. I don't know that I even listened. 11 MR. MARKOWITZ: Objection; assumes facts not in
12 Q. 8o if you don't remember, then you don't know whether the 12 evidence and no foundation,
13 merits of the lease were discussed at that session? 13 A I don't know.
14 MR. MARKOWITZ: Objection; argumentative; asked 14 MS. ZULTOSKI: Do you need a break?
15 and answered. She said she does not remenber. 15 THE WITNESS: Yes, please.
16 A, I don't vemember. 16 (Recess taken.)
17 (By Ms. Zultoski) In paragraph 6 you state: “Prior to the 17 Q  (By Ms, Zultoski) So hefore the break, we were talking -- I
18 October 22nd commigaion meeting, I underatood that the 18 guess earlier this moxning, we were ‘talki.ng about the
19 camission would redo its consideration of and deliberations | 19 frequency of executive seseions that the port camission
20 on the TSIV lease,” How did you understand that? 20 holds, I don't want to mischaracterize your testimony., So
21 A, We -~ I had mumerous conversations with Mr, Coleman., I 21 correct me if I'm wrong. But it sounds like the port
22 believe -- and I don't recall for sure -- I don't know who 2 frequently meets in executive sessions before or after
23 else I discussed it with. But because Commissioner Oliver 2 regular sessions, Is that correct?
24 admitted that he had misspoke -- I don't even recall hearing | 24 A, Yes.
25 him say that -- it was necessary for us to redo the lease. 25 And does the -~ are real estate mattexs discussed at
Page 59 Page 61

1 Q. When did -- when was the lease voided by the port? 1 executive gessions frequently?

2 A, I don't remenber the date. 2 A, Yes,

3 Q. Was the lease voided by the port? 3 Q. And what can the -- what do the board of Commissioners

4 A, T don't remember specifically what happened. 4 believe are inappropriate topics to discuss at executive

5 Q. ¥hy did the -~ strike that. 5 sessions regarding a real estate matter?

6 What did the Board of Cammissioners do to recongider 6 MR, MARKOWITZ: I'm going to object based on no

i the leags befors voting on it in Octcber? 7 foundation.

8 A, We agreed that there was an ervor in the vay that it was 8 But you can go ahead.

9 handled. We corrected those errors in those procedures and 9 A, 0Oh Iwould-- you know, I don't kmow. Issues regarding
10 felt that it was necessary to qo back and do it correctly. 10 perhaps what somebody was going to do. If somebody had a
11 Q. Did the board engage in new deliberations before voting on 1 garbage durmp, that would be something we would not be
12 that lease? 12 interested in.

13 A, I don't remewber, 13 @  (By Ms. Zultoski) Let me rephrase, If -~ are there topics
14 Q. Was there pressure from port staff to reapprove the lease? 14 about real estate matters that are off limits to the Board
15 A No. 15 of Cormissioners for questions at executive sessions?

16 Q. Was there ever pressure from the port staff that the board 16 MR, MARKOWITZ: Objection, lack of foundation.

17 vote wanimously to approve the lease? 17 A, No.

18 A, No. 18 Q  (By Ms, Zultoski) So can the conmissioners ask any questions
19 Q. Were there ever discussions about what would happen if the 19 about real egtate matters during executive sessions that

20 Board of Canmissioners voted to disapprove the lease? 20 came to their mind?

21 A, Yo. 21 A, Bsfaras -~ Idon't know. As far as I know. Because they
2 Did the commissioners congider if there would be any 22 would make -~ they will make an effect on the price.

23 repercusgions from voting against the leage in October 20137 | 23 (. Can you think of any topics about a potential lease that

24 A, I don't recall any. 24 couldn't affect price?

25 Would the port have suffered financial losges from voting 25 A, No, I camnot.
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NANCY BAKER; December 04, 2014 86..89
Page 86 Page 88
1 Q. Doyouknow if that's a topic the commissioners will discuss | ! CORRECTION & SIGNATURE PAGE
2 in executive sessions? 2 Re: Columbia Riverkeeper, et al., v. Port of Vancouver, et al.
Superior Court of the State of Washington for Clark County;
3 A, I don't know.
3 No. 13-2-3431-3
4 Q. 1s that the type of topic that the comissioners would COMMISSIONER NANCY I. BAKER; December 4, 2014
5 discuss in an executive session? 4
S MR. MARKOWITZ: I'm gOil’lg to ObjECt to the REPORTED BY: JACQUELINE L. BELLOWS, CCR 2297
P ‘ 5
7 vagueness and anbiguity of what is meant by "type of
. I, COMMISSIONER NANCY I. BAKER, have read the within
l
8 topic. 6 transcript taken December 4, 2014, and the same is true
9 A We've never had the issue before. So I don't know. I can't and accurate except for any changes and/or corrections,
10 say. 7 if any, as follows:
i Q {By Mg, Zultoski) Do you know if there are any other 8 PAGE/LINE CORRECTION REASON
s 9
12 approvalg that the Board Commissioners has to give for the
10
13 Tegoro Savage project to go forward? n
14 A I don't know of any. 12
15 Q. Do you know if there are any additional approvals that the 13
16 comigsioners would need to give if Tegoro Savage wanted to | 14
. in ' 15
17 expand ita facility if it gets built?
16
18 A, Yes, Anything they would want to do, we would have to 1
19 approve. 18
20 Q. Anything that had to do with an expansion? 19
21 A, Yes, 20
' ' ' ' 21
22 Q. Would the board consider those topics about an expansion in
R , 22 Signed at , Washington,
2 an executive gession? 2  this dat
o) el
24 A, T would assume so. 2
25 MS. ZULTOSKT: Ckay. I think that's it. Thank 25 COMMISSIONER NANCY I. BAKER
Page 87 Page 89
1 you for your time. 1 REPORTER'S CERTIFICATE
) (S'lgnature was reserved.) 2 I, JACQUELINE L. BELLOWS, the undersigned Certified
3 (Deposition concluded at 1:29 p.m.) 3 Court Reporter pursuant to RCW 5.28.010 authorized to
4 4 administer oaths and affirmations in and for the State of
5 5 Washington, do hereby certify that the sworn testimony
¢ 6 and/or proceedings, a transcript of which is attached, was
'7 7 glven before me at the time and place stated therein; that
8 8 any and/or all witness(es)were duly sworn to testify to the
o 9  truth; that the sworn testimony and/ox proceedirgs were by
10 we stenographically recorded and transcribed under my
10
11 supervision, to the best of my ability; that the foregoing
n
12 transcript contains a full, true, and accurate record of all
12
13 the sworn testimony and/or proceedings glven and occurring
13 14 at the time and place stated in the transcript; that a
14 15 review of which was requested; that I am in no way related
15 16 to any party to the matter, nor to any counsgel, nor do I
16 17 have any financial interest in the event of the cause.
17 ‘I 18 WITNESS MY HAND AND DIGITAL SIGNATURE this 8th day
18 19 of December, 2014.
19 20
20 21 A .
7 y&pl.w'{f“ £
A
22 23  Jacqueline L. Bellows
23 washington State Certified Court Reporter, No. 2297
24 24  jbellows@yomreporting.com
25 25
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. COLUMBIA RIVERKEEPER; STERRA

- Commissioners Vice President: and NANCY

INTHE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR CLARK COUNTY

CLUB; and NORTHWEST No. 13-2-03431-3
ENVIRONMENTAL DEFENSE CENTER, ‘
DECLARATION OF

Plaintiffs,]  TODD COLEMAN IN SUPPORT
OF DEFENDANTS’ MOTION
vs. FOR SUMMARY JUDGMENT

PORT OF VANCOQUVER USA; JERRY
OLIVER, Port of Vancouver USA Board of
Commissioners President; BRIAN WOLFE,
Port of Vancouver USA Board of

I. BAKER, Port of Vancouver USA Board of
Commissioners Secretary,

Defendants.

1, Todd Coleman, declare:

1. 1 am the Executive Director/CEO of the Port of Vancouver, a position [ have
held since May 2012, Prior to that, I was the Port’s deputy executive director for seven
years,

2. I attended each of the Port Commission’s sessions relating to the ground lease
to the Tesoro Bavage Joint Venture (“TSIV”), including five public workshops and the
July 23 and October 22 Commission meetings. Talso attended the July 22 executive session.
At each of the sessions, my responsibility was in general to ensure that the meeting

proceeded through its agenda.

1- DECLARATION OF TODD COLEMAN IN SUPPORT OF cm‘ﬁ’é‘?fﬁéiffﬁﬁfﬁf‘%
DEFENDANTS® MOTION FOR SUMMARY JUDGMENT SUITE 3000 PACWEST CENYER
No. 13-2-03431-3 1211 5W FIFTH AVENUE

RORTLAND, OREGON 972043730
{0y 23008

Appx. 117
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3 The July 22 executive session discussed whether changes should be made to
the proposed lease terms as a result of any information, including public comment, received
by the Commission during the workshop period.

4, Any change in terms could have affected the value of the project, and

| discussing potential changes publicly would likely have led to potential decreases in the price

the Port obtained for the lease,

5. Attached as Exhibit A is a true and cotrect copy of the Port’s presentation
made to the Board of Commissioners during the July 22 workshop.

6. The July 22 executive session did not include any deliberation, any decision,
or anty vote by the Commission oa the merits of the TSIV lease,

7 At the conclusion of the July 22 executive session, I did nbt know how the
Comrmission would vote on the lease on July 23. 1recall Commissioner Wolfe stating that he
now would have to decide how to vote,

8. Prior to the October 22 Commission meeting, I understood that the purpose of
a new vote was to undo the lease and to get a fresh start on the process. I understood that if
the Commission voted “no,” then the lease and the project would not move forward,

9. 1 did not know, priorto the October 22 meeting, how the Commission would
vote on the lease.

10.  Atiached hereto as Exhibit B is a true and correct copy of the presentation
I made to the Commission at its October 22 public meeting, In describing the new vote to

the Commissioners, I stated that “at this point, we do not have a lease.™

i

1!
i
1
1
2. DECLARATION OF TODD COLEMAN IN SUPPORT OF mﬁt‘z"%,}:ﬁg%%
' DEFENDANTS® MOTION FOR SUMMARY JUDGMENT SUITE 5000 PACWEST GENTER
No. 13-2-03431-3 : FORTLAND, OREREN $7208 379D
{603)295-3085

Appx. 118
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Il Attached hereto as Exhibit Cis a true and correct copy of the Port's Stategic
Plan 2022, |

I'hereby declare that the above statements are true to the best of my knowledge and
belief, and that I understand they are made for use as evidence in comt and are subject to

penalty for perjury.

DATED this &é F day of Novamber, 2013.

i} {ZZ iesmazx
COLUPY\AS8487_2 .

3. DECLARATION OF TODD COLEMAN IN SUPPORT OF MARKOWIZ, HERKOLD,

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT ooty ot e
No. 13-2.03431-3 YR%1 BW FIETH AVENUE

PORTLAND, ORGGON 87204:3730
{507} £26-0085

Appx. 119




ATTORNEY CERTIFICATE OF SERVICE

I hereby certify that on December 6, 2013, [ have made service of the foregoing
DECLARATION OF TODD COLEMAN IN SUPPORT OF DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT on the parties listed below in the manner
indicated:

Brian A. Knutsen [l U.8. Mail
Smith & Lowney, PLLC ["] Facsimile
917 SW Qak Street, Suite 300 [] Hand Delivery
Portland, OR 97205 Overnight Courier
X Fmail - briank@ige.org
Elizabeth H. Zultoski / Eric D. Lowney [] 0.8 Mail
Smith & Lowney, PLLC [ ] Facsimile
- 2317 E John Street [l Hand Delivery
Seattle, WA 98112 Overnight Courier
Artorneys for Plaintiffs ] Email - elizabethz@ige.org
briank@ige.org
] ) g e e P W««w:) {w‘ g,
DATED this 6th day of memi}:}bm& . S,,af L

\‘H%w&m« *

il .
Lawson E. Fite, WSBA #44707
Attorney for Defendants

CERTIFICATE OF SERVICE

Appx. 120
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR CLARK COUNTY
COLUMBIA RIVERKEEPER; SIERRA
CLUB; and NORTHWEST No. 13-2-03431-3
ENVIRONMENTAL DEFENSE CENTER,
_ DECLARATION OF
Plaintiffs, ALICIA LOWE IN SUPPORT OF
DEFENDANTS' MOTION FOR
S, . SUMMARY JUDGMENT
PORT OF VANCOUVER USA; JERRY |
OLIVER, Port of Vancouver USA Board of
Commissioners President; BRIAN WOLFE,
Port of Vancouver USA Board of
Commissioners Vice President; and NANCY
I BAKER, Port of Vancouver USA Bomd of
Commissioners Secretary,
Defendants,
I, Lisa Lowe, declare:
1. 1 am an atforney at the firm of Schwabe, Williamson & Wyati, P.C., and serve

as the general counsel to the Port of Vancouver USA.

2, I attended the five workshops leading to the July 23 public meeting of the

Port’s Board of Commissioners, including the July 22 workshop and executive session,

3 The July 22 executive session discussed whether changes should be made to
the proposed lease terms as a result of any information, including public comment, received

by the Commission during the workshop peried.

1- "DECLARATION OF ALICIA LOWE IN SUPPORT OF giﬁiwﬁgh‘tﬁg?ﬁ%
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT UITE 3000 ngm&f&'&%rﬁgen
13-2-03431-3 ) PORTLAND, OREGON 972043739

(605) 255-3005

Appx. 123
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4, The July 22 executive session did not include any deliberation, any decision,
or any vote by the Commission on the merits of the TSIV lease,

5. When I left the July 22 executive session, I did not know how the
Commission would vote on the lease on July 23,

6. Based generally on my experience in negotiating leases, 1 believe public

discussion of potential changes to the lease terms would likely have led to terms less

- favorable to the Port,

7. I also attended the Commission’s Ootober 22 public meeting. 1 did not know,
prior to the October 22 meeting, how the Commission would vote on the lease.

8. Attached as Exhibit A hereto is a true and correct copy of the cover sheet and
table of contents for the application by TSIV to the Washington Energy Facility Site
Evaluation Council (*EFSEC”).

9, Attached as Exhibit B hereto is a true and correct copy of the cover letter

- accompanying the above BFSEC application,

10, Attached as Exhibit C hereto is a true and correct copy of the October 3, 2013
Determination of Significance and Scoping Notice issued by EFSEC,

I hereby declare that the above statements are true to the best of my knowledge and
belief, and that I understand they are made for use as evidence in court and are subject to

penalty for perjury.

DATED this 4" day of December, 2013.

/g{fw&am X{/df}{jwi»

Adigia Lowe:

COLUPVI3E6224 2
2 DECLARATION OF ALICIA LOWE IN SUPPORT OF . gﬁ%‘gﬁgﬁng’;‘%
DEFENDANTS MOTION FOR SUMMARY JUDGMENT SUITE-A000 PACWEST GENTER
13-2-03431-3 1211 SWFIFTH AVENUE
PORTLAND, OREGON 972043730

{603} 286:3088

Appx. 124




ATTORNEY CERTIFICATE OF SERVICE

I hereby certify that on December 6, 2013, I have made service of the foregoing
DECLARATION OF ALICIA LOWE IN SUPPORT OF DEFENDANTS* MOTION
FOR SUMMARY JUDGMENT on the parties listed below in the manner indicated:

Brian A, Knuisen U.S. Mail
Smith & Lowney, PLLC [] Facsimile

0

917 SW Oak Street, Suite 300 [l Hand Delivery
Portland, OR 97205 [l Overnight Courier
Email - briank@jige.org
Elizabeth H. Zultoski / Eric ID. Lowney [l U8 Mail
Smith & Lowney, PLLC [] Facsimile
2317 E John Street [] Hand Delivery
Seattle, WA 98112 [] Overnight Courier
Attorneys for Plaintiffs Email - elizabethz@igc.org
briank@igc.org
DATED this 6th day of December, 2013, ) g

/
L 2./

,esimn E. sz, WSBA #44707 b
w‘”ﬁj Attorney for Defendants

CERTIFICATE OF SERVICE

Appx. 125



<¢» TESORO SAVAGE

Vancouver Energy Distribution Terminat

Mr. Stephen Posner

Interim EFSEC Manager

Washingfon State Bnergy Facility Site Evaluation Couneil
1300 8. Bvergreen Park Drive SW

Olympia WA 98504-3172

Dear Mr. Posner:

Tesoro Savage Petroleur: Terminal LLC (the Applicant) secks a Site Certificate Agreement (SCA) to
construct and operate the Tesoro Savage Vancouver Energy Distribution Terminal (the Facility) at the
Port of Vancouver USA (the Port). At full build-out, the Facility will be able to receive up to an average
of 360,000 barrels of crude oil per day by rail, store the ol on site, and load the oil outo marine vessels
primarily for delivery to refineries located on the United States” West Coast {the USWC). The Facility
will be entirely located within the Port of Vancouver. Washinipton State Energy Facility Site Evaluation
Council (EESEC) jurisdiction will begin at the time of delivery from the class 1 railroads transfering
control of the unit traing to the Applicant at the project site boundary within the Port, and will end upon
the return of the trains back to the receiving class | railroads from the Applicant.

The Facility™s principal purpose is to provide North American crude oil to U8, refineries to affset or
replace declining Alaska North Slope crude reserves, Californta crude production, and more expensive
foreign crude-oil imports. The crude oil handled by and shipped through the Facility will largely offset
other sources of crude oil used by U.8. refineries that choose to source a portion of their crnde through the
Facility. In accordance with current federal law, crude oil extracted in the United States generally cannot
be exported to foreign countries.

The Fagility will increase the stability of energy supply for the USWC and advance the nation’s
movement toward energy independence. In aceordance with the Merchant Marine Act of 1920 (better
known as the “Jones Act”™) the oil, transpotied by water between United States ports, will only be carried
in United States-flag ships, constructed in the United States, and owned and crewed by United States
citizens and permanent residents. The economic impact directly and indivectly spurred by the Pacility,
through investment in energy exploration and development, manufactoring, and construction and facility
operation jobs, will be significant, This benefit will extend both into the State of Washington, and to other
areas of the United States. The applicant’s analysis of the economic benefit the Facility shows that once
in operation, the Facility will bring to the State of Washington and the City of Vancouver significaiit
revenus through taxation of the Facility’s capital improvemerits and annual property taxes, In total,
constraction of the terminal is expected to generate $9.76 million in non-recurring taxes, of which
Washington State can be expected to receive $7.67 million and local government $2.09 million. Baged on

the value of the project, the annual property tax generated is estimated to be $1,552,951 in current (2013)
dollars.

Facility Location: Oil production in portions of the United States and Canada is growing, resulting in the
increased ayailability of crude oil to serve the U.8. domestic market. Transportation of the crude oil from
the well sites, primarily in North Dakota, Montana, Colorado, Wyoming, and Texas, is limited by the lack
of pipelines to the USWC. At the same time, production in California and Alaska is declining. USWC
refineries have typically relied upon the receipt of crinde oil from domestic and foreign sources for supply
of refinery operations by marine vessels. These new sources of supply from Midwest North America will
primarily replace crude oil from the Alaska North Slope and foreign sources all currently transported to
the USWC by matine vessel,

Tesoro Savage Energy Distribution Terminal
110 Columbia Boulevard, Suite 108 & 110, Vancouver, WA 98660

' " Exhibit B to Lowe Decl
A . 126 )
ppx. 1 Page 1 of 4




The Port is an economic engine for the entire southwest Washington region. The Port has been in
continuous operation since 19172, and provides quality jobs, international frade connections, a strong
industrial Tand base and econctnic stability by generating revenue for our state and local services,
Through the Columbia River and efficient national rajl and road systems, the Port connects Southwest
Washington to the national and global marketplace, a key factor in bringing community prosperity to
Clark County. The Port represents the closest deep water port to the primary sources of the increased
domestic production of petroleum, and is already served by the Class 1 railroads providing service from
the source regions, thereby already providing the necessary transportation infrastructure for transportation
of crude oil to United States West Coast refineries.

Among the many advantages of the Facility’s Jocation, are the Port’s position on the Colambia River, a
water way that has a comprehensively-developed inflastructure to serve large vessels of the type that will
berth at the Facility, In addition, the Port has an existing, mature spill contingency planning system that
is already serving the transportation of erude ofl, petrolenm products, and other materials. The Port’s spill
gontingency planning, and other workplace and environmental plans and protocols, have been developed
eollaboratively with existing tenants and operators, local, state and federal agencies, and the
environmental commimity,

The Port has existing deep draft berths to accommodate curcent and future marine vessels, It has
programmatically developed the necessacy rail infrastructure to handle the proposed rail teaffic resulting
from this and other projects, fully planned and constructed for unit train configuration; and it has the
associated requisite marine infrastructure. The project is proposed in a fully developed industrial location,
and will not require the filling of wetlands or the removal of long established wative vegetation, With the
exception of project-specific rail loops, no additional rail lines need to be constructed to service the
facility’s operations. The project will be construeted in an area that consists of modern fill, and direct
impacts to eultural resources will be minimal to non-existent,

The 8ite; Heavy Tndusivial Zoning and Computible Use: Much of the project will be located in northern
portion of the Port that is the former site of aluminum processing facilities. The site has an intensive
history of industrial use, dating back to 1940, when Alcva first developed the site for aluminum smelting
operations, and continuing until the early 2000°s. When alumimun processing activities on the property
ended, the Port completed the purchase of the Bvergreen and Aleoa properties, with the exception of the
onwsite water tower and the dock strueture in the Columbia River. All structures of the defunet aluminum
processing plants have since been removed. The City of Vancouver®s zoning allows all operations of the
Facility within this heavy industrial-zoned area.

Fransportation of Domestic Crude Of: The Applicant proposes to bring unit tralng of up to 120 cars with
crude oil from Midwest North America into the Port, transported via Class I railroad lines, The ofl will be
received at the Port’s existing West Vancouver Freight Access (“WVEA™) rail facility, a facility built to
accommodate unit trafus for transport of materials on the Columbia River. The WVEA facility is
considered by the State of Washington to be an “essential public facility,” which has been subject to
extensive prior land use planning and prior environmental review. The WVFA facility needs little
enhancement to accommodate the preject, and is operated and controlled by a Washington governmental
agency (the Port), subject to rigorous environmental and safety standards.

Up to four imit traing per day (on average) will be delivered onto the Part’s rail network for staging on the
tail loops serving the Facility, Trains will arvive at Terminal 5 from the east and travel to the rail
unloading building located on the north side of the Terminal 3 rail loop. The design of the rail access will
accommodate complete unit irains, eliminating the need to break trains into smaller segments during the
unloading process. Transportation of products via unit trains is more efficient and economical, while also

" Tesoro Savage Energy Distribution Terminal
110 Columbia Boulevard, Suite 108 & 110, Vansouver, WA 88660 — (801)944-6600
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avoiding the potential safety risks inherent in breaking down and dispatehing train cars within the
transportation chain.

To support the staging of unit trains, two new rail lines will be added to the Terminal § rail infrasteucture.
These additional lines will form two eomplete loops inside the existing rail loops and will begin and end
near the Gateway Avernue grade sepavation. The vail car unloading facility is composed of a covered
structure through which the trains will be pulled and safely secured where the unloading will ocour. Onee
delivered by rail, the crude oil will be transferred by pipeline into storage tanks, and then delivered by
pipelines to the dock facility, where it will be loaded onto vessels.

The Marine Terminal: Impacts to critical areas have been avoided, to a large degree, by losating the
Facility at an existing marine terminal, thus avoiding many of the direst environmental effects that could
be expected from a vew in-water facifity. To obtaln an optimal mooring configuration and to meet
current, rigorous structural and seismic standards, a number of modifications will be required at the
gxisting dock. These medifications includs the removal of existing mooring dolphins and existing over-
water solid and grated walkways, and the installation of new mooring dolphins and piles, along with new
grated walkways. To mitigate the impacts of this in-water work the Applicant proposes to remove 2
substantial nuniber of existing shallow water pilings, with a net benefit for the surrounding river habitat.

Ay Quality wnd Greenhonse Gas: The applicant hes designed the projest to meet all applicable air
emission standards, and is proposing measures to reduce emissions including handling crude oil'in a fully
closed system throughout the Facility to reduce VOC emissions, firing Facility boilers with pipeline
quality natural gas, and installing a floating roof in each of the storage tanks. The applicant has
conducted a comprehensive Best Available Control Technology (BACT) analysis, and has selected the
niogt feasible, effective and economically viable emission controls.

Safety: The safe construction and operation of the Facility is the Applicant’s top priority. Due to its
location within the Port of Vancouver, the Facility is proposed to be within an area of the Port of
Vanscouver that has managed the transportation of many materials, including petrolenm products, for
many years. The Port and its tepants have long-gstablished protocols, plans and operational strategies to
respond to safety concerns, inchuding a collaborative system to avoid and respond in the unlikely event of
unintentional releases,

Thoe Facility will receive crude oil in FRA and DOT approved rail tank cars, Beginning Qctober 2011, all
new DOT rail tank cars In crude oil service have included additional protective safety measures as
compared to provious versions of these cars, including increased head and shell thickness, the use of
normalized steel, incorporation of a ¥-inch thick head shield, and a more robust housing or rollover skid
for protection of top fittings. The Facility will incorporate industry standard secondary containment
systems and will implement operating procedures, monitoring and inspection systems to ensure all
unloading, storage, conveyauce and vessel loading activities are conducted with the highest standard of
care, These systems will include the eapability to collect unintentional releases from the unloading
operation with a capacily to secure the contents of an entire railcar; a fully lined storage area containment
berm designed to capture 110% of the contents of the largest tank, in addition to storm water resulting
from a 24-hour 100-year storin event, fully welded transfer pipelines, and a vessel loading facility
designed to meet USCG spill prevention and safety regulations. The Facility will not handle Group 5
persistent oils which sink in water in the event of unintentional releases. The Facility will have at hand
state-of-the-art booming and skimming equipment 10 recover materials should there be any releases to
water; the Faeility will also participate in the comprehensive spil contingency plan eooperatively
implemented by local, state and federal regulators and merine shipping related industries. The Facility
will incorporate a comprehensive fire protection system, and will work cooperative with Tocal emergency
responders to ensurs they are equipped and frained to respond if needed.

Tesoro Savage Energy Distribution Terminal
110 Columbla Boulevard, Sulte 108 & 110, Vancouver, WA 98660 - (801)944-8600
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Public and Agency Outreach: The Applicant has conferred with local, state and federal agencies, and
will continueto do so in order to achieve compliance with all applicable regulatory standards. We have
engaged in formal pre-application cousultation with the City of Vancouver, and we anticipate fully
meeting all applicable local land use, environmental and safety standards. We have conferred extensively
with EFSEC staff, and anticipate achieving compliance with all regulatory standards, including assurance
of safe, envirommentally sound operation of the Facility. Consultation with local Native American Tribes
is proceeding, and will continue throvghout the BEFSEC process. We have participated in public forums
conducted by the Port, and have met individually with members of the local neighborhood assoefation,
along with local buginess and civic organizations. We will continve this outreach and consultation,
ineluding an upeoming public meeting to be held in Vancouver,

The Applicant requests that EFSEC make a determination under WAC 463-47- 060(1) that an
Buavirotimental Impact Statement is retjuired.

We are looking forward to working with EFSEC on this site certification permit. We feel that our core
values of safety and environmental stewardship will be a positive contribution to the area. Further, we fiel
the project fits within historical use for this site and the Facility will bring many jobs to the area. We are
conimitted to educating the community and interested parties about our proposed project through the
EFSEC process. Please feel free to contact me at 801-944-6600 should you have any questions.

Sincere ;(/
ara

Ketly J, Flint

Tesoro-Bavage Energy Distribution Terminal
140 Columbla Boulevard, Suite 108 & 110, Vancouver, WA 98660 —(801)944-6600
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Docket EF-13 1590

STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

PO Box 43172 » Blympia, Washingion 985043172

Tesoro Savage Vancouver Energy Distribution Terminal
‘ Application No. 2013-01
Docket No, EF-131590

DETERMINATION OF SIGNIFICANCE SCOPING NOTICE
NOTICE OF INITIAL PUBLIC MEETING
| NOTICE OF PUBL;(?%C()I’ING MEETING
Public Meeting Clark College

October 28, 2013 : The Gaiser Student Center

6 to 9 p.m. 1933 Fort Vancouver Way
 Vancouver, WA 98663

Scoping Meeting Clark College

October 29, 2013 The Gaiser Student Center

6to 9 p.m. 1933 Fort Vancouver Way

Vancouver, WA 98663

Description of Proposal: Tesoro Savage Vancouver Energy Distribution Terminal Project,
Application No. 2013-01, Docket No. EF-131590. Tesoro Savage Petroleum Terminal LLC
(Applicant) is proposing to construct and operate the Tesoro Savage Vancouver Energy
Distribution Terminal (Project). The proposed Project, at full operation, will receive up to an
average of 360,000 barrels of crude oil per day from Midwest North America at the Port of
Vancouver, WA (Port) in Clark County. Crude oil received by rail will be unloaded on site,
stored temporarily, then loaded onto marine vessels at the Project site, primarily for delivery to
refineries located on the United States West Coast,

The Project area spans 41.5 acres and includes approximately 38,500 linear feet of pipeline for
conveying crude oil between three main Project areas: rail unloading facility, storage area, and
the marine terminal. The Applicant proposes two additional rail lines be added to the existing
rail loops at the Port’s existing West Vancouver Freight Access (WVFA) rail facility, allowing
accommodations for an average of 4 unit trains per day at the Project unloading facility. The
~ Project storage area will contain six individual, double-bottom, aboveground, steel storage tanks.
Bach tank will be approximately 48 feet tall and 240 feet in diameter, with a shell capacity of
380,000 bbl' and a working capacity of approximately 340,000 bbl. Stored ctude oil will be
transferred by pipeline from storage tanks to the marine terminal for vessel loading at the Port’s
existing berths 13 and 14, The Applicant proposes the existing marine terminal undergo in- and

Tl = Oil barrel
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overwater construction modifications to accommodate Project operations f(n marine vessel
loading,.

The Applicant also proposes a 3,400 square-foot office building for administrative functions and
two additional buildings to house other employee support facilities, cach consisting of
approximately 3,400 square feet. These buildings will be located on the noxth side of the rail
unloading facility (Terminal 5), south of Old Lower River Road.

Proponent: Tesoro Savage Petroleum Terminal LLC, 101 Columbia Boulevard, Suite 108 &
110, Vancouver, WA, 98660,

Loeation of Proposal: The proposed Project will be constructed in south-west Washington on a
41.5 acre site located at the Port within the City of Vancouver in Clatk County. The proposed
Project will be located on the north shore of the Columbia River, approximately 103 to 106 river
miles from the Pacific Ocean. The land for the proposed Project is currently zoned by the City
of Vancouver as heavy industrial. The rail unloading facility (Terminal 5) has existing rail
infrastructure, where the Applicant proposes construction of two additional rail loops and 3
administrative office buildings. The Columbia River waterway is in the Project area and two
offsite wetlands are in the vicinity of the Project areas, one immediately east of the Project

storage area (Parcel 1A), and the other located north of the rail unloading facility (Terminal 5).

Lead Agency: Washington State Energy Facility Site Evaluation Council (EFSEC).

EIS Required: The lead agency has determined that this proposal is likely to have a significant
adverse impact on the environment. An Envitonmental Impact Statement (EIS) is required under
RCW 43.21C.030(2)(c) and will be prepared.

An Application for Site Certification is available for review at the EFSEC office. Copies have
also been provided to the Washington State Library and local libraries, The Application and
other materials are available on EFSEC's website at www.efsec.wa.gov.

The lead agency has identified the following areas that will likely be discussed in the EIS:
Geology and Soils; Vegetation, Fish, and Wildlife; Water Quality, Runoff/Absorption; Air
Quality, Climate; Bnergy and Natural Resources; Environmental Health, Noise, Risk of Fire or
Explosion, Releases or Potential Releases of Toxic or Hazardous Materials; Land and Shoreline
Use, Population, Housing, and Employment; Historic and Cultural Preservation; Aesthetics;
Transportation: Vehicular, Waterborne, and Rail Traffic; Public Services and Utilities,

Scoping and Scoping Meeting: The proposed Project triggers environmental review and public
notice requirements of the State Environmental Policy Act (SEPA). EFSEC intends to conduct a
SEPA scoping meeting at the time and location described above.

Agencies, affected Tribes, and members of the public are invited to comment on the scope of the
EIS. Interested persons or organizations may comment on alternatives, mitigation measures,
probable significant adverse impacts, and licenses or other approvals that may be required.

Initial Public Meeting: As required by RCW 80.50.090(1), EFSEC will hold a Public
Informational Meeting where the EFSEC process will be explained. The Applicant will make a
presentation regarding the proposed Project and the public will have the opportunity to present
written or oral comments at the meeting regarding the Project, as required under WAC 463-26-
025 (1) and (2). The Counsel for the Environment will also be introduced and will explain his
statutory duties. Exhibit C to Lowe Decl
: xhibit C to Low :
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Written comments may be submitted via mail or email at:

Stephen Posner, Via e-mail to gfgec@ute. wa.gov
Interim EFSEC Manager .

Energy Facility Site Evaluation Council

P.O. Box 43172

1300 S BEvergreen Patk Dr, SW

Olympia, WA 98504-3172

‘ Scoping Comment Period: October 3 — November 18, 2013, All scoping comments must be
received in the EFSEC office no later than 5 pm on November 18, 2013, Written comments
may also be submitted at the October 29 meeting,

Open House: The October 28 meeting will start with an Open House from 6:00 to
approximately 6:30 p.n1., where the public will have an opportunity to interact informally with
the Applicant and EFSEC staff,

Responsible Official
Enrgy Facility Site Evaluation Council

Aol |51 ] Date: f@/ﬁg"/ﬁwﬁ”
Q;lﬁ:ph i Posner, Interim EFSEC Manager 4
EFSEC, P.O. Box 43172, Olympia, WA, 98504-3172

. Exhibit C to Lowe Dedl.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR CLARK COUNTY
COLUMBIA RIVERKEEPER; SIERRA
CLUB; and NORTHWEST No. 13-2-03431-3
ENVIRONMENTAL DEFENSE CENTER
DECLARATION OF
Plaintiffs, THERESA WAGNER IN
SUPPORT OF DEFENDANTS’
VS, " MOTION FOR SUMMARY
JUDGMENT
PORT OF VANCOUVER USA; JERRY
OLIVER, Port of Vancouver USA Board of
Commissioners President; BRIAN WOLFE,
Port of Vancouver USA Board of
Commissioners Vice President; and NANCY
1. BAKER, Port of Vancouver USA Board of
Commissioners Secretary,
Defendants.
I, Theresa Wagner, declare:
1. I am the Communications Manager for the Port of Vancouver USA. T have
been employed at the Port for 3-% years,
2. I attended each of the Port Commission’s sessions relating to the ground lease

to the Tesoro Savage Joint Venture (“TSIV?), including five public workshops and the
July 23 and October 22 Commission meetings. [ also attended the July 22 executive session,
though I entered the session about 20 minutes after it began due to press obligations in

connection with the workshop.

1-  DECLARATION OF THERESA WAGNER IN SUPPORT OF Mariow L, HERGOLD,

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT SUTE 300 PAGIEET CRAER
13-2-03431-3 : 1214 SV FIFTH AVENUE

PORTLAND, OREGON 97204-3730
(503) 285-308%
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3. AsT observed it, the July 22 executive session discussed whether changes
should be made to the proposed lease terms as a result of any information, including public
comment, received by the Commission during the workshop period.

4, I did not observe, during the July 22 executive session, any deliberation, any
decision, or any vote by the Commission on the merits of the TSIV lease.

5. I left the July 22 executive session not knowing how the vote the next day
would turn out.

6. T attended the October 22 public meeting where the Commission approved the
TSIV lease. 1did not know how that vote would turn out before it occurred.

7. Attached hereto as Exhibit A is a true and correct copy of a July 3, 2013 press
release issued by the Port regarding the July 22 workshop.

8. Attached hereto as Exhibit B is a true and correct copy of the October 17,
2013 press release regarding the Commission’s October 22 meeting.

9. Attached hereto as Exhibit C is a true and correct copy of the June 20, 2013
press release regarding the June 27, 2013 workshop held by the Commission.

10.  Attached hereto as Exhibit D is a true and correct copy of a fact sheet on the
TSIV project prepared by Port staff,

11.  Attached hereto as Exhibit E is a true and correct copy of a press release
issued by Tesoro and Savage on Aprit 22, 2013,

L hereby declare that the above statements are true to the best of my knowledge and

belief, and that T understand they are made for use as evidence in court and are subject to

penalty for petjury.

DATED

g I:locuslqnad by:
12/5/2013 %mm WOW
Theresa Wagner SR TOREO

COLUPMW358225 2
2 - DECLARATION OF THERESA WAGNER IN SUPPORT OF &’)\%‘E‘g"r‘v’(?“‘gﬂa"lﬁ‘z’

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT BUITE 3000 PAGWEST CENTER

13-2-03431-3 1211 BW FIFTH AVENUE

PORTLAND, OREGON 97204-3730
(603) 206-3085 ]
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ATTORNEY CERTIFICATE OF SERVICE

I hereby certify that on December 6, 2013, I have made service of the foregoing
DECLARATION OF THERESA WAGNER IN SUPPORT OF DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT on the parties listed below in the manner
indicated:

Brian A. Knutsen ] U.8. Mail
Smith & Lowney, PLLC [] Facsimile
917 SW Oak Street, Suite 300 [ ] Hand Delivery
Portland, OR 97205 [] Overnight Courier

DX Email - briank@ige.org
Elizabeth H. Zultoski / Eric D. Lowney [l U.8. Mail
Smith & Lowney, PLLC [ ] Facsimile
2317 E John Street [ ] Hand Delivery
Seattle, WA, 98112 [ ] Overnight Courier
Attorneys for Plaintiffs X Email - elizabethz@ige.org

briank@ige.org

DATED this 6th day of December, 2013, )

L m@n E. Fite, WSBA #44707
" Attorney for Defendants

CERTIFICATE OF SERVICE
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WHY POV?

¢ The Port of Vancouver USA s in the logistics business. It's what we do; and we're good at it.

e We handle a wide variety of cargoes, which includes the movement of liquid bulks, such as jet fuel and
diesel, through the Port of Vancouver. '

¢ Adding North American crude oil to our already diverse list of cargoes makes the pott more robust and
resilient — more stable in uncertain economic times — and able to continue to provide economic benefit
1o Southwest Washington,

o We believe the TSPT project will benefit the port and the community.

COMMUNITY BENEFITS

e Between 80 and 120 people will be directly employed by TSPT and those jobs will be family-wage jobs
with good benefits.

s Qver 1,000 people will have direct, fultime jobs in the transport, handling and servicing of the facility.*
» Total jobs created or related to supporting the TSPT facility and its employees tops 2,700, and will bring
$61 million in annual local purchases.*

e The facility will generate nearly $19 million in tax revenue annually that will go to state and local coffers
for public facilities and services.*

PROJECT BASICS

¢ Approximately 42 acres of port property will be leased by TSPT.

¢ The lease will be for a period of 10 years.

s North American crude oil will be transported by rail from the Bakken Formation to the port where it

will be unloaded, stored and then shipped by marine vessel to refineries in California, Washington and
Alaska.

¢ The state-of-the-industry handling facility will include rail unloading at Terminal 5, storage at Parcel 1A,
and vessel loading at Terminal 4.

e The anticipated initial volume is 120,000 barrels per day (bpd) with near-term expansion to 280,000
bpd; however, TSPT will permit for up to 360,000 barrels per day.

e 120,000 bpd equates to two unit trains per day; 280,000 equates to four unit trains per day.
o Unit trains are made up of approximately 110 rail cars and are about a mile-and-a-half in length,

& Port of Vancouver USA

3103:NW-Lower-River Road; Vancouver, WA 98660 “T:360:693.3611 F: 360.735:1565 E: info@portvanusa.com’  www:portvanusa.com™ ™
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<» TESORO SAVAGE

TESORO AND SAVAGE ANNOUNCE JOINT VENTURE
TO CONSTRUCT AND OPERATE CRUDE-BY-RAIL UNLOADING
AND MARINE LOADING FACILITY AT PORT OF VANCOUVER USA

. *Provides substantial economic benefits to the local community
*Supports energy independence by facilitating transportation of North American crude to West Coast refineries
*Combines capabilities, experience and resources of partners with strong safety and environmental commitments

*Advances Port of Vancouver’s strategic diversification and development goals

Vancouver, Wash. — April 22, 2013 — Tesoro Corporation (“Tesoro”) and Savage Companies (“Savage”) today
announced the formation of a joint venture between Tesoro Refining & Marketing Company LLC (a subsidiary of
Tesoro) and Savage to develop and operate a new 120,000 barrel-per-day (bpd) crude-by-rail unloading and marine

- loading facility at the Port of Vancouver, Wash., subject to approval by regulatory agencies and Port
Commissioners.

With access to rail and existing marine infrastructure, the Port of Vancouver is uniquely positioned to serve as a hub
for the distribution of North American crude oil to West Coast refining centers. Tesoro and Savage are ideal partners
for this project, having already operated in close partnership for almost ten years on the West Coast. The Tesoro-
Savage Joint Venture’s combined capabilities, experience and resources are expected to create substantial benefits
for the Port and the Vancouver community in the form of sustainable revenue to the Port and local jobs associated
with the facility’s construction and operation.

“This is an exciting project, and we are pleased to be partnering again with Savage,” said Greg Goff, President and
CEO of Tesoro. “Building upon the recent success of the rail unloading facility at our Anacortes, Wash., refinery,
where we have been delivering Mid-Continent crude oil via unit train in an environmentally sound and cost-

effective manner, this project is the ideal next step for Tesoro as we drive additional feedstock cost advantage to the
remaining refineries in our West Coast system.”

“We are looking forward to bringing crude oil destination services to the Port of Vancouver,” said Kirk Aubry,
President and COO of Savage. “This partnership solidifies Savage’s position as a leading provider of services in the
crude-by-rail market to refiners, producers and marketers. More importantly, our collaboration with Tesoro will
ensure that the facility is safe, productive and environmentally responsible.”

“The Tesoro-Savage Joint Venture is an ideal fit for what’s necessary to execute this project,” said Todd Coleman,
Chief Executive Officer of the Port of Vancouver. “This project aligns with our strategic goals and our mission to
provide economic benefits to our community through leadership, stewardship and partnership in marine and
industrial development. The Port will benefit from Tesoro’s and Savage’s shared expertise, and we look forward to
working with them to help support the local economy by further diversifying our cargo handling capabilities.”

The Tesoro-Savage Joint Venture will own the crude unloading and marine loading facilities and will enter into a
land lease agreement with the Port for an initial period of ten years. Savage will oversee and manage the design,
construction and operation of the facility on the Joint Venture’s behalf. The facility is expected to be operational in
2014 and will represent an investment of approximately $75 to $100 million, and will be designed to handle an
estimated initial volume of 120,000 bpd with potential near-term expansion capability to 280,000 bpd.

. Exhibit E to Wagner Decl.
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11 PORTOF VANCOUVER USA; JERRY
- OLIVER, Port of Vancouver USA Roard of

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR CLARK COUNTY

COLUMBIA RIVERKEEPER; STERRA | |

CLUB; and NORTHWEST No, 13-2-03431-3

ENVIRONMENTAL DEFENSE CENTER, o
DECLARATION OF

Plaintiffs, MICHELLEALLANIN
SUPPORT OF DEFENDANTS?
Vs, MOTION FOR SUMMARY
JUDGMENT

Camﬁﬁssmnm President; BRIAN ' WOLFE,
Port uf Vancouver USA Board of
Commilssioners Vice President; and NANCY
1, BAKER, Port of Vancouver 1JSA Board of
Commniissioners Secretary,

_Defendants.

1, Michelle Allan, declare:
1, I am the Executive Assistant at the Port of Vancouver. Tattended the five
warkshop sessions regarding the Tesoro Savage Joint Venture (“ISIV”") lease, including the

Tuly 22 executive session, as well as the July 23 and October 22 meetings of the Board of

 Commissioners.

2. Attached as Bxhibit A s 8 true and correet copy of the minutes of the
Commission's June 27, 2013 public meeting and workshops,
3. Attached as Exhibit B i3 a true and correct copy of the public notice for the

July 22 workshop and executive session,

1-  DECLARATION OF MICHELLE ALLAN IN SUFPORT OF Masuows Bsoun,
) DPEFENDANTS’ MOTION FOR SUMMARY JUDGMENT BUTR AR PATWEST BENTER
13-2-03431-3 PORTLANG, OREGON 04T
{508 29505
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4. The following people were in attendance at the Cormmission's July 22

exeontive session: Conunissioner Jerry Oliver, Commissioner Brian Wolfe, Commissioner

Naney 1. Baker, Todd Coleman, Julianna Marer, Alastair Smith, Patty Boyden, Jeff Bstuesta,

Curtis Shuck, Mary Mattix, Theresa Wagner, Alicia Lowe, Mike Schiller, Addison Jacobs,
and s,

5. TheJuly 22 executive session discussed whethier changds should be made to

 the proposed lease terms 48 a result of Ay information, lncluding public comment, received

| vby the Commission during the workshop period.

6. The July 22 execntive session did not include any deliberation, any decision,
orany vote by the Commission on the merits of the TSIV lease.

1. Commissioner Oliver asked staff to determine, at the eid of the skecutive

| session, whether there were any members of the publie still in the building. As there were

none left, be adjourned the public meeting in the same conference room as the executive

session,

8. ‘When Lleft the July 22 executive session, I did not know how the
Commission would vote-on the leaseron July 23,

9. Attached as Exhibit C is a true and correct copy of the minutes of the
Commission’s fuly 22, 2013 woikshop and executive session.

10, Autached as Bxhibit D is a true and correct copy of the minutes of the
Comimission’s Tuly 23 public meeting.

11, Idid notkaow, prior to the October 22 meeting, how the Commission would
yote on the lease. _

12:  Attachied ag Exhibit E is 4 true and correct copy of the dgenda and meeting
materials for the Commigsion's October 22, 2013 public meeting,

13, Attached as Exhibit F is a true and correct copy of the minutes of the

Commission's October 22,.2013 public meeting,

2+«  DECLARATION OF MICHELLE ALLAN IN SUPPORT OF &%ﬁﬁ%ﬁﬁ?&
DEFENDANTS* MOTION FOR SUMMRY JUDGMENT BUNE Auh0 SAOWEST CENTER
1320343 1-3 1215 6W FIFTH AVENUE
PO e
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4. Autached as Exhibit €3 is a true and correct copy of the lease botween the Port
of Vancouver USA und Tesoro Savage Petrolevm Terntinal, LLC, which the Port execoted.
on Qctober 22, 2013, Portions of the document have been redacted to protect confidential
business information of the Port and of the lessee.

15, Afttachied as Exhibit H ig a trug and correct copy of the advance-circulated
Agenda for the July 23, 2013 meeting of the Board of Commissioners,

16.  Attached as Exhibit Iis a true and correct copy of the presentation made by
Jixa Luce, chair of the BErergy Facility Site Evaluation Council, at the June 27, 2013
workshop held by the Comnission.

I7: s addition to public comment received orally at-meetings and workshops of

the Board of Commissiogers, the Port received substantial amonnts of wiltfen commeit,

| of comment letters dated Jiily 8, 15, and 22 from oo oF more 0f the plainiffs.

Thersby declare that the gbove staleraents are true to the best of my knowledge and

belief, and that T understand they are made for use as evidence in tourt and are subject o

| penalty for perjury,

b

&

DATED this (2 day of December, 2013,

ﬁﬂz‘f’ !ge' / ‘ir fgf'(id o
Michelle Allan

- QOLURERAGE 2

3.  DECLARATION OF MICHELLE ALLAN IN SUPPORT OF g&m‘g‘g&mf%% {
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT SUITE 5000 PACWEST SENTER
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mﬁ%ﬁ%}‘g@%ﬁ iy

Appx. 140




ATTORNEY CERTIFICATE OF SERVICE

Lhereby certify that on December 6, 2013, T lnve made service of the foregoing
DECLARATION OF MICHELLE ALLAN IN SUPPORT OF DEFENDANTS?
MOTION FOR SUMMARY JUDGMENT onthe parties listed below in:the manuer
indicated:

Brian A, Knutsen

Smith & Lowney, PLLC

917 SW Oak Street, Suite 300
Portland, OR 97205

Facsimile

Hand Delivery
Overnight Counrer
Email ~ briank@ige.org

Blizabath H, Zultoski / Beie D. Lowney
Smith & Lowney, PLLC

- 2317E John Street

Seattle, WA 98112

Altorneys for Plaintiffs
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PORT OF VANCOUVER USA
BOARD OF COMMISSIONERS
REGULAR MEETING
Tuesday, October 22, 2013

CALL TO ORDER

Commission President Jerry Oliver called a regular meeting of the Port of Vancouver
Board of Commissioners to order at 9:30 a.m., Tuesday, October 22, 2013 at the Port of

Vancouver USA Administrative Office, 3103 NW Lower River Road, Vancouver,
Washington 98660.

OPENING REMARKS BY PRESIDENT AND EXECUTIVE DIRECTOR

The regular meeting was opened to the public at 9:30 a.m. by Commissioner Oliver. He
then invited guests to participate in the Pledge of Allegiance.

Staff and guests in attendance included the following:

Jerry Oliver Port Commission President
Brian Wolfe Port Commission Vice President
Nancy Baker Port Commission Secretary

Todd Coleman
Julianna Marler

Port Executive Director
Port Administrative Services Director

Patty Boyden Port Director of Environmental Services

Curtis Shuck Port Economic Development & Facilities Director

Alastair Smith Port Senior Director of Marketing & Operations

Jeff Estuesta Port Finance Director

Michelle Allan Port Executive Assistant

Alicia Lowe Port Legal Counsel

Lawson Fite Port Legal Counsel

Theresa Wagner Port Communication Manager

Scott Goodrich Port Accounting Manager

Mike Schiller Port General Manager of Operations

Katy Brooks Port Community Planning & Outreach Manager

Dawn Egbenrt Port Contracts Manager

Mackenzie Field Port Communications Coordinator

Katie Odem Port Communications Specialist

Kris Tonn Port Administrative Assistant

Pat Doncaster Community Member

Carol Panfilio Community Member

Barry Cain Columbia Waterfront LLC

" Terry Finn BNSF Railway
Al H. Gillespie Community Member
Wilford J. Hudson Community Member
PORT OF VANCOUVER USA October 22, 2013
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Dave Seabrook
Don Steinike
Pat Kiely

Steve Lennon
Miles Johnson
Jim Eversaul
Michae! Moore
Lehman Holder
Paul Montague
Tedine Roos
Jim Maul
Erskine Wood
John B. Rudi
Paul Furth

Tim Schauer
Dan Serres

Ron Morrison
Den Mark Wichar
Marla Nelson
Marion Ward
Larry Snyder
Cager Clabaugh
Gretchen Starke
Greg Martin

Eric LaBrant
Rob Rich

Kelly Flint
Sydney Reishick
Larry Dykier
Heather Tischbein
Stephen Hulick
Doug Mourer
Steve Oliva
George Vaughan
Mike Alleyn
Pierre Danowski
Pat Freiberg
Mark Smith
Larry Purchase
Randy Clisk
Arwen Bird
Sharon Pesut
Diana L. Gordon
Andy Stone
Courtney Wallace
Justin Piper
Alona Steinke

PORT OF VANCOUVER USA
BOARD OF COMMISSIONERS MEETING

Community Member
Community Member
H. Tech Metal Fab
Community Member
Columbia Riverkeeper
Sierra Club
Thompson Metal Fab

, Sierra Club

Community Member
Community Member
Community Member
Community Member

- Thompson Metal Fab
Community Member
CREDC/Mackay & Sposito
Columbia Riverkeeper
Community Member
Community Member
Northwest Environmental Defense Center
Community Member
Community Member
ILWU Local 4
Vancouver Audubon Society
Community Member
Community Member
Shaver Transportation
Savage/Tesoro
Friends of Clark County
Alliance Individual Group
Community Member
Community Member
Honeywell
HSP/Waterfront
Community Member

Gramor Development

Tesoro

Community Member
ACGI

Community Member
Partners in Careers
Community Member
Community Member
BNSF

BNSF

Community Member
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Judy Edwards Community Member

Cynthia Exton Community Member
Ken Rone Community Member
Aaron Corvin The Columbian
Trixie Stowell Community Member
Matt Gill Tesoro
Jane Jacobsen Community Member
Bob Rowe Community Member
Jeff Arrowsmith HDJ Design Group
Cassandra Profita OPB News
Bonnie Cross HDJ Design Group
Lyndee Cunningham Community Member
David Macko Community Member
William Curtis Community Member
Raymond L. Witter Community Member
Denise McCarthy CREDC
Wilbur Wood Community Member
Pat Christensen UA Local 290
Katlin Hulick Community Member
APPROVAL OF MINUTES

Regular Meeting of October 8, 2013

On motion by Commissioner Baker, seconded by Commissioner Wolfe and carried
unanimously, the Port of Vancouver USA Board of Commissioners approved the
minutes of the October 8, 2013, regular meeting.

OPEN FORUM
Commission President Oliver invited comments from the audience.
Cager Clabaugh, ILWU Local 4

Mr. Clabaugh expressed concerns regarding safety due to helicopters landing at United
Grain Corporation. He asked the port to have this stopped.

Ron Motrison

Mr. Morrison asked the commission about hiring Lawrance Paulson for the Energy
Facility Site Evaluation Council (EFSEC), how much he would be compensated and
who will pay. Commissioner Oliver replied the state will reimburse Mr. Pauison, which
is paid through EFSEC. Mr. Oliver deferred to Executive Director Coleman who stated
the port could provide Mr. Morrison more information on the matter. Commissioner
Oliver indicated it is equivalent to a consultant’'s compensation. Commissioner Wolfe

PORT OF VANCOUVER USA October 22, 2013
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added Mr. Paulson does not vote on the council; he is a representative for the port with
advisory capacity.

No other comments were received.

ACTION ITEMS

Approve the Ground Lease Agreement Between the Port of Vancouver USA and
Tesoro Savage Petroleum Terminal LLC

Executive Director Coleman introduced the action item as contained in the agenda

packet and stated the board of cormissioners has already heard a great deal about this
item.

Executive Director Coleman stated the pornt received statements of concern about the
announcement of executive session following the July 22™ public meeting. He stated
the port discussed these issues immediately and has identified steps to correct the:
procedural issues. He stated this commission and staff has always taken very seriously
the Port of Vancouver's values and mission. Values including professionalism, integrity
and respect are extremely important and are core to what we do, who we are as people

and who we are as employees He statéd based on that, staff felt it appropnate to
correct any procedural issues.

While we are confident the use of executive session on July 22, 2013 was appropriate,
Executive Director Coleman stated. The port has the authority under the Revised Code
of Washington to discuss terms of an agreement which affect the value of the
agreement. This authority is consistent with the Port's use of executive session on July
22nd. He indicated the port acknowledges there were shortcomings in our process;
those shortcomings include guoting the RCW, a clear reason for using executive
session and a concluding time. He added this is relatively simple for us to cure. The port
can take a new vote on the Tesoro Savage lease.

Mr. Coleman stated on July 22, 2013 in executive session there was no action taken.
The deliberation and action was taken on July 23, 2013 during a regular open meeting.
He indicated to make sure the use of executive session is clear and the procedures are
consistent, the port has created an Executive Session Reference Guide. He added we
did not have an executive session this morning, but would we have, there would have

been a citing of the RCW on a specific reason why we were in executive session and
what time we would have concluded.

Executive Director Coleman specified the port did aiso speak immediately with the State
Auditor's Office, again, because we take professionalism very seriously. We like to do
things professionally and in this case we fell short and we had the opportunity to correct
it and for that he apologized. The State Auditor’'s Office indicated the port had taken the
appropriate corrective steps by creating the Executive Session Reference Guide.
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Honorable David E. Gregerson (Dept. 2)
Set: July 24, 2015 at 1:30 p.m.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR CLARK COUNTY

COLUMBIA RIVERKEEPER; SIERRA
CLUB; and NORTHWEST
ENVIRONMENTAL DEFENSE CENTER

No. 13-2-03431-3

PLAINTIFFS’ MOTION FOR

Plaintiffs, SUMMARY JUDGMENT

V.

PORT OF VANCOUVER USA; JERRY
OLIVER, Port of Vancouver USA Board
of Commissioners President; BRIAN
WOLFE, Port of Vancouver USA Board of
Commissioners Vice President; and
NANCY I. BAKER, Port of Vancouver
USA Board of Commissioners Secretary,

T i I T N N A N T g g

Defendants.

KAMPMEIER & KNUTSEN, PLLC

PLAINTIFFS’ MOTION FOR 833 S.E. Main St., Suite 327; Mail Box 318
SUMMARY JUDGMENT Portland, OR 97214
(503) 841-6515
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I MOTION.

“

Plaintiffs Columbia Riverkeeper, the Northwest Environmental Defense Center, and
the Sierra Club (collectively “Riverkeeper”) hereby move the Court under CR 56 for summary
judgment on their First, Third, and Fourth Causes of Action—each of which alleges violations
of the Open Public Meetings Act (“OPMA™). See Riverkeeper’s Second Am. Compl. (“Sec.
Am., Compl.”), 19 53-55; §9 58-63.! Riverkeeper requests that the Court enter declaratory
relief determining that Defendants Port of Vancouver USA and its Board of Commissioners—
Jerry Oliver, Nancy Baket, and Brian Wolfe—(collectively “Defendants”) violated OPMA by
repeatedly excluding the public from Board meetings where deliberations on a proposed lease
for a petroleum storage and transport facility occurred. Given the pervasive nature of these
violations throughout the development of the project, Riverkeeper further requests the Court
declare the Defendants’ approval of the lease null and void.? Finally, Riverkeeper requests the
Court enter declaratory relief determining that Defendant Jerry Oliver violated OPMA by
failing to publically announce the time a July 22, 2013, executive session would conclude and
by failing to publically announce a valid purpose and each actual purpose for which members
of the public were excluded from that executive session.

I1. INTRODUCTION.

The right of the public to be present and to be heard during all phases of enactments by
boards and commisions [sic] is a source of strength in our country.... [TThese specified
boards and commissions, through devious ways, should not be allowed to deprive the
public of this inalienable right to be present and to be heard at all deliberations wherein
decisions affecting the public are being made.

! Riverkeeper does not intend to pursue its Second Cause of Action.

2 The Court previously ruled that Riverkeeper’s request for injunctive relief on the OPMA
claims was rendered moot by Defendants’ second vote to approve the lease. As explained
below, Riverkeeper respectfully requests the Court reconsider that decision in light of
subsequently discovered evidence of much more extensive OPMA violations.

KAMPMEIER & KNUTSEN, PLLC
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OPMA’s exception for an executive session allowed them to exclude the public from Board

meetings.

B. Defendants Violated OPMA by Excluding the Public from Seven Meetings.

Defendants are prohibited from excluding the public from Board meetings when any
communications, deliberations, discussions, considerations, reviews, or similar transactions of
official business related to the proposed Tesoro-Savage facility occur. See supra § II1.C
(OPMA applicability). Defendants may lawfully exclude the public from such meetings only
if one of the narrow statutory exceptions applies. See RCW 42.30.110; and see Miller, 138
Wn.2d at 327.

Throughout the six months that the Port negotiated the lease with Tesoro-Savage,
Defendants excluded the public from at least seven Board meetings that involved key reviews,
deliberations, considerations, and communications about the proposed lease under the guise of
OPMA'’s “minimum price” exception.’ See supra § IV.B; Third Knutsen Decl., Ex. B, pp. 4-6
(claiming RCW 42.30.110(1)(c) as the legal authority for all seven executive sessions at issue).
Defendants justify these private meetings with an egregiously expansive interpretation of the
“minimum price” exception that conflicts with the plain language of OPMA and numerous
court rulings interpreting the statute. The Court should reject such an interpretation.

1. OPMA only allows executive sessions to discuss the “minimum
price” at which real estate will be offered.

Under RCW 42.30.110(1)(c), Defendants may hold an executive session “[t]o consider
the minimum price at which real estate will be offered for sale or lease when public knowledge

regarding such consideration would cause a likelihood of decreased price.” This narrowly

5 Riverkeeper is moving for summary judgment on seven of the several executive sessions held
in 2013 that included discussions about the crude-by-rail facility. Riverkeeper reserves the
right to conduct additional discovery and establish additional violations at trial.
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its members are within the OPMA’s zone of interests because the Legislature enacted the
OPMA to enéum -;}ubii;: access to government deliberations like those preceding the Port’s
lease. See RCW 42.30.010 (declaring purposes of OPMA). Riverkeeper has standing on
behalf of its members who are injured and on behalf of itself, See, e.g., Save a Valuable
Environment v. City of Bothell, 89 Wn.2d 862, 866-7 (1978). Further, this cé&e involves
matters of serious public importance, so the Coutt should exercise its jurisdiction accordingly.
See, e.g., Wash. Natwral Gas Co. v. Puﬁ?ﬁe QU:SZz‘iy District No, 1, 77 Wn.2d 94, 96 (1969).
Viil. CONCLUSION.

For the foregoing reasons, Plaintiffs Columbia Riwu;keapar, Sietra Club, and
Northwest Environmental Defense Center respectfully request that the i:iféurt grant summary
judgment as described herein. ‘

'RESPECTFULLY SUBMITTED this 12th day of June, 2015.

KAM]?MEiR & KMU’I‘?E‘N, PLLC
“Brian A. Kautsen, WSBA No. 38806
833 8.E. Main Street
Suite 327; Mail Box 318
Portland, Oregon 97214 -

Tel: (503) 841-6515
Email: brian@kampmeierknutsen.com

BT & LOWNEY, PLLDE

Knoll Lowney, WSBA # 23457

Elizabeth H, Zultoski, WSBA # 44988
2317 E. John Street, Seattle, WA 98112
Tel: (206) 860-2883; Fax: (206) 860-4187
Email: knoll@ige.org; elizabethz@ige.org
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COLUMBIA RIVERKEEPER

Miles B. Johnson, admitted pro hac vice
111 Third St., Hood River, OR 97031
Tel: (541) 272-0027

Email: miles@columbiariverkeeper.org

Attorneys for Plaintiffs Columbia Riverkeeper,
Sierra Club, and Northwest Environmental
Defense Center
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EFILE from: Markowitz Herbold GlIr  Vlehlhaf PC\Lawson Fite\20150710163626 if

Hon. David E. Gregerson (Dept. 2) E-FILED
Set: July 24, 2015
Time: 1:30 p.m: ‘ 07-10-2015, 16:28
Scott G. Weber, Clerk
Clark County

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR CLARK COUNTY

COLUMBIA RIVERKEEPER; SIERRA
CLUB; and NORTHWEST No. 13-2-03431-3
ENVIRONMENTAL DEFENSE CENTER, :

DEFENDANTS’ OPPOSITION
Plaintiffs, TO PLAINTIFFS’ MOTION FOR

SUMMARY JUDGMENT
VS. '

PORT OF VANCOUVER USA; JERRY
OLIVER, Port of Vancouver USA Board of
Commissioners President; BRIAN WOLFE,
Port of Vancouver USA Board of
Commissioners Vice President; and NANCY
L. BAKER, Port of Vancouver USA Board of
Commissioners Secretary, *

Defendants,
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NO. 13-2-03431-3 PORTLAND, OREGON 67204.370

{603) 295-3085
KristinAsai@markowitzherbold.com
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Typically, the Port provides information in written form to the Commission that it

does not discuss orally with the Commission. For example, the leadership team may provide

~ documents to the Commissioners to give them an update on negotiations, but those

documents are not discussed with the Commission in public meeting or executive session.

({d. 75:1-20, ‘7”}:20—25.) Also, the Port often provides background written material to the
Commission to read in advance of executive sessionsi but the Port and Commission limit the -
discussion in executive session to the portions of the material that fall within a designated
topic under OPMA. (/d. 39:11-40:18.) Thus, the existence of a written document a.ééociated

with a Commission meeting is not conclusive or necessarily indicative of what was discussed

during the meeting,.

In determining whether to bring a topic to executive session under RCW
42.30.110(1)(c), the team discusses whether competitive sensitivities exist and the likelihood
the Port would obtain a decreased price if the topic-were discussed publicly. (/d. 44:22-
46:1.) Then the Port’s CEO and legal counsel go through the propoéed topics for executive
session to determine whether they fall within the OPMA., (Id. 35:2-9, 38:14-39:3.) The
Commissioners rely on counsel to advise them and ensure their discussions comply with the
OPMA. (Oliver Dep. 39:2-40:7, 40:24-41:2, 54:14-55:5; Wolfe Dep. 120:22-121:13; Baker
Dep. 21:2-7, 21:18-22:7; Asai Exs. 6-7.) ' |

The Port interprets the OPMA’s executive session topics narrowly. (Coleman Dep.
24:15-25:4, 50:17-25.) For the “minimum price” proﬁsion, the Port views two categoriés of
information as appropriate: (1) information that would give the customer an advantage in
negotiating a lower price; and (2) information that would give a competitor an opportunity to
negotiate with the Port’s customer, thus creating a bidding process that would decrease the
Port’s price. (Id. 50:17-25.) Public disclosure of the lowest price could give a competitor an

opportunity to steal an entire project from the Port. (See id. 114:14-115:24.)

10 - DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ MOTION MARKOWITZ HERBOLD PC
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The Port provides public notice that it will hold any meeting, public or executive
session, usually the week before the meeting. (Coleman Dep. 43:19-25; Allan Ex. A)) Ifthe
Commission plans to hold an executive session, the Port will give the President of the Board
the topic and statutory provision under the OPMA that will be discussed in executive session

s0 he or she can make the appropriate announcement. (Coleman Dep. 41:6-21.)

IV.  The Port held executive sessions relating to the proposed lease terms that could
affect price.

The Port conducted all of its executive sessions in accordance with its narrow

interpretation of the “minimum price” provision under the OPMA. (/d. 174:18-175:11.) The

Port is confident that all of the executive sessions at issue complied with the OPMA. (/d.

174:18-175:20.)
A. March 26, 2013,

The Port held an executive session on March 26, 2013, (Knutsen Ex. G.) At the time
of the March 26 executive session, the Port staff was negotiating rates with TSJV,
negotiating an exclusive dealing agreement with TSIV, and creating a draft lease. (Coleman
Dep. 95:1-8.)

During the executive session, the Port discussed the proposed project, as well as
another real estate matter and litigation issue. (Id. 94:22-25, 95:14-25.) As relevant to TSJV,
the Port staff presented information to the Commission about the current status of the price-
relaféd lease terms, such as the base rate, wharfage fees, dockage fees, and rail fees. (/d.
96:5-16, 96:21-24, 98:12-23.) The Port staff also discussed the proposed schedule for the
exclusivity agreement (e.g. how long exclusivity should exist). (/d. 96:17-20, 97:9-25.) All
these topics related to the price at which the real estate would be offered for lease because if
made public, the disclosure would lead to a likelihood of decreased price. (Id. 114:14-

115:24, 144:9-19; Coleman Decl. § 4.)
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B.  April9,2013

The Port held an executive session on April 9, 2013 while CEO Coleman was in
Korea. (Knutsen Ex. H; Coleman Dep. 99:14-20.) The Port cancelled the public portion of
the Commission meeting that day, with proper notice, because the Port had no business to be
taken in public. (Coleman Dep. 99:21-100:10; Allan Ex. A at 4.) Eleven members of the
Port staff attended the meeting, plus the three Commissioners, two of the Port’s attorneys,
and representatives from TSJV and BNSF, (Coleman Dep. 102:4-18.) The attendees,
including legal counsel, believed the executive session comported with the minimum price
topic. (Coleman Dep. 174:18-175:11; Krout Decl. 9 3; Lowe Decl. 99 5-7; see also Marler
Decl. § 2; Schiller Decl. 4 8-9.)

The Port held the April 9 executive session to inform the Commission of several key

_ elements of the lease that determine the price of the facility, such as the rate structures,

acreages, facilities, and rail infrastructure. (Coleman Dep. 100:11-23, 101; 12-102:3.) The
Commissioners were very interested in discussing the project with the public and in giving
the public an opportunity to comment. (Id. 114:14-115:24, 115:25-116:15, 129:5-130:13.)
However, at that time, the Poft was negétiating with TSIV about the minimum price for
several elements of the lease and had not yet agreed to exclusivity. (Id. 114:14-115:24,
144:9-19.) Several other ports were interested in the project and would have likely competed
far TSTV’s business if the project had been disclosed publicly'prior to the exclusive dealing
agreement being executed. (/d. 114:14-115:24.) Such competition would have, at minimum,
led to decreased price for the real estate.

Some April 9 attendees have limited recollection of what occurred during the
meeﬁng. (Id. 102:22-103:3, 104:5-7; Allan Decl. § 2; Boyden Decl. § 3; Hepler Decl. § 3;
Lowe Decl. 99 7-8; Marler Decl. § 5; Krout Decl. 4 4; Schiller Decl. § 10.) But interviews of
the attendees, as well as notes taken by two Port attorneys in attendance, demonstrate that the

April 9 executive session discussed the economic terms of the proposed project, including the
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size of vessels, the number of barrels stored onsite and in tanks, the number of cars per train,
the impacts and coordination of underground pipes with other terminals; and the use of rail
tracks. (Coleman Dep. 102:22-103:21; Krout Decl. 9'5; Hepler Decl. § 4, Ex. M; Lowe Ex.
N.)?

The April 9 session began with a presentation by Curtis Shuck, then Senior Sales
Director&for the Porf, on the status of lease négotiations. (Coleman Dep. 105:9-106:18;
Shuck Decl. §2-3.) Shuck then presented on the safety risk issues and how that would affect
the utilization of the Port’s facilities as part of the brief re\}i ew of the elements of the “May
2012 Six Hats” document, which highlighted the factors going into the Port’s consideration
of the lease and its terms. (Coleman Dep. 106:19-108:13.) Shuck introduced everyone in the
room. (Id. 109:4-12; Shuck Decl. § 3.)

Shuck also explained the volumes of oil transport proposed and how it would affect
the Terminal 5 railtrack loop, and that the Port had selected TSIV based on its ability to feed
its own refinery rather than sell crude oil on the oiaen inarket, which directly impacts the
price TSJV was willing to pay for the lease. (Coleman Dep, 109:13-110:19, 121 :25-123:14,
Shuck Decl. 1[ 3; see also Hepler Ex. M.) As part of his presentation, Shuck handed out a
PowerPoint to the Commissioners and discussed some of the slides orally. (Coleman Dep.
111:12-112:2, 118:23-119:11, 119:21-120:17.) Shuck did not discuss all ofthe slides. (/d.
120:23-121:24.) The Port also provided other documents to the Commissioners that were not
discussed. (/d. 141:20-143:10.)

Next, TSIV gave a presentation, with Phil Anderson presenting for Tesoro and Curt
Dowd presenting for Savage. (Jd. 112:3-20.) As best the Port can determine, the TSV
representatives discussed information with the Commission regarding: insurance needs;

capacity, including the number of batrels, tanks, trains, and vessels; TSIV’s oil through-puts

* Exhibits M and N will be filed separately under seal.
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and volumes; anticipated number of jobs; number of acres to be leased. (Jd. 131:21-134:1;
Shuck Decl. | 4; Hepler Ex. M)

TSJV provided a written copy of a PowerPoint presentation to the Port. Coleman
Dep. 123:15-24, 124:4-21,126:3-25; see Knutsen Ex. K.) Riverkeeper’s challenge to the
April 9 session rests on the presumption that the entire presentation was discussed in 7
executive session. However, there is evidence that TSIV did ‘noz give the entirevpresentat'ion.
(Coleman Dep. 123:1 5A—24, 124:4-21,126:3-25.) For example, Riverkeeper relies on an email
from Curtis Shuck providing a “recap of the highlights and next steps” following the April 9
meeting. (Knutsen Ex. 1) But Mr. Shuck, as a good salesman, typically provides hié
subjective opinions, rather than an objective summary of meetings. (Coleman Decl. § 10; see
Shuck Decl. §7.)

Indeed, mahy of the attendees do not recall seeing a PowerPoint presentation. (Oliver
Dep. 97:6-24, 100:7-101:15; Wolfe Dep. 80:7-14, 82:9-83:3, 85:17-86:14; Baker Dep. 38:18-
24, 42:10-43:1; Allan Decl. § 3; Boyden Decl. § 4; Brooks Decl. § 5; Lowe Decl. Y 8; Marler
Decl. § 6; Westrand Decl. § 4; Shuck Decl. §5.) Others recall that representatives from
TSIV gave a presentation, but do not recall TSJV discussing the entire PowerPoint in
executive session, or believe that the presentation they recall is from the public workshop on
June 27, where TSIV gave a similar presentation. (Mattix Decl. 44 2-3; Schiller Decl. § 11;
Hepler Decl. 9 5.) Other attendees have a written copy of the presentation, which indicates it
was only handed out. (Krout Decl. § 6; Allan Decl.  4.)

The Port’s attorneys also took contemporaneous notes during the proceedings on '
April 9 and those notes do not reflect all of the information in the PowerPoint. (Hepler Ex.
M; Lowe Ex. N.) The attorneys’ notes only reflect economic terms that would be
permissible to discuss in executive session. (Id.)

The session ended with Shuck reminding the Commission of the potential iinpact on

other tenants on the Terminal 5 loop track and discussing whether it would adversely affect

14 - DEFENDANTS’ OPPOSITION TO PLAINTIFES’ MOTION Wasacowirz HERBOLD PC
O MARY JUDGMENT ot SWHITHAVENUE

(503) 295-3085

Appx. 156




(OS]

N &

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

those tenants’ operations. (Coleman Dep. 113:15-114:13, 172:14-173 :8.) After the session
ended, TSIV invited the Commissioners to tour Tesoro’s crude oil transfer facility attached
to the Anacortes refinery. (Id. 116:23-117:11.) The Port’s counsel spoke to Shuck about
how to conduct the tours in compliance with the OPMA. (Id. 117:25-11 8:19.) The
Comumissioners toured the facility separately. (/d. 117:12-24.)

Each of the topics discussed in this session, including topics discussed with TSIV,
related to the Commissioners’ consideration of the price at which property would be leased to
TSIV. The attendees believed the executive session comported with the minimum price
requirement. (See, e.g., id. 174:18-175:11; Krout Decl. § 3; Lowe Decl, 9 2-7; Marler Decl. §
2.) Two attorneys were present during the executive session, and the Commissioners relied
on their attorneys’ judgment in conducting the session. (Knutsen Ex. H; Asai Ex. 6-7.)

C. July 9, 2013

The Port held an executive session on July 9, 2013 for real estate, national security,
and potential litigation matters. (Knutsen Ex. P; Coleman Dep. 156:5-10.) As relevant to the
TSIV lease, the only discussion was TSJV’s formation of a limited liability company (Tesoro
Savage Petroleum Terminal, LLC) to operate the facility and the associated financial risks
with that kind of entity. (Coleman Dep. 156:11-22.) A new entity’s financial risks affect the
Commissioners’ consideration of the price for the lease to TSIV because a tenant with higher
financial risk may require a higher lease rate or other conditions to mitigate the risk. (Id.
25:5-17, 47:23-48:20, 50:3-16; Holtby Decl. § 3.)

D. July 16-17, 2013

The Port held executive sessions on July 16 and 17, 2013 to discuss real estate
matters and potential litigation. (Knutsen Ex. Q; Coleman Dep. 157:1 5-24.) During these
executive sessions, the Port presented some of the specific proposed TSIV lease terms to the
Commissioners, namely, the base rent, prices per barrel, wharfage feés, dockage fees,

insurance, responsibility for portions of the construction, and the acreage of the facility.
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discuss how variables specific to the market, customer, or project could affect the proposed
price. Presumably, Riverkeeper wants to restrain the Port to only state monetary numbers in
executive session, but no explanation or discussion of the factors that drove the price. That is
not how real estate transactions function. In practice, the Commission needs to know the
proposed tenant’s requiremeﬂts and associated costs, the tenant’s financial or environmental
risks, and whether the tenant brings value (such as highly sought after jobs) that increases its
desirability and effectively lowers the minimum price. (See, e.g., Coleinan Dep. 47:23-
48:20, 49:9-15, 50:3-16, 91:7-21.) Thus, the Port’s interpretation of the statute is consistent
with the statutory text, OPMA’s purposes, and the practical realities of real estate
negotiations. In contrast, Riverkeeper’s definition would lead to absurd or strained results
and should be rejected.

1. Summary judgment should be denied because the Port has evidence showing the
executive sessions complied with the OPMA.

To obtain summafy judgment, Riverkeeper must establish as a matter of.law that the
Commission held a meeting “where that body fook action in violation of the OPMA[.]”
Eugster v. City of Spokane, 118 Wn., App. 383, 424, 76 P.3d 741, 763 (2003) (“Eugster IT”).
Riverkeeper cannot meet its burden because there is Ievidence showing the seven executive
sessions at issue complied with the OPMA. This evidence precludes sumﬁary judgment in
Riverkeeper’s favor,

Here, the deposition testimony of all three Commissioners, the Port’s CR 30(b)(6)
designee, and declarations from the attendees of the Port’s executive sessions tend to show
that the discussions in executive session were limited to their announced pﬁrposer, the
discussion of real estate matters under RCW 42.30.110(1)(c). (See, e.g., Asai Ex. 17 at 3, 5,
12-15, 22-23, 25; Allan Decl. Y 2-15; Boyden Decl. ¥ 6; Brooks Decl. 99 3-8; Coleman
Decl. 9 9-10, 13-14, Exs. K & L; Krout Decl. § 3; Lowe Decl. 4 2-7; Marler Decl. 12, 5-

8; Mattix Decl. § 4; see also Knutsen Ex. B.) The Port conducted all of its executive sessions
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in accordance with its narrow interpretation of the “minimum price” provision of the OPMA.
(Coleman Dep. 174:18-175:11.) And the Port’s staff and counsel confirm that if the Port
discussed publicly the information it provided to the Commission during executive session,
the value obtained by the public for the lease would have been lowered, either from
competitive offers from other ports or through its customer learning confidential information.
(Id.; Lowe Decl. §5.) At minimum, Riverkeeper’s motion should be denied because it fails
to establish the absence of disputed material facts.

A. Riverkeeper has not shown any OPMA violation on March 26, July 9,
July 16, July 17, or July 23.

For five of the seven executive sessions at issue, the record is entirely absent of any
facts, let alone undisbu.ted facfs, showing that the Port violated the OPMA. Riverkeeper
lconcedes as much by resﬁng i'ts challenge to these sessions solely on its strained reading of
the statute. Riverkeeper’s purported support for establishing OPMA violations during five
executive sessions is that: (1) on March 26, the Port allegedly discussed “various details
about an exclusivity agreement with Tesoro-Savage”; (2) on July 9, the Port discussed
TSJV’s new entity; and (3) on July 16, July 17, and July 23, the Port discussed the proposed
lease terms. (Pls.” Mot. 20, 24-26, 28-29.) Record evidence, however, shows that all of the
discussions during these executive sessions were limited to issucs'that, if made public, would
have likely caused a decrease in the lease price terms.

During the March 26 executive session, the Port staff presented information to the
Commission about the current status of the price-related lease terms, such as the lease rate,
wharfage fees, dockage fees, and rail fees. (Coleman Dep. 96:5-16, 96:21-24, 98:12-23.)
Riverkeeper concedes “these issues arguably could be within the scope of the OPMA
exception.” (Pls.” Mot. 20.) Port staff also discussed the proposed duration for the
exclusivity agreement it planned to enter with its tenant. (Coleman Decl. 96:17-20, 97:9-25.)

The exclusivity agreement was necessary to ensure that a competing port did not offer a
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Administration that the Port needed to require revenue to supplement. (Coleman Dep. 162:3-
22.) These risks would all affect the minimum price the Port woula offer on the lease. (/d.
47:23-48:20, 49:9-15, 50:3-16.)

As to July 23, Riverkeeper relies on an isolated snippet of Commissioner Oliver’s
teétimony to claim that the session was much more extensive. (Pls.” Mot at 29.) The record-
shows, however, that Commissioner Oliver could not remember the July 23 executive session
except that the lease was discussed. (Oliver Dep, 131:1-132:11.) Commissioner Oliver also
speculated that the executive session included a complete review of all the clauses, but .the
Port clarified thaf it only discussed the new clause regarding the approval of the safety plan
proposed on July 22. (Id.; Coleman Dep. 170:25-171:12, 171:19-172:5.)

Riverkeeper has not met its burden to show any violation of the OPMA on March 26,
July 9, July 16, July 17, 01; July 23,

B. Material factual disputes regarding what occurred on April 9 preclude
summary judgment regarding this meeting.

The April 9 executive session was different from the other sessions, but the evidence
does not compel a finding that it violated the OPMA. During this meeting, while the Port’s
CEO was 6ut of the country, representatives from TSIV handed out a PowerPoint
presentation to the Commissioners providing background on their companies and the
proposed prbject. TSJV discussed the potential project with the Cémmissioners, but
substantial evidence indicates that TSIV did not present its entire PowerPoint. (Coleman,
Dep. 126:1-25.) Riverkeeper, however, relies on emails and other documents to speculate
about the discussions in executive session, and asks this Court to assume ffom this second-
hand evidence that the discussions violated the OPMA. That is insufficient to establish
Riverkeeper’s version of the facts is undisputed. To the contrary, record evidence shows that

the attendees are confident the meeting complied with the OPMA and that the PowerPoint
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was not discussed in its entirety. Riverkeeper is therefore not entitled to summary jud gment
as to the April 9 meeting, |

At the outset, the mere presence of TSIV and BNSF representatives at the Port’s
executive session is not a violation of the OPMA. The definition of a non-public meeting is
one that does not permit “all persons™ to attend. RCW 42.30.030. Many of the exceptions
for exccutive session reflect areas where it is reasonable for the governing body to involve
third parties and rely on their confidential input, such as national security, contract
negotiations, employee evaluations, or potential litigation. RCW 42.30.1 10(1)(a),(d), (g), (1),
see Municipal Research and Services Center, The Open Public Meetings Act (June 2014),
available at http://mrsc.org/getmedia/275E74FC-9D43-4868-8987- |
A626AD2CEA9F/opmal4.aspx (“Persons other than the members of the gdveming body
may attend the executive session at the invitation of that body. Those invited should have
some relationship to the matter being addressed in the closed session, or they should be
attending to otherwise provide assistance to the governing body.”); State of Oregon,
Department of Justice, Attorney General’s Public Records and Meetings Manual § 2.E.5, at
174 (2014) (“[N]othing prohibits the governing body from permitting other specified persons
to attend” an executive session). Accordingly, in Port Townsend Pub. Co. v, Brown, 18 Wn.
App. 80, 83-85, 567 P.2d 664, 666-67 (1977), Division II found no OPMA violation when
the Jefferson County Commission met in executive session with a federal funding official to
discuss the appointment or dismissal of a public employee.

Moreover, evidence shows that the contents of the executive session complied with
the “minimum price” exemption for considering the lease of public property. The April 9 |

executive session discussed lease terms that would directly affect price, such as the number

‘of barrels stored onsite or in tanks, the number of cars per train, the impacts and coordination

of underground pipes with other terminals, the use of rail tracks, and key elements of the

~ lease that determine the price of the facility, such as the rate structures, acreages, facilities,
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DATED this 10th day of July, 2015.
MARKOWITZ HERBOLD PC

By: /s/ Kristin M. Asai

David B. Markowitz, specially admitted
Lawson E. Fite, WSBA No. 44707
Kristin M. Asai, specially admitted

Of Attorneys for Defendants
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ATTORNEY CERTIFICATE OF SERVICE

I hereby certify that on July 10, 201’5, I have made service of the foregoing
DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ MOTION FOR SUMMARY
JUDGMENT NO. 13-2-03431-3 on the party/ies listed below in the manner indicated:

Brian A. Knutsen

Kampmeier & Knutsen PLLC
833 SE Main Street, Suite 327
Mail Box No. 318

Portland, OR 97214

Eric D. Lowney

Smith & Lowney, PLLC
2317 E John Street
Seattle, WA 98112
Attorneys for Plaintiffs

Miles B. Johnson
Clean Water Attorney
Columbia Riverkeeper
111 Third Street

Hood River, OR 97031

DATED this 10th day of July, 2015.

CERTIFICATE OF SERVICE

Appx. 163

XOLIX

XL

XLILILIRS

U.S. Mail

Facsimile

ITand Delivery

Overnight Courier

Email - brian@kampmeierknutsen.com

U.S. Mail

" Facsimile

Hand Delivery
Overnight Courier
Email - knoll@igc.org

U.S. Mail

Facsimile

Hand Delivery

Overnight Courier

Email - miles@columbiariverkeeper.org

/s/ Kristin M. Asai

Kristin M. Asai, specially admitted
Of Attorneys for Defendants
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR CLARK COUNTY

COLUMBIA RIVERKEEPER; SIERRA
CLUB; and NORTHWEST
ENVIRONMENTAL DEFENSE CENTER

No. 13-2-03431-3

DECLARATION OF BRETT
VANDENHEUVEL IN SUPPORT OF
PLAINTIFFS’ RESPONSE TO
DEFENDANTS’ MOTION FOR
SUMMARY JUDMENT

Plaintiffs,

V.

)

)

)

)

)

)

)
PORT OF VANCOUVER USA; JERRY )
OLIVER, Port of Vancouver USA Board )
of Commissioners President; BRIAN )
WOLFE, Port of Vancouver USA Board of )
Commissioners Vice President; and )
NANCY 1. BAKER, Port of Vancouver )
USA Board of Commissioners Secretary, )
)

)

Defendants.

L, Brett VandenHeuvel, declare the following on the basis of personal knowledge to

which I am competent to testify:

1. I am the executive director and Riverkeeper of plaintiff Columbia Riverkeeper,

and have held those positions since 2008. 1 was a staff attorney with Columbia Riverkeeper

SMITH & LOWNEY, PLLC

DECLARATION OF BRETT 2317 E. JoAN ST.
VANDENHEUVEL - 1 SEATTLE, WA 98112

206-860-2883
Fax: 860-860-418%7
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from 2007 to 2008;

2. Iattended the Port of Vancouver USA’s (“Port”) public meeting on the evening
of July 22, 2013, held on the proposed petroleum product storage and transport facility. I have -
also since watched parts of a video recording of that public meeting made publicly available by
Clark County Television at the following web address:
http://old.cityofvancouver.us/cvtv/cvtvindex.asp?section=25437&folderID=3734;

3. The Port’s July 22, 2013, meeting was well-attended by members of the public.
Approximately thirty to forty people provided testimony during the public portion of that
meeting, the overwhelming majority of which was in opposition to the proposed petroleum
product facility. I provided public testimony during that meeting on behalf of Columbia
Riverkeeper, as did Daniel Serres, Columbia Riverkeeper’s Conservation Director;

4. To the best of my recollection, Commissioner Jerry Oliver announced prior to
excluding the public from the July 22, 2013, meeting that the purported executive session
would last “a minimum of fifteen minutes.” To the best of my recollection, Commissioner
Oliver and the other Board members did not publically announce during that meeting the time
at which the purported executive session would conclude or provide any more definitive
estimate of the duration of the purported executive session. To the best of my recollection,
Commissioner Oliver and the other Board members did not publicly announce during the July
22, 2013, meeting whether the Board of Commissioners intended to reconvene the public
meeting at the conclusion of the purported executive session;

5. To the best of my recollection, Commissioner Oliver announced prior to taking
public comments at the July 22, 2013, meeting that the Commissioners intended to hold an

executive session after the comments to discuss what they had heard during public testimoney

SMITH & LOWNEY, PLLEG

DECLARATION OF BRETT 2317 E. JoHN 8T,
VANDENHEUVEL - 2 SEATTLE, WA 98112

206-860-2883
Fax: BeO-860-4187
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and how that impacts their deliberations. To the best of my recollection, Commissioner Oliver
announced prior to excluding the public from the July 22, 2013, meeting that the
Commissioners were going into executive session to review the comments and discuss them.
To the best of my recollection, Commissioner Oliver and the other Roard members did not
announce any other reasons for going into the purported executive session during that meeting:

6. After being excluded from the July 22, 2013, meeting for the purported
exemﬁvé session, 1 stayed at the location of the meeting for appz'ox.immeiy thirty minutes. 1
assumed at that point that the Board of Commissioners was not going to reconvene the public
meeting that evening, and I therefore left. Had I known that the Board of Commissioners was
going to reconvene the public meeting, I most likely would have waited longer to be present
for the remainder of that meeting;

I declare under penalty of perjury under the laws of the United States of America and
the State of Washington that the foregoing is true and correct.

s

| ol
Exeouted this _J\ x_j_;th day of December, 2013.

Sdth & Lowney, PLLC

DECLARATION OF BRETT 2317 E. John St.
VANDENHEUVEL - 3 Seattle, WA 98112
206-860-2883
Fax: 860-860-4187
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CERTIFICATE OF SERVICE

L, Jessie Sherwood, declare under penalty of perjury of the laws of the United States,
that I am a citizen of the United States and a resident of King County, Washington, that I am
over the age of eighteen, that I am not a party to this lawsuit, and that on December 3 1,2013, 1
caused the foregoing Declaration of Brett VandenHeuvel in Support of Plaintiffs’ Response to
Defendants’ Motion for Summary Judgment to be served on the following by having it hand

delivered to the following address and by electronic service to the following email addresses:

David B. Markowitz

Lawson E. Fite

Kristin M. Asai

Markowitz, Herbold, Glade & Mehthaf, P.C.

1211 S.W. Fifth Ave., Suite 3000

Portland, Oregon 97204-3730

Email: LawsonFite@MHGM.com
KristinAsai@MHGM.com
BrendaAnthony@MHGM.com
SaraPomerening@MHGM.com

Attorneys for Defendants

@W C dtaniwooal

Jessie Sherwood

SMITH & LowNEY, PLLEC

DECLARATION OF BRETT 2817 E. JaHN ST,
VANDENHEUVEL - 4 SEATTLE, WA 98112

206-860-288B3
FAax; B60-860-4187
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INTHE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR CLARK COUNTY

COLUMBIA RIVERKEEPER; SIERRA v
CLUB; and NORTHWEST No, 13-2-03431-3
ENVIRONMENTAL DEFENSE CEN' TER,

SPOSEBT ORDER ON
Plaintifls, Dﬁ% EN ﬁ)&l\f T8 MOTION FOR
SUMMARY JUDGMENT AND
V. MOTION FOR PARTIAL STAY

OF DISCOVERY
PORT OF VANCOUVER USA; JERRY
QLIVER, Poit of Yancouver USA Board of
anmmmmx‘s President; BRIAN WOLFE,
Port of Vangouver USA F%oaa & of
Commissioners Vice President: and NANCY
1. BAKER, Port of Vancouver iJ SA Board of
Commissioners Secretary,

Drefendants,

THIS MATTER came for hearing on January 10, 2014 before the Court, the

Honorable David E. Gregerson, on defendants’ Motion for Summary Judgment pursuant to

- CR56(c) as w plaintiffs’ claims arising under Washington's Open Public Meetings Aot

(“OPMA”) and State Environmental Policy Act (“SEPA™), and on defendants” Motion Tor
Partial Stay of Discovery. Plaiutiffs were represented by Brian A. 'f{.mnzwn, Miles Johnson,
and Elizabeth Zultoski, and defendants were represented by David Markowitz and Lawson
Fite. The Court heard oral argument of covnsel and considered the following documents and

other evidence;

i [PROPOSED| ORDER ON DEFENDANTS® MOTION FOR MK HiRioL,

SUMMARY JUDGMENT AND MOTION FOR PARTIAL e 1
STAY OF DISCOVERY 1243 SUFIFTH AENLE

PORTLAND, DREGDN 912083738

{508 30t g

Appx. 168




. Defendants’ Motion for Sumumary Judgment;

Declaration of Michelle Allan;

Declaration of Commissioner Nancy 1, Baker;
Declaration of Patty Boyden,

Declaration of Katy Brooks;

Declaration of Todd Coleman;

Declaration of Jeff Hstuesta;

Declaration of Addison Jacobs;

Declaration of Alicia Lowe;

. Declaration of Julianna Marler,

11. Declaration of Mary Mattix;

 Declaration of Commissioner Jerry Oliver;

. Declavation of Mike Sehiller;

. Declaration of Curtis Shuck;

. Deelaration of Alastair Smith;

16. Declaration of Theresa Wagner,

. Declaration of Commissioner Brian Wolfe;

- Plaintiffs” Response to Defendants’ Motion for Summary Judgment;
. Declaration of Brian A, Knutsen, |

20,
21
22,
23,
24,
25,

Declaration of Brent Vandenheavel,

Defendants’ Reply in Support of Motion for Summary Judgment:
Swpplemental Declaration of Todd Coleman,

Defendants' Motion for Partial Stay of Discovery;

Declaration of Lawson Fite; and

Plaintiffs’ Response to Defendants’ Motion for Partial Stay of Discovery.

The Court, being fully advised, hersby enters the following ORDER;

2 .

IPROPOSED] ORDER ON DEFENDANTS® MOTION FOR
SUMMARY JUDGMENT AND MOTION FOR PARTIAL
STAY OF DISCOVERY

Appx. 169
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L. The Court finds that the Energy Facilities Site Locations Act, RCW 80.50.1 80,
exempts the execution of the lease at issue in this action from procedures under
SEPA, The Court further finds that the contingencies contained in fhe lease ensure
that the execution of the lease does not Hmit the reasonable ran ge of alternatives 1o be
considered in SEPA roview of the project. Accordingly, Defendants’ Motion for
Summary Judgment is GRANTED as to plaintiffs’ Fifth and Sixth Causes of Action,

2. The Court finds that the corrective actions taken by defeudants, incl uding the public
votes on July 23 and October 22, 2013, and adoption of a revised executive session
announcermerit procedure beginming on Angust 13, 2013, render wmoot plaintiffs’
requests for injunctive relief under the OPMA. Defendants” Motion for Summary
Judgment is GRANTED as to plaintiffs’ requests for injunctive relief on their Firsy,
Second, Third, and Pourth Causes of Action pertaining to any OPMA violations,

3. Defendants” Motion for Summary Judgment is GRANTED as to plaintiffs’ request
for a declaratory judgment that defendants’ decision to approve the lease for a
petrolewm products facility at the Port of Vancouver USA is null sand void,

4. The Court finds, with respect to the remainder of plaintiffs’ First, Second, Third, and
Fourth Cavses of Action, that the present record does not demonstrate that discovery
would be inappropriate or fruitless, The Court therefore declines ruling on
defendants™ Motioo for Summary ludgment on these claims and GRANTS plaintiffy’
CR 56(f) vequest for continuance;

5. Defendants’ Motion for Partial Stay of Discavery is DENIED WITHOUT
PREJUDICE.

IT18 8O ORDERED,

DATED this _2.l0 day of __ Wiarchy, 2014,

/s/ David E. Gregerson

Hon. David B, Gregerson

[PROPOSED] ORDER ON DEFENDANTS’ MOTION FOR éfi‘é?‘g‘%;&fﬁgg;?

SLEM'MARY JUDGMENT AND MOTION FOR PARTIAL smﬁ'mgq s»fim?wﬁs;tl'cf«:wjen

STAY OF DISCOVERY >m;f;:z§ovgy:z§;g£ sf}%:ﬁ‘mo
{0, 208 2088,
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Superior Court Judge

Clark County Superior Court

Presented by;

MARKOWIJ{Z HERBOLD, GLADE &

Pé; . P,
avid Bv i&fimmmm ﬁ%?&i!y delmifted
Lawsed Y. Fite, WEBA #44707

Kristin M. Af{z: i, speciaily admitted

Of Attorneys for Defendants

Approved as to form, notice of presentation waived:

SMITH & LOWNEY, PLLC
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By A f&: /

Bman A Koatser “/W‘%EM #38806
Elizabath ¥ E‘ulmiﬂu WERA #44988

COLUMBIA RIVERKEEPER
Miles Johuson, speciglly admitied

Of Attorneys for Plaintiffs
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" EFILE from: Markowitz Herbold ' ’ - Mehihaf PC\Lawson Fite\Decl Lisa Lowe.tif

E-FILED
07-10-2015, 16:29

Scott G. Weber, Clerk
Clark County

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR CLARK COUNTY

COLUMBIA RIVERKEEPER; SIERRA.
CLUB; and NORTHWEST No. 13-2-03431-3
ENVIRONMENTAL DEFENSE CENTER,
DECLARATION OF

Plaintiffs, ALICIA LOWE IN SUPPORT OF
DEFENDANTS’ OPPOSITION
Vs, : TO PLAINTIFFS’ MOTION FOR

SUMMARY JUDGMENT
PORT OF VANCOUVER USA; JERRY
OLIVER, Port of Vancouver USA Board of
Commissioners President; BRIAN WOLFE,
Port of Vancouver USA Board of
Commissioners Vice President; and NANCY
I. BAKER, Port of Vancouver USA Board of
Commissioners Secretary,

Defendants,

1, Alicia (“Lisé”) Lowe, declare:

1. I am a shareholder at the firm of Schwabe, Williamson & Wyatt, P.C. 1have
worked as an attorney in Washington since 1985, and focus my pfactice on estate planning
and representing Washington Port Districts.

2. [ am currently general counsel for the Port of Vancouver USA (“Port”) and
have served in this role since at least 2001. I regularly advise the Port and other Washington
Port Districts in many areas, including the Open Public Meetings Act (“OPMA™).

"

i

1- DECLARATION OF ALICIA LOWE IN SUPPORT OF 'Zfﬁ?é‘;?,’é‘,?f;@?;’;?‘é‘gﬁ T‘;RC
DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ MOTION 1211 SWFIFTH AVENUE
FOR SUMMARY JUDGMENT PORTLAND, OREGON 97204.3730

(603) 295-3085
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3. I currently serve as Chair of the Washington Public Ports Association
(“WPPA”) Legal Committee. T have taught courses for the WPPA on the OPMA, including
teaming with WPPA staff to present a required training course under the OPMA for
Commissioners of Port Districts throughout Washington,

4, As general counsel, T attend all of the Port’s executive sessions unless I am
unavailable. If I am unavailable, another attorney from my firm attends the executive
sessions. I view my role as a monitor of discussions in executive session and listen actively
to ensure that the discussions comport with the OPMA and the anhounced purpose of the
executive session. The Port Staff and Board of Commissioners listen to and'follow my
advice about the executive session,

5. My practice and policy, in construing the scope of the “minimum price” .
exemption under RCW 42.30.110(1)(c), is that an executive session may include discussion
of many factors that drive the minimum price of a lease, some of which are an increase in the
number of jobs in exchange for reduced rent, safety records that affect insurance and bond
reqﬁirements, financial viability and credit history of the proposed tenant, and the length of
the lease term. My interpretation is consiétent with the interpretation of the Municipal
Research and Services Center and counsel for other Ports in Washington. It is the Port
Staff’s practice to give the Commissioners documents priof to an executive segsion for them
to teview on their own, but most of the time those documents are not discussed in their
entirety during the executive session, Our discussion during executive session is limited to
considerations that drive price. |

6. .Based on my legal knowledge and experience, I believe any exchange of
pleasantries between the Commissioners prior to the start of an executive session is
acceptable under the OPMA.. Such conversations are not related to the Port’s business and

are probably not subject to the OPMA.,

H
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7. I was present at the executive sessions held by the Port on March 26, April 9,
July 9, July 16, July 17, July 22, and July 23, 2013, According to my notes and memory of
each executive session, none of the discussions went beyond my interpretation of the scope
of the “minimum price” exemption. Attached as Exhibit N is a true and correct copy of notes
that I took during or following the April 9 executive session.

8. I have no recollection that the PowerPoint attached as Exhibit K to Brian
Knutsen’s Declaration was given during the executive session on April 9, 2013. It is my
practice to put any presentations that are given in executive session into my file, but I do not
hﬁve a file copy of the presentation marked as Exhibit K.

9. The July 22 executive session discussed whether changes that would impact
price should be made to the proposed lease terms as a result of any information, including
public comment, received by the Commission during the workshop period. The July 22
executive session did not include any deliberation, any decision, or any vote by the
Commission on the merits of the TSJV lease.

10. - When | left the July 22 executive session, I did not know how the
Commission would vote on the lease on July 23.

1. Following the controversy regarding the July 22 announcement, Port Staff and
I'have instituted changes that help ensure more consistent compliance with the OPMA.

I have taken a more aggressive role in monitoring announcements, agendas, and discussioris
in executive session, I also meet with Port Staff the Wednesday prior to Commission
meetings to review and approve (i) what may be discussed in executive session and (ii) all
presentations that are proposed for executive sessions.

12.  Tattended the Commission’s October 22 public meeting. 1 did not know, prior

to the October 22 meeting, how the Commission would vote on the lease,

/I
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I'hereby declare that the above stateménts are true to the best of my knowledge and

belief, and that I understand they are made for use as evidence in court and are subject to

Yo K

penalty for petjury. N
DATED this " day of July, 2015.

Alic‘ia Lowe
458007
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ATTORNEY CERTIFICATE OF SERVICE

I hereby certify that on July 10, 2015, I have made service of the foregoing
DECLARATION OF ALICIA LOWE IN SUPPORT OF DEFENDANTS’
OPPOSITION TO PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT on the

party/ies listed below in the manner indicated:

Brian A. Knutsen U.S. Mail
Kampmeier & Knutsen PLLC Facsimile
833 SE Main Street, Suite 327 Hand Delivery

Mail Box No. 318
Portland, OR 97214

XOOOX

Overnight Courier
Email - brian@kampmeierknutsen.com

Eric D, Lowney ‘ Xl U.S. Mail
Smith & Lowney, PLLC [l Facsimile
2317 E John Street [ ] Hand Delivery
Seattle, WA 98112 [l Overnight Courier
Attorneys for Plaintiffs Email - knoll@igc.org
U.S. Mail
Miles B. Johnson [] Facsimile
Clean Water Attorney ] Hand Delivery
Columbia Riverkeeper [ ] Overnight Courier
111 Third Street Email - miles@columbiariverkeeper.org

Hood River, OR 97031

DATED this 10th day of July, 2015.

s/ Kristin M, Asai

Kristin M. Asai, specially admitted
Of Attorneys for Defendants

COLUPW
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CERTIFICATE OF SERVICE
I, Brian A. Knutsen, declare under penalty of perjury of the laws of
the State of Washington, that I am co-counsel for Plaintiffs-Petitioners
Columbia Riverkeeper, Sierra Club, and Northwest Environmental
Defense Center and that on November 6, 2015, I caused the enclosed
Combined Appendix to Statement of Grounds for Direct Review and

Motion for Discretionary Review to be served on the following in the

manner indicated:
David Markowitz
Kristin Asai O Messenger (hand
Lynn Gutbezahl delivery)
1211 SW Fifth Ave., Suite 3000
Portland, OR 97204 | O U.S. Mail (postage

davidmarkowitz@markowitzherbold.com | Prepaid)
kristinasai@markowitzherbold.com

lynngutbezahl@markowitzherbold.com /, E-mail (per agreement
with counsel)

Lawson Fite

Attorney at Law O Messenger (hand
5100 SW Macadam, Suite 350 delivery)

Portland, OR 97239 )
lawsonfite@gmail.com O U.S. Mail (postage

prepaid)

v E-mail (per agreement
with counsel)

B

Brian A. Knufsen, WSBA # 38806
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