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I. INTRODUCTION

This case is about an insurance company’s attempt to recoup money it
paid to its insured, Skils’Kin, in connection with an embezzlement scheme
perpetuated by its employee for more than 4.5 years. The U.C.C. contemplates
sophisticated commercial businesses like Skils’Kin will obtain insurance for
the type of fraud that occurred here, but after it paid Skils’Kin’s claim, the
insurer, Travelers Casualty and Surety Company (“Travelers”), brought this
action attempting to shift its loss to Washington Trust Bank (“WTB”).

Skils’Kin serves thousands of clients. Skils’Kin’s employee, Shannon
Patterson, was able to cover up her embezzlement scheme for years as a
consequence of the Skils’Kin’s inadequate internal controls and lack of
financial oversight. Skils’Kin knew about these problems and was warned
about them by its auditor, Skils’Kin cloaked Patterson with full financial
authority and then failed to properly review its banking statements, which
would have allowed it to catch the ongoing fraud. The facts surrounding the
embezzlement are certainly tragic; Ms. Patterson’s drug addiction, her ultimate
suicide, and the embezzlement of money from her employer who is entrusted
to protect some of the most vulnerable people in our society are awful things to
consider. However, Travelers provided insurance in this matter — exactly as its
policy required and exactly as envisioned by the public policy underlying the
U.C.C. While the facts are tragic, this matter is now about insurance proceeds
- not Skils’Kin or its clients. The Washington U.C.C. places the risk on

Travelers, not on the Bank, in these circumstances.
1I. STANDARD OF REVIEW

Certified questions are matters of law reviewed de novo and in light of



the record certified by the federal court. Saucedo v. John Hancock Life &
Health Ins. Co., __P.3d __, 2016 WL 852459, at *2 (Wash. 2016) (citing
Carlsen v. Global Client Solutions, LLC, 171 Wn.2d 486, 493, 256 P.3d 321
(2011). RCW § 2.60.020 (2015) authorizes this court to accept certified

questions from federal courts. Carlsen, 171 Wn.2d at 493.

III. STATEMENT OF THE CASE!

A, Skils’Kin is an agent for and authorized to receive, manage, and
spend Social Security benefits for and on behalf of its clients
deemed incapable to manage their own funds,

Skils’Kin is a Washington corporation that is paid by the Social
Security Administration to act as a Corporate “Representative Payee” and
manage the Social Security benefits of persons deemed incapable of managing
their own funds.? The Representative Payee Program (“Program”) is a Social
Security Insurance (“SSI”) benefit distribution and management service
created and regulated by the federal Social Security Administration
(“Administration”).> A SSI beneficiary who is deemed unable to manage his or
her own finances by the Administration is required to use a Representative
Payee as a condition of receiving SSI benefits.* By accepting SSI funding
through the Program, beneficiaries make the representative their agent with

power to receive, manage, and spend SSI benefits.’

L' WTB’s citations are to the pleading filing numbers, identified as “ECF No. X at Z) where X
is the pleading number and Z is the page number of the pleading. The pleadings were
consecutively paginated in accord with the Local Rules for the Eastern Disttict of Washington
so the page number reference in the citations in this brief always refers to the consecutive
pagination at the bottom of the document. If a reference is made to a paragraph (instead of a
page) the reference is detailed with a § symbol.

2 ECF No. 69 at 11 4; 5; 6.

320 C.F.R Ch, I, Pt, 416, Subpt. F; see ECF Nos. 107; 123 at { 3 showing this is undisputed,
420 CF.R. § 416 et seq.; see ECF Nos. 107; 123 at 4 4 showing this is undisputed,

520 CF.R. § 416.640; ECF Nos. 69 at 2; 91 at 1 3; 91-1 at 10-12; 107 at 1-2.



Under the terms of the Program, Skils’Kin agrees to act as agent for its
clients.® Skils’Kin is further authorized to act by the beneficiaries themselves
who sign an agreement specifically acknowledging and appointing Skils’Kin,
and its employees, to serve as their agent and Representative Payee.” Skils’Kin
manages monthly income and living expenses of at least 1,000 clients for

whom Skils’Kin acts as Representative Payee.?

B. Skils’Kin maintained a Pooled Account at Washington Trust
Bank for Skils’Kin’s clients.

Corporate Representative Payees like Skils’Kin are authorized under
the Program to open a pooled account under the Corporate Representative
Payee’s name and direct all the Social Security funds for all of its clients into a
pooled account; Skils’Kin opened a pooled account at WTB to manage the
funds as allowed by the Program.? During the relevant time period (2010 —
2013) the account number for that single account had three different account
numbers (“the Pooled Account.”)!?

C. Skils’Kin entrusted Shannon Patterson, its employee and agent,
to manage its clients’ financials and its Pooled Account,

Shannon Patterson (“Patterson”) began working for Skils’Kin in 2001
in the Payee Services Department, and then in January 2004 was promoted to
Payee Services Coordinator and was a signatory on the Pooled Account.!! She

was promoted again to Payee Services Supervisor and, in this role, had full

¢ ECF Nos. 91 at  3; 91-1 at 10-16.

7 See ECF No. 69 at 1 7. (“1 authorize SKILS’ KIN Staff to act as agent/payee on my behalf . .
..”YECF Nos. 91 at § 3; 91-1 at 10-16).

8 ECF No. 91-5; see, e.g., ECF No, 91-1 at 10-16.

9 ECF Nos. 90 at {{ 4-5; 90-1.

0 ECF Nos. 69 at  8; ECF No. 90 at 41 4-5; ECF No. 90-1.
""ECF Nos. 91 at 97-9; 91-5 at 32; 91-6 at 36-37; 91-7 at 45-46.,



access rights in Skils’Kin’s accounting software used to maintain it client
records, and was responsible for supervising employees in the Spokane
office.!* Patterson was promoted to Director of Payee Services in March
2010,

In addition to supervisory responsibilities, Patterson was responsible
for a group of clients for whom she would monitor finances, input transactions
into the accounting software, and print and sign checks to pay their bills.'
Skils’Kin also provided Patterson with full access rights to its QuickBooks
software (until October 2012), as well as the ability to create and print checks,
in addition to the ability to edit, post, and delete transactions.!* Throughout her
employment with Skils’Kin as Supervisor and Manager, Patterson at all times
remained a signatory on the Pooled Account at WTB and signed checks using
a signature stamp.'S

D. Skils’Kin agreed its Pooled Account would be governed by a
contract under which Skils’Kin promised to report forgeries,
unauthorized signatures, and other errors to WTB.

When it opened its Pooled Account with WTB, Skils’Kin agreed that it
would be governed by the account Terms & Conditions and by the Deposit
Account Agreement for Business Customers.'” Patterson signed all of these

contracts with WTB on behalf of Skils’Kin.'® These contracts required

12ECF Nos. 91 at 17 7-9; 91-5 at 31-32; 916 at 36-37; 91-7 at 43-45,
3 ECF Nos. 91 at 41 7-9; 91-5 at 32; 91-6 at 36; 91-7 at 45,

1 ECF Nos. 91 at 1 9; 91-7 at 45; 107 at #19; 20 C.F.R. § 416.640.

'S ECF Nos. 91 at § 7; 91-5 at 32-33.

' ECF Nos. 69 at 7 8; 91 at 9 7, 9; 91-5 at 32; 91-7 at 47-49,

'7 ECF Nos. 90 at 1 5-6; 90-1; 90-2.

18 See id.



Skils’Kin to promptly examine and report to WTB all its monthly statements

for unauthorized withdrawals.!?

E. Skils’Kin expressly cloaked Patterson with actual and apparent
authority to make agreements on its behalf, indorse checks for the
payment of money, and to make withdrawals,

On October 1, 2009, Skils’Kin executed and presented to WTB a
corporate Board resolution by Skils’Kin providing broad powers to Shannon
Patterson,?” which stated, in part:

(4) Any of the persons named below, so long as they act in a
representative capacity as agents of this corporation, are
authorized to make any and all other contracts, agreements,
stipulations and orders which they may deems advisable for
the effective exercise of the powers indicated below, from time
to time with this Financial Institution, concerning funds
deposited in this Financial Institution subject to any restrictions
stated below.?’

The “powers indicated below” in the Resolution expressly authorized
Patterson, via her regular signature and her stamped signature, to “open any
deposit or checking account(s) in the name of [Skils’Kin]” and “endorse
checks and orders for the payment of money and withdraw funds on deposit”
with WTB.?? The Resolution gave these powers equally to Patterson, and to the
CEO and Executive Director of Skils’Kin.**

Under the Resolution, Patterson could have withdrawn all of the funds

directly from the Pooled Account if she had wanted. The Terms and

1 ECF No. 90-1 at 24, 29, 31,

0 ECF No, 90 at 1 9; No. 90-3 at 47,

2L ECF No, 90 at ] 9; 90-3 at 47 (emphasis added).
22 ECF No, 90-3 at 47.
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Conditions contract governing the Pooled Account also gave this authority to
Patterson. Specifically, it says:

Unless clearly indicated otherwise on the account records, any
of you, acting alone, who signs in the space designated for
signatures on the signature card may withdraw or transfer all
of any part of the account balance at any time. Each of you
(until we receive written notice to the contrary) authorizes each
other person signing the signature card to indorse any item
payable to you or your order for deposit to this account or
any other transaction with us,?

There is no dispute that Patterson was one of the signers on the Pooled
Account signature cards.?® Skils’Kin never provided any notice to WTB that it
was revoking Patterson’s authority it granted her under the Resolution or the
terms of the contracts governing Skils’Kin’s accounts at WTB until after
Patterson’s death.?

1. Patterson exercised the actual authority that Skils’Kin
granted her to withdraw funds for its clients and indorse
checks on their behalf as Representative Payee.

Patterson drew checks to payees against the Pooled Account; there is
no dispute that she was authorized to draw and sign these checks on behalf of
the drawer, Skils’Kin.?” Beginning in 2010 or earlier, Patterson began
presenting (to one WTB branch) checks written to Skils’Kin’s clients for
whom Skils’Kin was acting as Representative Payee; though she was not the
named payee on these checks, she received cash over-the-counter and signed

the back of the checks in her name.?® Patterson embezzled some or all of the

4 ECF No. 90-1 at 24, 29, 31; see also ECF No. 90 at § 5 (emphasis added).
5 ECF Nos. 90-1; 90-2; see also ECF No. 90 at §{ 5-6.

26 See BECF Nos. 90 at ] 9; 90-3.

21 ECF No. 69 § 9.

28 ECF No. 69 § 8-14.



cash received in the transactions, but it is unknown what amounts Patterson
gave the named payees because Skils’Kin never interviewed any client to learn
if Patterson had delivered the cash to them,?’

At Skils’Kin’s request, WTB employees cashed the checks believing
that Patterson was authorized to cash checks for Skils’Kin’s incapacitated
clients who were purportedly unable to come into the WTB themselves for
various reasons.*® There was a general understanding among tellers at the
WTB branch that Patterson had authority to engage in the check-cashing
transactions at issue on behalf of Skils’Kin, the Representative Payee for each
client; the tellers understood this agreement had been reached between
Patterson and WTB Branch Manager Debbie Carlson.?! Patterson continued
cashing checks under this arrangement from 2008 until shortly before her death
in February 2013.3 At no time during that period did Skils’Kin ever tell WTB
that there was any problem,**

Some of these checks are at issue in this lawsuit (the “Checks™).3* All
of the Checks were drawn from the Pooled Account and signed by Patterson on
the front as an authorized signer of Skils’Kin, the maker/drawer of the
Checks.* Some of the Checks cashed by Patterson were made payable by her

to payees who were clients of Skils’Kin.3¢ Other Checks cashed by Patterson

* ECF No. 91-10 at 74-75.

30 BCT Nos. 69 at 4 13, 14; 91 at 4 15-18; 91-13 at 114-118; 91-14 at 127-131; 91-15 at 140-
142; 91-16 at 149-150; 91-18 at 166.

31 Id

32 ECF Nos. 91 at § 18; 91-6 at 37-38; 91-7 at 43,
3 ECF No. 90 at 4 16-18.

M ECF No, 69 at  9-12.

3 ECF No. 69 at 9.

3 See, e.g., ECF No. 42 at 4 8.



were made payable by her to payees who were not clients of Skils’Kin, but
WTB was not aware of that fact.’’ Patterson also cashed checks that she made
payable to “cash.”?® Travelers has never claimed that WTB did anything wrong
in paying checks to Patterson made payable to “cash.” *° In every instance,
however, each check Patterson presented and cashed was issued by Skils’Kin
and signed by Patterson as authorized signer for the issuer, Skils’Kin.** WTB
permitted Patterson to present and cash the Checks provided she indorse the
back.!

2. Patterson never dealt with WTB in any capacity other than
as Skils’Kin’s agent,

WTB always understood Patterson was dealing with it on behalf of
Skils’Kin.*? Patterson had no personal account at WTB and never transacted
any personal business with WTB.** WTB dealt with Shannon Patterson only in
her capacity as a Skils’Kin employee and authorized representative and agent
of Skils’Kin.*

F. Skils’Kin received paper statements with images of the checks
clearing the Pooled Account each month, and Skils’Kin also had
24-hour online access to its statements and images of both the
fronts and backs of each check.

Each month, WTB furnished Skils’Kin with a paper statement for the

3TECF Nos. 91 at 9 9; 91-7 at 47-49.

38 ECF Nos. 91 at §9; 91-7 at 47, Travelers did not assert its properly payable claim for these
checks. See ECF. No. 42.

%9 See ECF. No. 42

10 ECF No. 69 at #9.

# ECF No. 69 at #12.

“2ECF Nos, 90 at 4 10; 91 at 15-17; 91-13 at 117-119; 91-14 at 130-131; 91-15 at 140-141.
4 ECF No. 90 at 1 10.

“ See id.



Pooled Account.*> Each statement contained a legend stating that:

The bank is released from liability or claim of loss except when
the depositor has reported a discrepancy or irregularity in
connection with the account within 30 days from the date of
statement in which the discrepancy occurred....*

Each monthly statement WTB sent Skils’Kin contained a legend in the
top right corner of the first page, which read: “For assistance, call: PRIORITY
SERVICE 1-800-788-4578.”*7 Any customer could call that number and
request copies of cancelled checks drawn on their account.*®

Skils’Kin’s monthly statements identified checks drawn upon and
cleared through the Pooled Account in the month preceding that statement, in a
list reciting the number of the check, the date it cleared, and the amount of the
check.*? Each statement contained images displaying the front side of each
check identified and listed in the statement; the image for each check showed
the date, amount, name of payee, Shannon Patterson’s signature as authorized
signer for Skils’Kin as the maker of every check, and a memo line on which
Patterson entered information about the purpose of the check.*® Skils’Kin
admitted that it never, examined the backs of the checks to look for improper
or unauthorized indorsements as part of its reconciliation process.’! Although
Skils’Kin could have told from the entries on the memo lines on the front of

the checks that something was amiss, if it had looked.*?

4 See, e.g., ECF Nos. 90 9 11, 13; 90-1 at 73; 91-11 at 86.

% ECF Nos. 190 at 7 11-13; 90-1.

4T ECF No. 90 at ] 13.

8 ECF No, 90 at § 13; see also ECF No. 123 at 29.

4 See ECF No. 90 at 1§ 11-13.

50 See ECF Nos. 90 at 9 12; 91 at 92.

SLECF No. 91 at §13; 91-11 at 93.

2 ECF Nos. 9199 13, 19; 91-11 at 94-96; 91-17 at 154155, 158, 161; 90 at 9 18; 90-6.



In addition to the monthly paper statements, beginning in January 2001,
Skils’Kin requested and WTB provided 24-hour online access to Skils’Kin’s
Pooled Account.*? Through this online access, Skils’Kin had access to virtual
statements as well as images of both the front and back of every check that
cleared the Pooled Account.** Patterson was one of two employees at
Skils’Kin who had the ability to see copies of the checks and virtual statements
online, and run reports showing information about the account daily
activities.”®

Skils’Kin affirmatively subscribed to WTB’s online service by
activating 24-hour online access through two separate WTB programs: Positive
Pay and e-Business Express.’ Skils’Kin expressly subscribed to these
programs pursuant to the Master Commercial Services Agreement (“Master
Agreement”) and the Commercial Services and Accounts Addendum
(“Addendum”) dated January 21, 2011, executed by Patterson, on behalf of
Skils’Kin.”” The Positive Pay system is a service provided by WTB to
Skils’Kin providing 24-hour online access to images of complete copies of the
front and back of each check that cleared Skils’Kin’s pooled account.’®
eBusiness Express is a service facilitating access to electronic copies of

monthly account statements.>® Skils’Kin continued to receive paper copies of

33 ECF Nos. 90 at 9 6-8; 90-2; 91-8 at 56-57, 61, and generally pages 57-62; 91-10 at 6; 110-3
atq8.

4 1d

35 ECF No, 91-8 at 59, 61.

56 ECF Nos. 90 at 1 6-8; 90-2; 91-8 at 56-57, 61, and generally pages 57-62.
STECF Nos, 90 at § 6; 90-1.

5% BCF No. 90 at 1§ 6-7.

5 ECF No. 90 at { 8.
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the monthly account statements (and imaged front copies of items) in addition
to the online access.

G. Skils’Kin lacked adequate financial oversight, and failed to rectify
the inadequacies in its internal controls and business practices,
despite repeated warnings from its auditor.

In January 2012, Skils’Kin’s auditor, Moss Adams, sent Skils’Kin a
warning about its Social Security Payee Accounts; specifically, Moss Adams
“found there were limited controls over the Social Security Payee accounts
during [its] review of controls” and expressed concern about the fact that “one
person [Shannon Patterson] has the ability to write checks with minimal
oversight.”%® Moss Adams recommended Skils’Kin “implement controls that
will create segregation of duties in this area” and, importantly, suggested that
Skils’Kin ask its clients “who receive checks made out to them [to] sign for the
checks when they pick them up.”¢!

Despite Moss Adams’ audit warning in 2012, Skils’Kin did nothing,
and consequently it received another warning letter the following year in
January 2013, noting a “significant deficiency” in Skils’Kin’s internal controls,
which it defined as “a deficiency, or a combination of deficiencies, in internal
control that is less severe than a material weakness, yet important enough to
merit attention by those charged with governance.”®? Moss Adams reiterated

the same recommendations as the previous year, noting that although it warned

S ECF Nos. 91 at 4 5; 91-3 at 24. It is undisputed that Moss Adams referred to Patterson
because she is the only person to whom it could have been referring, ECF Nos. 91 at § 14; 91-
12 at 104,

61 ECF Nos. 91 at 9§ 5; 91-3 at 24,
S ECF No. 91 at § 6; 91-4.
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Skils’Kin of its inadequate control and oversight the prior year, “management
had not made changes.”®>

Skils’Kin finally learned of Patterson’s embezzlement scheme only
after Patterson committed suicide on February 12, 2013, because she left a
message telling Skils’Kin where to look.% Patterson’s text message also
disclosed she had a prescription pill habit.®® Skils’Kin officials met with WTB
officials the day after Patterson’s death, at which time Skils’Kin “discovered
several recent checks that were self-endorsed by Shannon and cashed at the
Indiana Branch,”¢ Skils’Kin later discovered 280 checks totaling $510,000
that were self-endorsed and cashed at the Indian branch of WTB from August
2010 through February 8, 2013.7¢7

H. Skils’Kin waited more than 60 days to disclose to WTB the
existence of unauthorized payments.

By letter dated March 1, 2013, Skils’Kin first put WTB on notice of its
assertion that WTB had improperly paid for lack of proper indorsement by the
named payee the checks that Patterson cashed.®® The letter only referenced two
checks that cleared on February 8, 2013 and October 3, 2012.9° WTB did not
receive any other notice from Skils’Kin (before the lawsuit was filed in
December 2013) that identified checks it believed were improperly paid from

the Pooled Account.” After this lawsuit was filed, WTB received a

S 1d.
6 ECF Nos. 69 at  15; 91 at 44 7, 14; 91-5 at 34; 91-12 at 105-107.

5 ECF No. 91 at § 19; 91-17 at 154
% ECF No. 91 at § 7; 91-5 at 34,

67 Id,

% ECF Nos, 90 at ] 16; 90-5 at 51-53.
69 ]d

"ECF No. 90 at ¥ 17.
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spreadsheet in the discovery process on February 18, 2014, which Travelers

claimed identified all of the “checks at issue.””! All of these Checks (except

one of the two included with the letter of March 1, 2013) were on account

statements given to Skils’Kin more than 60 days before WTB was told the

checks were allegedly improperly paid.”*

IV.  CERTIFIED QUESTIONS

The Eastern District of Washington certified the following questions

for the Washington Supreme Court:

1.

When a check (i) is presented for payment, (ii) bears no signature in the
name of the payee on the back, and (iii) the drawee/payor bank pays the
check over the counter, in cash, to an individual who is not the payee
but who is an authorized signer on the account and who signs the back
of the check in her own name, is the signature on the back of the check
an “unauthorized signature,” “alteration,” or “unauthorized
indorsement” as a matter of law imposing on the customer the notice
requirements of RCW 62A.4-406(f)?

If the Answer to Question #1 is “Yes”, does providing a bank customer
with a listing of the front of the checks and electronic access to images
of the front and back of the checks via online banking make the

“statement of account” and “items” reasonably available as required by
4-406(a)?

Does a bank fail to exercise ordinary care as a matter of law if it pays a
check to a person other than the payee when the check contains no
indorsement in the name of the payee?

V. SUMMARY OF THE ARGUMENT
The District Court for the Eastern District of Washington (“EDWA”)

issued an order recognizing there are disputed issues of fact surrounding the

proper payment of the checks at issue in this lawsuit — including the actual and

apparent authority of Patterson as agent for both Skils’Kin and Skils’Kin’s

"LECF Nos. 90 at 7 18; 90-6.
72 ECF Nos. 90 11 16-18; 90-5; 90-6.

13



clients. Ignoring the EDWA, Travelers spends a significant portion of its brief
arguing the checks at issue were not properly payable under RCW 62A.4-401,
yet that issue is not before this Court on certification. Rather, the EDWA seeks
guidance on sections of the Washington version of the U,C.C. that would
potentially dispose of this case short of a trial.

RCW 62A.4-406(f) acts as a prerequisite to filing a lawsuit by a
customer against its bank when the bank complies with the safe-harbor account
statement requirements of RCW 62A.4-406(a). The EDWA asks this Court to
assume (for the sake of the certification) that the checks at issue were not
properly payable. This is a sensible approach under the circumstances because
if the items were properly payable under RCW 62A.4-401, there would be no
need to address the 4-406(f) affirmative defenses at issue. It is undisputed that
Travelers, through its insured, failed to provide the required notice to WTB
under 4-406(f). Therefore, the second certification question asks whether WTB
complied with the requirements of 4-406(a) (the “statement rule”), which
provides a “safe-harbor” to a bank when it provides an account statement to its
customer. A bank is entitled to the safe harbor when it provides its customer
with a statement describing each item paid by “item number, amount, and date
of payment.” RCW 62A.4-406(a). This triggers the customer’s duties under 4-
406(f) to review and report errors in a timely manner. There can be no dispute
that WTB provided statements (both in paper form and electronically) that met
the safe harbor requirements. WT'B was not required to return copies of the
items paid, but it did that too.

Travelers knows its failure to comply with 4-406(f) is fatal to its claim.

It amended its original complaint to remove its factual admission that Patterson

14



indorsed the back of the checks, but Travelers’ new and crafty pleading does
not make it immune to the affirmative defense available under the statute. It
asks this Court to make a tortured analysis of the law and facts and ignore the
signature on the checks. Ultimately, the answer to the first certified question is
that Patterson’s signature is an unauthorized indorsement and/or an
unauthorized signature (either for the purposes of presentment or as a receipt
for the cash), imposing on Travelers the notice requirements of 4-406(f).
Despite Travelers’ creative theory, it cannot prove the items were improperly
paid unless Patterson’s signature was unauthorized, which necessarily imposes
the notice requirements of 4-406(f).

Finally, the EDWA asks this Court to provide guidance regarding
“ordinary care” and whether a bank fails to exercise ordinary care as a matter
of law when it pays an item indorsed in a name other than the name of the
payee. This analysis only applies after the application of 4-406(f), which
applies “without regard to care or lack of care.” Here, Patterson’s signature
was an unauthorized indorsement and/or unauthorized signature, and under the
plain reading of the statute the § 4-406(f) statutory bar is not affected by any
duty of ordinary care. The duty of ordinary care question applies only to
payment of items identified within the 4-406(f) notice period, and only then
with respect to unauthorized signatures and alterations.

As to those items, RCW 62A.4-406(c) — (¢) enact a comparative fault
regime based on the concept of ordinary care by both the customer and the
bank. U.C.C. Articles 3 and 4 provide a myriad of instances when an item is

vproperly payable without an indorsement in the name of the payee, including

agents of the payee, accommodation indorsements, presentment indorsements,
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and anomalous indorsements. The fact an item is paid with an indorsement in
the name other than the payee cannot be decided as a matter of law without
eviscerating multiple sections of Articles 3 and 4. Where there are issues of
agency with Patterson as an employee and representative payee, a decision as a

matter of law would be inappropriate.

VL.  ARGUMENT

A, WTB complied with the safe harbor account statement
requirements of RCW 62A.4-406(a) by providing Skils’Kin with
monthly statements and copies of checks drawn on its account.

1. Washington’s statement rule is a safe harbor for banks.

Washington’s statement rule, RCW 62A.4-406(a), provides a safe

harbor when banks comply with the requirements of the statute, which says:

A bank that sends or makes available to a customer a statement
of account showing payment of items for the account shall either
return or make available to the customer the items paid, copies
of the items paid, or provide information in the statement of
account sufficient to allow the customer reasonably to
identify the items paid. The statement of account provides
sufficient information if the item is described by item
number, amount, and date of payment. If the bank does not
return the items paid or copies of the items paid, it shall provide
in the statement of account the telephone number that the
customer may call to request an item or copy of an item pursuant
to subsection (b) of this section. (emphasis added).

The statement rule provides alternate means of compliance. A bank does not
have to return copies of any of the checks paid. A bank satisfies the rule if the
statement identifies the checks by item number, amount and date of payment,
and provides a phone number where a customer can request copies of the
checks. Id. Alternatively, a bank can comply with the statement rule by

providing copies of the checks drawn on the account. WTB did both.

2. WTB complied with the statement rule by providing
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statements with a phone number Skils’Kin could call.

There is no dispute that WTB mailed Skils’Kin monthly statements.
(ECF Nos. 90 q 11, 13; 90-1 at 73; 91-11 at 86). Each printed statement listed
all checks that had cleared the previous month by check number, date, and
dollar amount. (See supra, n.49). This is sufficient to satisty WTB’s
requirements under the statute because the statements also included a
telephone number that the customer could call to request copies of cancelled
checks. ECF No. 90 at §13; ECF No. 123 at 29. WTB was not required to
return the checks to Skils’Kin. See § 4-406(a) and U.C.C. § 4-406 cmt.1 (“The
customer’s duties [to review and report errors in a timely manner] are triggered
if the bank sends a statement of account complying with the safe harbor rule
without returning the paid items.”). The safe harbor serves to permit a bank,
based on the state of existing technology, to trigger the customer’s duties to
review its statements without the bank having to return the paid items. U.C.C.
§ 4-406 cmt. 1.

3. WTRB satisfied the statement rule by mailing Skils’Kin
monthly statements with copies of the front of all cleared
checks.

WTB separately complied with RCW 62A.4-406(a) by providing
Skils’Kin with “copies of the items paid” in that WTB sent Skils’Kin printed
statements with images of the face of all checks paid on the Pooled Account.
See supra, n.50). See, e.g., Redland Co., Inc. v. Bank of Am. Corp., 568 F¥.3d
1232 (11th Cir. 2009) (statements and copies of only check fronts were “more
than enough” triggering the customer’s duty to report); Ownbey Enters., Inc. v.

Wachovia Bank, N.A. 457 F. Supp. 2d 1341 (D. Ga. 2006) (applying § 4-
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406(f) bar, even though bank provided reduced images of only the front of the
checks, where a customer could obtain copies of both front and back).

4. Skils’Kin voluntarily elected to use WIB’s 24-hour online
banking portal to view its statements, and both the fronts
and backs of its cleared checks, which independently
satisfied the statement rule.

In addition to receiving printed statements, WTB provided Skils’Kin
with online access to its Pooled Account. (See supra, n.53). Using this online
banking portal, Skils’Kin had 24-hour access to its electronic statements, as
well as images of both the front and back of every check transmitted through
its accounts. (See supra, n.54). This, too, independently satisfies the
requirement of RCW 62A.4-406(a) to “make available to the customer . . .
copies of the items paid.” U.C.C. § 4-406 cmt. | (adopted as RCW 62A.4-
406(a)).

Skils’Kin affirmatively subscribed to online access through two
separate WTB programs: Positive Pay and e-Business Express. (See supra, n.
56-59). Skils’Kin expressly subscribed to these programs pursuant to the
Master Commercial Services Agreement (“Master Agreement”) and the
Commercial Services and Accounts Addendum (“Addendum”) dated January
21,2011, executed by Patterson for Skils’Kin. /d. The Positive Pay system is a
service providing 24-hour online access to images of complete copies of the
front and back of each cleared check. Id. eBusiness Express also facilitates
access to electronic copies of monthly account statements. /d.

The Master Agreement says Skils’Kin “acknowledges and agrees to the
provisions of this Agreement, including the Commercial Services Terms and

Conditions and any related Information Addenda, Services and Accounts
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Addenda or other Services-related documentation and Service Agreements
incorporated therein.””? The Master Agreement and Addendum unequivocally
confirm Skils’Kin’s decision to use the Positive Pay and eBusiness Express
programs to effectuate online access. Id. at 40-45 (stating that “[t]he
eStatements option will automatically be enabled for WTB checking and
savings accounts added to any eBusiness Express service”). Through these
agreements, Skils’Kin appointed Patterson and one other employee as
“authorized representatives” with access to Skils’Kin’s monthly online
statements and checks.’

A customer’s duty to discover and report an unauthorized payment to
its bank is triggered by delivery of statements and checks to a customer’s
agent, including an unfaithful agent. See Wetherill v. Putnam Inv., 122 F.3d
554, 558 (8th Cir. 1997) (“[M]isplaced confidence in an employee will not
excuse a depositor from the duty of notifying the bank . .. .”); 198-210 16" St.,
LLCv. M&Y Sixteen, LLC, 971 N.Y.S.2d 73, at *8 (N.Y. Sup. Ct. 2013)
(“Case law treats notice received by an agent entrusted to manage an account
as received by the principal, even if the agent was actively mismanaging the
account.”). Travelers’ argument that Skils’Kin “never agreed to accept

statements and canceled items through online banking with WTB” is

3 Id. (emphasis added). Travelers characterized the Terms and Conditions as adhesion
conditions. (See Opening Brief at 39). However, even if Travelers were correct, the Terms and
Conditions would not be per se procedurally unconscionable, and only the substantively
unconscionable portions would be found to be void. Zuver v. Airtouch Comme'ns, Inc., 153
Wn. 2d 293 (2004).

™ Travelers® argument that Skils’Kin “did not even have access to online banking at WTB
until almost one year after” Patterson hatched her embezzlement scheme is a determination to
be made by the trier of fact and not relevant to the second certified legal question. However, of
the 353 checks at issue, it appears that only 46 checks occurred prior Skils’Kin’s decision to
use WTB’s online banking services. Prior to Skils’Kin’s online access, it is undisputed that
Skils’Kin received statements and check copies by mail, which separately satisfies the statute.
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completely belied by the record. (See ECF Nos. 90 at ] 6-8; 90-2). Travelers
cites a New York case holding online access to a statement did not trigger
U.C.C. § 4-406. Elden v. Merrill Lynch, Pierce, Fenner & Smith, Inc., No. 08
Civ. 8738 (RJS), 2011 WL 1236141, at *1 (S.D.N.Y 2011), but, Elden is
critically distinguishable on multiple grounds.

The New York version of the U.C.C. § 4-406 it applied is different
from Washington’s version: instead of “sends or makes available a statement,”
the New York statute states “sends . . . or otherwise in a reasonable manner
makes the statement and items available....” Elden, 2011 WL 1236141 at *6,
The Elden court held that a mere “offer of online banking” did not “make the
checks available in a reasonable manner” for purposes of § 4-406, where the
bank contended that it informed its customers through the publication of a
newsletter about the availability of online banking service. See id. The bank in
Elden did not send actual copies of the items to its customer, unlike WTB. Id.

Unlike Elden, Skils’Kin knew about and expressely subscribed to
WTB’s online banking service in a written agreement between WTB and
Skils’Kin. Also, unlike Elden, WTB provided Skils’Kin with printed
statements and the front copies of checks. (ECF Nos. 69 at 9 ; 90 at 12; 91 at
92). WTB’s statutory obligation is to “make” the statements and cancelled
checks “available,” not to ensure that Skils’Kin reviewed its statements. See §
4-406(a).

S. WTB fully satisfied the “make available” requirement
under RCW 62A.4-406(a) through its online banking portal.

WTB’s practice of making Skils’Kin’s account statements and check

available electronically, independently satisfies RCW 62A.4-406. Clemente
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Bros. Contr. Corp. v. Hafner-Milazzo, N.A., 23 N.Y.3d 277, 286, 2014 WL
1806924 (N.Y. May 8, 2014) (stating the “practice of sending or posting
simple account statements should be sufficient to satisfy the requirements of
section 4-406[(2)]”) (citation omitted); U.C.C. § 4-406 cmt. 1. Federal courts
are in accord recognizing images of items made available electronically satisfy
the requirements of section § 4-406(a). See, e.g., Kaplan v. JPMorgan Chase
Bank, N.A., 2015 WL 2358240 (N.D. I1l. 2015) (reasoning that because a
customer could have accessed her account statements online, “the account
statements were made available to her for purposes of section 4-406”); ADC
Rig Servs., Inc. v. JPMorgan Chase Bank, N.A., 641 F, Supp. 2d 617, 621-22
(S.D. Tex. 2009) (finding a bank that provided monthly account statements and
images of paid checks electronically provided enough information to its
customer to allow it to detect unauthorized transactions in satisfaction of
U.C.C. 4-406); White, Summers, & Hillman, U.C.C., § 1938 (6th ed. 2014)
(“We see no reason why a listing of these checks and the debits to the account
together with digital images of checks would not fully satisfy the “statement of
account” requirement in 4-406(a).”). In fact, some courts apply the U.C.C. § 4~
406(a) “make available” requirement even more liberally reasoning that a bank
makes a statement of account available by providing its customer with the
ability to request items or account statements. See, e.g., Tatis v. U.S. Bancorp,
473 F.3d 672, 675-76 (6th Cir. 2007) (bank satisfied “made available”
requirement even though statements were not provided to the customer, but
were kept at the bank); Grubaugh v. Cent. Prog. Bank, 2014 W1, 794141, 82
U.C.C. Rep. Serv. 2d 829 (E.D. La. 2014) (bank made statements available

because its customer could access statements by physically entering the bank);
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Assoc. Home and RV Sales, Inc. v. Bank of Belen, 294 P.3d 1276, 1283-84
(N.M. Ct. App. 2012) (statement delivery merely requires the bank make
statements available “such as allowing them to be picked up by an employee of
the customer.”).

Travelers argues consumers and non-profits will be harmed if banks are
allowed to convert to an entirely online system. (Opening Brief at 41). This
argument is ill-founded for three reasons. First, Skils’Kin requested online
access. (See supra n.56.) WTB did not force this on Skils’Kin; it chose to take
advantage of WTB’s online service. Id. Even a cursory review of the electronic
images it agreed to receive and review (and was required to review under the
statute) would have exposed Patterson’s fraud and ended her embezzlement
years earlier,

Second, sophisticated commetcial entities like Skils’Kin are not
vulnerable consumers needing protection. Skils’Kin took in millions of dollars
of revenue during the embezzlement. And it ignored its own auditor’s
warnings about the deficiencies in its accounting systems. The U.C.C. instructs
that employers bear the burden in these circumstances, even when the result
feels harsh. The U.C.C. must be applied to promote its underlying purposes
and policies to clarify the law of commercial transactions and permit the
expansion of commercial practices. RCW 62A.1-103,

Finally, federal banking regulations provide an entire system of
adequate protections for consumers regarding whether a bank can provide
paper or electronic copies. See, e.g., Reg. E (12 C.F.R. § 205) and Reg. DD (12
C.F.R. § 230). Reg. E implements the Electronic Funds Transfer Act, requiring

a bank to provide a periodic account statement when the consumer’s account
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allows electronic transfer (which includes nearly every account in the modern
banking world). Reg, E requires banks to provide these statements in paper
form, unless the consumer affirmatively agrees in writing to receive the
periodic statements in electronic form and the bank complies with the E-Sign
Act. (Reg. E section 1005.9). In addition, Reg. DD (12 C.F.R. § 230), requires
banks to send a period statement in paper form unless the consumer
affirmatively consents to electronic format and the Bank complies with the E-
Sign Act (12 C.F.R. § 230.6).

Travelers’ policy argument lacks any value as a basis for a public
policy decision regarding the delivery or availability of items to a commercial
customer which had access to the internet, had an accounting staff, and
specifically requested it receive statements and items electronically. In today’s
world of electronic access, it is counterintuitive to suggest a bank could not
satisfy the statute’s “make available” requirement by electronic means. See
U.C.C. § 4-406 cmt. 1 (explaining that the court determines reasonableness in
light of “the state of existing technology” and that ultimately the key to
“mak[ing] available to a customer a statement of account” is to provide the
bank customer with enough information to allow the bank customer
“reasonably to identify the items paid”). Because Skils’Kin had access to
complete copies of its checks through both old and new technology, in
satisfaction of WTB’s requirement to comply with RCW 62A.4-406(a), the
Court should answer “yes” to the second certified question.

B. As a matter of substantive law, Skils’Kin’s failure to comply with
the notice obligations under RCW 62A.4-406(f) bars Travelers’
claim that WTB made unauthorized payments.

1. RCW 62A.4-406(f) creates a statutory prerequisite of notice
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that must be met before a customer can sue a bank for
unauthorized payments.

Bank customers have a duty to examine bank statements and cancelled
checks for unauthorized signatures, unauthorized indorsements, and
alterations, and timely report to the bank any unauthorized payments. RCW
62A.4-406(f); U.C.C. § 4-406 cmt. 1 (customer has a duty to exercise
reasonable promptness in examining the statement or the returned item).
Section 4-406(f) is a statutory prerequisite that bars a customer from suing a
bank for improper payment if the customer fails to timely discover and report
an unauthorized payment without regard to care or lack of care of either the
customer or the bank.

The one-year limitations period is a rule of substantive law that creates
a statutory notice prerequisite. Euro Motors, Inc. v. Sw. Fin. Bank and Trust
Co., 297 11l. App.3d 246, 253, 38 U.C.C. Rep.Serv.2d 167 (Ill. App. Ct. 1998).
Section 4-406 establishes a statute of repose under which the time for bringing
suit expires one year following the availability of relevant account statements.
Wetherill, 122 F.3d at 556-57 (holding the time limit in 4-406(f) is “not a
statute of limitations which might not start to run until the plaintiff knew or
should have known of their employee’s treachery; rather, it fixes the time
within which the plaintiff must give notice to the defendant.”); see, e.g., Brown
v. Cash Mgmt. Trust of Am., 963 F.Supp. 504 (D. Md. 1997) (holding the one-
year notice provision is an unalterable condition precedent to suit because it is
a rule of substantive law, not a statute of limitation, which creates a statutory
prerequisite of notice). Other jurisdictions have reached the same conclusion.
See, e.g., Concrete Materials Corp. v. Bank of Danville & Trust Co., 938
S.W.2d 254 (Ky. 1997) (holding failure of corporation to examine its bank
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statements and report unauthorized withdrawals by employee precluded
corporation from recovering losses against bank); Gerber v. City Nat’l Bank of
Florida, 619 So.2d 328 (Fla. Dist. Ct. App. 1993) (holding statute imposing
duty on customer to discover and report unauthorized signature on check was
notice requirement, not statute of limitations); Weiner v. Sprint Mortg. Bankers
Corp., 235 A.D.2d 472, 652 N.Y.S.2d 629 (N.Y. App. Div. 1997) (U.C.C. § 4-
406 is not a statute of limitations but a rule of substantive law which creates a
statutory prerequisite of notice); Roy Supply, Inc. v. Wells Fargo Bank, N.A.,
39 Ca.App. 4th 1051, 46 Cal Rptr.2d 309 (Cal. Dist. Ct. App. 1995) (the time
limitation is an issue preclusion statute rather than a statute of limitations).
The U.C.C. recognizes the strong practical and public policy concerns
behind the § 4-406 bar to claims like this case, where the fraud is perpetrated
by an employee. Employers generally have a comparative advantage over
financial institutions to prevent diversion of company funds by their own
employees. Euro Motors, 297 111. App.3d at 252; see U.C.C. § 4-406 cmt. 1
(recognizing one of the most serious consequences of the failure of the
customer to comply with the requirement to examine its statements is the
opportunity presented to the wrongdoer to repeat the misdeeds and conversely,
one of the best ways to keep down losses in this type of situation is for the
customer to promptly examine the statement and notify the bank of an
unauthorized payment); U.C.C, § 3-405 cmt. 1 (recognizing the “employer
rather than the bank is in a far better position to avoid the loss by care in
choosing employees, in supervising them, and in adopting other measures” to
prevent fraud). There is no public policy served in shifting the responsibility

for careful bookkeeping away from those in the best position to monitor
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accounts and employees — the employer — to the bank, which is not equipped to
do so. Haddad'’s of lllinois, Inc. v. Credit Union 1 Credit Union, 286
IlL.App.3d 1069, 678 N.E.2d 322 (1ll. Ct. App. 1997).

The policies underlying the U.C.C. require liability on negotiable
instruments not be open-ended. “Unlike tort law, the U.C.C. has the objective
of promoting certainty and predictability in commercial transactions. By
prospectively establishing rules of liability that are generally based not on
actual fault but on allocating responsibility to the party best able to prevent the
loss by the exercise of care, the U.C.C. not only guides commercial behavior
but also increases certainty in the marketplace and efficiency in dispute
resolution.” Euro Motors, 297 I1l.App.3d at 252-253 (citation omitted).
Specifically, the “policy decision is that accommodating customers who do not
keep adequate records is not as desirable as accommodating customers who
keep more careful records, This policy results in less cost to the check
collection system and thus to all customers of the system.” U.C.C. § 4-406
cmt, 1.

The one-year time period in RCW 62A.4-406(f) requires the customer
to notify the bank of an unauthorized payment within a year in order to
preserve the right to bring suit. Since WTB provided statements to Skils’Kin,
WTB is entitled to the safe harbor of § 4-406(a) and Travelers is barred from
asserting its claims unless it complied with the notice requirements of § 4-
406(f). It is undisputed that Travelers failed to give timely notice of the checks
at issue (with the exception of only a few checks) for which Travelers claims

WTB made unauthorized payments.

2, The 4-406(f) defense does not contain a good faith
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requirement.

Whether a bank pays an item in “good faith” has no bearing as to
whether a customer’s claim may be substantively barred under § 4-406(f) for
its failure to timely discover and report unauthorized indorsements. The
Washington Legislature omitted the good faith standard in 1993, which
previously required that a bank send “to its customer a statement of account
accompanied by items paid in good faith.” Cf 1967 Wash. Sess. Laws 524-525
(A-16-A-18) (stating a customer’s duty to discover and report applies when a
bank sends items paid in good faith), with 1993 Wash. Sess. Laws 778-779 (A-
19—A-23) (striking the good faith language and stating the duty is triggered
regardless of whether a bank paid an item in good faith) and RCW 62A.4-
406(a) (2016). The language in 4-406(f) stating the bar applies “without regard
to care or lack of care of either the customer or the bank” has remained intact
since 1967, Envil. Equip. & Serv. Co. v. Wachovia Bank, N.A., 741 F.Supp.2d
705, 718-719 (E.D. Pa. 2010) (recognizing the 1992 amendments to the U.C.C.
eliminated “good faith” from § 4-406(a) and was not added to § 4-406(f))
(citing cases); see also, Falkv. N. Trust Co., 327 lil.App.3d 101, 763 N.E.2d
380 (1. Ct. App. 2001) (conceding that if the drafters of the U.C.C. had
intended to retain a good faith requirement in the 4-406(f) bar they would have

done so explicitly in the language of the statute, but they did not).

3. RCW 62A.4-406(f) creates a statutory bar for Travelers’
claims that Patterson’s signature was an unauthorized
signature or unauthorized indorsement.

a. Whether the checks were properly payable is not
before this Court.

Recognizing its failure to comply with the notice requirements of § 4-
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406(f), Travelers tries to avoid its obligation to discover and report by trying to
shoe-horn its claim under § 4-401(a), as a properly payable claim, instead of a
question of whether Patterson’s signatures are an unauthorized alteration,
indorsement, or signature. The EDWA specifically rejected Travelers’ request
to certify the properly payable question, and instead asked this Court to assume
for the sake of the certification questions, that the checks were not properly
payable and to answer questions about WTB’s defenses that apply if the
checks are not properly payable. (ECF Nos. 191 at 2; 192; 193 at 9). Whether
the checks were properly payable (they were) is not before the Court because it
was not certified and this court lacks jurisdiction to decide it. Kitsap Cnty. v.
Allstate Ins. Co., 136 Wn.2d 567, 577, 964 P.2d 1173 (1998) (citation
omitted).

If Patterson was authorized to cash the checks for the payees, as she
represented to WTB that she was (both by her statements and as a matter of
law, see RCW 62A.3-417(a)(1); § 3-402(a)) then the checks were properly
payable. Travelers’ claim against WTB, therefore, must turn on whether
Patterson’s signature was authorized on the payees’ behalf. See RCW 62A.3-
401(a); § 3-402(a). That is why the EDWA’s first certified question asks
whether Patterson’s signature on the back of the check is an “unauthorized

b1

signature,” “alteration,” or “unauthorized indorsement” as a matter of law,
Moreover, the law precludes Travelers from avoiding 4-406 by creative
pleading. See Anderson, supra at 37 (stating “[t]he time limits imposed by
U.C.C. § 4-406 are applicable without regard to the theory on which the

customer brings his or her action”). The answer to the first question is “yes”

because a signature fitting that description is an indorsement, and/or it is an
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unauthorized signature if Travelers wants to claim the checks were not
properly payable. Travelers is precluded — whether it plans to or not — from
asserting against WTB that Patterson’s indorsement and signature were
unauthorized. See § 4-406(f).

b. Even if this Court were to consider the properly
payable question that is outside the scope of
certification, the checks were “properly payable”
because Patterson was Skils’Kin’s agent with actual
and apparent authority to cash the checks.

The checks made and cashed by Patterson on behalf of Skils’Kin and
its clients were properly payable within the plain meaning of RCW 62A .4-
401(a). ““When the words in a statute are clear and unequivocal, this [Clourt is
required to assume the Legislature meant exactly what it said and apply the
statute as written.”” In re Recall of Pearsall-Stipek, 141 Wash.2d 756, 767, 10
P.3d 1034, 1041 (2000) (citation omitted). “An item is properly payable if it is
authorized by the customer and is in accordance with any agreement between
the customer and bank.” RCW 62A.4-401(a).

The first part of § 4-401(a) requires that payment of the item is
“authorized by the customer.” Pursuant to the 2009 Resolution, Skils’Kin
expressly authorized Patterson “to [e]ndorse checks and orders for the payment
of money and withdraw funds on deposit with [WTB].” (ECF Nos. 90 at  9;
90-3 at 47). And the Terms and Conditions authorized Patterson as a signer on
the account to indorse items and withdraw or transfer money from the Pooled
Account. (ECF No. 90-1 at 24). All the Checks at issue were signed by
Patterson on the front as an authorized signer of Skils’Kin, the maker/drawer

of the checks. (ECF No. 69 at § 9).
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There was no way WTB to know the person Skils’Kin entrusted to
handle its financial affairs did so fraudulently undetected for nearly a half
decade, particularly where WTB’s only dealings with Patterson wete in her
capacity as Skils’Kin’s agent; she did no personal business with WTB. The
checks written by Patterson, signed by Patterson, and presented for payment by
Patterson were authorized by Skils’Kin. (ECF No. 69 at ] 9).

The second portion of the properly payable statute, § 4-401(a), requires
the payment is made in “in accordance with any agreement between the
customer and bank.” An “agreement” is as “the bargain of the parties in fact, as
found in their language or inferred from other circumstances, including course
of performance, course of dealing, or usage of trade.” RCW 62A.1-201(b)(3).
Agreements “may be varied by agreement” and a variation must not be
“manifestly unreasonable.””® This allows banks to adapt to the unique needs of
their customers. U,C.C. § 4-103 cmt. 1.

Acts of the agent are deemed to be acts of the principal if done within
the authority granted to the agent. See King v. Riveland, 125 Wn.2d 500, 507
(1994). An agent’s authority to bind the principal may be of two types: actual
or apparent, Id. Actual authority may be express or implied. Id. “Implied
authority is actual authority, circumstantially proved, which the principal is
deemed to have actually intended the agent to possess.” Deers, Inc. v.
DeRuyter, 9 Wn, App. 240, 242 (1973) (citation omitted). The scope of the
authority granted to the agent is determined by the manifestations and practices

of the parties. King, 125 Wn.2d at 507. “Authority to perform particular

75 The EDWA found, as a matter of law, and based upon the record, that the agreement
between WTB and Skils’Kin, to allow Patterson to cash checks for Skils’Kin’s disabled clients
was not manifestly unreasonable. (ECF No. 140 at 9).
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services for a principal carries with it the implied authority to perform the
usual and necessary acts essential to carry out the authorized services”. Walker
v. Pac. Mobile Homes, Inc., 68 Wn.2d 347, 351 (1966).

Skils’Kin serves as a Representative Payee for its clients. By accepting
SSI benefits from the Administration, and acknowledging Skils’Kin’s agency
in writing, Skils’Kin’s clients provide actual authority to Skils’Kin. (See supra,
n.7). There is no genuine dispute that drafting and indorsing checks are within
the authority granted to Skils’Kin and its staff. Id.

On Skils’Kin’s behalf, Patterson signed all of the contracts between
Skils’Kin and WTB for the Pooled Account; she was at all times a signatory on
the Pooled Account; Patterson had the ability to print and sign checks for
Skils’Kin; Patterson had full access rights in Skils’Kin’s accounting software,
which allowed her to edit, post, and delete transactions; and WTB was
informed of the authority granted to Patterson by Skils’Kin because it provided
WTB with a corporate resolution expressly authorizing Patterson to make any
agreements with WTB that Patterson deemed advisable in order to “endorse
checks and orders for the payment of money and withdraw funds on deposit”
with WTB. (See supra, n.11-12, 14-16). As a result of the powers Skils’Kin
expressly granted, Patterson was permitted to make an agreement with WTB to
allow her to cash checks as a courtesy for Skils’Kin and its clients.

Travelers argues Skils’Kin did not authorize Patterson to steal its
clients’ funds by cashing their checks, (See Opening Brief at 10), however, an
agency relationship does not vanish simply because an agent acts to further her
own ends. Whether, at the time of the act, Patterson had the authority to do

what she did controls the analysis, not whether that authority is invalidated by
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her misconduct. See In re Bartoni-Corsi Produce, Inc., 130 F.3d 857, 862-63
(9th Cir. 1997) (holding a corporation can be found to have authorized conduct
by its agents which is detrimental to the corporation).

Travelers relies on Tonelli v. Chase Manhattan Bank, N.A., 41 N.Y.2d
667, 363 N.E.2d 564 (1977), claiming it is “a case very similar to the present
facts” (Opening Brief at 17), but Tonelli is significantly distinguishable. First,
the “employee” (a term used by Travelers) was not an employee, but instead a
“messenger.” Id. at 670. The Tonelli Court found a bank liable for breaching a
duty owed to its customer when it paid money to a messenger (not an
employee) who was not an agent of the payee or the customer, unlike here. Id.
The Tonelli Court specifically noted “[t]his is not a case where the drawer has
authorized the wrongdoer to draw and issue checks . . . nor does it involve a
situation in which the drawer by its own negligence contributed to the
alteration of a check or the making of an unauthorized signature.” Id. In
contrast, Skils’Kin expressly cloaked Patterson with authority to indorse its
checks, withdraw its funds, and make agreements with WTB, (See ECF No. s.
90 at § 9; 90-3 at 47). Checks were paid by WTB pursuant to that express
authority.

c. Section 4-406 bars any action against WTB based
upon authorized withdrawals irrespective of how
Travelers’ characterizes the claim,

Travelers vehemently argues that its claim does not require it to assert
that there exists a “customer’s unauthorized signature,” an “alteration,” or an
“unauthorized indorsement.” Regardless of how Travelers tries to spin this
case to circumvent its duty to review its account statements and checks, § 4-

406(f) bars any action premised upon unauthorized withdrawals regardless of
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how the claim is characterized, if a customer fails to report unauthorized
indorsements or signatures. See Wetherill, 122 F.3d at 558 (holding claims are
barred under § 4-406 regardless of how plaintiffs characterized their claim); 6C
David Frisch, Anderson on the Commercial Code § 4-406:24 (3d. ed.) (stating
“The time limits imposed by U.C.C. § 4-406 are applicable without regard to
the theory on which the customer brings his or her action”).

In attempt to avoid § 4-406, Travelers relies on Travelers Indem. Co. v.
Scalea, No. 85 Civ. 0400(WK), 1987 WL 27737 (SD.N.Y. 1987) where the
court refused to apply § 4-406(f) because the case concerned a bank’s
improper issuance of a money order upon “oral request alone.” Travelers
Indem., 1987 WL 27737 at *1 This distinction is critical because the money
orders were issued in blank form and pursuant to oral requests; the money
orders did not bear any signatures. Id. (emphasis added). It is understandable
why § 4-406(f) would not apply in that scenario when there is no dispute over
a signature or indorsement because no signature existed. /d.

Travelers also contends a facially suspect check absolves a bank for a
customet’s failure to discover and report WTB’s misconduct. (Opening Brief
at 22) (citing Ford Motor Credit Co. v. United Sers. Auto. Ass’n, 11 U.C.C.
Rep. Serv. 361, 364, 1972 WL 20865 (N.Y. City Civil Ct. 1972)). Travelers
trumpets the Ford Motor case. In that case two indorsements were required but
the check was cashed without both indorsements. Id. The court found there
was no notice the customer could have given to the bank that would have been
superior to the bank’s notice had the bank bothered to look at the back of the

check it to see that there was a missing indorsement. Id. at 364.
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The facts in Ford Motor could not be more factually distinct than the
facts here. Id. at 362-63. This was not an isolated incident where WTB
accidentally failed to notice Patterson signed the back of the checks. This was
also not a situation where two payee. Nor is this a case where WTB had the
upper hand and could have been the first to stop the illegal scheme. Rather,
Skils’Kin was in the best and only position to determine its agent (that it held
out to WTB as authorized to handle Skils’Kin’s financial affairs, manage the
Pooled Account, make agreements with WTB, and act on behalf of its clients)
was in fact conducting a savvy QuickBooks reconciliation check-cashing
scheme.”

Here, § 406(f) applies because there is a dispute about Patterson’s
signatures on the back of the checks and because Travelers’ claim is premised
upon unauthorized withdrawals. See Wetherill, 122 F.3d at 558. In addition,
because Skils’Kin did not restrict Patterson’s broad authority, Travelers is
precluded from making a claim inconsistent with the authority actually given.
Von Gohren v. Pac. Nat’l Bank of Wash., 8 Wn. App. at 245, 257, 505 P.2d
467,475 (Div. 2 1973) (citing RCW 62A.3-406) (finding employer should
have discovered embezzlement by employee who was permitted to sign
employer’s checks and reconcile bank statements, and finding that because the

bank honored the checks for more than 14 months that was, in effect, a

communication of the employee’s actual authority to the bank).

76 Travelers cites five additional cases concerning missing indorsements reasoning that the

cases are in accord with Ford Credit. (Opening Brief at 24-25), Each of those cases must fail
for the same reason that Ford Credit is inapplicable, to wit, this is not a case about a missing
indorsement or a lack of a required secondary indorsement.
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4, Patterson’s signature is presumed an indorsement under
RCW 62A.3-402 as the agent and authorized representative
for each payee, and as a matter of law imposed the notice
requirements of § 4-406(f) on Skils’Kin.

Washington law presumes a signature on the back of a check is an
indorsement. RCW 62A.3-204(a); U.C.C. § 3-204(a) and cmt. 1. A “signature
is an indorsement if the signature is not qualified in any way and appears in the
place normally used for indorsements.” U.C.C. § 3-204(a) cmt. 1. It is
presumed that “a signature is an indorsement if the instrument does not
indicate an unambiguous intent of the signer not to sign as an indorser,” Id. In
addition, a signature “may be an indorsement even though [a] signer intended
the signature to be a receipt.” Id. A “signature includes an indorsement™ and an
indorsement made by a person who is not a holder”’ is characterized as an
“anomalous indorsement.” U.C.C. § 3-401 ¢cmt, 1; RCW 62A.3-205(d).

Signatures by representatives are also permitted under the Washington
U.C.C., and may be signed in either the name of the represented person or the
representative. 7 Wash, Prac., U.C.C. Forms § 3-402, Author’s cmt, (2015)
(The signature of the maker, drawer or indorser of an instrument may be made
by an agent or other representative, and his authority to make it may be
established as in other cases of representation. (§§ 3-401, 3-402).”) (emphasis
added). A bank may accept an indorsement on a negotiable instrument by a
payee or an authorized representative of a payee; an instrument need not
contain both, See RCW 62A.3-401; RCW 62A.3-402(a); Domestic Const.,
LLC v. Bank of Am., 2009 WL 2710244, at *6-7 (W.D. Wash. 2009). Rather,

T WTB agrees with Travelers that Patterson is not a “holder.” RCW 62A.1-201(b)(21).
However, non-holders with the rights of a holder are permitted to enforce checks under RCW
62A.3-301(ii). Patterson is a non-holder with the rights of a holder. See ECF No. 90 at § 9 and
ECF No. 90-3 at 47, RCW 62A.3-301.
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a payee’s authorized agent is permitted to sign on a payée’s behalf, and is
treated as the signature of the payee, which is binding on the payee. See id.

Travelers argues that for the signatures to be called an indorsement,
Patterson had to have intended to effectuate one of the three purposes listed in
the indorsement statute, RCW 62A.3-204(a). (Opening Brief at 28-34).
Travelers disregards the language in the statute that states “regardless of the
intent of the signer, a signature and its accompanying words is an
indorsement.” § 3-204(a). Travelers’ argument that “obviously””® Patterson did
not sign for the purpose of negotiation is unsupported.” (Opening Brief at 29).
Patterson’s true “intent” will never be realized. Nevertheless, her intent does
not matter because, regardless, RCW 62A.3-204(a) explicitly states that a
signature that appears on the back of a check is an indorsement.

Travelers argues Patterson signed each check as a receipt, rather than
an indorsement, yet cites no law in support, (Opening Brief at 4-5). Travelers
says that the “circumstances of the check-cashing transaction unambiguously
indicate that Patterson signed the back of the Checks as a receipt for the cash”
(Id. at 5), but there are no circumstances that unambiguously indicate
Patterson’s signature is anything but an indorsement. WTB understood

Patterson signed each check so she could obtain money on behalf of the client

78 Similarly, Travelers’ argument that the Bank’s Branch Manager testified that the Bank had
Patterson sign the backs of the Checks for proof of who cashed the check to unambiguously
prove that Patterson’s signature was not an indorsement is not supported by the citation
provided by Travelers (which may have been an inadvertent oversight). (Compare Opening
Brief at 33-34, with ECF No. 86-1 at A480-A481).

™ Travelers argues a bank has no reason to take a check by negotiation because it has “no
reason to enforce a check against itself.” (Opening Brief at 29). WTB is left guessing as to
what that means and can find no support for Travelers’ argument, Regardless, even if one of
the “purposes” in § 3-204(a) were required (and it is not), Patterson’s intent in making the
indorsement determines the purpose, not WTB’s alleged intent in accepting a check.

36



payees (and Patterson was authorized to do that based on her authority from
Skils’Kin). In fact, Skils’Kin previously indorsed checks made payable to its
clients; it did so on their behalf.® Any other evidence of Patterson’s intent will
never be discovered in light of the circumstances.

Even if Patterson meant for her signature to setve as a receipt under
Washington’s “presentment” statute, RCW 62A.3-501, a party to whom a
presentment is made may “return the instrument for lack of a necessary
indorsement.” This shows even in cases of presentment, indorsements may be
required by a bank. RCW 62A.3-501(b)(2). Even if Patterson intended to sign
as a receipt, her signature on the back of each check may still be an
indorsement, RCW 62A.3-204(a) (stating that a signature may still be "an
indorsement even though [a] signer intended the signature to be a receipt”).
Because Travelers claims the checks were not properly payable it is because
Patterson’s signature is an unauthorized indorsement as a matter of law,

triggering Traveler’s statutory notice requirements in 4-406(f).

S. Patterson’s signature is also an unauthorized signature,
which includes an unauthorized indorsement, and as a
matter of law imposed the notice requirements of § 4-406(f)
on Skils’Kin.

An unauthotized signature is a “signature made without actual, implied,
or apparent authority.” § 1-201(b)(41); see also U.C.C. § 1-201(b)(41). The
former version of U,C.C. § 1-201(b)(41) did not make it clear whether
“unauthorized signatures” applied to “indorsements,” so the U.C.C. drafters
deleted the words “or indorsement” in the prior version “so that references to

‘unauthorized signature’ in § 3-406 and elsewhere will unambiguously refer to

80 ECF No, 110-3 at Bank 26 and Bank 27¢ - Bank 27h.
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any signature.” U.C.C. § 1-201(b)(41) cmt. 43 (adopted as RCW 62A.1-
201(b)(41)) (emphasis added).

Patterson’s signatures on the back of the checks are presumed
indorsements. See supra, Argument section B.4. If, however, it is determined
Patterson’s signature indorsements were “made without actual, implied, or
apparent authority” the indorsement is statutorily characterized as an
“unauthorized signature,” which also applies to indorsements. U.C.C. § 1-
201(b)(41) cmt. 43.

Travelers’ application of Deljack, Inc. v. U.S. Bank Nat’l Ass’n, 2012
WL 4482049 (D. Idaho 2012), as support that allegedly WTB was in a better
position “to guard against discrepancies” between the client payees’ names on
the front of the checks and Patterson’s name signed on the reverse, is mistaken,
(Opening Brief at 36-37). Deljack analyzes and applies the Idaho version of §
4-406, which does not apply to unauthorized indorsements — unlike the
Washington version of § 4-406, Deljack, 2012 WL 4482049. Compare 1daho
Code Ann. § 28-4-406(6), with RCW 62A.4-406(f). The Deljack case is also
factually distinguishable because it concerns an employee who stole her
employee’s money by taking her employer’s corporate checks to a bank made
payable to “cash” and containing a restrictive “for deposit only” indorsement.
Deljack, 2012 WL 4482049, *1. Rather than honoring the employer’s
restrictive indorsement, the bank paid the employee in cash. Id. The Deljack
Court refused to apply 1.C. § 28-4-406(6) because of the bank’s failure to
comply with the restrictive indorsement. Id. at *5, Given the Idaho version of
U.C.C. § 4-406 does not apply to indorsements (unlike Washington’s vetsion),

the court’s reasoning makes sense. See id. The rationale lifted from Deljack
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about a bank being in the best position to discover a fraud had nothing to do
with unauthorized indorsements; rather, the court’s discussion focused on
“disregard[ing] a for-deposit-only indorsement.” Id. at *4.

Here, ironically, Travelers never argues Patterson’s use of Skils’Kin’s
rubber stamp indorsement that it used on the back of some of its payee-issued
checks consitute an “unauthorized indorsement,” despite that it was not in its
client’s name. (See supra, n.79). Yet Travelers continues to argue WTB never
should have paid the payee-issued checks bearing Skils’Kin’s indorsement via
Patterson. Travelers cannot have it both ways; WTB followed the parties’ prior

course of performance and dealing, See RCW 62A.1-303(a)-(b).

C. WTB exercised ordinary care when its cashed checks to Skils’Kin
via its agent, Patterson, given the nature of the relationship with
and the agreements between WTB and Skils’Kin,

Ordinary care is only applicable to the analysis in this case after the
application of the affirmative defense in § 4-406(f) (which applies “without
regard to care or lack of care”). The § 4-406(f) statutory bar duty is not
affected by any duty of ordinary care. The duty of ordinéry care question
applies only to payment of items identified within the 4-406(f) notice period,
and then it operates as a second defense for unauthorized signatures and
alterations., RCW 62A.4-406(d) and (e).

As a matter of law, the Court should answer the third certified question
by holding a bank does not fail to exercise ordinary care if it pays a check to a
person other than the payee even when the check contains no indorsement in
the name of the payee because Washington law does not requite an

indorsement be made by (or in the name of) a payee. See RCW 62A.3-401;
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RCW 62A.3-402(a); Domestic Const., 2009 WL 2710244 at *6-7. Rather, a
payee’s authorized agent may sign on his on her behalf and may do so by
signing only the agent’s name. Id. The agent’s signature is treated as the
signature of the payee and is binding on the payee. See id.

It was commercially reasonable for WTB to allow Patterson to cash
checks in her capacity as an agent for Skils’Kin’s clients because Skils’Kin —~
directly and through Patterson — instructed WTB as to Patterson’s authority to
manage Skils’Kin’s account, withdraw money from it, and to cash checks for
its clients. The combination of Skils’Kin’s atypical and unique position to
manage and spend its clients’ money; its deficient internal controls and
inadequate oversight; its broad authority granted to Patterson; the 2009
Resolution provided to WTB; and its failure to ever examine its statements and
checks, created the perfect recipe for Patterson to perpetuate a nearly one-
million-dollar fraud loss against Skils’Kin for years.?!

1. WTB’s duty to exercise ordinary care is limited.

A bank has a duty to exercise ordinary care in dealing with its
customers. RCW 62A.3-103(a)(7). Ordinary care is “the observance of
reasonable commercial standards, prevailing in the area in which the person is
located, with respect to the business in which the person is engaged.” Id.
Notwithstanding, a bank’s duties to its customers are limited; the relationship
is akin to “debtor and creditor founded on contract.” Bank of Marin v.
England, 385 U.S. 99, 101-02 (1966). A bank and its customers “may

determine by agreement the standards by which the bank’s responsibility is to

8! Patterson stole over $700,000 from Skils’Kin’s accounts over a little more than four years,
but Travelers only seeks to recoup $577,919.74 of that amount in this action, (ECF Nos. 42 at
5; 110-4 at 93-96).
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be measured if those standards are not manifestly unreasonable,”®> RCW
62A.1-302(b); see also RCW 62A.4-103(a). In turn, a bank is contractually
obligated to “honor checks of its depositor properly drawn and presented . . .
absent a revocation that gives the bank notice prior to the time the checks are
accepted or paid by the bank.” Bank of Marin, 385 U.S. at 101. Importantly, a
bank is, therefore, obligated to pay checks only at the customer’s direction. See
Simi Mgmt. Corp. v. Bank of Am., N.A., 930 F.Supp.2d 1082, 1101 (N.D. Cal.
2013) (stating that a bank might not be liable for breach of a contractual duty

owed to its customer if a signature was in fact authorized by a customer).

2, WTB exercised ordinary care when it paid checks bearing
Patterson’s indorsement on the back,

a. Patterson’s signature on the back of the checks at
issue is presumed an indorsement.

A bank may accept an indorsement on a negotiable instrument by a
payee or an authorized representative of a payee; an instrument need not
contain both. See RCW 62A.3-401; RCW 62A.3-402(a); supra Argument,
Section B.4. As a “non-holder with the rights of the payee holders,” Patterson
was “entitled to enforce” each check on behalf of Skils’Kin’s clients as
Skils’Kin’s agent, See RCW 62A.3-301, Moreover, WTB was required to pay
the checks upon Patterson’s demand because it was made by or on behalf of

Skils’Kin — an entity entitled to enforce the check. See RCW 62A.3-501(a).
b. The checks do not have missing signatures.

Hoping that this Court will turn a blind eye to the facts, Travelers

admits that whether a bank exercises ordinary care “sometimes presents a

82 Here WTB and Skils’Kin contractuaily agreed that Skils’Kin would examine its statements
and report any unauthorized signatures or any other errors within 60 days of the date the
statement was made available. ECF No. 89 4 25-26 and ECF No. 88 at 3.
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question of fact” but argues it does not “when the transaction is suspect on its
face.” (Opening Brief at 42). The cases relied on by Travelers involved
situations where two signatures were required and, for example, one signature
was obviously forged because it was typewritten rather than signed, or where
there were no signatures on the back of a check at all.}* As this Court has
recognized, cases involving check misappropriation “depend on its own facts,
and [] many are found close to the border line which are difficult of
determination.” Defiance Lumber Co. v. Bank of California, N.A., 180 Wash.
533, 545, 41 P.2d 135, 139 (Wash. 1935).

This case has nothing to do with missing signatures and here the facts
cannot be ignored. None of the cases cited by Travelers involve payees who
granted an organization the ability to spend money on their behalf, or an
organization with inadequate internal controls and lack of financial oversight,
or an organization that granted broad authority to the employee in charge of its
account that was authorized to make and indorse the checks at issue, and
withdraw funds from the account at issue. The nature of Skils’Kin’s and
Patterson’s authority over both the Pooled Account and Skils’Kin’s clients, the
representations made to WTB, and Washington law on representative
indorsement sighatures demonstrate WTB exercised ordinary care. See RCW
62A.3-402; § 4-401(a). Skils’Kin’s clients’ signatures were not “missing”
because their signatures were not required in the first place, See RCW 62A.3-
205(d); § 3-401; § 3-402(a); Domestic Const. 2009 WL 2710244 at *6-7. It

was commercially reasonable for WTB to accept Patterson’s signature using

83 See, e.g., Bank of the W. v. Wes-Con Dev. Co., Inc., 15 Wn. App. 238, 241, 548 P.2d 563,
566 (Div. 1, 1976); Govoni & Sons Constr. Co., Inc. v. Mechs, Bank, 51 Mass. App. Ct. 35,
742 N.E.2d 1094 (Mass. App. Ct. 2001).
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her own name on behalf of each client payee because the law provides a
remedy for payees who are unable to sign, and does not require the payee’s
name, See RCW 62A.3-402 (providing that a represented person is bound by a
representative’s signature who “acting, or purporting to act, as a
representative” signs a negotiable “instrument by signing either the name of
the represented person or the name of the signer”) (emphasis added). WTB
acted commercially reasonable in allowing Patterson to sign her name for
Skils’Kin’s clients given the agency relationship between Skils’Kin (and
Patterson, its agent) and its clients and the authority Skils’Kin told WTB
Patterson had over the Pooled Account.®,

To support its “missing signature” argument, Travelers only cites cases
that are inapplicable. In Govoni & Sons Const. Co. v. Mechanics Bank, 51
Mass. App. Ct. 35, 742 N.E.2d 1094 (Mass. App. Ct. 2001), a Massachusetts
court found that a bank acted commercially unreasonable for its failure to
notice that checks were deposited in a non-payee’s bank account without gny
indorsement on the back of the check, (Opening Brief at 43). The Govoni
Court reasoned the bank also acted commercially unreasonable for its failure
“to conduct even the most basic of inquiries into whether the checks were in
fact presented by [it’s customers] agent.” Govoni, 742 N.E.2d at 1107. In
another inapposite éxample, Travelers cites Citizens Bank, Dallas v. Thornton
& Co., Inc., 172 Ga. App. 490, 323 S.E.2d 688 (Ga. Ct. App. 1984), where a
court found the bank failed to act in a commercially reasonable manner when it

deposited two checks in a corporate non-payee’s account. Id. at 490, The

84 In fact, the client payees could not manage their own finances because the Administration
required them to utilize Skils’Kin, as Representative Payee, as a condition of receiving SSI
benefits. (ECF No. 89 at ] 4).
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checks were made payable to a corporate payee; one included an indorsement
with the corporate payee’s name printed on the back, and the other included
only the words “for deposit only.” Id. Both checks were deposited into a non-
payee corporation’s account.

Travelers cites Trustees of Eighth District Elect. Pension and Benefit
Funds v. JP Morgan Chase Bank, 2014 WL 4277256 (D. Idaho 2014) in
attempt to reshape this case as a case about the failure “to inquire about a
missing or incorrect indorsement.” (Opening Brief at 43). There the court
found the bank liable for failing to recognize that the face of a check listed two
payee names rather than a single payee, when it accepted an indorsement by
only one of the payees. Trustees, 2014 W1, 4277256 at *5.

The cases cited by Travelers all concern different circumstances that
involve the failure of a bank to either (1) notice that an indorsement is
completely lacking on the back of a check; (2) inquire about the agency
relationship between an indorser and a payee; (3) pay an instrument pursuant
to a restrictive indorsement; or (4) obtain the correct number of required
indorsements. But those are not the circumstances here. None of those
situations come close to the facts in this case. WTB did not inadvertently cash
a check without any indorsement on the back or overlook the proper number of
indorsements, or fail to inquire about the agency relationship between
Skils’Kin and Patterson, or Patterson and Skils’Kin’s client payees.®
Moreover, contrary to Travelers’ argument that “a check is only ‘properly
payable’ to a holder of the ‘check,”” the Washington version of the U.C.C.

permits a non-holder representative to sign and enforce a check on behalf of a

8 See, e.g., ECF No, 91-13 at 18 (9:19).
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payee, and Skils’Kin authorized the issuance and presentment of the checks for
payment when it cloaked Patterson with the authority to do so, told WTB about
Patterson’s authority over the Pooled Account, and allowed Patterson to do so
without complaint for many years, See RCW 62A.3-401; § 3-402(a); § 3-
301(ii); and § 4-401(a); see also § 3-501(a) (explaining that WTB was required
to pay the checks upon Patterson’s demand on behalf of the payees).

3. WTB acted commercially reasonable when it agreed to
Skils’Kin’s request to allow Patterson to cash checks for
and on behalf of its clients,

The agreement Skils’Kin asked WTB to make to accommodate
Skils’Kin by permitting it to cash checks for its disabled clients was proper
because Washington permits a bank and its customers to vary the “standards
by which the performance of [the bank’s] obligations is to be measured if those
standards are not manifestly unreasonable,”®® RCW 62A.,1-302(b); see also §
4-103(a). In addition, a party’s obligation to pay an “instrument may be
modified, supplemented, or nullified by a separate agreement of the obligor
and a person to enforce the agreement.” RCW 62A,3-117. A “corporation may
be bound by the contracts or agreements of its agent if within the apparent
scope of the agent's authority, although the contract may be beyond the scope
of his actual authority.” Lamb v. Gen. Assocs., Inc., 60 Wash.2d 623, 627
(1962) (citations omitted).

As an authorized signer on Skils’Kin’s Pooled Account, the 2009
Resolution gave Patterson the ability to make agreements with WTB regarding

Skils’Kin’s banking services. (ECF No. 90-3 at 47). WTB and its tellers knew

8 The EDWA found, as a matter of law and based upon the record, that the agreement between
WTB and Skils’Kin, to allow Patterson to cash checks for Skils’Kin’s disabled clients, was not
manifestly unreasonable. (ECF No. 140 at 9).
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about the agreement, as there was a general understanding among tellers that
Patterson had the authority to engage in the check-cashing transactions at issue
on behalf of Skils’Kin, the Representative Payee for each client; the tellers
understood this agreement had been reached between Patterson and WTB
Branch Manager Debbie Carlson. (See supra, n.5.) Under the Resolution and
the Terms and Conditions governing the Pooled Account (that Patterson signed
on Skils’Kin’s behalf, at Skils’Kin’s request), Patterson also had the power to
indorse checks and withdraw funds; she could have withdrawn all the funds
from the Pooled Account or written checks to cash or to herself, (ECF Nos. 90-
3 at 47; 90-1 at 24). In fact, Patterson did cash checks that she made payable to
“cash.”®” Skils’Kin’s express grant of authority to Patterson, the Terms and
Conditions governing the Pooled Account, and the Washington U.C.C.
allowing agreements to be made between a bank and its customer, show that it
was reasonable for WTB to accommodate Skils’Kin’s unique needs related to
its disabled clients who are unable to manage their own finances. See id.;
U.C.C. § 4-103 cmt. 1 (the purpose of allowing parties to vary agreements is to
allow banks to adapt to the unique needs of their customers).

In addition, the course of performance and dealing between WTB and
Skils’Kin for more than four years demonstrates that Skils’Kin accepted or
approved the check-cashing transactions and established a common basis of
understanding for interpreting the parties’ expressions and conduct, See RCW
62A.1-303(a) and RCW 62A.1-303(b). Skils’Kin’s failure to object to the

embezzlement of more than a half million dollars perpetuated by its agent and

87 ECF Nos. 91 at 1 9; 91-7 at 47. Travelers did not assert its properly payable claim for these
checks, See ECF, No. 42. Travelers has never claimed that WTB did anything wrong in paying
checks to Patterson made payable to “cash.”
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to never examine the backs of its checks to look for improper indorsements for
more than four years, shows that Skils’Kin accepted or acquiesced in the
course of performance between WTB and Patterson, and establishes the
parties” understanding of the agreement between them. (ECF No. 91 at §13;
91-11 at 93). See also Von Gohren, 8§ Wn. App. 245.

a. WTB’s teller manual only serves as a guideline for its
tellers and does not override Washington law or
make new law.

Naturally, Skils’Kin had policies to help its employees understand how
to manage risks regarding check depositing and cashing. Those policies could
never replace or substitute the law, however, And it is generally recognized
that bank management always has the authority to override its own procedures
in certain instances. (See, e.g., ECF No, 110-2 at 9). Here, it is difficult to
determine so many years ago who at WTB first agreed to Skils’Kin’s request
to allow Patterson to cash checks for its payees, but it appears it was branch
manager Debbie Carlson, (Id. at 9-10). Various tellers testified WTB
accommodated Skils’Kin because its clients were either homebound,
disruptive, ot incompetent to manage their own funds. (ECF No. 91 at q{ 15,
17;91-13 at 115-116; 91-15 at 141-142; 110-3 at 15-16).

Travelers’ argues that this violated WTB’s policy TEL-203 (Opening
Brief at 44), but WTB’s actions were compliant with TEL-203 because the
presenter (Patterson / Skils’Kin) indorsed the check. See ECF No. 86-8 at
WTB 0176. Moreover, even if WTB’s agreement with Skils’Kin fell outside
the general guidelines, WTB had the authority to modify its own procedures.
Manager Approval Policy, TEL-206, says a manager may approve cashing
checks. (ECF No. 86-9 at A422), Travelers’ own expert agrees. Id. He opined
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that “[c]ertain banking procedures may be overridden with manager approval”
which is “consistent with reasonable industry standards.” (ECF No. 86-8 at
A393). As aresult, WTB’s teller policy was not violated when WTB tellers
started accommodating Patterson’s request. (See ECF No. 110-2 at 9-10).

Travelers relies on Swiss Baco Skyline Logging, Inc. v. Haliewicz, 18
Whn. App. 21, 30-31, 567 P.2d 1141, 1147-48 (Div. 2, 1977) to argue WTB
failed to exercise ordinary care as a matter of law (Opening Brief at 44), but
that case does not support Travelers’ argument. There the bank violated a bank
policy provision that required it not to cash checks payable to corporations
unless there is “specific authority on file” or to obtain “an officer’s approval”
to confirm the authority for the indorsement. See Swiss Baco, 18 Wn. App 21
at 31. In that case, the teller (unlike the tellers at WTB) did not have any
authority from past conduct, nor management approval. In this case, WTB had
both: it had specific authority on file from Skils’Kin specifically granting
Patterson authority to make agreements on Skils’Kin’s behalf pertaining to the
Pooled Account (the Corporate Resolution and the Terms and Conditions
governing the Account), and it had management’s approval of the agreement
made between Skils’Kin (through Patterson) and WTB to allow Patterson to
cash checks for Skils’Kin’s clients.

b. It was reasonable for WTB to assume Skils’Kin had
adequate internal routines and controls, and would
have been improper for WTB to challenge or
question Skils’Kin’s controls.

WTB was entitled to assume Skils’Kin, a sophisticated commercial
entity appointed as Representative Payee by the federal government to manage

government-issued money, would have a system of control competent to detect
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fraud and control irregularities. (ECF No. 110-2 at 12-13). Patterson not only
signed Skils’Kins’ checks, including checks on behalf of its clients to pay their
bills, but she also had full access rights in Skils’Kin’s QuickBooks software, as
well as the ability to edit, post, and delete, transactions. (See supra, n.15). The
power conferred to Patterson by Skils’Kin made it particularly vulnerable to
Patterson’s illegal scheme. See Defiance Lumber, 180 Wash. at 545. (finding
that an employer’s “careless and negligent conduct of its own business,
permitted its own employee to perpetuate upon it a gross fraud” that it cannot
pass on to its bank); Von Gohren, 8 Wn. App. at 247 (noting that because an
employee signed her employer’s checks and reconciled the employer’s
monthly bank statements, those facts made the employer “particularly
vulnerable” to the employee’s embezzlement scheme). And unknown to WTB,
Skils’Kin’s auditor specifically warned Skils’Kin of this vulnerability and
concern more than one time, (ECF Nos. 91 at | 5-6; 91-3; 91-4).

Unfortunately, WTB was not privy to Skils’Kin’s woefully inadequate
internal controls. And Skils’Kin never put any limitation on Patterson’s broad
authority. WTB had no way of knowing the then-state of Skils’Kin’s lack of
internal controls. (ECF No. 110-2 at 14), Moreover, the passage of more than
four years where the check-cashing transactions were undetected by Skils’Kin
made it increasingly reasonable for WTB to assume that its managerial TEL-
206 exception to its standard teller policy that Skils’Kin requested was fully
approved by Skils’Kin. (Id. at 12); see also Von Gohren, 8 Wn. App. at 257
(citing RCW 62A.3-406) (finding that because a bank honored unauthorized
checks for more than 14 months undetected, that was, in effect, a

communication of the employee’s actual authority to the bank).
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VII. CONCLUSION

To the first certified question, this Court should answer yes, as a matter
of law, Patterson’s signature on the back of the Checks at issue are
unauthorized indorsements or unauthorized signatures imposing on Skils’Kin
the notice requirements of RCW 62A.4-406(f). To the second certified
question, this Court should answer yes, WTB made Skils’Kin’s statement of
account and items reasonably available as required by RCW 62A.4-406 when
WTB provided Skils’Kin with a paper statement of account with images of the
front of the checks and/or where it made both statements and images of both
the front and back of the checks available electronically to Skils’Kin. To the
third certified question, this Court should answer no, WTB did not fail to
exercise ordinary care as a matter of law when it allowed Patterson to cash
checks made payable to Skils’Kin’s clients in Patterson’s role as agent for

Skils’Kin and Representative Payee for Skils’Kin’s clients.

Respectfully submitted this 14th day of April, 2016.
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STATUTES INVOLVED

The certified questions involve the following sections of the Washington version of the

Uniform Commercial Code, as codified in RCW 62A.:
RCW 62A.1-201(b)(41). General definitions.

(b) Subject to definitions contained in other articles of this title that apply to particular articles or
parts thereof:

(41) “Unauthorized signature” means a signature made without actual, implied, or apparent
authority. The term includes a forgery.

Official U.C.C. cmt. no. 43 to U.C.C, 1-201(43)

43, “Unauthorized”. Under the former version of § 1-201(43), it was not clear whether a
reference to an “unauthorized signature” in Articles 3 and 4 applied to indorsements. The words
“or indorsement” are deleted so that references to “unauthorized signature” in § 3-406 and
elsewhere will unambiguously refer to any signature,

RCW 62A.1-302. Variation by agreement,

(b) The obligations of good faith, diligence, reasonableness, and care prescribed by this title may
not be disclaimed by agreement. The parties, by agreement, may determine the standards by
which the performance of those obligations is to be measured if those standards are not
manifestly unreasonable. Whenever this title requires an action to be taken within a reasonable
time, a time that is not manifestly unreasonable may be fixed by agreement.

A-2



RCW 62A.1-303 Court of performance, course of dealing, and usage of trade.

(a) A “course of performance” is a sequence of conduct between the parties to a particular
transaction that exists if:

(1) The agreement of the parties with respect to the transaction involves repeated occasions for
performance by a party; and

(2) The other party, with knowledge of the nature of the performance and opportunity for objection
to it, accepts the performance or acquiesces in it without objection.

(b) A “course of dealing” is a sequence of conduct concerning previous transactions between the
parties to a particular transaction that is fairly to be regarded as establishing a common basis of
understanding for interpreting their expressions and other conduct.

RCW 62A.3-103 Definitions,

(7) “Ordinary care” in the case of a person engaged in business means observance of reasonable
commercial standards, prevailing in the area in which the person is located, with respect to the
business in which the person is engaged. In the case of a bank that takes an instrument for
processing for collection or payment by automated means, reasonable commercial standards do
not require the bank to examine the instrument if the failure to examine does not violate the
bank's prescribed procedures and the bank's procedures do not vary unreasonably from general
banking usage not disapproved by this Article or Article 4.



(a)

RCW 62A.3-117. Other agreements affecting instrument.

Subject to applicable law regarding exclusion of proof of contemporaneous or previous
agreements, the obligation of a party to an instrument to pay the instrument may be modified,
supplemented, or nullified by a separate agreement of the obligor and a person entitled to enforce
the instrument, if the instrument is issued or the obligation is incurred in reliance on the
agreement or as part of the same transaction giving rise to the agreement. To the extent an
obligation is modified, supplemented, or nullified by an agreement under this section, the
agreement is a defense to the obligation.

RCWA 62A.3-204 Indorsement,

“Indorsement” means a signature, other than that of a signer as maker, drawer, or acceptor, that
alone or accompanied by other words is made on an instrument for the purpose of (i) negotiating
the instrument, (ii) restricting payment of the instrument, or (iii) incurring indorser's liability on
the instrument, but regardless of the intent of the signer, a signature and its accompanying words
is an indorsement unless the accompanying words, terms of the instrument, place of the
signature, or other circumstances unambiguously indicate that the signature was made for a
purpose other than indorsement. For the purpose of determining whether a signature is made on
an instrument, a paper affixed to the instrument is a part of the instrument.

(b) “Indorser” means a person who makes an indorsement.

(©)

For the purpose of determining whether the transferee of an instrument is a holder, an
indorsement that transfers a security interest in the instrument is effective as an unqualified
indorsement of the instrument.

(d) If an instrument is payable to a holder under a name that is not the name of the holder,

indorsement may be made by the holder in the name stated in the instrument or in the holder's
name or both, but signature in both names may be required by a person paying or taking the
instrument for value or collection,

Official U.C.C. cmt. to U.C.C., 3-204
Subsection (a) is a definition of “indorsement,” a term which was not defined in former Article 3.
Indorsement is defined in terms of the purpose of the signature. . . . In some cases an

indorsement may serve more than one purpose. For example, if the holder of a check deposits it
to the holder's account in a depositary bank for collection and indorses the check by signing the
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holder's name with the accompanying words “for deposit only” the purpose of the indorsement is
both to negotiate the check to the depositary bank and to restrict payment of the check.

The “but” clause of the first sentence of subsection (a) elaborates on former Section 3-402. In
some cases it may not be clear whether a signature was meant to be that of an indorser, a party to
the instrument in some other capacity such as drawer, maker or acceptor, or a person who was
not signing as a party. The general rule is that a signature is an indorsement if the instrument
does not indicate an unambiguous intent of the signer not to sign as an indorser. Intent may be
determined by words accompanying the signature, the place of signature, or other circumstances.
For example, suppose a depositary bank gives cash for a check properly indorsed by the payee.
The bank requires the payee's employee to sign the back of the check as evidence that the
employee received the cash. If the signature consists only of the initials of the employee it is not
reasonable to assume that it was meant to be an indorsement,. If there was a full signature but
accompanying words indicated that it was meant as a receipt for the cash given for the check, it
is not an indorsement. If the signature is not qualified in any way and appears in the place
normally used for indorsements, it may be an indorsement even though the signer intended the
signature to be a receipt. To take another example, suppose the drawee of a draft signs the draft
on the back in the space usually used for indorsements. No words accompany the signature.
Since the drawee has no reason to sign a draft unless the intent is to accept the draft, the
signature is effective as an acceptance. Custom and usage may be used to determine intent. For
example, by long-established custom and usage, a signature in the lower right hand corner of an
instrument indicates an intent to sign as the maker of a note or the drawer of a draft. Any similar
clear indication of an intent to sign in some other capacity or for some other purpose may
establish that a signature is not an indorsement . . .

RCW 62A.3-301 Person entitled to enforce instrument,

“Person entitled to enforce™ an instrument means (i) the holder of the instrument, (ii) a nonholder
in possession of the instrument who has the rights of a holder, or (iii) a person not in possession
of the instrument who is entitled to enforce the instrument pursuant to RCW 62A.3-309 or
62A.3-418(d). A person may be a person entitled to enforce the instrument even though the
person is not the owner of the instrument or is in wrongful possession of the instrument.

RCW 62A.3-401 Signature.

(a) A person is not liable on an instrument unless (i) the person signed the instrument, or (ii) the

petson is represented by an agent or representative who signed the instrument and the signature
is binding on the represented person under RCW 62A.3-402,
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(b) A signature may be made (i) manually or by means of a device or machine, and (ii) by the use of
any name, including a trade or assumed name, or by a word, mark, or symbol executed or
adopted by a person with present intention to authenticate a writing.

RCW 62A.3-402. Signature by representative.

(a) If a person acting, or purporting to act, as a representative signs an instrument by signing either
the name of the represented person or the name of the signer, the represented person is bound by
the signature to the same extent the represented person would be bound if the signature were on a
simple contract. If the represented person is bound, the signature of the representative is the
“authorized signature of the represented person” and the represented person is liable on the
instrument, whether or not identified in the instrument,

(b) If a representative signs the name of the representative to an instrument and the signature is an
authorized signature of the represented person, the following rules apply:

(1) If the form of the signature shows unambiguously that the signature is made on behalf of the
represented person who is identified in the instrument, the representative is not liable on the
instrument,

(2) Subject to subsection (c), if (i) the form of the signature does not show unambiguously that the
signature is made in a representative capacity or (ii) the represented person is not identified in the
instrument, the representative is liable on the instrument to a holder in due course that took the
instrument without notice that the representative was not intended to be liable on the instrument.
With respect to any other person, the representative is liable on the instrument unless the
representative proves that the original parties did not intend the representative to be liable on the
instrument.

RCW 62A.3-501 Presentment.

(a) “Presentment” means a demand made by or on behalf of a person entitled to enforce an
instrument (i) to pay the instrument made to the drawee or a party obliged to pay the instrument
or, in the case of a note or accepted draft payable at a bank, to the bank, or (ii) to accept a draft
made to the drawee.
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(b) The following rules are subject to Article 4, agreement of the parties, and clearinghouse rules
and the like:

(1) Presentment may be made at the place of payment of the instrument and must be made at the
place of payment if the instrument is payable at a bank in the United States; may be made by any
commercially reasonable means, including an oral, written, or electronic communication; is
effective when the demand for payment or acceptance is received by the person to whom
presentment is made; and is effective if made to any one of two or more makers, acceptors,
drawees, or other payors.

(2) Upon demand of the person to whom presentment is made, the person making presentment must
(i) exhibit the instrument, (ii) give reasonable identification and, if presentment is made on
behalf of another person, reasonable evidence of authority to do so, and (iii) sign a receipt on the
instrument for any payment made or surrender the instrument if full payment is made.

(3) Without dishonoring the instrument, the party to whom presentment is made may (i) return the
instrument for lack of a necessary indorsement, or (ii) refuse payment or acceptance for failure of

the presentment to comply with the terms of the instrument, an agreement of the parties, or other
applicable law or rule.



RCW 62A.4-103 Variation by agreement; measure of damages; action constituting
ordinary care,

(a) The effect of the provisions of this Article may be varied by agreement, but the parties to the

agreement cannot disclaim a bank's responsibility for its lack of good faith or failure to exercise
ordinary care or limit the measure of damages for the lack or failure. However, the parties may
determine by agreement the standards by which the bank's responsibility is to be measured if
those standards are not manifestly unreasonable.

RCW 62A.4-401 When bank may charge customer’s account.

A bank may charge against the account of a customer an item that is properly payable from that
account even though the charge creates an overdraft. An item is properly payable if it is

authorized by the customer and is in accordance with any agreement between the customer and
bank.

RCW 62A.4-406 Customer’s duty to discover and report unauthorized signature or
alteration.

(a) A bank that sends or makes available to a customer a statement of account showing payment
of items for the account shall either return or make available to the customer the items paid,
copies of the items paid, or provide information in the statement of account sufficient to allow
the customer reasonably to identify the items paid. The statement of account provides sufficient
information if the item is described by item number, amount, and date of payment, If the bank
does not return the items paid or copies of the items paid, it shall provide in the statement of
account the telephone number that the customer may call to request an item or copy of an item
pursuant to subsection (b) of this section.

(b) If the items are not returned to the customer, the person retaining the items shall either retain
the items or, if the items are destroyed, maintain the capacity to furnish legible copies of the
items until the cxpiration of seven years after receipt of the items. A customer may request an
item from the bank that paid the item, and that bank must provide in a reasonable time either the
item or, if the item has been destroyed or is not otherwise obtainable, a legible copy of the item.
A bank shall provide, upon request and without charge to the customer, at least two items or
copies of items with respect to each statement of account sent to the customer. A bank may
charge fees for additional items or copies of items in accordance with *RCW 30.22.230,
Requests for ten items or less shall be processed and completed within ten business days.
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(c) If a bank sends or makes available a statement of account or items pursuant to subsection (a),
the customer must exercise reasonable promptness in examining the statement or the items to
determine whether any payment was not authorized because of an alteration of an item or
because a purported signature by or on behalf of the customer was not authorized. If, based on
the statement or items provided, the customer should reasonably have discovered the
unauthorized payment, the customer must promptly notify the bank of the relevant facts.

(d) If the bank proves that the customer, failed with respect to an item, to comply with the duties
imposed on the customer by subsection (¢) the customer is precluded from asserting against the
bank:

(1) The customer's unauthorized signature or any alteration on the item, if the bank also proves that
it suffered a loss by reason of the failure; and

(2) The customer's unauthorized signature or alteration by the same wrong-doer on any other
item paid in good faith by the bank if the payment was made before the bank received notice
from the customer of the unauthorized signature or alteration and after the customer had been
afforded a reasonable period of time, not exceeding thirty days, in which to examine the item or
statement of account and notify the bank.

(e) If subsection (d) applies and the customer proves that the bank failed to exercise ordinary
care in paying the item and that the failure substantially contributed to loss, the loss is allocated
between the customer precluded and the bank asserting the preclusion according to the extent to
which the failure of the customer to comply with subsection (c) and the failure of the bank to
exercise ordinary care contributed to the loss. If the customer proves that the bank did not pay
the item in good faith, the preclusion under subsection (d) does not apply.

(f) Without regard to care or lack of care of either the customer or the bank, a natural person
whose account is primarily for personal, family, or household purposes who does not within one
year, and any other customer who does not within sixty days, from the time the statement and
items are made available to the customer (subsection (a)) discover and report the customer's
unauthorized signature or any alteration on the face or back of the item or does not within one
year from that time discover and report any unauthorized indorsement is precluded from
asserting against the bank such unauthorized signature or indorsement or such alteration. If there
is a preclusion under this subsection, the payor bank may not recover for breach of warranty
under RCW 62A.4-208 with respect to the unauthorized signature or alteration to which the
preclusion applies.

West's RCWA 62A.4-406

62A.4-406. Customer's duty to discover and report unauthorized signature or alteration
Currentness
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(a) A bank that sends or makes available to a customer a statement of account showing payment
of items for the account shall either return or make available to the customer the items paid,
copies of the items paid, or provide information in the statement of account sufficient to allow
the customer reasonably to identify the items paid. The statement of account provides sufficient
information if the item is described by item number, amount, and date of payment. If the bank
does not return the items paid or copies of the items paid, it shall provide in the statement of
account the telephone number that the customer may call to request an item or copy of an item
pursuant to subsection (b) of this section.

(b) If the items are not returned to the customer, the person retaining the items shall either retain
the items or, if the items are destroyed, maintain the capacity to furnish legible copies of the
items until the expiration of seven years after receipt of the items. A customer may request an
item from the bank that paid the item, and that bank must provide in a reasonable time either the
item or, if the item has been destroyed or is not otherwise obtainable, a legible copy of the item.
A bank shall provide, upon request and without charge to the customer, at least two items or
copies of items with respect to each statement of account sent to the customer. A bank may
charge fees for additional items or copies of items in accordance with *RCW 30,22.230,
Requests for ten items or less shall be processed and completed within ten business days.

(c) If a bank sends or makes available a statement of account ot items pursuant to subsection (a),
the customer must exercise reasonable promptness in examining the statement or the items to
determine whether any payment was not authorized because of an alteration of an item or
because a purported signature by or on behalf of the customer was not authorized. If, based on
the statement or items provided, the customer should reasonably have discovered the
unauthorized payment, the customer must promptly notify the bank of the relevant facts.

(d) If the bank proves that the customer, failed with respect to an item, to comply with the duties

imposed on the customer by subsection (c) the customer is precluded from asserting against the
bank:

(1) The customer's unauthorized signature or any alteration on the item, if the bank also proves
that it suffered a loss by reason of the failure; and

(2) The customer's unauthorized signature or alteration by the same wrong-doer on any other
item paid in good faith by the bank if the payment was made before the bank received notice
from the customer of the unauthorized signature or alteration and after the customer had been
afforded a reasonable period of time, not exceeding thirty days, in which to examine the item or
statement of account and notify the bank.

(e) If subsection (d) applies and the customer proves that the bank failed to exercise ordinary

care in paying the item and that the failure substantially contributed to loss, the loss is allocated
between the customer precluded and the bank asserting the preclusion according to the extent to
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which the failure of the customer to comply with subsection (c) and the failure of the bank to
exercise ordinary care contributed to the loss. If the customer proves that the bank did not pay
the item in good faith, the preclusion under subsection (d) does not apply.

(f) Without regard to care or lack of care of either the customer or the bank, a natural person
whose account is primarily for personal, family, or household purposes who does not within one
year, and any other customer who does not within sixty days, from the time the statement and
items are made available to the customer (subsection (a)) discover and report the customer's
unauthorized signature or any alteration on the face or back of the item or does not within one
year from that time discover and report any unauthorized indorsement is precluded from
asserting against the bank such unauthorized signature or indorsement or such alteration. If there
is a preclusion under this subsection, the payor bank may not recover for breach of warranty
under RCW 62A.4-208 with respect to the unauthorized signature or alteration to which the
preclusion applies.

Credits
[1997 ¢ 53 §1;1995¢ 107 § 1;1993¢229 § 111; 1991 sp.s.c 19§ 1; 1967 ¢ 114 § 1; 1965 ex.s.
¢ 157 § 4-406. Cf. former RCW 30.16.020; 1955 ¢ 33 § 30.16.020; prior: 1917 ¢ 80 § 45; RRS §
3252.]
Editors' Notes

WASHINGTON COMMENTS [1965 ENACTMENT]
This section is a more detailed coverage of problems now affected by § 30.16.020, It must be
read with sec. 3-406. While negligence in reconciliation of returned bank vouchers with stubs
will throw resultant loss on the depositor, it is quite apparent that other imprudent conduct by the
depositor will have the same result. Types of conduct having this effect have only been
adumbrated. Defiance Lumber Co. v Bank of Cal., 180 Wash. 533, 41 P.2d 135 (1935); noted 10
Wash.L.Rev. 209 (1935); Denbigh v First Nat'l Bank, 102 Wash. 546, 174 P, 475 (1918); Cf.
National Bank of Commerce v Tacoma Mill Co., 182 F. 1 (9th Cir 1910).

The time limit on notification of a drawee of payment of a forged or altered check (sixty days
after its return) is consistent with the prior statute, § 30.16.020. That such a time limit is
constitutional, see Overlake Homes, Inc. v Seattle-First Nat'l Bank, 57 Wash.2d 881, 360 P.2d
570 (1961).

The three-year limitation on reporting forged indorsements is new.

UNIFORM COMMERCIAL CODE COMMENTS
1. Under subsection (a), if a bank that has paid a check or other item for the account of a
customer makes available to the customer a statement of account showing payment of the item,
the bank must either return the item to the customer or provide a description of the item
sufficient to allow the customer to identify it. Under subsection (c), the customer has a duty to
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exercise reasonable promptness in examining the statement or the returned item to discover any
unauthorized signature of the customer or any alteration and to promptly notify the bank if the
customer should reasonably have discovered the unauthorized signature or alteration.

The duty stated in subsection (¢) becomes operative only if the “bank sends or makes available a
statement of account or items pursuant to subsection (a).” A bank is not under a duty to send a
statement of account or the paid items to the customer; but, if it does not do so, the customer
does not have any duties under subsection (c).

Under subsection (a), a statement of account must provide information “sufficient to allow the
customer reasonably to identify the items paid.” If the bank supplies its customer with an image
of the paid item, it complies with this standard. But a safe harbor rule is provided. The bank
complies with the standard of providing “sufficient information” if “the item is described by item
number, amount, and date of payment.” This means that the customer's duties under subsection
(c) are triggered if the bank sends a statement of account complying with the safe harbor rule
without returning the paid items, A bank does not have to return the paid items unless it has
agreed with the customer to do so. Whether there is such an agreement depends upon the
particular circumstances. See Section 1-201(3). If the bank elects to provide the minimum
information that is “sufficient” under subsection (a) and, as a consequence, the customer could
not “reasonably have discovered the unauthorized payment,” there is no preclusion under
subsection (d). If the customer made a record of the issued checks on the check stub or
carbonized copies furnished by the bank in the checkbook, the customer should usually be able
to verify the paid items shown on the statement of account and discover any unauthorized or
altered checks. But there could be exceptional circumstances. For example, if a check is altered
by changing the name of the payee, the customer could not normally detect the fraud unless the
customer is given the paid check or the statement of account discloses the name of the payee of
the altered check. If the customer could not “reasonably have discovered the unauthorized
payment” under subsection (c) there would not be a preclusion under subsection (d).

The “safe harbor” provided by subsection (a) serves to permit a bank, based on the state of
existing technology, to trigger the customer's duties under subsection (c) by providing a
“statement of account showing payment of items” without having to return the paid items, in any
case in which the bank has not agreed with the customer to return the paid items. The “safe
harbor” does not, however, preclude a customer under subsection (d) from asserting its
unauthorized signature or an alteration against a bank in those circumstances in which under
subsection (¢) the customer should not “reasonably have discovered the unauthorized payment.”
Whether the customer has failed to comply with its duties under subsection (c¢) is determined on
a case-by-case basis.

The provision in subsection (a) that a statement of account contains “sufficient information if the
item is described by item number, amount, and date of payment” is based upon the existing state
of technology. This information was chosen because it can be obtained by the bank's computer



from the check's MICR line without examination of the items involved. The other two items of
information that the customer would normally want to know--the name of the payee and the date
of the item--cannot currently be obtained from the MICR line. The safe harbor rule is important
in determining the feasibility of payor or collecting bank check retention plans. A customer who
keeps a record of checks written, e.g., on the check stubs or carbonized copies of the checks
supplied by the bank in the checkbook, will usually have sufficient information to identify the
items on the basis of item number, amount, and date of payment. But customets who do not
utilize these record-keeping methods may not. The policy decision is that accommodating
customers who do not keep adequate records is not as desirable as accommodating customers
who keep more careful records. This policy results in less cost to the check collection system and
thus to all customers of the system. It is expected that technological advances such as image
processing may make it possible for banks to give customers more information in the future in a
manner that is fully compatible with automation or truncation systems. At that time the
Permanent Editorial Board may wish to make recommendations for an amendment revising the
safe harbor requirements in the light of those advances.

2. Subsection (d) states the consequences of a failure by the customer to perform its duty under
subsection (c) to report an alteration or the customer's unauthorized signature. Subsection (d)(1)
applies to the unauthorized payment of the item to which the duty to report under subsection (c)
applies, If the bank proves that the customer “should reasonably have discovered the
unauthorized payment” (See Comment 1) and did not notify the bank, the customer is precluded
from asserting against the bank the alteration or the customer's unauthorized signature if the bank
proves that it suffered a loss as a result of the failure of the customer to perform its subsection (c)
duty. Subsection (d)(2) applies to cases in which the customer fails to report an unauthorized
signature or alteration with respect to an item in breach of the subsection (c) duty (See Comment
1) and the bank subsequently pays other items of the customer with respect to which there is an
alteration or unauthorized signature of the customer and the same wrongdoer is involved. If the
payment of the subsequent items occurred after the customer has had a reasonable time (not
exceeding 30 days) to report with respect to the first item and before the bank received notice of
the unauthorized signature or alteration of the first item, the customer is precluded from asserting
the alteration or unauthorized signature with respect to the subsequent items.

If the customer is precluded in a single or multiple item unauthorized payment situation under
subsection (d), but the customer proves that the bank failed to exercise ordinary care in paying
the item or items and that the failure substantially contributed to the loss, subsection (e) provides
a comparative negligence test for allocating loss between the customer and the bank. Subsection
(e) also states that, if the customer proves that the bank did not pay the item in good faith, the
preclusion under subsection (d) does not apply.

Subsection (d)(2) changes former subsection (2)(b) by adopting a 30-day period in place of a 14-
day period. Although the 14-day period may have been sufficient when the original version of
Article 4 was drafted in the 1950s, given the much greater volume of checks at the time of the



revision, a longer period was viewed as more appropriate. The rule of subsection (d)(2) follows
pre-Code case law that payment of an additional item or items bearing an unauthorized signature
or alteration by the same wrongdoer is a loss suffered by the bank traceable to the customet's
failure to exercise reasonable care (See Comment 1) in examining the statement and notifying
the bank of objections to it. One of the most serious consequences of failure of the customer to
comply with the requirements of subsection (¢) is the opportunity presented to the wrongdoer to
repeat the misdeeds. Conversely, one of the best ways to keep down losses in this type of
situation is for the customer to promptly examine the statement and notify the bank of an
unauthorized signature or alteration so that the bank will be alerted to stop paying further items.
Hence, the rule of subsection (d)(2) is prescribed, and to avoid dispute a specific time limit, 30
days, is designated for cases to which the subsection applies. These considerations are not
present if there are no losses resulting from the payment of additional items, In these
circumstances, a reasonable period for the customer to comply with its duties under subsection
(¢) would depend on the circumstances (Section 1-204(2)) and the subsection (d)(2) time limit
should not be imported by analogy into subsection (c).

3. Subsection (b) applies if the items are not returned to the customer. Check retention plans may
include a simple payor bank check retention plan or the kind of check retention plan that would
be authorized by a truncation agreement in which a collecting bank or the payee may retain the
items, Even after agreeing to a check retention plan, a customer may need to see one or more
checks for litigation or other purposes. The customer's request for the check may always be made
to the payor bank. Under subsection (b) retaining banks may destroy items but must maintain the
capacity to furnish legible copies for seven years. A legible copy may include an image of an
item. This Act does not define the length of the reasonable period of time for a bank to provide
the check or copy of the check. What is reasonable depends on the capacity of the bank and the
needs of the customer, This Act does not specify sanctions for failure to retain or furnish the
items or legible copies; this is left to other laws regulating banks. See Comment 3 to Section 4~
101, Moreover, this Act does not regulate fees that banks charge their customers for furnishing
items or copies or other services covered by the Act, but under principles of law such as
unconscionability or good faith and fair dealing, courts have reviewed fees and the bank's
exercise of a discretion to set fees. Perdue v. Crocker National Bank, 38 Cal.3d 913 (1985)
(unconscionability); Best v. United Bank of Oregon, 739 P.2d 554, 562-566 (1987) (good faith
and fair dealing). In addition, Section 1-203 provides that every contract or duty within this Act
imposes an obligation of good faith in its performance or enforcement.

4. Subsection (¢) replaces former subsection (3) and poses a modified comparative negligence
test for determining liability. See the discussion on this point in the Comments to Sections 3-404,
3-405, and 3-406. The term “good faith” is defined in Section 3-103(a)(4) as including
“observance of reasonable commercial standards of fair dealing.” The connotation of this
standard is fairness and not absence of negligence.



The term “ordinary care” used in subsection (¢) is defined in Section 3-103(a)(7), made
applicable to Article 4 by Section 4-104(c), to provide that sight examination by a payor bank is
not required if its procedure is reasonable and is commonly followed by other comparable banks
in the area. The case law is divided on this issue. The definition of “ordinary care” in Section 3-
103 rejects those authorities that hold, in effect, that failure to use sight examination is
negligence as a matter of law, The effect of the definition of “ordinary care” on Section 4-406 is
only to provide that in the small percentage of cases in which a customer's failure to examine its
statement or returned items has led to loss under subsection (d) a bank should not have to share
that loss solely because it has adopted an automated collection or payment procedure in order to
deal with the great volume of items at a lower cost to all customers.

5. Several changes are made in former Section 4-406(5). First, former subsection (5) is deleted
and its substance is made applicable only to the one-year notice preclusion in former subsection
(4) (subsection (f)). Thus if a drawer has not notified the payor bank of an unauthorized check or
material alteration within the one-year period, the payor bank may not choose to recredit the
drawet's account and pass the loss to the collecting banks on the theory of breach of warranty.
Second, the reference in former subsection (4) to unauthorized indorsements is deleted. Section
4-406 imposes no duties on the drawer to look for unauthorized indorsements. Section 4-111 sets
out a statute of limitations allowing a customer a three-year period to seek a credit to an account
improperly charged by payment of an item bearing an unauthorized indorsement. Third,
subsection (c) is added to Section 4-208 to assure that if a depositary bank is sued for breach of a
presentment warranty, it can defend by showing that the drawer is precluded by Section 3-406 or

Section 4-406(c) and (d). Revisions approved by the Permanent Editorial Board for the Uniform
Commercial Code March 16, 1991,

Wash. Rev. Code Ann. § 62A.4-406 (West)
Current with all laws from the 2015 Regular and Special Sessions and Laws 2016, chs, 1 and 2



1967
SESSION LAWS

OF THE

STATE OF WASHINGTON

REGULAR SESSION, FORTIETH LEGISLATURE
Convened January 9, 1967, Adjourned March 9, 1967,

VOLUME NO. 1

ALL LLAWS OF THE 1967 REGULAR SESSION

Compiled in Chapters by
A, LUDLOW KRAMER
Secretary of State

MARGINAL NOTES AND INDEX
By
RICHARD O. WHITE
Code Reviser

Published by Authority

r@rt@v 3

A-16




Cx. 114.] SESSION LAWS, 1967.

CHAPTER 114.
{Substitute Senate Bill No. 42.]

UNIFORM COMMERCIAL CODE.

AN ACT relating to commercial transactions; amending sec-
tions 2-403, 4-406, 6-102, 6-109, 9-302, 9-403, 9-404, 9-405,
9-406 and 9-407, chapter 157, Laws of 1965 extraordinary
session and RCW 62A.2-403, 62A.4-406, 62A.6-102,
62A.6-109, 62A.9-302, 62A.9-403, 62A.9-404, 62A.9-405,
62A.9-406, and 62A.9-407; adding new sections to chapter
157, Laws of 1965 extraordinary session and to Article
62A.9 RCW; adding new sections to chapter 11, Laws of
1861 and to chapter 15.48 RCW; and providing an effective
date and declaring an emergency.

Be it enacted by the Legislature of the State of
Washington:

RCW G24.4-406 Section 1. Section 4-406, chapter 157, Laws of .
Amendes 1965 extraordinary session and RCW 62A.4-406 are
each amended to read as follows:

Uniform Customer’s duty to discover and report unau-
Godor i yhorized signature or alteration (1) Wh bank
008 deposts riz gnature or alteration. en a ban

and collections. gends to its customer a statement of account accom-
panied by items paid in good faith in support of the
debit entries or holds the statement and items pur-
suant to a request or instructions of its customer or
otherwise in a reasonable manner makes the state-
ment and items available to the customer, the
customer must exercise reasonable care and prompt-
ness to examine the statement and items to discover
his unauthorized signature or any alteration on an
item and must notify the bank promptly after dis-
covery thereof.

(2) If the bank establishes that the customer
failed with respect to an item to comply with the
duties imposed on the customer by subsection (1)
the customer is precluded from asserting against the
bank

(a) his unauthorized signature or any alteration
on the item if the bank also establishes that it
suffered a loss by reason of such failure; and

[ 524 ]
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(b) an unauthorized signature or alteration by
the same wrongdoer on any other item paid in good
faith by the bank after the first item and statement
was available to the customer for a reasonable pe-
riod and before the bank receives notification from
the customer of any such unauthorized signature or
alteration,

(3) The preclusion under subsection (2) does
not apply if the customer establishes lack of ordi-
nary care on the part of the bank in paying the
item(s),

(4) Without regard to care or lack of care of
either the customer or the bank a customer who
does not within sixty days from the time the state-
ment and items are made available to the customer
(subsection (1)) discover and report his unauthor-
ized signature or any alteration on the face or back
of the item or does not within three years from that
time discover and report any unauthorized indorse-
ment is precluded from asserting against the bank

[Cn. 114.

9]
such unauthorized signature or indorserient or such’4

alteration,

(5) If under this section a payor bank has a
valid defense against a claim of a customer upon or
resulting from payment of an item and waives or
fails upon request to assert the defense the bank
may not assert against any collecting bank or other
prior party presenting or transferring the item a
claim based upon the unauthorized signature or al-
teration giving rise to the customer’s claim.

Sec, 2. Section 6-102, chapter 157, Laws of 1965
extraordinary session and RCW 62A.6-102 are each
amended to read as follows:

“Bulle Transfer”; Transfers of Equipment; Enter-
prises subject to this Article; Bulle Transfers subject
to this Article. (1) A “bulk transfer” is any transfer
in bulk and not in the ordinary course of the trans-
feror’s business of a major part of the materials,

{525]

RCW 82A.6-102
amended,

Uniform
gommercial

O e
Bulk transfers,
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(4) ROW 68.50.360 and 1982 ¢ 9.8 1, 1979 0 37 5 1, & 1969 & §0 8 4;
(5) RCW 68.50.370 and {987 ¢ 331567, 197505452, & 1960¢ B0 s 55
(6) RCW 6850380 und {969 ¢ 808 6;

(7) RCW 68,50,390 nnd 1969 0 808 74 .

(8) RCW 68,850,400 ansd 1987 5 33) s 68 & 1969 c 80 8 8y

(9) RCW 68,50,410 and 1987 ¢ 331 5 69 & 1969 ¢ 80 5.9; and

(10) ROW 68,50,420 and 1987 ¢ 331 70 & (9GS ¢ RO s 11,

Poased the House Aprdl 19, 1993,

Passed e Sennte Apell 13, 1993,

Approved b{r the Qovernor May 7, 1993,

leled fn Ofee of Seereliry of State May 7, 1993,

CHAPTER 229
[Substituts Houso BHI 1014) .
UNIFORM COMMERCIAL CODE--DEPOSITS AND COLLECTIONSE AND
 NBOOFIARLY INSTRUMENTS
Ftrocilve Dates. 7104

AN AGT Roliting 1o Mie unifomg commencal codo; amonding REW 62402208, 62A,1.207,
620310, 6243109, 62A2.103, 62A 3-104, L2AA103, 1A 3104, 6242307, 62A 3108,
625,309, 62A3 140, GIAD I, 62A3112, G2A0113, GAAK 14, G2A 3415, 62AD- 16,
62A3-117, G2A3 18, GIAI-119, G2A390), G2ABA07% §2A.3.20, G2A.D-204, 62A.3-203,
6203306, 62A.3207, 63A.3:301, 62A.3:302, 62A.3-303, 62A.3-3(4, 624,3-305, 62A.3-306,
6203307, 02A3401, GIA.3A02, 62A.3403, 6240404, 62A.3:405, 62A34006, G2A3.4077,
6203408, 6223409, G2A DAY, 63A 1L, B2A3-412, 62AN413, €2A3.414, 62A3A1S,
GIRAA16, 6383417, C2A3GIR, 624.0:410, B2A3-501; 62A,3.502, 6IAN3-50, G2A3-504,
62A3-505, G2A,3-51%, 62AR-515, 62ADS20, B2A3-528, 6DA3-525, G2A3:6001, G2A3-603,
624.3:60%, 62AL604, 62A,3.805, 62A4-101, 62444102, 62A A 103, 624.4-104, 62A,4-105, 62A 4+
106, 62AA- 107, 62A,4- 108, G1A,4.109, 62A4-204, 6274202, 62AA.203, 62A,4.204; 2A 4205,
62Ad:208, 6274207, E2AAD8, 62A 4-200, 62A,4:210, 62A.4~2[ 1, 69A.4-212, 62A 4013, 62A 4+
A GIAAINL, SZA A0 B2AAMNY, HEADANT, 6IA 4402, GIALADY, BIAA:ANS, BRAAA0E,
GEAAADT, GEAAETY, GRAASDY, 62A4-804, andt fIA4 S04suilhig; ands soctlon loohngtor 30,22
noewy nihllng niow seeilots lo Titls 624 ROWG eronting naw sections apoallng REW 524.3-120,
GAA12Y, 62450092, GAA3F0R, GIAS-506, O2AT:S0T, 62A3-508, G3A 3509, GAADG10, 624 34
511, 63606, GTA3-TON, GANB01, G2A3:802, G2AJB03, GHANEM, nnd 6243915 ond
providing on of foetive dete,

Be it enacled by the Loglsiature of the Staté of Washington:
ARTICLE |
GENERAL PROVISIONS
PART 2 . '
GBNERAL DBFINITIONS AND PRINCIPLES OF INTERPRRTATION
ol Soe, 1, ROW 62A.1-201 ancl 1992 ¢ 134 5 14 re ench’ntnended to rend ag
ollows: .
Subject to additional definitions cuntatned Jn the subsequent Artleles of this

“'fills whioh ars nppiieable to specific Articles or Parts thereol, and unless {he

context otherwise requlres, in this Title:

{691}
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© payment order way, ba renowed: for additionnd sxsmonth perdads by n welthg

slyen, 1o the bank within g botlod doelu: wiie 11,_]& stonspayment order ls
¢ffeciive,

((39) (e), The burden of establishing the faot nnd nrvoubt of loss résulting
feom tho payment of an ltem contrary to n binding stopspayment order or order
10_closo thio godouit 16 on the customer, The lovs From payment of qi: lom,
conrary o 4 _slo ot order_muoy  tnolode damages for dishonde of

aulssequont limms unider REW_62A,4:400,

See 110, RCW 62A.4-405 and 1965 ox.5, ¢ 157§ 4-405 ew vnoh umcudad
fo read ns follows:

DBATH OR INCOMPETENCE OF CUSTOMER, ((¢)) (x), A' payor of
colleeting bank’s authorlty to aevept, pay, or collect an fiem or to socount for
procoeds of {1s oolisetion, If otherwlso offestive, Is not vendoret Inoffective by
incompetenco of & cusfomer of cither bank oxisting ol the tine the item Is lssved
or ils collection Is undertaken i the bank docs avt khow of an sdjudication of
Incompetence, Nelthor denth nor Incompalence of a sustomer revokes ((sueh))
thig nothority to aceapl, pay, volloel, or wecont untit the bank knows of the faet
of denth or of en odjudication of tncompetence snd hos rensonsble opporiunity
to act on I,

{(629)) (b) Buen with knowledge, a bank may for ey days afier the dote of
death pay or certify checks drawn on or ((prior-te)). bafore thot date unless
ordered to slop payment by a person claliming an Interent 1n the escomnt,

Buoo, {11, RCW 62A4-406 and 199) spis, ¢ 19 5 | are cuch amended 1o

_ tend nis follows: -

{13 e nrbankasada-to-Haonslomernolufamentofnesatnk-oscomprnled
by-ttoms-pald-digoodifottidn-support-of-the-debitventdes-ordlds-tio-slatoment
- eme-pursiiito-a-request-ai-hatrietong-of-Ha-sunt arolivpvliodna
vonupnablo-namiermikestho-statemoitand-Homi-nvninblo-do-the-sustemern-the
eustomernust-axeeelyoronsenmbloearo-and-prampinessio-armnhiethestalemont
and-Honw-to-diseover-hls-grhermmtiiorized-slgnotore-or-any-nlteration-o-oir
fenrrnd-munt-nolfr-tho-bntle-protpHy-alier-dlacovery-thoroef

{004 bonik ik sends 6x makes seallable Lo o customor g stalentont of - °
aceount showlun mhyiont of Nems for the aeoint sbf‘\ll olther yoturn or piike
g;s llablc to {hve euslonier tho dtems pald, caples lems puld, -or proyide

e, stotament_of. dceotint aufﬁg{m lg. dllow the customer
wu«mo&zmmmw.nmmmt Mmmmmmmm
SMEQLLMJ?I onl fnfor o i seribed by e smber,

m g gimo of pgxpwp!, Q he_bonk g 14 gog tatury lio Jiems pold o

ide {u the sintoment. of, seeount the

gfgln;gjmg 1y 1]1391 ﬂ) ni ghg cmggpm oy gall lo:reuedlan Hem.ox copy o{Q

Item pyrgugnt to-subsentlon () of Ws.sectfon,
{b) If e Jtoms ave not yefured to the enstomer, the person relaining the -
lleing shall olther rainin W ftams or, 1F the lews aee desiroved, mafutain, the

pmsy
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oupnalty to fnlshlestble conlos of w Haras untl] o explrdoh.of soven vorky
affer veugint of (e fioms, A customsr mny request o Jtem from.tha bagk g!gg
puld the Hom, e that bonk nst nmvlglk fra rengendble e slilior the ftem o ,
fl)m liarn, haw hoon, destroyed or s nol plherwlse obitalnnble, » lonlble pony. o
the Bom, . A bk sholl pe m‘wu g;; roogest and gmmug ohinese o w;j;ﬂ
cugtaimar, ot lenst flve Woms:or-conlos of Nems witl rosueot (o ench stutemsnt o
acgou sent to the sustoer, A bank vaay sharsta fess for nddlional lems ar
cqglkwwi(mgg I sesordunes witl section 118 of iy not, geguagj s for ten
Teme or [gaﬁ shudl by provessed aod completed. withy ten business diys
(ORI gunggngjsgumw& vilinblo n staterment of seeon
Bursuanl to subssoton (8, te chistomer sl ekeralse ransonnble nmmpmu,m -
axaminlog (he stulsmentor the Homs lo detocming whothor any paysnsnt was.not
MMMM&M&MMMM&M&M&“WW lure
hy. e on behalf of the oustonyar was not nuthi;Mf, haged guh«x ﬁgmg)um
or foms, providad,. the oustomar shionld tenson h va lspovaratl this

unguthorlzed. paymant, (Mo oustomer must. prox ] ik of (he
relovunt. fuots.

{d} ¥f the bank ((estabiighes)) proves that the ouslomer, falled with mspect
to an Hom, lo comply with the dutles Imposed on the customer by sobseotion
(¢ -ol-ths-ncetion)) (o) the gusiomor ts prociuded from nssorting agninst the
bank:

(God-Hl-orhed) (1) The sustomor's unauthorized signature or any ulieration
ot ‘the ltem, If the bank olso (Coatblishes)) proves that 1 sufferad 4 loss by
ronson of ((anel)) the flturey atid

((eby-A) (2).The sustomer's unauthorized slgnature or slterafion by the
same weong-doer on any other ltem pald in good falth by the bank ((aftes-the
Hest-done-and-satoment-wis-nritable-to-thecustomerfor-trenapiinblo-priod
sinb-bofore-the-bole-recelvag-not Hnton-from-ho-sustomar fmmsyweuem
e 1orizeé—v!gnmurwwkomﬁon)) I the.povinent ywus wnde before the bk
roedlved om gtgecpg gmurol’!llau nthorized ﬁg:\gg\lggmuggmgL

gﬂ; stonc bean uiforded o vensonable neviod of gima, Luxe edln
Hadnty days, 1 whiph to.oxomine:the mmmwm ﬁ@j
sk,

{((8y-Fhe-preclugion-under-nubreetion{8)-of-thinscetion-deosnot-apply-H
Hhe-aslomer-esinbishiesdnokeof-ordhmy-otr-on-tiopark-sidio-brnkedrpaylng
the-lem{ay

00 () JE subsoutton () anplios and, e custompr: proves il te. il

fallad to oxuralse .9..5.31 ney-enve.Bis paying the e l!cnuu(l Hiat the x‘gﬂgma 8 ‘mglngjtlub
Iy contelbutec y loss noated bt Clude :
be Bk nssoring zl;u reolusion nevonting o the gjw Wug,\yﬁch N nlfuce gg
. the custordor to- comply, with subssotion (6, and e _follues of dha bink to
exorelye on g}mﬂ ggm sonldbuted t the loss, If tn oygtgmgr proves-fhir o
: ng\g diinol pay.the tem Iy aood falth, the prealugon uuglsrm hseetion () doas
ol poly,

1949)
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D Without regord 1o care or Jack of care of lther the cuslomor of the bnnk
# nagural porson whose ncedunt is primarily for persona, famlly, or hcuschold
purposes who doos 1ot within one yéar, and any other customer who does not
within staty days, from the thme the statement and items aro made avallable to
the oustomer (subséetion ((¢hy-ofthinacotion)) (n)) discover and reporl ((bls-op
he)) thip customer’s unauthorized signature or any alteration on the face or bick
of {he lent or does not within {(threa-yeara)) one year from that Ume discover
and voport any unnulhorizad indorssmont bs proctoded from assering agalust the

. bank such unauthorkzed signature or indorsement or suoh alierailon((

EptEdorthlaacation-u-pryor-ank-hav-a-vitld-dofonse-galnat-oelalin-of
whustomer-upeirer-roatliiog-fent-prptment-of meltotr-niid- walvesor-fullaupeny
requost-to-nsamtthe-dofensortho-banlemaynotnsseragalngt:any-eoeotiip-hank

- orollier-prigepiryresiting-osranalering-tho-Bem-n-elain:-bared-wpowtho

unvfhordzed-alffinure-or-nleration-giving tlu-do-the-suatomesa-plalm), 10

Jhere 1s.o prestuslon yndee thin sbseotion, the. payor bank ey niot vecaver fox
snaulhotls

breagh.of wareanly wider RCW G2A4-908 wilh yespeot to |
slenafive o aharation o whieh the prectusion sppllos.

See, 112, RCW 62A4-407 and 1965 sxs, ¢ 157 5 4+407 aee each amendod
to road ns follows:

PAYOR BANK'S RIGHT TO SUBROGATION ON EMPROPER
PAYMENT, 1o payor btk hns pald an 6w over fis {(Gtap-prymon)) stor
of the drawer or maker o ston nayroont, or oler . ncaount ling been olused; or
otherwlse under clreumstnnces giving o basls for objection by the drawer or
makor, to provent unjust enrichment and ouly to the extent nocessary (o prevent
loss to the bonk by veason of Us pnymenl of the Nerm, the payor bauk {{sheitbe))
Is subrognted (o the rightsy

{(Ea})) (1) OF any holder In due course on the [em agalnst the drawer or
maker; {(and))

(X)) {20 OF the payee or nay olher holder of the itom against the deawer
or muker elther ol the iter or uitder the iransaction ot of which the iten orose;
atd

((€e1)) (1) Of the drawor or maker npaingi the payee or uny other holdor of
the Tem with rcapcct 1o the tronsaetion out of which the flem arose,

. PART S
COLLECTION OF DOCUMBNTARY DRAF[‘S

See, 113, ROCW 62A.4-501 and (965 ox&, ¢ 157 8 4-501 are ench smenilad
to tead s Follows:

HANDLING OF DOCUMENTARY DRAFTS; DUTY TO SEND FOR
PRESBNTMENT AND TO NOTIFY CUSTOMER OF DISHONOR, A bank
(Gohde)) that takesa documentary dvaRt for collestion (Gsd) shalt presant or
send the draft and nccompanylng documents for preseniment and, upon loarning
that the deafl has nof bean ptd or accepled In due courss ((m\m)), hall
seasonably notifyits customer of ((swel)) (he fact even though Ay have

{780}
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Case 2:13-cv-00408-JL.Q Document 90-3  Filed 11/17/14 :
CORPORATE AUTHORIZATION RESOLUTION

Washington Trast Baok By Skils Kig — o

FOBox2127 ' H00HE Boons Ave

Spokane, WA 99210

Braoch 0000013 : o

‘ . Spokane WA 09202-4500
Gy, Btatn ond 2 Gede)

a1, Serd Moore  anrtfy that | am Socratarg tofark} of the obove nimed oorporation
organizad under the levia of M' Fadorat Bmplayer LD, Sumber. 210856820 , angagod In bus!
wnder the trads mamo of LSki1 JKin . and that the follawing s o corraot 2opy of rasslutivns adoptad ot g moeting of
the Boord of Direators of thiv porparution duly oid proporty calied and hald an . 101142009 . Thoso

raaoutions appot In the minutes of this mesting and have not baan eecindad or modified,
B, Be It redclved that,
(¥} Tha Finanolul Ingtitutlan namad abiove Is destgnated 8 o depogltofy forthe funds of this serporstion,

m 12{},“ ms]z%ﬂ,ma& r.‘t?u!l comtinue to have effqoy untll uxorows written auifon of 115 vessioalon or modiflontion Gas been. reaslved and rasarded by
i Flennlal Tnstitution; )
131 Al transestions, 1t soy, wRN roepeat to.any doposits, withdrmwals, tddlostunts md barrowligs by oran bubalt of thi onmuaration wits by
Eirngnalal ngdltution prior 1 the adoplion of this-reolitlon tra leraby totiilad, anpiovad ord sonficmed. i |
14§ Any ol tha pocaons marand below, oo long os Wy aot in » raprovantitlvs sapsoity oy agoms-of iy corporadon, aro awthorized to miske any
ard olf pthar aonteasts, agrsoronts, gHpulations. snd orduts Whish thoy roy: dools atluinably for tha offective exerclse of the powers Indigiited
vulow, fram ting ta timo with this Baanclal ineliution, gongorming funds dopsaliad In thio Finagola! Institution, moneys boriowad from this
Pmanglgl Ilnsmutkm ot any othat bustiass tranmeted by eid betwosn tn sorpormbon-and 1his Fisanclel lnsutm_fan gubjoct 1o any rastitcrions
otatad selow, N N
[B] Ahy atid oll prior resglutlons adoptad by the Boped of Dlrontars of this soeporation snd sartiityd to thle Fnanolal leatitution 8o gaversing the
aparation af thls eurperotion’s naneut(sl, are In-ull Torce and offent, unisar supplooented or modified by Yhin authesaton.
(61 Thig oarporntion apfees (o thy Wimy und aonditdony of sny dscount afgroanont, pmpgn‘r o by oy nuthnﬂiid 'rf(igraanntml'_la[nl of - this
apgsorntian, snd guthorizas tha Fliensl! Ingtiution ramad above, of oy tioe, ohg;gn'tﬁ 6 gorpieation for sl ahucls, deatta, or other ardare,
fuir e paymont of moroy, st i drows o this Finonels tstitution, regaedlaas of by-wiiam or by Whist wgonnths faceimiia signaturels) may
have brart giflvag 0 lon:‘i o ity regemble the fossimilo dlgnaturg sposimans. ip seottors G, (o Uie Tanslolly u}gnmum spucimpns thot this
gorporaivn Hos with this Fnoneial instiution from too to el and sorvaln tho eegleott number of sligastures for this purpose,
G i Indlgated, any mmor& Hatat bgto}x_}vﬂ(aub]un‘; 1o-any sxprodeod eogtiotions)ls axtliodued tos

B g (] - /

Faoslmg& Blanature
a1 _Qien Gruasauts Exgeutive Diceator .

@ _Laroo Shands, Clilef Oporating OIRCRF ... e

@ _Shonnon Patterson Paves SereiseMamger Wi AN, i%r /

[~ ] A :
indicame A, B, G andlor & %}UﬂWﬁ.
A - 113 Exarolse alf of the powsrs fitad In (2} theough (Bl ( 4

—Allsimers . 12) Opan any deposit or chacking abeouritis) i the numo of this corporation,
+ nenSILSIENOI . (B Entlarse ehncks sod ordors for the paymant of menay and withdraw funds on deposlt with s Finasolsl instiution, ©
NA ' Nursbar ot authorized ol qitirod for this pucpose . : .

{4) Borrow monay on behnlf ard In the name of this corparotion, sian, oxvoutn and doliver promlssery rotes or other
avidences of indehiedness,

Nutnber of authorlzed slgnuturey raquira fat this purpose N

(6} Bndarae, naalgn, transfér, wartgage Hr plodge bills racuivable, wirehousn revelpts, bills of fading, Klook, honds,
roal eatata a1 ather properly now owned af heratter awaod of sodulred by tmia oov%?muon agseutity for sums
borrownd, and ta dlsgount the semn, ureondltonplly guicantos prymont of il blity rodolvgd, anpetisted o
dimnovatnd and m wolve -demend, presuntmont, protest, notlce ot pritnad and notico of nonpuymont.

Nurnber of authoslzed signot lred Fr this PUIPIZRA s mmiommbonts *

NiA 18) Enter into. writtun Tease for tha purpona of ranting and mointainkg o Safe Oapoolt Goxt I this Finanelal institutton,

Number of huthorlzad porsons reauired to guin ocouss and to I the loese .
0. | fyrther, epriify that tne Board of Dirastors of thin eorporstion hos, and at the timy of adoption of this resolution fnd, tull powor and fawlul

authority 1o otopt tha foregolng rasohaionn and (0 vonder the powers granted to 1ha peraona nemad who hove fult powes s owiud authiity o
axoralse the snma. )

 N/A

In Witinng Whareof, | havy heraunto swtsaribied oy same oad afficed tha sust of this sorporation on

IMPRINT 101032609, \

SEAL ‘
@%@m Lbse fr Tlansy
0wt By Ono Othar OTfch! Shoravory

HERE
& 1088 BANKERD SYGTEMS, INC., 8T, GLOAD, MN 030Y {1-400-BE7.2944) FORM €AY 122909 fragn 1 of 1)

Decel. of Van SlylM’B 0279
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Document 90-1  Filed 11/17/14

Washington Trust Bank

PO Box 2127

Spokane, WA 99210

BRANCH 0000013

09/01/2010 1

QWNERSHIP OF ACCOLINT - CONBUMER PURPOSE
{7 sivoLE AgcounT
L) somr . wirn sumivonaie 8RR gpmen
LT JGINT - 80 BURVIVORSHI? fos tannrts s comprae)
GOMMUNITY PRORERTY AGCQUNT
EI THUST « SERARATE AGREEMENT!

L) pevocaBLe TRUST  OR L PAY-ON-DEATH
BESIGNATION AS DEFINED IN THIS AGREEMENT
Norho ond Address of Beneficlarlan:

OWNERGHIP OF ACCOUNT - BUSINESS PURPOSE
] gots rRoprisToRSHIP
& corroration: [ Fon pRorrT
[ pArTNERSHIP

& wor roR PrORIT

mswegr, Community Servlce
89‘("%‘6’}\5léﬂ! b Spokane WA
AUTHOMZATION DATED;  DR/26/2010

ACCOUNT

| AGvs” D590 pe, let o |
v 4

| REEOONT CWRERTST NANE & ATBRESS B

Skils Kin
8¢ Repregentative Payes Acoount

4004 E Boone Ave
Spokane WA 99202.4509

L new &) exisTivg
TvrE OF [ cHeckING {7 sAvinGS

ACBOURT 7] MoNgY MARKET  [2) CERTIFIGATE OF DEPOSIT
I now
Thig |8-your {olook one)i
pormannnt (2] Temporary

—————— ot

asoount ggreament,

Nisrabar of glynaturen ragquirsd for withdrawal 1 B
FACSINILE SIGNATURE) ALLOWED? B ves [ no

. ]

BIGNATUREE). - Tho undaralned viron 1o th twuns stslad un syory
poge of Wil Torny and seknnwiadgo fovuipt of o corpfsted capy, The
prafied funh horize: the fivansial instiaidon 1o vorly ardit
vid pmiploymont blatary midfor baye o erodh fgipwung YOIy
propurg o gradit repors on the undarsigied, ay Individuals, Tho
fgno also ook taue i ropolpt o o gopy snd sgred to e
tovms of thy foltowig tseloswrolub

) epostt Assount B Funds Avallsbiity

ExSiiey ©1082 Bankors Systio, Ino., 8 Gloud, MN Fare MPSG-LAZWA 147279000

DATE OReneD _08/20/2010 BV,IS;,Z?J’ TForgythe 1 Bloatvanto Funds Transtar L) Teuth in Savings ] Privaoy
INITIAL DEPOSIT ¢
Oeasu Clemox Ll I Shamon Pattayson  Director
HOME TELEPHONE # _509-327-0134 we | ' ) dec
BUSINESS PHONE # 509.326:6760 ! ,x\,s TRRHOR. [ lt
DRIVER'S LICENSE #
E-MAIL . L. # B.0.8,
EMPLOYER r oo mastor list A
MOTHER'S MAIBEN NAME (0
Namwo and sddross of samaone who will slways know your lovation: IN/A | 83
Commenis; Doces 5 Indinnn. ount Sl
=S8 Reprusunative Faves Avcount’ 1D # 000
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MASTER SIGNATURE LIST FOR
Facsimile Signature Acceptable

Account Number(s) 7646
3454
5797
8166
5840
796
0093
060
695
721
9682
080
114
093

Reducted

Sklis'Kin

The following Individuale are authorized to sign on the above stated accounts held at Washington Trust Bank In
the name of Skils'Kin . The undersigned agree to the tenms stated on svery page of the signeture
card and acknowledge recelpt of a completed copy. The undersigned alse acknowledge the recelpt of a copy
and agree 1o the lerms of the following: Deposit Account Disclosure, Funds Avallabifity Disclosure, and

Electronic Funt

jsf@r Disclosure, »
/4 ﬁMﬁ’ﬁ

Signature ,

Printod Nams@[gg g s ot it ﬁzg;@vf"

Sighature J&Qk@&ﬂ{?@[z@gmfﬂmw
Printed Nammwm1_il’e %‘(}&'d v,

Signature ... A

SUARIIV-14:
e SHe.
Printed Name ﬂmml%!ﬂmmwme Sseedor,

A-26

Signature
Printed Name Title
Signature
Printed Name Title
Slgnature
Printed Name Tile
Singlo Business/Muliipie Astolnis
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Washingion Trust Bank

Q
im

Master Commercial Services Agreement
Customer Name;  SkilsKin Date:
Medling Address: 4004 & ﬂgmma Aye Tax
Spokana WA 9920
Streat Addrexs: I e —————ees e Telephons

NEATE N .
DL0880820 .

(B09) 3270134228 .

The terms of this Master Commercial Sarvices Agresment (the "Agreement”) Include and incorporate
by refarence the Commercial Services Terms and Conditions, Services and Accounts Addenda (as
defined in sald Terms and Conditions), Information Addenda (as defined In such Terms and
Condltions) and all other Services-related documentation and Service Agreements associated with
aach new Commaercial Service checked below (each a "Service" and collactively, the "Services") and

all previously agreed upon Commerocial Sarvices.
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This Agresment amends and supplements the deposit contract(s) for the Account(s) chosen by
Customer In connestion with one or more of the Services and ilsted In an information Addendum,
Services and Accounts Addendum or other Services-ralated documentation and Service Agresments.
It ls acknowledged and agreed that the intent of the partles to this Agreement 13 for the terms and
conditions of such deposit contract(s) and the tarms of this Agreement to be complementary and
supplemsntaty to each othar. Therefore, to the extent possible, the terms of such deposit.contract(s)
and this Agresment are to be conslrued to give effect to all of thelr respective provisions; provided,
howaver, I the everit of a confllet or inconsistenoy between or among the terms and conditions set
forth In the Account deposit contract(s) and this Agreement, including the Commiercial Sorvices
Tarms and Gondltions, Information Addenda, Services and Account Addenda andlor other Services-
related documentation and Sservice Agreements fhal sre incorporated by reference above, the
provigions of the relevant Account daposit contract shall control, but only to. the extent nacessary o
resofve the conflict,

The Commercial Services Terms and Conditions are avallable online at  watrust.com:
Ltipsifwrsrmyatust sanvGommerdlatBankipg/GonmerclaiSvesTemsCondlions.odf. To request a printed
copy contact Washington Trust Bank at 1-868.-765.2918.

By signing below, Customer acknowledges and agrees to the provislons of this Agreement, Including
the Commerclal Services Terms and Conditlans and any related Information Addenda, Servios and
Accounts Addenda or other Services-ralated documentation and Service Agreements incorporated
therein, and as amended from time to time by Bank during the term of this Agreement. The
undersigned represents and warrants that the execulion, delivery and performance of thls Agreement
by the uhdarsigned has been duly authorized by all necessary action of Customer and that the
performance of the Agreemert will not violate any provision of any existing resolution, declaration, or
agreement of Customer,

Company Name. 5ills win
Signature: il dﬁ[,{&ﬂ!n
Shannon Paltgtson/ Payee Sarvices

Tiie: .Director
Date: J= 2]
WashingtonTrust Bank {f}
Bank Use:
Beltionship Mannger: Beanch Manggad
C3GRM: PY.qurg
Pregured By: ¥ mlj‘}i?)
Auttentioted Hy: {7 Casi M’\w}(jv‘f{:\%;ﬂl”(;
Version: 100801 INTERGATIONAL #
2af2 i 4
FEB 08 70u
AT RS
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.Wasmngtmms Bank §{1) e

Commercial Services and Acconunts Addendwum

COMPANY INFORMATION:
January 21,
Customer Narme: Skils Kin Date: 2011

Town: 910856829

New New
Waliitg
B Addross: 4004 F Boone Ava
.Snokane WA 99202 & Telephone:  [S09) 3270134 £ 226 |
{7 Sweel Address; _ Same K Fax (509} 323. 808"
COMMERCIAL SERVICES OVERVIEW,

NovilAdd
T AT

R RN [

Deposit Roconclliation Ll ]
) )y ENERGAR

PR e
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QPTIONAL ADDENDUM 2 - BXPRESS BLACTRONIC DEPOSIT
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...... By
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o
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OFFICE RECEPTIONIST, CLERK

To: Shelly Gleason

Cc: Mark Wilson; Bruce Medeiros; sabrahamson@dbm-law.net; Geana Van Dessel; Sarah
Elsden

Subject: RE: EXPEDITED FILING: Case No. 92483-0; Travelers v Washington Trust Bank

Received 4/15/16

Supreme Court Clerk’s Office

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by e-
mail attachment, it is not necessary to mail to the court the original of the document.

From: Shelly Gleason [mailto:ShellyG@leehayes.com]

Sent: Thursday, April 14, 2016 8:15 PM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>

Cc: Mark Wilson <mark.wilson@FisherBroyles.com>; Bruce Medeiros <bmedeiros@dbm-law.net>; sabrahamson@dbm-
law.net; Geana Van Dessel <GeanaV@leehayes.com>; Sarah Elsden <SarahE@leehayes.com>

Subject: EXPEDITED FILING: Case No. 92483-0; Travelers v Washington Trust Bank

Dear Clerk and Counsel,

Please find attached for filing Washington Trust Bank’s Expedited Motion for Leave to File Amended Response Brief on
Certified Questions, and the attachment to that Motion — Washington Trust Bank’s Amended Response Brief on Certified
Questions,

Shelly Gleason | Lee & Hayes
Litigation Paralegal
ShellyG@leehayes.com

P 500.944.4651 | F 509.323.8979
601 West Riverside Avenue, Suite 1400 | Spokane, Washington 89201

Follow us! Twitter // Linked In | www.leehayes.com

NOTE: This email and any attachments contain information from the law firm of Lee & Hayes, pllc, that is confidential and/or subject to the attorney-client privilege.
If you are not the intended recipient of this message, please do not read it or disclose it to others. Instead, please delete it and notify the sender immediately.

From: OFFICE RECEPTIONIST, CLERK [mailto:SUPREME@COURTS.WA.GOV]

Sent: Thursday, April 14, 2016 5:00 PM

To: Shelly Gleason <ShellyG@leehayes.com>

Cc: Mark Wilson <mark. wilson@FisherBroyles.com>; Bruce Medeiros <bmedeiros@dbm-law.net>; sabrahamson@dbm-
law.net; Geana Van Dessel <GeanaV@leehayes.com>; Sarah Elsden <SarahE@leehayes.com>

Subject: RE: FILING: Case No. 92483-0; Travelers v Washington Trust Bank

Received 4-14-2016



Supreme Court Clerk’s Office

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by e-
mail attachment, it is not necessary to mail to the court the original of the document.

From: Shelly Gleason [mailto:ShellyG @leehayes.com]

Sent: Thursday, April 14, 2016 4:58 PM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS WA.GOV>

Cc: Mark Wilson <mark. wilson@FisherBroyles.com>; Bruce Medeiros <bmedeiros@dbm-law.net>; sabrahamson@dbm-
law.net; Geana Van Dessel <GeanaV @leehayes.com>; Sarah Elsden <SarahE@leehayes.com>; Shelly Gleason
<ShellyG@leehayes.com>

Subject: FILING: Case No. 92483-0; Travelers v Washington Trust Bank

Supreme Court No. 92483-0
USDC — Eastern District of WA No. 13-CV-0409-J1.Q

For filing, please find attached Washington Trust Bank’s Response Brief on Certified Questions.

Shelly Gleason | Lee & Hayes
Litigation Paralegal
ShellyG@leehayes.com

P 509.944.4651 | F 509.323.8979
601 West Riverside Avenue, Suite 1400 | Spokane, Washington 99201

Follow us! Twitter // Linked In | www.leehayes.com

NOTE: This email and any attachments contain information from the law firm of Lee & Hayes, plle, that
is confidential and/or subject to the attorney-client privilege. If you are not the intended recipient of this
message, please do not read it or disclose it to others. Instead, please delete it and notify the sender
immediately.




