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Al ISSUES

Ia., Is the judg,menf and sentence, which relies entirely on a
boilerplate ability-to-pay finding, facially invalid, thereby overcoming the
one-year time limit on collateral attack?

1b. Does Stiate v, Blazina, 182 Wn.2d 8§27, 344 P.3d 680 (2015),

constifute a significant change in the law material to Earl Owen Flippo’s
sentence under RCW 10.73.100(6), thereby overcoming the cne-year time
limit on collateral attack?

Ic.  Does Blazina apply retroactively on collateral review?

2. Does Flippo overcome the bar on successive petitions
because his instant petition does not request similar relief to his prior petition
and because he shows good cause based on the intervening Blazina decision?

3. In light of Washington’s constitutionally inadequate legal
financial obligation (LFO) systems, does this personal restraint petition
present the only available and adequate avenue for relief?

4. Does Flippo demonstrate actual and substantial prejudice or a
fundamental defect resulting in a- complete miscarriage of justice from the
thousands of doltars in LFOs imposed against him without any consideration
of his financial circumstances?

5. Should appetlate costs be denied?



B. STATEMENT OF THE CASE'

A jury convicted Flippo of four counts of first degree child
molestation, St, App. A at 1-2. The trial court imposed an indeterminate
sentence of 174 months to life. St. App. A at 7.

In the judgment and sentence, the trial court imposed $2,619.20 in
LFOs. St. App. A at 5. This consisted of $200 in court costs, $286.05 in
witness fees, $250 in jury demand fees, $508.15 in sherifl fees, a $500
victim assessment, $775 for court appointed counsel, and $100 biclogical
sample fee, St. App. A at 5. The trial court did not inguire into Flippo’s
financial circumstances or the burden of imposing LFOs. App. 43.

Flippo appealed; his convictions were affirmed. State v, Flippo,
noted at 152 Wn, App. 1035, 2009 WL 3084703, af *9 ('200'9). In the
mandate issued on March 16, 2010, the Court of Appeals imposed $4,290.73
in app.el]ate costs. St App, B,

In July 2015, Flippo filed the instant personal restraint petition.
App. 1-7. 1t alleged the trial court failed to make any financial inquiry
before imposing LFOs and instead erroncously relied on boilerplate
language. App. 2. Flippe asserled he was indigent, disabled, below the

federal poverty guideline, qualified for public assistance, and no fact

' This brief attaches one appendix containing consecutive pagination in marker in the
lower right corner of each of the appendix’s pages. To avoid duplication, the brief also
cites the appendices to the State’s supplemental brief ag “St. App.” whenever possible.



supported the conclusion he ever had or ever will have the ability to pay
LFOs, App. 2-3. He argued :he overcame the one-year time bar on
collateral review because his judgment and sentence was faéially invalid,
Blazina constituted a significant change in the law, and because of the
existence of a remissions procedure. App. 4, 10-12, He asked that the
discretionary LFOs be stricken from his judgment and sentence. App. 6.
The Court of Appeals rcjected all of Flippo’s claims and dismissed

the persomal restraint petition as time barved. In re Pers. Restraint of Flippo,

191 Wn. App. 405, 409-13, 362 P.3‘d 1011 (2015).

Flippo moved for and was granted discretionary review. App. 19-29.
After the State filed iis supplemental brief, Department One appointed
counsel, App. 32. As of August 25, 2016, Flippo's LFO balance was
$10,735.64, which continues to accrue and compound at a 12 percent interest
rate.” App. 33.
C, ARGUMENT

1. FLIPPO’S PERSONAL RESTRAINT PETITION IS NOT
TIME BARRED

RCW 10.73.090(1) states, “No petition or motion for collateral attack

on a judgment and sentence in a criminal case may be {iled more than one

* The Waila Walla Superior Court balance sheet indicates that restitution in the amount of
34.290.73 was ordered. This is incorrect, The $4,290.73 on the balance sheet actually
consists of appellate cosis. Compare App. 33 with St. App. B. No restitution was
ordered in this case, .



vear after the judgment becomes final if the sentence is valid on its face and

was tendered by a court of competent jurisdiction.” (Emphasis added.)
Flippo’s judgment and senience became final one year after the mandate
issued after his unsuccessful appeal. RCW 10.73.090(1), (3}b).

Petitioners may also overcome the one-year time limit under any of
the six exceptions enumerated in RCW 10.73.100. Relevant here is RCW
10.73.100(6), which provides,

There has been a significant change in the law,
whether substantive or procedural, which is material to the
conviction, sentence, or other order entered in a criminal or
civil proceeding instituted by the state or local government,
and either the legislature has expressly provided that the
change in the law is to be applied retroactively, or a court, in
interpreting a change in the law that lacks express legislative
intent regarding retroactive application, determines that
sufficient reasons exist to require retroactive application of
the changed legal standard.

Flippo’s personal restraint petition is not time barred for two reasons.
First, under RCW 10.01.160(3), because the trial court did not consider
Flippo’s financial status, and instead relied on boilerplate language in the
judgment and sentence, its imposition of LFOs exceeded its authority,

rendering the judgment and sentence facially invalid. Second, Blazina

constitutes a significant change in the law under RCW 10.73.100(6).



a. The judsment and sentence exceeded the trial court’s
authority, thereby rendering it invalid on its face

A judgment and sentence is invalid on its face “where a court has in
fact exceeded its statutory authority in entering the judgment or sentence.”

In re Pers, Restraint of Coats, 173 Wn.2d 123, (35, 267 P.3d 324 (2011); see

also id. at 164 (Stephens, T, concurring) (“The touchstone of an invalid
judgment and sentence is the frial court exceeding its authority.”). To
determine facial validity, review is not limited “to the four corners of the
judgment and sentence.” Id, at 138, Rather, it is appropriate to consider
“documents that reveal some fact that shows the judgment and sentence is
invalid on its face because of legal error.” Id. at 138-39. This court has
relied on “charging documents, verdiets, and plea statements of defendants
on plea of guilty” in finding facial-invalidity. Id. at 139-40. It has not relied
on “jury instructions, -trial motions, and other documents that relate to
whether the defendant received a fair trial.” Id, at 140,

RCW 10.01.160(3) provid;:s that the sentencing court

shall not order a defendant to pay costs unless the defendant

is or will be able to pay them. In determining the amount and

method of payment of costs, the cowt shall take account of

the financial resources of the defendant and the nature of the

burden that payment of costs will impose.

This statute is mandatory. Blazina, 182 Wn.2d at 838. Its plain language

prohibits the trial court from imposing discretionary LEOs unless it engages



in the required financial inquires, Id. If the trial court fails to engage in the
required inquiries, it lacks authority to impose discretionary LF Os.?

Roilerplate language stating the trial court engaged in the correct
inquiries does not suffice: “[The court must do more than sign a judgment
and sentence with boilerplate language stating that it engaged in the required
inquiry. The record must reflect that the trial court made an individualized
inquiry into the defendant’s current and future abitity to pay.” Id.

To examine the facial validity of a judgment and sentence in this
context, it is approptiate to review what occwred at sentencing to ensure that
the trial court engaged in the required ingquiries rather than merely inserting

boilerplate into the judgment and sentence. Cf Coats, 173 Wn.2d at 138-39

~ (*W]e have only considered documents that reveal some fact that shows the

judgment and sentence is invalid on its face because of legal error.”).
Flippo’s judgment and sentence contains familiar boilerplate:

2.5 ABILITY TO PAY ' LEGAL FINANCIAL
OBLIGATIONS. (RCW 994A.760) The court has
considered the defendant’s past, present and future ability to
pay legal financial obligations, including the defendant’s

¥ Flippo recognizes that this court stated, in deciding whether to vemedy LFO erors
without an ohjection belaw, “Though the statute mandates that a trial judge consider the
defendant’s ability to pay and, here, the trial judges erred by failing to consider, this error
will not taint sentencing for similar crimes in the future.” Blazina, 182 Wn.2d at 834,
But this statement is difficult, if not impossible, to square with the mandatory language of
RCW 10.01.160¢3), as is illustrated by this court’s reasoned discussion of RCW
10.01.160(3)'s “imperative” inquirfes, Blazina, 182 Wn.2d at 837-38. There is no
question that the trial court erred in imposing discretionary LFQOs without considering
Ilippo’s finances.  This error flies in the face of an unmistakably clear legislative
mandate, The error therefore taints Flippo’s judgiment and sentence.




ﬁnancial. resources and the likelihood that the defendant’s

status will change. The court specifically finds that the

defendant has the ability or likely future ability to pay the

legal financial obligations ordered herein.
St. App. A at 4, However, the sentencing transcript shows that the trial court
engaged in no financial inquiry before imposing these LFOs. App. 43. The
court merely recited all the discretionary LFOs it was imposing. 1t did not
consider any aspect of Flippo®s financiai resources or the burden that L.FOs
would impose, contrary to RCW 10.01,160(3)'s plain command, The trial
court, by failing to make the mandatory ability-to-pay inquiry, exceeded its
authority under RCW 10.01,160(3) when it imposed discrétionary LFOs
anyway. The sentencing transcript thus reveals legal error that renders the
judgment and sentence invalid on its face.

The Court of Appeals determined the judgment and sentence facially
valid, noting “[a]n error renders a judgment invalid under RCW 10.73.090
‘only where a court has in fact exceeded its statutory authority in entering the
judgment and sentence,’” Flippo. 191 Wn. App, at 413 (quoting Coats, 173
Wn.2d at 135). The court then stated, “The LFOs imposed upon Mr. Flippo

were all authorized by statute. And he makes no claim to the contrary, His

judgment and sentence shows oo facial invalidity™ Id, This cursory

* The Court of Appeals and the State fault Flippe for not including the sentencing

- transeript, Flippo, 191 Win. App. at 413; Suppl, Br. of Resp't at 10 (“Nor does he provide

the sentencing record for this Court’s review.™). But the Court of Appeals specifically
directed the State to provide such documents: *Authenticated doguments relevant fo the



assessiment blinds itself to the statutory language and the conditional
authority it provides. RCW 10.01.160(3) ex_pressiy disallows a trial court to
order discretionary LFOs unless the defendant can pay the,lﬁ. When a court
does not consider the defendant’s financial circumstances and ability to pay,
it lacks authority to impose discretionary LFOs. Because the trial count
exceeded its authority, Flippo’s judgment and sentence is facially invalid and

overcomes the one-year time Hmit on collateral attack,

b. Blazina constitutes a significant change in the law
under RCW 10.73.100(6) material to  Flippo's
sentence

The Blazina decision qualifics as a significant change in the law

under RCW 10.73,100(6), This exception “applies when an imeﬁening
appellate decision overturns a prior appellate decision that was determinative
of a material issue.” State v, Miller, 185 Wn.2d 111, 114, 371 P.3d 528
(2016). “One test to determine whether an [inlervening case] represents a
significant change in the law is whether the defendant could have argued this
issue before publication of the decision.” [d, at 115 (alteration in original)

(internal quotation marks omitted) (quoting In re Pers, Restraint of Lavery,

154 Wn.2d 249, 258-59, 111 P.3d 837 (2005) (quoting In re Pers. Restraint

of Stoudimire, 145 Wn.2d 258, 264, 36 P.3d 1005 (2001))).

issue(s) raised in the petition mugl be attached to the response.” App. 8. The State did
not do so. Thus, the State has no basis to complain that Flippo failed (o provide the
sentencing record. Further, the State’s brief does not discuss the issue of Tacial invalidity
at all despite roview being granted on this issue, App. 28.



Until Blazing was decided, appellate decisions show that courts
refused to consider challenges to LFOs until the State sought to enforce
collection. In State v, Lundy, 176 Wn. App. 96, 108, 308 P.3d 775 (2013),
Division Two held that “challenges to ordery establishing legal financial
seniencing conditions that do not limit a defendant’s liberty are not ripe for
review until the State attempts to curtail a defendant’s liberly by enforcing
them.” This court has also held, “[T]he relevant time [to inqguire into ability
to pay] is the point of collection and when sanctions are sought for
nonpayment,” State v. Blank, 131 Wn.2d 230, 242, 930 P.2d 1213 (1997).

This time-of—enfbrcement rationale has routinely applied in the
remissions context. In State v. Smits, 152 Wn. App. 514, 523-24, 216 P.3d
1097 (2009), the cout stated that an ability-to-pay determination “is clearly
somewhat ‘speculative,” [so] the time to cxanline a defendant’s ability to pay
is when the government seeks to collect the obligation,” Smits could not
‘obtain relief from LFOs ““until the State seeks to enforce payment and
contemporaneously determines his ability to pay.”” Id. at 525 (quoting State
v, Malone, 98 Wn. App. 342, 347-48, 989 P.2d 583 (1999)). Division Three
has held, “Inquiry into the defendant’s ability to pay is appropriate only
when the State enforces collection under the judgment or imposes sanctions

for nonpayment . ., " State v. Crook, 146 Wn, App. 24, 27, 189 P.3d 811



(2008) (citing Blank, Mahone, and State v. Curry, 62 Wn. App. 676, 681,

814 P.2d 1252 (1991), aff’d, 118 Wn.2d 911, 829 P.2d 166 (1992)).

Blazina abrogated these holdings, directing courts to consider ability
to pay prior to imposing LFOs rather than wait unti! the time of enforcement,
In Blazina, “The State argue[d] that the issue [wals not ripe for review
because the proper time to challenge the imposition of an LFO arises when
the State seeks to collect.” 182 Wn.2d at 832 n.l. This cowrt disagreed,
holding that LFO challenges were ripe for review, Id. In disagreeing, this
court acknowledged the significant harms caused by LFOs, including the
accrual of compounding interest; “LFOs accrue interest at a rate of 12
percent and may also accumulate collection fees when they are not paid on
time." Id, at 836. The cowt recognized that the cwmrent LFO system
prolongs courts” “jurisdiction over impoverished offenders long after they
are released from prison because the court maintaiins jurisdiction until they
completely satisfy their LFOs,” Id. at 836-37. This, in turn, has “serious
negative consequences on employment, on housing, and on finances. LFO
debt also impacts credit ratings, making it more difficult to find secure
housing. All of these reentry difficulties increase the chances of recidivism.”

Id. at 837 {citations omitted), The Blazina decision thus abrogated the time-

of-enforcement rationale underpinning Crook, Mahone, Smits, Curry, Blank,

and Lundy, and thereby constitutes a significant change in the law.

-10~




Division T'wo, just yesterday, reached the same conclusion in State v,

Shirts,  Wn. App. __ . P.3d ___, No. 47740-8-11, slip op. at 4-7

(Augp. 30, 2016), The Shirts court held *Blazina calls into cuestion the

continued precedential value of Mahone,” which reasoned Mahone would

not be aggrieved by outstanding LFOs until the State attempted to enforce
payment, Shirts, slip op. at 5-6. The Shirts court stated, “In light of Blazina,
and contrary to the court’s conclusion in Mahone, an offender can be
‘aggrieved’ even if the State does not afternpt to enforce payment.™ Id. at 7.
Shirts illustrates how Blazina has significantly changed the law.

Flippo perhaps could have argued at sentencing that the court nust
make an on-the-record inquiry into his financial circumstances before
imposing LFOs; but before B_Lg_ég;g this argument would have been futile,
The (rial cowrt would have concluded the boilerplate language in the
judgment and sentence sufficed given that no appellate decision directed
otherwise." And the Court of Appeals would have affirmed this decision,
holding the issuc was not ripe for review until enforcement. Blazina has

altered these results.  Flippo “should not be faulted for having omitted

* Indeed, in Curry this court held that no ability-to-pay findings are required, the issue is
reviswed under an abuse of discretion standard, and any “additional requirement on the
sentencing procedure would unnecessarily fetter the exercise of that discretion, and
would further burden an already overworked cowrt system,” Curry, 118 Wn.2d at 916.
From this, every judge in the staie would readily conclude that boilerplate in the
judgment and sentence was amply sufficient and, further, that going beyond such
boilerplate would waste judicial resources,

W]l



arguments that were essentially unavailable at the time, as occurred here,”

In re Pers, Restraint of Greening, 141 Wn.2d 687, 697, 9 P.3d 206 (2000).

The Court of Appeals rejected Flippo’s argument that Blazina

qualified as a significant change in the law, reasening that Blazina “ondy

confirmfed], and [did] not alter, what has always been required of the
'sentencing court under RCW 10.01.160(3)—a statute that was enacted in
1976 and has remained unchanged.” 191 Wn. App. at 410-11. There is
some superficial merit to the Court of Appeals’ conclusion that, as to RCW

10.01.160(3)’s substantive requirements, Blazina merely confirmed them.

However, the court failed to acknowledge that Blazina explicitly altered the
superior coutt procedure for fulfilling the substance of the RCW

10.01.160(3) determination. Blazina gave the required procedute—on-the-

record ability-to-pay determinations

erroneous boilerplate procedure that most superior courts were employing,

Blazina, 182 Wn.2d at 837-38. Under RCW 10.73.100(6), significant

changes in the law may be “substantive or procedural” to overcome the time
limit on collateral attack. The Court of Appeals reasoning here was

incomplete because it did not acknowledge Blazina’s modification to the

procedure by which trial courts must comply with RCW 10.01.160,
Moreover, Blazina’s impact was both procedural and substantive

because it set a new standard in assessing ability to pay: “Courts should also

-12-

and contrasted it with the typical but



look to the comment in court rule GR 34 for guidance.” Blazina, 182 Wn.2d

at 8;38. “[Ir someone does meet the GR 34 standard for indig_e.n‘cy, courts
should seriously question that person’s ability to pay LFOs.” Id. at 839, As
a result of Blazina, GR 34 now functions as a substantive and procedural
mechanism lo ensure frial courts aré complying with RCW 10.01.160(3).
Blazina also represents a significant change becavse it has prompted
a wholesale reexamination of Washington’s “broken LFO systems.” 182

Wn.2d at 835. This cowrt has remanded munerous cases for resentencing for

proper consideration of ability to pay, see State v. Duncan, 185 Wn,2d 430,

437-38, 374 P.3d 83 (2016) (noting several remanded cases), and continues
to do so. Both this court and Division Two accepted review in cases that

implicate the adequacy of remissions procedures, See Cities of Richland &

Kennewick v, Wakefield, No. 92594-1; Shirts, supra,

Based on the concerns identified in Blazing, the Court of Appeals has

also altered its practice of rotely imposing appellate costs. See State v.

Sinclair, 192 Wn. App. 380, 391, 367 P.3d 612 (“As a general matter, the
imposition of costs against indigent defendants raises problems that are well
documented in Blazina , . . . It is entirely appropriate for an appellate court to
be mindful of these concerns.™), review denied, 185 Wn.2d 1034,  P.3d
__(2016); id. at 388-89 (discussing Division Two’s procedure to remand

appellate cost ability-to-pay determinations to frial court). Division Three



issued a new general orcder outlining how it will exercise discretion on
appéllate costs.’ This court has also proposed amendments to RAP 14.2 to
ensure Washington’s appellate courts are not unduly burdening indigent
litigants with appellate costs.” Blazina has directly led to several other
significant changes in the law, demonstrating that Blazina itself so qualifies,
Blazina’s significant change in the law was material to the LFOs
imposed on Flippo as part of his criminal sentence. RCW 10.73.100(6)
(lféqui.l'ii.lg significant changes in the law to be “material to the conviction,
sentence, or other order entéred in a criminal or civil proceeding”). The trial
court would not have imposed discretionary LFOs had it followed RCW
10.01.160(3)’s command, as laid out in Blazina, and considered Flippo’s
ability to pay. The trial court’s fallure to comply with RCW 10.01.160(3)
meakes the significant change in the law identified in Blazina material to
Flippo's sentence. Because Blazina represents a significant change in the

law material to Flippo's sentence, Flippo’s petition is not time barred,

c Blazina applies retroactively on collateral review
Not only does Blazina constitute a significant change in the lawy, it

also applies retroactively on collateral review,

® This June 18, 2016 general order is available online at https://www.courts. wa.gov/
appellate_trial_courts/?fa=atc.genorders_orddisp&ordnumber=021&div=ill.

" This court’s RAP 142 proposal is available online at hitp://Awww.courts.wa.gov/ |
court_rules/tfa=court_rules.proposedRuleDisplay&ruleld=533,
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[f]t is a fundamental rule of statutory construction that once a
statute has been construed by the highest court of the state,
that construction operates as if it were originally written into
it. In other words, there is no “retroactive” effect of a court’s
construction of a statute; rather, once the cowrt has
determined the meaning, rhat is what the statute has meant
since jis enaciment,

In re Pers. Restraint of Vandervlugt, 120 Wn.2d 427, 436, 842 P.2d 950

(1992} (alterations in original) (internal quotation marks omitted) (quoting In

re Pers. Restrain: of Moore, 116 Wn.2d 30,37, 803 P.2d 300 (1991) (quoting

State v, Darden, 99 Wn.2d 675, 679, 663 P.2d 1352 (1983) (quoting Johnson

v._Morris, 87 Wn.2d 922, 927-28, 557 P.2d 1299 (1976)))). DBlazina's
interpretation of RCW 10,01.160%s requirements relates back to RCW
10.01.160°s enactment, so Flippo “is entitled to have that holding applied in

his case.” Vandervlugt, 120 Wn.2d at 436. Flippo overcomes the one-year

time bar on collateral attack under RCW 10.73.100(6) and Blazina should

apply retroactively to confer relief,
2, THE PETITION IS NOT BARRED AS SUCCESSIVE
“The bar on successive petitions under RCW 10,73.140 does not

apply to the state Supreme Court™ In re Pers. Restraint of Markel, 154

Wn.2d 262, 268, 111 P.3d 249 (2005). “However, where the second petition
is similar to the first, ‘good cause’ must be shown.” Id,; RAP 16.4(d).
This petition is not similar to Flippo’s previous petition, which raised

the trial court’s failure to give a unanimity instruction, the ineffective
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assistance of counsel at sentencing, the absence of trial court findings
supporting his sentence, and speedy trial issues. A‘pp. 36-39. Flippo did not
raise any LFO issue. In any event, “*[glood cause’ is shown where the
petitioner demonstrates that a material intervening change in the law has
occurred.” Lavery, 154 Wn.2d at 261. Blazina is a material intervening
change in the law that occurred after Flippo filed his first petition. Flippo’s

instant petition therefore clears the bar on successive petitions.
3. OUTSIDE THE PERSONAL RESTRAINT PETITION,
FLIPPO HAS NO OTHER AVAILABLE OR ADEQUATE

REMEDY IN  LIGHT OF  WASHINGTON’S
CONSTITUTIONALLY INADEQUATE LFOQ SYSTEM

“The imposition and collection of LFOs have constitutional

implications and are subject to constitutional limitations.” Duncan, 185

Wn.2d at 436. This court, in State v. Barklind, 87 Wn.2d 814, 817, 557 P.2d

314 (19706), distilled seven requirements of a constitutional LFO system
from Fuller v. Oregon, 417 U.S. 40, 44-47, 94 S. Ct. 2116, 40 L. Ed. 2d 642
(1974): (1) repayment must not be mandatory; (2) repayment may be
imposed only on convicted defendants; (3) repayment may only be ordered if
the defendant is or will be able to pay; (4) the financial resources of the
defendant must be taken into account; (5) a repayment obligation may not be
imposed if it appears there is no likelihood the defendant’s indigency will

end; {6) the defendant must be permitted to petition the court for remission




of the payment of costs or any unpaid portion; (7) the defendant cannot be
held in coﬁtempt for failure to repay if the default was not attributable to an
intentional refusal to obey the court order or a failure to make a good faith
effort to make repayment.

The trial court ordered LI'Os without any determination of Flippo's
ability to pay, without any consideration of Flippo’s financial circumstances,
and thus without any inquiry into the likelihood that Flippo's indigency will
end, These actions violated the third, fourth, and {fth constitutional
requirements, demonstrating the constitutional infirmity of Washington’s
LFO procedures from the moment LFOs are imposed.

However, Washington’s LFO collections and remissibns practices
reveal at least two other serious constitutional problems. First, significant
amounts of money are added onto the LFO balance and significant amounts
of money are automatically coliected without any inguiry into ability to pay.
Second, Washington has no functional remissions process.

a. Washington’s elaborate and aggressive collections

process._imposes significant financial burdens on
indigent persons without any counsideration of ability

to pay

To pass constitutional muster under Fuller, “Defendants with no
likelihood of having the nieans to repay are not put under cven a conditional

obligation to do so, and those upon whom a conditional obligation is
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imposed are not subjected to collection procedures until their indigency has
ended and no ‘manifest hardship” will result.”” 417 1.8, at 46, This court
has similarly provided that the constitutionality of Washington’s LFO
statutes depends- on conducting ability-to-pay inquires at certain times,
including “when sanctions are sought for nonpayment,” “if the State seeks to
impose some additional penalty for failure to pay,” and “before enforced
collection or any sanction is imposed for nonpayment,” Blank, 131 Wn.2d
at 242. But Washington courts are not complying with these directives,
Significant fees, costs, and collections are routinely iniposed and enforced
with no firancial inquiry whatsoever.

First, LFOs accrue interest at a well-above-market rate of 12 percent,
Blazina, 182 Wn.Zd at 836. This interest accrues, compounds, and continues
aceruing from the date of judgment. RCW 10.82.090(1). Interest qualities
as. an additional penalty or sanction because it is particularly invidious: it
further burdens those who do not have the ability to pay with ever mounting
debt and ensnarls them in the criminal justice system for what might be
decades. See Blazina, 182 Wn.2d at 836 (*[O]n average, a person who pays
$25 per month toward their LFOs will owe the state more 10 years after
conviction than they did when the LFOs were initially assessed” due to

interest); App. 33 (showing the amount of interest assessed has well



surpassed what the trial court imposed in LFOs), Yet there is no requirement
to inquire into ability to pay this imfc.:rest before it is assessed.

Second, Washington law permits payroll deductions immediately
upon gentencing, RCW 9.94A.760(3). This permits employers to deduct
wages to cover LFOs and permits the imposition of other fees to be taken
from earnings. RCW 9.94A.7604(4)., No ability-to-pay inquiry occurs
before this collection and sanction mechanisin is employed,

Third, RCW 6.17.020 permits wage gamishment, which may begin
immediately after entering judgmént. RCW 9.94A.7701 allows wage
assignment within 30 days of a defendant’s failure to pay an ordered
monthly sum. Employers can then charge the defendant a “processing fee”
to facilitate such collections, RCW 9.94A,7705. Contrary to Fuller and
Blank, however, there are no provisions requiring ability-to-pay
determinations before using this enforced collection method.

Fourth, collection agencies and county collection ;ser\'ices are
authorized to collect unpaid LFQs, and may assess additional penalties or
fees for such collection. RCW 36.18.190. See St. App. A at 6 (Flippo’s
judgment and sentence ordering that he “shall pay the costs of services to
collect unpaid legal financial obligations™). But there is no preimposition

requitement to consider a person’s financial circumstances.

-19-



Fifth, indigent persons in the custody of the Department of
Corrections (DOC) must forfeit their wages to pay LFOs without any
determination of their current or future ability to pay. Division Three held
that mandatory DOC deductions “for payment of LFOs are not collection
actions by the State requiring inquiry info a defendant’s financial status.™
Crook, 146 Wn. AP?- at 27-28. The court reasoned, “[s]tatutory guidelines
set forth specific formulas allowing for fluctuating amounts to be withheld,
based on designated percentages and inmate account balances, assuring
inmate accounts are not reduced below indigency levels. RCW 72.11.020;
RCW 72.09,111(1); RCW 72.09,015(10).” Crook, 146 Wn. App. at 28.

Crook cannot be squared with Blank and Fyller. A state agency’s

mandatory deduction of wages to pay LFOs is a state collection action. The
mere fact that statutes provide formulas (o facilitate enforced collection does
not exempt the collection from qualifying as enforced collection. See RCW
72.11,020 (DOC secretary is custodian for inmate funds and may disburse
money o saﬁsfy LFQOg); RCW 72.09.110 (requiring inmates to “participate
in the cost of corrections™); RCW 72.09.111 (enumerating deduction
schedules and formulas for varying classes of wages). And Crook’s

assurance that accounts are not reduced below indigency levels is

¥ Flippo’s judgment and sentence subjects him to such deductions. St. App. A at 6. His
recent financial statement indicates DOC has siphoned some $1,689.94 fram him without
a single inquiry into his financial circumstances. App. 33.



meaningless becavse “indigency™ signifies having less than $10. RCW
72,09.015(15).  Notwithstanding Crook’s faulty reasoning, DOC’s wage
deductions are enforced collections, yet no court inquires into financial status
as is constitutionally mandated.

Washington’s LFO systeﬁ'{ is replete with examples of assessing
sanctions and enforcing collections withox'lt engaging in the required
financial inquiries. These practices offend the constitution yet evgdejudicial
review, Flippo has no viable means of challenging them except through this
personal restraing petition in Washington’s highest court.

b. The remissions procedures in RCW 10.01.160(4) and

RCW 10.73.160(4) do not provide an_adequate or
available remedy

The constitution also requires a remissions process. Fuller, 417 U.S.
at45. RCW 10,01,160(4) provides Washington’s remissions procedure:

A defendant who has been ordered to pay costs and
who is not in contumacious default in the payment thereof
may at any time petition thie sentencing court for remission of
the payment of costs or of any unpaid portion thereof, If it
appears fo the satisfaction of the court that payment of the
amount due will impose manifest hardship on the defendant
or the defendant’s immediate family, the court may remit all
or part of the amount due in costs or modify t he method of
payment under RCW 10.01. 170

? RCW 10.01.170, inapposite here, permits the trial court to specify a time period or
installments for the payment of outstanding LFOs.  In addition, RCW 10.73.166(4)
provides an almost identical remission procedure for appellate costs, of which $4,290.73
was assessed against Flippo after his unsuccessfut direct appeal. St. App. B.
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Despite clear statutory language permitting a remission petition “at any
time,” courts have routinely refused to consider such motions unless the
State is actnally enforcing LFOs. Shirts, slip op. at 5-7; Smits, 152 Wn.
App. at 525; Mahone, 98 Wn. App. at 347-48, And the statue provides no
guidance on the meaning of “manifest hardship.” The LFQ remission
procedures thus provide no available or adequate remedy, necessitating relief
through a personal restraint petition. Cf. RAP 16.4(d) (“The appellate court
will only grant relief by a personal restraint petition if other remedies which
may be available to petitioner are inadequate under the circumstances . . . 7).

Despite Blazina’s eschewal of the time-of-enforcement rationale, the
remissions  procedures  outlined in RCW  10.01.160(4) and RCW
10.73.160(4) have only been applied by trial courts when the State begins
enforeing collection. E.g., Shirts, slip op. at 3. Moreover, as discussed, not
all actions that result in the foized collection of money qualify as enforced
collections that trigger judicial review. When Flippo filed his pelition, he
could not demonstrate the State had begun collecting or attempting to collect

LFOs. He could not argue he was aggrieved by the outstanding LIO

‘balance. Id. at 4-8. The remissions process therefore provided no remedy.

But even if the remissions process were available, this “process™ fails
to provide an adequate remedy, Assuming a trial court were actually to

consider whether “it appears to fits] satisfaction . . . that payment of the



amount due will impose manifest hardship on the defendant or the
defendant’s immediate family,” RCW 10.01.160(4), there is no standard
governing what manifest hardship means. The standard is elusive and
amorphous—nowhere in Washington statutes or case law is there any
definition or interpretation of “manifest hardship.”

RCW 10.01.160(4) is thus too vague and standardless to provide a
remedy, Statutes must provide explicit standards to avoid “resolution on an
ad hoc and subjective basis, with the attendant dangers of arbitrary and

discriminatory application.” Grasned v. City of Rockford, 408 U.S. 104,

108-09, 92 S, Ct 2294, 33 L, Ed. 2d 222 (1972). A statute is
unconstitutional when it is “so vague that persons of common intelligence
musdt necessarily guess as to its meaning and differ as to its application.”
State v, Wright, 88 Wn, App. 683, 689, 946 P.2d 792 (1997).

The remissions statutes suffer from this infirmity. They provide no
guidance for determining whether outstanding LFOs cause manifest
hardship, Nothing in the staiute differenttates manifest hardship from non-
manifest hardship or from no hardship at all. The lack of any discernible
standard to guide the trial court’s discretion renders the application of RCW
10,01.160(4) and RCW 10.73.160(4) completely arbitrary, capricious, and

therefore unconstifutionally vague, Because of the lack of any remission




standard, Flippo’s only adequate and available remedy is relief through this
pétition.

| In addition to the leck of any standard, the remission procedure is
also inadequate because it provides no counsel. [ndigent offenders are
required to appear pro se at payment review hearings, even though the State
is represented by a prosecutdr, who wants to maximize the offender’s
punishment, and a county collections officer, who wants to maximize the
county’s revenue. See RCW 10.01.160(4) (no provision for appointment of
counsel); RCW 10.73.160(4) (saril-e); RCW 10.73.150 (same); Mahone, 98
Wn. App. at 346-47 (llolciil1g that because order denying remission not
appealable, “Mahone cannot receive counsel at public expense™). Without
counsel, many indigent persons would not even know to petition for
remission despite experiencing significant hardship. They would also likely
struggle to make coherent records supporting a manifest hardship
determination. And, given that there is no guidance in Washington as to
what qualifies as a manifest hardship, lawyers would need to litigate this
issue, rendering actual remission an illusory remedy in the eyes of‘a Pro se
litigant. Because there is no available or adequate remissions procedure, this
court should grant Flippo relief through this personal restraint petition, for

which he has finally been provided the assistance of counsel.



4. FLIPPO DEMONSTRATES ACTUAL PREJUDICE AND
A COMPLETE MISCARRIAGE OF JUSTICE FROM THE
THOUSANDS OF DOLLARS ASSESSED AGAINST HIM
FOR MERELY EXERCISING HIS CONSTITUTIONAL

RIGHTS
A personal restraint petitioner must demonstrate prejudice that
entitles him to relief, For constitutional error, “the petitioner must generally

prove actual and substantial prejudice by a preponderance of the evidence to

prevail.” In re Pers. Restraint of Siockwell, 179 Wn.2d 588, 607, 316 P.3d

1007 (2014). For nonconstitutional ermor, “the petitioner must prove &
fundamental defect resulting in a complete miscarriage of justice, also. by a
preponderance of the evidence, to prevail.” 1d. The constitutional standard
applies, given that LFO systems “have constitutional implications and are

subject to constitutional limitations,” Duncan, 185 Wn.2d at 436, and Flippo

has demonstrated significant constitutional shortcomings. But, under either
the constitutional or noncenstitutional standard, Flippo is entitled to relief.
The trial court violated RCW 10,01.160(3) when it imposed
discretionary LFOs without inquiring into Flippo’s financial status. This
violated both constitutional and statutory law, rendlering the LIFO portion of

Flippo®s sentence unlawful.'®

"If the court applies the nonconstitutional standard, the imposition of an unlawful

sentence qualifies as a fundamental defect. In ve Pers. Restraint of Carrier, 173 Wn.2d
TOL 818, 272 P.3d 209 (2012).




Imposing LFOs without an ability-to-pay determination results in
actual and substantial prejudice as well as a gross miscarriage of justice.
Blazina detailed the multiple and significant harims LFOs impose on indigent
persons. 182 Wn.2d at §35-38. Because of compounding interest, “a person
who pays $25 per month toward their LFOs will owe the state more 10 years
after conviction than they did when the LFOs were initially assessed.” 1d, at
836. Courts, in turn, retain jurisdiction until LFOs are completely paid off.
Id. at 836-37.

The court’s long-term invelvement in defendants’ lives

inhibits reentry: legal or background checks will show an

active record in superior court for incividvals who have not

fully paid their LFOs. This active record can have serious

negative consequences on employment, on housing, and on

finances. LFO debt also impacts credit ratings, making it

more difficult to find sceare housing.  All of these reentry

difficulties increase the chances of recidivism,
Id. at 837 (citations omifted).

Flippo was prejudiced by the trial court’s failure to consider his
ability to pay more than $2,600 plus accumulated interest in LFOs, Flippo
was indigent and qualified for appeinted counsel in superior court, and this
court has determined he still qualifies for appointed counsel. St. App. C;
App. 32. He dropped out of high school and obtained his GED several years

later, well into his 30s. St. App. E at T1. At the time of sentencing, “he

relied upon social assistance in the form of food stamps and medical



coupons.” St. App. E at 11, He also reported significant debt !;eading to
hardship with credit collection agencies. St. App. E at 11, In his statements
of finances here and in the Court ot Appeals, Flippo reported no assets or
income from any source. App. 5-6, 3¢-31. He also reported significant
health issues. App. 31. Despite his clearly limited financial resources, the
trial court nonetheless imposed more than $2,600 in discretionary LFQs, S,
App. A at 5. The Court of Appeals imposed nearly $4,300 more. St. App.
B. These amounts were imposed simply because Flippo exercised his
constitutional rights to trial, appeal, and counsel.

Flippo also received an indeterminate sentence of 174 months and is
therefore subject to potential lifetime incarceration. St. App. A at 7. At the
carliest, Flippo woutd exit prison in his mid 50s, Even if he could manage to
pay 350 per month as ordered in tire judgment and sentence, he would never
manage to come close to paying off the nearly $11,000 (and counting) he
curtently owes, App. 33, Flippo shows prejudice because the LFOs
im.posed without any consideration of his financial circumstances relegate
him to a permanent underclass of Washington citizens who will remain ever
subject to the jurisdiction of criminal courts.

The State does not address these concerns but instead focuses on
Flippo’s ownership of a lawn care business and employment as a taxi driver.

The State asserts that “[als a long time business owner, the Defendant has



every ability to work and earn an income . . ..” Br. of Resp’t at 12. But
while Flippo "‘claim[ed] to have owned his own lawn care business in the
Walla Walla area for approximately fen years,” the documentation the State
provides establishes the business was not particularly successful given that
Flippo also received public assista;n.ce. St. App. I at 11. The excerpt of the
trial transcript appended to the State’s brief indeed indicates Flippo was
employed full-time for a taxi company, but it also recounts a homeless man
moving from a camper in the driveway of a dilapidated house to another
residence that an unnamed mission provided. St. App. [J at 243-45, This
mission evicted Flippo; then his brother also kicked him out. St. App. D at
244-45, In short, the transcript the State relies upon reveals just as much if
not more financial hardship than financial stability.

Washington’s LFO system punishes the poor for their poverty, By
unlawfully imposing LFOs without any consideration of Flippo's ability to
pay, the LFO order results in actual and substantial prejudicial and qualifies
as a fundamental defect that results in a complete miscairiage of justice.

5. APPELLATE COSTS SHOULD BE DENIED"'

This court has ample discretion to deny the State’s request for

appellate costs if Flippo does not substantially prevail. RCW 10.73.160(3);

State v, Nolan, 141 Wn,2d 620, 628, 8 P.3d 300 (2000}, Sinclaiy, 192 Wa,

"' Flippo includes this section in direct response to the State’s inclication that it will seek -
appellate costs if it {s the substantially prevailing party. Suppl. Br. of Resp'tat 13,



App. at 3851 388, Generally, however, this discretion must be exercised in
the decision termihating review, RAP 14.2; Nolan, 141 Wn.2d at 626.
Elippo already faces a significant amount in LFOs, which he will never be
able to pay off even if he makes the $50 monthly pziyments ordered in his

judgment and sentence because of compounding interest. This court should

‘not burden him further by imposing additional costs for seeking relief from

his outstanding LFOs and for having the assistance of counsel. Flippo
therefore asks that this court exercise discretion and deny additional
appellate costs in the decision terminating review.,

D. CONCLUSION

Currently, there is no constitutionally adequate remissions and
collections procedure available, Therefore, Flippo's petition should be
granted and this court should strike the discretionary LFOs n his judgment
and senlence or remand for resentencing in accordance with Blazina,

DATED this day of August, 2016,

Respectfully submitted,

"NIELSEN, BROMAN & KOCH, PLLC

KEVIN A. MARCH
WSBA No. 45397
Office [D No. 91051
Aftorneys for Petitioner
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IN THE COURT OF APPEALS
OF THI, STATE O WASBINGTON

DIVISION X EL

IN RE THE PERSONAL RESTRAINT OF: ) . S
) Ne.. 33 G ! P/
Bed\ © . FLA f:r,b() ) PERSONAL RESTRAINT PETITION
(petitioner’s full name) )l + (vegarding LIFOs post Blazz'n;z)

A. STATUS OF PETITIONER

L EMEC o, Flieps (AT AKNLET W, Gw&l’)‘—f‘ﬁ Adrwd ey

MWl yhestdoneden (full name and address), apply
Tor relief from restraint. T am g{_ am not . now in. custody serving a sentence upon

convietion of & crime, (If not sefving a sentence upon convietion of a crime) I am now in custody
because of the following type of court order: .

(identify type of court 01'der).

1. The court in which I was sentenced is:
woele Wole Coukdy 5 L1 e Yog Caar

2. 1 was convicted of the erime of: Gi A i, 9% 3

3. X was sentenced after (checlc one) TrJaI Xv Plea of Gmlty
L -9 1~ 200 (date of sentence).

4, 'The Judge who imposed sontence was _hen ?c;bwjr L. Ze\cﬁﬁ.\t‘) T

5, My lawyer at trial court was Temes B Perrel s RA . Y ‘\g\)
Puble Delendens ¢ e pdalis 2ol Qe (name and address if known).

6. Idid _;{; didhot ____appeal from the deoision of the tial court. (If the ans'wer is that I
did), Tappealed t6: Thad sdet, 708, ApPec ) CopkU N S0 Cedler s
")De)k.ow., { ,me\\wa\mk .__(name of court or courts to which appeal took place).

"7, My lawyer on appeal was: (Yaort f\omu&mnﬁ Domtls Marien
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T Qk*dﬂ\b\\\L— Welkbglon (nare and addvess if known; if none, write *none”).
8. The decision of the appellate court wes ©___ was not_%h published, (I{it is published,
and T have this information), the decision is pubhshed in.
(volume number, Wa.App. or Wa.2d, and page number),
9. Since my conviction Thave X havenot____asked a oouct for some refief from my
sentence other than I have already wiitten above (If the answey is that I have asked), the
court I asked was Washlugdon $de SUQTLNE, C’,UJ\:ename of court or courts in
which relief was sought), e"nle of Jes Voo
Relief was denied on: 3.~ 91~20\ / G ~200 )~ " (date of decision[s]).
10. (If I have answered i question 9 that did ask for relief), the name of my lawyer in the
proceeding mentioned in my aswer to question 9 was:

(ﬁame and address if known; if none, write ‘none’),
11. If the answers to the above questions do not reaily tell about the procecdings, the courls,
judges and attomeys in your case tell about it here:

B. GROUNDS FOR RELIEF:

1. 1should be released from the Jmpomtlon of Judgment as it pertams to the Legal

Finanoial Obligatlon portion(s) only, because: :

. The trial court failed to make an individualized inquity into petitioner’s ability to
pay ay LFOs, which warrants resentencing,

¥ Thetrial court relied on boilar-plata language, which petitioner alleges is
prejudicial, to impose Judgment on the defendant, .

] Defendant at all times alleges that he is indigent for the reasons found at number
(2), and states that payment of the imposed judgment will impose a mamfest '
hardship on the petitioner andfor his family, |

2 Tha following facts are Jmportant when considering my case:

I_jj Petitioner is p_l;}g_ga]ly/mentally disabled and does noi hava the future ability to
be gainfully employed,

[ Petitioner’s current household income falls below 125% of the federal poverty
guideline, i

[#] Distinctions exist between peiitioner’s financial c;mumstauces at time of
sentence and petitioner’s current financial status,
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[] Petitioner owes $ in restitution, which cannot be waived per statute,
However, restitution should bo considered as a financial responsibility which
weighs on the petitioner’s ability to pay other discretionary LFOs.

[] Petitioner requests.the court to also review the LFO’s ordered under thess
additional canse numbers, as long, as review does not invoke g mixed petition
rule,

[T Petitioner owes LFOs in several Court _;unsdlonons within this dmsmn ‘which

also cause a distinguishable financial hardship.

Petitioner receives assisiance from a needs basad means tested assistance

program. '

[7]° Petitioner’s household incoms is above 125% of the federal poverty guideline
and the defendant has recurring basic living expenses; as defined in RCW

* 10.101.010(4) (d), that render him without financial ability to pay.

[l Other compelling circumstances exist that demenstrate the petitioner’s inabifity
to pay any LFO,

[ No fact was entered into the record which would support the conclusion that the
defendant has had, or will ever have, the ability to pay the LFO imposed under
this canse number(s).

(A Petitioner was ordered to pay LFQs as follows:

' (Check those that apply and enter amounts)

‘D_

X[ Victims’ Penalty Assessment . $.500 S@O
4. Court Costs ' $ Q UQ)
[ DNA Fee - ‘

B Attomey Costs R $ 2 3
"] Bench Warrant Fee ' .y

] Extradition Costs . 3

B Jury Fee . 5956 &
B4 Witness Costs ' SAFG
[] Restitution “ $

B Appellate Costs '$'~t0(8a?l i

[ 1 Drug Offense Costs %
[[] Investigative fees 3
td] Other: f\'ht‘_\“ \,QS‘\. Tegs | M\;\m ey B SRS

3] Public, needs-based goverriment 5eneﬂts are Dot sub_]ect 1o attachment,
gatnishment, or execution,

Petitioner has previously filed a PRP, and may be subJ ect ko successive petition
rule; petitioner claims that issues have not been previously raised, issues were not
previously reviewable per statute, and could not be raised in the first petition
acs:ordingly.

B
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3., The following reported court devisions show the etror alleged to have oceurred in my
case:

State v. Blazina, 182 Wn.2d 827, 344 P.3d 680 (March 12, 2015) (trial courts must
‘consider a defendant’s individual financial circumstances, and male an
individualized inquiry into the defendant’s present and future ability to pay),

Matter of Vandervlugt, 120 Wn.2d 427, 842 P.2d 950 (1 9;02) (the decision found in
Blazina should be retroactive dus to the fairness factors which themselves
compel refroactive application).

Bennet v, Arlcansas, 485 U.S. 395, 108 8,Ct. 1204 (1938); Nelson v, Heiss, 271 F.3d

: 891, 895 (9™ Cir, 2001) (citing Bennet) (zovernment benefits are not subjest to
exeoution, to include court-ordered LFOs; if state procedure conflicts with
federal statute then the Supremacy Clause of the Unites States Constitution
requires that the foderal statute stands).

State v, Lundy, 176 Wn.App. 96, 308 P, 3d 755 (2013) (if the court intends to impose
disoretionary LFOs as a sentencing condition, it must consider the defendant’s
present or likely future ability to pay).

. State v. Cugry, 118 Wn.2d 911, 829 P,2d 166 (1992) (establishing seven factors
regarding pmmlssxble costs and faea structyre),

4. The followmg statues and constltutlonal pr ovisions should be conmdered by the
Court:

| Petxtioner fuiled to ohject to the imposition of LEOs, however the Couitt should
congider RAP 1,2, providing broad ability to waive or alter any rule, including
‘RAP 2,5, to serve ttic ends of justice by reviewing this petition. :

[ This Court should consider RCW 10,01.160(3) and (4) befm ‘e applying the one
year time-bar In RCW 10.73.090, where LFO judgments are not “final’, and a
defendant “may at any time petition the sentencing court for remission of the
payment of costs or of any unpaid portion theieof.” :
Additionally, this Court should cons{der RCW 10.73.100(6) as there has been a
significant change in the law according to the decision recently made in the
Washington Supreme Court in State v, Blazina, supra, This change shovld
overcome application of RCW 10.73,090, .

(] When detenmining petitioner’s ¢laim of indigence this Court should consider
Washington Court Rule GR 34 and RAP Rule 15,2, These two rules, combined
with RCW 10.01.160(3), provide guidance to the Court regarding what
constitutes indigence, and give rise to the petitioner’s claim on review.

[X[ “Whete petitioner receives need-based government beriefits, this Court should
consider 42 U,8.C, § 407 and 38 U,S.C. § 5301 (such benefits are exempt from :
garhishment or oihe1 legal process).

Personai Restralnt Petition inre LFOs - 4




5, This petition is the best way ] know to receive the relief I am requesting, and no
other option will work as woll becanse prejudice has occrred which has cansed a
manifest hardship to be imposad on the petitioner contrary to State statute,

STATEMENT OF FINANCES °

If you cannot afford to pay the $250 filing fee or cannot afford fo pay an attorney to help you, fill

out this form. If you have enough money for these, do not fill this part of the form If currently in
confinement you will need to attach a copy of your prison finance statement..

L.

8

Tdo >( donot_____ ask the court to file thiz without malcmg me pay the $250 filing feo
because I am so poor soor and cannot pay tha fee.

I have a spendable balance of § in my prison or institution account.

Ido X donot . ask the sourt to appomt a lawyer for me because [ am 50 poor and
cannot afford to pay it lawyel

Iam arm not )< employed, My Salary or wagos amount to $ a month.
My employer is : .

Name and address of employer

During the past 12 months I did did not };( get any money from a busmess,
profession, or other form of selfn.employmenl IFT did, it was
(type of self—employment) and the total income I received was §

During the past 12 months I

Did TDid Not QS Receive any rent payments. If so, the total [ received was
$ ' :

Did Did Not_J¢_ Receive any interest. If so, the total I received was

Did Did Not X Receive Emy dividends. If 50, the tﬁta! Treceived was )
§ ) C

Did ___ DidNot X Recetve any other money. If so, the total I received was §

Do___DoNot _X__ Have any cash exoept as sajd in questlon 2 of Statement of
Pmances

If 50 the total amount of cash I have is $ .

Do DoNot X Have any savings or checking accounts, If so the total amount in
all accounts is § .

Do___ DoNot.X Own stocks, bonds or notes. If go their total value is;

$

Persanal Rastraint Petition In re LFOs - 5




7. List all real estate and othet propetty or things of value which belong to you or i which
you have an interesi. Tell what each item or property is worth and how much you owe on
it. Do not lst household furniture and firnishings and clothing which you ot your family
need. | ' - .

Items - Value

8. lam am not X’ married, If I am married, my wife or husband’s name and address
are: ' '

e

All of the persons who need me to suppbﬂ them are listed below:

Namp & Address : Relationship - Age

10, Ail of tho bills T owe are listed here:

Name & Address of Credito'r' _ ' . ' Amount

D, REQUEST FOR RELILY
I respectfilly request this Court.to:
[] VACATE my Legal Financial Obligations fudgment and remand for resentencing,

]Zj VACATE my Legal Financjal Obligations Judgment and dismiss the Judgment
with Prejudice without resentencing,

[ Other

Personal Rastraint Pelition in re LFOs - 6



I, OATH OF PETITIONER

THE STATE OF WASHINGTON )
‘ . JRRH
COUNTY OF -S{?)(‘J Case )

:After being first duly sworn, on oath, I deposs and say: ] )

That T em the petitioner, that I have read the petition, know its contents, and T believe the petition
is true and correct.

/ﬁ“t/‘e CD ‘/7(ZW@

(Signature)

EALL O \'"Lu opQ

{Print rame)
A, . IVH‘} Hg-Ce
P . By oyl

Alrdey el Woshiy b 2Hodl s0 4
(Address) '

SUBSCRIBED AND SWORN to me this _}_D___'__ day of q (LO!!' ,'§ . 520 ]5 .

Noim}' Lblic in md i'or the ttﬂaﬁ Washmgton ,'-\RY E. FLYGARE

STATE o WA@H!NG‘\ o

Residing at_‘JA_JA'LCLAA(_HxQ p % m ot o PUEUQ
‘ E | EXPIRES
My commission expires: | ~ |2 ~{ ¥ v COM“TE?E?S |

Personal Restrafnt Petition in re LFOs -7



Renge S Townsfey The Court Df App cals 500 N Cufur ST

ClerlyAdmintstiator . of the Spolkune, WA 99201-1905 2

’ . 4 Y
(509) 456-3082 State of Washingion Fax (309 456-4238 @ )ﬁ
TDD #1-800-833-6358 Division IIT Dp AN, Courisva,goweontls

“Augusl 24, 2015

James Lyle Nagle - Earl Owen Flippo

. Office of the Pros Attorney 958101
240 W Alder St Ste 201 Alrway Helights Correction Center
. Walla Walla, WA 99362-2807 PO Box 2049
Email : Alrway Heights, WA 99001 -2049
CASE # 336191

Personal Restraint Patition of Earl Owen Fli
WALLA WALLA CO SUPERIOR COURT No 07100419?

Counsel and Petitioner:

A personal festraint petition was filed on July 16, 2018, and has been assigned case
numhber 336191, A copy of the petition and any related documents are enclosed for respondent,
All correspondence and filings shall refer fo this appellate court case nuinber. -

The followling notation rufing is entered:
Filing fee waived, Response requested from the Walla Walla County Prosecutor.

The response to the petition Is due 60 days after the date hereof, by October 23, 2015,
See RAP 16,9, Authenticated documents relevant to the Issue(s) raisad In the petition must be
attached to the response. Respondent must file the response In duplicate (unless filed
alectronically) and serve a copy on petitioner; Proof of service should be flled with the
response. Extensions will be granted only In extraordinary circumstances where the interest of
justice so require, .

" Petitioner's reply is due within 30 days of service of the response, Upon filing of the

“reply, or after expiration of the 30 days, the matter will be referred to the Chief Judge for '

consideration without oral argument.

Petitioner shall keep the clérk of this Court advised of any address changes.

Sincerely,
Gpnae 4 o,omqﬁzgj

. Renge 3, Townsley
Clerk/Administrator

RST:jld
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JAMES E. BARRETT
ATTORNEY AT LAW

18% Bast Main, Suite 213
BASRETT BUILDING

Watla Walla, Washinglen 89352
Telephons (500) 5268110
Faux (509) 522-3188
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FILED
APR 2 4 2008
waLL A ST ok
IN THE .SU}éERIOR coui{T OF THE STATE OF WASHINGTON |
IN AND FOR THE COUNTY OF WALLA WAL;A

TEE STATE OF WASHINGTON,

}

} o

Plaintlff, ) NC. 07 1 oo4le 7
)

VB, _ ) ORDER OF INDIGENCY

oo . )
EARL OWEN FLIPPO, )
)
Defendant . )
)

_ THIS MATTER having come on before Che Court upon Defendant's
Motion for an Order of Indigency, the Court h-';wing congiderad
Defendant's _Affidavit, and the Court having Ffound that ‘the
Dgfendant lagks gufficient funds to progecute an appeal and
applicable law grants Defend'ant a right to review at public
expense to the extent defined‘ in t_his Ordex, the Court enters as
follows: °

_ L. EARL OWEN FLIPPO i entitled to counsel for review wholly

at ﬁ)ublic expenge. .

2. ' o ig appointed as coungel for

review.

ORDER OF INDIGENCY
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21
22
23
24
25
26

27

28

15 NPT SN

3. EARL OWEN FLIPPO ig entitled to the following at public

exXpense:

(a) Those portiong of the'verbatim report of
proceedings reasonably necesgsary for review as
follows:

(b) A copy of the foliéwing clerk's papers: All
papers designated by Defendant '@ counsél.

(¢) Preparation of original documents to be reproducéd

by the clerk as provided in rule 14.3(B). )

{d) Reproduction of briefs and other papers on review

which are reproduced by the clerk.of the
appellate court.

(e) Tﬁe cost. of transmitting the following cumbersome

| exhibits:

() Other ltems:

DONE in Open Court thisme%i day of April, 2008.

ROBERT L. ZAGELOW
4) .
JUDGE RORBERT .. ZAGELOW

Pregsented by:

JAMES E. MARRETT © wWsha 4929
Attorney//for Defendant

ORDER OF INDIGENCY




JAMES E BARRETT
ATTORNEY AT LAW

Wala Walla, Washingtton 28382

Tedephone (S08) 529-8110
Fex (509) 522-5168

182 East Main, Suits 213 |
BARRETT BLHLDING

——
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FILED
APR % 4 2008

KATHY MARTIN
WALLA WALLA COUNTY GLERK

IN THE SUPERTIOR COURT OF THE STATE OF WASHINGTON

TN AND FOR THE COUNTY OF WALLA WALLA
STATE OF WASHINGTON
NO. 07 1 00419 7
Plaintiff,

MOTION AND AFFIDAVIT FOR
ORDER OF INDIGENCY

EARL OWEN FLIPPO,

Defendant,

[ P

COMES NOW EARL OWEN FLIPPO, Defendant by and through his
attorney, JAMES'E. BARRETT, and moves thia Honoraﬁle Court for an
Order of Indigenéy. |

This Motion is supported by the Affidavit of Counsel fof thé
Befendant below, and the records and fileg contained herain,’ and
ig brought on the grgunds that Defendant ig wholly unable to méet
the expenses of any appellate review herein.

DATED this o {day of April, 2008

S°E. BARRETT WEBA 4927
A@torney for Defendant

MOTION AND AFFIDAVIT FOR ORDER OF INDIGENCY
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STATE OF WASHINGTON )
County of Walla Walla ; o

I, JAMES E. BARRETT, being first duly sworn upon ocath,
depogé and say: '

T am Counsel for EARL OWEN FLIPPO herein and I am making
this Affidavit in support of my ﬁbtion for an Order of Indigency;

Prior to trial, my client was determined to be indigent,

and, as a result, I was appointed counsel for trial. My client

ig still indigent and unsble to pay the costs of this appeal .

DATED this - day of April, 2008.

i 2

TAMES E. BARRETT  WSBA 49027

SURSCRIBED AND SWORN to before me this éfz day of

Aprill, 2008.

Yoo, (robe,
NOTARY PUBRLIC in and for
the State of Washington,
‘residing at b b o
My commission expires {1 {]

MOTION AND AFFIDAVIT FOR ORDER. OF INDIGENCY
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- eflit+ 2
Department of Corrections Acke: 2416367 - 1

Legal Financial Obligations Withdrawal Acimaﬁledgement‘ Facility: AP1 ,
For the period 10/1/2012 through 12/31/2012, Papment Dates: 10/24/2012 and 1/11/2013 ) Loeationt POITB131.
DOCH: 958101, Flippo, Earl G
County Paid Caasef . LEQ Balance . Withdrawls Pavmenis Refunds
Walla Walla County Clerk 071004197 $9,548.05 _
 Total Paid To: Walla Walla Comty Clerk , - _ - 35555
" ‘Withdrawal Acknovledgement Suziimary L 565.55 Ts65s5 | S0.00

The County Clerk maintains the official LFO payment record. Far proof of receipt of money by the county, send & self addressed stemped enveiope fo the County Clerk.
Some countles may charge copy fees for a payrerst history.




3B\ CCany
No, 6}21(0/{9/(30

\3( ;}W(ﬂ-}"[é’ COI.JRT. Wasf!fHQIOHE?C@fVed
af

OF THE STATE OF WASHINGTON ® Syp
: . Iej

D@,.]‘g 2085 C e
Ronafd R W

S‘Tﬁrﬁ(’ )‘p u M;UJ{C‘ST(')L\B Respondent, - o f@g{arp‘*”fsr .
éﬂRLL FU PQ} -, Petitioner, .

MOTION FOR, DISCREﬁONARY REVIEW

AR FLIVRO

[Name of petitioner]

A Mg ;

e G

Al ey HE1e TS, Loy
290

[Address]

MOTION FOR DISCRETIONARY REVIEW
Page | of 3
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DECLARATION OF MAILING

I, (name) £AR/. FLIVRS , declare that, on the {% day of
{(month) [:XfC65W\EEFﬁ&1 ,'ZQJEE} I placed the foregoing (name of

motion[s] and/or papers) DISCRETIOMARLY [EVIcy O MOTIoN)

L 0T copy thereof, in the internal legal
mail system of the (name of institution) NPu-fe] HAGHTS (CRRECTIon =
l .

Corrections Center, with appropriate postage, addressed to:

- (list all addresses):
Terese 3 Clcin LY cshingion el Sepreme
_/‘{-‘H‘&s\nu;\’ At Lows ' Couid Temple 58 TFuadtea
R0, Cer donoYy
. ONMPLA (e .
' 97300-5501 | .ngoV4Dﬂé9

£o. Boy s¢ w5

P asSco e

T he. Cbul«\“\' Al Apfess
O bl Shede 58 Desthsler Do T
S0 0 Codks st |

;3f%)4ﬁch; W a, TKT Dol - C?c;f?

I swear in accordance with the laws of the State cf Washington that the

foregoing is true and correct to the best of my knowledge.

DATED this l(i day of (month) K:%k}ﬁﬁﬁfbg'ﬁi . -, 2015~
52442 ??kégm
{signature) [
EAR ELPPO

- (printed name/address)

NECLARATION OF MATLING — 1

Jb



FILED

IN THE SUPREME COURT OF THE STATE CF WASHINGTON

In re Personal Restraint Petition of:
NO, 82616-6

EARL OWEN FLIFFO, RULING GRANTING REVIEW

Petitioner.

%/ b

Earl Flippo filed a personal restraint petition in Division Three of the Court
of Appeals see’kiﬁg relief from discretionary legal financial obligations (LFQOs) that he

was ordered to pay as part of a sentence iiﬁposed for his 2008 Wsalla Walla County

Superior Court convictions on four counts of first degree child molestation. The -

judgment and sentence was final on March 16, 2010, when the mandate issued
disposing of his direct appeal from the convictions. The judgment and sentence

includes $2,619.20 total LFOs, including both mandatory and discretionary LFOs,

The discretionary LFOs include $775 for appointed counsel, $286.05 in witness fees,

a $250 jury demand fee, and $508.15 to be paid to the Walla Walla County Sheriff’s
Office.! The court required Mr. Flippo to pay $50 on a monthly basis towards
satisfying the LFOs commencing 60 days after his release. Mr, Elippo claimed the

superior court failed to make an individualized inquiry into his current and future

! These costs were evidently imposed under RCW 9,94A.760 and RCW 70.48.390
(costs of incarceration and booking fee).

/

MAY {8 2016
, %l GTON STW
REME COURT
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No. 62616-6 PAGE?2

ability to pay before the court imposed the discretionary LFOs. Further, he claimed he
was found indigent for purposes of his trial and appeal, and that he continues to meet
Fhe GR 34 indigency standards, Mr. Flinpo contended his personal restraint petition
was not barred as untimely under RCW 10.73.090(1) because it was exempt from the
one year time limit on personal restraint petitions on the following alternative bases:
(1) that the time limit is inapplicable inder RCW 10.73.100(6) because this court’s
decision in State v. Blazina, 182 Wn.2d 827, 344 P.3d 680 (2015), is a significant
change in the law; (2) that the time limit does not apply under RCW 10.73.090(1)
because the boilerplate finding of ability to pay renders the judgment and sentence
invalid on its face; and/or (3) that the judgment and sentence imposing LFOs is not
“final” for purposes of the one year time limit because defendants are allowed under
RCW 10.01.160(4) to petition the sentencing court at any time for 1'elllis§1011 of the
payment of LFOs. The Court of Appeals held that Blazina does not constitute a ‘
significant change in the law under RCW 10.73.100(6), that the boilerplate finding of
his ability to pay did not render the judgment and sentence invalid on its face for
purposes of the time bar exception in RCW 10.73,090(1), and that nothing in the
statute that allows postconviction 1'emissipn of costs changes the date a judgment and -
sentence becomes final for purposes of collateral attack under RCW 10,73.090. I re
Flippo, 191 Wn. App. 405, 362 P.3d 1011 (2015). The court dismissed the petition as
time barred. Mr, Flippo now seeks this court’s discretionary review.

To obtain discretionary review in this court, Mr. Flippo must demonstrate -
that the Court of Appeals decision conflicts with & decision of this cowt or with
another Court of Appeals decision, or that he is ralsing a significant constitutional
question or an issue of substantial public interest. RAP 13.4(b); RAP 13.5A(a)(1), (b).
A decision that has the potential to affect a. number of proceedings in the lower courts

may warrant review as an issue of substantial public interest if review will avoid
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unnecessary ltigation and confusion on a common issue. See State v. Waison, 155
Wn.2d 574, 577, 122 P.3d 903 (2005). Here, the Court of Appeals noted that there are
numerous now-pending personal resiraint petitions challenging the imposition of
LFOs more than one year after judgments became final and making claims similar to
those asserted by Mr., Flippo, Flippo, 191 Wn, App 409 n.1, I am aware that petitions
raising some of these issues are pending in other divisions of the Court of Appeals.
See, e.g., In re Pers. Restraint of Dove, No. 47796-3-11, In these circumstances,
review by this court is warranted on the basis the motion raises an issue of substantial
public interest under RAP 13.4(b)(4).

The Court of Appeals denied Mr, Flippo’s request for appointed counsel,
Flippo, 191 Wn. App. at 413 n.2. Consequently, he is proceeding pro se. If this court
determines it is proper, it may provide for the appointment of counsel at public
expense for services related to & personal restraint petition in the appellate court,
RAP 16.15(h), The acting clerk of the court is requested to place this matter on the
June 28, 2016, motion calendar of a department of this court to déte1'1nille if it is

appropriate to appoint counsel for Mr. Flippo to address the legal issues presented.

]

" COMMISSIONER

May 18, 2016
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AL . Fl epo , request that counsel be appointed ty

represent me in this matter.

i

$ £ permonth. My employer is (Name and addless),‘~

ITam ___ amnot __{X__ employed. My salary or wages amount t;//@g

2C P
v, % e

25 W% A Y
S, W %,r f‘ i,
Ido__  donot_ 5 __have any checking or savings accounts in; @M;ab £y,
o
institutions, The total amount of funds T have in any such accounts o[ﬁ"’g,}ﬁst‘gpe 15‘% @ s
$ gz : ® I8 xé}
In the past 12 months, Idid did not A receive any interest, dmff%ndsm -

LY
rental payments, or other money. The total amownt of such money Ilecewed Wa

5 & . The total amount of cash I have other than otherwise indicated sbove
is$_& .

1 own or have anintérest in the following real estate, stocks, bonds, notes, and ’
other propexty (list any property of a present value of' more than $50, its current
value and the amount, if any, cun‘éntly owed against said property):

Item Value Amount Owed
(for example: an automobile, make, model, and year; the present value, $3,000.00; still
owe $500.00).
Nohe.

8/ 1

Tam am not ™A, mairied. My spouse is is not
employed, His or her salary or wages amount to $ o per month, " ¥e or
she owns the following property not already described above:

These following persons depend on me for support (list name, relationship to you,
and address for cach peison).

/A




7. [ owe the following bills (fist name and address of creditors and any amount
currently owed):

Amellel cost obd Wgaa  aws | .Fo. 40,699

[IF APPLICABLE - Petitioner incarcerated in a correctional facility-COMPLETE #10)

8. I have a spendable balance of $_}.(,"1__in my prison or institutional account as .
of the date of this financial statement.

I declare under the penalty of perjury (pursuant to the laws of the State of Washington)
that [ have read this financial stateiment, know its contents, and I believe all of the
information and statements contained therein to be true.

Dated this W\A\' day of 31 20 1o
- _&L,Q 0 /71%;9:’7
PETITIOMER

. . iy 1 . N
Pleaic by e wRn wve Ton Been golvy ‘o

ATl osf’c.s%‘ Conter  Cerder B Kero aud g b,

S Luvy Cangenr vk aderCamtadone Ecpphagus Conten
Town Ve Yoy sk, so Lhe Dile Vs oot Tl Best I Geny

Pluy  Appelled Comt ofd G e Adel. ko LFC




FILED

; Ti
JUPREME cOyRI,

THE SUPREME COURT OF WASHINGTON

In re the Personal Restraint of NO. 92616-6

EARL OWEN FLIPPO, ORDER

Petitioner, C/ANO, 33619-1-111

Tt N Ve N N e S

Department [ of the Court, composed of Chief Justice Madsen and Justices Johnson,
Fairhurst (Justice Owens sat for Justice Fairhurst), Wiggins, and Gordon MeCloud, considered
this matter at its June 28, 2018, Molion Calendar, and unanimously agreed that the following
order be entered,

IT IS ORDERED:

That the Petitioner's Motion for Appointment of Counsel is granted.

DATED at Olympia, Washington, this 1 day of July, 2016,

For the Court

oo, CC)

CHIEF JUSTICE [/

3L
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Obligor BR Rec: TOTAL AR BALANCE: 10,735,864

PF Keys: AR=2 Adj=3 Rec T=4 Rec Dt=5 Disbe6 BudBail T=9 Bud Dt=10 Ball Dt=1l




IR THE SUPREME CCAIRT

OF THE STATE OF WASHINGTON
In re Personal Restraint ;

PERSONAL RESTRAINT PEITTION

Q™o lod-)

Farl Owen Flippo,
Petitioner.

I. STATUS OF PETTTIONGR:

Petition of: §

Comes now, petitioner Earl hWen Flippo, pro se and
petitions this Court. The conditions or manner of the
restraint of petitioner are in violation of the Constitution
of the United States or the Constitution or la@s of the

State of Washington. See RAP 16.4(c),(d); RAP 16.7(a).

In State v. Jeffries, 114 Wn.2d 685-489, 789 P.2d
731 (1990)HThe Court held in State v. Jeffries, above,

that the ends of justice standard may also be met by showing
some justification other than a change in the law, for having
failed to raise a critical point of argument in the prior
application, "{Moreover a) material intervening change in

the law [or case law| would constitute good cause to permit

successive petition under RAP 16.4 (d). "(quoting Samders v.

Utlited States, 37?3 U-Se 1p 15'17’ 10 Lqu 2d 1‘%89 83 S-Ctn
1068(1963).

1T. LEGAL HISTORY / FACTS:

Earl Owen Flippo was accused of three counts and charged
by Information filed on November 30, 2007. (CP 4)
(1)




Petitioner revieved amended information on March 4, 2008,
(CP 42) And on March 5, 2008.

Detective Levesque of the Union Gap Police Department
interviewed B.M. on August 2; 2007, The interview was taped.
A transcript of the taped interview was admitted over Mr.
Flippo's objection as Exhibit 3., (03/05/08 RP 180, 1.25; RP
183, IT. 9-13; RP 185, II. 5-7; RP 234, II. 9-25; RP 236,
II.2-3). : )

During trial there was improper impeachment evidence and

affects a witness credibility, which is the introduction
B.M.'s taped interview with Detective Levesque. (03/05/08
RP 180, 1.25; RP 183, II. 9-13; RP 185, II. 5-7; RP 234, -
11.9-25; RP 236, 11.2~3),

On March 5, 2008 a Second Amended Information was filed.
Counts 1,2, and 3 charged inclusive dates of December 1,
2005 to March 31, 2006 for the respective offenses. Count
4 set forth inclusive dates of June 1 to December 31, 2006.

The trial court's failure to give the jury a unanimity
instruction, along with the.failure of the prosecuting
attorney to elect a specific act, deprived Mr. Flippo of
his right to a unanimous verdict. There were multiple acts
lovolving the single offenses charged in Couﬁts I, IT and

IIT. .Mr. Flippo filed his Notice of Appeal on April 24, 2008.

(ce 111)

(2?




In this case, when the evidence indicates that several
distinct criminal acts have been committed, but defendant
is charged with only one count of criminal conduct, jury
unanimity must be protected. The prosecution chose not
to elect the act upon which to convict petitioner. Alternatively,
if the jury is instructed that all 12 jurors must agree that
the same underlying criminal act has been proved beyond a
reasonable doubt, a unanimous verdict on one criminal act
will be assured.

Farl Owen Flippo is currently inacerated in a state institution
at Airway Heights Correction Center P.0O. Box 2049 / M-B-27-U,

IIL.ARGUMENTS/ GROUNDS FOR RELIFE :SOUGHT:

1.1 The Court errored in Failing to give
unanimity instruction

In this case there is éep;fate and distinct acts, which
require unanimity instruction. The petitioner was deprived
of his constitutionaly. protected rights to a unanimous jury,
the jury must have been able to agree all the acts occred,
in order to convict petitione?, because several acts were
said to occur between December 1, 2005 to March 31, 2006, and
Count %4 set forth dates of June 1 to December 31, 2006,

In State v. Peirich, 101 Wn.2d 566, 683 P.2d 173(1984)

the Supreme Court said:

{3)




When the evidence inflicates that several distinct criminal
acts have been committed, but defendant is charged with only
one count of criminal condﬁct, jury unanimity must be protected
vo»oAlternatively, if the jury is instructed that all 12 jurors
must agree that same underlying criminal act has been proved
beyond a reasonable doubt, a unanimous verdict on one criminal
act will be assured. When the State chooses not to elect, this
jury instruction must be given to ensure the jury's understanding
of the unamimity requirement. Petrich, above, at 572. Id.
Petitioner should be.remanded for re-trial with instruction
requiring unanimity, as in “Petrich Instruction.” Petitioner
clarifying how "Petrich Instruction"” should have been used
in his case, should be reviewed de novo,

1.2 INEFFECTIVE ASSISTANCE OF COUNSEL

The test for ineffective agsistance of counsel has two
parts ;(1) the defense counsel's conduct was deficient,
i.e., that it fell below an objective standard of reasonableness;
and (2) such conduct prejudiced the defendant, i.e., that a
reasonable probability exists that but for the deficient conduct,
the outcome of the proceeding would have been different. State v.
Thomas, 109 Wash.2d 222, 225-26, 743 P.2d (1987); See also
Strickland v. Weshington, 466 U.S. 668, 687w688,l80 L. Ed.

28 674, 104 S. Ct. 2052(1984). The appropriate remedy for trial
conducted with ineffective assistance of counsel is remand for

a new trial with new counsel. State v. Ermert, 94 Wash.2Zd 840,
621 P.2d 121 (1980).

(4)




Petitioner asserts that his lawyer failed to argue the low end
of his sentence. Petitioner was sentenced to 149 months and later
re-gentenced to 198 months, In this case petitioner was serving the
standard ranée,'and because of circumstances where the trial court
did not elect the low end or the high end on petiticner's judgment
and sentence petitioner was sent back to the trial court. And given
the high end of his sentence, there was no factwfinding hearing or
other order to why petitioner should have not continued to serve the
initial sentence of a 149 months.

ANANLYSES

CrR 6.1(d) requires entry of written findings of fact and conclusions
of law...The purpose of CxR 6.1(d)'s requirement of written findings
of fact and conclusions of law is to enable an appellate court to

review the questions raised on appeal....See State v. Head, 136 Wn.2d;

CrR 6.1{d){emphasis added.) In this case, petitiéﬁer should be
remanded to the trial court for a findings of fact and comclusion of
law, to determine the reason for re-sentencing him from a 149 months
to a 198 months, by law. CGrR 6.1 (d); Head. above, at 136 Wn.2d
621-62Z. In ‘this case, the Jﬁdgment and Sentence should be remarided
forlentry of finding and conclusions in accord with CrR 6.1(d) and

a judgment baéed on the findiﬁgs and conélusions sholld be entered
from which either party may appeal as in the usual course of things,
See State v. Head, 136 Wn.2d 625-626; See Wilks, 70 Wn.2d at 629;
Russel, 68 Wn.2d at 756.

1.2(b) Furthefmore, CrR 4.1 requires 14 days after the date the

information or indictment is filed in the adult division for arraignment.

- (5)




Petitioner was took to his arraingment at 17 days to his

arraingment. .-
Washington State Constitution 1 § 22 requires "In criminal

prosecutions the accused shall have the right to appear and

defend in person, or by counsel, to demand the nature and

cause of the accusation against him, to have a copy.thereof,

to testify in his own behalf, to meet the witnesses against

tim face to face, to have a speedy public trial.by an impartial

jury of the county in which offense is charged to have been

committed and the right to appeal in all cases....(emphasis

added.) Written findings of fact and conclusions of law should

have been done on how petitioner was re-sentenced from the

low end 149 months té 198 months and how petitioner was

brought to his arraingment 3 days late. See CrR 4.1; Wash. 1 §

22. First defense counsel i; this case should have objected

to petitioner belng rewsentenced from 149 months to 198 months

without a findings of fact aqd conclusion of law, because it

is a micarriage of justice to re-sentence and his judgment and

sentence not reflect how petitioner recieved 198 months. Counsel

fell below and objective standard of reasonableness, and prejudiced

petitioner allowing a manifest injustice to proceed without

objection. Last, an arraignement is a right and counsel for petitioner

did not object to the fact petitioner was took to his arraigmment

3 days late. Petitioner should be remanded for new trial or

re~sentencing.

t&)




Dated égé of February 2011.
Respectfully Submitted,

1 . O
M@?Zfd@
7 -
Earl Owen Flippo/DOC#958101
Alrway Heights Correction Center

P.0, Box 2049/M-B-27-0
Airway Heights WA 99001

Subscibed and Sworn to before me,

Notary Public in and for the State of
Washington.

(7)
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VERDICT

APRIL 21, 2008
PROCEEDINGS

THEE COURT: Next we have Mr. Flippoe. Okay, Mr. Flippo,
I heve yoﬁr Judgment and Santenca. Anythin§|ycu wisgh to say?

THER DREFENDANT : Gming to die in prisgon so go ahead and
sentence me.

THE COURT: Mr., Barrsktt, anything you want to may?

MR, BARRETT: ‘Obéioualy, we Btill disagree with the
jury’s verdickt, It is the jury’s verdict, but we disagree with
it. I do have Motlon for Axrest of Judgment and new trilal and
gxpect to get a ruling on that.

THE COURT: Okay.

MR. BARRETT: But bagsically., you know, you were correct
in the last sentencing. ¥You have u range to mentence to and
that’s what happaﬁa. But we still maintain his innccence, Your
Honoer.

THE COURT: I undergtand,

THE DEFENDANT: I have terminal lung cancer. I'm not
going to live whatever you give me. A couple years left, mo you
are going to sentence an lnnocent man.

THE COURT: I undersptand your position. I had a letter
from one of the vietims, from the mother, and the daughter. I

don’t know whather any of the Cruz’s ars hare?

4y

aps
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VERDICT

M5. MULHERN: The mother is here, and I think she would
like to zddress the Court, |

THE COURT: Anything wish to pay, ma’am? You must be
Tabitha?

| MS. CRUZ: Yes, Your Honor.

THE COURT: Come up here so I can hera you.

M8. CRUZ: This has affected my home life, my child'sg
home life, and we really want thie to be over with. I mesmn ‘
Alyssd is not the same little girxl that she was before.

THE COURT: Okay, I understand that. Thank you,
Anybody elae? Yes, Ma‘am, if you would come up here.

M3, HOM2NW: I am Kandy Homan. This is Tamara Homan.

Wa juab‘wanted to make_aura that you giva him the longeat amount

of time poseible. It’'s affected all the kids in ways that we

won’ t know for years and ymsare. He will a probably bs out of

E prison before we fully find out how 1t affects, has mfimcted

them complétely. Life wouidn't be good enough. But I think
that’s 1t. Thank you. |

- THE COURT: Okay. Thank you. U&ood enocugh,

M8. MULHERN: Yowr Honor, this isra determinative
sentence., The Court has to sentence Mr. Fiippo te the range,
pluy life, as the Court did on the previous nex offendar we had
up hera for sentencing today. The jury did not return thae

Dendly Weapon Enhancement a¢ the extrp years that would have

bepn added teo the standard range don’t apply. The Court doesn’t
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have a whole lot of digerstion in éentancing sex offenders any
longar, especially with Class A felonies. .I think the Court
saw, and certainly the jury =zaw, how much these crimes affeétad
thase children, and how hard it wag for them to teatify. But
they did the very bast they ecould, And the jury heard and sﬁw
what they needed to hear and pea, and the State baelievez they
resched the right concluplon on this casae.

THE COURT: Okay. I order that you pay $200 for the
flling fea. Resgtitution wlll be "to be determined." And T
would tell the victims,_if_they need counsgelinyg, there are
provigions that allow for that, and coste can be turned in. But
that will be determined in the Ffuture. We have S286.05 dn
witneas fees. $250 for the jury demand, $508.15 in Sheriff’s
Fees, $500 victim assessment fund, and 775 for your attorney.

Let’s ses, biolegical sample, do we -~ none countable,
Bo I’'m geing to inglude that. When vou add it all up it domes
up to $2,618.20, paysble ab $50 an month beginning 60 days aftaer
your relesase., You will be on cnmmunify cusgtody for a peried of
Life. Also signed a aeperate appendix F, additional conditions
of parole, or probation, as well as Appendix 5.5, which is the
gex offender regulations, rsgistration requirements,

In terms of time, Counts 1, 2, 3, and 4 are all the
pame. They all have thelminimum of 149 to 198 monthe. All of

them carry a maximum of up teo life. The minimum will be 149 and

13

maximim wlll be, oxr eould ba, Life.
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80 with that I've migned everything., 8o you need to
come down here and get fingerprinted.

This i to tell you you have the right to appeal,
Tnless you £ile a notice of appeal within 30 days you wlll have
irrevocably walved that right. and Lf you don’t have attorney
to do it, the Clerk will deo it on your behalf. If£ you don‘t
have the funds, the State of Washingtdn will advance the funds
for you,

SERGEANT HaLL: Ha has cdredit for 107 days.

THE COURT: Credit for 107 days. Don’t want to short
change you on the 107.

THE DEFENDANT: T have been incarceraﬁed gince December
22, but, hey, it goes with the dirty courts.

I ecould spit on you too, and call you names, but it
would do no gend. You kaow what you have to answer to. .

THE COURT: OQkRy,

PROCEEDINGS CONCLUDED
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