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INTRODUCTION 

The issues presented in the Aiken matter are important in that they 

are based on the implementation of the provisions of the Domestic 

Violence Prevention Act ("Act"). The changes sought by Mr. Aiken 

would impact the way the courts administer hearings under the Act and 

would have far reaching implications for all victims of domestic violence 

across the state of Washington. Given the importance ofthese issues, Ms. 

Aiken presents this supplemental brief pursuant to RAP 13.7. 

SUPPLEMENTAL STATEMENT OF THE CASE 

A unanimous Court of Appeals panel found in favor of 

Respondent, Cynthia Aiken, in this matter. She sought an Order of 

Protection under RCW 26.50 for herself and her three children. (CP 246-

258) The order that issued after a full hearing only covered Ms. Aiken and 

her oldest daughter R.A. who was 14 years of age when it issued. The 

order has since expired. ( CP 17-21) 
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ARGUMENT 

The RCW 26.50.010 (3) defines Domestic Violence as 

(a) Physical harm, bodily injury, assault, or the infliction 
of fear of imminent physical harm, bodily injury or assault, 

between family or household members; (b) sexual assault 

of one family or household member by another; or (c) 

stalking as defined in RCW 9 AA<t. ll 0 of one family or 

household member by another family or household 

member. 

RCW 26.50 is designed to protect victims of domestic violence 

and to make protection readily available to them. Protection orders often 

bring peace to families once steeped in anger and violence or the threat of 

violence. Reports indicate some 86% of the women who received a 

protection order state the abuse either stopped or was greatly reduced. 

James Ptacek, Battered Women in the Courtroom: The Power of Judicial 

Re.~]JOnse (1999), (reviewed in Meda Chesney~ Lind, James 

Ptacek, Battered Women in the Courtroom: The Power of.ludicial 

Response, 35 Crime, L. & Soc. Change 363 (2001)). 

The statute is presumed constitutional and Mr. Aiken does not 

challenge the constitutionality of the Act. He does claim that his 

constitutional right of due process was violated by the court not affording 

him the right to depose his daughter or to compel her to testify at the 

hearing. 
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Full Hearing 

The Act does not prevent a comi from ordering a more extensive 

hearing when necessary, but it does not compel a trial like hearing with 

live testimony. 

In construing the statute, the court's goal is to effectuate the 

Legislative intent. State y Sullivan 143 Wn. 2d 162, 174-5, 19 P.3d 1012 

(200 1 ). The statute is to be read as a whole and the provisions of the 

statute harmonized. State v Thorne 129 Wn 2d 736,761, 921 P.2d 514 

(1996). If possible, a statute must be construed to preserve its 

constitutionality. Tellevik v. 31641 W. RutherfOrd St, 120 Wn 2d 68 78, 

838 P.2d 111 (1992). 

RCW 26.50 references a "full hearing" but the meaning describes 

a hearing that is in juxtaposition with a hearing that is ex parte in nature. 

The phrase "full hearing" appears in only two places in the Act. 

RCW 25.50.020(5) states provides in relevant part: 

When the jurisdiction of a district or municipal court is 
limited to the issuance and enforcement of a temporary 
order, the district or municipal court shall set the full 
hearing provided for in RCW ;u;.so,osn in superior court 
and transfer the case. If the notice and order are not served 
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And 

on the respondent in time for the full hearing, the issuing 
court shall have concurrent jurisdiction with the superior 
court to extend the order for protection. 

RCW 26.50.070(1) states: 

Where an application under this section alleges that 
irreparable injury could result from domestic violence if an 
order is not issued immediately without prior notice to the 
respondent, the court may grant an ex parte temporary 
order for protection, pending a full hearing, and grant 
relief as the court deems proper, including an order: 

Both of these provisions provide that a "full hearing" is in contrast 

to the initial ex parte hearing where no notice is required to the responding 

party. Elsewhere in the statute, the Act refers to the court issuing 

restraints "upon notice and after hearing," without the adjective "full". 

The adjective "full" does not appear anywhere else in the statute. The 

statutory provisions about the hearing in 26.50.50 even permit a hearing 

by telephone. RCW 26.50.060 delineates the relief available "upon notice 

and after hearing." 

The goal of statutory interpretation is to discern and 

implement the legislature's intent, State v. JP., 149 Wn. 2d 444, 

450, 69 P.3d 318 (2003). In interpreting a statute, this court looks 
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first to its plain language. Id. Ifthe plain language of the statute is 

unambiguous, then this court's inquiry is at an end. Id. The statute 

is to be enforced in accordance with its plain meaning. In this case 

the plain meaning of a hearing in a domestic violence case, is a 

standard hearing and does not require testimony or cross 

examination. 

Black's Law Dictionary defined "full hearing" and notably does 

not include the requirement for live testimony. 

Full Hearing. 1. A hearing at which the parties are 
allowed notice of each other's claims and are given ample 
opportunity to present their positions with evidence and 
argument. 

Black's Law dictionary 735 (8th ed. 1990). 

The US Supreme court has defined full hearings as a 

hearing where a party has a reasonable opportunity to know the 

claims of the opposing party and to meet them. Morgan~ v. U. S., 

304 U.S. 1, 58 S.Ct. 773,776,777, 82 L.Ed. 1129 (1938). 

The Aiken matter was determined at a Special Set hearing 

along with issues stmounding the dissolution of marriage action 

that was then pending. Special set hearings afford the parties 

extended time for argument and the jurist extended time for 
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reading materials presented. SCLR 59 e (3) (B). At that hearing 

the comi considered a substantial amount of written evidence and 

heard argument from counsel for both parties. The evidence 

included the Petition and declaration of the Petitioner (CP 23-28. 

161-190,235-245, 246-258), Medical records for the minor child 

RA (CP 329-358), Counseling records of the children (CP 359-

4 72), a report from the Guardian ad Litem appointed in the 

dissolution ofmaniage case (CP259-264), and the deposition 

testimony of the Petitioner (CP67-136). 

This is a substantial amount of evidence before the court at 

its hearing for the determination and entry of a one year DVPO. 

With the Motion for Reconsideration, the Petitioning party, 

Cynthia Aiken, also submitted additional evidence regarding RA 

and her state of fear (CP 41-61). No further oral argument was 

heard pursuant to local rules in Snohomish County concerning 

hearings on reconsideration. SCLR 59 e (3) (B). 

Looking at the nature of Domestic Violence Protection 

orders and their purpose, requiring oral testimony of victims would 

have a chilling effect on all future victims who consider seeking 
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the protection of the court. The Legislative intent is that the act 

of seeking an order should be simple and accessible to victims. 

Laws of 1992 Chapter 111, section 1. 

Due Process 

Mr. Aiken complains that his due process rights were denied him 

when the court refused to allow oral testimony at the hearing or the 

deposition of RA. Ms. Aiken was deposed :for over an hour by counsel for 

her husband. Procedural due process is determined by balancing 1. The 

private interest affected by the proceeding; 2. the risk of error created by 

the procedure used, and 3. the governmental interest which supp01is the 

use of the challenged procedure. lvfathews v. Eldridge, 424 US319, 335, 

96 S. Ct. 893, 903 47 L.Ed. 2d 18 (1978); [n re Welfare o(SE., 63. Wn 

App 244, 249, 820 P. 2d 47 (1991). 

While Mr. Aiken's right to parent his children is a considerable 

right, it is offset by the right ofhis wife and children to be safe in their 

surroundings. Spence v. Kaminski, 103 Wash. App. 325, 336, 12 P.3d 

1030, 1036 (2000). In addition, Mr. Aiken's right to see this one child 

was only impacted for a limited time and this length of time is also to be 

considered under the Mathews test, 424 US at 341, 96 S.Ct. 893. The risk 
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of error in this case was small considering the level of evidence and time 

the court took to consider it and the oral argument of counsel. Finally~ the 

gove11unent interest is for a process that allows for the processing of these 

cases in a judicious yet economical fashion. Imposing a requirement for 

long hearings that include oral testimony would create a significant 

financial and time burden on the court. The governmental interest factor 

relates to practical and financial burdens to be imposed upon the 

government were it to adopt a possible substitute procedure for the one 

cuTI'ently employed. !fguyen v. Department o(Health, 144 Wn 2d 516, 

532, 29 P. 3d 689 (2001). In addition~ such a requirement would be 

daunting to many victims who already view the court system as scary and 

difficult to handle. This is totally contrary to the intent of the statute and 

the level of domestic violence in Washington State. 

Two of this court's esteemed Justices, in rendering their concurring 

opinion in Gourley v Gourley, 158 Wn 2d 460, 145 P.3d 1185 (2006), 

commented that they would have held that the Mathews test requires the 

opportunity to cross examine at a full hearing but for other factual reasons 

relating to the Gourley case. However, close examination of the statute 

as a whole and the underlying purpose ofthe lawl strongly suggests that 

the purpose is to make the obtaining of such orders as easy as possible for 

victims of violence and not to create further barriers. The statute calls for 
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forms to be provided and for assistance to be available from the court 

clerks, no filing fees, interpreters when needed, service by mail and 

service by law enforcement. RCW 26.50 All of these provisions mitigate 

toward the tmderlying purpose of protecting victims in our state. 

Standard of proof 

Mr. Aiken also argues that the standard of proof in seeking a 

DVPO should be clear cogent and convincing evidence as opposed to 

preponderance ofthe evidence. Clear cogent and convincing evidence is 

evidence that goes beyond the mere preponderance. It is evidence that 

means proof that leaves no reasonable doubt in the mind ofthe trier of 

fact. 

I n 2009 the standard of proof used in Civil Protection Orders for 

all fifty states was surveyed by the University of Baltimore School of 

Law Family Law Clinic and updated by the American Bat' Association 

Commission on Domestic Violence. A.B.A. Comm. On Domestic 

Violence, Standal'ds ofProoffor Domestic Violence Civil Protection 

Orders (CPOs) by State, as Prepared by University of Baltimore School of 

Law Family Law Clinic 2009. The vast majority of states have adopted a 

preponderance of the evidence standard, or a similar discretion of the 
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court. Only Maryland uses the Clear and Convincing standard. (See 

Appendix A.) 

Increasing the standard of review also contributes to the barriers 

for victims of violence in obtaining orders. Domestic violence often 

occurs in private between intimate pminers. Criminal prosecution does 

not always accompany acts of violence or threats. Meeting a more 

stringent burden of proof would make the obtaining of a protective order 

much more difficult. Given many victims proceed pro se, they would be 

especially burdened. 

The Domestic Violence Prevention Act was created with a "tool to 

increase safety for victims and to hold batterers accountable." Findings 

Laws 1992 Ch 111. The process includes the ability to obtain an ex parte 

order without notice pending a hearing. The Respondent must be 

personally served with adequate advance notice to prepm·e a response. Mr. 

Aiken clearly had adequate notice in this case as the hearing did not occur 

until over two months after the temporary order issued. Th:is provided Mr. 

Aiken ample time to depose the Petitioning party, his wife. 

Studies have shown that many victims already view the process as 

too difficult or inconvenient. Carol E. Jordan, Intimate Partner Violence 

and the Justice System, J. Interpersonal Violence 1412, 1424 (2004). 
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Placing both child and adult victims in the position of having to not only 

testify but to elicit testimony from the perpetrator is setting a high bar 

indeed. 

CONCLUSION 

The court if anything, should clarify its previous decision in 

Gourley by making it cleat· that the RCW 26.50 does not require live 

testimony in order to provide a party with a hearing and due process in a 

domestic violence protection order case. There are many safe guards to 

due process established within the statute and the relief being sought in 

this case was temporary in nature. Opening this Pandora box of requiring 

live testimony and cross examination essentially creates a large burden not 

just on the litigants but on the court system that will have to accommodate 

hundreds, if not thousands, of cases with court rooms, court reporters, 

jurists and time for live testimony and cross exarnination. 

In this case the decision of this court will be moot as the order has 

already expired, but the far reaching implications for other victims of 

domestic violence are at stake. 
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Ms. Aiken humbly asks you to uphold the court of appeals decision 

and to deny Mr. Aiken>s request, including her award of attorney fees and 

costs. 

Respectfully submitted this 26111 ofMay, 2016 

O'Loane Nunn Law Group, PLLC 

//' 

Gap . Nunn, WSBA 16827 
Attorney for Respondent, Cynthia Aiken 

O,Loane Nunn Law Group, PLLC 
PO Box 5519 
Everett, WA 98206 
T- 425-258~6860 

F- 425-259-6224 
Email- gail.nunn@onglaw.com 
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I hereby certify under penalty ofpe1jury under the laws of the State 

of Washington that on the 26th day of May, 2016, I submitted the 

Supplemental Brief on Behalf of Cynthia Aiken for Review to be filed 

with the Supreme Court of the State of Washington as follows: 

Ronald R. Carpenter 
Supreme Court Clerk 
Supreme Court i:br the State of Washington 
Temple of Justice 
415 12th Ave SW 
PO Box 40929 
Olympia, Washington 98504-0929 

By: email to Supreme@courts.wa.gov 

I also caused a true and correct copy of the Supplemental Brief on 

Behalf of Cynthia Aiken to be delivered by Legal Messenger to the 

following: 

Appellant's Attorney: 
Aaron Shields 
3301 Hoyt Avenue, Suite A 
Everett, WA 98201 
( 425) 263-9798 

DATED tllis 26th day ofMay, 2016. 

O'LOANE NUNN LAW GROUP, P.L.L.C. 

--~~~,~--------
Gail . mm, WSBA No. 16827 
Attor ey for Respondent, Cynthia Aiken 
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APPENDIX 

A.B.A. Comm. On Domestic Violence~ Standards of Proof for Domestic 
Violence Cvil Protection Orders (CPOs) by State, as Prepared by 
University of Baltimore School of Law Family Law Clinic (2009) 
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IB\ 
.... ~,.-~b<.l; 
--c~~-o;

~v:w~«- Standards of Proof for Domestic Violence Civil Protection Orders (CPOs) By State 6/2009 

Alabama 
ALA. CODE §§ 30-5-6 & 
30-5-7 

Arizona 
ARIZ. REV. STAT.§ 13-
3602 

California 
CAL. FAM. CODE§ 6300-
6306,6320 

Actual or attempted assault, sexual abuse, stalking, unlawful .... 
imprisonment, criminal coercion, harassment. reckless endangerment. 
child abuse, kidnapping, menacing, theft. trespass between .... 
family/household members; any<.hing else that can be punished as· : · · 
crime toward pro!ec!ed class. 
N.A. CODE §30-5-2(a){1} 

Physical assault, threatening words or cond!,!Ct, intimidation; 
harassment by phone or in person, stalking, endangermer1t, unlawful··· 
imprisonmer1t, kidrtapping, criminal trespass, criminal damage, 
disobeying a court order, custodial interference, abuse to a vulnerable· 
adutt or child, certain crimes against children, and/or disorderly 
conduct (fighting, reckless displays of a dangerous instrument, _ . 
abusive language), and eavesdropping. ARIZ. REV. STAT.§ 13-3601(A) 

Actual or threatened: physical injuries, sexual assault, attacking, 
stnl<ing or battering; molesting; harassing; stalking; harassing or 
stalking phone calls, destroying prop •• disturb peace of victim or 
victim's family members, includes physical, sexual, verba~ written 
abuse, CAL. FAM. CODE§ 6320 

- _. ·-. 

"Prej:ionderanee of the 
Evidence• 
N.A. cODE § 30,.S-6{a) 

\)is~reticm ~ ih~ c6urt .. 
8asi'X:l on the Finding of . 
"Reasonable Cause" 
A.'<tz. REV. STAT.§ 13~ 
3502(E) 

Discretion of the Court 
Based on the Finding of 
~Reasonable Proof' or 
"Good cause~ 

. CAL. FAM. CODE§§ 63{)0 
&632Q, . 

. " .•. the plaintiff shall prove the allegation of abuse by a preponderance 
of the Evidence· 
ALA. CODE § 30-5-6{a) 

/The court shall issue an ·order of protection under subsection G of this 
; section if the court determines that there is reasonable cause to believe 
any of the following: 1. The defendant may commit an act of domestic 
violence. 2. The defendant has committed an act of domestic violence 
within the past year or within a tonger period of time if the court fir1ds 
that good cause exists to corsider a longer period." 
ARIZ. REV. STAT.§ 13-3602(E) 

"An order may be issued ... if an affidavit or, if necessary, an affidavit 
and any additional information provided to the court pursuant to 
Section 6306, shows, to the satisfaction of the court, reasonable proof 
of a past act or acts of abuse." 
CAL FAM. CODE § 6300 

may issue an issUe all ex parte Order •.• and, in the discretiOfl 
of other rtamed fami!v or 

Prepared by the University of Baltimore School of Law Family Law Clinic; updated rry the American Bar Association Commission on Domestic Violence http:/lwww.abanet.orgfdomviol 

We are always grateful to receive corrections and updates at abacdvta@abanet.org 

The law is constantly changing! Please independently confirm the data you find here. 



~ 
-c;~~ca-· 
Oti~\i'iul~ce Standards of Proof for Domestic Violence Civil Protection Orders (CPOs) By State 

Connecticut 
CONN. GEN. STAT.ANN. 
§§46b-15&46b(e) 

Continuous threat of present physical pain or physiCal injury. 
CONN. GEN. STAT. Al\iN. § 46b-15(a) · . 

Discretion of th~ C~urt ··. • 
CONN. GEN. STAT~ ANt\L l<!Pi:Jropria!e 
§46b-15(b} .. · •.. 

6/2009 

Prepared by the University of Baltimore School of Law Family Law Clinic; updated by the American Bar Association Commission on Domestic Violence http://www.abanet.orgfdomvio\ 

We are always gratefui to receive corrections and updates at abacdvta@abanet.org 

The law is constantly changing! Please independently confirm the data you find here. 



IB\ 
J<.loo!J:~~-.>u-<XJ.l~ 

~~;,:io-;;-;a 
llo~V"~ Standards of Proof for Domestic Violence Civil Protection Orders (CPOs) By State 6/2009 

District of 
Columbia 
D.C. CoOEANN. §§ 16-
1001-16-1005 

[A] n intrafamily offense that resu!t[s} in physical injury, including 
physical pain or illness, ..• [or] that causefs] or was intended to cause 
reasonable fear of imminent serious physical injury or death. 
D.C. CODE ANN.§ 16-103i(a) 

Discretion of the Court 
Based on the Finding of 
"Good Cause· 
D.C. CODE ANN.§ 16-

1005(c) 

. "Preponderance of the 
Evidence" 

. D.C. CODE ANN.§ 16-
1005{c-1} 
(WHEN AWARDING 

. TEMPORARY CUSTODY OF 
:MINORS AND.VlSITATJON· 

"If, after hearing, the judicial officer finds that there is good cause to 
believe the respondent has committed or threatened to commit a 
criminal offense against !he petitioner, the judicial officer may issue a 
protection or~er •.• " 
D.C. CODE ANN.§ 16-1005{c) 

• .. .if the judicial officer finds by a preponderance of evidence that a 
contestant for custody has committed an intrafamily offense, any 
determination that custody or visitation is to be granted to the abusive 
parent shall be supported by a written statement by the judicial officer 
specifying factors and findings which support that determination. 
D.C. CooEANN. § 16-1095(c-1) 

Prepared by the University of Baltimore School of Law Family Law Clinic; updated by the American Bar Association Commission on Domestic Violence htto:llwww.abanetorq/domviol 

We are always grateful to receive corrections and updates at abacdvta@abanet.ora 

The law is constantly changing! Please independently confirm the data you find here. 
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.......t~c.. ...... ~ .... w·...., 
·-c;~n-;;·-

Oumbtit'Yiok.~ Standards of Proof for Domestic Violence Civil Protection Orders (CPOs) By State 612009 

Georgia 
GA. CODE ANN.§ 19--13-3 

Idaho 
lDAKO CODE ANN. § 39-
6304 

Domestic violence which is referred to as family violence, is the 
occurrence of acts between pastl!')resent spouses; parents of the 
same child; (step}parents and (step)children: foster parents and foster 
children; or other persons living or formerly living in the same 
household. These acts include: criminal trespass, battery, simple 
battery, simple assault, assault, stalking, criminal damage to property, 
unlawful restraint, other felonies. 
GA. CODE ANN.§ 19-13-1 

Physical injury, sexual abuse, forced fmprisonme,-.t, threatening to 
commit any of these acts. 
IDAHO CODE ANN.§ 39-6303(1) 

"Preponderance ofthe 
Evidence· 
GA. CODE ANN.§ 19--13-
3{c) 

Discretion'ofthe Court 
Based on me Fmding of 
"Good cause· 
lDAHQ COQEANN. §·sgc 
6306{1) -

·.-·:.· 

"!A] hearing shall be held at which the petitioner must prove the 
allegations of the petition by a preponderance of the evidence as in 

··other civil cases." 
GA. CODE ANN.§ 19-13-3(c) 

"Upon a showing that !here is an immediate and present danger of 
domestic violence to the petitioner the court may, if requested, order for 
a period not to exceed one (1} year that..: 
IDAHO CODE ANN. § 39--6306(1) 

: • ••• ·an order obtained pursuant to this chapter may, upon motion and 
·upon good cause shown, continue for an appropriate time period as 

· directed by the court or be rriade permanent if the requirements of this 
chapter are met...: · 
IDAHO CODE ANN.§ 39--6306{5) 

Prepared by the University of Baltimore School of Law Family law Clinic; updated by the American Bar Association Commission on Domestic Violence http://www.abanetorg!domviol 
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.~q!' .............. ~~ 

·-~~sioo 00 
Dom~rV~ Standards of Proof for Domestic Violence Civil Protection Orders (CPOs) By State 612009 

Indiana 
IND. CODE ANN.§§ 34~26-
5-2 & 34-26-5-9 

Kansas 
KAN. STAT. ANN. § 60-3104 

Attempting to cause, threatening to cause, or causing physical harm 
to another family or household member. placing another in fear of 
serious physical harm, causing a family or househokl member to 
involuntarily engage in sexual activity by force, threat of force or. 
duress, intent to perform or any actual sexual offense, intent to or· 
actual stalking, and injuring or kilflng animal with the intent to terrorize 
household or family member. 
IND. COOE ANN. § 34-6-2~34.5 

Intentionally attempting to cause bodily injury, or Intentionally or·:,:, 
recklessly causing bodily injury, intentionally placing, by "physicai-\::_.:,::-
threat, another in fear of imminent bodily injury, engaglng·~im a ffliOOr.:: 

"Preponderance.ofthe 
Evidence" 

· IND. CODE ANN. § 34-26-
5-9{f) 

under 16 years of age and who is not a spouse in sexual intercourse···.· 
w. any lewd fondling or touching meant to arouse .sexual desires:in\\ j31 06(b)& 60~3.1 07(c) 
either or both the minor and abuser. KAN. STAT; ANI'L § 60-S102{af :·:,'<·: .. :: ... ··. 

"A finding that domestic or family violence has occurred sufficient to 
jusiliy the issuance of an order under this section means that a 
respondent represents a credible threat to the safety of a petitioner or a 
member of a petitioner's household. Upon a showing of domestic or 
family violence by a preponderance of the evidence, the court shall 
grant relief necessary to bring about a cessation of the violence or the 
threat of violence. " 
IND. CODE ANN.§ 34-26-5-9(f) 

"Prior to the hearing on the petition and upon a finding of good cause 
· shown, the court on motion of a party may enter such temporary 
re~ef ... as it deems necessary to protect the plaintiff or minOT childFen 
from abuse. Temporary orders may be granted ex parte. Immediate 

. and present danger of abuse to the plaintiff or minor children shall 
eoilstitute good cause for purposes of this section. No temporary order 
shaU. have the effect of modifying an existing order granting legal 

· custody; residency, visita!ion.or parenting time unless there is sworn 
Hestimony at a hearing to Sllpport a showing of good cause." 

KAN. STAT~ ANN. §§60-3106(b) · 
. . .. 

"Within 20 days of the iifing:of ~petition under !his act a hearing shall 
· · ':'be held at which !he plaintiff must prove the allegation of abuse by a 

oreoondemnce of the evidence and the defendant shall have an 
defendant's behalf." 
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Louisiana 
LA. REV. STAT.·ANN. § 
46:2134 

Maryland 
MD. CODE ANN-, FAM. LAW 

Includes but is not limited to physical or sexual abuse, any offense 
against the person as defined in the Criminal Code of Louisiana 
(except negligent injury and defamation), including abuse and neglect 
of adults. 
LA. REV. STAT. ANN.§ 46:2132{3) 

Discretion of the Court 
.Based on the Fmdlng of 
"Good Cause" 
LA. REV. STAT. ANN.§ 
46:2135(A) 

"Upon good cause shown in an ex parte proceeding, the court may 
enter a temilorary restraining order, without'oond, as it deems 
necessary to protect from abuse the petitioner, any minor children, or 
any person a!leged to be arr incompetenl Any person who shows 
immediate and present danger of abuse shall constitute good cause for 
purposes of this Subsection." 
LA. REV. STAT. ANN.§ 46:2135(A) 

"The court may grant any protective order or approve any consent 
agreement to bring about a cessation of abuse of a party, any minor 
children, or any person alleged to be incompetent, which relief may 
include but is not Hmited to; (1) Granting the relief enumerated in R.S. 
46:2135." 
La. Rev. Stat. Ann. § 46:2136(A} 
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Michigan 
MiCH. COMP. lAWS SERV. 
§600.2950 

Entering into premises, assault, at!acl\ing, beating, molesting, 
wounding, threatening to kill or physically injure a named individual; 
unlawful removal of children from the .custodia~ adult; purchasing or
possessing a firearm; interference with freedom; putting someone in 
fear of physical harm; any other specific actfconduct imposing .upon or 
interfering with personal Uberty or causes a reasonable fear of -
violence. 
MICH. COMP. LAWS SERV. § £002950{1) 

"Clear and Convincing" 
MD. CODE ANN., fAM. 
LAW 
§ 4-506(C)(1 }{ii} 
{FOR FINAL ORDER} 

Discretion of the Court 
Based on the Finding of 
'Reasonable Cause" 
MICH. COMP. LAWS SERV. 
§ 600.2950(4) 

-"[l]f the judge finds by dear and convincing evidence that the alleged 
· abuse has occurred, or If the respondent consents to the entry of a 
:protective-order, the judge may grant a final protective order to protect 
-any person eligible for. relief from abuse." 
• MD. CODE ANN., FAM. LAW§ 4-506{c)(1 )(ii) 

'"The court shall issue a personal protection order under this section if 
the court determines that there is reasonable cause to believe that the 
individual to be restrained or enjoined may commit 1 or more of the 
acts listed in subsection (1)." 
MICH. COMP. LAWS SERV. § 600.2950(4) 
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Mississippi 
MISS. CODE ANN. § 93-21-
7 

Montana 
Mmrr. COOEANN. §40-15-
201 

Occurrence of one or more of the following acts bel\veen family or 
household members who reside together or who formerly resided 
together or between current dating partners: attempting lo cause or 
intentionally, knowingly or recklessly causing bodily injury or serious 
bodily injury with or without a deadly weapon, placing by physical 
menace or threat, another person in fear ofimminent serious bodily 
injury. criminal sexual conduct against a minor, stalking, sexual 
offenses, or cyber stalking. 
MISS. CODE ANN.§ 93-21-3(a} 

Assault, aggravated assault, intimidation, partner Oi- family member 
assault, criminal endangerment, negligent endangerment, assault on 
a minor, assault with a weapon, unlawful restraint, kidnapping, 
aggravated kidnapping, or arson. 
MONT. CODE ANN.§ 40-15-102(1) 

"Preponderance of the 
Evidence", 
M1SS. COG<: ANN. § 93-
21-11{1) 

"Within ten ( 1 0} days of filing a petition under the provisions of this 
chapter, the court shall hold a hearing, at which time the petitioner 
must prove the allegation of abuse by a preponderance of the 
evidence" 
MISS. CODE ANN.§ 93-21-11(1) 

l)iscre!ioo ~f tfu Court·· · · ~Upon a review of the petition and a finding that the petitio;1er is in 
Based on the finding of :·. • danger of harm if \he court does not act immediately, the court shall 
"Good Cause"··· : issue a temporary order of protection that grants the petitioner 
MONT. CODE ANN: §40~ appropriate relief." 
15-202{1) ... , MOI-.'T. CODE ANN.§ 40-15-201(2} 

"At the hearing, the court shall determine whether good cause exisis 
for the temporary order of protection to be continued, amended, or 
made permanent.· 
MONT. CODEANN. §40-15-202(1} 

"The court rnay, on the basis of the respondent's history of violence. 
the severity of the offense at issue, and the evidence presented at the 
hearing, determine that to avoid further injury or harm, the petitioner 
needs permanent protection. The court may order that !he order of 
protection remain in effect permaneritly." 
MONT. CoDE ANN.§ 40-15-204(1) 
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Nevada 
NEV.REV.STAT.ANN.§ 
33.018 

New Jersey 
N.J. STAT. ANN. §2C:25-29 

Battery, assault, compelling another person by force or threat of force 
to p<>...rform an aet from which he/she has a right to refrain or to refrain 
from an act which he/she has a right to perform; sexual assault; · 
harassment which shall indude but not limited to: stalking, arson, .. 
trespassing, larceny, destruction of private property. carrying a 
concealed weapon, injuring or killing an animal; fafse imprisonment, .. 
unlawful or forcible entry into anotller's residence if there is . 
reasonable foreseeabte harm. · 
NEV. REV. STAT. ANN.§ 33.018(1) 

Perpetration of one or more of the follov<ing by an adult or 
emancipated minor on the victim: homicide, assault, terroristic threats, 
kidnapping, crimina! restraint, false imprisonment, sexual assault, 
criminal sexual contact, lewdness. criminal mischief, burglary, criminal 
trespass, harassment, stalking. 
N.J. STAT. ANN. §2C:25-19(a} 

"'Preponderance of the 
Evidence· 
N.J. STAT. ANN. §2C:25-
29(a) 

"lf it appears to the satisfaction of the court from specific facts shown 
by a ve-rified application that an act of domestic violence has occurred 
or there exists a threat of domestic violence, the co-urt may grant a 
temporary or extended order." 
NEV. REV. STAT. ANN.§ 33.020(1) 

"At the hearing the standard for proving the allegations in !he complaint 
shall be by a preponderance of the Evidence" 
N.J. STAT. A.'IN. §2C:25-29(a) 
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New York 
N.Y. FAM. CT. ACT § 842 

North Dakota 
N.D. CENT. CODE§ 14-
07.1-02 

Assault, attempted assault by a respondent on his/her current or 
former spouse. parent, child or other member of the same family or 
household or engaged in disorderly conduct, harassment, stalking, 
menacing or reckless endangerment toward any such person. 
N.Y.FAM.CT.ACT §812(1) 

Actual or the infliction of fear of physical harm, bodily injury, sexual 
activity compelled by physical force, assault, not committed in self 
defense, on the complaining family or household members. 
N.D. CENT. CODE§ 14-07.1-01(2} 

Unspecified, 
but see caselaw at right 
suggesting 
"Preponderance of the 
Evidence" 

Discretion -of the Court 
N.D. CENT. C0DE § 14-
07.1-02{4) 

but see caselaw at right, 
suggesting 
"Preponderance of the 
Evidence• 

"In order to warrant issuance of protective order under CLS Family Ct 
·Act Art 8, allegations must be supported by fair preponderance of 
·Evidence" 
Machukas v. Wagner, 246 A.D.2d 840,667 N.Y.S.2d 817 (1989). 

"Family Courrs findings ofharassme"lt and attempted assault were 
supported by preponderance of evidence .. : 
Quintana v Quintana, 237 App Div 2d 130,654 N.Y.S.2d 27 {1" Dept, 
1997). 

"Upon a showing of actual or imminent domestic viofence. the court 
may enter a protectiOn order ... : 
N.D. CENT. CoDE§ 14--07.1-02(4) 

"{p]arty seeking domestic violence protectiOn order must prove actua! 
or imminent domestic violence by a preponderance of the evidence. 
"Ficklin v. Ficklin, 2005 ND 40. 710 N.W.2d 387 (2005). 
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Oklahoma 
OKLA. STAT. ANN. TIT. 22, § 
60.2 

Any act of physical harm. or the threat of imminent physical haim ::.: :·: '' I.'.Disi::fetion'of 
committed by an adult. emancipated minor ormlnor child (13 yeaiSo( • 'i3a5eo:oii l 
age or older) against another adult, emancipated minor or minor·child:: .: .'.,'.Siiffide[)t 
who are family or household members or who are or where in a dating: :·; O'.<!A.STA·, 
relationship. OKLA. STAT. ANN. TIT. 22, §60.1(1) . . 

: "[l1he· court shall schedute.a fliH hearing on the petition. if the court 
. finds sufficient grounds within the scope of the Protection from the 
. Domestic Abuse Acl. stated in the petition to hold such a hearing: 
• OKLA. STAT.ANN. m.22,§60.4(B)(1} 
. . . - . 

'•J\tthe ·!Waring, the court may .impose any tenns and conditions in the 
. protective order that the court reasonably believes are necessary to 
bring about the cessation of domestic abuse against the victim or 
stalking· or harassmentofthe victim or the victim's immediate family .•.. -

. OKLA. STAT. ANN. TIT. 22, § 60.4{C}(1) 
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Pennsylvania 
23 PA. STAT. ANN.§ 6106 

South Carolina 
S.C. CODE ANN. § 20-4-40 

Attempting to cause or intentionaliy, knov<ingly or recklessly causing 
{ witf] or without a weapon}: serious bodily injury, rape, involuntary 
deviate sexual intercourse, sexual assault, statutory sexual assault. 
aggravated indecent assault. indecent assault or incest placing 
another in reaso11abie fear of imminent serious bodily injury; false 
imprisonment; physically or sexually abusing minor children; 
knowingly engaging in a course of conduct or repeatedly committing 
acts toward another person, including fo!lo\'Jing the person, without 
proper authority under circumstances which place the person in 
reasonable f<>~~ r:f toodily ini;Jr;. 
23 PA. ST:'.L i'\: . . ,. ~ ~.:. ·,02 

Physical harm, bodily injury, assault, threat of physical harm, any 
sexual offences commiTted against or by a family or househotd 
member. 
S.C. CODE ANN. § 20-4-20{a) 

"Preponderance of the 
Evidence" 
23 PA. STAT. ANN.§ 
E;107{a) 

"Preponderance of the 
Evidence·; 
S.C. COoiAAN. § 20+ 
50{a) ' 

"[AJ hearing shali be held before the court, at which !he plaintiff must 
prove the ailegation of abuse by a preponderance of the Evidence'" 
23 PA. STAT. ANN.§ 6107 (a} 

"[T]he court may, for good cause shown, ... issue an order of protection 
if the petitioner proves the allegation of abuse by a pr~ponder-ance of 
th9 Evidence A prima facie showing of immediate and present danger 
of bodily injury, whldl may be verified by supporting affidavits. 
constitutes good cause for purposes of this section.tt 

. S.C. CODE ANN.§ 20-4-SO{a) . 
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Tennessee 
TENN. CODE ANN. § 36-3-
605 

, ... ,.: -_::: . ..... · 

Utah 
UTAH CODE ANN. § 788-7-
103 

Inflicting or attempting to inflict physical injury on an adult or minor, . -:Discretion of the Court 
intentionally, placing an adult or minor in fear of physical harm, _· Based on the Finding of 
physical restraint, Gr malicious damage to the personal property of the· _"Good Cause• 
abused party, and inflicting or attempting to inflict harm on pets. · •· TENN. CODE ANN.§ 36-3-
TENN. COPE ANN.§ 36-3-601 (1) 605{a} 

Intentionally or knowingly causing or attempting to cause a cohabitant 
physical harm or intentionally or knowingly placing a cohabitant in 
reasonable fear of imminent physical harm. 
UTAH CODE ANN.§ 788-7-102(1} 

{FOR EX PARTE ORDER) 

·,"Preponderance of the 
·-Evidence" 

TENN. CODE ANN. § 36-3-
605{1)) 
(FOR FINAL ORDER) 

Unspeciiied 

but see caselaw at right, 
suggesting 
"Preponderance of the 
Evidence• 

· "fl1he courts may immediately, for good cause shown, issue an ex 
parte order of protection. An immediate and present danger of abuse to 
the petitioner shall constitute good cause .... " 

·TENN. CODE ANN. § 36-3-605{a} 

"[A] hearing shall be held, at which time the ccurt shall either dissolve 
any ex parte order that has been issued, or shalt, if the petitioner has 

. proved !he allegation of domestic abuse, stalking or sexual assault by a 
preponderance of the evidence, extend the order of protection for a 
definite period oftime •... " 
TENN. CODE ANN. § 36-3-605{b} 

"The tr'.al court, after conducting severat hearings concerning Bailey's 
petition, concluded by a preponderance of the evidence that Bayles 
had "been stalking [Bailey] by intentiona!ly or knowingly engaging in a 
course of conduct directed at [Bailey] that would cause a reasonable 
person to suffer emotional distress herself.'m 
Bailey v. Bayfes, 18 P .3d 1129, 1130 {Utah Ct. App. 2001] 
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Virginia 
VA. CODE ANN.§ 16.1-
279.1 

• ,·;. ~::, i. "'l' ·~j l ]"1_;(1 

(;I.. -~:_.-.c... I -:_..:_. '1 

Domestic Violence is referred to as Family abuse. It means any act 
involving violence, force or threat including but not limited to, any 
forceful detention, which resutts in bodily injury or places one in 
reasonable apprehension of bcdily injury. 
VA. CODE ANN.§ 16.1-228 

. . 
.. ; ."i ic;.·"·;' ·""1'- liJ:.;.';i'-..·:... ~·- · .• ::~~"·--·~l:lg <.: ......... ~;~_::::,_ 

·i~., ;~: ;:. t;;,~-- 1::: ._·'~· u~ r~?:ckl~ssly causing ~"ir~ysk3! harm r-:; ::r-.D:~;,~r 

'~ ~·lJ;,..,';' ''. -;:. :: ;_:. 

reasonaoie apprenens~on pi physjc;ai harm; cr(;aiiny fc.;w vt fJf1Y~Ical 
harm by harassment. psychological abuse or threatening ac!s; 
committing either sexual assault or sexual abuse; holding, confining, 
detaining or abducting another person against that person's will. 
W.VA. CODE §48-27-202 

Unspecified, 
but see caselaw at right 
suggesting Dlscrelion of 
the Court 

: .... .....,,,_:,_;;arJC-d ui· ~; 

::~,.~i~~e-nce" 

'.'.VA. CO'. 
~1(a) 

·-t 

"In cases of family abuse, the court may issue a protective order to 
protect the health and safety of the petitioner and family or household 
member of the peti'Joner. 
VA. CODE ANN.§ 16.1-279.1(A) 

Order may be issued if the court finds the petitioner in "reasonable fear 
of immediate, serious bodily harm: 
Martin v. Martin, No. 2740-01-2,2002 Va. App. LEX!S 350 (Ct. of 
Appeals, June 18, 2002) 

··'~.·;..; ...... ;.,. .... : :·::::.· _- :r-.0 :::~ : :· .... ·::.... -~t..:r .. r-~ ....... ~~....o: .... ~ o:Jc' 1." .: :1 ;,:; 
. after hearing the evidence, that the petitioner has proved the 

;:-:· _.. .··J ,., .. ·~:1::t: tJ~.r ,: ;: ·~r:o:;je:rance ofrhe :::=:·~~i~-::r,:...c:'" 

VJ. Vr... Cuoc 8 ~o-2.7-5Cl(a.) 
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Wyoming 
WYO. STAT. ANN.§ 35-21-
103 

Physical abuse, threat or attempt thereof or acts which unreasonably I Unspecified 
restrain the personal liberty of any household member, placing a 
household member in reasonable fear of imminent physical harm or 
causing a household member to engage involuntarily in sexual activity 
by force. t'lreat of force or duress. 
WYO. STAT. ANN. § 35-21-102{a)(iii} 

"Upon the filing of a petition for order of protection, the court shalt {i) 
Immediately grant an ex parte temporary order of protection if it 
appears from the specific facts shown by the affidavit or by the petition 
that there exists a danger of further domestic abuse • 
WYO. STAT. ANN.§ 35-21-104{a)(i} 

"Upon finding that an act of domestic abuse has occurred, the court 
shall enter an order of protection ordering the respondent household 
member to refrain frorn abusing the petitioner or any other household 
member." 
WYo. STAT. ANN.§ 35-21-105(a) 
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