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A, INTRODUCTION

In July 2006, Mr. Rhem timely filed a PRP claiming, in part, that he
was denied his state and federal constitutional rights to an open and public
trial and that reversal was required. In the interim, this Court stayed this
case several times; remanded the case for an evidentiary hearing seven
years after the PRP was filed and over a decade after trial; and then stayed
the case again.. This Court’s most recent stay awaited the Washington
Supreme Court’s decision in two cases: In re PRP of Coggin, __ Wn.2d __,
. P.Sd__, 2014 WL 7003796 (2014); and In re PRP of Speight, _ Wn.2d
—»__P3d__,2014 WL 7003794 (2014), which promised to decide the
post-conviction standard of review for a structural errors, namely closed
court violations. Those cases have now been decided.

Neither case produced a majority decision. Instead, four justices
wrote in favor of one position and four in favor of another. The concurring
opiﬁion by the Chief Justice did not reach the prejudice question. The only
~ point of agreement producing a majority was that the petitions should be
denied. Neither case has aﬁ'y precedential value here.

In addition, both Coggin and Speight were limited to state.
constitutional violations, Rhem also claims a federal constitutional
violation. There are numerous cases from federal courts which hold that a
structural error mandates automatic reversal in a post-conviction setting,

This Court should reverse.



B. FACTS
The evidentiary hearing court’s Findings of Fact establish that the
courtroom was “effectively closed to the public at some time [during] the
morning of January 13", through most, perhaps all of the afternoon of
January 14", during the voir dire process.” “Members of petitioners’ [sic]
- family and other members of the public were effectively excluded during
voir dire.” Rhem did not request the closure. Members of Rhem’s family
had to wait in the hallway. The closure lasted for most, if not all of the voir
dire process. The trial judge did not conduct any portion of the required
Bone-Club hearing, The above facts are drawn from the summary findings
that appear on pp. 12-13. Additional Findings support these essential facts.
In addition, although the evidentiary hearing judge did not make any
relevant findings, the uncontradicted evidence at the hearing was that Mr.
Rhem and his family felt that the family had been unfairly excluded during
voir dire. See e.g., RP 126 (to pick only one example).
C. ARGUMENT

1. The Courtroom Was Closed Without a Pre-Closure Hearing,
-~ Rhem Did Not Invite the Error.

Mr. Rhem was denied his state and federal constifutional rights to an
open and public trial when the courtroom was closed to his family and to

the public during most, and perhaps all, of voir dire. n re Orange, 152



Wn,2d 795, 100 P.3d 291 (2004). This Court correctly noted in PRP of
D’Allesandro, 178 Wash.App. 457314 P.3d 744 (2013), that a:

...courtroom closure during voit dire was the type of closure that our
Supreme Court has held establishes per se prejudice requiring.
automatic reversal on direct appeal. In Wise a five-justice majority of
our Supreme Court held that (1) public trial violations during voir
dire are per se prejudicial because this is the type of structural error
wherein “it 18 impossible to show whether the structural error of
deprivation of the public trial right is prejudicial”; and (2) the
remedy for a voir dire violation must be a new trial because it is
unreasonable to think that a “ ‘redo’ ” of voir dire would provide an
adequate remedy. Wise, 176 Wash.2d at 19, 288 P.3d

1113 (emphasis added); see also Easterling, 157 Wash.2d at 181,
137 P.3d 825. '

(1984

2. Plurality Decisions Have Limited Precedential Value

The Washington Supreme Court’s recent decisions in Coggin and
Speight do not require a different result. In fact, neither case has any
applicable precedential value. A plurality opinion has limited
precedential value and is not binding on the courts. See In re Isadore, 151
Wash.2d 294, 302, 88 P.3d 390 (2004); State v. Gonzalez, 77 Wash.App.
479, 486, 891 P.2d 743 (1995). In Marks v. United States, 430 U.S. 188
(1977), the Supreme Court of the United States explained how the holding
of a case should be viewed where there is no majority supporting the
rationale of any opinion: “When a fragmented Court decides a case and no
single rationale exﬁlaining the result enjoys the assent of ﬁve-justices, the

holding of the Court may be viewed as that position taken by those



Members who concurred in the judgments on the narrowest
grounds.” Marks, 430 U.S. at 193,

Both Coggin and Speight produced plurality decisions. The only
holding that produced a majority was the conclusion that relief was not
warranted.

In both cases, four justices signed Justice Johnson’s opinion, Four
justices also signed the opinion authored by Justice Stephens. Chief Justice
wrote an opinion that concurred with the result only reached by Justice
Johnson’s decision. (Coggin: “However, I would instead hold that Coggin
mvited the courtroom closure during voir dire and accordingly is precluded
from raising the issue on collateral review. Thus, we need not reach the
question of actual and substantial prejudice;” Speight: “1 agree With the lead
opinion's decision to deny Ronald Speight’s personal restraint petition, but
for different reasons, First, I believe that this court must decide whether
motions in limine implicate the public trial right, and T would decide this
question in the negative, Second, I would hold that Mr. Speight invited the
judge to conduct portions of voir dire in chambers. Thus, in contrast to the
lead opinion and in line with my concurrence in Coggin, 1 believe we need
not determine the prejudice showing required of personal restraint
petitioners.”) (Madsen, CJ concurring in result only).

Con'sequently, neither case has any precedential application to this

casc,



2. The Federal Constitution Requires Automatic Reversal

In addition, both Coggin and Speight raised only a state
constitutional clairm. (Coggz'n: “In this case we must decide what standard
on review is applicabie in a personal restraint petition asserting a violation
of the right to a public trial under article I, section 22 of the Washington
State Constitution.” Speight: Petitioner Ronaldr Speight filed a timely
personal restraint petition, claiming for the first time on collateral review
that his right to a public trial under article 1, section 22.of the Washington
State Constitution, was violated when the trial court decided motions in
limine and individually questioned potential jurors in chambers.”).
Although Rhem’s closed courtroom claim is based on the state constitution,
he alternatively premised his claim on the federal constitution, See PRP, p.
5.

While this Court is certainly free to decide the harm standard undér
the federal constitution, the federal constitutional harm standard for
structural errors reviewed in post-conviction is well defined.

The United States Supreme Court has held that some constitutional
errors “necessarily render a trial fundamentally unfair” and “require
reversal without regard to the evidence in the particular case.” Rose v.
Clark, 478 U.S. 570, 577 (1986), citing Gideon v. Wainwright, 372 U.S,
335 (1963) (complete denial of right to counsel); Tumey v. Ohio, 273 U.S,

510 (1927) (adjudication by biased judge). This limitation recognizes that



some errors necessarily render a trial fundamentally unfair. Without these
basic protections, a criminal trial cannot reliably serve [478 U.S. 570,
578] its function as a vehicle for determination of guilt or inhocence, see
Powell v. Alabama, 287 U.S. 45 (1932), and no criminal puﬁishment may
be regarded as fundamentally fair.

Errors that can never be deemed harmless are those which abort or
deny the basic trial process. In contrast to trial errors, structural errors é:re
defects that “affect[] the framework within which the trial proceeds” and
are not subject to harmless error review. Arizona v. Fulminante, 499 U.S.
279, 310 (1991). Such errors deny defendants “basic protections,” without
which “a cﬂnﬂnal trial cannot reliably serve its function as a vehicle for
determination of guilt or innocence, and no criminal punishment may be
regarded as fundamentally fair.” Rose, 478 U.S at 577-78 (internal citation
omifted). The Ninth Circuit has repeatedly granied relief in federal habeas
cases where the trial was infected with a structural error without conducting
actval prejudice analysis. See, e.g., Conde v. Henry, 198 F.3d 734, 741 (9th
Cir. 1999} (finding reversible structural error where trial court precluded
defense attorney from making closing argument on defense theory of the
case); United States v. Miguel, 338 F.3d 995, 1001 (9th Cir. 2003) (finding
reversible structural error where trial coﬁrt precluded defense counsel from
arguing defense theory of the case and instructed the jury that no evidence

supported it),



In short, the applicable harm standard required under the federal
constitution is settled. "The parties do not question the consistent view of
the lower federal courts that the defendant should not be required to prove
specific prejudice in order to dbtain relief for a violation of the public-trial
guarantee. See. e.g., Douglas v. Wainwright, 714 F.2d 1532, 1542 (11" Cir.
1983) (citing cases).

3. Sound Policy Reasons Require Automatic Reversal For Structural
Errors Raised in a PRP

To hold otherwise with respect to structural errors, would require
post-conviction petitioner’s to prove the impossible. Perhaps the most .
obvious “impossible to prove a_ctual prejudice” claim is the right to self-
representation. Since 1975, the Supreme Court has recognized a Sixth |
Amendment right to represent oneself. Denial of this right is an etror
deépite the fact that the vast majority of defendants would receive better
representation, and a better chance at a favorable outcome, if they had had
counsel. Nonetheless, the Supreme Cmufc has noted that this right's “denial
is not amenable to ‘harmless error’ analysis. The right is either respected or
denied; its deprivation cannot be harmless.” McKaskle v. Wiggins, 465 U.S.
168, 177 (1984). In these cases, the harm is to the defendant's dignitary |
interest in representing himself; if it were judged by the usual |

harmless error standard, the defendant would lose in every case. Instead,



courts presume prejudice to protect the right, despite the lack of what
would usually be considered “harm.”

Likewise, a post-conviction petitioner would never be able to show
“harmful” error in a PRP involving denial of a jury trial; the use of an
incorrect reasonable doubt instruction; the improper use of forced
psychotropic Iﬁedications; the denial of the right to be present ata critical
stage; the failure to excuse a racially biased juror; and many other structural
errors,

The same is true with respeét to the right to a public trial. Though
public trial errors are thought to have some potential effect on the outcome
of the trial, in that abuses are less likely when the trial is in the public
eye, the right also serves societal values of transparency and infegrity in the
judicial process. Indeed, in the classic public trial case Waller v. Georgia,
467 U.S. 69, (1984), the Supreme Court noted that “‘[t]he harmless error
rule is no way to gauge the . . . societal loss that flows' from closing
courthouse doors.” In these cases, then, we may be able to measure some
effect on the trial using a harmless error-type analysis, but we cannot
measure the full effect of the error. How would a post-conviction peﬁ.tioner
even begin to show the loss of integrity of the judicial process?

To compound the problem, Washington courts prevent a defendant
from inquiring of jurors about matters that inhere in the verdict.

Breckenridge v. Valley General Hosp., 150 Wash.2d 197, 75 P.3d 944



(2003) *(Thus, a juror's post-verdict statements regarding the way in which
the jury reached its verdict cannot be used to support a motion for a new
trial.”). See also, Wagner v. Shauers,  U.S. _ (Dec. 9, 2014) (same).
Requiring a defendant to prove prejudice while simultane(.)usly preventing
him from doing so would represent the nadir of unfairness.

Finally, bsf applying harmless error analysis in a post-conviction
setting the failure of a trial judge to do what is required prior to closing a
courtroom (hold a Bone-Club hearing) is rendered essentially unreviewable
at any stlzige where the closure is not memorialized by a party. In other
words, no record will exist in order to identify and raise the issue on direct
appeal and prejudice will be impossible to prove in a PRP. The result is
two directly contradictory rules telling judges if they refuse to do what is
required under the constitution, but instead remain silent reversal will be
unavailable.

4, When a Constitutional Violation is First Cognizable in a PRP,
a More Lenient Standard of Review Applies.

Neither Coggin nor Speight disturbed the rule that a more lenient
standard of review applies when a claim of error is first cégnizable ina
PRP. Here, the fact that an evidentiary hearing was required in order to
determine t'he whether there was a closure of the courttoom, the reasons for
the closure; and the duration demonstrates that Rhem could not have raised

the issue (at least not successfully) on direct appeal. A timely filed PRP .



was Rhem’s first opportunity to vindicate this constitutional violation.

Where the petitioner has not had a prior opportunity for judicial review,

Washington courts do not apply the heightened threshold requirements

applicable to personal restraint petitions. Instead, the petitioner need

show only that he is restrain:ecl under RAP 16.4(b) and that the restraint is

unlawiul under RAP 16.4(c). In re Pers. Restraint of Dalluge, 162 Wash.2d

814, 817, 177 P.3d 675 (2008) (“But when, as here, direct review is not

avaiiable, we apply a more lenient standard. Dalluge can prevail if. he can

show he is under ‘unlawful’ (as meant by RAP 16.4(¢c)) ‘restraint’ (as

meant in RAP 16.4(b)).”). See also In re Personal Restraint of

Isadore, 151 Wash.2d 294, 299, 88 P.3d 390 (2004); In re

Pers. Restraint of Cook, 114 Wash.2d 802, 810, 792 P.2d 506 (1990).
Correctly applied, harmless error and structural error analyses

produce identical results: unfair convictions are reversed while fair

convictions are affirmed. This Court should reverse.
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D. CONCLUSION
Based on the above, this Court should reverse a:r_ld remand for a new
trial.
DATED this 5" day of January, 2015.
Respectfully Submitted:
/s/Jetfrey Fxwin Ellis

Jeffrey Erwin Ellis #17139
Attorney for Mr. Rhem

Law Office of Alsept & Ellis
621 SW Morrison St., Ste 1025
Portland, OR 97205
206/218-7076 (ph)
JeffrevErwinEllis(@gmail.com

CERTIFICATE OF SERVICE

- 1, Jeffrey Ellis, certify that I served a copy of this supplemental reply brief
on opposing counsel by sending a copy via email to the Pierce County
Prosecutor’s Appellate Division to the following email address:
PCpatcect@co.pierce.wa.us

January 5. 2015//Portland, OR /s/Teffrey Fllis
Date and Place Jeffrey Ellis
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SUPERIOR COVRREHEWO FOR PIERCE COUNTY
'STATE OF WASHINGTON,

Plaintiff / Respondent, {  CAUSE NQ. 13-2-14151-1
CAUSE NO, 99-1-04722-4

- COA No. 35195-1
V8. _ _
- MICHAEL LOUIS RHEM, FINDINGS OF FACT AND CONCLUSIONS
OF LAW AFTER REFERENCE HEARING
Defendant / Petitioner.

- This case is before the court as a reference hearing.  On October 16, 2003, the Court of

Appeals, Division I issued an order remanding this matter to the Pierce County Superior Court

1l: w1th d1rect1on that the Court consider six questions. The hearing was , for the purpose of

: ‘.:'determmmg (1) Whether and to what extent the trial court closed the courtroom to the public

' ",.:_-'dunng jury’ vmr dire (2) Whether the Petitioners family members were excluded (3) Whether

'Pct;tmiler‘rc'quested or objected to the closure, (4) Whether the trial court examined the Bone-

I ':G-lﬁb-:_fadtors before ordering the closure, (5) The duratien of the closure, and (6) If there was a

2| [} ¢ elosure, whether this resulted in actual and substantial prejudice to the outcome of Rhem’s trial,

- in¢luding findings about the nature and extent of the prejudice.

. " T, o ) ' B
" The state of Washington' was represented by Pierce County Prosecuting Attorrieys John

| ‘-_»'Nééb_'ﬁﬂ“d; KaWyne*’Lund; Mr, Rhem was represenfecl' by Attorneys Mark Quigley and Renee

I Alsept.

| EINDINGS OF FACT AND CONCLUSIONS OF LAW

AFTER REFERENCE HEARING - 1
*RliémReference — FFCL After Reference Hearing.doc
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] - - | 99-1-04722-4

‘An evidentiary hearing was held on March 25, 26 and 27" and April 7 and 17%, 2014,
* with argument about findings on April 22, 2014, At the hearing nine witnesses testified.
'_ Wifne'sses-lin'cluded Michael Rhem, Michaet Stewart (Mr. Rhem’s trial attorney), Lauretha Ruffin

B (fﬁéﬁdbf Mr.. Rhiem and mother of his son), Lorenzo Parks and Charles Arceneaux (friends of Mr.

. R-hém)', Pierce Count}; Superior Court Judge Thomas.Felnagle (trial judge), Gregory Greer (Pierce

County Deputy Prosecutor at Mr, Rhem’s trial), Geri Markham {Judicial Assistant to Judge

Felhagle at trial), Sheri Schelbert (Court Reporter for Judge Felnagle 5t tfial). Prior to the hearing, |

~ an order was entered allowing the attorneys access to juror information for the purpose of

* contacting trial jurors. No jurers testified at the hearing,

The court had the opportunity to observe each witness, to hear arguments of counsel, and to

1j. . review.all exhibits including transcripts of the voir dire proceedings of Mr. Rhem’s trial before

. 'Jﬁ&ge Felnagle. The court, deeming itself fully advised, now enters thé following Findings of Fact|

: -'andﬂ'Cohclusions of Law regarding the questions of the appeliate court.

s 0 - FINDINGS OFFACT
L

- The trial was assigned to Judge Felnagle on January 9, 2003. That afterncon and during

1 issués, and motions in liniine.

s : L

Trial was called the morning of January 13, 2003. A motion to exclude minors was

2l argued and denied. (Mr. Rhem’s three year old son was present with Ms. Ruffin and others in

" the courtroom).

1| FINDINGS OF FACT AND CONCLUSIONS OF LAW

AFTER REFERENCE HEARING - 2

| Rhem Reference ~ FFCL After Reference Hearing.doc
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1IL ,
Following the motion to exclude ranlinors, the court stated (at 10:23 a.m.) * When \&e'
' -be.g}in'jxiry selecti-oﬂ, it is just too gmwded in here, ...so family members are going to have to
*waii outside until we can at least get some o.f the jurors out of here.... When we get the whole
fifty up lhere we need to haye"the doors clear and the courtroom &vailable only for juror_s. But,
dfter.that, anybody is \.:velcome”.
The trial judge made other observations that he waé committed to an open court.
Iv.

Judge Felnagle’é cc;urtroom 1s one of the ;;ma‘ller Pierce County Superior Court
Idtﬁhrtrooms with a-'posted maximum occupancy of 63 persons. With fifty jurors, the judge and
two staff members, three attorneys, two defendants (Mr. Rhem and Kimothy ‘Wynne) and at least

t\;«!o x':corregt'iopal officers, the courtroom was near its maximum oceupancy limit without
rhemb;:;s of the public ,prlesent.
During voir dire, the courtroom was very crowded (the judge, at one point, asked
_if‘t]'l'e jurors felt like “sardines™). '
\Z
The jury box was not used during general voir dire to seat either jurors or members of the
: pﬂblic'.h Judge Felnagle testified that he had, on occasion, allowed members: of the public ic sit in

. the jury box during voir dire. He also testified that sitting members of public in the jury box

could create a potential security issue.

| FINDINGS OF FACT AND CONCLUSIONS OF LAW
||| AFTER REFERENCE HEARING — 3

‘| Khem Reférence — FFCL Afler Reference Hearing, doc




13-2-14151-1
99-1-04722-4

e V1.
._ '_ 3 | . .Né'at'@qmey or defendant suggested using the jury box during voir dire and Judge-
g :',Ei:i%‘jélnag'-lﬁ-did: not raise the issue.
| 5 - VIL
g 6“‘ . A number of other courtrooms in-the bui'lding had larger capacities than Judge Felnagle’s
7 1 _:éfc_ﬁt'rt'rooxﬁ-,'inc"lﬁdiﬁg some with the capacity of ovet one hund,l:ed persons, All Pierce County
Z .c:-;)"m"ltroomS'are 'assigned ei"fhér to an individual judge or to a particular pre—a}ssigneql,doc_:ket.
i 0: | VIIL
. :‘1121-.: . No at_tdfney ot defendarit suggested the use of a larger courtro;:)m and Judge Felnagle did
’ 12* not ralsethe issue. Mz Rhen'i and his attorney wa11téd his family and friends.to have the '
13 : dﬁpérfuﬁity t‘;} ‘obﬂserve jury selection.
S| L ‘
- 15 IX,
15 : -._." .N‘_’ testimony was presented regarding availability of other courtrooms on January 13 or
-l :l'.'lf? ! 1-1;1.;?2{-)0.3'. ftiis not known if olther courtrooms were available for use.
_1"9 Y &
. ,20: |- ‘ " Ms:! Rufﬁn and Mr, Rhem’s son were present in the courtroom on January.- 13, 2003 .At '
210, | " §ome’ pomt aﬂer Judge Pelnagle s 10:23 a.m. remarks, they exited the courtroom. At the noon
‘2“-_27 ) * recess, Mr Rufﬁn and Mr. Rlien’s son entered the courtroom o greet Mr. Rhetn, This drew the
23 attentlon of jurors 49 and 50 as they exited the courtroom.
24
25 |

" . || FINDINGS OF FACT AND CONCLUSIONS OF LAW
" |[;AFTER'REFERENCE HEARING + 4
|[*RYe#i Refetonce ~ FFCL After Reference Hearing.doc




N o

o, S

10

Sl
13 ||
14|

15.

16|
17
18
‘1.9 : .ocetirred in'thg jury room.
20

21

0
231
,,24 g
25!

1|

13-2-14151-1
098-1-04722.4

XL

. In'the afteinoon of January 13, 2003, jurors 49 and 50 were questioned individually about

“theit observations of this interaction between Mr. Rhern and his son, There is & dispute about

* “whither this-questioning occurred in the courtroom or in Judge Felnagle’s jury room.

XIL

Ms Markham, Judlcml assistant, made a journal entry that the two jurors were questmncd

-m the Jury room, but Had no- mdependent recollection of the incident, Ms. Schelbert court

' '-'reporter, made ho ¢ ,parenthencal” that there: was any move by any party to the jury room. She

iﬁdicatéd that had a move been made a “parenthetical” would have so rmdmated. Judge Fclnagle
did hot Sp§ciﬁcally recall the procedure used but indicated he had at times done individual

- qucstmmngln his jury room. Mr Rhem testified that individual questioning of jurors did occur
1nthe_1 ury _rborﬁ; and described generally the layout of the jury rc.mm.. Judge Fc;lnaglc made a -
réimiatk — comie ori back” — consistent with inviting people in the courtroom to enter the jury

.robm, but other interpretations of this remark are possible. Almost no other remark in the

‘transcripts of the trial indicates that questioning occurred in the jury room. The court finds, after

. considéririg the entire record as.a whole, that it cannot conclude that individiral questioning

1 FINDINGS OF FACT AND CONCLUSIONS OF LAW
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o 13-2-14151-1
i 99-1-04722-4
' 1.:
- XML
3 . . Afnoﬁ’me_ did -Jud'ge Felnagle explicitly order members of the public to leave the
] 4 . ';j:;:“dﬁ::@':tl"épm.' 'Priqtdto the start.of jury selection, he stated: “When we begin jury selection, it is just
' 5. # : .t0.0‘CI'Oleéd“in here, .. so family members are goir{g to have to wait outside ut}til we at least get
’ .6('. .l some of tille jurors out of here.., but after that, anybody is welcome.”
. 7: | ) -
B ! X,
_ 9 | © A ﬁo -tllm‘e did any attorney or'd.efendant request that members of the generél publicbe *
.o | \ fagciudéﬂ' from the cburtroom.. (The trial prosecutor did make a motion to exclude minors
11 and amotion'to e:‘-ccl;lde _-ga.ng members. .Both motions were denied) |
| -1i'2‘. - B .
REiS , XV,
: 14 ‘Alt_ho ti.me-did'._Judge Felnagle do an analysi’ of the Bone-Club factors on-the record
s : '
] e . XV
_A.1i7 1 I'\'Iu-xﬁéinb.er of the public was asked to respond to or state an opinion about Judge
| ,’Fg'_lnégle"s. sil:ate'ment'fhat once jurors arrive, members of the public would have to wait outside
19’ - the coﬁrtr__dérrf. No attorney or defendant requested that Judge Felnagle seck a response or
;-20 . reaction from.an}; member of the public. Family an& friends of Mr, Rhem (and most likely co-
I z; ’defendéint Kimothy Wynné) were inside the courtrc;om and desired to be present. |
- alf
24|
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XVIL
At no time after his initial comment at 10:23 a.m. on January 13"’, did Judge
‘ Felnagle address the issue of allowing members of the public to re-enter the courtroom. At no

time did any attorney or defendant request that Judge Felnagle address this issue.

XVIIL

Judge Félnagle’s main coricern in his comments at 10:23 a.m. on January 13", was to

I+ accommodate the large number of jurors to be seated in a small courtroom. An effect of his

- remarks, done withciu{ ‘A'Bone-Club analysis, was io exclude members of the public, including
feimilvy members of Mr. Rhem, during the voir dire. He did not ask the attoméys or any
defendant whether they objected to ‘a‘ closure of the courtroom to members of the -public. T h;:

.l_m'e'mbé{séf the public present were not asked whether they objected to any closure. No

discussion about the time of, or conditions of, potential re-entry was made or requested, although

Judge Felnagle did indicate they could “wait outside until we can get at least some of the jurors

XIX.
. Although Judge Felnagle did not .expl'icitly order memb;ers of the public to leave the
courtro;)m, the reasonable interpretation of his remarks was that members of the public would
_not be allowed in the courtroom once the jury &rived. The members of the public left the

courtoom in compliance with. Judge Felnagle’s direction, not because they wished to leave,
. M '} !

:.FIND'INGS OF FACT AND CONCLUSIONS OF LAW
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XX

B }-Méxﬁbéf‘s of the public, including Rhem’s faﬁaily or ftiends, were effectively excluded

o siror e courtroom diiring the short general voir dire.duririg the morning of January 13, 2003,

-XXL

¢ Meribers of the pﬁblic; including Rhem’s famify and friends, were effectively excluded

._ 7 v_"‘:-"f.fof]::i‘-tﬁ%“bdm‘trc;dm-during the afternoon of .Taﬁugry 13, 2003, At some point during the
l_ : aﬁefnoon,Mr R}ié;n’s SOn was helﬁ up the courtroom door window, indicating his presence with
1(-}?‘ .‘—.jlat"léas':;c:qne 'ot_hé'r .n:‘ter.nber of the public. | | |
11 [ | XX,
. 1 .’ | Memmbers of the I;ublic, including Rhem’s family and friénds, wete not in the courtroom
. iv_:":élﬁ:fiii‘g".'tlic"iﬁdividhal 'ﬁues’tioping of jurors numbers 49 and 50. | |
B | | XXIIL :
CAsH _ : . : o
. 16 | The afternoon session on January '13_, 2003 began 4t approximately 1:40 p.m. Eleven
. _1.,7:_ _j,ui'l‘oiﬂ's were released without objection before the afternoon break occurred at.approxirnate'ly
1 83 | '3’:0'1 pin. There was no request by any étt_ofney or defendant to address 'fe—er?try by. merm'bers of
E 19 ;\thepublxc, and ;fudg'e ..Feln;agle did not raise ﬂle issue. There was no discussion of the
i :;- | 'poéléjill:iilit.y or pl;aétiéality of rearranging ihe ‘r'emaining 39 'p_otent'ial jurors to allow 'room‘fér
. ar _ .mémbpérs d.f the public. Léch excused furor left the bpurtroom immediately after being excused
. 22 tﬁroughifhe double door eﬁtry/f:xit and wm.xid have walked past anylonc waiting in the foyer. -
23|,
2| b
sl _
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L XXIV.
|l Wlth respect to a poténtial closure of thé courtroom on the morning of January 14™,
L3k
. 4 o 2003 the ev1denee is somewhat in conﬂlct At the close of court 3 anuray 13 Judge Felnagle
- 5 ;,j'_had stated « ..Let’s advise famxly members and supporters on both sides that they’re welcome to
. 6 ‘ 3be here if they conduct themselves appropnately” . On Januray 14" no attorney or defendait
1| ‘re‘used the-issue of allowing members of the pubhc entry into the courtroom, and Judge Felnagle
B -diﬁ' nntfrai'se the'isstie. There was no discussion about seating members of the public in the_ jury
9 — .'_-'box, nor any d1seuss10n about movmg the 39 remaining potential jurors to accommodate
_ﬁ;-memhers of: the public.. The court ﬁnds, bya preponderance ot the evidence , that members of
l',lz the-pubhc ‘were not present in the courtroom dunng the morning session of the court.
2. |
13 <7 ) XXV .
3 14L ' K No ev1dence was presented indicating that the jurors sworn to decide the case had any
knowledge of any court ¢losure. (Jurors 49 and 50 were not reached. )
ol XXVIL 3 .
18 . ’ ' Thére‘is'.‘ no evidence to suggest that after completion of voir dire, there was any closure
‘ '.,1'9,‘ I o'f.'fhe:eour’trndm explicit or perceived. Ms. Ruffin testified that she was ‘preseni; for opening
sslafetsierits.
ot ’ XXVI | :
22 There was no ewdence presented that any closure. of the courtroom had any effect on the
23| verchcts ree.ched by the jurors sworn to try the case.
24| ‘
2501
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Sl ‘:‘;_,I-Fi"‘f)"fii’-‘fﬂiéfatficfvé“ﬁﬁdings of fact, the court hereby enters the following conclusions of law:

CONCLUSIONS OF LAW
L
o T:, g : onJanuaxy 13, ,200‘3, Judge Felnagle intended to do what he could to accommodate and

’ -iake. comfortable a large nimber of jurors in a small courtroom. His intent-and goal was to

A ..any, défeﬁ'dmit or of any membér-of the public,

¥ v |
B .' " His comments that spectators (members of the public) would have to step out of the
b&uf@éom .wh'f.:n jui‘ors arrived, did have the effect of closing the courtroom to members of 't;ne
. pubthembers of the public left the courtn.:pom m response to his statct_ﬁent at some point’
1] 'Eﬁdtﬁréj gﬁiVai of the '50 pdteﬁﬁal _ juro'rs.
j

I1I.

The effective closure of the courtroom to members of the public lasted through Jariuary /'
13" aid through and at least some, perhaps al! the voir dire on January 14™, No closure of any
‘kindoccutred after the jury was sworn to decide thie case.

-
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- Iv.
% | P _
No attorney and no defendant objected to any-closure or perceived closure at any time, and no
3 .
4 attorney or defendant asked to address the issue of allowing members of the public te be present
5 in'the courfroom at any time. At 1o time did Judge Felnagle raise any issue about entry by
- '-'6:' '“-rriénfi-bef‘é’of the public, aside from his comments at the-end of the day on January 13"
8 V.
9. Theré was no discussion of the Bone-Club factors by Judge Felnagle, and no attorney
104 ' -_réques'ted. him to address them. There was implicit recognition by Judge Felnagle thai any
11 - '
) limitations on public access should be short in duration and limited in effect. Ata number of
'1_3 _ 'points he teiterated his commitment 1o an open room. .
. -
14|
Vi
- There is no evidence that Mr, Rhem’s trial rights; or the outcome of the trial was effected
16 '
‘in.any way by the closure of the courtroom during the voir dire process.
18|}
_19 : * “‘Alf"
: soll ». The Court-of Appeals directed this court to make findings and.conclusions as to six.issues:
21
22
241
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. -‘ " ‘Whether, and to what extent, the court closed the courtroom to the public during jury
3| voirdite: )
(| “Tlie courfroom was effechvely closed to the public at sometime the morning of
sl January 13", through most, perhaps all of the afternoon of January 14" durlng the voir’
. T}l divéprocess, '
sif
7
- 8.l .
_ Whether petitioner’s family members were excluded:
9 '
G Meéinbet's 6f petitioners’ family and othier members of the public were effectively excluded
' “during voir-dire.
11 ' :
12 IIL.
13 _ , :
: " Whether 'petitioner 'requestecl or objected to the closure:
14 | i
“ Petltloner did not- reqnest or ehject to the closure to members of the public at any time,
R No attorney requested or objected to closure,
16 4|
17 V. |
(18 , :
' . Whiether the trial court examined the Bone-Club factors before ordering the-closure:
" 20 ;Tﬁ‘éjﬁtfiﬁlitaﬁrt-did"rndvcxaili'iile the Bone-Club factors, and was not requested to do so. -
A .
2] \
2k
' :25j{ R
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' The duration of the closure:
The closure lasted for most, if not all, of the voir dire process.
VI.

If there was a closure; and the trial court failed to consider the Bone-Club factors,

| --whether this closure resulted in actual and substantial prejudice to the outcome of Rhem’s trial,

‘.includliﬂg findings about the nature and extent of this prejudice:

No evidence was presented to suppui’t-any finding of actual and substantial prejudice to the
-outcome of Rhem’s trial. There was no evidence presented at the reference hearing to

. indicate any effect that a-closure had on the decisions of any members of the jury sworn to

decide the-case. There is no-gvidence of any closure of the courtroom during any other

pari-of the trial, and balancing this prejudice against the trial court’s need to accommodate

aind make comfortable the jurors leads to a conclusion that on balance, such prejudice was
. niot, substantlal

.,,.M

_ These findings and conclusions of law were Slgned thl “_, day of Aprll 2014.

JUDGE RONALD E. -CU,IZPEP;/EB/ -

i

DEPART

APR 2 .r:fa |
. PJERCE ¢ C!erfc
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ALSEPT & ELLIS LAW OFFICE
January 05, 2015 - 10:07 AM

Transmittal Letter

Document Uploaded: 7-prp2-351951-Supplemental Reply Brief.pdf

Case Name: In re PRP of Michael Rhem
Court of Appeals Case Number: 351585-1

Is this a Personal Restraint Petition? J Yes No
The document being Filed is:

Designation of Clerk's Papers Supplemental Designation of Clerk's Papers

Statement of Arrangements
Motion:
Answer/Reply to Motion: ____

@ Brief: _Supplemental Reply
Statement of Additional Authorities
Cost Bill |
Objection to Cost Bill
Affidavit
Letter

Copy of Verbatim Report of Proceedings - No. of Volumes:
Hearing Date{s):

Personal Restraint Petition {PRP)

Response te Personal Restraint Petition

Reply to Respeonse to Personal Restraint Petition
Petition for Review (PRV)

Other:

Comments;

No Comments were entered.

Sender Name: leffrey Ellis - Email: JeffrevErwinEllis @gmail.com

A copy of this document has been emailed to the following addresses:

PCpatcect@co.pierce. wa.us



