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I. INTRODUCTION

The State’s opening brief explains that this case ig governed by this
Court’s decisions in State ex rel. Johnson v. Melton' and Northwestern
Improvement Co. v. McNeil* Susan Drummond and the Board fail to make
a persuasive case that those decisions should be overruled. Their arguments
reflect a misunderstanding of the historical record and the structure of county
government. Both Ms. Drummond and the Board seek to avoid resolution
of the single legal issue asserted in this appeal by raising a number of
procedural bars that are all foreclosed by binding precedent.

Full consideration of the merits of this case can lead to only one
coﬁclusion. The electorate’s choice of the county’s legal representative may
be disturbed by the county commissioners only when a court of competent
jurisdiction finds, pursuant to RCW 36.27.030, that the incumbent
prosecuting attorney is temporarily unable to perform his or her duties.
Absent such a finding, county commissioners may only contract with a
private attorney to perform duties “which any prosecuting attorney is
authorized or required by law to perform,” RCW 36.32.200, with the
prosecuting attorney’s consent,

1. COUNTER STATEMENT OF ISSUES RAISED BY

SUSAN DRUMMOND AND THE ISLAND COUNTY
BOARD OF COMMISSIONERS
1. A public quo warranto action is properly brought to oust any

person who “intrude[s] upon” or “unlawfully exercise[s] any public office.”

1192 Wash. 379, 73 P.2d 1334 (1937).
2100 Wash. 22, 170 P. 338 (1918).



RCW 7.56.010(1). Is the purpose of this provision defeated if the intruder
can avoid ouster simply by not calling herself an officer and/or by not
assuming a title? (Corrected Island County Board of Commissioners
Response to Appellants Opening Brief (hereinafter “Board’s Brief”) issue (4)
at page 3).

2. Is the prosecuting attorney batred from performing his statutory
duty to file a public quo warranto, RCW 7.56.020, lby the disapproval of the
board of county commissioners? (Respondent Drummond’s Amended
Response to Appellant’s Opening Brief (hereinafter “Drummond’s Brief”}
issue 1(7) at page 15).

3. A prosecufing attorney has considerable discretion in deciding
whether to institute a legal action, May a prosecutor overlook de minimis
intrusions wpon his office without forgoing the ability to ever pursue a quo
warranto action to prevent significant intrusions? (Drummond’s Brief issue
1(6), at page 14).

4. A quo warranto action must be filed before the term of the
contract or appointment expires. A quo warranto action cannot be filed until
the usurper begins to perform the duties of the rightful officeholder. Once
the usurper embarks upon such duties, the legality of the appointment is
subject to challenge by quo warranto during the entire period of incumbency.,
Cotton v. City of Elma, 100 Wn. App. 685,998 P.2d 339, review denied, 141
Wn.2d 1029 (2000). The instant quo warranto action was filed 106 days
after the execution of the 2-year contract that purportedly granted Ms.
Drumnmond the authority to perform duties assigned by the Washington
Constitution to the elected Island County Prosecuting Attorney. Whas the

2



instant quo warranto action timely filed? (Drummond's Brief issue 1(5) at
page 14 and Board’s Brief issue (5) at page 4),

5. A county, county officers and the county legislative branch are
provided by the Washington Constitution with legal counsel through the
sexvices of the prosecuting attorney. Does this arrangement comport with the
constitutional right of access to the courts? (Drummond’s Brief issue 1(4)
at page 14).

I,  SUPPLEMENTAL STATEMENT OF FACTS

Resolution C-48-15 was adopted by the Board of Island County
Commissioners {(hereinafter “the Board”) in a public meeting that was
preceded by two other public “work sessions.” Resolution C-48-15, which
contains a mumber of “whereas statements” that reflect the unsubstantiated
opinions of the members of the Board, was first unveiled, in draft form, at
the Board’s April 8, 2015, work session. CP 327. A copy of this draft was
not provided to Prosecutor Banks prior to the work session. CP 334, The
Board made it clear during the April 8, 2015, work session that Prosecutor
Banks was, with respect {o the proposed resolution to hire outside counsel,
simply a member of the public. Id. |

The Board heard no evidence in support of or opposition to its
proposed “whereas staternents” at the April 8, 2015 work session or the
subsequent April 15, 20135, work session, CP 327-342. The Board provided
Prosecutor Banks with no opportunity to challenge the accuracy of the
proposed “whereas statements” or to present evidence in rebuftal. Jd.

The disputed “whereas statements” were provided to the Island
County Superior Court in e-mails to the Island County Superior Court

3



Administrator,  Prosecutor Banks was nhot a party to any of the
communications between the Board and Island County Superior Court
Judges Hancock and Churchill that related to the proposed contract fo retain
Ms. Drummond, ot the draft resolution. See 224-276. The communications
between the Board and Judges Hancock and Churchill were never filed with
the Island County Clerk. See CP298-325. The Board resisted production of
these communications in this litigation. See CP 124 at Y 44, 187- 224,
_ Consistent with their belief that approving a contract pursuant to
RCW 36.32.200 is an administrative act rather than an adjudicative aét,
Island County Superior Court Judges Hancock and Churchill took no
evidence regarding the disputed “whereas statements.” Judges Hancock and
Churchill provided Prosecutor Banks with no opportunity to be heard
regarding the accuracy of the disputed “whereas statements.” CP 131 at 1y
64-68. Judges Hancock and Churchill did not adopt the disputed “whereas
statements” as their own, They merely stated in their April 20, 2015, Ietter
to the Board that they believed they “should give due deference to the
board’s reasons for seeking outside counsel in thisregard.” CP 304,
Judges Hancock and Churchill did not file with the Island County
Clerk their April 20, 20135, letter that explained to the Board why the judges
were rejecting Prosecutor Banks’s legal advice regarding the hiring of a
private attorney to perform his duties. CP 299 at 99 6-7. The Island County
Clerk’s Office cannot process a notice of appeal from a document that was
never filed with the clerk’s office. CP 299 at 9. See also CP 256-97.
Resolution C-48-15 was approved by the Board on April 28, 2015.
The only signhatories to the contract adopted by Resolution C-48-15 are the
4



Board and Ms, Drummond. CP317-325. The Board did not file Resolution

C-48-15 with the Island County Clerk’s Office. CP 299 at {1 6~7. The Island

County Clerk’s Office cannot process a notice of appeal as to this document

because it was never filed with the clerk’s office. CP 299 at§ 9. See also
CP 296-97. ’

IV, ARGUMENT
A, The Board’s and Ms, Drummond’s disputed
characterizations of Prosecutor Banks’ conduet are

irrelevant to this appeal.

This appeal is from an order granting the Board’s and Susan

* Drummond and the Law Office of Susan Elizabeth Drummond’s (hereinafter

“Ms. Drummond’”) motions for summary judgment. The summary judgment
decision rested upon these undisputed material facts;

L Gregory Banks is the fully qualified de jure Island County
Prosecuting Attorney.’

2. Ms, Drummond has not been appointed as a deputy
prosecuting attorney, a special deputy prosecuting atiorney,
or a temporary deputy prosecuting attorney, which
appointment can be done in the prosecuting attorney's
discretion pursuant to RCW 36.27.040,*

3. Ms, Drunoimond has provided legal advice to the Boardrof

Island County Commissioners and other Island County

SCP 109 at 9 1 and 3, 134-35, 388-389, 409-416, 477 at 3.1 - 3.7, 551 at §13.1-3.7,
1298,

4CP 405-08, 479-80 at 1§ 3.19- 3.20, 538, 552 at §4 3.19 - 3.20, 634-36, 709 at ] 14,
5



officials since shortly after April 28, 2015.°

4, Ms. Drummond has identified Island County Resolution C-
48-15 (hereinafter “Resolution C-48-157) as the source ofher
anthority to provide legal services to the Board.®

5. Island County Prosecuting Atforney Gregory Banks did not
consent to the Board hiring Ms. Drummond to perform any of
the duties that he is authorized or required by law tfo
perform.’

6. Prior to the entry of Resolution C-48-15, no court found,
pursuant to RCW 36.27.030, that the duly elected and
qualified Island County Prosecuting Attorney Gregory Banks
was temporarily disqualified from performing the duties
identified in Resolution C-48-15% No court of competent
jurisdiction utilized RCW 36.27.030 to appoint Ms,
Drummond a special deputy prosecuting attorney.’

7 Resolution C-48-15 was entered by the Board as a means of
authorizing Ms. Drammeond to perform duties “which any

proseouting attorney is authorized or required by law to

CP 406, 479 at 9 3,25, 553 at 93.25, 635,

65ee CP 633-34. See also CP 133940,

"See CP 405-08, 479-80 at 4 3.19- 3.20, 538, 5§52 at 9 3.19 - 3.2, 634-36, 709 at 14,
8CP 305, 389, 400, 477 at Y 3.8, 538, 551 at 4 3.8; CP 628, Bur see CP 546,

CP 305, 389, 400, 628, 634,



perform.” RCW 36,32.200.'

Both the Board and Ms. Drummmond acknowledge that this court’s
review of a summary judgment decision is de novo. Both acknowledge that
summary judgment is only proper when, based upon the undisputed material
facts, the moving party can demonstrate the he is entitled to judgment as a
matier of law. See Druromond’s Brief, at 15; B;)ard’s Brief, at 16-17. But,
after acknowledging the correct standard of review, both the Board and Ms,
Drummond devote multiple pages of their briefs to legally irrelevant and
disputed facts. See generally Board’s Brief at 4-14; Drummond’s Brief at 5-
13.

The Board and Ms. Drummond identify a number of “justifications”
for the adoption of Resolution C-48-15 in their briefs, The asserted
justifications for supplanting Prosecutor Banks with Ms. Drummond are
drawn from the préamble to Resolution C-48-15 and post hoc declarations
by former and current members of the Board, See, e.g., CP 528, 704, 754,
802, 932, 977, 983, 989, 1320, The Board’s and Ms, Drummond’s pre-hoc
and post-hoc justifications for supplanting the voter’s chosen legal advisor
is an ad hominem attack on Prosecutor Banks. The multiple pages devoted
to their grievances undermines, rather than supports, their claim that RCW
36.32.200 granted the Board the power to retain Ms. Drummeond without first
cbtaining an RCW 36.27.030 finding that Prosecutor Banks had a disability
that prevents him from performing the duties identified in Resolution C-48-
15.

OCP 461460, 479 at 1§ 3.21 - 3.24, 538; 552-53 at 4§ 3.21 - 3.24, 628-629.
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These “whereas statements” and the Board members® subsequently
identified justifications are strongly disputed by the State of Washington and
Prosecutor Banks. See, e.g., CP 109, 388."" These disputed “whereas
statements” were adopted in proceedings to which Prosecutor Banks wasnot
a party and wete not made by a neutral and detached fact-finder. These
disputed “whereas statements” merely reflect the unsubstantiated opinions
of the current members of the Board. These disputed “whereas statements™
cannot bind Prosecutor Banks or this Court. See, e.g,, 1 Thomas Cooley, 4
Treatise on the Constitutional Limitations Which Rest Upon the Legislative
Power of the States of the American Union, at 194 (8th ed. 1927).* The
disputed justifications for supplanting the voter-selected county legal adviser
findings are legally irrelevant to this appeal. Gf Hemenway v, Miller, 116
Wn.2d 725, 731, 807 P.2d 863 (1991) (when reviewing an appeal from
summary judgment, an appellate court will disregard any findings of fact that
were entered by the trial court).

There is an appropriate time and place for the Board to air their
concerns about Prosecutor Banks’s prior legal experience, the quality or

competency. of his deputies, and the timeliness with which his office

"Bath of these declarations are reproduced in appendix C.

12The relevant passage explaing that resolutions of this sort nsurp judicial powers:

Nor is it in the power of the legislature to bind individuals by a recital of
facts in a statute, to be used as evidence against the parties interested, A
recital of facts in the preambie of a statute may perhaps be evidence, where
it relates fo malters of a public nature, as that riots or disorders exist in a
certain part of the country; but where the facts concern the rights of
individusls, the legislature cannot adjudicate upon them. (footnotes
omitted.)

1 Thomas Cooley, A Treatise on the Constitutional Limitations Which Rest Upon the
Legislative Power of the States of the American Union, at 194 (8th ed. 1927).

8



performs coniract review and other legal tasks. These concerns are properly
raised in the political arena, or in adminisirative budget discussions with the
elected prosecutor, See generally Inre Recall of Sandhaus, 134 Wn.2d 662,
670, 953 P.2d 82 (1998) (“whether [the prosecuting attorney] is doing a
satisfactory job of managing his office is a quintessential political issue
which is propezly brought before the voters at a regular election.”). These
concerns do not authorize the partial or total divestment of office prior to the
end of the prosecuting attorney’s term of office.

B. The merits of the Siate’s quo warranto action are
properly before this Court.

The Board and Ms. Drommond assert a number of procedural bars.
Although these procedural bars were presented to the trial court, that court
based its summary judgment order solely upon the merits of the quo warranto
action. See CP 9.

1. Ms, Drummond js subject to ouster by writ of quo
warranto.

The Board contends that Ms, Drummond is not subjectto removal via
a writ of quo warranto becanse she “is providing legal counsel to the Board
.. . &8 a special counsel wnder the authority of RCW 36.32.200, not as a
purported county prosecutor or deputy prosecutor.” Board’s Brief at 47.
Ms, Drummond similarly argues that she is not subject to a quo warranto
action because she is not a public officer. Drummond’s Brief at 34.

A judgment of ouster pursuant to RCW 7.56,070 and RCW 7.56.100
turns on substance, not form. The quo wattanto statute looks at the person’s
actual job duties, not what she calls herself. See Grant County Prosecuting
Attorney v, Jasman, 183 Wn.2d 633, 6435, 354 P,3d 846 (2015). A quo
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warranto proceeding is properly brought against a person whose sole claim
to the office of prosecuting attorney is a contract with the board of county
commissioners. See State ex rel. Cline, 21 Ohio C.D. 236, 31 Ohio C.C. 2346,
12 Ohio C.C, (n.s,) 103 (1909) (quo warranto action to oust attorneys
employed as legal counsel pursuant to a contract that was authorized by a
statute and was entered into between the attorneys and the board of county
commisgsioners).

The plain language of the quo warranto statute further establishes the
propriety of the instant action. A quo warranto action may properly be
brought against any person who “intrude[s] upon™ or “unlawfully exercise[s]
any public office.” RCW 7.56.010(1). These terms are not defined by
statute, so their meaning is determined by reference to a standard dictionary,
See, e.g., AllianceOﬁe Recivables Mgmt, Inc. v. Lewis, 180 Wn.2d 389, 395-
96, 325 P.3d 904 (2014). Webster’s New World Dictionary of the English
Language defines “intrude” in full as follows:

1. to push or force (something in or upon) 2. to force

(oneself or one’s thoughts) upon others without being asked

or welcomed. . ..

Webster’s New World Dictionary of the English Language 740 (2d ed. 1976).

The same dictionary defines “exercise,” in relevant part, as follows:

1. active use or operation; employment [the exercise of an

option] 2. performance {of duties, functions, etc.) . .. -cised’,

-cis'ing 1. to put into action; use; employ [to exercise self-

control] 2. to carry out (duties, etc.): perform; fulfill ., .

Id. at 490,
Here, the undisputed facts are that Gregory Banks, as the Island

County Prosecuting Attorney, may properly bring a quo warranto action on.
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behalf of the State of Washington, to have his office fully restored to him.

See Ladenburg v. Campbell, 56 Wn. App. 701, 784 P.2d 1306 (1990) (quo
warranto action to oust special prosecutor appointed by the district court);
RCW 7.56.020; 27 C.1.S. District and Prosecuting Attorneys § 10, at 543-44
(2009). The undisputed facts are that Ms. Drummond has been performing
duties assigned to Prosecutor Banks, without his approval. See generally
RCW 36.27.020(1) and (2). Chapter 7.56 RCW wonuld be useless if Ms.
Drun:unoﬁd can avoid its reach by not using Prosecutor Banks’s title.

2, A prosecuting attorney is not required to obtain
permission from any officer or entity prior to filing a
public que warranto action,

Ms. Drummond contends that the instant quo watranto action is
improper because Prosecutor Banks did not obtain the permission of the
Board prior to filing the action, Ms, Drummond further contends that the
quo warranto action is actually a suit against the Board and that such a suit
is barred by Prosecutor Banks’s duty of loyalty to the Board. Drummond’s
Brief, at 15 and 35-38. Finally, Ms. Drummond asserts that this quo
warranto matter must be dismissed because it was filed “for improper
purposes,” Id. at 38,

Ms. Drummond’s improper motive claim is foreclosed by this Court’s
precedent. In State ex rel, Dunbar v. Am. Univ. of Sanipractic, 140 Wash,
625, 250 Pac. 52 (1926), the defendant alleged that the quo warranto action
had been instituted for improper reasons at the urging of its competitors, The
attorney general, who had instituted the quo warranto action, moved to strike
this affirmative defense, Jd. at 634, The trial court granted the attorney
general’s motion and also refused to allow the admission of any evidence
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regarding the motive for filing the quo warranto action. The supreme court
affirmed, stating that “{tjhe rulings in our opinion, were right; ‘the question
is one of merits not motives.’” Xd. at 635 (quoting State ex rel. Gilbert v.
Prosecuting Attorney, 92 Wash. 484, 494, 159 P. 761 (1916)).

As for Ms. Drummond’s “allegiance” and “RPC” claims,” it is
doubtful that she has standing to raise these arguments. In a civil cage, such
as this one, only the Board has standing to raise these complaints. Cf.
Burnett v. Department of Corrections, 187 Wn. App. 159, 170, 349 P.Sd 42
(2015) (only a party who has been represented by a conflicted attorney has
standing to seek the attorney’s disqualification for the conflict). The Rules
of Professional Conduct, moreover, are subordinate to the Washington
Constitution. See Comument 18 to the Preamble and Scope of the Rules of
Professional Conduct,

‘While a prosecuting attorney may not bring a suit against a county
commissioner in the name of the county,™* a public qup warranto action is
brought in the name of the State of Washington. A prosecuting attorney is
not required to obtain permission from any entity prior to filing a quo
warranto action. See, e.g., State ex rel. Hamilton v. Superior Court, 3 Wn.2d
633, 101 P.2d 588 (1940) (attorney general could not restrain a prosecuting
attorney from proceeding with a quo warranfo action).

The quo warranto action, moreover, was brought against Ms.

Drummond, not the Board. Prosecufor Banks did not challenge Resolution

BSee Drammond’s Brief at 35 and 38,
Vi8ee, a.g., Spokane County v, Bracht, 23 Wash. 102, 62 Pac. 446 (1900).
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C-48-15 in his quo warranto action. Resolution C-48-15 was relevant to the
quo warranto only to the extent that Ms, Drumnmeond identified the resolution
as the source of her authority to perform duties “which any prosecuting
attorney is authorized or required by law to perform.” RCW 36.32.200, The
validity of Resolution C-48-15 was only injected into this action by the
Board. See CP 1316 (counterclaim for declaratory judgment).”

There are, moreover, a number of Washington cases in which a
~ prosecuting attorney sued one or more county commissioners or where one
or more county commissioners sued the prosecuting attorney, See, e.g,,
re Recall of Sandhaus, supra (sitting member of the Adams County Board of
Commissioners filed recall action against the Adams County Prosecuting
Attorney); Melton, 192 Wash, at 388 (Pierce County Prosecuting Attorney
filed writ of mandamus to compel the members of the Pierce County Board
of Commissioners to pay the salary of investigators appointed by the
prosecutor); Mfller v. Pacific County, 9 Wn. App, 177, 509 P.2d 377 (1973}
{(Pacific County Prosecuting Attorney filed action against Pacific County
Board of Commissioners to compel payment of office expenses).
Prosecuting attorneys have, in the past, filed quo warranto actions against
county commissioners. See, e.g., State ex rel. Austin v. Superior Court for
Whatcom County, 6 Wn.2d 61, 106 P.2d 1077 (1940) (a prosecuting attorney

has the right to institute quo warranto proceedings to oust from office a

¥Drummond’s contention that the State did not assert, in the trial court, that Resolution
C-48-15 is ultra vires or that the summary judgment decision did not address this issue is
conirary to the record, See Druminond's Brief, at 42. Once the Board filed a counterclaim
for declaratory judgment ag to the validity of Resolution C-48-15, the State consistently
asgerted that the contract wag ultra vires. See, e.g,, CP 98 1, 19; CP 357 n. 15, The sumrmery
Judgment order expressly granted the Board’s request for declaratory judgment, See CP 1-10,
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county commissioner); State ex rel. Hamilton v. Superior Court, supra
(prosecuting attorney filed a quo warranto action to cust the commissioner
from office). None of these opinions, or indeed any other opinion, holds that
the pro:;.ccuting attorney may not defend himself or herself or may not
prosecute these actions.

Finally, consistent with this Court’s rule that separate attorneys
should be assigned to each party when multiple clients of an elected aftorney
sue cach other,' Prosecutor Banks has not appeared on behalf of the Board
in this litigation and the State of Washington is represented in this case by an
attorney who is both from outside of the Island County Prosecuting
Attorney’s Office and who has never previously represented Island County
or the Board. See CP 623 1. '

3 A prosecuting attoyney is not required to bring an
enforcement action every time a law is violated.

Ms. Drummond contends that the instant quo warranto action is
barred by estoppel. Drummond’s Brief, at 14 and 40-41, Ms. Drummond
provides no legal authority in support of her position, This omission, alone,
is grounds for this Court to reject Ms. Drummond’s claim.. See, e.g.,
Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 809, 828 P.2d 549
(1992) (an appellate court will generally not consider arguments not
supported by pertinent authority),

Ms, Drummond’s argament fails on the merits, The State is not
tequired to file suit whenever a factual basis exists that supports a violation

ofthe law. Cf RCW 9.94A.411(1) (identifying factors that justify a decision

\$See Wash. Med, Disciplinary Bd. v, Johnston, 99 Wn.2d 466, 480, 663 P.2d 457 (1983).
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not to prosecute a violation of the law), A prosecuting attorney’s decision
to not file suit in one case is nota bar to a future suit, See, e.g., Kueckelhan
v. Federal Old Line Ins. Co., 69 Wn.2d 392,413,418 P.2d 443 (1966) (““The
failure of [state officers] to enforce any law may never estop the people to
enforce that law either then or at any future time.”” (quoting Caminetii v.
State Mut. Life Ins. Co., 52 Cal, App. 2d 321, 325, 126 P.2d 165 (1942));
State ex rel. Fishback v. Globe Cuasket & Undertaking Co., 82 Wash 124,
133, 143 Pac. 878 (1914) ("An officer of the state can, under certain
circumstances, condone past offenses against the law, but he cannot grant
indulgences to commit new or continuing offenses.”).

4, The quo warralnto action was timely filed.

Ms, Drummond contends that the State’s quo warranto complaint was
untimely. Ms. Drummond asserts that the State was required to challenge
Resolution C-48-15 through filing an appeal to the court of appeals within
30 days of the Island County Supetior Court’s approval of the contract.
Drummond’s Brief, at 6 and 38 (citiﬁg RAP 5.2(a)). Alternatively, Ms.
Drummeond asserts that Prosecutor Banks was reqm'red to file an appeal
pursuant to RCW 36.32.330, within 20-days of the adoption of Resolution C-
48-15. Id. at 38-40. The Board also claims that the failure to file an appeal
pursuant to RCW 36.32.330 is fatal to this quo warranto action. Board’s
Brief, at 48-49.

Both the Board’s and Ms. Drummond’s arguments depend upon their
belief that this action is a challenge to Resolution C-48-15. It is not. This
action is a quo warranto action to oust Ms. Dmmmond from performing
duties assigned to the elected prosecuting attorney. See CP 1468, Until the
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Board filed its counterclaim for declaratory relief, Resolution C-48-15 was
relevant solely to the extent that Ms. Drummond idenﬁfied the resolution as
the source of her authority.

This quo warranto action was filed by the Island County Prosecuting
Attorney on behalf ofthe State of Washingfon. A public quo warranto action
may not be brought until the intended defendant actually intrudes upon or
unlawfully exercises the office of another, Cotfon, 100 Wn. App. at 695.
Once the usurper actually performs the duties of another officer, the State’s
quo warranto is timely so long as it is initiated prior to the end of the
usurper’s term. [d. No other time limitations may be placed upon a quo
warranto filed by the State. See, e.g., State ex rel, Carroll v. Bastian, 66
Wn.2d 546, 548, 403 P.2d 896 (1965) (relying upon former RCW 4.16.160
to reject a claim that the quo warranto action brought by the State of
Washington through the prosecuting attorney was barred by a 7%2 year delay
in the institution of the quo warranto action).

The instant quo warranto action was filed on August 12,2015, shortly
after Ms. Drummond began to perform the duties identified in Resolution C-
48-15. CP 1468. The action was filed long before the April 28, 2017,
cxpiration date contained in Resolution C-48-15. The State, therefore,
strictly complied with all applicable time limits and statutes of limitation.

a. The 20-day period for filing an appeal contained in RCW
36.32.330 does not apply to this quo warranto action,

Over the years, this Court has issued numerous decisions construing
the time limits to appeal a decision by a board of county commissioners.

Osbarn v. Grant County, 130 Wn.2d 615, 632, 926 P.2d 911 (1996). The
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Board’s and Ms. Drummond’s ¢ontention that RCW 36.32,330 required the
Staté to file an appeal within 20-days of the entry of Resclution C-48-15 fails
on two grounds.

First, RCW 36.32.330 is inapplicable because Resolution C-48-15
was not a “decision or order ofthe board of county commissioners.” RCW
36.32.330. Because the terms “decision” and “order” are not defined in
RCW 36.32.200, their meaning must be ascertained from a dictionary.
Thurston County v. Cooper Point dss'n, 148 Wn.2d 1, 12, 57 P.3d 1156
(2002).

The dictionary defines “order” (second definition) as “to issue
commands” (2a} or “to arrange or dispose according to some plan or with
reference to some end” (la). Webster's Third New Intl Dictionary 1588
(1976). The dictionary defines “decision” ag “the act of settling or
terminating by giving judgment.” Webster's, at 585. These definitions clearly
establish that RCW 36.32.330 applies when the Board takes a quasi-judicial
action. See State ex rel. Yeargin v. Maschke, 90 Wash. 249, 252, 155 P,
1064, 1065 (1916) (appeals pursuant to the predecessor of RCW 36.32.330,
Rem. Rev. Stat. § 4076, are limited to such cases as require the exercise of
purely judicial power). Resolution C-48-15 is neither an ordet, a decision,
or an exercise of judicial power. RCW 36.32.330 did not, therefore, apply
to a direct challenge upon Resolution C-48-15, much less to a quo warranto
action in which the usurper identifies Resolution C-48-15 as her source of
authority.

Second, RCW 36.32.330 is inapplicable because both the State of
‘Washington and Prosecutor Banks lack standing to pursue an appeal from

17



Resolution C-48-15 because they were not parties to the contract approved
by the Board. In Morath v. Gorham, 11 Wash, 577, 40 Pac. 129 (1895), this
Court clearly stated the limit upon who tay appeal an action of a board of
county commissioners pursuant to the former version of RCW 36.32.330."
The Morath court recognized that a literal construction of that part of Laws
1893, p. 292, which stated that “any person may appeal from any decision or
order of the board of county commissioners to the superior court of the
proper county” would compel the court “to hold that any man or woman in
the county, or state, or elsewhere, may appeal . . . . regardless of his or her
~ relation to the matter in controversy.” Morath, 11 Wash. at 578. The
Movath court rejected this construction because it did “not think the
legislature intended for a moment to confer such an unlimited and universal
right of appeal,” stating that:

It is a gencrally undersiood proposition of law, and

presumably within the knowledge of the legislature when

they enacted this section, that no one but a party to an action

or proceeding can prosecute an appeal from a judgment or

decision therein, Hayne, New Trial and Appeal, ch, 31, And

we must presume that when the legislature said any person

may appeal, they meant any person who has propetly

presented a matter before the board for their determination,

and who is dissatisfied with their decision. . . .,
Id., at 579, Applying this above rule, the Morath court held that the only
person who can appeal a coniract between the board of county
commissioners and a newspaper, was the newspaper, Id., at 579-580.

The rule announced in Morath is still followed in Washington., A

!"The statute in effect when the Washington Supreme Court issued its opinion in Morath
was Laws of 1893, ch, 121, § 1, The text of both Laws of 1893, ch. 121, § 1, and RCW
36.32.330 tmay be found in appendix A,
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person has no obligation to file an appeal pursuant to RCW 36.32.330 when
such person is not a party to the proceeding before the commissioners, See
Ronken v. County Commissioners, 89 Wn.2d 304,309-10,572P.2d 1 (1977);
State ex rel. Masonv. King County Board of Commissioners, 146 Wash. 449,
263 P.735 (1928), overruled on other grounds by Lopp v. Peninsula School
Dist. No. 401, 90 Wn.2d 754, 505 P.2d 801 (1978).

Here, neither the State of Washington nor Prosecutor Banks were
parties to a proceeding before the Board. Resolution C-48-15 did not order
the State of Washington or Prosecutor Banks to perform any duty.
Resolution C-48-15 did not settle or terminate any action between Prosecutor
Banks or the State of Washington and Island County. Resolution C-48-15
did not settle or terminate any action between Prosecutor Banks or the State
of Washihgton and Ms, Drummond, Resolution C-48-15 did not settle or
terminate any action between Prosecutor Banks or the State of Washington
and the Board. Thus, even if this were an action to invalidate Resolution C-
48-15, rather than a quo warranto action to oust Ms. Drummond frbm the
office of Island County Prosecuting Attorney, RCW 36.32.330 did not
require an appeal to be filed in the superior court,

b. The Island County Superior Court’s approval of
Resolution C-48-15 was not an appealable order.

Ms. Drulnmond contends that the quo warranto action must be
dismissed because Prosecutor Banks failed to file an appeal to the Court of
Appeals from the April 20th letter anthored by Island County Superior Court
Tudges Hancock and Churchill (hereinafter “Judges’ Letter”), This argument

assumes that the lefter is a “decision.” See, e.g., Drummond’s Brief, at 5 n.
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6, 6, 7, and 30 ns. 76 and 77. Ms, Drummond’s position fails for four
16asons.

First, the manner in which the Judges’ Letter was generated
establishes that the authors were performing an administrative task, rather
than an adjudicatory function. The Board’s communications with Island
County Superior Court Judges Hancock and Churchill (hereinafter “Island
County Judges™) regarding the hiring of Ms. Drummond were carried out
mainly bye-mail. While a judge may perform an administrative action via
this mechanism, an adjudicative decisionrendered under these circumstances
would violate article I, section 10. See generally State v. Irby, 170 Wn.2d
- 874, 246 P.3d 796 (2011) (exchange of e-mails regarding the ability of
certain jurors to sit on the defendant’s trial that resulted in the court’s release
of the jurors violated the Washington Constitution).

The e-mails and other communications between the Board and the
Island County Judges were not provided to Prosecutor Banks until December
29,2015~ more then § months after the J udge’s Letter was authored. While
a judge may perform an administrative act without providing all interested
persons with an opportunity to be heard, an adjudicative decision rendered
under these circumstances would violate Code of Judicial Conduct Canon
- 2.9,

The Judges’ Letter was not reduced to a final judgment. See CR 54
and 58. The Judges’ Letter was not filed with the Island County Clerk, CP
299 at 7 6-7. While a judge need not file documents that memorialize an

administrative act with the county cletk, an adjudicative decision must be
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filed with that office.'® The failure to file a decision with the county clerk
presents a major barrier to the filing of an appeal.

Second, the contents of the Judges’ Letter'” establish that the authors
were merely exercising their discretion on whether to approve the contract
and were not making a judgment on the merits of whether the Island County
Prosecuting Attorney was disabled from exercising the duties of his office,
whether a special prosecutor should be appointed to exercise the duties of the
Island County Prosecuting Attorney, or even whether RCW 36.32.200 is
constitutional. See generally Judges’ Letter, at 4 (“we are not being asked
to exercise our authority to appoint a person to discharge the duties of the
prosecuting attorney in case of the disability of the prosecutor. Nor are we
being asked to appoint a special deputy prosecuting attorney); id., at 6 (“wo
believe that a court of competent jurisdiction would likely decide that the
statute is constitutional”),

Third, “[olnly an aggrieved party may seek review by the appellate
court.” RAP 3.1 (emphasis added). Neither the State of Washington nor
Prosecutor Banks were a party to the Judges’ Letter. The Judges’ Letter was
not authored by either the State of Washington or Prosecutor Banks. The
Tudges’ Letter was not addressed to either the State of Washington or

Prosecutor -Banks. The Island County Judgés understood that Prosecutor

Y¥pursuant to Washington Constitution article IV, § 26, the Island County Clerk is the
clerk of the superior court. The duties of the clerk of the superior court include the keeping
of records, files and other bocks and papers appertaining to the superior court. See generally
RCW 36,23,030; RCW 2.32.050; CR 79, See also CR 54(a)(1};, CR 58(b}, RCW 2,08,190,
RCW 2.08.200,

A copy of the Judges’ Letter, without the attachment, may be found in Exhibit 1 to
Drummond’s Brief,
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Banks’ was not a party to the Board’s request for judicial approval of the
contract with Ms, Drummond, This is demonstrated by the Judges’ Letter
referring fo themselves as Prosecutor Banks’ “clients.” Tudges’ Letter at 2.
While Prosecutor Baunks received a copy of the Judges’ Letter, this no more
converted Prosecutor Banks inte a “party,” then attending a superior court
hearing as an andience membet confers standing to challenge the rulings or
decisions handed down by the presiding judge during the hearing,

Fourth, in civil matters if the right to appeal exists, it is a right which
is granted by the legislature or at the discretion of the cowrt, In re Groves,
127 Wn.2d 221, 239, 897 P.2d 1252 (1995). The legislature has granted no
right of appeal to a prosecuting attorney who is aggrieved when the
prosecuting attorney’s client ignores his legal advice. The legislature has
granted no right of appeal from a contract entered pursuant to RCW
36.32.200.

The appellate courts do not grant a right of appeal to decisions
rendered by the board of county commissioners. See gererally RAP 1.1(a)
(review is limited to trial court decisions and to administrative adjudicative
orders under RCW 34,05.518). The right to appeal is limited to a handful of
superior coust decisions end orders. See generally RAP 2.2. The list
contained in RAP 2.2 does not extend to a letter written by a superior court
judge, such as the Judges’ Letter to the Board. See also RAP 5.3(a) and (b)
{a copy of the signed order or judgment must be attached to a notice of

appeal or notice for discretionary review),
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5. Constitution article I, section 10 does not grant a board of
county commissioners a right to public funds to hire an
attorney of their choice to perform the duties of the
elected prosecuting attorney.

Ms. Drummond contends the Board’s constitution article 1, section

10 right of judicial access is violated if the Board is not allowed to select its
own attorney. .See Drummond’s Brief at 26-30. Ms. Drummond lacks
standing to assert the Board’s article I, section 10 rights. See, e.g., Walker
v. Munro, 124 Wn.2d 402, 419, 879 P.2d 920 (1994) (“The standing doctrine
prohibits a litigant from raising another's legal rights.”); State v. Herron, 183
Wn.2d 737, 743-44, 356 P.3d 709 (2015) (a criminal defendant lacks
standing to assert the public’s article I, section 10 rights). Ms. Drummond’s
contention, moreover, is unsupported by any direct legal authority,

This Court rejected Ms. Drummond’s claim that the meaningful
access to courts protected by article I, section 10, includes a right to publicly
funded counsel in In re Marriage of King, 162 Wn.2d 378, 174 P.3d 659
| (2007). In King, the Court recognized that a reference to “open courts” in
the state constitution was never intended to guarantee the right to litigate
entirely without expense to the litigants. Jd. at 390-389-90,

Even if King was not fatal to Drummond’s position, a constitutional
right to a publicly funded aftorney does not create a right to the attormey of
one’s choice. This principle is reflected in numerﬁus Sixth Amendment
cases. Those cases repeatedly indicate that an indigent defendant’s right to
counsel does not include a right to select which lawyer will represent the
defendant. Instead, the court selects which attorney will represent the

defendant. See, e.g, State v. Sanchez, 171 W, App. 518, 541-44, 288 P.3d
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351 (2012), review denied, 177 Wn.2d 1024 (2013).

The Sixth Amendment cases also establish that a defendant, who is
dissatisfied with his or her court-appointed counsel, does not have an
absolute right to discharge the attorney or to a substitute attorney, To obtain
new counsel, the defendant must convince a court of a conflict of interest, an
irreconcilable conflict, or a complete breakdown in commmunication. A
general loss of confidence or trust is not sufﬁcient to substitute new counsel.
See, e.g., State v. Stenson, 132 Wn.2d 668, 734, 940 P.2d 1239 (1997), cert.
denied, 523 U.S. 1008 (1998).

Here, the Board has been provided with a publicly funded attorney —
Prosecutor Banks. The fact that the voters, rather than the Board, chose
Prosecutor Banks to serve as the Board’s attorney does not violate the
Board’s rights. The Board, like an indigent defendant, may not fire
Prosecutor Banks or obtain a publicly funded substitute for Prosecutor Banks
due to their general loss of confidence or trust in him. See generally Oster
v. Valley Couniy, 2006 M'T 180, 333 Mont. 76, 140 P.3d 1079, 1084 (2006)
(“the Comumissioners may neither hire nor fire the county attorney once the
voters have elected him™); Salt Lake County Comm 'n v. Short, 199 UT 73,
985 P.2d 899, 907 (1999) (“the Commission cannot hire outside counsel to
advise it when it disagrees with the advice of the elected attorney, or when
it does not like the manner in which that person performs the duties of the
office”). Absent a prior court detcrmination, pursuant to RCW 36.27.030,
that Prosecutor Banks suffers a disability, the Board may not obtain the
services of another attorney at public expense, See Hoppe v. King County,
95 Wn.2d 332, 340, 622 P.2d 845 (1980) (a disagreement between the
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prosecuting attorney and a county officer regarding the law does not
constitute a disability under RCW 36.27.030; a county officer may second-
guess the judgment of the prosecuting attorney, but not at taxpayers’
expense).

C.  RCW 36.32.200 does not allow the Board te utilize public

funds to hire an attorney to perform the duties of a
prosecuting attorney who does not suffer from an RCW
36.27.030 Disability.

The underlying theme ofthe Board’s and Ms. Drummond’s response
to the State’s briefis that RCW 36.32.200 has “been on the books™ for over
a century, has been used throughout the state to periodically retain outside
counsel, and “is so unremarkable that there are only two reported decisions®
that even mention the statute.”” The Board further notes that in the 111
years that RCW 36.32.200 has been “on the books” it has not been
challenged in court, has not been overruled or limited.” Board’s Brief, at 18.
Finally, the Board predicts that accepting the State’s “novel theory . . . would

cause severe and disruptive consequences in routine government operations,

obstructing the efficient and cooperative work required in today’s complex

EDrummond’s Brief, at 23.

*'The Board’s statement that only two reported decisions address RCW 36.32,200 is in
error. Prior to 1951 when the legislature adopted an official code, RCW 36.32.200 was
identified by other names. The Code Reviser, as required by RCW 1.08.020, maintains a full
historical record of RCW 36,32.200 that identifies the statute’s prior citations and that traces
the statute back to the actual session laws. The historical record of RCW 36.32,200, as
compiled by the Code Reviser, is “[1983 ¢ 129 § 1; 1963 ¢ 4 § 36.32.200. Prior: 1905 ¢ 25
§ 1; RRS § 4075)". See Washington State Legislature web gite at
http:/fapp.leg. wa. gov/RCW/default.aspx?cite=36.32.200 (last visited Apr. 8, 2016),

In addition to the two cases identified in footnote 1 ofthe Board’s Brief, two other
reported cases cite to an earlier incamation of RCW 36.32.200. See Miller v, Ungemach, 154

Wash. 480, 282 Pac. 840 (1929); State ex vel. Huntv. Okanogan County, 153 Wash, 399, 280
Pac, 31 (1929).

“Poard’s Brief, at 1.
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world.” Board’s Brief, at 2. The Board’s and Ms, Drummond’s position is
unsupported by the law and the record.

The length of time a statute has been “on the books” does not
immunize the statute from either an as applied or a facial constitutional
challenge. Many practices sanctioned by numerous statutes have been
declared unconstitutional decades after the statntes’ enactment. See, e.g.,
Louisiana v. United States, 380 U.8, 145, 85 8, Ct, 817, 13 L, Ed. 2d 709
(1965) (state constitutional and statutory provisions requiring voters to
satisfy registrars of their ability to understand and interpret any section of the
federal or state constitutions struck down decades after their adoption);
Brown v. Board of Education, 347 U.S, 483, 74 8. Ct, 686, 98 L. Ed. 2d 873
(1954) (statutes providing for segregated edllication struck down as facially
unconstitutional more than 50 years of their adoption).

This Court, moreover, has placed limitations upon the use of RCW
36.32.200. In State ex rel. Hunt v. Okanogan County, 153 Wash, 399, 280
Pac, 31 (1929), this Court considered whether payment could be made to an
attorney for lobbying services, The attorney’s contract for these services
relied upon Remington Revised Statutes (I:Lereilflaftel.~ “Rem, Rev. Stat.”) §
4075, apredecessor to RCW 36.32.200. In resolving the payment issue, the
Court clearly indicated that “the rule that county commissioners cannot
lawfully directly assume, at the expense of the county, powers and duties
expressly designzllted by statute to other administrative county officers,”

applies to contracts pursuant to § 4075, Stafe ex rel. Hunt, 153 Wagh. at 421

AThe language of Rem. Rev. Stat. § 4075 may be found in appendix B.
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(citing Northwestern Improvement Co. v. McNeil, 100 Wash. 22, 170 P, 338
(1918)). The Court ultimately upheld the contract and authorized payment
because the lobbying activities contracted for were not duties assigned by
law to the prosecuting attorney, State ex. rel. Hunt, 153 Wash. at 421-22.

That RCW 36.32.200 is subject to the mle announced in
Northwestern Improvement Co, is further underscored by this Court’s 1980
Hoppe opinion. In Hoppe, this Court linked RCW 36.27.030 and RCW
36.32.200, stating that these provisions are “for the payment of special
prosecutors,” and have no relationship to an officer who wishes to be
represented by someone other than the prosecuting attomey., Hoppe, 95
Wn.2d at 340, Only when the prosecuting attorney suffers from a disability
established pursuant to RCW 36.27.030, can public funds be expended onan
attorney who is assigned duties that belong, by law, to the prosecuting
attorrney. Hoppe, at 340.

The absence of additional cases addressing the scope of RCW
36,32.200 is easily explained by the factual record, The factual record, as
established by competent evidence,* proves that the Board’s use of RCW
36.32.200 to retain counsel to perform duties that Prosecutor Banks is not

disqualified from performing is umique. The factual record establishes that

¥8ae CP 285- 293, and CP 643- 676 (declarations from current and former prosecuting
attorneys or deputy prosecuting attorneys setting out the actual practices with respeot to
RCW 36.32.200 in Benton, Columbia, Grant, Jefferson, Kitsap, Douglas, Ckanogan, Pacific,
Sen Juan, Skagit, Snohomish, Spokane, and Walla Walla counties},

While the unsworn letters submitted by the Board establish that a number of county
commissioners want to use RCW 36,32.200 to displace an elected prosecuting attorneyifthey
disapprove of the public’s choice, none of the letters establish that those counties currently
use RCW 36.32.200 to retain a private atforney when the prosecuting attorney is not
disqualified and does not consent to the services of a special counsel, See CP 687- 657,
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other county board of commissioners accept the constitutional rule
established in Northwestern Improvement Co., State ex rel. Hunt, and
Melton. The factual record establishes that the limitations enshrined in the
Washington Constitution have not resulted in chaos or in demonstrable harm
to the citizens of this state.

1 The Board of County Commissioners is neither superior
to nor the supervisor of the other elected county officials,

Both the Board and Ms, Drummond envigion a county government
in which the board of county commissioners is superior to other elected
officials. The Board characterizes the separately elected officials as mere
managers of “departments” that are subordinate to the board of county
commissioners which “hold[s] and exercise[s] the legislative and general
executive powers of the county.” Board’s Brief, at 4. Both the Board and
Ms. Drummond claim that the Board has plenary authority to take any action
deemed necessary in relation to county business, including the hiring of an
individual to perform the duties of a separately elected county officer, See,
e.g., Drammond’s Brief, at 23-26; Board’s Brief,' at 20-22, Their position is
contrary to the Washington Constitution and this Court’s opinions.

The Board’s power and the power of the other elected county
officials all arise from the same source — the Washington Constitation,
Nothing in the history or language of the Washington Constitution supports
the Board’s agsertion that county commissioners may supplant another

elected official in performing their duties. See Brief of Appellant, at 8-13.%

#Neither the Board nor Ms. Drammond address this portion of the State’s brief in their
briefs. Neither the Board nor Ms, Drummond attenipt to distinguish any of the treatises cited
(continued...)
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The Washington Constitution gives the legislative authority of the
county the right to set salaries of other officers and the right to monitor all
public monies that the other officers receive or spend. See Const. art. XT, §
5. Although this authority allows the board of county commissioners the
ability to defermine the number of deputies and other employees another
elected official may hire, RCW 36.,16.070, this power does not allow the
board of county commissioners fo interfere with the hiring decisions of the
separately elected official. See Osborn, 130 Wn.2d at 621-24. While the
board of county commissioners sets the budget and makes appropriations for
the use of every county official, see Chapter 36.40 RCW, this power does not
allow the board of county commissioners to interfere with the priorities set
by the separately elected official. See Sandhaus, 134 Wn.2d at 669-70. The
elected officials who make poer decisions regarding hiring or the setting of
priorities answer to the voters, not to the board of county commissioners.
Sandhaus, 134 Wn.2d at 670; Osborn, 130 Wn.2d at 624,

The Board and Ms. Drummond support their claim of supreme power
with citations to RCW 36.32,120(6). See Drumumond’s Brief, at 25 n. 68;
Board’s Brief, at 21. This Court, however, rejected their reading of RCW
36.32.120(6) in Northwestern Improvement Co. v. McNeil, 100 Wash, 22,
170 P. 338 (1918). In Northwestern Improvement Co., this Court expressly

#¢...continued)

in this portion ofthe State’s brief. As for the California Supreme Court cases that address the
language in the 1879 Califomia Constitition thet was copied into the Washington
Constitution and that are discussed at pages 29-31 of the State’s brief, the Board does not
mention them and Ms, Drummond merely indicates that the cases are “no longer good law”
in California, Drurrnond Brief, at 23, The State agrees that California law changed to allow
boards of supervisors to hire attorneys, This change was preceded, however, by the repeal
of the provisions of the California Constitution that still appear in the Washington
Constitution. See Brief of Appellant, at pg, 30 ns. 23, 24, and 25,
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held that Rem. Rev, Code § 3890(6), which stated that “[tThe board shall **
* * have the care of the county property and the management of the coumty
funds and business. * * * and [have] such other powers as are or may be
conferred by law,” did not allow a board of county commissioners to
authorize someone to perform the duties of the independently elected county
assessor. 100 Wash, at 28-29.

Both Ms. Drummond and the Board argue that Northwestern
Improvement Co. does not apply to the hiring of an attorney due to the
existence of RCW 36.32,200, Drummond Brief, at 21; Board’s Brief, at 41-
42. This Court, however, has already held that the rule established in
Northwestern Improvement Co. applies to contracts issued pursuant to RCW
36.32.200. See State ex rel. Hunt, 153 Wash. at 421. The order granting the
Board’s and Ms, Drummond’s summary judgment motions must be reversed
and Resolution C-48-15, must be declared ultra vires and void.

2, The prosecuting attorney is the sole civil legal advisor to
the county,

The Board and Ms, Drummond both contend that the elected
prosecuting attorney is not the sole civil legal advisor to the county. They
claim that the plain language of RCW 36.27.020 gives the Board the option
of utilizing the services of the prosecuting attorney. See Board’s Brief at 32-
33. The Board claims additional support for its premise by quoting the text
of Rem. Rev. Stat. § 4130, as itappears in Harter v, King County, 111 Wn.2d
583, 594-96, 119 P.2d 919 (1941). Board’s Brief, at 30-31. Finally, the
Board cites to AGO 1959 No. 6 and AGO 1955 No. 48, as support for the

proposition that county commissioners enjoy carte blanche when it comes to
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the selection of their attorney. Board’s Brief, at 33-34, These arguments
do not survive scrutiny,

a. Plain language of RCW 36.27.020

While the legislature has the power to assign additional duties to a
prosecuting attorney, the legislature lacks the power to remove core
functions from the prosecuting attorney. See State v. Rice, 174 Wn.2d 834,
905,279 P.3d 849 (2012). The core functions of the prosecuting attorney are
those that were assigned to the office at the time the constitution was
adopted. See generally, Melton, 192 Wash, at 388. The core functions at the
time the constitution was adopted included representation of the State in
criminal matters and representation of the county in civil matters. See Brief
of Appellant, at 16-19.

In modern times, the legislature continues to recognize the dual
nature of the prosecuting attorney’s office:

The legislature finds that an elected county prosecuting

attorney functions as both a state officer in pursuing criminal

cases on behalf of the state of Washington, and es a county

officer who acts as civil counsel for the county . . . The

elected prosecuting attorney’s dual role as a state officer and

a county officer is reflected in various provisions of the state

Constitution and within state statute.
Laws of 2008, ch. 309, § 1.

The statute that most reflects the prosecuting attorney’s dual role is

RCW 36.27.020. This statute, which is a direct descendent of the territorial

statutes,” scts out the core functions of the prosecuting attorney. The first

¥ he historical record of RCW 36.27.020, as compiled by the Code Reviser, is

2012 1stsp.s,c 5 §2; 1995 ¢ 194 § 4; 1987 ¢ 202 § 205; 1975 st ex.s.
(continued...)
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[ S

four provisions address the prosecuting attorney’s duties as the county’s civil
counsel. The plain language of these four provisions clearly place all civil
legal functions in the hands of the prosecuting atiorney:

(1) Be legal adviser of the legislative authority, giving
it his or her written opinion when required by the legislative
authority or the chairperson thereof touching any subject
which the legislative authority may be called or required to
act upon relating to the management of county affairs;

(2) Be legal adviser to all county . . .officers, . .in all
matters relating to their official business, and when required
draw up all instruments of an official nature for the use of
said ofticers;

(3) Appear for and represent the . . . county .. .in all
. .. civil proceedings in which the . . . county .. . maybe a

party;

(4) Prosecute all . , . civil actions in which . . . the
covnty may be a party, defend all suits brought against . . . the
county,*"and prosecute actions upon forfeited recognizances

*(...continued)

c19871;1963 ¢ 4§ 36,27.020, Pror; (Y1911 ¢ 73§ 1;1891¢c 55§ 7;
RRS § 116, (i) 1886 p 65 § 5; 1883 p 73 § 10; Code 1881 § 2171; 1879
p93§6;1877p246§6;1863p 408 § 4, 1860p335§3; 1858 p 12§ 4;
1854 p 416 § 4; RRS § 4130. (1if) 1886 p 61 § 7; 1883 p 73 § 12; Code
1881 § 2168; 1879 p 94 § §; 1877 p 247 § 8, RRS § 4131, (iv) 1886 p 61
§8; 1883 p 74 § 13; Code 1881 § 2169; 1879 p 94 § 8; 1877 p 247 § 9;
RRS §4132,(v) 1880 p 61 §9; 1883 p 74 § 14; Code 1881 § 2170; 1879
p 94891877 p247 § 10; RRS § 4133, (vi) 1886p 62§ 13, 1883 p 74 §
18; Code 1881 § 2165; 1879 p 95 § 13; 1877 p 248 § 14; 1863 p 409 § 5;
1860 p 334 § 4; 1858 p 12 § 5; 1854 p 417 § 5; RRS § 4134, (vii)
Referendum No. 24; 1941 ¢ 191 § 1; 1886 p 63 § 18; 1883 p 76 § 24;
Code 1881 § 2146; 1879 p 96 § 18; RRS § 4136, (viii) Code 1881 § 3150;
1866 p 52 § 10; RRS § 4137, (ix) 1933 exs. ¢ 62 § 81, part; RRS §
7306-81, part.]

See Washington State Legislature web site at
hittp://app.leg wa. gow/RCW/default.espxTeite=36.27.020 (last visited Apr, 12, 2016).

TR esolution C-48-15 authorizes Ms, Drummond to “Defend]] adopted legislation.” See
CP 320 (Resolution C-48-15, at page 4, Section 2, Services to be Provided, no. 5). The
county, of course, is a party 1o any action that seeks to invalidate the Board's devisions
pursuant to the Growth Menagement Act, See, e.g., Kittitas County v. E. Wash. Growth
Mgmt. Hearings Board, 172 Wn, 2d 144, 151, 256 P.3d 1193 (2011) (county filed suit to
challenge decisions of the Eastern Washington Growth Management Hearings Board that
invalidated provisions of the county's code). The Board makes no effort to explain why the

(continued...)
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and bonds and actions for the recovery of debts, fines,
penalties, and forfeitures accruing to . . . the county;

RCW 36.27.020(1)~(4).

The Board requests that this Court ignore the first clause of RCW
36.27.020(1), and focus on the phrase “when requested by the legislative
authority.” Board’s Brief at 33. The rules of grammar,” howevet, do not
support the Board’s contention that the phrase “when requestied by the
legislative authority” meodifies the phrage “[ble legal adviser of the
legislative authority” as well as ‘the phrase “giving it his or her written
opinion.” Two different, but related, syntactic principles limit the reach of
the “when requested by the legislative authority” modifier.

The nearest-reasonable referent cannon, which applies when the
statute contains a non-parallel series of nouns or verbs, holds that the
modifyiﬁg clause applies only to the nearest reasonable referent, See
Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of
Legal Texts, 152 (2012). The last-antecedent cannon limits the application
of the modifier o the final term in the series, unless separated from all
antecedents by 4 comma, 2A Statutes and Statutory Construction, § 47:33,
at 494-501 (7th rev. ed. 2014). See also State v. Bunker, 169 Wn.2d 571,
578,238 P.3d 487 (2010).

. .continued)
phrase “defend all suits” in RCW 36.27.020(4), eilows for the transfer of the duty to defend
ftom Proseeutor Banks to Ms, Drummond,

BThe traditional rules of grammar are employed in discerning the plain Janguage of a
statute. Jn re Forfeiture of One 1970 Chevrolet Chevelle, 166 Wn.2d 834,839,215 P.3d 166
(2009). “Applying grammatical rules is . , . the first step in determining whether a statute has
a plain meaning. . .” Dep 't of Labor and Industries v. Slaugh, 177 Wn. App. 439, 448, 312
P.3d 676 (2013), review denied, 180 Wn.2d 1007 (2014).
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Under both of these rules, application of the “when requested by the
legislative authority” modifier to the “[ble legal advisor of the legislative
authority” duty, would require the insertion of a comma after the phrase
“giving it his or her written opinion.” In other words, RCW 36.27.020(1)
would have to be modified as follows:

(1) Be legal adviser of the legislative authority, giving

it his or her written opinion[,] when required by the

legislative authority or the chairperson thereof touching any

subject which the legislative authority may be called or
required to act upon relating to the management of county
affairs;

This Court will sometimes abandon the last antecedent rule, when
other factors, such as context and language in related statutes, indicate
contrary legislative intent or if applying the rule would result in an absurd
or nongensical interpretation. Bunker, 169 Wn.2d at 577-81. Application of
the last antecedent rule and/or the nearest reasonable referent rule does not
conflict with legislative intent and does not result in an absurd or nonsensical
interpretation. 'The limitation upon the request for written opinions
contained in RCW 36.27.020(1), prevents the prosecuting attorney from
being confronted with multiple, polssibly conflicting, requests for written
opinions from each individual county commissioner. This portion of RCW
36,27.020(1) recognizes that the legislative authority must act as a unit,
rather then individually. See generaily RCW 36.32.010 (at least two of the
three county commissioners are needed to do business),

b. Artifacts in the commercial code. |

The Board contends that its use of RCW 36.32.200 was “entirely

consistent with the Supreme Court’s analysis in Harter v. King County, 11
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Wn.2d 583, 119 P.2d 919 (1941).” Board’s Brief, at 30. The Harter court’s
resolution of a dispute between the county prosecutor and the board of
county commissioners in favor of the prosecuting attorney relied, in part,
upon the language of Rem. Rev. Stat, § 4130, But the Harter court was
mistaken that Rem. Rev. Stat. § 4130 accurately set out the law,

Remington Revised Statute § 4130 is a composite of several
independent acts of the legislature, ranging from territorial days down to the
1911 session. Rem. Rev, Stat, § 4130 1s

the compiler’s idea of what now remains of the many

enactments of the Legislature. But the compilation has no

official sanction, in the sense that it controls the construction

the court must put upon the several acts, If it includes matter

superseded, the matter must be rgjected; and if there are

matters not superseded and not contained therein, they must

be searched out and given effect.

Spokane v. Frapklin County, 106 Wash. 21,26, 179 Pac. 113 (1919). dccord
Parosa v. Tacoma, 57 Wn.2d 409, 413, 357 P.2d 873 (1960) (“In the event
of .a discrepancy between the law enacted by the legislature and a
compilation, the legislative acts control.”).

The proviso relied upon by both the Board and the Harter court,
“Provided, the commissioners of any county may employ other attorneys,
when they may deem it for the interest of their county,” appeared solely in
a pre-statehood territorial statute, Laws of 1885, pg. 61, § 5. This pre-
statehood territorial statute provided for the election of prosecuting attorneys
by districts compromised of multiple counties. See Laws of 1885, pg. 59, §

1. At a time of primitive transportation, primitive roads, and primitive

communications, the proviso provided commissioners of the large
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geographic districts® with the ability to obtain representation on time-
sensitive matters when the prosecuting attorney could not be reached.

The Washington Constitution in 1889 made counties, not districts, the
political unit of governement and provided each county with a prosecuting
attorney. See Const. art. XI, sec. 5, The associated reduction in the area
which the prosecuting attorney was required to serve, led the legislature to
eliminate the proviso that the Harter court r—elied upon' from the post-
ratification statute, See Rqed v, Gormley, 47 Wash. 355, 359, 91 P. 1093
(1907) (noting that the proviso empowering the commissioners to employ
other attorneys was removed from the 1891 enactment).

When language contained in an earlier statute is not included in a
' later statute, the omission is interpreted as an intentional act, See, e.g., State
v. Veliz, 176 Wn.2d 849, 863,298 P.3d 75 (2013) (“The contrast between the
new statute and the old statute is stark, The legislature removed all custody
and visitation language from RCW 26,50.060. It did not, however, replace
it with corresponding parenting plan language. This omission indicates that
the legislature did not fatend DVPA orders to be parenting plans.”). Even

when a court believes the omission was unintentional, the court may not add

®The area of each district may be caleulated using data available on the United States
Department of Commerce, United Staies Census Buresu’s Quick Facts page.
http:/fwww.census,gov/quicktacts/table/PSTO45215/00 (last visited Apr, 13, 2016). These
calculations reveal that at least one district contained over 6,000 square miles and at least
three other districts exceeded 2,500 square miles,

’ Walla Walla County /Franklin County District containg 2512.3 sq, miles

. King County/Kitsap County/Snchomish County District contained 4597,78
56, miles

J Lincoln County/Douglas County/Adsms County District contained
6054.73 5q, miles

v Jefferson County/Clallam County/Island County/Sen Juan County District

contained 3924.4 sq. miles
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language it believes was omitted. See, e.g., Rest. Dev., Inc. v. Cananwill,
Inc., 150 Wn.2d 674, 682, 80 P.3d 598 (2003) (“[A] court must not add
words where the legislature has chosen not to include them.”); State v,
Moses, 145 Wn.2d 370, 374, 37 P.3d 1216 (2002) (“Whete the Legislature
omits language from a statute, intentionally or inadvertently, this court will
not read into the statute the language that it believes was omitted.”).

Here, the legistature clearly believed that its omission of the proviso
that had previously appeared in Laws of 1885, pg. 61, § 5, from the 1891
enactment deprived the commissioners of the ability to pay attorneys who
were hired when the elected prosecutor was absent or suffered from a
disability. Fourteen years later, to address this concern, the legislature
enacted Laws of 1903, ch. 25, which was later codified as RCW 36.32.200.

To avoid errors such as the one inadvertently made by the Harter
court, the legislature created a statutory law committee and the office of code
reviser, See generally Chapter 1.08 RCW. One of the three duties assigned
to the newly created entities was “to examine every word and every section
in the entire code, to point out these differences that had occurred, document
them, propose corrections” and then publish the corrected code. See Anne
Kilgannon, Richard O. White: Washington State Code Reviser: An Oral
History Interview wi th‘Richard O. White, Representative Tom Copeland and
Gary Marchesini at 2-3 (2004).% In the course of performing this duty, the
proviso that the Harter court relied upon was eliminated as “manifestly

obsolete.” RCW 1.08,015(Z)(m). The contemporary statute, RCW

% Available at hitp //app.leg wa.govioralhistory/white/white-interview,pdf(last visited Apr.
13, 2016).
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36.27,020, that sets out the duties of the prosecuting attorney, does not
contain the language relied upon by the Harter court.

c. AGO 1955 No. 48 and AGO 1959 No. 6.

The Board jsolates words and phrases from two Attorney General
Opinions as support for its claimed right to hire private attorneys to perform
the duties of the elected prosecuting attorney. See Board’s Brief at 33-34.
The relied uﬁon quotes are dicta, Read in context, neither the quoted
language nor the cited opinions, support the Board’s position,

AGO 1955 No. 48 addressed the question of whether a board of
county commissioners can participate in the selection and removal of deputy
prosecuting attorneys. Unsurprisingly, the AGO reached the conclusion that
the prosecuting attorney enjoys “unlimited discretion in the selection of his
legal deputies.” AGO 1955 No. 48 at 4. During the course of its analysis,
the author linked RCW 36,32.200°s authority to contract with other attorneys
to the erroneously included proviso contained in Rem. Rev. Stat. § 4130,
AGO 1955 No. 48 at 3, Even with this error, the opinion recognized that the
Board’s employment of a private atiorney is limited to “attorneys hired by
the county for a special purpose outside the usual scope of the prosecutor’s

office.” Id. at 3. This statement is consistent with State ex rel, Hunt’s

‘holding that RCW 36,32.200 may only be used to retain attorneys to perform

functions, such as lobbying, that are not already assigned to the prosecuting
attorney. 153 Wash, at 421-22.

AGO 1959 No, 6 deals with the prosecuting attorney’s ability to
appoint a non-county resident assistant attorney general as a special deputy
prosecuting attorney and the attorney general’s ability to appoint a special
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assistant attorney general to assist the prosecuting attorney in proceedings
before a grand jury. The opinion held that while the contemporary statutes
prohibited the prosecuting attorney from appointing a non-regident as a
special deputy prosecuting attorney, the court could appoint as special
counsel pursuant to RCW 36.27.030, a non resident lawyer, Jd, at 3-5. The
opinion further indicated that the attorney general lacks the power to perform
the duties assigned by statute to the prosecuting attorney. Id, at 6. Beyond
a reference to AGO 1955 No. 48, AGO 1959 No, 6 does not cite to RCW
36.32.200 and does not address when a board of county commissioners may
appoint a special counsel. See AGO 1959 No, 6 at2.*! _

3. RCW 36.32.200 does not grant the board the power to

assign any of a non-disabled prosecuting attorney’s duties
to a private attorney.

The Board contends that the plain language of RCW 36.32.200, the
legislative history of RCW 36.32,200, and Washington Attorney General
Opinions establish the legality of Resolution C-48-15 and their power to hire
Ms. Drummond to perform the duties contained therein, See Board’s Brief

at 25-31. Unfortunately for the Board, careful consideration of the plain

language of RCW 36.32.200, the full legislative history of RCW 36.32.200,

*'The fragment of AGO 1959 No, & the Board quotes on page 34 of its brief, appears in
thig paragraph:

In an opinion issued on March 28, 1955, to the Executive Secretary of the
Washington Association of County Comumissioners (AGO 55-57 No. 48),
the atfomey general ruled that i view of the statutes, supra, a deputy
prosecuting attorney must be a resident of the county in which he serves.
However, that opinion contained a specific staiernent that the conclusion
reached therein was not controlling as to special attorneys appointed either
by tge court (RCW 36,27.020) or by the couuty commissioners (RCW
36.32,200)

AGO1959No.6 at 2,
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and the relevant attorney general opinions establish that Resolution C-48-15
is ultra vires and void.

a, Plain language of RCW 36.32.200.

The procedure by which the board of county commissioners may
retain a special attorney when the office of prosecuting attorney is vacant or
when the prosecuting atforney is unable to act is contained in RCW
36.32.200. This statute states that;

It shall be unlawful for a county legislative authority

to employ or contract with any attorney or counsel to perform

any duty which any prosecuting attorney is authorized or

required by law to perform, unless the contract of

employment of such attorney or counsel has been first
reduced to writing and approved by the presiding superior

court judge of the county in writing endorsed thereon, This

section shall mot prohibit the appointment of deputy

prosecuting attorneys in the manner provided by law.

Any contract written pursuant to this section shall be
limited to two years in duration.

RCW 36.32.200.

RCW 36.32.200 is not a grant of authority to the county
commijssioners — it is a limitation on their anthority, The statute does not
state “it shall be lawful to employ” with the approval of the presiding judge.
RCW 36.32.200 does not provide any authority to contract with a private
attorney. The statute presumes that the authority to contract exists elsewhere,
and limits the manner in which that authority can be exercised, This statute
does not render lawful an otherwise unauthorized appointment.

The Board’s position to the contrary relies solely upon the logical
fallacy of “denying the antecedent.” See Board’s Brief, at 25-28. Denying

the antecedent, sometimes also called inverse error or fallacy of the inverse,
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is a formal fallacy of inferring the inverse from the original statement. It is
committed by reasoning in the form:

If P, then Q.

Not P.

Therefore, not Q.
See generally State v. Brush, 183 Wn.2d 550, 568 n.8, 353 P.3d 213 (2015)
(Wiggins, J. concurring in part, and concurring in result). The flawed nature
of such reasoning becomes readily apparent with this example:

Consider the following argument, which uses “snowing” as

the antecedent and “cold” as the consequent: “Premise 1. If

it is snowing, then it is cold outside. Premise 2: It is not

snowing. Conclusion: It is not cold outside.” Plainly, the

above conclusion does not follow from its premises; it can be

cold without snow falling, even though snowfall requires a

cold outside temperature,
1.

Reduced to this syllogistic form, the Board’s argument is, essentially

as follows:

[Hypothesig]: If P, then Q. If a contract to hire outside
counsel is not approved by the presiding judge, it is unlawful.

Not P. The contract in this case was approved by the
presiding judge. '

[Congclusion]: Therefore, not Q. The contract in this case
was not unlawful,

Plainly the conclusion does not follow from its premise. The contract
may still be unlawful because the office of prosecuting attorney was filled by

the voters.”> The contract may still be unlawful because county

*County commissioners mg employ 2 private attorney to perform the duties of the
prosecuting attormey when the office of the prosecuting aitorney is vacant due to no lawyers
{continued...}
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commissioners may not authorize someone else to perform the duties of a
separately elected official.” The contract may still be unlawful because the
judicial approval was not preceded by an RCW 36.27.030 finding of
disability.” All three of these circumstances are present in the instant case.

b. Legislative history of RCW 36.32.200.

The Board contends that the legislative history of RCW 36.32.200,
supports its position that the Board may frecly retain counsel to perform the
duties of the elected prosecuting attorney. Board’s Brief, at 28. The Board
supports this contention by a misleading and incomplete recitation of the
historical record. Id., at 28-30. A review of the entire record related fo the
adoption of Laws of 1983, ch. 129, § 1, demonstrates the legislature’s respect
for this Court’s precedent and the Washington Constitution,

Despite this Court’s holding in State ex rel, Hunt, that Rem. Rev.
Stat.s § 4075 is subject to the rule that county commissioners may not use tax
payer moneys to directly hire someone to perform the duties of another
elected official, 153 Wash. at 421, four senators proposed that RCW
36.32.200 be repealed and replaced with the following:

New Section. Sec. 1. There is added 1o chapter 4,

Laws of 1983 and to chapter 36.27 RCW a new section to
read as follows:

(. continued)
residing within the county. AGO 1891-92, p. 186-87 (1891).

“Contracts with attorneys pursuant to RCW 36.32,200 are subject to the rule announced
in Northwestern Improvement Co. v. McNeil, 100 Wash. 22, 170 P. 338 (1918). See State
ex rel. Flunt, 153 Wash, at 421.

#The power of the court to allow mother attorney to perform the duties of the
prosecuting attorney is limited to those ciroumstances mentioned in RCW 36.27.030. See
Siate v. Heaton, 21 Wash. 59, 62, 56 P, 843 (1899) (discussing prior version of RCW
36.27.030).
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Duties of the prosecuting attorney, as set forth in
RCW 36.27.020, shall in any county entering into a contract
pursuant to section 2 of this act, be modified to the extent and
in the manner provided by the contract.

New Section, Sec. 2. There is added to chapter 4,
Laws of 1983 and to chapter 36.27 RCW a new section to
read as follows:

The legislative authority or any county may contract
to employ orretain one ormore persons admitted as attorneys
and counselors by the courts of this state to perform any or all
of the following legal services on behalf of the county:

(1) Act as legal advisor to the county officers,
providing them with legal advice regarding the conduct of
their public duties and drafting legal instruments used by
them to perform their official business; and

(2) Appear for and represent the county in all civil
proceedings to which the county or ity officers are parties.

All such contacts must be in writing and shall clearly
delineate the responsibilities and authority of the contracting
attorney or attorneys. Nothing in this section may be
construed as limiting the authority or the duties of the
prosecuting attorney with respect to the prosecution of
criminal actions or the administration of grand jury
proceedings.

New Setion, Sec. 3. Section 36,32.200, chapter 4,
Laws of 1963 and RCW 36.32.200 are cach repealed.

SB 3151 (1983).%
This proposal was rejected by the Senate Commiitee on Local
Government and replaced by a substitute senate bill. CP 576. SSB 3151
(1983) added two new restrictions to RCW 36.32.200. The substitute bill
removed any ability to contract with a private attorney to perform the duties
. of the attorney general and limited the duration of all contracts with private

attorneys:

*5The proposed bill and other historical records related to 85B 3151 (1983) may be found
at CP 559-580,
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It shall be uniawful for the-board-of a county commissiorrers
legislative authority to employ; or contract with or pay any
special attorney or counsel to perform any duty which e
atterney-generat-or any prosecuting attorney is authorized or
required by law to perform unless the contract of employment
of such special attorney or counsel has been first reduced to
writing and approved by the presiding superior court judge of
the county or-enmajority-of thefudges in writing endorsed
thereon. This section shall not prohibit the appointment of
deputy prosecuting attorneys in the manner provided by law.

Any contract written pursuant to this section shall be
limited to two years in duration.

SSB 3151,

The approval of SSB 3151 was preceded by a faitly spirited floor
debate with Senator Rasmussen urging the removal of all restrictions upon
the hiring of private counsel. 1 Senate Journal, 48th Leg., Reg, Sess., at 554
{Wash. 1983). The Senate deferred further consideration of SSB 3151, at
Senator Rasmussen’s request to allow for the preparation of an amendment
that would grant county commissioners the freedom to hire private attorneys
to perform duties assigned fo the prosecuting attorney. 1 Senate Journal, at
555.

Fourteen days later, when SSB 3151 was returned to the senate floor,
a motion was made to reconsider the decision of the Senate Comtnitiee on
Local Government that substituted SSB 3151 for SB 3151. 1 Senate Journal,
at 736, After this motion failed, “[d]ebate ensued” regarding the wisdom of
SSB 3151, 1 Senate Journal, at 736. Ultimately, SSB 3151, which added
restrictions to the use of private counsel, passed with a majority vote that did

not include Senator Rasmussen. 1 Senate Journal, at 736-37.
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c. ‘Washington Attorney General Opinions

The State’s opening brief discusses a number of Attorney General
Opinions and Attorney General Letter Opinions that were issued between
1891 and 2015.* The Board’s discussion of the “1974 Attorney General
Opinion No. 15,” Board’s Brief, at 31, demands a brief response.

The Board devotes nearly two pages of its briefto the 1974 Attorney
General Opinion No. 15,” See Board’s Brief, at 31-32, AGO 1974 No. 15
does not contain the language the Board relies upon. Compare Board’s Brief
at 31-32, with AGO 1974 No. 15.77 AGO 1974 No, 15 deals with employee
use of an automobile that is owned or leased by the state, not with the hiring
of an outside attorney. ‘

Ifthe Board’s discussion actually relates to AGLO 1974 No, 15, their
omission of the first and third sentence from the quotation that appears in
footnote 56 of its brief leaves the erroneous impression that the attorney
general untreservedly supports their use of RCW 36,32.200 to retain Ms.
Drummond. The full paragraph dispels any such belief:

In so answering this question, we are not to be taken as

having passed upon the constitutionality of RCW 36.32.200,

supra, In accordance with long-standing policy, this office

must presume that statute, as any other duly enacted statute,

to be constitutional until such time as it is otherwise

determined by a court of competent jurisdiction. Accord,

AGO 1971 No, 12 [[to Gordon L. Walgren, State Senator on

March 16, 1971]]. We would be remiss in this regard,
however, not to point out to you the possible ramifications

*Copies of every Atiomey General Opinion and Attorney General Letter Opinion that the
State cited may be found in appendix C to the brief of appellant.

YAGD 1974 No. 15 may be found at  http://www.atg.wa.gov/ago-opinions/
offices-and-officers-employees-staie-institutions-salaries-use-state-owned-or-leased  (last
visited Apr. 11, 2016).
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upon this question of State ex rel. Johnston v. Melton, 192
Wash, 379, 73 P.2d 1334 (1937), as explained in our letter of
July 19, 1973, to State Representative Richard King [[an
Informal Opinion AIR-73615]], copy enclosed.

AGLO 1974 No. 15 atn, 1.
V. CONCLUSION

The Board’s contract with Ms. Drummond to perform duties assigned
to the Island County Prosecuting Attorney disenfranchised the voters® and
unconstimtionallly. expended public funds. The State respectfully requests
that this Court reverse the trial court’s orders and remand with directions fo
enter an RCW 7.56,100 judgment of ouster against Ms. Drummond and with
directions to declare Resolution C-48-15 ultra vires and void,

Respectfully submitted this 18th day of April, 2016.

GREGORY M. BANKS, WSBA No. 22926
Island County Prosecuting %ttomey

N .
ima(h (M, e
PAMELA B, LOGINSKY, WSBA Neo/ 18096
Special Deputy Prosecuting Attorney
206 10th Ave, SE
Olymapia, WA 98501
Tel: 360-753-2175
Fax: 360-753-3943
E-mail: pamloginsky@waprosecutors.org

BMeCall v. Devine, 334 111, App. 3d 192, 777 N.E.2d 405, 416-17 (2004) (quoting a trial
court judge) (“[Rlemoval of a duly elected public official is a drastic measme for it
disenfranchises the very electorate who, through its votes, has spoken.™).
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PROOF OF SERVICE

I, Pameta B, Loginsky, declare that T have personal knowledge of the
matters set forth below and that I am competent to testify to the matters
stated herein.

On the 18th day of April, 2016, Iserved copies of the document upon
which this proof of service appears, by e-mail, pursuant to the prior
agreement of counsel to
Robert Gould, Counsel for Defendants, at rhgould@nwlegalmal.com and at
Lphelan@nwlegalmal.com
and to
Scott Missall and Athan E. Tramountanas, Counsel for the Island County
Board of Commissioners at smissall@scblaw.com and at
athant@scblaw.com and at tbackus@scblaw.com and at
nthomas@scblaw.com and at Ifsutton@scblaw,.com
and to
Jeff Bven, Deputy Solicitor General at JeffE@ATG.WA.GOV

Signed under the penalty of perjury under the laws of the state of
Washington this 18th day of April, 2016, at Olympia, Washington.

PAMELA B. LOGINSKY ’
WSBA No. 18096
Special Deputy Prosecuting Attorney
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Please let me know if you should encounter any difficulty in opening the document,
Sincerely,

Pam Loginsky
Island County Special Deputy Prosecuting Attorney
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APPENDIX A

Text of RCW 36.32.330 and of Laws of 1893, ch. 121, § 1

RCW 36.32.330

Any person may appeal to
the superior court from any
decision or order of the board
of county commissioners. Such
appeal shall be taken within
twenty days after the decision
or order, and the appellant shall
within that time serve notice of
appeal on the county
commniissioners, The notice shall
be in writing and shall be
delivered to at least one of the
county commissioners
personally, or left with the
county auditor. The appellant
shall, within ten days after
service of the notice of appeal
give a bond to the county with
che Or more Ssuteties, to be
approved by the county auditor,
conditioned for the paymert of
all costs which shall be
adjudged against him or her on
such appeal in the superior
court. The practice regulating
appeals from and writs of
certiorari to justice's courts
shall, insofar as applicable,
govern in matters of appesl
from a decision or order of the

board of county commissioners,

Nothing herein contained
shall be construed to prevent a
party baving a claim against any
county in this state from
enforcing the collection thersof
by civil action in any court of
competent jurisdiction after the
same has been presented to and
filed as provided by law and

Laws of 1893,¢h. 121, § 1

Any person may appeal
from any decision or order of
the board of county
commissioners to the superior
court of the proper county. Such
appeal shall be taken within
twenty days after such decision
or order, and the party
appealing shall within said time
serve notice on the county
commissioners that the appeal
is taken, which notice shall be
in writing and shall be delivered
to at least one of the county
conumissioners I}iarsonally, or
left with the clerk of the board;
the party appealing shall within
ten days after the service of the
notice of appeal give a bond to
the county with one or more
sureties, to be approved by the
clerk of the board, conditioned
for the payment of all costs
which shall be adjudged against
him on such appeal in the
superior court. The practice
regulating appeals from and
writs of certiorari to justice's
courts shall, so far as the same
may be applicable, govern in
matters of appeal from the
decision or order of the board
of county commissioners.
Nothing herein contained shall
be so construed as to prevent a
party having a claim against any
county in this state from
enforcing the collection thereof
by civil action in any court of
competent jurisdiction, after the
same may have been presented
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disallowed in whole or in part
by the board of county
commissioners of the proper
county. Such action must,
however, be commenced within
the time limitation provided in
RCW 36.45.030.

and disallowed in whole or in
part by the board of county
commissioners of the proper
county: Provided, That such
action be brought within three
months

appeal may be taken from after
such claim has been acted upon
by such board. '
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APPENDIX B

Text of Laws of 19035, ch. 25, § 1 (codified as Remington Revised Statute §

4075) and RCW 36.32.200

Laws of 1905, ch. 25, § 1

Tt shall be unlawful for any
Board of County
Commissioners in any county in
this State to employ, contract
with or pay any special attorney
or counsel to perform any duty
which the Attorney General or
any prosecuting attorney is
authorized or required by law to
perform, unless the contract of
employment of said special
attorney or counsel shall have
been first reduced to writing
and approved by the Superior
Judge of said county or a
majority of the judges thereof,
in writing indorsed thereon:
Provided, this act shall not
prohibit the appointment of
deputy prosecuting attorneys in
the manner provided by law.

RCW 36.32.200

It shall be unlawful for a
county legislative aunthority to
employ or contract with any
attorney or counsel to perform
any duty which any prosecuting
attorney is authorized or
required by law to perform,
unless the contract of
employment of such attorney or
counsel has been first reduced
to writing and approved by the
presiding superior court judge
of the county in writing
endorsed thereon. This section
shall not prohibit the
appointment of deputy
prosecuting attorneys in the
manner provided by law.

Any contract written
pursuant to this section shall be
limited to two years in duration.
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Declaration of Gregory M. Banks in Support of Plaintiff’s Amended
Motion for Summary Judgment (November 9, 2015) ..... CP 388-469
and

Declaration of Gregory M. Banks in Opposition to Defendants’ Motion
for Summary Judgment (January 4,2016) .............. CP 109-185
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IN THE SUPERIOR COURT FOR ISLAND COUNTY, WASHINGTON

STATE OF WASHINGTON, onthe NO. 15-2-00465-9
Relation of Gregory M. Banks, Prosscuting
Attorney of Istand County, :
DECLARATION OF GREGORY M.
Plaintiff, BANKS IN SUPPORT OF
PLAINTIFF'S AMENDED MOTION
V5. FOR SUMMARY JUDGMENT

SUSAN E. DRUMMOND, and Law Offices
of Susan Elizabeth Drummond, PLLC;

Defendants
and

ISLAND COUNTY BOARD OF
COMMISSIONERS,

Intervenor/Defendant,
and Counterclaim
Plaintiff,

1, Gregory M. Banks, certify (or declare) the following:

Tam the duly elected and qualified Island County.Prosccuﬁng Attomey. Thave contimously
held this office since Janunary 1, 1999,

I received the most votes in each of the general elections held in 1998, 2002, 2006, 2010,
and 2014, After each election, I executed an Oath of Office and took office

on Jannary 1 of the year following each election.

TROSECUTING ATTORNEY
OF ISLAND COUNTY
DECLARATION OF GREGORY M. BANKS IN SUPPORT OF Couporile, Sehlonton 5239
PLAINTIFF’S AMENDED MOTION FOR SUMMARY JUDGMENT - I " 360 6797363

CP03388
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In the November 4, 2014, general election I received 20, 685 of the 21,043 ballots cast.'

The Island County Auditor issued a Certificate of Election to me (using my nickname of -
“Cireg Banks™) on December 15, 2014, A true copy of that Certificate of Election is attached to this
affidavit as Exhibit A.

I swore an Oath of Office on December 23, 2014, A true copy of that Qath of Office is
attached ag Exhibit B.

I posted a Public Official Bond on November 7, 2014, which is effective from January 1,
2015, through Jamary 1, 2016, A troe copy of that Public Official Bond is attached as Exhibii C.

I will renew my bond on an annual bagis, as L have done since my first election iIn 1998,

I am an active member of the Washington State Bar Association, I'was admitted fo practice
on November 3, 1993, and I am now and have continuously been an attorney in pood standing since
that date. A true copy of a Certificate of Good Standing issued on July 23, 2015, is attached as
Exhibit 13,

1 am also admitted to practice before the United States District Court forthe Western District
of Washington, and the United States Supreme Court,

I have not been impeached by the Washington Legislature,

I am not, and have never heen, the subject of 2 recall peﬁtioﬁ.

T have notbeen found, pursuant to RCW 36.27.020, to be temaporarity unable to perform my
duties.

Since I first took office on January 1, 1999, the offics haé been orpanized into two divisions—
Civil and Criminal.

The Criminal Division is responsible for the prosecution of criminal and juvenile offenses,

and other related services. Currently, the Criminal Division is staffed by a Chief Criminal Deputy

'See fsland Coonty Anditor, Official Retums of the General Election Held in Island County, Washington
November 4, 2014, =2t 27-28 (Nov, 28, 2014) (available at
hitpsyiwel.sos.wa.govicounty/island/er/Flections/PastElectionResults/Documents/Past Blections/2014/Resultsl 10414.pdf
{last visiiod Nov. 4, 2015).

PROSECUTING ATTORNEY
DF ISLAND COUNTY
' B0, Bax 5000
DECLARATION OF GREGORY M. BANKS IN SUPPORT OF Conperl o
PLAINTIFF’S AMBNDED MOTION FOR SUMMARY JUDGMENT -- 2 360 6701363

CP0382 .




woos =1 th oW e e R

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

Prosecutor, five deputy prosecutors, and six non-lawyer support personnel.

The Civil Division ig responsible to provide legal advice and representation to all coumty
officials, including elected offioials and appointed department heads. Currently the Civil Division
is staffed by a Chief Civil Deputy Prosecuior, one full-fime deputy prosecutor, and a
paralegal/administrative assistant. In addition, depending on the demands of my criminal caseload,
1 personally devote approximately 60% of my time to our civil clients,

The staffing of the Civil Divigion has been static since approximately 2004. Prior o that, the
division had a Chief Civil Deputy Prosecutor and a deputy prosecutor who split his time 50/50
between civil and criminal work, The full-time eivil deputy prosecutor position was established to
respond to the growing demand for legal services cansed by implementation of the Growth
Management Act, Chapter 36.70A RCW. The full time civil depufy prosecutor is known as “the land
nse deputy.” Job postings for this position from the Island County Human Resources Department
{whose director reports to the Board of Island County Cormuissioners) identify the position as:
“Deputy Prosecuting Attorney -~ Land Use,”

Our civil lepal clients are;

1. Island County Assessor

2. Island County Auditor

3. Board of Island County Commissioners

4. Tgland County Board of Equalization

5. Tsland County Board of Health

6. Budget Director
7. Island County Canvassing Board
8. Central Services / Information Technology Dept.
9. Island County Civil Service Commission
10, Island County Clerk
11, Island County Coroner

PROSECUTING ATTORNEY
OF ISLAND COUNTY
P.0, Box SO0
DECLARATION OF GREGORY M. BANKS IN SUPPORT OF s X S
PLAINTIFF’S AMENDED MOTION FOR SUMMARY JUDGMENT --3 360-619-7363

CPD390
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15,
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18,
19,
20,
21.
22.
23.
24,
25.
26.
27,
28.
29.
34,
In addition, we occasiopally advise smaller boards and commissions.

The vast majority of the work performed by our Civil Division falls into one of five

caiegories:

1. Requests for Legal Advice (designated “Legal Assistance Requests™)

Depariment of Emergency Management
District Court of Istand County
Department of Natural Resources
Facilities Department

General Services / Risk Management
Health Departwent

Buman Resources Department

Human Services Department

Juvenile Court Services

LEOFF 1 Disebility Board

Noxzious Weed Control Board

Parks Department

Planning and Community Development
Public Works Department

Island County Sheriff

Island County Superior Court

Solid Waste Department

Tsland County Treasurer

‘WB8U Cooperative Extension

2, Litigation

3. Pre-execution Contract Review

4, Public Records Response Reviews

DECLARATION OF GREGORY M. BANKS IN SUPPORT OF

PLAINTIFF'S AMENDED MOTION FOR SUMMARY JUDGMENT -4

CP0391

FROSECUTING ATTORNEY
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Coupuvilke, Waghington 98239
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5. Code Reviser Review of proposed ordinances

“Legal Assistance Requests” may concern any aspect of the functioning of county
government —including, among other areas, taxation, elections, employment law, open government,
tort ligbility, real property and eminent domain, and land use regulation, Many requests are handled
informally with our clients, and we respond verbally or via informal e-mails. Such work does not
result in the issuance of a formal opinion, and is not congistently tracked in our case management
systern. Requests for agsistance that concem complex legal issues, or that concern scenarios likely
to reoceur, or for other reasons are deemed worthy of more formality, will be reduced to writing,
and answered via confidential attorney/client privileged memorandum,

Neither I nor my deputy prosecutoxs “bill” departments for our time, and therefore do not
keep track of our time spent working on a particular case, project or client request.

Between Junuary, 2010 and June 20, 2015, the Prosecuting Attorney’s Office has responded
to 661 formal requests for legal assistance. A Civil Client Satisfaction Survey conducted in July of
2015 revoals that nearly 60% of responding civil clients are very satisfied with the services provided
by the Island County Prosecuting Attorney’s Office, Less than 4% are somewhat dissatisfied with
the sexvices provided by the Island County Prosecuting Attorney’s Office. The survey was provided
to all elected officials and department heads, as well as “high lovel” employees who were identified
by department heads as personnel in their agencies who had directly used our services. A true copy
of the survey results is attached to this affidavit as Exhibit E.

Of the 661 formal requests for legal opitions, more than 10% have been in response to
requests by the Planning Department. The only two agencies who had a higher percentage of
requests were the Board of Tsland County Commissioners and the Island County Auditor {21% and
15%, respectively). Because of congiraints on meeting with more than one member of the Board of
Commissioners, (2 members constitutes a2 quorum), we favor providing advice to all three
comrnissioners in writing, which partly accounts for their high percentage.

The Jsland County Department of Planning and Community Develo[iment (hereafter,

FROSECUTING ATTORNEY
OF ISLAND COUNTY
DECLARATION OF GREGORY M. BANKS IN SUFPORT OF Coovile dlogion 8220
PLATNTIFRS AMENDED MOTION FOR SUMMARY JUDGMENT — 5 3606797363

CP0392
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“Planming Department™ is responsible for land use regulation in Island County. Long range
planners in the depariment develop, draft, review and propose amendments to the couiity’s growth
management comprehensive plan and the development regulations. Short range planners review
development applications for compliance with state and county land use and building regulations,
and make permiiting decisions based on their review. Enforcement officers enforce the code
provisions through notices of violation and, whet necessary, litigation,

The Prosecuting Attomey’s Civil Division provides lepal advice and representation fo
support all aspects of the work of the Planning Department. My deputies and I take a holistie |
approach to advising the Planning Department, which we are sble to do because we are involved
with all of their duties. This Department consumes a significant amount of the Chief Civil Deputy’s
time and the majority of my current “land use depnty’s” time, Declarations from Mr, Mitchell and
Mr. Long that discuss their duties and client demand are attached to this affidavit as Exhibit F.

I carefully cultivated the kmowledge, skill, and resources within my office to provide
consistent quality legal advice to the planning department. I took this step afier considering the
troublesome and costly past of the County’s handling of Growth Management Act planming and
litigation. I concluded that many of the problems were caused by the County’s use of outside
counsel in the 1990s and early 2000s. The County spent nearly a million dollars on outside counsel
who, many years late, and after findings of non-compliance and invalidity, shepherded the adoption
of regulations that were riddled with problems, and, consequently challenged viporously by
opponents. '

‘When the last outside counsel severed hisrelationship with the County, my office was called
upon to defend some of his poorly drafted regulations. Our record of litigation was, admittedly
mixed, However, the failares were owing to regulations that were not supported by science, and by
risky decisions to push the boundaries of the GMA made at the urging of (or with the blessing of)
outside connsel, In spite of some of the risky decisions, and the additional effort required to get up

to speed on a large package of legislation that we wers not fnvolved in drafling—my office prevailed

PROSECUFING ATTORNEY
OF ISLAND COUNTY

DECLARATION OF GREGORY M. BANKS IN SUPPORT OF Coupe vﬂlaf{&&:;ggﬂ;mg

PLAINTIFF’S AMENDED MOTION FOR SUMMARY JUDGMENT --6 380.670.7363

CP0393




[ TR -~ T Y+ - . T - VLR AN

S I e T i o i - e~

on many issues.

As an elected official, I am also directly accountable to the citizens for the expenditure of
taxpayer’s dollars. Althongh I have no power o authorize budgets, I do request them and I am
responsible to spend the allocated funds frugally. Budgets in Island County have been spare since
Ibegan my tenure, I am keenly aware of the fact that any department who enpages in excessive
spending harms the ability of other connty departments to perform their duties. Hiring outside
counsel who, on an hourly basis, often cost ten-fold what a deputy prosecutor costs should only be
undertaken when benefits of snch counsel are justified by the huge costs.

Based upon this history, I resolved to keep GMA planning edvice and Litigation “in house.”
Besides the preparation of a comprehensive plan and drafiing development regulations, we also
a;tdvise and represent the planning department on permitting decisions and enforcement actions that
are based upon those regulations, Cultivating first-hand institutional knowledge of the creation of
the regulations is greatly beneficial in advising the department on their proper application.
Contracting out the legal work, on the other hand, diminishes that institutional knowledge.

I have taken steps to keep myself and my deputies up to date regarding the GMA. and related
statutes. Since at least January, 2006, through January, 2015, I have authorized paymeni for
membership for a deputy prosecutor in the Washingion State Bar Practice Sections — the
Environmental and Land Use Law Section. My civil depuiies and I attend continving legal
gducation regarding land use matters and the Growth Mavagement Act on an annual bagig, and
sometimes more frequently, as well as keeping abreast of new developments through webinars, and
discussions among land use deputy prosecutors the state,

Theso educational efforts aro augmented by the knowledge gained while representing the
Pianning Department in judicial and administrative lawsuits. Most of that Iitigation has been
concerned with the compliance of the county’s comprehensive plan and development regulations
with the Growth Mahagement Act. As a result, I can confidently say that my civil deputy

prosecutors have greater knowledge of Island County’s land use code than any person anywhere.
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Inthe following cases, the Island County Prosecuting Attorney has represented Island County
and the Planning Department. In some cases, my office took over litigation from private counsel
who had been originally retained in 19935, In many otherg, incinding all of the cases begun after
2008, my office represented the County at the inception of the case. Most of the litigation involved
the Whidbey Environmental Action Network (WEAN), and began in front of the Western
Washington Growth Management Hearings Board (WWGMIIB). As can be seat, several progressed
to the Superior Court and the Court of Appeals. The intensity of the litigation varied greatly, from
little more than a Notice of Appearance, followed by agreed resolution, to a case that began in 1998
and was just resolved this year. The list below is non-exhaustive, and is intended to show the Court
that the Civil Division of the Prosecuting Attorney’s office has experience and expertise in dealing
with land use law and litigation. 1t is also intended to rebut the declarations to the contrary of Ms,
Drummond and recently-elected county commissioners, none of who have any factual bases for their
hyperbolic assertions,

1. WEAN v, Island County, WWGMHB 98-2-0023¢ (litigation resulting in over 235

published WWGMHB orders between March, 1999 and March, 2015; the Island
County Prosecutor’s office represented 1sland County since 2005)

2, Island County v, WWGMHB, Island Counrr:y Superior Court Cause Nos. $9-2-00334-
3 and 00-2-00757-9 (on review from WWG No. 98-2-0023c)

3. WEAN v. Island County and WWGMHB, 112 Wn.App. 156 (2004)(review denied
153 Wn.2d 1025 (2005).

4. WEAN v. Island County, WWGMHRB No. 00-2-0001

5. W%AN v, Island County and WWGMHB, Island County Superior Court No. 01-2-
00829-8

6. WEAN v, Island County and Seattle Pacific University, WWGMHRB No. 03-2-0008

7. WEAN v. Island County, WWGMHR No. 04-2-0012 (plaintiff WEAN withdrew
petition for review before decision on the merits}

8. WEAN v. Island County, WWGMHB No. 06-2-0010
9. WEAN v, Isiand County, WWGMHB No. 06-2-0012 and 06-2-0012¢
10,  WEAN v. Island County, WWGMIB No. 06-2-0023
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11,
12.

13.

14,

15.
16.
17,
18.
19.
20.
21.
22,

23,

24.

25.

26,

27

WEAN v, Island County, WWGMHB Na. 06-2-0027

WEAN v. WWGMHB, Island County, et, al., Thurston County Superior Court No.
06-2-02026-7 (on 1eview of WWGM%B 98-2-0023c)

WEAN v, Island County, WWGMHB No. 07-2-0001 (plaintiff WEAN withdrew
petition for review before decision on the merits)

Camano Action for a Rural Environment (CARE) and WEAN v. Island County,
WWGMHB No. 08-2-0026¢

WEAN v. Island County, WWGMHB No, 08-2-0032

WEAN v. Island County, WWGMHB No. 12-2-0016

WEAN v, Island County, WWGMEB No, 14-2-0009

City of Oak Harbor v. Island County, WWGMHB No. 08-2-0022

City of Oak Harbor v, Island County, WWGMHB No. 10-2-0017

City of Oak Harbor v, Island County, WWGMHB No, 11-2-004

City of Oak Harbor v. Island County, WWGMHB No. 11-2-005

City of Oak Harborv. Island County, Thurston County Superior Court Canse No. 12-
%E;{Eg_ogggg)(m review from City of Oak Harbor v. Island County, WWGMHB No,

Rebecca Spraitzar v. Island County, WWGMHB No. (18-2-0023 (challenge to
adequacy of public participation in adopting amendments to comprehensive plan)

Mitchell Streicher v. Island County, WWGMIHB No. 08-2-0015 (challenged to
boundaries of designated non-municipal urban growth area)

C%lggion-Wmdard Homeowners Association v. Island County, WWGMUEB No. 02~
2.

Cameron-Woodard Homeowners Association v. Island County, et. al., Snohomish
County Superior Court Cause No, 02-2-07677-5

David Braathen, et. al. v. Island County, WWGMHB No. 04-2-0001

In addition, my office has represented the County in other land use lawsuits, concerned with

the application of zoning and development regulations which were adopted as a part of the

comprehensive planning process. Examples of such lawsuits include:

I, Istand County v. State of Washingtoti and Commumity Council of Camano Island,
135 Wn.2d 141 (1998) (cn direct review from Thurston County Superior Conrt)
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10,

11.

12.

13.

14,

15.

i6.

Island County v. Maria Keifer, Island County Superior Court Canse No. 05-2-00789-
8 {nuisance abatement and injunction)

TR Camano, Inc., et, al., v. Island County, et. al., Skagit County Superior Court
Cause No, 06-2-00129-2 (challenge by developer of interpretation by County of
permitted uses in the Rural Village Zone)

TR Camano, Inc, v. Island County, Court of Appeals Docket No. 56692-0-1 (July 31,
2006), on appeal from Skagit County Superior Court Canse No. 05-2-060179-

g&gﬁano, Ine, v. Island County, Island County Superior Court Canse No, 04-2-

Lenz Enterprises, Inc, v, Island Coumnty, Washington Court of Appeals, Docket No.
60896—7—Ir&unc 23, ZOUS)Qmpublishegﬁ (unsuccessful challenge by landowner to
zoning determination based on Comprehensive Plan)

Mutiny Bay Shores, et al. v. Island County, et al,, Island County Superior Court
Cause No, 10-2-00098-9 (Land Use Petition Act challenging SEPA DNS)

Maxwelfon Farm, LLC v. Istand County, Istand County Superior Court 13-2-00763-5
(LUPA challenged to Planning’s enforcement action

John Shepard and Kimnberly Shopard, Paula Spina and Crockett Farm, LL.C v. Island
Counfy and James Moore and Sue Symons, Island County Superior Court Cause No,
13-2-01003-2 (LUPA action challenging zoning code interpretation)

PC Landing Corp. v, State of Washington, Department of Ecology, Island County
and Snohomish Public Utility District No. 1, Shoreline Hearings Board No. §14-010
(UPA action challenging zoning code interpretation)

Tulalip Tribes of Washington v. Washington Department of Beology, Island County
and Public Utility District No. 1 of Snohomish County, Shoreline Hearings Board
No. 514-011 (LUPA action challenging zoning code interpretation)

PC Landing Corp. and Tulalip Tribes of Washington v. State of Washington
Department of Beology, Island County, and Snohomish County Public Utili
District No. 1, Shoreline Hearings Board No, §14-010¢ (Consolidated). (LUP
action chaflenging zoning code inferpretation)

Jeanne Co%don v. Island County, Island County Soperior Court Cause No, 14-2-
00412-0 (LUPA. challenge fo permit denial)

John and Patricia Aydelotte v. Island County, Skagit County Superior Court Canse
No. 08-2-00826-9 (LUPA challenging Planning Department Enforcement)

Ralph Ferguson and Ginette Danielson v, Island County, et al,, Skagit County
Supti,lriijor)Com't Caunse No. 09-2-01033-4 (LUPA challenging permit issued to
neighbor’ :

Island Countyv. J; acquc_a?n L. Panl and Richard Pavl, Island County Superior Coust
Cause No. 06-2-00521-4 (County zoning code enforcement)
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17.  Camano Senior Services v, Island County, Island County Superior Court Cause No.
05-2-00874-6 (LUPA challenging zoning code enforcement

Throughout my tenure as Istand County Prosecuting Attorney I have utilized the authority
granted to me by RCW 36.27.040 to appoint attomeys when my office has a conflict of interest, or
an apparent conflict of interest that could undermine public confidence in the office’s objectivity.
Thavealso utilized this authority when my clients would benefit from the special deputy prosecuting
attorney and/or temporary prosecuting attorney’s skills and knowledge. These appointmenis have
generally been given to deputy prosectting attorneys from other counties or to the staff attomey of
the Washington Association of Prosecuting Attomeys. I utilize this pool of attorneys because of
their knowledge about county government and the various statutes that impact county government.
In most of these accasions, the legal work is performed by the special deputy prosecuting attorney

without additional charges to Island County.

Throughout my tenure as Island County Prosecuting Attomey I have consented to and/or
acquiesced fo a number of contracts entered into by the Board of County Corumissioners with
private attorneys. 1agree to the employment of private counsel when my office lacks the necessary
expertise or resources o provide quality legal representation with respect to a legal task. I generally
make the determination that my office is unable to develop the necessary expertise in a reasonable
period of time, after consulting with my clients. Examples of outside counsel that have been
retained, with my consent, by the Board of County Commissioners includes;

1, Tort Litigation, Numerous insurence contracts with the Washington Counties Risk
Pool that require the Risk Pool to retain counsel to defend Island County and county
officers in tort Iitigation. Separate contracts for legal representation have boen
signed at the request of the Washingéton Counties Risk Pool, See, e.g., Resohition
C-82-99 employmg Carney, Badiey Smith and Spelbman to represent%sland County
Sheriff Deputy Hardcastle and provide legal defense in Jawsuit filed in District
Cowurt; Resolution C-88-99 employing Les, Smart, Cook Martin & Patterson fo
defend Island County Sheriff Deputies Meyer and Lindner,

2. Labor Negotiations and Litigation, Although the county uses a non-attorney labor
negotiator for most contract negotiations and dispute resolution short of formal
litigation, attorneys have been retained on a couple of occasions.,  See, e.g.,
Resclution C-93-06 amlgloying Sunonit Law Group to Represent Sheriff Hawley in
arbifration with the Deputy Sheriff's Guild regarding a claim of wrongful
termination; Resolution C-84-14 to employ Summit Law Group, PLLC withrespect
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to labor agreement issnes and negotiations with the Island County Deputy Sheriff’s
Guild Criminal Divisian.

3 Bond Counsel. See, e.g, Resolution C-26-00 employing Foster Peixger, PLLC;
Resolution C-21-05 employing Foster Pepper, PLLC; Resolution C-08-10 to employ
Foster Pepper, PLLC.

4. Solid Waste. Seg, e.g., Resolution C-26-00 employing Foster Pepper, PLLC;
Resolution C-56-05 employing Foster Pep}gler, PLLC; Resolution C-86-07 employing
Foster Pepper, PLLC; Resolution C-77-08 emlgloying Fogter Pepper, PLLC,
Resolution C-78-08 employing Foster PepFer; esolution C-129-08 employing
Foster Pepper, PLLC; Resolution C-45-10 to employ Foster Pepper, PLLC;
Resolution C-74-10 to employ Foster Pepper, PLLC; Resolution C-22-12 to employ
Foster Pepper, PLLC; Resolution C-72-14 to emplay Foster Pepper, PLLC,

5. Tidal Xnergy Pro{icts and WaterIssnes. See, e.g., Resolution C-24-07 employing
Foster Pepper, PLLC regarding Federal Permitt{tg of Tidal Energy Projects;
Resolution C-35-07 employing Foster Pepper, PLLC regarding Federal Permitting
of Tidal Encrgy Projects; Resolution C-01-10 to employ Foster Pepper, PLLC
regarding Washington State Water Pollution Revolving Fund Loan Agreements;
Resolution C-74-10 1o employ Foster Pepper, PLLC regarding Financial, Solid
Waste, Storm Water Utility, Cloan Water.

6. Land Use. Prior to my faking office in 1999, Island County contracted with Keith
Dearborn and Associates, and its suceessor firm, Dearborn and Moss, PLIC, Idid
not oppose the rencwal of contracts with Mr, Dearborn until 2005 or 2006, when my
office obtained the resources necessary to handle land use matters, and it became
clear to me that the costs of that firm outweighed any benefitreceived by the county.

On two occasions prior to 2015, the Island County Board of Commissioners entered into
contacts with attorneys over my objections and/or without my consent. See Resolution C-86-09,
hiring Jon Ostlund to assist in developing Standards for Public Defense; Resolution C-85-09,
employing Weed, Gafstra and Benson to review 2 Contract to Provide Services to Drug Court,
Because both contracts were for diserete tagks and for 4 very limited amount of time and/or money,
it did not make sense to take any legal steps to challenge them.

Ibelieve that contracting with a private attorney to handle a specific lifigation matter or o
complete a specific contract can, in certain circumstaoces, benefit the voters of Island County. 1
have never contracted with a private atforney to provide general legal advice to one of my clients,
when I did not have a disqualifying conflict of interest, This is becanse, among other reasons, some
legal issues affect multiple clients, and the advice must be consistently provided across the entire

county enterprise. For example, in the areas of government transparency, my primary duty is to the
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public and the law, Al of my clionts are perceived by the public generally to be “the County,” and
they must act consistently across offices, and always in the public interest. Thave found that some
private attorneys are more willing to acquiesce in their client's desire for secrecy when applying the
Public Records Act or the Open Meetings Act. In my experience, non-govermental lawyers tend
believe they owe their allegiance to their clients as individual persons, rather than to their clients
as public officials who must always act in the public interest. This tendency of private counsel,
when combined with the predilection of certain county officials to avoid public discussion of
matters that may be embarrassing or politically disadvantageous, results in the public being harmed
by violations of the State’s sunshine laws. I have specific concerns about Ms, Drummond, and
statements she has made concerning the prospects for ltigation over changes to the comprehensive
plan, and how she might interpret the Open Public Meetings Act for the Board.

My county clients benefit from the institutional and cultural attributes of my office, in the
consistency of the advice over time, and across clients. The voters benefit because they can discern
the principles by which I and my deputies perform our duties when they vote to choose the county’s
gitomey every four years.

Neither Inor my deputies have any conflict of interest or other disability that would prevent
us from ethically and comp etcﬁi‘ly advising and representing Island County in its mandated review
and update of its comprehensive plan and development regulations (hereafier “the 2016 Update™).

1 have congistently stated that my office is qualified, willing and able to provide the legal
services needed for the development of the 2016 Update. Thave expressed my ability to provide the
Tegal services to the Board ofIsland County Conimissioners, to the staff of the Planning Department,
and to the Island County Superior Court Judges. [have not ever made any staternents to the contrary.

I did decline to assist David Wechner, the Director of Planning and Community
Development, in the drafting of a Request for Proposal for the hiring of outside counsel to advise
his depariment. Mr. Wechner made this verbal request for assistance on, or shortly after November
14,2014, I explained my refusal by stating that hiring outside coumsel would be illegal withont my
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approval, and that T had not heard anything from the Board in the regard. I believe that I discussed
with him the county’s past bad experience with hiring outside counsel (Keith Dearbora and
Associates) that began before my first term and continved nntil around 2005 or 2006, 1 am fairly
sure that I told him that [ saw no need for outside counsel, because of the history and unnecessary
expense to the detriment of other county services of using outside counsel.

Around that time (I'm not sure if it was in the same conversation), Mr, Wechner asked if I
would prioritize resources in my civil division toward his department doring the 2016 Periodic
Review of the Island Cotnty comprehensive plan and development regulations. Iresponded that
I would, and we discussed ways in which my office could be more responsive to his needs. I
belicved that I had satisfied Mr. Wechner that my office could and would provide the advice and
representation, and the level of responsiveness that he desired. Mz, Wechner repeatedly told me and
my Chief Civil Deputy that he was satisfied with the advice and representation he received from our
office. He made clear to me that the request for special connsel to assist his department did not
come from him. Mr. Wechner recently resigned from employment at the County, indicating in an
email to me and other county officials that he had been asked to resign by the Board. No other
Teuson was given, It is baffling td me that such en action would be taken in the middle of the 2016
GMA review.

Sometime after our November 2014 discussion, Mr. Wechner asked me ifThad talked o the
Board about hiring outside counsel, and I told him I had not, I also explained that no one from the
Board’s office (nor the Budget Director, who often works as an adjunct to the Board) had coutacted
me about hiring outside counsel, or concerns that they may have had with my office.

Presumably, he commmmicated to the Board my refusal to assistwith a “Request for Proposal
to the Board,” although L have no actual knowledpe of that. I say this because on February 27, 2015,
I met with Island County Board of Commissioners Chair Price Johnson in her office, at her
invitation, She seemed to be aware of my opposition to hiring outside coimsel.

During this meeting, Chair Helen Price Johuson discussed with me her desire to retain an
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attomey (oay memory is unclear whether a specific lawyer was identified) to provide legal advice
and litigation reprosentation with respectto the 2016 Growth Management Act update. This meeting
was the first time any m ember of the Board had indicated such a desire to me. As far as I know, at
that time there had been no explicit public statement by any Board member or other county official
indicating a plan to hire outside legal counsel for the 2016 Update. I have searchod Board agendas
concerning both the Planming Department, and the budget meetings, and found no refersnces prior
to March, 2015,

During the meeting, I learned from Chair Price Johnson that the Board had set aside money
in its 2014 budget (which was adopted in 2013) as well as in jts 2015 budget to pay for outside legal
connsel. Idiscussed my concerns with Chair Price Johnson that the budgeting process that had been
used to accrne the funds to pay for private counsel was kept from public view, The concermns I raised
during my meeting with Chair Price Johnson were subsequently validated when no Board member
or board staff member was able to identify for me: (1) any public meeting at which the Board
discussed this appropriation; and (2) any 2014 or 2015 budéat documents that specifically refer to
outside legal counsel for the Planning Department or Board.

During the meeting on February 27, 2105, Chair Price Johnson advised me that she hoped
io place additional money in the 2016 budget, to have a total appropriation of approximately
$250,000 for outside legal ﬁelp in the 2016 Update, Her stated justification for the plan to hire
outside legal counsel was that my office did not have adequate resources. I pointed out that the
Board controlled the resources that were allocated to my office, and that I disagreed with her
“assessment” that appeared o be based solély on her personal desire to have private counsel at her
disposal. Neither she nor any other Board member ever asked me if we were adequately staffed to
handle the worl,, or wheiher I needed additional budget allocations to hire more staff in order to
accommodate the demands of the 2016 Update. Cheir Price Johnson could not tell me the basis for
hex belief that my office was incapable of performing the necessary work.

I advigsed Chair Price Jolnson that my office was ready, willing and able to advise the
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county, and specifically the i"lanning Department in all of its GMA work, including the 2016
Update, Ialso explained why I objected to the plan to hire outside counsel, identifying the same
reasons I had provided to Mr. Wechner, Finally, I expressed my opinion that, since I had no
disability from performing the work in my office, it would be illegal for the Board o contract with
outside coumsel over my objection.

Subsequent to the February 27, 2015, meeting with Chair Price Johnson, I learned from a
courtty employee (I do not recall who) that there was an obligue reference to the hiring of outside
counsel made by a4 county commissioner at a meeiing on March 3, 2015, I listened to the
“Commissioner Comments” section of the Maxch 3, 2015 regular meeting of the Board. (Meeting
audio and/or video recordingg are on the Istand County web page.) Thet portion of Board mestings
is vsually reserved for Board members to informally update the rest of the Board on their individual
activities outside of the County enterprise, and which are not itemized on the published agendas —
such as meetings with commurity groups, community events, ribbon-cuttings and the Iike. At the
“Commissioner Cotnments” time on March 3,2015, Chair Price Johnson stated that an ifem would
be added to the following day’s regnlar “work session” agenda of the County Budget Director which
would be a discussion of “legal support” for the comprehensive plan update and review. No mention
was made of hiting private counsel.

On the March 4, 2015 work session recording, the Budget Director can be heard stating that
an urmamed attomey had been interviewed for the purposs of contracting with the Board, and it
would be discussed with the Board the following Tuesday — March 10, 2015, There appears to be
no public record of the Board authorizing the Budge Director to interview outside counsel to advise
and represent the Flanning Director. I do not recall when I leamed of the off-apgenda and
unpublicized discussions on March 3 and March 4, but believe it was on March 6, 2015,

My concern that the Board intended to pursue its illegal plan to hire a priw;.’ce attorney to
perform some of the core functions of my office, led me to write the memorandum dated March 9,

2015, to advise both of Island County's Superior Court judges of the Board's plans to hire outside
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counsel, and of my opposition to the plan. The Island County Superior Court judpes waived the
attoney/client privilege and my confidential work product, in an April 20, 2015, letter from the
judges to the Board of Island County Commissioners. The judges appended my memorandum to
their letter. The April 20, letter, with a copy of my memorandum, is attached as Exhibit 3. My
March 9, 2015, memorandum is significantly less comprehensive then the legal analysis contained
in my Amended Motion for Summary Judgement,

Sometime between February 27, 2015, and March 10, 2015, Ilearned from & source Ido not
recall (but X am certain it was not from any member of the Bourd or their office staff) that the Board
had identiﬁeci Susan Drummond as the attorney they intended to contract with, Tknow this because
on March 11, 2015, I met with Commissioner Hannold to discuss the Board’s plan to hire
Drummond,

At that meeting ¥ advised him of my centinued opposition to their plan (which had been

expressed in an earlier memo) but I indicated that I would reach out to Ms. Druommeond, and seek

‘to mest with her, My intent was to consider whether I would want to hire her 2s 2 coniract attorney,

and appoint her as a special deputy to work with my office,

I met with Ms. Drummond on March 18, 2015, at 9;00 a.m. in my office, Although the
discnssion did not focus on the machinations of the commissioners, or their intent, it was clear to
me that she nnderstood that they intended to hire her, It did not appear to me that she was authorized
to speak on behalf of the Board, or provide me notice of the Board’s intent.

I found Ms. Drummond to be professional and knowledgeable of the GMA in generzal, but
that she had little experience in Island County, and scant understanding of the myriad inferests and
forces that come into play whenever land use regulations are debated in our unique county. Atour
meetling, it appeared that Ms. Drummond was unaware of pending GMA litigation in which my
office was currently representing the county. In my assessment, she was naive when it came to
appreciating the complex, and sometimes nasty, politics inIsland County. (In a subsequent meeting,

after Ms. Drummond hiad been hired, she expressed shock end surprise to me at the behavior of the
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county comruissioners she had witnessed at her first meeting with thene.).

As far an her experience with land wse in Island Coumty, Ms. Drummond did once
unsuccessfully represent the City of Qak Harbor in litigation against Island County concerning
aspects of the County's planning process. My office represented Island County in that litigation,
A true copy of the Thurston County Supcrior Court’s order in City of Oak Harbor v. WWGMIIB and
Island County, Cause No. 12-2-00032-5, is attached to this affidavit as Exhibit H. The argmments
made by my office on behalf of Island County carried the day on every one of the thirty-odd
assignments of error Ms, Drummond raised in her appeal.

While Ms, Drummond appeared o be otherwise competent, professional and personable,
I could see no benefit to my clients or the people of Island County to needlessly spend money on
private counsel to do a job my deputies were equally capable of performing, and for which they were
already being paid. The milien of personalities, politics and the past are as important in representing
this geographically unique county, as are legal knowledge and skill. In‘addition, Ms. Drummond’s
ability to perform the proposed Isgal tasks could be limited by her duty of loyalty to her former
client, the City of Oak Harbor, Iwas also concerned that hernaiveté at dealing with a volatile Board
controlled by two very strong personalities would not serve the County well.

I ultimately decided that I would not engage Ms. Drummond, or appoint her as a special
deputy prosecutor. My decision was formed, in large part, on my office’s ahility to perform the
duties at a much lower cost. My current “land use deputy” prosecutor, Adam Long, earns
approximately $56,000 per year, and costs the county, with benefits, approximately $83,000. He is
a salaried, full time employee who works in county offices in Coupeville. He nominally works 2080
hours per year, but, because he is exempt from overtime rules, he can, and often does, work more
than 40 hours per week at no additional cost to the commty, In addition to representing the Planning
Department, he responds to numerous other demands for legal services. In particular, he reviews
county contracts, and public records responses. In other words, he is available to provide

substantially more legal services to county clients than Ms. Dromnond can, and for significantly

PROSECUTING AT TORNEY
OF ISLAND COUNTY
PO, Box 5000
DBCLARATION OF GREGORY M. BANKS IN SUPIORT OF Coupovite wﬂsmi;m ox23
PLAINTIFR'S AMBENDED MOTION FOR SUMMARY JUDGMENT —~ 1B 360-679-7363
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less cost. The $250,000 allocated for Ms. Drummond, could pay Mr. Long’s salary end benefits for
approximately three years.

On March 18, 2015, I met with the Board in a public session. At that meeting, each Board
member made clear his or her desire to hire Ms. Drummond, notwithstanding my advice to them
that such action would be unlawfunl, wastefnl of taxpayer dollars, and strategically 2 mistake based
on the county’s past debacle of having a private attorney do the work of its planning department and
my office in the late 1990s and early 2000s. I pave the Board clear notice of my intention to
challengs the authority of any person, who is hired to do the work of the Island County Prosecuting
Attorney, through an action to oust the usurper. In fact, one commissioner asked me if I planmed
1o sue the County, 'and I explained, as I had in my memorandum to them, that the quo warranto suit
would be against the hired attorney. My desire was to avoid being an opposing party in litigation to
my client, the Board.

Despite my decision not to appoint or retain Ms, Drommond, on April 28, 2015, the Board
of Island County Commissioners and Susan Drummond executed a contract for provision of legal
services. I did not, and do not, approve that contract. A true copy of the Board resolution authorizing
the contract, and the contract are attached as Exhibit L

On April 20, 2015, both Judges of the Island County Superior Court jointly approved of the
sontract, and included a letter setting forth their legal and policy reasons for doing so. The judges’
letter included es an attachment my Mareh 9, 2015 confidential memo to them. Asmoted above, the
judges' letter and my memo are attached as Exhibit G.

Ms. Drommond has beon advising the Board and the Planning Departraent since shortly after
the contract was executed. She has participated in closed exeoutive sessions, at the invitation of the
Board, along with my deputy prosecutors, to discuss Iitigation that was pending before Ms,
Prummond was hired. My deputies have been, and continue to be the attémeys of record, in that
litigation, My deputies and I continue to provide legal advice and legal representation to the Board

of Island County Commissioners on a variety of legal issues,

PROSECUTING ATTORNEY
OF ISLAND COUNTY
DECLARATION OF GREGORY M. BANKS IN SUPPORT OF P.0. Bow 5000
Co Alla, Washin 98239
PLAINTIFFS AMENDED MOTION FOR SUMMARY JUDGMENT — 19 T AT T
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Me. Drummeond has occasionally (though irregularly) contacted me and my deputies to
inform my office of the lega! advice and services she has been providing to the Board. While Ihave
reviewed some of her updates, L have made clar to Ms. Drummond that my position is she lacks the
authority fo perform the core functions of my office and that she is rendering the services without
my approval or authorization. I am quite sure that I explicitly told her that, given my position
regarding the Board’s authority to hire her, we would not fumn her away, but it would be very
difficult for us to work collaboratively with ber. Neither I nor my depufies have collaborated or
coordinated, to any significant degree, with Ms. Drumimond in the performance of lepal services.
Neither I nor my deputics have shared our work produact directly with Ms. Drommond.

Our meetings with Ms. Drummond have been awkward, becatse we were concemned they
were established solely for the strategic purpose of fabricating some sort of estoppel defense to this
litigation. The participation of my deputies and me in meetings with Ms, Drummond was “mutod”
to say the least, On the other hand, at executive sessions at which Ms, Drummond was present at
the Borrd’s invitation, my deputies have advised our clients, notwithstanding Ms. Drumamond’s
presence, becanse we must put that duty first. Of necessity, in that circumstance, they have engaged
in some discussion with her, in deference to our duty to represent our client. Those necessary
interactions do not in any way constitute consent to or ratification of the illegal hiring of Ms,
Drammond. My opposition to her unlawfully performing the duties of the elected prosecutor has
been steadfast and continuous

1 filed the instant quo warranto action on Angust 12, 2015. I did not take this step lightly.
My decision was preceded by a review of ethics treatises, opinions, and rulings as to the
implications of fling a quo wartanto action against Ms. Drommond. Tulfimately determined that,
as a matter of law, my disagreement with the Board over the retention of Ms. Drummond to perform
legal services that the voters elected me to provide does not create a conflict that would support my
replacement pursuant to RCW 36.27.030. See, e.g, In re Thomas, et al., No. PDJ-2011-5002, slip
op. at 30-40 (Ariz. Disciplinary Judge Apr. 10, 2012) (available at

TROSECHTING ATIORNEY
. QF ISLARD COUNTY
0. Bux. 5000
DECLARATION OF GREGORY M. BANKS IN SUPPORT OF Conprile
PLAINTIFF’S AMENDED MOTION FOR SUMMARY JUDGMENT ~ 20 360-679-7363
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hitp:/Awww.azcentral.com/ic/mews/04 10Thomas-Aubuchon.PDF, last visited July 17, 201 5).

All attached exhibits are incorporated by reference in this affidavit,

L certify (or declare) under penalty of perjury of the laws of the State of ‘Washington, that the
foregomg is true and correct to the best of my knowledgs and belief,

So certified at Coupeville, Washington on this 9th day of November, 2015,

M. K, WSBA No. 22926
Island Courtly Prosecuting Attorney-
PROSECOTING ATTORNEY
. OF ISLAND COUNTY
DECLARATION OF GREGORY M. BANKS IN SUPFORT OF Cruperile, W imeon 06275
PLAINTIFF’S AMENDED MOTION FOR SUMMARY JUDGMENT -- 21 360-675-7363
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EXHIBIT A
CERTIFICATE OF ELECTION

EXHIBIT A 'TO AFFIDAVIT OF GREGORY M. BANES IN SUPPORF
OF PLAINTIFF'S AMENDED MOTION FOR SUMMARY JUDGMENT

GP0409
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OF ISLAND COUNTY
P.Q. Box. 5000
Corpevills, Washlngton 98238
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STATE OF WASHINGTON
ISLAND COUNTY

CERTIFICATE OF ELECTION

L Sheilah Crider, Auditor in and for Island County, Washington, do hereby certify that,
at an Election held in said County on the 4* day of November, A.D. 2014,

was elected to the office of

Uttoreey

in and for

Tstared Cocurly

as appears from the official canvass of the returns of
said County now on file and of recovd in this office.

IN WITNESS WHERFEQF, I have hereunto set miy hand
and affixed wiy official seal this 15" day. of December,
AD. 2014
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EXHIBIT B
OATH OF OFFICE

EXMIBIT B TO AFFIDAVIT OF GREGORY M. BANKS IN SUPPOR'T
OF PLAINTIFEF'S AMENDED MOTION FOR SUMMARY JUDGMENT

CPO411
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OF IBLAND COUNTY
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NOTICE OF ELECTION AND OATH OF OFFICE

STATE QF WASHINGTON, }
88

Island County NOTICE, OF ELECTION
To: Greg Banks %%%%%%?zﬁ .203211:;39: 1ng 1 4870871

{siand County Washington

O A 00 00 A A

Island County, Washingion

DEAR SIR/MADAM:
You are hereby notified that vou recéz'ved the highest number of votes cast for the office of

ISLAND COUNTY PROSECUTING ATTORNEY

at the Election held in the above County and State, on the 4* day of Navember, 2014, and are given a Certificate of
Flection on taking cath of office below.

IN WITNESS WHEREOF, I have heveunto set my hand and
seal this 15" day of December, 2014,

(e 7 i
Shetloh Crider, County Auditor

ar any other person empowered to administer oaths

STATE OF WASHINGTON,
Island County }‘ 58

OATH OF OFFICE

I __ GREG BANKS ___ do solemnly swear (or affirm) that I will support the Constitution of the United States and

the Constitution and laws of the State of Washington, and that ['will faithfidly and impartially perform and
discharge the duties of the office of

ISLAND COUNTY PROSECUTING ATTORNEY

according to the law, to the best of my ability,

Subseribed and sworn to E:efore me this j ?) day of RD.E.A‘_/ ,9\ Ol (}L,

Shetlah Crider, County Audior
her person empowered to administer carhs,

CP0412
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EXHIBIT C
PUBLIC OFFICIAL BOND

HXHIBIT C TO AFFIDAVIT OF GREGORY M, BANKS IN SUPPORT
OF PLAWTIEF'S AMENDED MOTION FOR SUMMARY JUDGMENT

CP0413

PROSECUTING AFTORNEY
OF ISLAND COUNTY
.0, Box. 5000
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Ejhﬁl’ty ‘ . . . Llnarly Mutus] Sugoly ' "
‘Mutuél. e ik g o o1
: PUBLIC OFRICIAL BOND .
" Bond Numbsr 325207961 (5978289)

! . )

KNOW ALL MEN BY THESE FRESENTS, That we, GREGORY M BANKS , .
: of COUPEVILLE in the Staté of
WASHINGTON " asPrinclpal and  Amerlcan Siatas Insurnnce Company , & corporation duly

organized and exlsting under and by virtue of the Laws of the State of Indlana, and autharlzed to become sutety on
bonds in the State of Wethington . . @ Suraty, are held and ftmly botnd unfo  ISLAND

COUNTY, WA

in thie Stafe of

, Tn the full and Just sum of Five Thausand Doltars And Zero Couty

{$ 500000 - } Doltars lawlul money of the United States, for

paymant of which well and truly to be made, we bind curselves, ol heirs, executors, administrators, siecegsdrs and
asslghs, joinily and severally, firmly by thuss prasdnts. ‘

SIGNED AND SEALED this TTH day of  NOVEMBER ©AD. 2014

WHEREAS, the sald GREGORY M BANKS .
hae been duly ¢lzcted or eppolnted t6 the office of PROSECUTING ATTORNEY . '
for 4 tetm beninning on the 18T - . day of JANUARY , 2015 , and
anding on the 18T . day of JANUARY , 2016 '

NOW, THEREFORE, THE CONDITICN of THE ABOVE OBLIGATION IS BUCH, that If the above ptinclpal
shall, durlng the aforesald ferm, fafthfully and kuly perform all the dulies of sald office as required by law, {hen this
abligation to bé vold, atherwisa to be and ramal In full forca and virtue.

IN WITNESS WHEREQF, the sald'Prhwcipal has heretnts et bls hand and the said Amerdoan States Insutanos
Lompany has causet these presants 1o be signed by its Aliorney-in-Faet, the day and year firat above

wtitten. GRBOORY MBANES

7 2 Z{ M/ﬂ

WITNESS e ) PRINGIPAL

Amerionn Stotos Tnsurance Company

ECKMAN ' ATTORNEY-IN-FAGT

BTATE OF  INDERNA
CoOUNTY OF  mMarroy

Before me, this 7TH day of NOVEMBER - ) AD, 2014

personally appearad the sald JOANN ECEKMAN - : , o me known

ahd lhawn to me io be the Individual deacribed In and who executed the foregoing bond, and he acknowletdged to me |

that She executed the same, ' ~
e = . G

9-1018 , " AR PR s _A-‘IU),[ .

{2-29) NOTARY Fum Notaty Slgnatore
. SEAL . .

S-425B/AB B/95 e 0F I :
EEM}?&?]%SN EEB. 10, 8547 Hop

CPO414
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EXHIBIT D
CERTIFICATE OF GOOD STANDING

EXHIBIT D TO AFFIDAVIT OF GREGORY M. BANKS IN SUPPORT
OF PLAINTIFF'S AMENDED MOTION FOR SUMMARY JUDGMENT

CPO418

TROSECUTING ATTORNEY
OF ISLAND COUNTY
.0, Box 5000
Coupovills, Washington 98239
J60-679-T363




IN THE SUPREME COURT OF THE STATE OF WASHINGTON

IN THE MATTER OF THE ADMISSION g BAR NO, 22926
Or g CERTIFICATE
GREGORY MARSHALL BANKS g OF
TO PRACTICE IN THE COURTS OF 'I‘HIS STATE % GOOD STANDING

T, Ronald R. Carpenter, Cletk of the Supreme Court of the State of Washington, bereby certify

GREGORY MARSHALL BANKS

wag rogularly admitted to practice as an Attorney and Counselor at Law in the Supreme Coutt and all the
Courts of the State of Washington on November 3, 1993, and is now and has continuously since that dete

beet an attorney in‘good standing, and hag a current states of active.

IN TESTIMONY WHEREOQF, I have
hereunto set my hand and affixed

the seal of said Court this 23" day of
July, 2015

Ronald R, Carpentef
Supreme Court Clerk
Washington State Supreme Court

CPO417
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EXHIBIT E

ISLAND COUNTY PROSECUTING ATTORNEY
CIVIL CLIENT SATISFACTION SURVEY RESULTS

EXHIBIT B TO AFFIDAVIT OF GREGORY M, BANKS IN SUPPORT
OF PLAINTIFF'S AMENDED MOTION FOR, SUMMARY JUDGMENT

CP0418

PROSECUTING ATTORNEY
OF ISLAND COUNTY
P.0O. Box 5000
Coopevills, Washington 78239
360-679-7363




Island County Prosecuting Attorney - Civil Client Satisfaction Survey SurveyMonkey

21 Overall, how satisfied or dissatisfied are
you with our office?

Answersd! 26 Shkippath 0

Vary saflstiad

Somewhat |
shtisfied . )

Melther. Lt
satisfiad no. i

Soméwhat
disgatisfied

vewy |
dlssatisfied :

0% 0% 20%  30%  do%h BO%  60% 70% 80%  90% 100%

ﬁ;na_war Cholces o ‘ - . Responses
Very sallsfled 57.69% 15
Somawiet sallsflad 34.62% ]
Ne'ther satlsfled nor dissatlsfied 3.86% 1
Samewhst dissatisfigd 1.88% 1
Very dissblisfled 0.88% ]

Total ' m - %

# Addlfional Gommants Date

1 Profassional, available and always useful . 711502018 11:20.AM

2 o All I; :ﬂ .I.?é-i;; tl:a; \—N.a— é}.e— r'a;‘;,l.vlng;-:idaqt.laté: fegal assistance. Thark you for the opportunity.k R 7! 1 5_1‘-2.;11 E;'l t_1o Adt

a Timely revi‘aw of conlracls/ zome LARSs. has bean thg only fault] fined In sarvice from legal. ) ! T!BIZQT.-E 1é:d4 Pi

4 | work with Palil & Dan most offen, and.zm thanidul for thefr knowledge and accessibljty when | af In naa;i ia o I 71612016 11:31 A

advise/fevielw questions addréysi.

5 . Gienarally | am very satisfied with the service we'recelva fram the PA's-office; however additional funding and HEI201E ¥1:08 AM
resalirces would Improve bath the quallty and aveiiablily of servics.

B | havé.fisver had a bhd interection with anyona in your office. Very helpful people,

71612018 +1:00.AM

1714

CP0419




Island County Prosecuting Attornay - Civil Client Satisfaction Survey

{12 Which of the following words would you
use to describe our services? Select all that
apply.

Answored; 26 Skipped: 0

Reliable E

Uapful |

Essential .

Naon-tesponsive

Ungualifled

siow |

Impractical

Poar qualily

Unnecessary

0% W% 20% 30% 40% 50% 6% T0% BO% 80%
Answer Choices Responses
Ratiable . TR92%
Knowledgeabie. _ BB.A6%
High guality 53.B5%
Usefil 61.54%
38.46%
Timaly

Essenflal 61.540%

27114

CP0420
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100%

20
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Island County Prosecuting Attorey - Civil Client Satisfaction Survey SurveyMonkey

Pee e

Nen-raspansive 0.00% ]
Unqualifed 3.86% 4
Impraullca; o ST 0.;30';% 0
. Pcur quutlty 0.00% 0
Unnsnessary 6.00% o

3 Ozhar (plaase speclry) . ' Date i
) ¢ ; '
1 : Dagrae of problam-solving has increzsed in the past year, This aspact of legal services is key fo us maktng good U 7I6/2015 12:04 PM
I declmuns within the scope of authorily provided by County coda, state law and oor:sluient wiih oasa law i
) .
. - ..
2 it serld MANY contracts for review. When neaded by a certain dele your affice has ALWAYS awommudaled ihaL o TIB2016 11:31 AM
lL Hawaver, I lty not to ask luo often. .
3 E Somahmes cnntmct review gets hugged down and it seems I|ks simple changas take n long llme I dnn’lth ::k that' Y T82015 11:10 AM
[ you fau[l lhough. Elthar procass naads tu r:hange or naed rmore peupfe reviawlng conlracls.. i!
4 t l have somel[mes found tha contraetrevlew pracess & bt onerous, 71'6{2015 11:00 AM
§ i A!wnys avaliable when | have questions, 112016 10066 AM
37114
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Island County Prosecuting Attorney - Civil Client Setisfaption Survey

SurveyMonkey
3 How frequently does your office consult
with us for advice or litigation
representation?
Answarad: 26 Skippeck 0
l
Practically |
evary day -
Maore than oice
perwoak
About onee per |
waek |
Betweon onco J
permonth an..,
Saveral limes
per year
Hardly sver
0% 0% 20%  30%  40%  S0%  @0%  70%  BD%  S0% 100%
Answer Choices I Besponses
t
Pracilcally eyery day 1 0.00% 0
Mare thian ange per weak ! 15.38% ]
bk e - - - i . -
Abdut orice per week l 11.54% 3
Betwaen:once per'mont and once per week - 26.92% 7
Several times per, year | AB.15% 12
- 1 .
Hardly evar 0.00% b
1
Taotal %
# Additional Commeants Date
] 1/ wesak avg,, more frequently when certain Issues erise - and more so in the past lew mornlthe as we geaf upfor Comp  7/6/2015 12:04 PM
Plén and code changes, \
2 Wilh B0 contraclsiamandments en average annually, | simply averaged and selecied "more than once per waek”, TIG2014 11:31 AM

3 24 fimes a year

4114

CPo422

71612016 10:58 AM




Island County Prosecuting Attorney - Civil Cliett Satisfaction Survey

Neither high L3
nor fow quality

Low quality |

Aniwar Cholces
Very high quality

High gualily

Melthar High nar low qualily

Low guallly

Very low quality
Total

Vary high E

‘?‘j{:!‘ﬁ}‘!’?

0%

10%

Anawered! 26 Skippad: 0

0% 0% A%

5/14

CF0423

50%

60%

Q4 How would you rate the quality of our
services?

0% 80%:

Responses

! 3g.4a%

! opagam
7.60%

a.80%

0.00%

SurveyMonkey

90% 100%

2




Islahd County Prodecuting Attorney - Civil Client Satisfaction Survey

5 What types of services have we
provided to you during the past 12 months?
(Check all that apply)

Angwersd: 26 Skippud; 0

Formal written |2

legal advice

Informal oral
or small advicad

Confract review [&

Representation (AN

In Migation

Coda reviser
review

REP or Grant e
application... & °

Public records
assistance

Strateglc or
policy advice

Lahor
valafions ..

Othar {please
speclly)

Answer Choices
Farmalwiitten legal advide
Informal orel or emaitadvics

Contract review

Representatior in ligation
Code raviser review

RFP or Granl applicalipn review
Publin recnrdls assisiance

Strategic orpolicy advice

Labor refations f personnel

Other (please specily)

Total Respondents: 26

&% 0% 20% 30% 40%

6/14

CPo424

50%

G0%

70%

B0% F%

Responses

BO.T7%
76.92%

8B.AE%

© 34.62%

30.77%
23.08%
34.62%
30.77%
11.54%

11.54%

SurveyMonkey

100%

2t
20

23




Island County Prosscuting Attornay Civil Client Satisfaction Survey

' Dlher {p]ease spau[fyi

BaIImTllle F'reparauon

Iwas under the Impression lnfnmml oral or arma!] adwca was nnf allowad

T T T,

Anylhlng Elacllun Re!atmd

7/14

CPD425

SurveyMonkey

| 7!15}2015 10n38 AM

7[14.'201‘5 2 25 PM

j 7/5!2015 1‘1 25 AM
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Island County Prosecuting Attorney - Civil Client Satisfaction Survey SurveyMonkey-

Q6 How responsive have we been to your
guestions or concerns about our services?

Answorod: 26 Skipped: §

1

Extromely
respensive |

Very responsive
Modurately
responsive |
Notso |
responsive '
Not-at all
responslve
Mot applicabla |
% 10% 20% 30% 40% 50% 60% 70% 80% a0% 100%
Angwer Choiges RI;SPDI:S.ES
Exiremely responsive . JB.AG% n
Very respnsive’ : A2.31% 1
Maderately respongive , 1.54% 3
e e _— | . . -
Mot so responsive 0.00% 1
Mot al all fesponsive 0.00% o
Nol appliable. T.60% ) 2
Total

26

8/14
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Island Gounty Prosecuting Attorney - Civil Client Satisfaction Survey SurveyMonkey

Q7 What words would you use to describe
the process for abtaining advice or
representation services? (Select all that

apply)

Answarod: 26 Siipped: 0

Eagy ahd
conveniant

lnderstandable

Eoxtble [

Apprapriately
Formal

Difflcult I

e

Gonfusing ; T

Unnecessarily [RES
bureauaratfs §

0% 0% 20% 30% 40% 50% 60% 0% 80% 90%  100%

Answer Chalces Rasponseds
Easy and convenlent X
Uiferstandabla  B5.30%
Flaxibis . | 26.02%
Appropriately Formal 63.85%
Difficul T
Confusing . 3.85%
Ubnecessarily bureaucratic 7.60%

Rigid 11.54%

Total Reapondents: 28

# Other (plbase specify) Cate

1 We negd o move away from papet for contract revlew and stop using human curriers 762015 221 PM

9/14

CPRo427

13




Island County Prosecuting Attorney - Civil Client Satisfaction Survey

2

. Access (o legal services (civil divislon) via telaphons has been much easler since new Chief Deputy taok over, Slaffls

more approachable an o phone-call basls than before, Would appreclale more nvolvement fram legal staff on
contracts for servives al the oUtset of farming the conlract, rather than respanding to a finished work' from deparment
staﬁ Racammand a regulars.awica cnntracl formal eslablished by 1he PAs eiﬂce in conjuncticn wlm RWsk Mgmt.

Thls rasponse ls pdmarlly fcr the cuntraot review process as il Is the servlca I musl unhza

Dbtamlng informal atvice and ass!slance Is azay and can\renlml. The raqulremant 1o oblain BDGC authorization for
i format LAR's and wrilten advice seams overly ime consuming and bursaucratic and should be recansidered. Perhaps
Ht weuld be enough to have LAR's atthorlzed by department heads.

10714
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Island County Prosecuting Attormey .- Civil Client Satisfaction Survey

18 Please rank, in order of importance to
your department, the services that we
provide.,

fiswered: 25 Skippad: |

Fohnal Written l ;
Legal Advice L

Informal Oral
ar Email Leg...

Roprasentation ' i
A Clvil..

Contract Reviaw |

Code Revisar |

Review [N

Public Records |
Rasponsgu.

Labor

Relatlons /...

REP or Grant [

Ravlaw

Strategic of

Palloy Atfvioe |

Trainirig
a 2 3 4 5 8 7 L
1 2 3 4 5 6 T 8
Formal Writtan Lagal 2000%  86.00% ' 1200%  1200% 1200% | 000%  0.00%  0.00% '
Advica 7 B 3 5§ 3 0 0 0
Informial Cral or Eridl 12.00%  24.00%  32.00%  1200%  12.00%  400%  4.00%  0.00%
Legai Advica 3 B 2 3 3 1 1 ]
Representatian in Chil 800%  1200%  12.00%  18.00% BO0%  1200%  16.00%  GO0%
Liligation 2 3 3 4 z 3 4 0
Conlsact Review 3600%  B8.00%  1G.00%  20.00%  12.00%  400% 0009  4.00%
9 z 4 5 3 1 o} 1
Code Raviser Reviaw £00%  A00%  0.00%  18.00%  2400%  12.00%  R00%  16,00%
1 1 0 i 8 ! 2 4
Public Records 400%  0.00%  G00%  18.00%  400%  24.00%  12.00%  16.00%
Ragpofse Ausistance 1 0 2 [l 1 ] 3 4
Labor Relations / 0.00%  400%  400%  4.00%  G.00%  16.00%  24.00%  12.00%
Persoiviol 0 i b 1 0 4 B 3
11114

CP0429

9

0.00%

ﬂ .

0.00%
0

0%

2

0.00%

o

4.00%
.‘1

14.00%
4

12.00%

SurveyMonkey
10

i0 Total  Score
8.00%

) 25 .56
0.00%

o Pl 7.84
B.O0%

2 25 5492
0:00%

a 25 .04
12.00% )

Y 5 492
0.00%

o 25 1.8
24.00%

B 25 1.56




Island County Prosecuting Attomey - Civil Client Satisfaction Survey

RFE or Grant Review

4000
1

Strateglc or Policy Advics
0.00%
0

Training

et s e et e

1

4,00,

!

[

B nu%
2

A.00%
1

0 Dl%

f
3
T
]
|
1
4o
-

4.00Y% E nnn%
1 0
12.00% | 4ms.
a3 i 1
.nw.. .
| 0

1 G.nn%
4
5.00%
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4.00%
1
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Island County Prosecuting Attorney ~ Civil Client Satisfaction Survey

Aflorneys’

Non-attomey Support Stalf

(9 Rate the adequacy of our staffing levels
to meet your legal service needs.

Answored: 26 Skippart; 0

Attornays

Notvattarnoy ks
Support Staff S

DupIIcale Palty She s amazing,

| wolllg have to baﬁava thal contract review ume Is limlted by the number of aliorneys and legal support that you have

" available at any glven llma Atlimes thfs process aeems lengthy,

Twe staff aftorneys arit.cne legal asslslant are very busy given the ‘clvil lssues in this County, an additional stail
person seems needed to provide mare fimely responye and allow atlomays more tima to earplote individual tasks.

I striva to understand the work | do and how It refates and aifects alher departmentz. { am adare that higher staffing
levels (hroughaut the caunty could halp all of ug, bul Byen wilh résources the way lhay ars, your deparimant always
supparts our needs, and {hat s grenliy apprecialedl

Both (he contradl reviaw aind cod# reviser review pracesses seaim td lake longsr than they should, | don L know

\haf mora of both would halp,

Appieciate everythlig everyane does to help us.

| do riot have a framework of reference to know If your ofllce Is adequately staffed. Contract review seems 1o lake foo
long:; maybe | Just need lo shorlen up the "expectad” date on my requests, but frequently It takes ma 3 - 4 weeks
(including resubmittals)to get 4 coniract feviewad.
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80 100

" Total  Weighted Average
. ‘ '

i
|

25

Date

-100  -8D -60 -0 -20 o 20 40 80
. Totally Inadequate -0 1 ) "3 " Way fflore Than Requlrad - 4
i : ;
5‘ noo% | 0w | smoow | seoow | 4.00%
\ 1] 21 B 14, 1
- . T Py PP NS PR VU P . l - - - e v
'r 0.00% | 12.00% i 2B00% ; 44.00% 16.00%
! 1] E 3 I 7! it 4
N PO A JRRE U o ' VRV UV TV T
Comments / Suggestions

?I"EEIEME 2 09 PM

7{15!20’15 11.10 AM

716/2015 12:04 PM

. 7I6f2015 11:31 AM

i TIPS 1103 AM
enough abou! how your office operates ta know whether additlanal atiemeys or support staff are noeded, but t suspect .

716/2015.10:58 AM

FiBi2015 10:54 AM

-100 00



Island County Prosecuting Attorney - Civil Client Satisfaction Survey

10

1

{310 Do you have any other comments,
questions, or suggestions to improve our
services?

Answared 1 Slapped: 15

Pmsecutors Ofﬂce is an essenﬂai and v}lal part o{ uur Iowl guvemman: as ll servas the x:ommunlly

r Ara youl mnsldeﬂng rnoving toward some form nf u[ectrcnlc rawawpmness?

' I was unaware. lralmng WEE scmalhlng yaur cfr [l=:] would pruvida Advlce lhal we cannot 1] puhhcly defents the

purpase of advice. | db nat bellove &l documants/advioe should be confidential, it defeals the purpose in many cases,
making the receiving offlce spend time paraphrasing.

Hoard reviewfapptoval of LARs edds an unnecsssary step in the pracess of ubtalnlng lagal advice. Pathaps the LAR

when cotmpleted could be copled to the Boerd's office so they are aware of both the ollcome and level of work belng
done,

: The relates 1o quastion #6 ahove. | respanded for myselt, rather than the department as 2 whole; based on ullifzalion

- of services primarfly, Also, as il aulo-filed remaining rankings, It wes dificult 1o note that some were not areas | felt
. gualified to rank at aII

: [ always find the staff o be lrlandly and helplul.. As aa!d earller would like a way 1o streamil mz contaat review, Thanks

| belleve you office does what I can with the resources available and the service we racaiva frnm your employses Is
always axceliant.

| fike workmg with your office.

F‘utﬁng the code online s a greal :daa benaune I makes ]t aasy to find the preper reference. Offering tralning on
navigating the cade would be a good option for county officials and staff {| would take tha tralning). Alse, | appreciate

the fact that you have historiesl filas ~ here are many things Fhave needed thal are unforlunately no fonger presant tn
this office {contracis)

Nane
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SutveyMonkey

7.’1 B/2016 10:55 AM

7!1 5!2015 1 1'29 AM
7(15!2015 1'[ 10 AM
THA2015 2:28 PM

Trel20n4 12:04 PM

71612015 11:31 AM

L TIB1E 11110 AM

© ri8r2075 11:03 AM

TIER201ME 11:00 AM

© T/R2015 10:54 AM
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EXHIBIT F
DECLARATION OF DANIEL MITCHELL
and
DECLARATION OF ADAM LONG

EXIBIT B TO AFFIDAVIT OF GREGORY M. BANKS IN SUPPORT
OF PLAINTIFF'S AMENDED MOTION FOR SUMMARY JUDGMENT
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FROSECUTING ATTORNEY
OF ISLAND COUNTLY
P.0, Box 5000
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STATE OF WASHINGTON, on the
Relation of Gregory M. Banks,

IN THE SUPERIOR COURT FOR ISLAND COUNTY, WASHINGTON

Prosecuting Attomey of Islend County, No.

SUSAN E. DRUMMOND, and Law
Offices of Susan Elizabeth Drummond,

PLLC;

Defendants,

Plaihiff, DECLARATION OF DANIEL B. MITCHELL

I, Daniel Mitchell, declare as follows;

L. My name is Daniel B. Mitchell and T am over the age of eighteen (18) and am
competent to testify to the subject of this declaration,

2. I am an active membet of the Washingion State Bar Association.

3, I'have been employed by the Island County Prosecuting Attorney’s Office since
March 1, 2007. From March 1, 2007, through August, 2013, ¥ wotked as a Deputy
Prosecuting Attorney in the Civil Division. Since Augnst, 2013, I'have held the
position of Chief Civil Deputy Prosecuting Attorney.

4, As a Deputy Prosecuting Attorney in the Civil Division, between 2007 and 2013, [
provided legal advice to the elected officials, department heads, and advisory
cormnissions, boatds, and committess of Island County. 1 provided both informal
oral or email advice, and formal legal opinions.

DECLARATION OF Pago 1 of3 FROSECUTING ATTORNEY
DANIEL B. MITCHELL o %%%x%%ﬂ?Tv
Coupeville, Washington 98239
360-679-7363

CP0434
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During my time as a deputy prosecutor, from March. 1, 2007, fhrough Auvgust,
2013, my primary area of responsibility concerned advising our clients who dealt
with land use permitting and regnlation. ‘The majority of advice and representation
that I provided was to the Istand County Planning and Commumity Developtnent
Department, That agency was my most active client during that time period. T
advised the Planning Department an both short range and long range planning
issues, including project permitting, zoning, regulatory compliance, and general
land use and growth management issues,

1 have represented Island County in litigation such as Land Use Petition Act
(LUPA) appeals, Growth Managerent Act challenges, administrative appeals,

nulsance abatement actions, and various othet lawsnits.

I have provided ofher departments, such as the Public Works Department and the
Public Health Department, with advice on land uge issues.

Betwoen 2007 and August, 2013, I advised the Board of Istand County
Commissioners in matters of land use and Growth Management Act compliance. I
also advised the board on site-gpecific land wse issies when the Board of Island
County Commissioners would sit as a quasi-judicial body empowered to meke

final land use decislons for Istand County.

I'have always endeavored to answer every legal assistanice tequest in a Hmely

fashion, regardless of which client the request came from. Ihave never once
refused or fafled to provide legal advice when such advice was sought, On
numerous occasions I have offeted unsolicited legal advice in land use matters to
clients such as the Board of Island County Commissioners and ths Planning
Department when I leartied of potential issues which our clients may not have
appreciated the rigk or significance of,

PROSECUTING ATTORNEY
DECLARATION OF Page 2 of 3 OF JSLAND COUNTY
DANIEL B, MITCHELL P.0, Box 5000

Coupevills, Washington 98239
360-679-7363
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10.  Sincebeing promotéd to the Chief Civil Deputy Prosecuting Attoriiey in August,
2013, my responisibilities are much broader and T service many more clients. I am
now less focused on the Planning Department. However, my duties include.
supervising Adam Long, the county’s “land use deputy prosecitor.” Nonetheless,
the Planning Department is still my most active client and I still spend the most
time addressing short range land use and long range growth management related

issues on a regular consistent basis,

I declare under penalty of perjury under the laws of the State of Washington that the foregoing
is true and correct,

DATED this /(%% day of A@ﬁK , 2015.

By: [[QW/W

DANIEL B, MITCHELL

C’Duﬂe.u,'//e L A

CITY WHERE SIGNED
ARA PROSECUTING ATTORNEY
DECL TION OF Pege 3 of 3 OF SLAND COUNTY
DANIEL B, MITCHELL P.0. Box 5000
Coupevilte, Washington 98239
360-679-7363
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IN THE SUPERIOR COURT FOR ISLAND COUNTY, WASHINGTON

STATE OF WASHINGTON, on the
Relation of Gregory M. Banks,
Prosecuting Attotney of Tsland County,

Plaintiff,

VS,
SUSAN B, DRUMMOND, and Law
Offices of Susan Elizabefh Drommond,
PLLC;

Defendants,

No.

Declaration of Adam R. Long

L, Adam R. Long, declare as follows:

L. My name i3 Adam R, Long and I am over the age of eightaen (18} and am

competent to tastify to the subject of this declaration,

2. I am an active member of the Washington State Bar Association,

3 I'have been a member of the Environmental and Land Use Law Section of the
Washington State Bar Association since Qctober of 2014,

4, I currently work as a Civil Deputy Prosecuting Attornsy in the Island County

Prosecuting Attorney’s Office where 1 have worked for approximately two years.

5. As part of my duties as a Civil Deputy, I am responsible for providing legal advice
to the different Island County boards, departments, and commissions;, including the
department of Planning and Community Development. The majority of my time is

spent advising and representing the County on land use issues, I provide both

DECLARATION OF ADAM
R, LONG

Page 1 of 2

P.0, Box 5000
Coupavills, Washington 98239
360-679-1363

CPO437

PROSECUTING ATTORNEY
OF IBLAND COUNTY
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Tormal, written logal advice and informal, oral legal advice to the Planning and
Commumity Development departinent,

8. I have represented Island County in litigation under the Land Use Petition Act
(LUPA), and I am currently representing Island County in litigation under the
Growth Management Act (GMA).

I declare under-penalty of perjury under the laws of the State of Washington that the foregoing
is true and correct,

D‘A'I‘ED this Viz, day of A&%S
' By:. /é_ \%/—

ADZM R. LONG /

Covprkle LIS

CITY WHERE SIGNED /

‘ PROSECUTING ATTORNEY
DECLARATION OF ADAM Page 2 of 2 OF ISLAND COUNTY
R. LONG P.O. Box 5000

Coupeville, Washington 98238
360-679-7363

CPo438
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EXHIBIT G

APRIL 20, 2015 LETTER FROM SUPERIOR COURT JUDGES

AND APPENDED MARCH 9, 2015 MEMORANDUM

EXHIBIT G TO AFFIDAVIT OF GREGORY M. BANKS IN SUPPORT
OF PLAINTIFR'S AMENDED MOTION FOR SUMMARY JUDGMENT

CP0439

FROSECUTING ATTORNEY
OF ISLAND COUNTY
P.0, Box 5000
Caupoville, Washlngton 8239
360-679-7363



SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR ISLAND COUNTY

Law & Justice Fecllity, 101 NE 6" 81, PO Box 5000, Coupeviify Wad 98230-5000
Plona: (360) 679-7361 Fox: (360) 679-7382 ALAN R, HANCOCK
Jielge
VICKIE I CHURCHILL
Aprlf 20,2015 Jriedge
ANDREW SOMERS

Court daninisirator
Hon. Helen Price Johnson, Chair

Board of County Commissioners
£.0. Box 5000
Coupeville, WA 98235

Han. JiHl Johnson, Member
Board of County Commissioners
P.0, Box 5000

Coupevilie, WA 98239

Hon. Richard Hannold, Member
Board of County Cormmissioners
2,0, Box 5000

Coupeville, WA 58235

Re; Contract for spacial attorney services
Daar Membars of the Board:

You have unanimously asked usto approve a contract for special attorney services to be
provided to the Board of County Commissioners as sutlined In Section 2 of Exhibit A attached to
the resoletion authorizing the contract.

These services include:

1. Advistng tha Board of County Commissionats on long-term legal stratagy, relevant legal
requirements, and the GMA framewark for planning.

2, Coordinating and consulting with relevant County Departments on development of
proposed legislation,

3, Advising onthe anticipated review process and structure for considering proposed
leglslation,

4. Reviewing and advlsing on proposed legislation.

RECEIVED
Letter to Board of County Commilssloners ~ page 1 APR 210 2015
W AND COUMTY

FRAERECUTIEG ATTORMEY

CP0440




5. Defending adopted leglslation or resalving disputes through other means, such as
settlement, as directed.

The authorlty under which you seek this approval Is RCW 36.32,200, which provides:

“it shall be unfawful for a county leglslative authority to emplay or contract with any attorney
or counsel to perform any duty which any prosecuting attomey is authotized or required by law
to petform, unless the contract of employment of such attarney or counsel has been flrst
reduced to writing and approved by the presiding superlor court judge of the county in welting
endorsed thereon, This sectlon shall not prohiblt the appointment of deputy presecuting
attorneys in the manner provided by law, '

"Any contract written pursuant te this section shall be limited to two years In duration,”
(Emphasis added.)

Prosecuting Atturhey Gregory Banks has advised us that he objects to us approving this
contract. He hias sent us a memorandum in which he argues that the statute authorizing us to
approve the contract Is unconstitutional, We are enclosing a copy of hls memarandurm in this
ragatd. Note that he heads his memorandum with a capitallzed statement that It Is exempt
from public disclosure and should not be disseminatad, As the cliants In this situatfon, we are
the ones who declde whether we should assert the attornay-client privilege or the work
praduct privilege in a particular matter, We decline to assert these privileges, and we are
tharafora making this memerandum avallable for public inspection and copying.

As far asthe practical reasons for approving this contract are concerned, it is our understanding
that the koard has publicly expressed its desire for a successful, coherent, integrated and legally
defensible comprehensive plan update, The hoard needs counsel with special expertise in
Growth Managemeant Act Issues who can provide legal and strategic advice during the updata
process to help gulde the board in ts policy-tnaking decisions. The hoard would llke for this
technical land use expertise to be made availahia to county fong range planners, who have the
responsibility of drafting cade and regulation language during the update process, The board’s
intention s to create a cooperative relatlonship hetween an experlenced land use expert and
the prosecuting attornay’s offlce to ensure open communlcation and augment the talents that
axist in the prosecutor’s office. Mr. Banks has advised the board that his office is working at
capacliy and that his office Is unable to provide the board with strategic advice, Mr. Banks has
acknowiedged that his office’s work on the comprehensive plan update Is subject to limitations
that he says the board has placed on his office by the board's budget. decfsions.

It is also our understanding that the board hefieves that the prosecuting attorney’s office does
not have the necessary expertise “In-house” to perform all of the required tasks in connaction
with the comprehensive plan update.

You have appropriately detailed the many reasons for hiring outsitde counsel in this situation in
tha introductory “whereas” clayses of the contract.

Latter to Board of County Commlssioners — page 2
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We balieve that we should give due deferance to the board's reasons for seeking outside
counsel in this regard, The board, not the prosecuting attorney, Is the legislative policy-making
authority for Island County. {See, e.g., RCW 36,32.120{7).) The prosecuting attorney Is the legal
advlser to the board and represents the county In civil fitigatlon, {Sea, e.g., RCW 356.27.020{1)
and (4).) We belleve that you have set forth valld reasons far seeking outside counse).

As far as Mr. Banks's lagal challenges are concernad, he first argues that the county’s
tompethtlve solicitation process set forth In island County Code 2,258,030 has not been followed.
However, the board has express authority under ICC 2.29.030(B}(12) to walve competitive
solicitation with regard to service contracts, We can undesstand that the board would want to
do this, since any declsion as to who will provide professional services, and particularly attorney
services of the sart the board is seeking, is highly individualized,

Next, Mr, Banks raises the Issue of the constitutionality of RCW 38,32,200, and has expressly

threatened to take lagal action to prevent the board from hiring outside counsel, Therefors,
we must address thasa issues.

We hegin with the proposition that a statute is presumed constitutional and any party
challenging its constitutionallty must demonstrate 1ts unconstitutionality beyond 2 reasonable

doubt. Beias v. Kiga, 135 Wn.2d 913, 920, 959 P.2d 1037 {1998); Jsland County v. State, 135
Wn.2d 141, 146-47, 955 P.2d 377 (1998).

In Island County v, State, the Washington State Suprems Courf stated:

“Tlhe heyond a reasonable doubt’ standard used when a statute is challenged as
unconstitutional refers to the fact that one chaltenging a statute must, by argument and
research, convince the court that there Is no reasonable doubt that tha statute viclates the
constitution, The reason for this high standard isbased on our respect for the leglslative hiranch
of government as a ca-equal branch of government, which, like the court, is sworn to uphold
the constitution. We assume the Legislature considerad the constitutionality of its enactmants
and afford some deference to that judgment. Additionally, the Leglslature speaks for the
people and we are heshtant to strike a duly enacted statute unless fully convinced, after g
searching legal analysis, that the statute violates the constitution. [Citatlons omitted.)
Ultimately, however, the judiciary must make the declsion, as a matter of law, whether a given
statute Is within the legisiature’s power to enact or whether it violates a constitutional
mandate, {Cliation omitted.]

Mr, Banks cites Article 11, sectlons 4 and 5 of the Constitution of Washingtan, and argues that
hiring outslde counsel, ovar the ob)actlon of the prosecuting attorney, would violate these
constitutional provislons, Article 4 provides that the [egislature shall establish a system of
county governiment, it further provides, among other things, that if a home rule charter Is
adapted, the election of the prosecuting attarney and the powers and authority of the

Letier to Board of County Commissioners — page 3
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pfosecuting attorney shall not be affectad, Article 5 provides furthe alaction of prosecuting
attorneys, amaong other things.

He further cites RCW 36,27.020 cnﬁcernlng the dutles'of the prosecuting attorney, and RCW
36.27.040, which authorizes the prosecuting attomey to appoint deputy prosecuting attorneys
and speclal deputy prosecuting attorneys,

He further cites RCW 36.27.030, which pravides that a court may appolnt a persen to discharge
the dutles of the prosecuting attorney In the case of the disability of the prosecutor, and cases
construlng that statute, {See page 4 of March 9, 2015, memorandum from Mr, Banks to us.)

Wa are mindful of these statutes and the cases construlng them. However, we are not being
asked to exarclse our authority fo appoint a person 1o discharge the duties of the prosecuting
attorney In case of the disability of the prosecutor. Nor are wa being asked to appolnt a special
deputy prosecuting attorney, Rathet, we are belng asked to appoint outside caunse! under the
provisions of RCW 36.32,200, a separate grant of authorlty from the Legislature. We note that
there 1s nothing in the express terms of these constitutionat provisions and statutes that
prohlbit the board from seeking our approval for the appeintmant of outside counsel, The
constitution and the statutes do not state that only the prosacuting attorney {or a deputy
prosecuting attorney or speclal deputy prosecuting attorney) can perform the duties of the
prosacuting attorney [n all Instances, Thus, wa must look to case law and othér authorlties In
considering the constitutionality of RCW 36,32,200,

Mr. Banks’s argumant that RCW 36.32,200 Is unconstitutional Is primarfly based on the case of
State ex ral. Johnston v, Melton, 2192 Wash, 379, 73 P.2d 1334 (1937), and two Informal letter
opinions of the Attorney General, AGLO 1973 No. 115 and AGLO 1974 No, 15,

In the Melton case, the Supreme Court dealt with a 1937 statute that authorized the
prosacuting attorney to hire Investigators with the sama authority as the sheriff of the county,
hut that such Investigators shall only be under the authority and direction of the prosacuting
attorney, The statute further provided, among other things, that any such thvestigator shall
have the same authority as the sherlff to make arrests. The court held that this grant of power
to prosecuting attornays violated Article 11, section 5 of the constltutlon, which provides for
the election of varlous county officlals, Including the sheriff. Much of the court’s analysis
hinged on whether the investigators authorized to be appeinted under the statute were county
officers. The court stated: “If, when appolnted, they become, In fact and in law, county
officers, the section must be held to be unconstitutional.” 1972 Wash. at 383, The court also
noted that “the investigators, although appolnted by the prosecuting attorneys and placed
under thelr direction, are given the right to exarcise independant powers,” and that the statute
was “a definite and express grant of officlal pewer fto the Investigators]” Id., at 385.

[n AGLO 1973 No. 115, a state representative asked the Attornay General to opine on the

guestion of whather a constitutional amendment would be needed in order to parmit county
agencies, without the approval of thelr respective county prosecuting attorneys, to retain othar
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attornays to counsel and represent them with respect to civil matters. In answer, the Attarney
Ganaral cited RCW 26,27.020, and stated;

“Therefors, while it might, conceivably, be possthle to enact Jegislation without a constitutional
amendment which would allow county agencies to employ attorneys for cartain lfimited
purposes, it seems to us that the potentlal utility of any such attorneys would be severely
restricted unless thay could be vested with at least some of the powers and functions presently
performed by the prosecuting attorneys In civil matters—and this would require &
constitutional amendment.”

We note that informal letter oplnions of the Atterney General, such as this one, have no
precedential value. We further note that RCW 36,32.200 does, In fact, constitute legislation
which allows a board of county commissioners to employ attorneys for certain limited
purposes, with the prior approval of the county's prasiding superior court judga, However, we
recognize the genaral concern that the Attorney General raises.

In AGLO 1974 No. 15, the Attarney General opinad that when a board of county commissioners
has passed a resolution, approved by 2 majority of a county’s superior court judges, authorizing
the hoard to hire an attorney, the board may hire an attorney to advise the board on general
matters of its concern. {Since this opinion was issued, the statute has beeh amended to
provide that such a resolution must be approved by the county's presiding superlor coutt
judge.)

In a footnote [ the opinion, the Attorney Genetal cited the Melton case, and indicated that he
was hot to be taken as having passed on the constitutionality of RCW 36,32.200, but that, in
accordance with lang-standing palicy, he must presume the statute to be constlitutional unless
It Is held unconstitutional by a court of competent Jurisdiction.

After dua consideration, we are by no means convinced that RCW 36.32.200 ls unconstitutlonal,
much jess convinced bayond a reasonable deuit that the statute Is unconstitutional, As the
Supreme Court stated in |sland County v, State, supra, we assume the Legislatura considered

the constitutionallty of the statute when passing It and we afford due deference to that
Judgment. .

There is nothing In the statutes prescribing the dutles of the prosecuting attarney, the
procedures for appointing special deputy prosecuting attorneys, and the |ike that expressly
conflicts with the action that is being undertaken hy the board. While we recognize that the
Melton ease ralses a possible constitutlonal question concerning the board’s proposed action,
the facts of that case are distinguishable from tha present situation, The statute (n guestion in
Melton was a general grant of authority for the presecuting attorney to hire Investigators on an
Indefinite basis; such investigators were to have independent, statutory arrest and other

powers which were the province of the sheriff. The constitutionality of RCW 36.32.200 was not
at issue in Melton. -

Letter to Board of County Commissioners - page 5
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By contrast, in the present case, any contract approved under RCW 36,32.200 (titled “Special
attorneys, emplayment of"} raqulres the independent approval of the presiding superior court
Judge, and must be of limlted duratlon. The informal letter opinion of the Attorney General in
AGLD 1973 Mo. 115 has no precedentlal value, and was rendered without any consideration of
RCW 36.32.200. AGLC 1974 No. 15 actually supports the board's proposed action In tha
present maiter, though the Attorney General cautloned about the possible affect of Melton,

Whiie we recognize that we have authorlty, generally, to dacline to approve a contract for
special attornay servicas, we helleva that It would be an Inappropriate exerclse of our
discretion to do so In this case, where the contract Is Justifled under the facts and no court has
evar daclarad tha statute to be unconstitutional,

Furthermore, we beliave that a court of competent jurlsdiction would likely decide that the
statute Is constitutional, The statute recognlzes that situations will arlse whera the hoard
needs to appoint spedial counsel to supplement the work undertaken by the prosecuting
atiornay. There are times when the prosecuting attorney and deputy prosacuting attornays do
not have the expertise, or the time or resources, needed to provide the requlsite legal services,
particularly where there are spedial projects requiring extraardinary legal work,

These realities are reflacted In the fact that the board has, in fact, made use of RCW 36.32.200
in the past for spaclfic projacts. Budget Director Elaine Marlow has stated that the board has
ampioyed speclal counsel for solid waste contract hauler negotiations, development of the
(lean Water Utility, tidal energy Issues, band and loan counsel, reprasentation of an elected
official In certain matters, and labor negotiatlons, '

Ta our knowladge, the prosecutor has not objected o these uses of speclal counsel, and this is
entirely understandable. It seems unlikely to us that the prosecutor’s office has the expertise
to provide reprasentation as bond caunsed, In labor negotlatlons, and the like. it also seems
uniikely that the prosecutor's office has the time to properly devote to such matters In additlon
to the other routine duties of the office. Yet, If the prosacutor ware syceessful in any lawsuit to
declare the statute unconstitutional, his offica would have to perfarm thesa services,

A private attarney could be hired as 3 special deputy prosecuting attorney to perform such
speciallzed services, But only the prosecutor canhlre a speclal deputy prosacutor, and it
appears that Mr, Banks is unwilling to make such an appointment in the present matter,
Furthermore, there are practical prohlems assoclated with appointing someone as a county
employee, not the laast of which Is that the private attarney may refuse to accept any such
appointment,

It Is puzzling to us that the prosecuting attorney would obiact to the board's present proposal
to hire special counsel, and go so far as to threaten a lawsult challenging the constitutionality of

RCW 35,32,200, Such spacial counsel will actually ald his own office in carrying out Its duties,
and Is baing appointed because, among other things, the prosecutor is apparantly unwiliing or
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unable to provide some of the legal advice and services that the board s requesting, and has
avary right to request,

Arnong other things, the board wants ongoing strategle advice in order to avoid the etrors of
the past. The prosecutor apparently can't or won't provide the board with such advice, This is
troubling, because at their best, legal services represent, figuratively speaking, not only the
ambulance providing services to someone who has fallen off a chif, but also the guardrall
preventing someona from falling off the cliff In the flrst place.

Should there be a constitutional challenge to RCW 36.32.200, s court might place limitations on
the scope of the statute. tt might, for example, limit use of the statute to the kinds of spaclal
projects for which the board has used the statute in the past. But note that the statute already
has safeguards bullt In to guard against Its misuse, Any contract for outside counsel must be

approved by the county's presiding Judge, and any such contract must be limited to no more
than two years duratlon.

We have always carrled out our duty to ensure that any such contract for special counsel is
being sought for a proper purpose, We have disapproved such contracts in the past where, for
example, there ware no proper provisions for cost contalnmeant, The present contract Is being
approved for a praper purpose, and has appropriate cost contalnment measures bullt Into it.

We are approving the contract for special attorney servicas.
R Vary truly yours,

; Vickle I, Churchill, Presiding Judge
1 Istand County Superior Court

A v

Alan R, Hancock, Judge
lsland County Superior Court

Enclosure

Vﬁ;py: Hon. Gregary M. Banks
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ISLAND COUNTY PROSECUTING ATTORNEY

GREGORY M. BANKS
Briv M, Dlsme, Chigl Crinsinal Depuy: Depupy Prosacuipry
Danfet B. tvilteled(, Chigf Ciell Depugy David E. Croemen
Christopher A, Andirzon
Adsm R, Lonp
Milelmel W. Sufsvom
Jaaqualing 8, Lawrenne
Jenndfer Wallage, Offiee ddminfxirator Kothryn L. Ludwick

ATTORNEY-CLIENT CONFIDENTIAL MEMORANDUM
ATTORNEY WORK PRODUCT
EXEMPT FROM PUBLIC DISCLOSURE/DO NOT DISSEMINATE

TO: Hon, Alan R, Hancock
Hon, Viekie T, Churchill

FROM.: COREGORY M. BANKS
DATE: March 9, 20£5

RE: Our File No.: 150086
Mey: BOCC hire ontside counsel over objection of Prosecuting Atiorney

............................................

Background

On Friday, Febiuary 27 Commissioner Price Johnson advised me for the first time that
she intendsad to hire outside legal counse! fo represent the planning departrent in its 2016
Cirowth Management Act land use update, At that meeiing, she told me that she had consulted
with the court about the pessibility of dolng so.  As you may recall, late last year Planning
Director Dave Wechner had slertsd me to the Fact that Comimissioner Price Johnson had
approached hitn about the same Idea. He told me that the Board had set aside some $80,000 in
the 2015 budgel to do so. Mr, Wechner indicated that he had not requested the allocation, and, in
Fagt, his office and my deputies have beer intending to work together on this project. | have
committed to devoting legsl resources to his staff to the maximum extent possible, and
acknowledued for him the importance of Hie GMA update.

I learned fram Commissioner Price Johnson oh the 27" that the Board had actually been
setting aside money for outside legel counsel since the 2014 budget, and intended to include
addltional money {n the 2016 budget, “shooting for a total of $200,000 - $250,000." She was not
olear about whethet the attorney would also represent the county in the ensuing litigation over
the new comprehensive plan and code. | was never consulted by the Board about the need for, or
the wisdom of, such & masslve expendituve on this project.

On Tuesday, Mareh 10, during the commissioner comment portion of the Board's regular
meeting, Commizsionet Price Johnson announced she was adding an item to the budpet
director’s work session meeting the following day, The item dealt with GMA planning and

[SLAND COUNTY LAW & JusTics CENTER
10} NE SIXTI STREET, P, O, BOX 5000, COUREVILLE, WASHINGTON 98239
Muin ottonsston. (3603 679-7363 / front Sowll Whidbey: 321-5111, st 7363 / fhoto Carmanto iskand, 6280522 ext, 7363
FAX (36030791095 0or ()60} 245566
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“legal support.” On March 11, the budget director announced that she had interviewed an
unnamed attorney o represent the county, and was prepared to hire the attorney. The Board
soncurred that the matter sheuld be bronght to the Board on Tuesday, March 17, To my
knowiledge, the county's competitive solicitation process (ICC 2.29.030) was not followed, the
Board has not vetted this attorney, and my office has not been asked to review any vontract, as is
also required under county code. 1CC 2.29.050.

1 am strongly opposed to the use of soaroe vounty resources to hire outside counsel to do
a job that my offioe is tasked with, and for which we are best situated to provide the counly the
advice and representation it needs, Jn the event that the Board submits a contract for the
presiding judpe to approve, pursuant to RCW 36.32.200, I request that you reject it. The rensons
1 ask this of you ate the following:

1, The nse of RCW 36.32.200 to hive outside counsel, aver tha objection of the
county prosecuting sttorney viclates Const, art, 11, §§ 4-5.

2. Hiring outside counsel, at the high rates charged by private attorneys would be
squandering scarce county resources.

3. The closed process by which this iden has been taking shape violates the spirit
(and perkiaps the letter) af the open meetings act, rnd decisions were made
without input from those most knowledgeable (mysell and the planning director),

4, This idea is reminiscent of the process used in the previous rounds of GMA
planning, which resulted in poorly drafted code, and polarized factions that bave
kept the county embratlzd in litigation ten years down the road.

5, To the extent my office Is understaffed, the Board denied my requests for even
modest increases in personnel (increasing half-time paralegal to full time), and
publicly scolded me for asking to promote one of my criminal deputies (Carman),
al & cost of $4,000/year, While they asserted that my office was under-resourced
as & justification for hiving outslde counsel, thelr actions during the budget
process sugges! they belleved the opposite,

My legal analysis regarding the constiutionality of RCW 36.32.200 is below.

Thani you for your attention to this matter. | hope I can count on your continved support
to prevent a repeat of the GMA boondoggle of the 1990z and the 2003-2007 time frame, Pleage
feal free to call me any time to discuss this,

The Role and Authority of the Prosecuting Attorney

The Washington Constitution vests the legal function for county governments in the
constitutionatly created, locally elecled executive branch office of the prosecuting attorney,
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Const, art, 11, §§ 4,5, State v, Campbell, 103 Wn.2d 1, 25-26, 691 P.2d 929 (1984}, cer.
derfed 471 U.8. 1084 (1985)(recognized prosecuting atiomney es executive branch official).

The state constitution assigns the Legislature the task of determining the duties of the
prosecuting attorney, See Const. art, 11, §5, The legislatively defined duties may not be
reassigned to anather officer of employee of a county. See Const, art. {1, § 4.!

The duties of the prosecuting attomey ere spelled outin Chapter 36.27 RCW, They
inchude, among other duties, the followlng:

(1) Be legal adviser of the legislalive authoity, giving it his or her
written cpinion when required by the legislative authotity or the
chairperson thereof touching any subject which the leglslative
authotlty may be called or required to act upon relating to the
management of county affairs;

(2) Be legal adviser to all county and precinet officors and school
directors in all matters telating to thelr offlcial business, and when
required draw up all instruments of an offiolal nature for the use of
said officers;

(3) Appear for and represent the state, county, and all school districts
subjeot to the supervisory consrol and direstion of the attorney general
in all criminal and oivil proceedings in which the state or the county or
any school district in the county may be a party;

(4) Prosecute all oriminal ané civil actions in which the state or the
county may be a party, defend all suits brought against the state or the
county, and prosecute actions upon forfelted recopnizances and bonds
and zctlons for the recovery of debts, fines, penalties, and forfeitues
acetnlng to the state ar the county;

RCW 36.27.020,

! Const. utt. |1, § 4 provides, in pertinant part:

Any home rule charler proposed as harein provided, may provide for stich county officers ns may be deemed
necessary (o cacry out and pevform all county functions s provided by charter ov by genecal law, and for their
compensition. bl shalf nof qffect the elegtion af the prosecuting attarnsy, the county superintsndent of schools, the
Judges uf the superior court, and the jnstices of the peace, or the fudsdietion of the sowts. ..,

After the adoption of such charter, such county shall contlove to have all the rights, powers, privileges and benefits
thens possessed or thereafter conferred by general law, Al the powers, athorlly and dutles granted fo and hmposed
on eounty gfffcars by gereral low, exespt tha proseeuting olformey, the eowity supertntendent of sehools, the judgas
of the superior court and the fusticey of the peace, shall by vested tir the legislative anthority of the county unless
epresshy vested in specifle offeers by the chorter. The lugislatlve mutharfty may by resolutlon delegnte any of its
exseutive or administrative powers, muthovity or dutles nof expressly vested in gpecilic officers by the charter, o any
comty officer or offivers or eounty employee or employess,

(italics added)
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The volume of cases and varlety of legal issues that will cross & prasecuter’s desk in light
of the dutes set out in RCW 36.27.020 are more than a singlo person can handie. The
Legtslature has authorized the prosecuting attornay to deal with the volure by appointing “one
or more deputies who shall have the same power in all respects as their principal.” RCW
36.27,040, The Lepislature has also authorized the prosecuting attorney to deal with the more
esateriv legal issves by appointing “one or more speolal deputy prosecuting attorneys on a
contract or fee basis whose authority shall be limited to the purposes stated in the writing signed
by the prosecuting attorney and filed in the county auditor’s office.” Jd. Both regufar and
speclal deputy appointments may be revoked at will by the prosecuting attorney.

So [ong as the prosecuting attorney or ane of his deputies is available to perform the
statutory duties in RCW 36,27.020, a court may not appoint some other person to pexform the
prosecutor’s dutles, See generally, Stale v, Heaton, 21 Wash. 59 61-62, 56 P, 843 (1899) (the
court may only appoint a speclal prosscutor as authorized by statute); Osborn v, Grant Cnty, By
& Through Grant Cnty, Comm'es, 130 Wn.2d 615, 624-25, 926 P.2d 911, 916 (1996) (The coutt
can appoint a special prosecutor to represent a parfy only when the prosecutor has the authority
and the duty to represent that party, and some digability prevents the prosecutor from fulfilling
that duty) . RCW 36,27.030 specifies the conditlons that must exist befors a cowt can appointa
special prosecuting attorney:

When from illness or other cause the proscouting attorney is
temporarily unable ta perform hig or her duties, the court or judge mey
appoint some qualified person to discharge the duties of such officer in
court until the disability {s removed.

Casss generally equate “nther cause™ to mean 4 conflict of intevest. See Westerman v,
Cary, 125 Wa. 2d 277, 301, 892 P24 1067 (1994); State v. Stegmer, 111 Wn.2d 516, 760 P.2d
357 (1988). Whother a prosecutor has a confiet of interest can be determined by examining the
Rules of Professional Conduet, Examples of wles discussing conflicts of interest for lawyers in
generel, and for prosecutors specifically, include; RCW 1,7, 1.8, 1.9, 1.10, 1.11, 1,13,3.7, and
8.4(d).

Constitutional Restriction on the County Commissioners’ Ability to
Retain Qutside Counsel

The county commissioners have wide ranging authority over many malters affecting
government, and government-delltvered services, Thelr nuthority, like that of the prosecuting
attorney, is prescribed by statite, As the fegislative authority, they control the puse strings, and
they “[h]ave the care of the county property and the management of the county funds and
business and in the name of the county prosecute snd defend all actions for and against the
county, and such other powers as ave or may be conferred by law.” RCW 36.32.120. But their
powers generally do not extend to hiring an individual to perform the duty that the constitution
and/or legislation vests in another elected officer. See, e.g., Northwestern huprovement Co. v.
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fdeNetl, 100 Wash, 22 170, [70 P, 388 (191 8)(county commissioners could not hire an expert to
valug property for purposes of taxation and usurp authority of assessor); Smith v. Lamping, 27
Wash. 624, 68 P, 193 (1902)county commissioners may hot contract for dutjes which the
legislatuve has conferred upon the county auditor),

A stafute does authorize the county commissioners to obtain outside counsel under
cortain speoific ¢iroumstances:

It shall he unlawful for & county legisiative authority to employ o
contract with any attorney or counsel to perform any duty which any
proseouting altorney is authotized or requited by law to perfortn,
unless the contract of employment of such attorney or counse! hag
been first veduced to writing and approved by the presiding superior
court judge of the county in writing endorsed thereon. Thls section
shall not prohibit the appointtent of deputy proseouting attornsys in
the manner provided by law,

Any contract written pursuent to thls section shall be limited to two
years in duration,

RCW 36.32.200.

Mo appellate court case has interpreted RCW 36.32.200.

An Informal Attorney Geneval’s Letter Opinion, AGLO, in 1973 opined that a
constitutional amendment would be requived before a statue could anthorize a county agency,
withont the approval of its prosecuting attorney, to retain other attorneys to counsel and represent
thern i oivil matters, AGLO 1973 No. 115, Thet opinion was based on the Supreme Court case
ol Siate ex ral Johnsion v, Melion, 192 Wash, 379, 73 P.2d 1334 (1937,

Meltan involved the constitutionaiity of a duly enacted statute that suthorized the
progecuting attorney to hive investigators with "the same authority as the sheriff of the county ...,
but such investigators shal) not be under the authority and divection of the sheriff, und shall only
be under the authority and dlrection of the” prosecuting attorney. Laws 1937 Ch, 100, § 4.2

The Supteme Court in Melton first noted that Const. art. 1, §29 requiring all county
officers {o ke elected is mandatory, Melton, 192 Wagsh, at 382. Coing on, the Coutt stated;

(T)he powers {of the investigators] thus granted are powers which the
people of the stats expressly provided i the Constitution should be
executed only by persons elected by themselves. The people are the
soutce of all governmental power, and, in seting up a constitutional
govelnment, they provided that certain of thelr powers should be
sxetcised through county govermments, govermnents close to the
people, and they fucther pravided, in section 5 of artcle 11 of the

* The same statute also sought t renaime the affiee of Prosecuting Atrney to “Distsict Atiomey.™ The renaming
provislon bed already been found unconstitulional.
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Constitution, that the powers to be thus exercised through county
governmeants should be exsroised only twrough officials elected by
thamselves, In sectlen 5 of aricle 11, they named the officers whom
they then though needful, county commissioners, sheriffs, county
clerks, treasurers, prosecuting attorneys, and, being mindful that this is
& world of continual development and change, they provided that the
Legisiature might create other county offices as public convenlencs
might requive,

State ex rel, Johnston v. Melion, 192 Wash, 379, 385-86, 13 .24 1334 (1937),
In finding the statute before them unconstitutional, the Courl held:

The =et under canstruction expressly provides that in each county of
the state important powers and functions, which belonged to the sheriff
ak the time our Constitution was adopted, and *from time immemaorial,’
may be exarolsed by persons not slected by the peuple but appointed
by the prosecuting attorney. Jf the Leglsiature has the power fo do that,
it cam, by a similar law, provide that some other official may appoint
persons to aperate the county joil, It could also provide that the sher{ff
showld appoint persons with 'the same authority as' the prosecuting
aticiney to prosecute criminals ‘amywhers in the cownty, © and such
enactmenls might be nultiplied until a condition was brought about
where the grecler peart of the governmental finctions of the cowtly
would be execited by appointees. This cannot be done, The people
have the constitutlonal right to elect the persons who shall perform the
county governmental fitncilons,

State ex rel. Johnston v. Melton, 192 Wash, 379, 389, 73 P.2d 1334, 1338 (1937)(italics added).

That passege was the foundation for AGLO 1973 No. 115, In that letter to State
Representative Richard King, the AAG states that, in considering Meltor and an eartier AQLO:

[YJou will readlly discern the nature of the problem confranting the
legistature in any attempt to authorize the employment of attorneys by
county agencies without a consiitutional amendment. If these
attorneys were to be vested with any of the present powers and
functions of the prosecuting atlomey as legal counsel for all county
officers, then, in aceordance with the court's reasoning in the Melton
case, such Jegistation would in all probability be held to be in conflict
with Article X1, §5.

The AAG goes on to polnt out that there are fow, if any, conceivable functions an
attorney could perform that ave not already vested in the county prosecutor, He concludes that &
constilutions! amendment would be necessary before county comemissioners could bire outside
counse! over the objection of the prosecuting attomey,

Ancther informal Attorney General™s Letter Opinion addresses a question fromia
prosecuting attorney regarding the length of time an attorney employed by the county
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commissiongrs could serve. AGLO 1974 Na. (5. The AGLO nssumed, for purposes of the
question asked, that RCW 36.32.200 was constitutional. In so doing, the author explicitly noted
that the lontg-standing polley of the AG's offtes Is lo presume statutes are constitutlonal until
such time as n coust detertnines otherwise, FHowever, the author of the letter warned that the
reader should proceed with caution In light of State ex rel Johnston v. Melton, 192 Wash, 379, 73
P.2d 1334 (1937) and the 1973 AGLO discussed shove.,

The reasoning under Meltor is very persuasive. Just llke the statuls invalidated by the
Supreme Court tn that case, RCW 36.32.200 opens the door to the leglslature grantig fo any
county official the ability to hire employess to carty out the duties of other elected officials,
Even a constitutionally authorized “Home Rule” caunty, which may reassign the duties of some
electad county officials, may not alter the election or reassign the duties of the prosecuting
attorney.

In my oplnion, the only narrow oircumstance under which RCW 36.32.200 could be
constitutionally utilized is if the county prosecutor had a “disability,” as described above, See
RCW 36.27.030. Absent such a disability, a person who purported to contract for legal services
with the county commissioners would, in my opinion, be subject to a vemoval by a Quo
Warranto proceeding. RCW 7.56.010,

1 frust this i3 of ussistance to you
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EXHIBIT H

THURSTON COUNTY SUPERIOR COURT’S ORDER IN
CITY OF OAK HARBOR V, WWGMHB AND ISLAND COUNTY,

CAUSE NO. 12-2-00032-5

EXHIBIT H'TO AFFIDAVIT OF GREGORY M, BANKS IN SUPPORT
OF PLAINTIFF'S AMENDED MOTION FOR SUMMARY JUDGMENT
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AND EXECUTED CONTRACT

RESOLUTION OF BOARD OF ISLAND COUNTY COMMISSIONERS

EXTHBIT I'TO AFFIDAVIT OF GREGORY M. BANKS IN SUPPORT
OF PLAINTIFF'S AMENDED MOTION FOR SUMMARY JUDGMENT
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PROSECUTING ATTORNEY
OF ISLAND COUNTY
P.0. Bux 5000
Coupaville, Washington 78238
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BEFORE THE BGARD OF COUNTY COMMISSIONERS
OF I8LAND COUNTY, WASHINGTON

INTHE MATTER OF EMPLOYING

SPECIAL OOUNSEL TO ASSIST IN

FHE DEVELOPMENT AND ADOPTION RESOLUTION 048 16
OF THE OOUNTY'S GROWTH

MANAGEMENT ACT COMPRBHENSIVE
PLAN, DEVELOPMENT REGULATIONS,
AND SUCH OTHER ACTIONS DEEMED

APPROPRIATE TO ADDRESS THE GMA

A R T L W L Wy

WHEREAS, the Bosrd of County Commissioners of Jalaxd County s responsible for
adopting the County's Growth Manapgement Act required Comprehensive Plan and
Development Regulations, and related legislation, pursuant to vartous state laws, including
Wash, Const, Art, X1, § 11, Ch, 36.70A ROW, and Ch, 86,70 ROW, and,

WHEREAS, following the publi¢ review process, the Board of County Commissioners
makes the final decision on whsther to adopt revisions to the County's Comprohansive Plan
and Development Repulations that serve the heat intarasts of Island County aitizens; and,

WHEREAS, racopnizing this responsibility, the Bowrd of County Commissiunexs
desives suoressfnl, coherent, intepratad und legally defonsitle GMA Comprahsnaive Plan
polictes and Development Regulations thabt serve the best interests of lsland County
citizena; and,

WHEREAS, since OMAW enactment, Island County has boen invoived in an

unpracadentad arount of ltigation, particuladly over GMA environmoentol and rescurce
Iand fasues; and,

WHEREAS, Telund County deslecs an approach to OMA. which, over the lone term,
not ordy results in the snecessful dafense of County lepialation, but ultdmately reduces the
ltiplous nature of auch planning within, the County, and serves the public's best intarest,
sonstatent with relevant tagnl requirements; and,

WHEREAS, in ovdex to achieve thase dhjestived, the Board of County Commiasioners
has n naed for proactive legal strategy, advice, and assistance during the OMA update
proceqs to puide deosfone und metions in the devslopment and adoption of Fhe Oounty's
Contprehensiva Plan, Develepment Regulations, and other actions deemed appropriate to
addpess the GMA; and,

WHEREASB, the Onunby raquires further pssistance with propctively planning to
nddveas these shallenges so that the Board of County Commissioners ia fully informed as to
the planning und legal dhallenges the County Is facing; and,

e e b e ey R R am e b R e
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Resolution C- 49 15
Page 2

WHEREAS, in land use matbers, in which a county is planning oot just for the
moroent but over the long term, through a twenty-yesr planning peried, it is critical that
policies and requirements be strategically developed in concert with sound Jegal input; and,

WHEREAS, the County wishes to avoid “orises-based" declsion muking, and instead
engage in the mathodical development of legislation to addvese future chellenges; and,

WHEREAS, for long term policles and requirements to be soundly developed, those
malsing the final poliay dedlsions muat be fully informed as to how propased legisintion fits
withirt the relavant lagal structure: and,

WHEREAS, developing a proastive appronch, gontered on the sirategie development
of a long range plan, will take significant wp front resourcas and experienca to address,
partizalarly piven the controversial and contested nature of the land wse lasues facing the
County; and,

WHEREAS, the Board of County Commiasioners has consulted extensively with the
Proescuting Altorney as o these objectives and the need for extensive and experienced
legal aupport; and,

WHEEBAR, at pregent, the Prosecuting Abtorney's offiee 15 umable to provide aaid
spmprehensive and proacfive legal steategy, advice and nasistance. There are currenily
oonflicts, resourca copotraints, and communioation izsues to resolve, ms reflected in
meaiings between the Prosecuting Attorney and Boaxd of County Commissioners; end,

WHEREAS, immediate assistance is roquized dus ko GMA'%S upcoming update
deadling, end it is deemed nacessary and advisable that legal counssl experiensed in GMA
and. land use planning related matters be employed as spacial counsel; and,

WHEREAS, the County has ideniified special couneel {(Lew Offices of Suean
Elizabath Drunamond, PLLC), a Hrm with significant experience in the field of GMA and
with advising a variety of local jurisdictions throughout the state on the range of options
available for developing o long tarm legal sixategy on legislative land use matiera; and,

WHEREAS, the Board of County Commnlssioners desires to resolve outstanding
conesxns and eatablish & cooperative working relationship with the Prosscutor's Offies, the
Playning and Commundty Development Department, along with special counsel, as that
wilk best sexve the public intexest; and,

WHEREAS, to addreas ite pressing need for assistance, RCW 38.82.200 authorizes

the County's Jegislative body to employ experienced counsel on zpproval by the Superior
Court dudga; and,

WHEREAS, the Board of Couniy Commiszionars in its hudgeting authority has
denignated o fund balance in the Island County General Fund to support its state-

o r— o — —_—

—— — —
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Resolution C- 4% 15
Page 3

mandated 2016 Comprehonsive Plan update, and a portion of thia designated fund balance
ig available to fund special eounsel and land use planning assistancs; snd,

WHERBAS, 100 2.29,080(B)(12) aliowa n waiver from competitive bidding for
service contracts on & case by vage basis} end,

NOW, THEEEFORE, BE IT HEREBY RESOLVED by the Yomed of County
Commiasionsrs of Ialand County, Washington, as followa:

Sectlog_1, Specin]l Coupsel for GMA lesislation. The Law Offices of Susan
Elizabeth Drummond, F1LC, shall be amployed ay speeial counsel to adviee om GMA
relaved lagislative tesues for up to a maximum perind of two (2) years, and o perform fhe
gorvicos identified as set forth in the attached terms of enpagament. Per ICC
2.99.080(B)12), tha Board of County Commissioners walves competitive bidding,
Cumpensation shall nob exesed the maximum set forth in the Exhibit A — Terms of
Enpegoement, unless spproved in writing by the Board of County Commissionsra and
Presiding Judge of the Island Clounty Buperier Court,

Saotion 2, Terms of Bneagement, Tha terms of angagsment are set forth in Exhibit
A mand are hereby approved,

Sectlon B, Hffective Dute, This Rusclution shall talte effect on the last date signed
below end following Superior Court approval

ADOPTED by the Board of County Commissioners of Island County, Washington, on
l Efﬂ)&,! /gﬁ , 2014,

BOARD OF COUNTY OOMMISSIONERS

ISLANIY CO ' W, NGTON
il R
v e

v AP

Richerd M, Hannéld, Member

phOT . .
‘Olerk of the Board Sl e

Jill Jehnaon, Member

Apptoved this2fth day uf_@)ﬁ;lﬂ___, 2010,

Viclds 1. Chuxchill, Presiding Judge of the

Superior Court of the State of Washington
in and for the County of laland

RTTRGHHENI‘ Evnnl Dllll Tuu Rm‘ Eii Ad:00.00 FOT S016
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Resolution C- 44 _-15
Page 4

EXHIBIT A~ TERME OF ENGAGEMENT

Theap terme of engagement for professinnal servicss addresses legel sayvicea to be provided
to lsland. County, Washingten (County) by the Law Offices of Susan Elizabeth Dremmend, PLLO
(Sexvier Provider),

SECTION 1 EFFECTIVE DATE AND TERM

This engagement will be effzctive upon approval in writing by the Tsland ‘County Presiding
Superier Court Judge, purauant to RCW 86,392,200, and once all parties have signed thie docamant.
Any revision must be approved in wsiting by both the Bared of County Commissjoners and the
Buperior Court Judga,

The engagament shall terminate two (2) yerrs from the sffactive date, The Board of [sland
County Oommissloners may si sny time terminate thls sngagement before ity expiretion with or
without cause, Sorvice Provider may terminate the engagement with sixty (60) days mobice sod
eomplianos with the Rulas of Professional Conduet.

SECTION ¢ SERVICHS TO 8E PROVIDED

The Board of County Comumissionera requires immedints legal input on developlng a
coherent atrategy for planning for growth ovar its 20-year planning perfod. Land use issves haye
baon henvily Rtigated in the County, and the County requives strategic assiatance in developing an
approack which can reduce ltigntion over the long term, while nomplying with welevent legal
ratpdrements, including Oh, 36,704 ROW, atud eerving the bast interesta of the publio.

To accomplish these objectives, Servlee Provider shall provide lagal services to the Connty in
conneciinon with developmant and adaption of the Counnty’s Growth Management Act Comprehensive

Plan, Davelopment Repulsticos, wnd such other legialative actions determined sppropriate to
address the GMA. Services shall include:

1 Advising the Board of County Commisaioners on long-term legrl strategy, relevant
legal zequirements, and the GMA framawnrhk for planning,

2. Ooordinative and consulting with relevant County Departments on davelopment of
propaeed lepislation.

3, Advieing on the anticipated review proceas and sbructurs for considering proposed
lagialation.

4, Reviewing snd advising on proposed leglslation,

B. Defending adopted legislation or resclving disputes through other mesns, such ne
vetblement, ag divectad,

Bexvics Provider shall provide logol services in 8 muamper consisteat with the accepted
practioes for other atmilay aervicens, performed within the tima presorbed by, and pursuant to the
direction of, the Board of County Commigeisners. Ssrvice Provider shall cooedinate with the Coundy
Meanning and Community Development Depertment, the Heunty Public Works Department, and
with the Qounty Prosecuttr, o as bo bent anwist the Couaty,

.y den it e i tmen P
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SECTION 8 COMPENSATION AND METHOD OF PAYMBENT

Payments for mervices shall be made following porformanse of puch services, No payment
phall he mede for eny services except ae idenifisd heveln, Service Brovider shall submit to the
County ench month an inveles for sarvicss rendered durng the previous month, The County shall
provide payment approximately thivty (40} days thersaftex.

The Uounty shall pay Service Provider for work performed under this engagement baved oo n
$4,000 por month flat fee plus refmbwnable costs, Kelmbnsable costy nourved for this
sepraseatation, anch ae bravel, postage, or largs copy projests, chull be billed al the actunl cost
inourrsd.

The maximun, faes and cherges in connection with this project shell not exceed $120,000
without; further authorization by the Board of Island Quuoby Commissioners and the Tatand County
Huperier Court Judge.

SRECTION 4 INDEPENDENT GONTRACTOR RELATIONSHIP

Baervico Provider iz an independant contpactor with the anthority to comtrol und divect the
performance of the details of the work; however, the vesults of the wark contemplated hereln must
meet with Jounfy approval and are eubjent to the County's genesal tighte of inspection fo ensurs
satiafactary sompletion,

No Bexvice Provider employsn or represantative shall be deamed to bs & County omplayes ox
vopresentative for auy prmpose, and Bervice Provider omployees are not entitled to any benefits the
Comnty provides for ity employees. Servies Provider is solely vesponsible for ita nets knd for the acta
of [ta agunts or amployees during performance of the engagement, As an independent contractor,
Se;vigla Provider fe responsible for the reporting and payment of all sppHeabls local, state, and
federal taxes,

SECTION§ INSURANCE

Service Provider ahall procurs and maintaly, for the duratisn of the engagement, inrurgnee
againat elaima for injuries to peresow ar damage to property which mey aries from or in connection
with performancs of the exgagement,

Servizg Provider shall provide a Qertificate of Instreance evidencing:

(A} Commerelal Genarnl Liability insurangs written with limits no Tass then
$1,009,000 combined single Hnit per sccurrence and $2,000,000 sgeropate fox parsonal infuey, bodily
Injury snd property damage.

{8) Profossional Liabflity inswrance with limits of no less than $1,000,000 per
elaim and $1,000,600 policy aggzegats lmik,

The County shall be named ag an additiona! insured on the commereial fnsurance polisy, In
respact to work performed by Barviva Provider, Any payment of deductible or self-insured retention
ls the Service Provider's scle responsibility. The County shall be given forty-five (46) days priog
written notloe of any cancallation, suspension oy material change in coveraga,

ALl ingurance coverags raquived to be provided by Sareles Provider or any subcontractor, ia

N'TR MEI“TH' Eval rl E_ Em- E mmmnn F'lﬂ ‘ZMB
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Resolution C- /) _-15
Page 6

intended to apply on a prlmary nonconbibuiing basis in relation to any other insurevice or gelf
insurance aynilable to County,

SEOTION & INDEMNIFICATION

{8)  Couniy agrees to indevanify, defend and hold Service Providey and tka offlcere,
employees, ond agents harmleas from claime and actions {ncluding any toats and attorney foee) filed
or authorized to be fied against Sarvice Provider, which raise claims relatad to the nuthority which
may be provided to the Bourd of County Commissionexs by RCW 36.82.200, and this statate’s
implementation through this engagement. Should such an event scour, the Borrd of Jounty
{lommissfoners may elaot o retain additional special sounss! with Superinr Court consent, and/or
supplement the flat fee if necossary (with Superior Court comgexby to defend such litigation,
Parsgraph 6(B) does not apply tu Puragraph 6(A).,

(B)  Excspt ae provided in Svatlon B{A): To the extent of its comparative Hability,
each party agvest bo indemnify, defend and hol the other party, its elested and eppolated officinls,
employees, agents and voluntests, harmless fiom and againgt ooy and all olaime, damages, losaes
and expenges, Inoluding bulb not Hmited o cowrt costs, attorney's feea and altermative dispute
redolution goata, for any peraonal injury, for any hodlly injuny, sickneas, dissage or death and for any
damage to or destruction of any propsrty (Ineludlng the loas of uee resulting therefvom) which ave
cauead by & negligent ast, avror, or omission, of its electad and appointed officlals, employess, agents
ot volunteara, {n the implementation of this sugagement. In the avent of any concurrent neghigent
aet, exeny, oy omission of the parties, eadh party ahall pay lts proportionate shers of any dameges
awarded. The parties agrea to malntain a consolidated defense to dlaims made apaingt them and to
reperve all indamuity olalms against each other until after Mability to the claimant and damagpes, if
any, are adjudicated.

{0  'The puties agroe ell indomnity obligations ahall purvive the completion, expiration
or tarmination of this engagement,

SECTION Y NONDISCORIMINATION

In performance of this enpagemont, Servica Provider will not discrimivate againeb eoy
amployee or spplicant for amployment on the geounds of xace, religion, oreed, cofor, nabional oxigin,
gox, marital status, disability, sexual orientation, age or obher basie prohibited by state br federal
Iaw; provided that the prohibition against discrimination in smployment bacause of disability shall

not apply if the parHoulay disability prevents the propar performance of the partivwlar work
involved,

SREOTION 8 ABSIGNMENT/SUBCONTRACTING
Service Provider shall oot agalgn it perftrmances tmder this sngagement,
SEQTION 8 JURISDICTION AND VENUT

This engapgoment shall ba govorned by lawe of the State of Wasbington, both = o
inferpretation wod perfoxmance, Any judicisl procseding velated to this engagement shall be
institated and maintained in Island Counky Superior Court, State of Washington,

BEOTION 10 SEVERABILITY
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Regolution C- 4 .15
Page 7

If any anpgagament tevm ia held iliegal or unenforesable by a eourt with juriadickion, the
validity of bha romaining texms will not be affected, and this sngngamont shell be interproted ag i it
did not contain the Invalid provision. Fuether, [f any ongagement provision cooflidts with
Waahington lewn, snid proviolon which may confilot therowith shall he desmed inoperative or
mudified to the sxtent nesapsury to avart the conflich,

EXHOUTION. 'The patties uxeouta the eugagement termp ug follows, which may ba accomplizhed in
countexparks:

Law Offfees of Budrn Blesheth Drummond, PLLC
5400 Cerillon Polnk, Bldy, 5000, Ste, 476
Ktrltand, WA 98083

Supan Drupmond, Managing
Signed, Apeil 29, 2015

AQCHEPTED by the Board of Qounty Commisslonska of Ioland County, Washington, on
Apri 75 _, 205,

BOAEBD OF COUNTY COMMISHIONERY
TSLAND GOU/IjTY, WABHINGTON

CL’ N
u@@x‘ /i
Elokrd M, Hannold, Memher

peor. ) r e
Olesk of the Boerd e i e
Jill Joknaon, Membm

-

.
-

Viokie L Churchill, Pres{ding dudge of the
Buparior Couyt of the State of Washington
in and for the County of [aland
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SCOPE OF WORK AND SCHEDULE OF COMPENSATION

Susan Elizabeth Brummond and the Law Offices of Susan Elizabeth Drpmmeond, PLLC will
provide lagal services to the Board of Jsland County Commissioners in connection with
development and adoption of the County's Growth Managerent Act Comprehensive Plan,
Development Regulations, end such other actions determined appropriate to address the GMA.,

Estimatad foes and costs for performance of work for 2 years $120,000
2015 awthorized fees $ 4,000 per month retainer/fint foe

In addition to fees, Ms, Drummond will be compensated for actual out-af-pocket expenses suoh ns
photooopying, postage, and travel.
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MEETING DATE: 4/28!15
Ay
e BEINSENT AGENDA .
ISLAND COUNTY G At
BOARD OF COUNTY COMMISSIONERS Wmmgiﬁamm
(o1 ]
AGENDA BILL RESOLUTION/ORINANCE MO

DEPARTMENT: Comelsslonets

DIVISION: [ifappiicable)

STAFF CONTACT:

AGENDA SUBJECT:
Resolution C-48-15 Employing Speclal Counsel to Assist in the Develapmant and Adoption of the
County's Growth Management Act Comprehansive Plan and Development Regulations

BACKGROUND/SUMMARY: WORK SESSION DATE: fif appilcoble} 4/8 and 4/14/18

The propesad Resalution employs the Law Offices of Susan Brummond, LLC s spaclal counse! to
ndvisa the Board of Commissioners in the development and adoptlon of the County's Comprahensive
plan, Development Regulations, and other actlons deamed appropriate to address the GMA,

FISCAL IMPACT/FUNDING SOURCE!
Shall not exceed $120,000 — Funded by the GMA Resarve

RECOMMENDED ACTION:

Approve/Adopt

= Scheduls Public Heartng/Mesting
Continue Public Hearing/Meoting

| | Information/Discussion

- Othar {deserive

SUGHESTED MOTION:

[BELOW TO BY COMPLETED 8Y CLERK OF BOARD]
BCC ACTION:
APPROVED
bENIED
TABLED/DEFERRED/NG ALTION TAKEN
CONTINUED TO DATE: 7 / TIVIE:
GTHER

———— Py —
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IN THE SUPERIOR COURT FOR ISLAND COUNTY, WASHINGTON

STATE OF WASHINGTON, on the
Relation of Gregory M. Banks, Prosecuting
Attorney of Island County,

Plaintiff,
Vs,

SUSAN E. DRUMMOND, and Law Offices of
Susan Elizabeth Drummond, PLLC;
Defendants; and

BOARD OF ISLAND COUNTY
COMMISSIONERS;
Intervenors,

Defendant{s}/Respondent|s].

15-2-00465-9

Declaration of Gregory M. Banks in
Opposition to Defendants’ Motion for
Summary Judgment

L, Gregory M. Banks, declare the following:

1. I am the duly elected and qualified Island County Prosecuting Attorney. I have

continuously held this office since JTanuary 1, 1999,

2. This declaration supplements my previously filed declarations and affidavits, My

November 9, 2015, Declaration of Gregory M. Banks in Support of Plaintiff’s
Amended Motion for Summary Judgment, my October 13, 2015, Affidavit of Gregory

Banks in Support of Reply to Response to Plaintiff's Motion for Preliminary
Injunction, my September 22, 2015, Declaration of Gregory M. Banks, and my August
11, 2015, Affidavit of Gregory M. Banks in Support of Petition for Writ of Quo

Warranto are all incorporated herein by this reference.

PROSECUTING ATTORNEY
DECLARATION OF GREGORY M. Papge 1 of 24 OF ISLAND COUNTY
BANKS IN OPPOSITION TO P.0. Box 5000
DEFENDANTS’ MOTION FOR. CP0108 Coupeville, Washington 98239

SUMMARY JUDGMENT

360-679-7363
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I have posted my public official bond for calendar year 2016. A copy of the bond may
be found in Exhibit 1 to this declaration.

Prior Objections to Outside Counsel

On two previous occasions, I have expressed an objection to the Island County Board
of Commissioners’ (herein after “the Board”) retention of outside counsel. Resolution
C-86-09 retained attorney Jon Ostlund for an estimated two hours of work with a
$500.00 cap for “review of an Ordinance relating to the Adoption of Standards for
Public Defensc Services,” Resolution C-85-09 retained the law firm of Weed, Gafstra
and Benson for an estimated two hours of work with a $500.00 cap to provide legal
services “in connection with contracts for the provision of legal public defense
services.” True and correct copies of both resolutions may be found in Exhibit 2 to

this declaration.

I did not initiate legal action to oust Mr. Ostlund or Weed, Gafstra and Benson from
performing the duties of my office due to the limited length of the contracts and the
limited nature of the legal services to be provided. A quo warranto action could not
have realistically been initiated prior to the completion of the contracts. Moreover, the
disproportionate costs to stop such de minimis violations would not be accepted by the

public.

With regard to C-86-09, Mz, Ostlund arguably was not even contracted to provide
legal advice. He was hired to review proposed county public defense caseload
standards — i.e. the number of cases it is reasonable to expect a lawyer to handle in a
year. This was an area in which I had substantial expertise, since I served on the
WSBA Council on Public Defense (CPD) as did Mr. Ostlund. The CPD was the
primary driver of a then-proposed court rule setting forth maximum defense caseloads.
The rule has since been adopted by the Supreme Cowrt. I submitted my own
unsolicited analysis of the County’s pre-rule standards for review by the Board. It had
nothing to do with attempting to limit the ability of the county’s public defenders, as
claimed by Commissioner Price Johnson in her Third Declaration (the public

defenders’ caseloads are significantly lower than my deputies’ caseloads). The issue

PROSECUTING ATTORNEY
DECLARATION OF GREGORY M. Page 2 of 24 OF ISLAND COUNTY
BANKS IN OPPOSITION TO © " P.O. Box 5000
DEFENDANTS’ MOTION FOR. . CPO110 Coupevills, Washington 98239
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was one of bhow to best count caseloads, and then determine a reasonable number. 1
was opposed to using an annual count, because it is a poor metric that is difficult to
administer. (What happens when a defender reaches his maximum number early in
the year? Must he or she stop working?) My work on the CPD was ultimately
responsible for the CPDs recommendation to allow for weighted caseload standards.
My decision not to initiate a quo warranto action was consistent with the prosecutorial
standards contained in RCW 9.94A.411(1)¢) and (f). While that statute concerns
criminal prosecution, it provides sound guidance on all discretionary decisions made

by public attorneys.

With regard to C-85-09, my objection concerned the Board’s desire to avoid the
accountability inherent in public bidding laws and policies, by allowing a low-ball
bidder to increase the cost of his contract by 50% after it was awarded to him.
Initially, the Board had intended to use Jon Ostlund to review the public defense
contract. Ultimately, I recommended to the Board, if it insisted on using outside
counsel, that it should use a law firm with municipal law and contract experience, and
not a career public defender, since the work involved reviewing the contract with an
eye toward protecting the county’s contractual rights. The Island County Superior
Cowrt Judges indicated that they had no objection to that, and the Board agreed,
ultimately contracting with Weed, Gafstra, and Benson, a firm who provided
municipal legal services to two cities in Island County. This is reflected in the minutes
of the board meeting included in Exhibit 1 to Helen Price Johnson’s Third Declaration.
Thus, my recommendation that a different law firm be hired was tantamount to my
withdrawing my objection. An objective description of the controversy over the
public defense contract is included in paragraph number 50 of this declaration.
Although Commissioner Price Johmson was involved in the meetings at the time, her
third declaration appears to completely misapprehend the nature of the dispute, and my

opposition to the procedures used by the Board.

Land use and environmental law is second only to criminal law as the subject matter to

which my office devotes the most of its legal service resources. The public interest in

PROSECUTING ATTORNEY
DECLARATION OF GREGORY M. Page 3 of 24 OF ISLAND COUNTY
BANKS IN OPPOSITION TO P.O. Box 5000
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10.

DECLARATION OF GREGORY M.

land use and environmental issues is high in Island County. It is safe to say that there
is never a time when an attorney in my office is not performing work on a land use or
GMA issue. Outside of criminal prosecution, land use law and the GMA are the Civil
Division’s “bread and butter.” Significant harm was caused by the Commissioners’
disenfranchising the voters’ right to select its legal counselor in a pervasive subject
matter such as land use. In my judgment, in the judgment of other public attorneys
with whom I consulted, and in the exercise of my discretion as an elected county
attorney, it warranted the filing of this lawsuit after the Commissioners and Superior
Court Judges rejected my legal advice in the matter. Their provocative action left me
with no choice but to try to prevent the unlawful usurpation of the office of

prosecuting attorney in such a significant area of our practice.

The Board of County Commissioners’ Restriction of the Prosecutors’ Resources

In 2009, the Board reduced the number of staff in my office. These reductions came
from the “criminal side” of my office. One criminal deputy prosecuting attorney
(DPA) and a 0.75 FTE paralegal/receptionist position were eliminated by the Board.
Prior to that, I employed 7 DPAs and 4.75 paralegals in our criminal division. The
0.75 FTE paralegal had originally been full time, but was reduced to half time during
an earlier round of layoffs, and then increased to 0.75 FTE around 2006.

In 2010 the Board requested the elimination of another DPA and & criminal paralegal.
In response, I eliminated the position of Chief Criminal Deputy in my office which
achieved essentially the same budgetary result. I assigned all of the duties of the Chief
Criminal Deputy position to myself. At that time, my staff was smaller than it was
when I took office in 1999, and our felony caseload was nearly double what it was in
1998. A second DP A was supposed to have been laid off in the beginning 0f 2010, but
I obtained a federal grant to maintain the position. Late in 2010, we were required to

lay off another criminal DPA, which took place in September, 2010.

Page 4 of 24 PROSECUTING ATTORNEY
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11.

12.

13.

14.

15.

During the 2011 budget cycle, the Board proposed eliminating another attorney and
another paralegal from my office. I requested that the Board restore two DPA
positions that had been cut. The request was denied.

During the 2012 budget cycle, the Board proposed additional cuts. In response,
requested that the Board add a half-time criminat DPA, because the pendency of two
first degree murder cases was breaking the back of our office. In response fo the
requested cuts by the Board, I also proposed, among other options, committing one-
half of the land use deputy to criminal cases, and elimination of other positions and
caseloads. This was the first and only time I offered up resources from our Civil
Division, as it was already so anemic, there was little to offer. The Board relented, in
part because by the end of 2011, the office had three pending first degree murder
cases, and a 3-victim vehicular homicide case, in addition to our regular heavy
caseloads. 1 was authorized to hire a half-time criminal DPA, In response to repeated
and urgent requests, the Board expanded the half-time DPA {fo full time in June, 2012,
and reinstated a portion of the part-time paralegal who had been laid off in 2009.

In the 2013 budget cycle the Board and Budget Director Elaine Marlow,
communicated to me that the full time DPA added in 2012 should revert to half-time,
and the half time paralegal that was added should be eliminated. She explained that
“one time money” had been used to fund those position. I understood that to mean
that the funding came from reserves, and not anticipated property tax revenue. I

successfully resisted those efforts during a contentious budget cycle.

In 2012, in preparation for the 2013 budget, the Island County Law and Justice
Council recommended to the Board of County Commissioners that the Board place a
criminal justice sales tax increase on the November, 2012 ballot to help restore the

cuts made to law and justice agencics. The Board rejected the proposal.

In the 2013 budget, [ proposed outsourcing my office’s work as the County’s Code
Reviser, to publish a digital version of the code. The intent was to relieve some of the
pressure on our civil paralegal and Chief Civil Deputy Prosecutor, without having to

ask for additional staffing in the Civil Division. We implemented that system in 20185.
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16,

17.

18.

DECLARATION OF GREGORY M.
BANKS TN OPPOSITION TO

It has had some marginal benefits, but not enough to compepsate for the ever

increasing demand on our Civil Division.

In 2014 budget cycle, I was initially told that I should not request additional personnel.
In June, 2013, the Law and Justice Council passed a resolution calling on the Board of
Commissioners to place a property tax levy lid lift on the November, 2013 ballot. The
levy would pay for law and justice services, primarily in the Sheriff’s Office, but also
in the Prosecutor’s Office and other law and justice agencies. The Board approved
placing the measure on the ballot, Then, in August, 2013, Commissioner Jill Johnson
approached the Sheriff and me about pulling the measure from the ballot.
Commissioner Johnson convinced me that the county’s financial picture had
brightened and the levy was not needed. In addition, it was clear that she was worried
about the negative political implications for her by backing the measure. I took her
proposal to pull the measure from the ballot to the Law and Justice Council. The
Council agreed, and recommended that the Board pull the ballot measure. The Board
rescinded the ballot measure, and restored a portion of the cuts that had been made to

the Prosecutor’s office since 2009,

In 2013, I requested that the position of Chief Criminal Deputy be restored as part of
the 2014 budget. That request was granted. In addition to the improviﬁg revenue
picture, this was financially feasible, due to the retirement of my then Chief Civil
Deputy, who, after 30 years, was at the top of the pay scale and whose absence
resutted in a reduction in salary expenditures. My other request to reinstate a criminal

division paralegal to full time status was again denied.

Again, in the 2015 budget cycle, the same message of “no new personnel” was
conveyed by the Board and the Budget Director. I indicated that the demands on our
Civil Division were “near the capacity of our resources.” However, my only requests
for additional personnel were to reinstate lost criminal capacity. In my judgment, the
damage to our criminal division was so serious that I had to focus on restoring it to
2008 staffing levels, before I could fix the rest of the office. A DPA was restored, but

the criminal paralegal position was once again rejected by the Board,

PROSECUTING ATTORNEY
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20.

21.

DECLARATION OF GREGORY M.

With respect to the 2016 budget cycle, I requested four additions to my staff. Based
on the numerous new positions that had been added to other county agencies in 2015, I
concluded that the Board could afford to bring my staff to a level that would allow us
to accomplish our duties with more adequate resources. I prioritized the requests,
from high to low, as follows: (1) restore the criminal paralegal position from half time
to a full time position (the same request that had been denied for three years in a row);
(2) add an additional civil paralegal, due to demands that outstripped her ability to
keep up; (3) add an additional civil DPA, to improve turnaround time in contract
review and various legal assistance requests, and free up resources to provide more
focus on land use issues; and (4) an in-house criminal investigator to perform follow-
up investigation in criminal cases where law enforcement did not have the resources to
promptly provide such investigation. Despite the Board’s repeated contention that my
office’s civil capability is “maxed out,” the Board granted my first request for a part
time criminal paralegal, and denied both of my requests to add staff to the Civil
Division. .
During the 2016 budget discussions, Commissioner Jill Johnson contacted me
privately about my proposal. She indicated that she was interested in funding the in-
house investigator position. [ pointed out to her that the position was my lowest
priority, and that the addition of a civil paralegal and civil DPA were both high
priority items. Commissioner Johnson stated that may be my priority, but it was not
hers. She indicated that her priority was to try to get an investigator for my office. 1
told her that I believed I was in the best posifion to determine what my office priorities
were. In the end, only the expansion of the part time criminal paralegal position was
approved for my 2016 budget. The Board refused fo increase personnel in our Civil
Division, notwithstanding their recent refrain that my Civil Division is “maxed out.”
To summarize the budget history of this office, and the reason for this section of my
declaration: during the financial crisis that began in 2008, our ability to handle a very
demanding criminal caseload was on life support. The Board, in response to greatly

reduced revenues and its policy priorities, repeatedly discouraged me (and other
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22,

officials) from requesting additional personnel. Because of the threat to public safety
caused by an anemically-staffed Criminal Division, I necessarily focused on restoring
that area of our office. In a county where doing more with less is a badge of honor, I
did not press for more resources in our Civil Division until the economy had
recovered. As discussed in more detail below, no board member ever indicated to me
that he or she believed our Civil Division was in need of additional resources until my
February, 2015 meeting with Commissioner Price Johnson, when she disclosed the
Board’s swrreptitious allocating of funds to hire outside legal counsel. The putative
justification she gave was that it was intended to assist the prosecutor’s office and
provide the office additional capacity. Oddly, the funds to improve my the
prosecutors’ office’s capacity were not placed in my budget, not disclosed to me.
Prior fo that meeting, no board member had ever expressed to me that they were
considering hiring outside counsel, let alone that the Board had been secretly
budgeting to do the same for two years, while refusing to restore my office to pre-2009
staffing. No Board member, nor the Budget Director, ever contacted me about the
office’s resources or capacity to handle our civil work. They asked no questions and
expressed no concerns to me about our Civil Division during years of budget
meetings, other than the February, 2015 meeting with Commissioner Price Johnson,
and Commissioner Johnson’s desire to re-prioritize a criminal investigator over my
request for additional Civil Division resources. The only feedback I received from the
Board about my request to move the Civil Division toward adequate staffing was
Commissioner Johnson’s statement that it was not her priority, and that she was more

interested in creating a new position of criminal investigator in my office.

The Board is responsible for setting the number of employees in my office and their
salaries. See, e.g., RCW 36.16.070 (“In all cases where the duties of any county office
are greater than can be performed by the person elected to fill it, the officer may
employ deputies and other necessary employees with the consent of the board of
county commissioners. The board shall fix their compensation . . . .”). The Board may

not, however, participate in the selection or removal of deputy prosecuting attorneys.
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See generally Osborn v. Grant County, 130 Wn.2d 615 (1996); AGO 55-57, No. 48,
The Board regularly ignores this separation of powers. Examples of the Board’s
overreaching include: (1) Commissioner Helen Price Johnson statement in paragraph
14 of her December_ 18, 2015, declaration that Mr. Banks could have rendered the quo
warranto action ‘“‘unnecessary” by “appoint[ing] Ms, Drummond as a special deputy
prosecutor in his office as part of the action to refain her for the needed GMA work.”,
and (2) Commissioner Jill Johnson’s Declaration in Support of Island County Board of
Commissioners® Opposition to Plaintiff’s Motion for Summary Judgment in which she
describes her meeting to express her dissatisfaction with Deputy Prosecuting Attorney
(DPA) Mitchell’s legal work and her subsequent phone call with me. While
Commissioner Johnson accurately reports my statement to her that she was
overstepping her position by telling me who I should employ, she does not disclose

that in fact she demanded that I terminate DPA Mitchell’s employment.

23,  Commissioner Johnson called me on my direct line shortly after Mr. Mitchell’s
promotion to Chief Civil Deputy. It was obvious from her tone that she was already
angry when I took the call. She explicitly demanded that I fire Mr. Mitchell because
she did not care for him or his communication style. I was taken aback, and responded
with the same tone that she had directed at me. 1 told her firmly, and probably loudly,
that she does not get to make personnel decisions in my office, and I hung up on her.
She later apologized to me. We both acknowledged that we are passionate about our
jobs, and since then have even enjoyed private lunches together and, other than the
friction caused by this lawsuit, have what T thought was a productive working

relationship.

24,  Commissioner Johnson’s declaration contains erroneous statements concerning facts
about which she had no personal knowledge. In 8 of her declaration she purports to
have knowledge of Chief Civil Deputy Mitchel’s work load and priorities. Her
statements in that regard are flatly incorrect. My office was short staffed, especially
during the time that there was an unfilled civil DPA position. The fact that Mr.
Mitchell found himself doing the work of two full time attorneys, while also training

PROSECUTING ATTORNEY
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27,

Mr. Long, accounted for delays in turning around contract review. It was precisely
because contract review was a lower priority than our GMA work, that contract
matters were the work that intentionally was backlogged while we worked on higher
priority matters. Commissioner Johnson’s uninformed assumption is the opposite of
the actual situation that then existed. It is frustrating that, even after the just concluded
budget process in which she exercised her authority to deny resources to our Civil

Division, she criticizes the division for not turning work around quickly enough.

The Board’s Criticism of Attorney Skills

The Board claims that the disparity in experience between my civil DPAs and Susan
Drummond justify their retention of Ms. Drommond’s services. The Board, through
the setting of the salary for my DPAs, largely limits the possible applicant pool. In
2013, when 1 last hired a civil deputy prosecuting attorney, the Board provided a
salary range of $4,363.69 a month to $4,769.86 a month. A true and correct copy of
the August 15, 2013, Island County Job Posting may be found in Exhibit 4 to this
declaration. Only six applications were received. Of the four individuals I
interviewed in September of 2013, two were not "yet admitted to practice law in
Washington and the other two candidates were admitted to practice law in Washington
on May 14, 2013, and on November 28, 2012,

Attached as Exhibit 5, is salary survey data collected by the Island County Human
Resources Director, Melanie Bacon in July, 2015. It shows the base annual salaries,
which ate set by the Board of County Commissioners, for my senior criminal deputy
prosecutors (DPA II) as being nearly $20,000 below the County’s “target” salary for
those positions. Our senior civil deputy prosecutors are paid commensurately with our
criminal DPAs. The Board has established a salary system that incentivizes attorneys

to leave the county as soon as they develop any meaningful experience.
The successful candidate that T hired to fill the civil deputy prosecuting attorney

position in 2013 was Adam Long. Mr. Long possessed outstanding credentials and

expetience. Mr. Long possessed a strong commitment to public sector work. Prior to
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graduation from law school, Mr. Long spent two years in the Pierce County
Prosecutor’s Office as both a Rule 9 paid intern and as a volunteer legal intern in the
Civil Division. During his tenure with Pierce County, Mr. Long obtained significant
courtroom experience and drafied numerous memorandums for deputy prosecutors,
Between 2010 and 2012, Mr. Long served as a staff editor and a member of the
executive board of the Seattle Journal of Environmental Law. This publication is a
student-run environmental law journal whose primary function is to publish high
quality articles on a variety of issues in natural resources law, environmental policy,
law and economics, international environmental law, and other topics relating to law
and the environment, Prior to graduating from law school, Mr. Long also organized a
sustainability symposium, in partnership with the Washington Lawyers for
Sustainability. Mr. Long’s writing was exceptionally clear, and his analytical skiils

were strong.

During our interviews with Mr. Long and other candidates, a significant portion of the

time was spent ganging their experience, knowledge, and desire to work in the land

use arena.

We were lucky to get Mr. Long, especially considering the severe funding and salary
restrictions placed on my office by the Board, One of the attributes that makes Mr.
Long an excellent member of my office, like nearly all of my staff, is his commitment
to representing the public over the potential for personal financial gain. However, in
my experience, Mr. Long will soon be so far behind the pay scale of deputy
prosecutors in surrounding counties that he too is at risk of leaving, after we have

investedl considerable training time.

Former Comunissioner Michael Shelton submitted a declaration in support of the
Board of Island County Commissioners in which he criticizes the deputy prosecutor
who at one time performed all of the civil work of the office. That was the case during
Commissioner Shelton’s tenure because most of the budgets he approved only
authorized a single civil deputy. He wrongly states that during my tenure, my office

was responsible for the county’s early GMA failures. In fact, before I was elected to
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office, the County, under the leadership of former Commissioners Shelton and
McDowell, steadfastly refused to take any substantial steps to comply with the GMA.
This occurred during the period from 1993 — 1998, when both Shelton and William
McDowell were comemissioners {(and prior to my election). In 1996 after three years of
doing virtually nothing, Island County’s land use regulations were found to be invalid
by the Growth Management Hearings Board. WEAN v. Island County, Western WA
GMHB No. 95-2-0063. A finding of invalidity is extremely rare, and reserved for the
most egregious failures of government under the GMA., The WWGMHB was not kind
to Island County’s efforts under Shelton’s and McDowell’s leadership. The
WWGMHB had given the county repeated warnings that its refusal to plan under the
GMA does not comply with the GMA. The WWGMHB’s Order finding invalidity in
April, 1996 took the County to task for its years of thumbing its nose at the GMA.
Subsequently, Governor Mike Lowry visited Island County and expressed suppott for
the idea of punishing the County by withholding tax revenue from the County until it
complied with the GMA. I was present at the event where Governor Lowry made that
statement, Mr. Shelton’s revisionist history about his abject failure misses the mark by
a mile, Orders of Invalidity in the WWGMHB No. 95-2-0063 case are attached as
Exhibit 6.

Mr. Shelton’s attempt to lay that failure at the feet of retired Chief Civil Deputy
prosecutor Dave Jamieson is misplaced. Mr. Jamieson was highly knowledgeable of
the GMA, and was often praised by Mr. Shelton and Mr. McDowell for his sound
advice during their tenures. Their declarations to the contrary are astonishing. While
it is certainly conceivable that, in response to a client who was steadfastly opposed to
complying with the GMA, Mr. Jamieson may have exhorted his client to “follow the
law,” it is beyond belief that he “had no other advice or help for the Board because he
lacked a background in land use matters and GMA.” (Shelton’s declaration at 44.)

Former Commissioner William L. “Mac” McDowell has also submitted a declaration
riddled with misstatements. He is confused about the time during which I served as

the elected prosecutor. His declaration at 97 asserts that when he “took office in
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January of 1993 ... [he has] a distinct memory of Mr. Banks’s (si¢) office not having
experience in GMA or much interest in assisting the Commissioners in implementing
the statute.” 1 did not take office until January, 1999, To the extent that the
apocryphal story that both McDowell and Shelton share is true (“follow the law™), I
can only conclude it was in response to their steadfast opposition to complying with
the GMA prior to my taking office. The WWGMHB’s Order of Invalidity makes clear

where the problems lay in Island County during those years.

During Mr. McDowell’s term as commissjoner, 1 had very little personal contact with
him, especially relative to the other two commissioners. Mr. McDowell’s statement to
the contrary in §6 of his declaration is simply untrue. Mr. McDowell asserts that he
“frequently asked Mr. Banks” for guidance and strategy with regard to GMA. That is
also categorically false. As a newly elected prosecutor, my initial focus was on
modernizing an office rooted in the past, and the skyrocketing criminal caseloads that
were pounding us. Ihad then 1.5 FTE attorneys performing Civil Division work, and
relied heavily on them to handle the GMA work. I cannot recall Mr. McDowell once
asking me for advice regarding GMA. He worked with Chief Deputy Jamieson on
some GMA issues, but the Board mostly excluded the prosecutor’s office, because of

their use of Mr. Dearborn.

Mr., McDowell makes a sweeping generalization that I have “used the newspaper” to
try to embarrass and/or go around” the Board. He offers no evidence of my attempt,
or power to do so. The only newspaper article submitted by defendants in this matter
is one which attempts to embarrass me over a 2007 unlawful employment termination
claim. Of course it’s not relevant to this action, and would require a lengthy

declaration to establish the facts of that bogus claim.

Commissioner Shelton was well-known to my staff from the day that I took office,
because he expressed his disdain for deputy prosecutors by saying they “are a dime a
dozen” and asserting there was no reason to increase their pay to be comparable with

surrounding counties, because we can always hire new ones.
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The Board’s Secrecy In Planning To Hire Qutside Counsel

As T have stated in previous declarations, Commissioner Helen Price Johnson told me
in our February, 2015 meeting that the Board had allocated funds to hire outside
counsel in the 2014 and 2015 budgets, and planned to do so again in the 2016 budget.
She explained that the total allocations would be about a quarter of a million dollars.
That was the first time I had ever heard of such an allocation. I have repeatedly

requested the Board and the Budget Director, Ms. Marlow, to point me to the open

'pu_blic meetings where such allocations were made, or to budget documents where it

specifically indicates those allocations were made. They have refused to do so. Thave
searched, and found no reference to such budgeting. County budgets are not supposed

to have hidden allocations, because the public has a right to know how their tax dollars

are being spent.

This secretive budgeting, sadly, is not an anomaly in how this Board operates. It is
very unfortunate, and it is not done without knowledge of their obligations under the
Open Public Meetings Act, the Public Records Act, and the principles of good
transparent governance that bave been demanded by the public since the 1970s. These
are principles that I have too often had to remind this and past boards to follow. The
current Board of Commissioners and their Budget Director have a penchant for hiding
expenditures and funds that they believe, if known to the public, could have political
repercussions for them. I am a strong proponent of transparency in government, and
use my position as a public official and as the Board’s legal advisor to try to get them
to be fully compliant with the OPMA. With chronically infransigent clients on these
issues, I must sometimes take a hard line to protect them from legal jeopardy. The
Board, regrettably, responds to those instances as if they are personal or political

attacks. My goal is to keep the Board out of trouble, by keeping it in compliance with
the Jaw.

Commissioner Jilt Johnson, in her December 4, 2015 declaration, asserts that 1 knew

or should have known that they were budgeting fo hire outside counsel in 2013, Sheis

wrong.

DECLARATION OF GREGORY M. Page 14 of 24 PROSECUTING ATTORNEY

BANKS IN OPPOSITION TO

OF ISLAND COUNTY
PO, Box 5000

DEFENDANTS' MOTION FOR CP0122 Coupevills, Washington 98239
SUMMARY JUDGMENT 360-679-7363




WO =) S in b W N

[ N R N R e N e e e e e e e

39.

40,

41.

42.

Mr. Mitchell discussed with me that Commissioner Johnson expressed her lack of
confidence in him, but there was no mention made of budgeting or planning to hire
outside counsel. Nor, according to Mr. Mitchell, was he told that the Board planned to

hire outside counsel to perform our usual and substantial duties regarding the GMA

update.

Commissioner Johnson assumes that, because I instruct other officials to comply with
RCW 36.40.070, that I should have been aware of the Board’s secretive plans to place
money in a fund for subsequent expenditures on outside counsel. Jill Johnson
Declaration at § 9.c. RCW 36.40.070 requires each elected official and department
head to be present at the Board’s final public budget hearing, so that they may answer
questions from the public about their budget proposals. Commissioner Johnson is
correct that I send a reminder most years to the county’s elected officials and
appointed department heads that they should attend and be prepared to answer
questions from the public. This is one of the ways in which the public’s demand for
accountable and transparent government is met. Commissioner Johnson asserts that
by my doing that, I should have been aware that the Board had concealed funding for
outside counsel in another department’s budget. That statement by Commissioner

Johnson is illogical and false.

Neither 1, nor any other elected official or department head (other than the Board and

the Budget Director), monitors the budgets of all other departments. Since the

allocation for funding outside legal counsel was not placed in the office of the
County’s legal counsel, | had no practical way of knowing about it, and I did not know
about it. The county’s budget documents are notoriously obtuse, and it is virtually
impossible to trace funding or spending priorities. In 2014, one of the County’s
unions was force to hire a forensic accountant to uncover how the county’s budget
concealed funds in the union’s efforts to negotiate a new collective bargaining

agreement.

The Board has yet to identify a document or public meeting where the allocation of

funds to hire outside attorneys for GMA work is publicly available. More to the point,
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no Board member or budget director ever consulted with me about the need, or
advised me of their plans, until my February, 2015 meeting with Commissioner Helen

Price Johnson.

Had the Board, at a time when my budget was being strangled, openly allocated funds
for the hiring of expensive private lawyers to perform the primary civil functions of
this office I cettainly would have mounted a thorough and forceful response. The
Board’s claims that I knew or should have known about their black box budgeting
defies reason. One thing the Board members will probably agree on is that I am
comfortable expressing differing opinions from theirs. I believe that is an essential

attribute of any healthy democracy.

The Board’s desire to maintain secrecy about the process by which they funded and
ultimately hired Ms. Drummond continues fo this day, as can be seen by their legally
and ethically indefensible refusal to turn over correspondence concerning the hiring of
Ms. Drummond in response to my attorney’s discovery requests. Ms. Drummond’s
attorney has even threatened to quash a subpoena seeking emails between the Board,
the Budget Director and the Superior Court. Strangely, Ms. Drummond also takes the
position that communications between the judges and I wviolated ethical rules
prohibiting lawyers and judges from having ex parte contact about a matter before the
judges. T freely disclosed all of my correspondence and meetings with the judges,
because they were not improper ex parte contact. Ms. Drummond believes my contact
with the judges (and by implication, the judges’ contact with me) was improper ex
parte contact, but that the Board’s contact with the judges was not improper. The

defendants also believe their communication with the judges is confidential and secret.

Comumissioner Jobnsot, in her December 4, 2015 declaration at q§ 10 states that I
should not have been surprised by the Board’s desire to retain outside counsel because
““[she] discussed her concerns with [me and Mr, Mitchell] on separate occasions.” If
she means that her demand that I fire Mr, Mitchell was “discussing her concerns,” than

her sworn statement is true. If she means that, prior to February of 2015 when the
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matter finally became public, she discussed with me the funding or the proposal to hire

outside counsel, than her swormn statement is categorically false.

The most striking thing to me about the secrecy of the Board in planning to hire
outside counsel is that the board members and I had regular contact about all manner
of issues during 2012, 2013, and 2014, I often provided them with legal advice, in
writing, over the phone and in person. I served on a number of county governance
committees with board members, including the Courthouse Security Committee, the
Law and Justice Council (which I chair), the County Technology Committee (I have a
degree in engineering and prior professional experience as a software engineer), and
other ad hoc groups. I regularly attended *“roundtable” meetings with the Board. Ihad
occasional informal lunches with Commissioner Johnson. And, of course, we had
annual budget meetings. In none of those fora, did a board member ever once discuss
with me their concerns about my office’s ability to handle the GMA work. One would
think, not just out of a desire for collegiality and good inter-office relations, but good
management, that the Board would want to consult with the office affected by their
decision before making it. That did not happen. The Board has yet to explain why it
shielded the county’s legal officer for over two years from members’ discussion of the

Board’s plans to hire additional legal service providers outside of the prosecutor’s
office.

To the extent that the Board consulted with, David Wechner, the former Planning
Director, about hiring cutside counsel, they were apparently rebuffed. Mr. Wechner
repeatedly told me that he did not ask for outside counsel, and that he told the Board
he was happy with the legal services he received from my office. Mr. Wechner also
told me that Commissioner Johnson told him in a private meeting that he should not
“collude” with me. According to Mr. Wechner, Commissioner Johnson told him that
if he continued to do so he would no longer “have her support.” Mr. Wechner was
abruptly fired this year, and the only reason that the Board gave for doing so, is that

the Board desired to “go in a different direction.”  Citizens and employees of Mr.,
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Wechner openly critictzed the Board at the board’s October 13, 2015 public meeting

for its sudden termination of a highly valued and respected county leader.

The Relationship Between The Board and the Prosecutor

I believed that this quo warranto lawsuit would be about a single binary legal question,
to wit: *“Whether a Board of County Commissioners has the unfettered legal authority
to hire its own lawyer, so long as the written contract is approved by the presiding
Superior Court Judge, and is limited to two years in duration.” The Board, both in its
statements to the media, and its filings in the case, have attempted to turn it into a
referendum on the likeability of the prosecuting attorney and the competency of his
office. Each round of declarations has become shriller than the last in their attacks on
my abilities, my ethics, and my record. This is an unfortunate development in a case
that, at bottom, presents a purely legal question concerning the bounds of a

government agency’s authority to act.

The Board and Ms. Drummond have atterﬁpted to contaminate the record with
declarations concerning a couple of incidents that they try to use to tarnish my 17-year
career as the Island County Prosecutor. The inclusion of a newspaper article about a
disgruntled employee’s lawsuit based on her 2006 firing is a prime example of their
strategy. Another is Commissioner Price Johnson’s criticism of my principled
opposition to the Board’s decision to undermine public bidding requirements in

renegotiating a public defense contract.

Commissioner Price Johnson misstates the basis for my opposition to the Board’s
renegotiating the public defense contract in 2009, notwithstanding that it is clearly set
forth in the attachments to her third declaration. Price Johnson’s Third Declaration at
44-7. The materials she provided shows that the Board awarded a low bid contract to
one provider, and then, one year into a three year coniract, agreed to give the provider
a 50% increase. I have publicly supported wage and caseload parity between the
prosecutor’s office and the public defender’s office. 1 served on the WSBA Council

on Public Defense precisely because I was interested in improving the plight of under-
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resourced public defenders. Here, the issue was that the public was not receiving the
accountability they should get from public bidding laws, and was not a question of
how many attorneys worked for the public defender. My position was clear: the
Board should re-bid the contract to ensure its provider’s new compensation demands
were fair and competitive. Awarding a publicly bid contract, even if it was for more
money than the contractor was requesting in the re-negotiation, was essential to
government accountability.  Other than me, there was no one willing to speak on
behalf of the taxpayers against favoritism. As discussed above, the issues presented,
and the short-lived nature of the consultant contract, did not jusiify the expenditure
and effort of a quo warranto lawsuit. That was a discretionary decision that I made as

Prosecuting Attorney.

Yet another example of the Board’s attempt to distract the court form the true nature of
this legal action is its burdensome and costly discovery demands for all of my emails
with & local newspaper editor over a ten year period. The text messages I shared with

the news editor were intended to be private. Neither she nor I expected that the Board

‘would want to dig into them as part of their defense of this lawsuit. I am embarrassed

by the content of some of those text messages with the editor, and embarrassed that
they have been made public. As a public official I acknowledge that they are public

records and had to be disclosed, though they clearly were intended as private

conversations.

What neither Commissioner Price Johnson nor Susan Drummond (who made the
demands for the emails and texts) acknowledge is the email and text messages have
been ptovided to this Court with no context in an obvious attempt fo mislead the
Court. Frequently portions of email strings have been intentionally deleted from the
emails included in the attachments. The text messages have sections deleted as well.
As Commissioner Price Johnson admits, 1 was obligated to provide several thousand
emails o news reporters and editors over a long span of my career. The defense
combed through them, and came up with 15 emails that they contend support their

portrayal of me as difficult to work with, and not meeting my professional obligations
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to my clients. I determined that there are 15 emails by looking at the Bates numbers
that we affixed on the bottom of each page. It is obvious that the email strings were

edited for content because Ms, Drummond’s counsel has provided disjointed excerpts.

The -particular newspaper reporter/editor (whose name was redacted by the defense
from all of the emails and text messages) is someone with whom I have a long
professional relationship with. The infense nature of a pfosecutor’s work tends to
breed a dark sense of humor to compensate for the personal tragedies that prosecutors
must work around on a daily basis. The same is apparently true of newspaper
reporters, We have developed a mutual trust that we can blow off steam in our
correspondence with off color jokes and sometimes coarse language. These are text
messages that we expect no one else will see. We expect that the other will not
disclose the private conversation. We certainly never expected that Ms, Drummond
and the Board would dig so deeply into those unrelated communications in a lawsuit

focused on the dry issue of the legal authority of a board of county commissioners.

Commissioner Price Johnson, at 8 of her third declaration engages in a vague and
demagogic diatribe about ne, and my ethical standards. It is emblematic of the way
the Board has treated me and other officials. It is bullying, and it is the source of most
of the occasional difficulties in our relationship. In my experience, Commissioners
Johnson and Price Johnson take any policy disagreement very personally. They are
not inclined to consider that they may be mistaken, or reconsider their positions on the
rare occasion when an official has the courage to challenge them. This litigation is a
good example. Had they rationally considered my legal advice about the illegality of
hiring outside counsel, and had the Board rationally considered properly staffing my
office, this lawsuit and the attendant waste of scarce county revenues, would not have

been necessary.

The Board has exaggerated a couple of incidents of healthy disagreements between us,
and then has attempted to use them to characterize our relationship as one that is
pervaded by conflict and strife. ‘That has certainly not been my experience with this

Board, or previous boards over the past 17 years, It saddens me that my experience of
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a healthy and collegial relationship with the Board and its departments over many
years has been mischaracterized so badly.

Attached to this declaration as Exhibit 7 are two newspaper articles in which the Board
members publicly scolded two elected officials — the Treasurer and the Prosecutor, I

attach them not as evidence of the truth of the facts recited therein, but as an indication

of the how the Board’s actions are perceived by those who witness them. The

recordings of the Board meetings identified in the articles bear them out. The Board
members view themselves as the top of the County hierarchy, when they are actually
co-equal elected officials. The article describing a matter involving my office
concerned a deserving deputy prosecutor whose salary had been frozen for four years
due to budget constraints. A new assignment within my office clearly warranted his
getting a long-overdue promotion and raise. The price tag for the County was $4,000.
The Board reacted to the figure as if it was a budget-busting amount. In trying to
diffuse their unexpected scolding I admitted that “I dropped the ball” for not

anticipating the promotion several months earlier when I had my budget meeting with
them.

In contrast to my deputy’s treatment, the Board several months later, without any
public discussion and outside of any budget hearings, planned to indemnify Ms.
Drummond, and then agreed to spend additional tens of thousands of dollars on their
own law firm. I cite these incidents to provide a reality check on the board members’
claims that I am the source of conflict. We have professional disagreements about
policy and about budgets from time to time. Those conflicts are to be expected in a

structurally divided government such as a Washington county.

Commissioner Price Johnson bemoans the inclusion of declarations from other
prosecutors that my attorney obfained. Price Johnson’s Third Declaration at §9. She
asserts that they are irrelevant, However, as she knows, they were sought only after
Commissioner Price Johnson solicited “letters” from County Commissioners around
the State, based on her mischaracterization of this lawsuit and our positions in it. Price

Johnson’s letter is attached to this declaration as Exhibit 8.
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Commissioner Price Johnson’s concerns about my eariier appointment of a Snohomish
County DPA to represent the Board are misplaced. She has omitted the timing of the
appointment. There was no conflict in the appointment of a deputy prosecutor fiom
another county for the purposes that Commissioner Price Johnson identified at fhe
time, long before a declaration was obtained from the Snohomish County Prosecutor.
Snohomish County Prosecutor Mark Roe’s declaration was obtained very recently, and
is simply a statement of facts in his county. An unknown future declaration could not

give rise to an ethical conflict in appointing'a special deputy prosecutor for the Board.

Defendant Drummond has submitted a declaration that appears to be based as much
upon her sense of the dramatic, as on the facts of the case. I am dismayed that she, on
several occasions refers to being “targeted personally” by me. I have repeatedly
expressed my respect for her abilities and her professionalism. That expression is
genuine. However, that has nothing to do with the importance of ensuring that the
Board of Commissioners not exceed its lawful anthority by subverting the right of the

voters to select their county’s attorney.,

It is true that T stated in an email that I would like to withdraw the complimentary
things I had said about Ms. Drummond. I made that somewhat emotional statement
after being personally attacked by Drummond and her attorney the first time. All in

all, it was fairly benign, compared to the language she has used.

Ms. Drummond clearly knew that she would be the subject of a quo warranto lawsuit
to oust her from my office. She took steps to ensure that the County would indemnify
her from any financial costs of defending her contract with the Board. Her use of -
loaded terms like “gunning for individuals” does nothing to shed light on the legal
issue before the court, or the way in which we got here. She prosaically compares
herself to a Victor Hugo character, and describes the mundane act of being served with
a stmmons as a “tough moment.” She complains that I “hastily scrawled” an email to
convey the gravamen of the conflict she was creating. It makes a good read, but in the

end is not helpful or objective.
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69.

I regret that this lawsnit has apparently taken a severe personal toll on Ms. Drummond.
She states that it is an “extreme situation,” and that tensions are “heated.” In so
saying, there is an implication that I forced this siress on her. As a long time
professional in a field often involving adversarial proceedings, Ms. Drummond must
accept responsibility for the consequences of her decisions. The fact that she may now
have buyer’s remorse for knowingly forcing the issue has no bearing on the legal issue
to be resolved. She has unlawfully usurped the authority of an elected public official,
fully cognizant of the fact that the judicial branch of government would be called upon

to decide the issue.

The Review of Brummond’s Contract by Presiding Judge Churchill and Judge
Hancock

Presiding Judge Churchill reviewed ard approved the contract with Ms. Drummond, in
accordance with the administrative procedure set forth of RCW 36.32.200. Ms.

Drummond and the Board claim that I should have “appealed” that review.

I was not a party to any case or cause of action where that review occurred. I have not

been served with a summons or complaint.

To my knowledge, there never has been a case pending in the Superior Court
concerning the review of that contract, or the Board’s authority to enter into that

coniract, other than this quo warranto matter.

To my knowledge there were no public hearings in open court were held regarding
Board Resolution C-45-15.

I was never served with notice of any superior court hearings regarding Resolution C-
45.15.

I have presented a consistent position throughout this quo warranto proceeding. I am
not asking for a declaration that RCW 36.32.200 is facially unconstifutional. I am,
however, claiming that Resolution C-48-15 was insufficient to confer a de jure right to

perform any of the duties of my office upon Ms. Drummond.

DECLARATION OF GREGORY M, Page 23 of 24 PROSECUTING ATTORNEY

BANKS IN OQFPPOSITION TO

OF ISLAND COUNTY
P.O. Box 5000

DEFENDANTS MOTION FOR CPO131 Coupeville, Washington 98239
SUMMARY JUDGMENT 360-679-7363
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I certify (or declare) under penalty of perjury of the laws of the State of Washington,
that the foregoing is true and correct to the best of my knowledge and belief.

Signed on January 4, 2016, at Coupeville, Washington -

Gilegoty Bfnks
m PROSECUTING ATTORNEY
DECLARATION OF GREGORY M. Page 24 of 24 OSECUTING ATTORN
BANKS IN OPPOSITION TO o0 Box 5000
DEFENDANTS’ MOTION FOR CPot32 Conpeville, Washington 98239

SUMMARY JUDGMENT 360-679-7363
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Exhibit 1
2016 Public Official Bond of Gregory M., Banks
of
Declaration of Gregory M. Banks in Opposition to
Defendants’ Motion for Summary Judgment

PROSECUTING ATTORNEY
OF ISLAND COUNTY
P.O. Box 5000
CPO1M33 Coupeville, Washington 98239
360-679-7363




ot oy tarsuy
Avriiias. Loot ® vanug, Sulte 1760
PUBLIC OFFIGIAL BOND tle. Wh 98154

Bond Number: 325202951 (5976289)

KNOW ALL MEN BY THESE F’RESENTS That we, GREGORY M BANKS

of COUPEVILLE : in the State of -

WASHINGTON as Principal, and American Stetes Insurance Company , & corporation duly

organized and axisting under and by virtus of the Laws of the State of Indiana, and authorized to become surety on
bonds In the State of Washington , as Surety, ate held and firmly bound unto  ISLAND

COUNTY, WA

in the State of

. inthe full and just sum of Five Thousand Dollats And Zero Cents

% 500000 } Dollars lawful money of the United States, for

payment of which well and truly to be made, we bind ocurselves, our heirs, executors, administrators, successors and
assigns, jointly and severally, firmly by these presents,

SIGNED AND SEALED this 12TH day of NOVEMBER AD, 2015

WHEREAS, the said GREGORY M BANKS
has been duly elected or appointed to the office of PROSECUTING ATTORNEY
for a farm bheginning on the 1ST day of JANUARY . , 2016 ,and
ending on the (ST day of JANUARY . 2017

NOW, THEREFORE, THE CONDITION of THE ABOVE OBLIGATION 1S SUCH, that If the above principal
shall, during the aforesaid term, faithfully and truly perform all the duiies of said office as required by law, then this
obligation to be void, otherwise to be and remain in ful force and virtue,

IN WITNESS WHEREOF, the said Principal has hereunto set his hand and the said American States Insurange
Cﬂmpan)f has caused these presents to he signed by ifs Attorney-in-Fact, the day and year first above

written. GREGORY M BANKS

A A/ P

WITNESS C// S PRINCIPAL
A5,
Smﬂ

\ American States Injurance Company

Y ALNNGAL 6 .
\\'/\th)_?;\(!’?*' SHANNON RICKET¥S ATTORNEY-IN-FACT
STATE OF INDIANA Y
COUNTY OF marION
Before me, this 12TH ' day of  NOVEMBER AD, 2015
personally appeared the said SHANNON RICKETTS , to me known

and known to me to be thhf i g&ﬂﬁﬁ#@fﬂ in and who executed the foregoing bond, and he acknowledged to me

that She executeqdPANEUBLIC v,r ﬂ TH' m Aﬂ(
_ ‘ TR X 4

91013 SEAL

(19 HAMILTON COUNTY, STATE OF INpjane ot Sltnature
8.40661A5 3190 MY COMMlSSION EKPIHES: 08“09'2023

XDP
CP0134



currency rate, interest rate or residual value guarantees.

Mot valid for mortgage, note, Ioan; letter of ered

THIS POWER OFATTORNEY IS NOT  .ID UNLESS IT IS PRINTED ON RED BACKGRC .

This Power o! Attofney limits the acts of lhose named herein, and they have no authority 1o bind the Company except in the manner and to the
extant herein stated.
AMEH]CAN 8TATES |N5URANCE COMPANY 2088570
INDIANAROLIS, INDIANA .
POWER OF ATTOHNEY ’ :

KNOW ALL PERSONS BY THESE PRESENTS: ThatAmerican States Insurance Company {the “Gompany }, an Indiana stock Insurance company, pursuant
1o and by authorlty of the By-law and Authorization harelnafter set farth, does hersby namé, consiitute snd a Jppnlnl
8

Aim@e Henardr.ﬂﬁl!y.w.mhellr.Dam!inﬁ Nistolaon:, Garde,A. Allan: Cyninln. Speliman; Reberah.D, Manors: Jeannia L. Kencmqk Aanny.Ford; Joam, .......
L JKm.Jones; Matt Day) tio, Saiterﬂaid NiQOI%\I'Io hi Pa i dy Gahimer; Shanel 5] :
1

Sherl Smith Tarnmy andez; WalyciaJ Hesm

..... [T

all of the city of Indianapolis”

- \ - h ieia]

infactto maks, execute, spal, acknowledge and delfiér, !or anp on its behalf as suratv and’ a s att and, daed any and all undanakmgs. honds, recognizarices
and other surely and the execution of SUCH underidkirigs, bpnds, racognizances and; lh_er suretV‘obllgat_I g, In pursuance nﬂhase presents, shall be as binding
Aipon the Compeny as if they had baen duly slgnad by the presrdent and anested b he secrptary ofh

ARTICLE IV - Ofﬂcers Sectlon:

Any officer or other officlal of tHa Corporatlon auihorlzad for that purpose in writing h?'the charrman orthe Prasldant and subjact to such Imitations
as the Chalrman or the President may prescribe, shafl anpoint such altarneys-in-fact, a8 maybe necessary to act in behalf of the Cofporation to maks,
executs, seal, acknowiadge and deliver as surely any and ail undertakings, bonds, recognizances and other surety chiigations. Such aﬁomays—in-

. tact, subject to the limitations set forth in their respective powers of atiomey, shall have jull power to bind the Corporatron by their signature and
execUted, such Instiruments shall be as binding as ¥ signed by the president and attested by the secretary.

By the following instriment the chairman or the president has authorized the officar or other official named therein to appeint altorays-in-fact:

Pursuant to Article IV, Section 12 of the By-laws, David M. Carey, Assistant Secretary of Amarlcan States Insurance Gompany, le autharized to
appoint such attorneys-indact as may be necessary to act in behalf of the Corporation to melke, execute, sesl,.acknowledge and deliver as
surety any and all undertakings, bonds, recognizances and other surety obligations.

IN WITNESS WHEREOF, this Power of Attarney has been subseribed by an authorized officer or afficial of the Corporation and the corporate seal of American
States Insurance Company has been affixed thereto in Plymouth Mesting, Pennsyivania this _g4th day of July
2015 .

ANMERICAN STATES INSURANCE COMPANY

David M. Caray, AsSlstant Secratary

COMMONWEALTH OF PENNSYLVANIA 58

COUNTY OF MONTGOMERY
On this 24t day of July ) 2015 , before me, a4 Notary Public, personally came David M. Caray, to me known, and

acknowledged (hat he is an Assistant Secretary of American States Insurance Company; that he knows tha seal of sald corporation; and that he sxecutad the
above Power of Attorney and affiked the corporate seal of American States Insurance Company thereto.with the authority and at the direction of sald corporation.

IN TESTIMONY WHEREGE | have heraunto subscribed my mame and affixed my notarial seal at Plymouth Maeting, Pennsylvania, on the day and year
fast above written. COMMONWEALTH OF PENNSYLVANIA

Naotarlal Seal /\
“Teresa Pasiella, Notary Public
Plytnauth Twp,, Montgomery County By -
My Cammission Explres barch 28, 2017 Tereba Ppst_anr;r, Nptgary Public
.7 v ._.‘.l, -..r‘_ MNBIE"ES N ) :

CERTIFICATE

|, Gregory W. Davenport the undersigned Asslstant Secretary of Amarlcan Staies Insurance Cnmpany. do hareby carhfy that the original powar of
attorney of which the foregoing is a full, true and gorrect copy, Is in full forcs:and affett’ on the daté of this certificdté; and | do further cerfity thet the
officer o official who executed the.sald power of atornay.is an Offieer speclally authorlzed by the chairman or the presldent to appoint attornoys-In-fact
as provided in Article IV, Section 12 of the By-[aws of Anierican States Insuranue Company_

This cetlifloate and the above powet 0f altorney may-ha signed by facsimlle nr mechanlcal[y reproduced slgnatures under and by authorlty of the
follewing vota of the board of directors oi Amgrican Stafas. Insurancs Company ‘ata meelrng duly called and heid on 1he 18th day of September, 2009.

VQTED that the facsimile or manhahlcal!y reproducad SIgnamre of any asssstant secretary olihe company ‘wherever appearing upon a cetiified
copy of any power of attorney issued by the coinpany In gorineclion with surety bonds, shall be valid and hinding upon the company with the
same force and effect as though manually affixed.

ESTIMONY WHEREOQF, | have hereunto subscribed my name and affixad the corporata seal of the sald company, this j_,;Z day of

A WE LET < .

Gregory W. Davenporl, Asslstant Sacretary

366 of 500

CP0135

f—-

o
T

ness day.

i

30 pm EST on ahy bus

00 am and 4

To confirm the vaiidity of this Power of Attorney call

1-610-832-8240 between &
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Exhibit 2
Resolution C-85-09
Resolution C-86-09
to
Declaration of Gregory M. Banks in Opposition to
Defendants’ Motion for Summary Judgment

CP0136

PROSECUTING ATTORNEY
QOF [SLAND COUNTY
P.O. Box 5000
Coupeville, Washington 98239
360-679-7363
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BEFORE THE BOARD OF COUNTY COMMISSIONERS
OF ISLAND COUNTY, WASHINGTON

IN THE MATTER. OF SPECIAL COUNSEL )
FOR REVIEW OF A CONTRACT FOR. ) RESOLUTION C-85-09
PUBLIC DEFENSE )

WHEREAS, it is the recommendation of the County’s Superior Court Judges thata
contract for provision of Legal Public Defense Services be reviewed by outside counsel; NOW,
THEREFORE,

BE IT HEREBY RESOLVED by the Board of County Commissioners of Island County,
Washington, as follows:

(1) The law firim of Weed Graafstra & Benson, of Snohomish, Washington, be employed
by the County as special counsel for up to & maximum period of thirty (30) days to perform the
services described at the compensation set forth in the document entifled “Scope of Work”
attached hereto as Exhibit A and incorporated herein by this reforence. Compensation received
by said attorney shall not exceed the maximum set forth in Exhibit A unless approved in writing
by the Board of County Commissioners.

{2) Any actions previously taken by officers or employees of the County and consistent
with the provisions of this resolution are hereby ratified and confirmed.

ADOPTED on July 6, 2009,
BOARD OF COUNTY COMMISSIONERS

ISLAND COUNTY, WASHINGTON
Aol wa

en Price Johnson, Member

Ange :Eiomola, E:Izem5 ber 7

Elaine Marlow, Clerk of the Board

BTTAG H :
SITFGMIENT  Bvank Jatas, iop, gt 08 12:00.00 por 2000
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Pz/g
Res, C-8§‘-09

EXHIBIT A

SCOPL OF WORK

The Law Firm of Weed Graafstra & Benson (“Special Counsel”) will provide such legal
services as the Istand County Board of County Commissioners shall request in connection with
contracts for provision of legal public defense services. These services will include, but not be
lirajted to the following:

1. Advise and represent the Cov” “on contract issues that may arise,

2. Brief County Commissioners aud other officials as necessary.

3. Perform such other tasks as are requested by the Board of County Commissioners that
are relative to contracts for provision of legal public defense services.

SCHEDULE OF COMPENSATION

Total estimated hours for performance: 2
Hourly rate for performance of work: 3185

In addition to fees, special counsel wiil be compensated for actual out-of-pocket expenses such as
long distance calls, photocopying, and postage. :

The maximum fees and charges in connection with this project shail not exceed $500.00 without
further avthorization by the County.

[

" @6 12:00:00 POT 2000
ATTRGHIENT | Evaot o5 hutea, ro¥ 2dod

. R o L L B
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Res. C-85-09

We accopt employment a3 special connsel in accordance with the provisions of the
foregoing resolution.

WEED GRAAFSTRA & BENSON

By:

Parinier
Date:

p—
The foregoing contract is approved this ¥4k day of \J . 7( 2009,

o fC ol

Presiding Judge of the Supsrior Court of
the State of Washington in and for
Island County

e

8 12:00:00 FOT 2008

—
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Res. C-85-02 ' .

EXHIBIT A ;
SCOPE OF WORK

The Law Firm of Weed Giraafutra & Benson (“Special Counsel™) will provide such legal
services as the lsland County Board of County Commissioners shall request in connection with
contracts for provision of legal public defense services. These services will include, but not be
fimited to the following;

1. Advise and represent the County on contract issues that mey arise.

2, Brief County Commissioners and other officials as necessary,

3, Perform such other tasks as are requested by the Board of County Commissioners that
are relative to contracts for provision of legal public defense services.

SCHEDULE OF COMPENSATION

Total estimated hours for performance;

Hourly rate for performance of work; $T89- 185" ;/é

In addition to fees, speoial counsel will be compensated for actual ont-of-pocket expenses such as
long distance calls, photocopying, and postage.

‘The maximunt fees and charges in conneotion with this project ghall not exceed $500 00 without
further authorization by the County,

BLTOCHIENT  fvent Deke,tep JuL, g8 12.00:00 Por 2008

B, PR e

i
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Res. C-85-00

We aceopt employman;‘. as speoial counsel in accordance with the provisions of the
foregoing vesolution.

WEED GRAAFSTRA & BENSON Zaico, T, %

By: .
oA & Besomeon ther dB2 S,
Date: / %
The foregolng contract is approved this dey of , 2000,

Presiding Judge of the Superior Coort of
the State of Washington in and for |
Island County

3 H n Jul lﬁ 12:0@:50 PDT 2009
ﬁI:.ﬂEHE El\[l;r TE-VSEI." l?laﬂhaﬂﬂ! 4 eBT 2008

W li‘m. mmu\hﬂﬂw ol m-l.m || m
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BEFORE THE BOARD OF COUNTY COMMISSIONERS
OF ISLAND COUNTY, WASHINGTON

TN THE MATTER OF SPECIAL COUNSEL
FOR REVIEW OF AN ORDINANCE

)

) RESOLUTION C- R4, « 04
RELATING TO THE ADOPTION OF }

)

)

STANDARDS FOR PUBLIC DEFENSE

WHEREAS, it is the recommendation of the County’s Superior Court Judges that an
Ordinance relating to the Adoption of Standards for Public Defense Services be reviewed by
outside counsel; NOW, THEREFORE,

BE IT HEREBY RESOLVED by the Board of County Commissioners of Isiand County,
Washington, as follows:

(1) Jon Ostiund, be employed by the County as special counsel for up to a maximum
period of thirty (30) days to-perform the services described at the compensation set forth in the
document entitled “Scope of Work™ attached hereto as Exhibit A and incorporated herein by this
reference. Compensation received by said attornsy shall not exceed the maximuom set forth in
Exhibit A unless approved in writing by the Board of County Commissioners.

(2) Any actions previously taken by officers or employees of the County and consistent
with the provistons of this resolution are hereby ratified and confirmed.

ADOPTED on July £4, 2009,

BOARD OF COUNTY COMMISSIONERS
ISLAND COUNTY, WASHINGTON

.
Helen Price Johmson, Member

A H—F

Anglo Homtola, Member

Elaine Marlow, Clerk of the Board

: 13 12:00:00 FOT 2068
BLIPCHENT  Svagt s et i ekd
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Res. ngw

EXHIBIT A

SCOPE OF WORK

Jon Ostlund will provide such legal services as the Island County Board of County
Commissioners shall request iz connection with a review of an Ordinance relating to the
Adoption of Standards for Public Defense Services, These services will include, but not be
limited to the following;

1. Advise and represent the County on any issues that may arise relating to adoption of
standards for Public Defense Services,

2. Brief County Commissioners and other officials as necessary.

3. Perform such other tasks as are requested by the Board of County Commissioners that
are relative to the adoption of standards for Public Defense Services.

SCHEDULE OF COMPENSATION

Total estimated hours for performance: 2
Hourly rate for performance of work: $65.00

In addition to fees, John Ostlund will be compensated for actual out-of-pocket expenses such as
long distance calls, photocopying, and postage,

The maximum fees and charges in connection with this proiect shall not exceed $500,00 without
further authorizatlon by the County.

A

13 12:00:20 FDT 2008

B Rty ok Dl L IME 0 W1
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g6
Res. C;88%09

I accept employment as special counse! in accordance with the provisions of the
foregoing resolution.

John Qstlund Date

The foregoing contract is approved this ? deay of Mf(. 2009,

O [

Presiding Judge of the Sup¥rior Court of
the State of Washington in and for
Island Counnty

ﬂTTRCHHENT Ev-nt Data: unm Jul 13 $2:60:20 PDT 200D

N L PRl R i, TR L

CP0144
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FROM : SKACOPUBDEF FRX NO, !36@419?523. Apr. B3 2010 8a:50aM P2
Jul 10 08 09:07»n p.?
i
¥ | ;
Ros, C-B5-0¢ '

I acsopt employmant as speois] coungel in pocardange with the provisions of the
foregoing resolution,

3

The foregning coniract is approved thie day of » 2009,

) ‘
C Presiding Judge of the Superior Coutt of 1'
: ' the State of Washington In and for , ,
IsTeud Couniy : ;

et i

Evant 42:00:90 POT 2029
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Exhibit 3
August 15, 2013, Island County Job Posting
to
Declaration of Gregory M. Banks in Opposition to
Defendants’ Motion for Summary Judgment

CP0146

PROSECUTING ATTORNEY
OF ISLAND COUNTY
P.O. Box 5000
Coupeville, Washington 98239
360-679-7363




ISLAND COUNTY JOB POSTING

DATE: AUGUST 15, 2013
PAA#: PAA 071/13
POSITION#: 39127013 or 39127014 DOQ
PAY GRADL#: DP-13 or DP-14
POSITION TITLE: _CIVIL DEPUTY PROSECUTING ATTORNEY  UNION REPRESENTED
DEPARTMENT:  PROSECUTING ATTORNEY
SALARY: ENTRY: DP 13 $4,363.69/MO  BASE: $4,429.15/MO
ENTRY: DP 14 §4,699.37/MO  BASE: $4,769.86/MO

HOURS OF WORK: 8:00 A.M. — 4:30 P.M.
CLOSING DATE:  AUGUST 29, 2013
GENERAL STATEMENT:

SEE JOB DESCRIPTION
DESIRED QUALIFICATIONS:

SEE JOB DESCRIPTION
SPECIAL REQUIREMENTS:

SEE JOB DESCRIPTION

Filing of an Application: A completed original Island County Application form is required. A resimme submitied in lien

of & completed application will not be processed. Applications are available in the Personnel Office, or on-line.

Applicants are responsible for supplying afl information relative to their qualifications for the position.

Equal Employment Opportunity - Tsland County is an Equal Opportunity Employer and does not discriminate on the
basis of political affiliation, age (40 or over), sex, marital statns, sexual orientation, race, creed, color, national origin,
honorably discharged veteran or military status, or the presence of any sensory, mental or physical disability or the use of
a trained dog guide or service animal by a person with a disability, unless based upon a bona fide occupational
qualification; PROVIDED, that the prohibition against discrimination because of such disability shall not apply if the

particular disability prevents the proper performance of the particular worker involved,

NOTE: This announcement is intended as & general descriptive recruitment guide and is subject to change. It does not

constitute either an expressed or implied contract,

Department of Human Resources/Personnel
P.O. Box 5000
Coupeville, WA 98239-5000

Island County-Human Resources/Personnel
CAWINWORD\PGST.FOR Tl REVISED (1/12)

CP0147




Authcrization No.:

Position No,
Pay Grade:
Date:
| ISLAND COUNTY
SUMMARY JOB DESCRIPTION
' POSITION: CIVIL DEPUTY PROSECUTING ATTORNEY
' POSITION NUMBER: 39127013
| CURRENT EMPLOYEE:
LANNUAL HOURS WORKED: 2080
1.0 MAJOR FUNCTION AND PURPOSE
1.1  Employee m this position is responsible for giving legal advice to Comity officials
and department heads, drafting legal opinions, ordinances and contracts, reviewing
legal documents for other County departments, providing legal representation in
court and in administrative law bodies.
2.0 SUPERVISION RECEIVED
2.1  Employee in this position is given significant discretion in the routine performance
of his/her duties within the scope of policy and regulations. Supervision and
guidance are recetved from the Chief Civil Deputy Prosecuting Attorney and the
elected Prosecuting Attorney.
3.0 SUPERVISION EXERCISED
3.1  Employee in this position supervises one or more support staff and helps direct
other Deputy Prosecuting Attorneys as required.
49 SPECIFIC DUTIES AND RESPONSIBILITIES
4.1  Responsible for legal résearch and advising the Board of Island County
Commissioners, the Island County Board of Health, all County and precinct
~ officers and school directors on legal matters and interpretations.
4.2 Responsible for providing legal representation to Island County and to officials in
the area of land use planming and other environmental issues.
43  Responsible for representing Island County and its officials (and by law all school

districts within the County) and its officials in all civil proceedings in which the

Deputy Prosecuting Attorney/Civil-Land Use

Prosecuting Attorney

December 2000
CNOBDESC\PROSATTYVORDESC\DEPUTY PROS ATTY

CPO148




4.4

4.5

4.6

5.0

5.1

52

5.3

5.4

5.5

5.6

5.7

5.8

5.9

5.10

5.11

County may be a party, at the direction of the Chief Civil Deputy Prosecuting
Attorney or the elected Prosecuting Attorney.

Responsible for drafting ordinances and contracts or reviewing the same for legal
sufficiency and compliance with the law which are prepared by other persons at the
request of County officials, at the direction of the Chief Civil Deputy Prosecuting
Attorney or the elected Prosecuting Attorney.

Responsible for providing legal representation to the County in any area of civil
litigation, in any tribunal, through all phases and stages of litigation.

Perform other tasks as directed.

DESIRABLE QUALIFICATIONS, KNOWLEDGE, SKILLS AND
ABILITIES

Knowledge of legal and constitutional principles and their application. Knowledge
of the principles, methods and practices of legal research and investigation.

Knowledge of all aspects of land use/environmental law and litigation in
Washington and Island County, including growth management.

Basic knowledge of land use planning principles.

Knowledge of civil law and procedures in Washington. Knowledge of current
issues in the field of civil law.

Knowledge of judicial procedures, administrative procedures and the rules of
evidence.

Knowledge of Superior Court and Appellate Court rules, policies and procedures,
including court rules of each level of court.

Ability to accurately analyze legal problems, documents and instruments and
resolve legal questions by applying legal principles and practices. Skill in
deductive and inductive reasoning, analysis and synthesis.

Ability to make difficult decisions based on sound judgtoent.

Ability to evaluate and organize facts in preparation of cases.

Ability to interview complainants, lay and professional witnesses,

Ability to work cooperatively with others.

Deputy Prosecuting Attorney/Civil-Land Use

Prosecuting Attorney

December 2000
CMOBDESC\WPROSATTYUOBDESCADEPUTY PROS ATTY

CP0148



5.12

5.13

5.14

5.15

5.16

5.17

3.18
5.19
6.0
6.1
6.2

6.3

6.4
6.5

6.6

Skill in managing large caseloads and maintaining appropriate records, logs and
case files.

Ability to present statements of fact, law and argument clearly and logically in
written and oral form. Skill in identifying and clearly articulating subtle
differences, distinctions and nuances.

Skill in conducting legal research, analysis of data and determination of proper
course of action.

Skill in preparing, presenting and conducting civil cases in court and before
administrative bodies.

Skill in planning, preparing, presenting and conducting case strategies to present
complex court cases.

Skill in interpreting and explaining abstract legal and constitutional principles,
codes, statutes, ordinances and procedures to lay and professional persons.

Ability to negotiate settlements.

Ability to remain calm under stressful situations.

EDUCATION, EXPERIENCE AND CERTIFICATES

Bachelor of Arts or Science Degree.

Juris Doctor Degree from an accredited law school.

Successful passage of the Washington State Bar examination and current
membership in the Washington State Bar Association, which requires 45 credits of
continuing legal education every three years.

Specialized training or experience in the area of land use and environmental law.

Significant trial court experience is required.

Valid Washington driver’s license and proof of auto insurance,

THIS JOB DESCRIPTION DOES NOT CONSTITUTE AN EMPLOYMENT
AGREEMENT BETWEEN THE EMPLOYER AND EMPLOYEE, AND IS
SUBJECT TO CHANGE AS THE NEEDS OF THE EMPLOYER AND
REQUIREMENTS OF THE JOB CHANGE.

Deputy Prosccuting Attorney/Civil-Land Use

Presccuting Attorney

Pecember 2000
CAOBDESC\PROSATTYUOBDESC\DEPUTY PROS ATTY

CPO150



DATE

DEPARTMENT HEAD

DATE

Deputy Prosecuting Atiorney/Civil-Land Use

Prosccuting Attorney

December 2600
C:JOBDESC\PROSATTYJOBDESC\DEPUTY PROS ATTY

CPO151

EMPLOYEE
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Exhibit 4
July, 2015 Salary Survey Data Collected by Isiand County Human Resources Director
to
Declaration of Gregory M. Banks in Opposition to
Defendants’ Motion for Summary Judgment

PROSECUTING ATTORNEY
OF ISLAND COUNTY
P.C. Box 5000
CP0152 Coupeville, Washington 98239
360-679-7363




Detailed Market Data Report - Page 1 of 2

[ ]
- , Help m.bacong@eo.tstand.wa.us (Sign Out}
a e 1
44 Pav‘scale IHSlght fsland County  Account
Profect: Active Workforce Dashboard Your Workfarce Market Data Strategy & Analylics

Diashhpard > Market Data > Market Reparts. For Your Jobs > Detailed Report

Detailed Market Data Report

127014 - DEPUTY PROSECUTING ATTORNEY 1, Island County--Coupevilie

Report Raling: PO

Total Cash Compensation o Base Salary At Bonus "Ig
10th: §56,659 10th: $56,178 | 10th: $458.08 :
25th: 564,198 L L 260 863,808 ! 25th: 1,152
50th: §73,831 vour Targer b 50th: $73,414 vour Target 50th: $3,154 Your Yarget i
75th; §85,548 75th: §84.444 7ith: $8.529 i
90th: §99,136 90(h: 96,326 90th: $20,726 |
Average: 574,352 Average: §73,790 Average: 3,997 ;
oo e s radeed
; )
‘ Profit Sharing .1|i§ Wl tabor Market Survey
i
* 26th: §1,106 { @ Job Description Survey Edit
+ 50th: $2,195 vour Target i
| 76t 34356
: agih: -
| Average: $2463 i
! 4% feported '
Brofilas last updated: 2015-05-08 | Data repart i 2015-07-971 | Atgorithm version: 2075,06
RE‘pDﬁ Details Job SU mmary
Compensable Factors Perform and prepare legal research and colrt documents to present in court. Ensure that eriminals ace
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2015 Salary Data — Counties

JOB TITLE: Criminal Deputy Prosecutor . JOB CODE: 760
Summary job description: Preparas criminal cases for frial; prosscutes offenders in superior, disirict and juvenile courts; reviews complaints flled by arresting officers. Reviews

and examines evidence, interrogates witnesses, prepares trial briefs and completes trial preparation; investigates the scene of the crime. Researches legal problems. Typically

requires 2 law degree from an accredited law school, 3-4 years experience, and membership in the Washington State Bar,
Formal Szlary Range Flat  Not Hoursf Number of Union Job

Jurisdiction Loeal Title Low High Raie Settled Week Employees Status  Match
Adams County (19,410} Deputy Prosecutor 4,147 6,284 40 3 NU 2
Benton County {158,590} Deputy Prosecuting Attomey | 4,356 6,873 40 3] NU 2
Chelan County (75,030) Dep'uty Prosecuting Attorney I 5,458 7,680 40 5 NU 2
“iClaflam County (72,680 . - : r Chief Criminal Depuly Prosecutor T . : - 8,009 40 1 U 2
Clark County (451,820) Depuly Prosecuting Attorney [ 6,578 8,528 £0 27 1] 2
Columbia County (4,090) Deputy Prosecuting Attorney 5,656 7,800 35 1 NU 2
Cowlitz County:(104,280)-=-—- = | - - - Depuly-Prosecuting.Attormey. = .-° -~ "~ =1 | - 4350 - - BO75- . 375 13 NU 2
Douglas County(39,980) “Deputy Prosecutr . : o 5568 ° 6,826 40 3 . NU 2
Femy County (7,710} - Deputy Prasgcutor . 0T 5,833 49 1 NU 2
Frankiin County (87,150} Deputy Prosecutor ) ' o ) 5,268 7,087 40 ] NU 2
Grant County (93,930) Prosecuting Attorney 1-3 5,166 6,695 40 g NU 2
{Grays:Harbor County (73;110) - Criminzt Deputy Prosecutor : 3,740 5,695 40 5] N 2
Island County (80,600) Deputy Prosecuting Attorney . 4,630 7089 40 5} U 2
Jefferson County (30,580) Depuly Prosecuting Attorney W ’ 4,751 7,379 40 4 NU 2
Kitsap County (258,2G0) Deputy Prosscutar 2/3 6,685 8,825 40 30 U 2
Kittitas County {42,670} Deputy Prosecutor AL 4,05 7,438 40 10 NU 2
Klickitat County {21,000} Deputy Prosecuting Attorney |4 4,265 5,899 40 2 “NU 2
Uewis:Colnty-(76;660): = -~~~ -~ =~ ~Deputy Brosecutor=m—- —...~ .= STT.rs ot . 4238 - 8283 - - . - - 40 e NU 2
Lincoln Coundty {10,720} Deputy Prosecuting Attomey 4,436 5,688 40 1 NU 2
“"iMasonCounty{62,200)— . ~oo.o - Deputy Broseculing-Altgmey Il —- . et B565 - - TTH6- - 40 5] U 2
Okanogan County (41,860) Deputy Prosscutor 4,196 6,654 40 5 NU 2
Pacific County (21,210) Chief Deputy Prosecutor 5,107 6,501 40 1 NU 2
Pend Creille County {13,240} Deputy Prosecutor 4,952 6,280 37.5 4 U 2
Pierce County ({830,120) County Atiomey 2 6,157 8,310 35 29 1] 2
San Juan County (16,180) Criminal Deputy Proseculing Attamey 4,860 6,439 a0 1 NU 2
| Skagh-Colinly( 120,620y = - s e- -7, ~Depuly.Prosecutordilil —-- < NS . .40 4 u 2
Skarmania County (11,430). ~ Chief Deputy Prosscutér . 5,702 6,872 40 1 NU 2
Snohomish County (757,600} Criming! Deputy Proseculor I} NS 4G 25 U 2
Spokane County (468.310) Attorney |l ’ R 5,378 7.257 75 32 4] 2
Stavens County (44,030) -Criminal Deputy Prosecutor 5415 6,440 375 5 NU -4
Thurston County (267,410) Daputy Progecuting Attorney H 5,772 7,855 40 0 u 2
Wahkiakum County (3,980) Deputy Prosecuting Attomey 7.435 40 1 NU 2
Walla Walla County {60,650) Deputy Prosecutor 4,908 6,263 35 3 NU 2
Whatcom County (209,790} Deputy 1l - Prosecuting Attomey 8,851 7.972 40 3 NU 2
Whitman County (47,250} Deputy Prosecutor 3,686 4,781 40 2 NU 2
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1996 WL 650319 (Wi est.Wash.Gmwth.Mgmt.Hrgs.Bd.)
Western Washington Growth Management Hearings Board
State of Washington

WHIDBEY ENVIRONMENTAL ACTION NETWORK, PETITIONER
V.
ISLAND COUNTY, RESPONDENT

No. 95-2-0063
April 10, 1996

SECOND COMPLIANCE HEARING ORDER AND FINDING OF INVALIDITY

*] We issued this case’s first compliance hearing order on December 19, 19935, In that order, we found the provisions of
RCW 36,70A.330 provided us authority to review existing development regulations for invalidity regardless of whether those
regulations were adopted pursuant to RCW 36.70A. We also found that Island County continued to be out of compliance with
the Act. We reserved a decision on invalidity until after an additional compliance hearing scheduled for March 28, 1996,

The March 28th compliance hearing was held in the Island County Courthouse Annex. The three members of the Western
Washington Growth Management Hearings Board (Board) and representatives of Island County and Whidbey Environmental
Action Network (WEAN) were present, Also participating were representatives of the City of Langley, Skagit/Island County
Builders Association, Island County Economic Development Council, Whidbey Audubon Society, Save the Woods on Saratoga,
and William Applegate.

At the beginning of the hearing, we admitted all evidence requested by the parties. Island County reported that progress was
being made on the comprehensive plan,

However, no interim steps had been taken to preclude new utban development outside JTUGAs while this planning process was
being completed. Thus, Island County remained out of compliance.

We have again reviewed our previous decision on jurisdiction to determine pre-existing non-GMA development regulations
invalid. Having carefully evaluated ail the arguments provided to us by the parties, we reaffirm that decision,

INVALIDITY

In considering potential invalidity, petitioner has the burden of showing that Island County's continued reliance on the sections
of the Island County Code contested by WEAN substantially interferes with the fulfillment of the goals of RCW 36.70A (Act,
GMA). This high standard is intended to focus on development regulations or plans whose continued implementation seriously
threatens local governments' future ability to adopt planning legislation which complies with the Act.

As we begin our analysis, we review twa of our previous decisions regarding new urban growth outside IUGAs. The City of
Port Townsend v, Jefferson County, #94-2-0006, decision regarding the Legislature's intent for IUGA designation, we stated:

* ... the trade-off for allowing an 18 month extension to complete the comprehensive plan was that the use of areas outside
a designated urban growth area for new urban development and urban public facilities and services ended. This requirement
from the Act does not mean that a moratorium on any further development must be adopted or that pre-existing and vested
development cannot proceed. What it means is that the County has a responsibility to its residents to stop sprawl], commercial
and industrial strip developments, and the corresponding tax bill that will become unnecessarily large because of poor planning.

WastlawMNext ® 2015 Thomson Reutars. No claim to orginal U.S. Governmant Works. 1
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As the CPS Board noted at p. 11 of Tacema v. Pierce County, the consequence of existing urbanized areas outside cities not
being tncluded in an TUGA. is simply that new urban development will not be permitted.”

*2 More recently in Whatcom Environmental Council v. Whatcom County, #94-2-0009, (Third Compliance and Invalidity
Order dated 3/29/96), (Whaicom), we stated:
“The fundamental statement of the anti-spraw] provisions of the GMA is found in RCW 36.70A.110. In subsection (1), the
statute directs that urban growth areas be established by a county, “outside of which growth can oceur owdy if it is nof urban
in nature” (italics supplied). While there are many goals found in RCW 36.70A.020 relating to the anti-sprawl concept, it is
section .110(1) that provides the absolute prohibition of new urban growth in areas outside UGA or IUGA boundaries. While
local governments have a wide variety of discretionary choices under the GMA, the language of .110(1) eliminates any discretion
of local governments to allow new urban growth outside UGAs.”

The Legislature directed local governments to adopt ordinances establishing IUGAs by October 1, 1993. These ordinances
were to preclude new urban development outside IUGAs while local governments completed their homework on GMA
comprehensive plans and implementing regulations. Local governments were required to adopt comprehensive plans meeting
GMA standards by July 1, 1994. Since those deadlines, Island County has continued to make its land use decisions based on
the Island County Code (ICC), Chapter 17.02. The record in this case clearly shows that the continued application of this pre-
GMA code has resulted in urban-type development being approved and vested outside IUGAs,

The continued vesting of new urban development outside TUGAS substantially threatens the fulfillment of several GMA goals.
As we have previously stated in Whateom:

“The goals of the Act relating to prohibition of urban growth outside of properly established IUGA areas primarily involve RCW
36.70A.020(1), (2), (3), (8), (%), and (10) ... Urban growth in non-urban areas discourages development where adequate public
facilities and service exist, encourages sprawl, does not allow for efficient multi-model transportation systems, interferes with
the maintenance and enhancement of natural resource-base industries, and discourages the retention of open space, conservation
of fish and wildlife habitat, Such new urban growth also decreases access to natural resonrce lands and water, and fails to protect
the environment and our State’s high quality of life, including air and water quality and availability of water.”

Goals 1 and 2 state;
(1) Urban Growth, Encourage development in urban areas where adequate public facilities and services exist or can be provided

in an efficient manner,

{21) Reduce Sprawl. Reduce the inappropriate conversion of undeveloped land into sprawling, low-density development.”
WEAN and the City of Langley confended that;

The amount and location of residential and commercial growth outside [UGAs that carrent development regulations allow is

essentially unlimited.

#3 » Island County's Code allows new urban residential, new rezones, and other approvals for urbar commercial and industriat
uses outside TUGAs.

Residential sprawl and urban development continue to occur throughout the County.

This perpetuates patterns and intensities of development that are contrary to the GMA urban growth and sprawl reduction Goals
I and 2.

WestlawNat © 2015 :l;?:bmson Reuters. No claim o orginal U.S. Governmant Works,
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» These circumstances “substantially interfere with the fulfillment of GMA plamming goals® and therefore support a
determination of invalidity,

This record showed that under the ICC, Island County is substantially overzoned. Exhibit J-1 (page entitled “Zoning Built-
Out”) produced by Island County staff states:

“At current zoning, not inctuding density bonuses, the County conld accommodate an estimated 211,500 people” (emphasis
added). Under GMA, Island County is required to plan for approximately 20,000 additional people, rather than the extra 130,000
allowed under current zoning with no density bonuses or rezones included. This, in itself, frustrates GMA goals of reducing
spraw] and restraining urban development to areas where services can be efficiently provided,

We analyze the chellenged sections of the ICC asking the question: Will continued validity of these sections substantially
interfere with the fulfillment of the goals of the GMA?

ICC 17.02.060, Residential {R) Zone

The R Zone has a base dengity of 3.5 dwelling units (du)/acre (ac) outside IUGAs. The zoning code states: “The purpose of the
residential zone is to provide for living opportunities at a suburban density.” (emphasis added.} The GMA makes no provisions
for new suburban development. Urban growth is to be placed within UGAs, and areas outside UGAs are to have rural growth,

3.5 dufac is clearly an urban density. The zoning maps reveal large areas of Island County outside IUGAs zoned R. Exhibit
J-1 shows that those lands now zoned R could accommodate 139,800 people at base density, The County contended that Island
County has shorelines and view property everywhere that need more dense zoning. We find nothing in the Act which would
allow such a large exception to the general rule that urban growth is prohibited in rural areas.

We find that the continued validity of ICC 17.02.060 substantially interferes with the fulfillment of the goals of the GMA.,

1ICC 17.02.100, Non-Residential Floating Zone (NR)

NR allows commercial, industrial, and residential development at 6 dw/ac in Rural Residential Zone (RR) (1 du/5 ac) outside
IUGAs, ICC 17.02.050 (RR zone) declares:

“The Rural Residential Zone is the principal land use classification for Island County. Limitations on density and uses are
designed to provide a rural lifestyle and ensure compatible uses.”

This stated purpose of the RR zone is in syne with GMA. goals,
In his brief, Mr. Applegate contended that the NR Floating Zone is Island County Code's most egregious threat to the goals of
the Act and the above-stated purpose of the RR zone. WEAN and other participants complained that:

*4 Criteria used in considering approval of NR rezones has no correlation to those required by GMA. goals.

« In this record, the County Planning Commission has been instructed to ignore the GMA, and only look for conformance with
the criteria in the zoning ordinance.

Since 1993, the Board of County Commissioners has approved every NR request even when the planning staff andfor the
Planning Commission have found them not to comply with the eriteria of their own ordinance.

WastlasNext © 2015 Thomson Reuters, No claim to original U.S. Government Works. 3
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» NR zone allows location of commercial and industrial developments throughout unincorporated Island County, thus promoting
development patterns that are in direct conflict with the goals of the Act.

As applied, the NR zone encourages new urban commercial and industrial development outside [UGAs,

» Because of the overly broad range of development allowed anywhere in the RR zone, the NR Fleating Zone substantially
interferes with GMA goals,

In its reply brief, the County accused us of not considering 1995 amendrments to the GMA., It pointed out that the Central Puget
Sound Board (CP8) determined that appropriate non-residential uses are allowed in the rural area of the county.

Our past decisians are consistent with the 1995 amendments to the GMA and CPS decisions. We have said that no new urban
commercial or new urban indusirial development can occur outside TUGAs. We have not precluded the placement of natural
resource-based industries or rural commercial development outside IUGAs. The Act allows appropriate non-urban uses outside
IUGAs. Non-residential uses outside JUGAs must, by their very nature, be dependent upon being in a rural area and muost be
compatible both functionally and visually with the rural area. The NR Floating Zone provides no controls to preclude wrban
development outside IUGAs. This zone would not meet the CPS standards referred to by the County. (Peninsula Neighborhood
Association v, Pierce County, #95-3-0071),

The record in this case cleatly supports the petitioner’s contentions, We find that ICC 17.02.100 allows new urban commercial
and new urban industrial development outside TUGAs and substantially interferes with the fulfillment of the goals of the GMA.

Density Bonuses i Zone (1 du/5 ac

Contested sections inclade: -
ICC 17.02.050 ¢.2. For a Planned Residential Development (PRD) over ten acres base density inereased to 1 du/2 ac.

ICC 17.02.050 c.3. For a PRD aver 20 acres where property has been established as Transfer of Development Rights (TDR)
receiving property, base density increased to 1 du/1 ac.

ICC 17.02.050 ¢.4. For a PRD over 100 acres where property has been established as TDR receiving property, base density
increased to 6 du/ac.

= ICC 17.02.170(c)(2)(a). Specifies number of TDRs that can be utilized on RR zoned property/provides that PRDs under 100
acres not to exceed 1 du/ac.

¢ ICC 17.02.170(c)(2)(b). Specifies number of TDRs that can be utilized on RR. zoned property/provides that PRDs 100 acres
or larger, not to exceed 6 du/ac.

*5 Petitioner contended that the above sections allow, facilitate, and encourage residential development at suburban and urban

densities throughout the rural part of Island County, It further contended that continued reliance on these sections substantially
interferes with Goals 1 and 2.

. TDRs provide a tool for permanent preservation of sensitive lands and open space. PRDs or clustering, designed properly and
limited as to scope, could also protect sensitive areas, riparian trails, and green space in the rural area. The GMA encourages
local governments to consider using TDDRs, PRIs, and clustering, If these TDR. provisions designated receiving property inside

WestlawNext © 2015 Thomsen Rauters. No claim to ordginal U.S, Govarnmant Works, 4
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TUGAS or effectively limited the patterns, location, and size of such developments within rural lands so as not to constitute new
urban growth, there would be no need for a declaration of invalidity.

Attachment D of the 1984 zoning code shows that PRDs are allowed to be placed virtually anywhere in the County. Thers are
no limits on the total amount of development which may be built outside IUGAs at these increased densities, 17.02.050¢.4. and
17.02.170(c)(2)(b) allow densities of 6 du/ac in RR zone. This density is clearly urban and is not required to meet criteria for
fully contained communities or master planned resorts as defined in GMA.

As currently written, development at these increased densities constitutes sprawl and/or impermissible urban development
outside TUGAs and substantially interferes with the goals of the Act.

Increased Density on Agricuttural and Forest Land

ICC 17.02.080b.3.(a) and (b} and 17.02.080d.3. allow increased densitics and cluster developments on agricultural lands, They
make agricuttural land TDR receiving property and require such lots to be smaller than 1 du/2.5 ac,

ICC 17.02.090b.3.(a) and (b) and 17.02.090d.3. allow increased densities and cluster developments on forest lands. They make
forest land TDR receiving property and require such lots to be smaller than 1 du/2.5 ee.

ICC 17.02.170c.2.(c) designates agricultural and forest lands as receiving properties for TDRs theteby allowing increased
development densities on those lands.

Petitioner contended that the above provisions substantially interfere with GMA's goal of encouraging the conservation of
productive forest and agricultura! lands and discouraging incompatible uses (Goal 8).

All natural resource lands (NRL) regardless of location within NRL blocks appear to be eligible for these increased densities.
The greatest threat to long-term productive NRLs is nearby conflicting uses. Qlympic Environmental Council v. Jefferson
County, #94-2-0017, (CEC). As currently written, these provisions substantially interfere with Goal 8.

Reclassification of Resource Lands
ICC 17.02.210d.1{c) allows reclassification of Agricultural (AG) and Forest Management (FM) lands to RR (1 du/5 ac).

ICC 17.02.210d.6. allows reclassification of A and FM lands to R (3.5 du/ac).

*§ These sections allow rezone of all resource lands on demand, except for agricultural lands with class IT or IIF soils. Petitioner
charged that no rezone of resonrce lands has been denied by Island County since the passage of GMA. This claim was not
disputed by the County.

In OEC Compliance Hearing Order dated 8/17/95, we discussed at length the threat of automatic “opt out” provisions to Goal
8. That discussion pertained to forest management lands but would apply equally to agriculture lands. We stated that Goal 8 of

the GMA relating to natural resource industries provides three prongs:
to maintain and enhance;

(1) to encourage conservation; and

(2) to discourage incompatible uses,

YastlawNaxt @ 2015 Thomson Reuters. Mo claim to original U.S. Governmant Works. 5
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We concluded:

“Likewise, the automatic “ept-out” provisions of the ordinance violate all three prongs of Goal 8. The opt-out provision would
allow a property owner to remove portions of a forest designation at any location, even within the central core of a block.
As shown by this record the conversion of forest land to the incompatible uses allowed by the current ordinance seriously
undermines, if not destroys, the economic viability of this resource-based industry, The ordinance substantially interferes
with Goeal 8, particularly by encouraging, rather than discouraging, incompatible uses not only along the fringe of the forest
designation, but potentially in its very heart.”

1CC 17.02,210d.1(c) and ICC 17.02.210d.6, as written and applied substantiaily interfere with Goal 8 of the GMA.
CONCLUSION

The record presented to us in this case clearly demonstrates that the continued validity of the above sections, as eurrently written
and implemented, is resulting in and will continue to result in land use patterns that make it more difficult each day for the
County to adopt a GMA. comprehensive plan and implementing regulations that fulfill the poals of the Act.

We do not take this finding of invalidity lightly. Skagit/Islend County Builders Assoctation, Island County Economic
Development Council, and Island County all pointed out the hardship that would be cansed by a declaration of invalidity,
We regret any such burden, but remind those participants that we have not caused this hardship. The County has had years
to take action to preclude new urban development cutside [UGAs and to protect natural resource lands from conflicting uses.
Our December 19 decision provided Island County 90 adéitional days to take such interim action. The long-term costs to the
citizens and taxpayers of Island County, due to this failure to adopt regulations which produce development patterns allowing

the efficient and economical provision of services and the continued viability of natural resource lands, greatly outweigh any
temporary hardships.

In arder to limit the potential confusion about the impacts of this declaration of invalidity and clarify its intended effect, we point
out that no finding of invalidity can preclude vested lots from consideration of eligibility for a building permit, Our declaration
does not preciude house construction at base density in Rural Residential, Agricultural, and Forest Management zones. It does
not preclude remodels or repairs. 1t will not affect any kind of construction within current [IUGAs. ‘

#7 RCW 36.70A.300(2) sets forth the standard for a finding of invalidity. Invalidity may be found only if a Board determines
that continued validity of the regulations would substantially interfere with the fulfillment of the goals of the Act. We have
found that to be the case. A Board must specify which particular parts of the regulation are determined to be invalid and the
reasons therefore, We have done that in the text of this decision. We have also attached the findings of fact and conclusions of
law required by section ,300(2) as Appendix I and incorporate them herein.

Dated this toth day of April, 1996.

WESTERN WASHINGTON GROWTH MANAGEMENT HEARINGS BOARD

Nan A. Henriksen
Presiding Officer

W2 H. Niclsen
Board Member

WasilawNest © 2015 Thomson Reutars. Mo claim to %rl:ij%i1n6.%l U.8. Government Works. 8
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FINDINGS OF FACT AND CONCEUSIONS OFF LAW
Appendix [

Island County did not adopt a comprehensive plan by July 1, 1994, as required by the GMA. No impiementing development
regulations have been adopted.

Island County established interim urban growth areas, RCW 36.70A.110(1) prohibiis urban growth outside of IUGAs,
Development regulations were required under the GMA by October 1, 1993,

Since missing the deadlines, Istand County has continued to make land use decisions based on the pre-GMA Island County
Code (ICC), specifically Ch. 17.02. '

1, The ICC allows new urban residential, new rezones and other approvals for urban commercial and industrial uses throughout
the area outside [UGAs.

2. The patierne and intensities of development in areas outside of IUGAs since the missed deadlines are urban development
under the definition provided in the GMA.

3. The residential zone found in ICC 17.02.060 provides for 3.5 duw/ac outside of TUGAs. Such density is urban.

The use of the non-residential floating zone provided for in ICC 17.02.109 allows urban commercial, urtban industrial, and
urban residential (6 du/ac) development outside [UGAs.

Since 1993 the Board of County Commissioners has approved every non-residential floating zone request even when staff and/
or the planning commission have recommended denial.

The use of planned residential developments, density botses and transfer of development rights with increased densities,
without any limitations for areas outside the IUGAs, constitute urban growth,

The allowance of agricultural and/or forest lands to be transfer of development rights receiving properties, and thus be required

to divide into lots smaller than 1 du/2.5 ac, discourapes conservation of productive forest and agricultural lands and encourages
incompatible uses.

4. The allowance of automatic reclassification of agricultural and forest management lands to either rural residential or
residential zones does not encourage maintenance and enhancement of resource lands nor their conservation, and encourages
incompatible uses.

The provisions of the ICC and their application by the County, as noted in findings 1-11, substantiaily interferes with the goals
of the Growth Management Act, particularly goals 1,2 and 8.

CONCLUSIONS OF LAW
*8 The Board has jurisdiction.

The provisions of ICC noted in this Order are invalid under the provisions of RCW 36.704.330 and .300(2).

1996 WL 650319 (West.Wash.Growth.Mgmt.Hrgs.Bd.)

End of Document T 2013 Themson Reuters, No claim to original 1.3, Govemnment Works.
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1997 WL 652518 (West.Wash.Growth.Mgmt. Hrgs.Bd.)
Western Waghington Growth Management Hearings Board

State of Washington

WHIDBEY ENVIRONMENTAL ACTION NETWORK, PETITIONER
V.
ISLAND COUNTY, RESPONDENT

No. 95-2-0063
October 6, 1997

Additions are indicated by <<+ Text +>>; deletions by <<- Text ->>,
THIRD COMPLIANCE HEARING ORDER AND FINDING OF INVALIDITY

*] We issued this case's second compliance hearing order on April 10, 1996, In that order, we found that Island County had
not yet adopted a comprehensive plan and implementing regulations as required by the Growth Management Act (GMA, Act)
and that no tnterim steps had been taken to preclude new urban development ontside interim urban growth areas (ITUGAs). Thus,
Island County remained out of compliance. We zlso reviewed and reaffirmed our previous decision on jurisdiction to determine
pre-GMA development regulations invalid. In that order, we defermined invalid portions of the Island County Code (ICC)
that substantially interfered with GMA's goals of restricting urban development to urban growth areas (UGAs) and conserving
resource lands.

On July 6, 1997, Whidbey Environmental Action Network filed a new motion requesting that we determine additional portions
of the ICC invalid. Challenged were standards for industrial, commercial, and mixed commercial-residential development as
spplied outside IUGAs and two provisions of Island County's wetlands ordinance.

Whidbey K.8.C., L.L.C. moved to intervene on August 4, 1997, Following a telephonic hearing on Angust 21, 1997, we granted
their motion. The Angust 27, 1997, compliance hearing was held in Olympia. Present were the three members of the Western
Washington Growth Management Hearings Board (Board}. Representing Island County were David Jamieson, Jr., Deputy Civil
Prosecutor, and Vincent Moore, Planning Director; representing Whidbey Environmental Action Network (WEAN) were Steve
Erikson and Marianne Edain; representing participant Save the Woods on Saratoga (SWS) was David Bricklin; representing
intervenor Whidbey K.S,C,, L.L.C. was Matthew Turetsky. Also present was William Appelgate.

We geparate our analysis into general legal issues, issues relating to the challenge to the ICC's development (industrial,
commercial, and mixed-use) standards, and issues relating to the challenge to the critical area regulations. We then examine

the specific challenged portions of the ICC to determine if their continued validity substantially interferes with the fuifillment
of GMA's goals,

GENERAL LEGAL ISSUES

General legal arguments raised in opposition to WEAN's request for invalidity were:

1. The Board lacks jurisdiction to determine pre-GMA regulations invalid [Isiand County's response brief]. This is addressed
as general legal issue 1,
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2. Principles of claim preclusion, res judicata, and collateral estoppel preclude WEAN from asking for additional invalidation
of provisions of the ICC, [Island County's response brief and Whidbey K.8.C., L.L.C. reply brief]. This is addressed as general
legal issue 2.

3. The Board may not hold & compliance hearing upon motion of the petitioner. [Island County at the August 27th compliance
hearing]. This is addressed as general legal issue 3,

*2 General Legal Issue 1: Does the Growth Management Hearings Board have jurisdiction to consider invalidity of
pre-GMA regulations in a case that involves a finding of nencompliance due to “fajlure to timely act?”

‘We initially ruled that the Board has jurisdiction to invalidate pre-GMA regulations in this particular case. [WWGMHB, Case
No.95-2-0063, Second Compliance Hearing Order and Finding of Invalidity, at p. 1815 and 1820] We have upheld this ruling
in two other cases [WWGMIHB, Case No. 95-2-0065, Finding of Non-Compliance .., at p.1546; and Case No, 94-2-0009, Third
Compliance Order, at p, 1785].

The County argued that the Board should reverse these previous rulings that it has jurisdiction to consider invalidity of pre-
GMA regulations. In support, it submitted appeal briefs to the Court of Appeals and the Supreme Court from one of these cases.
In response, SWS8 submitied a response brief submitted in the same case. Neither court has ruled on this issue yet, Many of
the issues raised in these briefs are constitotional ones. The Growth Management Hearings Boards do not have jurisdiction
over constitutional issues,

Conclusion: We have carefully reviewed the other arguments raised in these submissions and reaffirm our previous decision
that the Board does have jurisdiction to consider invalidity of pre-GMA regulations.

General Legal Issne 2: Do principles of res judicata, collateral estoppel, and/or claim preclusion prevent WEAN from
asking for invalidity of additional portions of the ICC?

The County argned:
“WEAN's claim that other portions of Island County's existing pre-GMA Zoning Ordinance are invalid should not be considered

as the Board's prior decision is res judicata and WEAN is precluded from raising additional claims that it could have raised in
the prior hearing.” [Island County reply brief].

WEAN responded:

“Principles of collateral estoppel, res judicata, and claim preclusion do not prevent the Board from considering WEAN's motion
for invalidity, Two previous decisions by the Central Puget Sourd Growth Management Hearings Board concluded that the
Hearings Boards lack jurisdiction to consider these arguments. Even if the Board had authority to consider arguments based
on these principles, they are not applicable in this particular case, since the issues are different than those addressed in the
previous compliance hearings, The County ignores the time dependent nature of the standard that triggers invalidify - substantial
interference with the fulfillment of GMA's goals,” [WEAN reply bricf at 14.],

At the August 27th hearing, SWS also argued that WEAN was not precluded from seeking additional remedies to gain
compliance with the Board's previous decision,
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The County asserted that the Motion for Invalidity was barred by the principle of res judicata. We decline to rule on the County's
assertion that the prineiple of res judicata applies because the facts here would not support its application,

*3 SWS responded to the County's argument by noting that the County had failed to cite any case which stands for the
proposition that res judicata applies to preclude a party from seeking additional remedial orders from a court {or administrative
agency) subsequent to obtaining an initial judgment. SWS distinguished this sitnation from one where an applicant is seeking
to initiate 2 new lawsuit (or administrative appeal) raising new legal issues. As SWS correctly noted, this is a stuation where
the applicant has previously obtained the equivalent of a judgment in its favor and is now seeking to obtain additional remedial
orders from the court to assure compliance by the wrongdoing party.

SWS noted that none of the cases cited by the County suggest that a party who has obtained an initial judgment in its favor is
preciuded from returning to the court {or administrative agency) on successive occasions to obtain additional court (or agency)
orders necessary to compel compliance or otherwise obtain the fruits of its original judgment. The County had an opportunity to
reply to this argument at the hearing and in post-hearing briefs but has failed to do so. The record is devoid of any legal authority
to support the County's proposition that res judicata applies to precinde a party from seeking additional remedial orders.

Moreover, res judicata requires an identity of issues. That is necessarily lacking here. The determination of whether a regulation
{or Comprehensive Plan provision) is invalid changes over tirne. At one time, it may appear that a regulation will be short lived
{soon to be amended) and therefore will not cause substantial interference with the Act's goals. Subsequently, it may be evident
that the regulation will remain in existence for a longer period of time causing a substantial interference with the Act's goals.
Later, if the economy has picked up and numerous development applications are being filed, the likelihood that a noncompliant
development regulation will cause substantial interference with the Act's goals increases.

Further, as a policy matter we are reluctant to apply the principle of res judicata because it may undermine efforts of citizens and
elected officials to amicably resolve GMA dispuies. Petitioners should not be forced to seck invalidation of every conceivable
plan element and/er development regulation at the outset. Where there is a possibility for good faith discussione to resolve points
of contention, petitioners should be allowed to forego immediately seeking invalidity to allow such efforts to bear fruit. A rule
that broadly applied res judicata principles in the invalidity setting would provide a catalyst for petitioners to seek invalidity
early in the process when it might be counter-productive to efforts to resolve disputes amicably.

Qur decision is also consistent with that portion of the GMA which authorized the Board to schedule multiple compliance

hearings. RCW 36.70A.330. Certzainly, the Legislature anticipated that additional issues might be raised during the compliance/
remand process,

*4 Conclusion: Since the County has yet to comply with our previous order in this case, WEAN is not precluded from

seeking additional remedies to compel compliance and prevent continued implementation of development regulations which
substantially interfere with the geals of the Act,

General Legal Issue 3: May the Board hold a hearing to consider invalidity upon motion of a petifioner?

At the compliance hearing on August 27th, Island County argued that RCW 36.70A.330(1) prevents the Board from holding a
compliance hearing in response to a motion by a petitioner. WEAN responded that the Board could hold a compliance hearing
when it chose, whether or not in response to 2 motion by a petitioner.

First we review the statufe and its amendment in 1995:
RCW 36.70A.330 Noncompliance.

{1) After the time set for complying with the requirements of this chapter under RCW 36.70A.330(1)(b) has expired, <<+ or
at an earlier {ime upon the motion of a county or city subject to & determination of invalidity under RCW 36.70A.300, +>> the
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e

board, <<- on its own motion or motion of the petitioner ->> shall set a hearing for the purpose of determining whether the

state agency, county, or city is in compliance with the requirements of this chapter. [Language added in 1995 is underlined;
that deleted is struck through.]

Prior to the 1995 amendments, a county or city found to be out of compliance could not compel a Board to hold a compliance
hearing earlier than a Board or petitioner motion, When the remedial invalidity enforcement scheme was added to GMA,
concern was raised that .330(1) could have had the result of preventing the county or city from bringing responsive regulations
before a Board for review prior to the compliance hearing set by a Board or motioned by the petitioner. The amendment now
expressly allows such a motion by the affected county or city in these situations.

The first part of the section continnes to allow a Board to set a compliance hearing when it chooses. Removed is the requirement
that a compliance hearing be set upon motion of a petitioner, However, this in no way prohibits such a motion by a petitioner,
it merely provides a Board discretion to decide whether or not to set a compliance hearing to consider the motion.

Conclusion; A Board can choose either to set or not to set an additional compliznce hearing. In this case, we have chosen to
hold another compliance hearing,

DEVELO STANDARDS
INDUSTRIAL, COMMERCIAL, AND MIXED-USE) ISSUES

The ICC contains two non-residential (NR) zoning designations; the NR, Floating zone [ICC 17.02.100] and the NR zone [ICC
17.02,105], The same activities are allowed in, and the same standards apply to, both NR zones, The NR Floating zone could
be sited on any rural residential lands in the County. We previously determined invalid Island County's NR Floating zone,
(WWGMHB, Case No, 95-2-0063, Second Compliance Hearing Order and Finding of Invalidity, at p. 1817-18).

#5 The other NR zoning designation consists of specific parcels that were in commercial zoning designations prior to adoption
in 1984 of the ICC. Upon adoption of the current zoning code, these parcels were given the NR zoning designation. At issue
in this case is the application of the challenged provisions of the ICC to these parcels.

WEAN contended that:
1. Much of the land zoned NR. is undeveloped rural land.

2, The type and scale of industrial, commercial, and mixed-use development allowed in these areas constitutes urban growth.
3. The challenged portions of the ICC which set standards for industrial, commercial, and mixed-use development on NR zoned

lands outside of IUGAs violate and substantially interfere with GMA's sprawl reduction goal.

To iilustrate its clajm that continued validity of these provisions substantially interfered with the fulfillment of GMA's goals,
WEAN submitted:

1. Excerpts from the findings of fact for the ICC adopted in 1984 which stated that many of these parcels were “not appropriate
locations for cornmercial or industrial development.”

2. Excerpts from the application for a major destination resort by Whidbey K.8.C., L.L.C.

Arguments raised in opposition to WEAN's request for invalidity were;
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1. The challenged industrial and commercial provisions of the ICC only apply to the invalidated NR Floating zone and therefore
we have no reason to determine these provisions invalid, [Island County Response Brief],

2. Residential use, as allowed in the mixed use provisions of the ICC, is more conforming to GMA's goals than commercial
use. {Island County Response Brief].

3. Recent amendments to GMA pertaining to rural lands allow the types of development claimed by WEAN to substantially
interfere with the fulfiliment of GMA's goals, [Economic Development Council (EDC) response brief].

4, The destination resort, used by WEAN as an example, conforms to GMA's g;aals. {Whidbey K.S.C., L.L.C. motion to intervens
and EDC response brief],

We address each of these issues in turn,
Development Issne 1: Do ICC 17.02.150 (h) and (i) apply to existing NR zoned parcels?

The Deputy Prosecutor argued that these provisions to the ICC applied only to the NR Floating zone and, since the NR Floating
zone had already been determined to be invalid, there was no reason to address WEAN's request for invalidity. WEAN responded
that the County Planning Department had not interpreted the challenged regulations this way and, if the Planning Department
interpretation was correct, the reguniation's continued validity would substantially interfere with the fulfillment of GMA/'s goals.
If the Deputy Prosecutor's interpretation was correct, invalidating the challenged regulations would clear up any cenfusion as
to the regulations’ application to existing NR zoned parcels, At the August 27th hearing, neither the Deputy Prosecutor nor
Planning Director addressed this specific question. WEAN's claim that different departments of Island County interpreted the
application of these regulations differently went unrebuited.

*6 We note that [CC 17.02.105, which established the NR zone, invokes all other sections of the zoning ordinance, including
the challenged regulations. Furthermore, whether a regulation mterferes with GMA's goals depends both on its language and
its actual application. The regulation's effect is inherently dependent on how it is interpreted by those administering it.

Conclusion: In deciding whether the challenged regulation meets GMA's substantial interference test, we will look to the
regulation's language and also to its interpretation by those who administer its application.

Developiment Issne 2: Is residential use, as allowed in ICC 17.02.150 (k), more conforming fo GMA's geals than
commercial use?

The County, in its response brief, arpued:

“Since Island County is not allowing any new zone changes to Non-Residential, allowing more conforming use, i.e. residential
use, on existing Non-Residential zoned property does not interfere at all with the fulfillment of the goals of the GMA.” [Island
County reply brief].

We interpret this to suggest that residential use is always more conforming to GMA's goals than other (non-residential) uses.

GMA, however, makes no such distinction in its definition of urban growth:

{14) “Urban growth” refers to growth that makes intensive use of land for the location of buildings, structures, and impermeable
surfaces to such a degree as to be incompatible with the primary use of such land for the production of food, other agricultural
products, or fiber, or the extraction of mineral resources, RCW 36.70A.030,
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Thus, GMA does not, in its definition of urban growth, distinguish between residential and other types of urban growth. Either
type of growth may constitute urban growth as defined in GMA. The key questions are whether the allowed growth is urban in
nature and, if so, whether it occurs in an area suitable for and delineated by GMA for urban growth.

Caonclusion: Residential development is not necessarily more conforming to GMA's goals than non-residential development.

Development Issue 3; Do the recent amendments to GMA pertaining to rural lands now allow the types of development
which WEAN claims substantially interfere with the fulfillment of GMA's goals?

The EDC argued in its reply brief that the 1997 amendments to GMA allow the sort of development WEAN seeks fo prevent
and that:

“To approve their petition would be to ignore long standing, historic county commercial patterns, the amendments to GMA

concerning rural development [implemented by ESB 60947, as well as create severe hardship regarding job opportunities and
tax revenues.” [EDC reply brief at 4.].

WEAN responded that;

. “The recent GMA rural lands amendments do not open the floodgates to sprawl, They continne GMA's principle of placing

intensive development first in areas of already existing intensive development. They narrowly circumscribe the qualifications
for a rural area to be eligible for more intensive development. The area and its use must actually be pre-existing and be capable
of being defined by a “logical” boundary hased primarily on geographical factors, Undeveloped rural lands may be part, but not
all, of an area meeting GMA's gualifications for eligibility as an area of more intensive rural development. Pre-GMA zoning
is irrelevant to this determination.” [WEAN reply brief at I B. 5.]

*7 At the August 27th hearing, SWS argued that contrary to EDC's argument, the problem with the challenged provisions of
the ICC was that they did continue “long standing, historic county commercial patterns.”

Conclusion: The new amendments to GMA contained in RCW 36.70A.070(5) do not apply to County action taken before July
27, 1997, We will issue no advisory opinion on this issue.

Development Issue 4: Does the destination resort used by WEAN as an example show that ICC 17.02.150 (h), (), and
{X) substantially interfere with the fulfillment of GMA's goals?

WEAN argued:
“The proposed destination resort used by WEAN to illustrate how the continued validity of ICC 17.02.150. (h), (i), and (k)
substantially interferes with the fulfillment of GMA's goals constitutes major new urban development. Neither the property

nor the surrounding area meet GMA's tests for eligibility as a rural area suitable for more intensive development. The proposal
massively coniravenes numerous GMA goals.” [WEAN reply bricfat 8.]

Both EDC and Whidbey K.8.C., L.L.C, characterized the proposed development as a master planned resort and argued that
as such, the proposed development does not and cannot interfere with GMA's goals, since GMA makes allowance for master
planned resorts.

First, we consider whether the resort constitutes urban growth outside of an IUGA. Then we consider whether approval of such
development illustrates interference with the fulfillment of GMA's goals, where the county has failed to adopt a comprehensive
plan and implementing regulations as required by GMA.
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The resort will include a:

200 room ledge with food service, convention facilities, meeting rooms, theater, swimming pool, spa, game room, gift store,
and related administrative and support spaces; 78 one and two bedroom cottages; two remote meeting rooms; an athletic club:
outdoor recreation and sports courts; horse stable and rink; maintenance facilities, walking, biking and riding trails; parking
areas [for over 450 carg); a visitor center; convenience store and equipment rental area; and utility systems™, [Attachment F},
At its peak capacity, the resort will have over 100,000 visitors per year and 250 full time equivalent employees, many of whom
will be “navy wives” commuting from Oak Harbor on North Whidbey, [Oral report of John Hitt, Executive Director, [sland

County Economic Development Council, to the Langley City Council, 8/6/97, as heard by Steve Erickson].” [WEAN reply
brief at 10. C.1.

From the evidence submitted by all parties, at capacity the resort, if built, will have a population of nearly 1,000 people on
parcels of land totaling about 160 acres. This many people in this small an area appears to be an wrban density. When coupled
with a 200 room lodge, 78 one and two bedroom residential cottages, parking for over 450 cars, and numerous other structures,
the resort will “make intensive use of land for the location of buildings, structures, and impermeable surfaces to such a degree
as to be incompatible with the primary use of such land for the production of food, other agricultural products, or fiber, or the
extraction of mineral resources”. RCW 36.70A.030(14). Thus, the resort appears to meet GMA's definition of urban growth.
Due to its scale it will certainly require urban services and facilities. It is located several miles outside of Langley's IUGA.

*§ At the August 27th hearing we examined aerial photographs and zoning maps of the area of the resort proposal, [Exhibits
L-1, M-1, N-1, and O-1], This evidence shows the area as primarily forested, with a grass airstrip characterized by Whidbey
K.8.C., L.L.C. as “abandoned” [Exhibit S). It clearly does not appear to meet GMA's definition of being characterized by urban
growth, RCW 36.70A.030{14).

The question then remains:

If 2 county has failed to adopt a comprehensive plan pursuant to GMA, or if the GMA plan fails to make specific allowance for
master planned resorts, is a master planned resort outside of UGAs inconsistent with GMA's goals?

GMA prohibits siting master planned resorts and major industrial developments outside of UGAs unless a comprebensive plan
makes specific allowance for them. Agnin, this indicates that these special exceptions to GMA's prohibition on new urban
growth on undeveloped lands outside of UGAs must occur within the context of overall GMA planning requirements and
goals. These include providing adequate supporting services and facilities, and making a conscious, reasoned choice following
a process that includes public participation at the plan level where policy is formed. The siting of a2 master planned resort or
major indusirial development in a county which is over three years overdue in adopting a comprehensive plan must necessarily
be outside of this context, and therefore the development cannot conform to GMA's goals, We express no opinion on whether
the development is vested at the date of this order, If it is, nothing herein will affect its allowance. RCW 36.70A.300(3)(b).

Conclusion; The resort application used by WEAN as an example demonstrates that the continuing validity of ICC 17.02.150
(h), (D), and (&) substantially interferes with the fulfillment of GMA's goals. The resort would easily meet GMA's definition of
urban growth; would certainly require urban services and facilities; and is located several miles outside of Langley's IUGA.
The area meets neither GMA's definition of being “characterized by urban growth” nor that of being an “existing area or use”
where more intensive rural development may be allowed, Bocause of the County's failure to adopt a GMA comprehensive plan
with specific provisions for master planned resorts or major industrial development outside UGAs, a regulation which could
allow the siting of a master planned resort or major industrial development outside of an IUGA nmist necessarily substantially
interfere with the fulfillment of GMA's goals.

CRITICAL AREA ISSUES
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WEAN has requested invalidation of two provisions of Island County's critical area ordinances regarding wetlands, argning that
because they fail to include the best available science and/or involve a complete exemption from regulation, they substantially
interfere with GMA's critical areas protection goal. [WEAN motion to invalidate development regulations]Island County
responded that because WEAN did not challenge the ordinance within 60 days of its adoption, it may not do so now. [Island
County reply brief].

*) WEAN responded:
“Once the Couuty is found in non-compliance, its regulations are no longer presumed valid. They may be invalidated, including
previously adopted critical area regulations. GMA's new “best available science” standard postdates GMA's deadlines for
adoption of protective critical area regulations. The regulations become subject to invalidation whether or not they are the causs
of action leading to the County's being found in non-compliance. Otherwise, the County can avoid complying with the “best
available science” standard forevet, simaply by failing to adopt a comprehensive plan pursnant to GMA and never amending the
particular portion of the suspect development regulation.” [WEAN reply brief, at 19.]

At the August 27th hearing, WEAN also argued that the exemption from regulation amounted to a failure to designate critical
arcas, and that the Board could determine invalid the challenged regulations because when the County failed to adopt the
comprehensive plan in 1994, it also failed to review its critical area regulations as required by GMA.

Although we have previously found that we have jurisdiction to invalidate pre-GMA ordinances, we have no such authority for
invalidating ordinances adopted under GMA and unchallenged within 60 days of publication of netice of adoption,

The County and WEAN supplied us with information which puts in question whether Island County's wetlands ordinances
were actually adopted under GMA and whether publication was adequate. However, no petition has been filed appealing these
issues. Even though we have concerns about the contested sections’ noncompliance with GMA and potential interference with
the pgoals of the Act, the ordinances are presumed valid.

If anyone wishes to pursue these and other alleged short-comings of Island County's procedures regarding adoption and review
of critical areas ordinances, a petition must be filed. The County and others would thus be afforded the full petition process
to respond to such clairns.

INVALIDITY

In our December 19, 1995, ruling that we had jurisdiction to invalidate development regulations adopted prior to GMA, we
noted that the challenged regulations appeared to substantially interfere with the fulfillment of GMA's goals. We provided the
County with an additional three months to come into compliance or take interim steps to preclude new urban development
outside ITUGAs. The County failed to take any actions during that period.

In our second compliance bearing order and finding of invalidity, April 10, 1996, we noted that GMA directed the adoption of

“ordinances establishing TUGAS by October 1, 1993, that precluded new wban development outside IVGAs prior to adoption of
comprehensive plans by July 1, 1994. Since missing those deadlines, Island County has continued to make land use decisions
based on the ICC, Chapter 17.02. Island County has taken no steps to restrain urban development outside IUGAs while the
County continues work on its comprehensive plan, now over three years late.

#10 In its reply brief at page 10 WEAN argued:
“As WEAN previously argued rogarding the time dependent nature of the standard for imposing invalidity;
'The scheme's purpose is quite clear: to prevent the continued use of plans and regulations which result in substantial interference
with the fulfillment of GMA's goals. In creating this standard, the legislature recognized a truism in planning and land
management: actions today may foreclose options tomorrow...........Continmal non-compliance with, and defiance of these
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[GMA] goals, will inevitably, if carried on for a long enough time, make it impossible to ever fulfill those goals. Hence, the
new scheme is clearly intended to prevent continued non-compliance and defiance from forever destroying the possibility of
substantive compliance.' [WEAN's Brief of 11/13/95, cited in WWGMIIB Case No. 95-2-0063 atp. 1145],

Hence, whether a development regulation meets GMA's test of substantial interference depends on three factors:
a. The magnitude (or egregiousness) of the viclation of GMA;
b. How long the violation has occired;

¢. How much longer it will likely occur absent invalidation.

These factors mean that while invalidation of a regulation which constitutes a violation over a brief period may not be justified,
the same violation continued for longer, or even indefinitely, may easily meet the standard for invalidation. The nature of
the County's continued non-compliance is indefinite, with adoption of 2 comprehensive plan end implementing regulations
pursuant to GMA always just four months away. For this reason, we believe that the challenged portions of the ICC now meet
the standards for invalidation, and we request that the Board conclude likewise.” [WEAN reply brief at 15, C.).

We will keep this three-pronged test in mind as we examine ¢ach of the challenged regulations, ICC 17.02.150 (h), (i), and (k),
set against the backdrop of Island County's long standing, continuing non-compliance.
ICC 17.02.150 (h)(1) (a), (¢}, and (d), Industrial Development Standards

The chalienged section of the ICC “ilustrates some typical industrial uses” allowed throughout the rural residential zone. [ICC
17.02.150 (h) (1)]. These are:

(a) Boat building;

(bj Saw. mills;

(c) Light fabrication, assemtbly or manufacturing;
(d) Warehousing or storage.

WEAN argued that:

......... we recognize that if this regulation does apply to the grandfathered Non-Residential zone, some of the types of
development permittable under it would not violate or interfere with GMA's goals. Given the regulation's construction, it is
possible to invalidate those portions allowing the offending types of development, leaving only clearly resource dependentnses.
Haowever, we reiterate our previous request that the Board in its decision make clear that the use of “Sawmills” to illustrate the
kinds of allowable development refers ta their resource dependent nature. If the Board does not believe it can do this, then we
request that all of ICC 17.02,150 (h) be invalidated.” [WEAN reply brief at 17. E],

*11 In determining if the challenged regulation meets GMA's substantial interference test, we use the three-pronged test.

1. The challenged regulations affect the entire Rurat Residential zone, which is the predominant zone in Island County. Aerial
photographs of the site of Whidbey K.8.C., L.L.C.'s master planned resort for example, show a large parcel of NR land that
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is essentially undeveloped. [Exhibits L-I, M-1, N-1, and O-1; Board index No. 35, 36, 37, and 38]. On isolated, undeveloped
lands such as this, siting of boat building, light fabrication, assembly or manufacturing, warehousing or storage as allowed by
the ICC is clearly sprawl. Saw mills, if they support activities on natural resource lands, may be allowable outside of UGAs.

2. These activities have been allowed by the ICC since its adoption in 1984.The result is:
“Island County has historically seen a development pattern of scattered and decentralized retail and industrial developments,
These rural, unincorporated commereial and industrial areas account for nearly 50% of all county sales activities and over 50%

of all county jobs, including our three incorporated cities.” [Economic Development Council's reply brief at2.; Board Index
No. 4.].

3. Island County’s continuing delays in complying with GMA's sprawl reduction goal are discussed elsewhere. Continuing to
allow implementation of these sections of the ICC will only exacerbate the situation described by the EDC, where “scattered
and decentralized” industrial, commercial, and retail developments sprawling throughout the rural areas of Island County make
the efficient provision of services and facilities increasingly difficnlt and create permanent transportation inefficiencies.

We find that the continued validity of YCC 17.02.150 (h) (1) (a), (c), and (d), as applied outside TUGAs, substantiafly
interferes with the fulfillment of the goals of the GMA,

1CC 17.02,150 {f), Commercial Development Standards

WEAN requested the invalidation of the entire section. The challenged section includes illustrations of some of the typical
commercial uses allowed throughout the tural residential zone. [ICC 17.02.150 (i) (1)]. These are:

(a) grocery stores and supermarkets;

(b) hotels and motels;

(c) restaurants;

(d bowling alleys;

{e) office buildings;

(1) home furnishings and appliances.

The same arguments were raised for and against the invalidation of this section as were raised regarding ICC 17.02.150 (h)
(1) (a), (¢) and (d). We make a similar ruling. These activities are clearly not resource supporting or dependent. Depending on
the scale of the particular development, its location on undeveloped lands outside of IUGAs may constitute sprawl or urban
growth, Allowing the continuing siting of such development outside of TUGAs frusirates GMA's goals for reducing sprawl and
locating urban growth where services can be efficiently provided.

We find that the continued validity of 1CC 17.02.150 (i), as applied outside IUGAs, substantially interferes with the
fulfiliment of the goals of the GMA,

*12 ICC 17.02.150 (k), Mixed-Use Development Standards

This section of the ICC allows mixed commercial and residential development on all NR zoned lands, including lands which are
currently undeveloped and isolated from developed areas. Because it allows the same type and scale of commercial development
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as ICC 17,02.150 (i}, it suffers from the same problems. Additionally, the challenged section contains no limits on the density
of the residential uses assoctated with the commercial development. This is again a recipe for sprawl or urban growth outsides

of UGAs. This clearly frustrates GMA's goals of spraw] reduction and locating urban growth where services can be efficiently
provided.

We find that the continued validity of ICC 17.02.150 (k), as applied outside IUGAs, substantially interferes with the
fulfillment of the goals of the GMA.

We have attached findings of fact and conclusions of law supporting the above declarations of invalidity as Appendix 1 and
incorporated them herein,

CONCLUSION

The record in this case clearly demonstrates that the continued validity of the above sections of the ICC, as currently written
and implemented, is resulting in and will continue to result in land vse development and patterns that make it more difficult
every day for the County to adopt & GMA comprehensive plan and implementing reguiations that fulfill the goals of the Act.

After the first complisnce hearing, we gave the County over three additional months to either come into compliance or take
interim steps to restrain sprawl and urban growth cutside of [UGAs. The County took no action prior to the second hearing and
finding of invalidity. The County has taken no voluntary action since. The only means to date by which development in Island
County has been affected by GMA is through our previous invalidation of portions of the County's zoning code. Those parts of
the code were invalidaied because they egregiously violated and interfered with the most fundamental goals of the GMA. The
parts of the code we invalidate foday are likewise egregiously affecting those fundamental goals.

Urban growth outside of interitm urban growth areas (with a few exceptions) is prohibited. This is the purpose of GMA's
requirsment to designate intertm urban growth areas, The County has had nearly four years since GMA required it to do so
to constrain urban growth and sprawl.

To compel compliance with GMA, we have only two powers: invalidating plans and regulations which substantially interfere
with the fulfillment of GMA's goals and requesting the Governor to imposs financial sanctions.

WEAN also requested that we recommend to the Governor that sanctions be imposed. Although sanctions may be justified at
this time, we wish to give Island County one more opportunity to bring itself into compliance before we take such action.

An additional compliance hearing is scheduled for February 4, 1998. If Island County has not adopted a comprehensive plan
by that date, we will consider recommending sanctions.

S0 ORDERED this 6th day of Qctober, 1997.

WESTERN WASHINGTON GROWTH MANAGEMENT HEARINGS BOARD

*13 Nan A. Henriksen
Board Member
Les Eldridge
Board Member
William H. Nielsen
Board Member

WastlawNext ©® 2015 Thomson Reuters. No slaim to original U.S. Government Works. 1
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APPENDIX 1
FINDINGS OF FACT

1. Island County bas failed to adopt 2 comprehensive plan by July 1, 1994, as reguired by the RCW 36,70A.040{3)(d). No
implementing regulations have been adopted.

2. Island County has established interim urban growth areas. RCW 36.70A.110(1) prohibits urban growth outside of IUGAs.

3. After missing the deadlines for adoption of a comprehensive plan and implementing regulations, Island County has continued
to make land use decisions based on the pre-GMA. Island County Code (ICC), specifically Ch. 17.02.

4, On April 10, 1996, we determined invalid some provisions of the ICC that allowed urban growth outside of TUGAs,
[WWGMHB, Case No. 95-2-0063, Second Compliance Hearing and Finding of Invalidity].

5. Since that finding of invalidity, Island County has continued to rely on the ICC to make land use decisions and has failed to
take any interim steps to prevent urban growth outside of TUGAs prior to adoption of a comprehensive plan and implementing
regulations as required by RCW 36.70A.110.

6. Provisions of the ICC not previously determined invalid allow approval of new commercial, industrial, and residential urban
growth outside of IUGAs. These types of development include boat building; light fabrication, assembly or manufacturing;
warehousing or storage; grocery stores and supermarkets; hotels and motels; restaurants; bowling alleys; office buildings; home
furnishings and appliances; and regidential development with no limitation on density or scale, These uses {ypically require
urban public services and facilities.

7. ICC 17.02.150 (k) (1) (a), (c), and {d); 17.02.150 (i), and 17.02,150 (k) allow the uses listed above, There is nothing in the
ICC to preclude these uses at a scale and intensity that avoids urban growth, When placed on isolated and undeveloped land,
they constitute sprawl.

8. These uses are not consistent with the contitimed use of natural resource land.

9, Island County continues to accept and process under these provisions development applications which constitute urban
growth, such as the application for a master planned resort to be sited cutside of an TUGA.

10. The provisions of the ICC and their application by Island County outside of TUGAs, as noted in findings 1-9, substant;ally
interferes with the fulfillment of the goals of the Growth Management Act, particularly goals [, 2, and 8.

From the foregoing findings of fact we make the following:
CONCLUSIONS OF LAW
1. We have jurisdiction over the parties and subject matter,

2. The intensity and type of development allowed by the ICC are urban growth as defined in GMA. RCW 36.70A.030(14). Its
location on undeveloped lands in rural areas constitutes sprawl.

%14 3. The industrial development standards found in ICC 17.02.150 (&) (1) (a), (c), and {d). given s iliustrations of typical
industrial activities allowed by the ICC are urban industrial activities that do not support natural resource activitios.

WestlizwMNext’ @ 2015 Thomson Rauters. No claim to original U.S. Government Works. 12
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4, The commercial activities allowed under ICC 17.02.150 (i} are urban commercial growth.

5. The mixed commercial and residential activities allowed under ICC 17.02.150 (k) are urban commercial and residential
growth,

6. The provisions of the ICC noted in this Order, as applied outside ITUGAs, are invalid under the provisions of RCW 36.70A.330
and 300(2).

1997 WL 652518 (West. Wash.Growth. Mgmt.Hrgs.Bd.)

End of Docnment £ 2015 Thomson Reuters. No claim [o original 1.5, Government Warks,
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Exhibit 6

Whidbey News-Times Articles, dated March 6, 2014, and November 15, 2014

to
Declaration of Gregory M. Banks in Opposition to
Defendants’ Motion for Summary Judgment
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County meeting turns into scold-
fest

by JANIS REID, Whidbay News-Times Staff Reporter
Mar 6, 2014 at S:00AM updated Mar7, 201 at 244PM

For pubticly reprimanding Treasurer Ana Marla Nunez Monday, Island County Commissioner Jill
Johnson drew fire from her Fellow commissioners.

Commissioners scolded Johnson, saying she acted unprofessionally and madea a “spactacular
display” of the ssue.

Atthe root of the lssue was a difference in the appearance of 2014 tax statements mailed last month
from those issued in 2013. Changes led some Camano residents to believe their taxes increased.

Nunez sald that was a “misperception” and a clarification letter would be malled this week.

White the issue turned out to be a miscommunication with the public, Johnson expressed
displeasure with how Nunez handled the situation.

“ feel I'm standing in front of the principal, which 've never done,” Nunez sald,

The letter that was sent to printers last week froin Nunez to the public appears to place blame on
the county Assessor's Office, said Johnson,

“If you have any questions about the levy itself, please call the Assessor’s office,” the letter states,

Johnsan first briefly questioned County Assessar Mary Engle, establishing that Engle gave the
Nunez's office correct tax data for both 2013 and 2014,

Johnson then called up Nunez and scolded her for blaming the Assessor's Office,

In addition, Johnson, a Republican, was perturbed that Nunez waited five days to discuss the issue
with ber and Commissionar Kelly Emerson, also Republican, whoe represents Camanao Istand.

Nunez, a Demaocrat, was in contact with Commissioner Helen Price Johnson, a Democrat.
Jahnson sald the full board should have been notifled as socn as the Issue arose.
“ didn't attempt to hide anything or pass the blame onto anyene else,” Nunez respended.

Sending approximately 12,000 clarification letters to Camano island residents will cost the
Treasurer’s Office $4,500 in postage alone, Munez said.

Discussion began with Price Johnson suggesting the county commissioners share the cost of the
axtra mailing,

Johnson said she doesn’t like the idea of island taxpayers having to shoulder the cost of the
treasurer's error,

The Stanwood-Camano School District and the assessors office received calls in recent weeks after
tax statements were sent out with what appeared to be a rate increase in the school buildings
maintenance and operations levy.

When the last tevy was being proposed, Camane Island residents were told that, if the measure was
approved, it would replace an expiring levy and not result in a tax increase.

Nunez said some taxpayers interpreted the erroneous higher amount for 2014 as the school district

htip:ﬂ\nlww.prinlIhIs.clIckability.comlptlcpt?GXplrtF&ﬂtle=County+meeﬁng-FiurQslj-M%scold—feSH~+Whldbey+News-Tlmes&url|D=525257322&acﬁ0n=cpt&pa.‘. 12
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“breaking faith” with the voters. ! g

“} want to make sure the public understands that the school district kept thelr word,” Nunez said,

Johnson said Price Johnson sent out an email prior to the meeting stating her intention to raise the
issue at Monday's meeting,

During the meeting, however, both Price Johnson and Emerson sald they did not suppert Johnson's
declsion to scold Nunez duting *Commissioner Comments.”

“This ts Inapprapriate for a business meeting,” Emerson said, “I'm going io have to ask you to stop.”

Despite her disagreement with Johnson’s approach, Emerscn said she agrees that she also should
have been notified immediately about taxpayer's concerns.

"I wish that would have heen brought to me,” Emerson said.

Price Johnson, who attended the meeting via phone from Washington D.C., suggested addressing
the issue “in a more professional manper” when the three commissioners meet in person next.

Johnson sald she raised the issue during Monday's meeting in response to Price Johnson's email.

Johnson said, the commissionears won't have a work session that all three can attend for three
weeks, therefore the issue needed to be addressed immediately,

"We needed transparency and we needed to own the mistake,” Johnsen said.
*It was important that everyone knew what was going on.”

Price Johnson said Tuesday that ber was intention to bring the issue up more informally and
‘“corroboratively” after “Commissioner Comments.”

Price Johnson sald she said she is sorry for the misunderstanding and the resulting conflict. She
added that her communication with Nunez has been minimal due to her absence.

JANIS REID, Whidbey News-Times Staff Reporter
3a0-675-660

Find this article at:
htip:ivnew.whidbeyrniewstimes.com/ews/248861821, himl

{J Ghask the box to Includa the list of Ginks referencad In the article,
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NEWS
Island County prosecutor

‘scolded for post-budget funding
request

Istand County Prosecutor Greg Banks discusses a budget request with county commissioneys Helen Price Johnsen
and Jill Johnson. ~Image Credit: Janis Reid/Whidbey News-Times

by JANIS REIE, Whidhey News-Times Staff Reporter
New 15, 2004 af 5:00AM updated Nov 18, 2014 at 938AM

Island County Prosecutor Greg Banks was scolded Wednesday by the board of commissioners after
requesting additional money just one month after a 2015 budget was adopted.

The commissioners ultimately approved, In a 2-1 vote, Bank’s request for an additional $4,000 in
wages for a daputy prosecutor but hot before making their displeasure clear,

“Iwould have preferred to have this brought to our attention during the budget conversation,”
Commissioner Helen Price Johnson sald.

“We should have anticipated this in the budget as a given.
“It's frustrating is what it is.

“I'm gonna move forward with it, but F don't want it to happen again, 1 don’t know how to better
comimunicate the need to anticlpate those costs that are driven by contract.”

After *scraping” together the 2015 budget and choosing to not fund some key positions,
Commissioner JIll Jobnson sald she was nat in favor of approving a request that should have been
planned for.

Johnson cast the dissenting vote,

hitpifwww printthis.clickability.comiplicpt 2expire= title=Island+County +prosegidipriggoldedtfor-+post-budgett funding + request+-+HWhidosy+ News-Times8u... 143
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"We haven’t even had this budget adopted fo anthand nowwe're getting a request for a budget o
amendment,” Johnsen said. "I'm saying no, just so you know. ¥m sorry for him, but this would have

been a much easler conversation if it had been built Into the budget, but tt wasn't. And we were

really clear and communicative about what our expectations were.”

"Thank you for the scolding,” Banks sald.

“l obviousty dropped the ball.”

Whila the county commissloners oversee a large part of the county's services and staffing, elected
officials such as the prosecutor, the sheriff, the auditor, the assessor and others are independently
elected department heads who do not answer te the board,

Still, commissicners control the budget and etected officlals must go before the board for monetary
requests.

Comemissioner Aubrey Vaughan, who, along with Price Johinson, approved the prosecutor’s request,
said he agreed with the other board members but didn't want Banks' error fo impact the employee.

“I'm not going to penalize a worthy and deserving employee because it's a little bit of trouble for us
and Greg dldn't give us a gond idea about what was coming up,” Vaughan sald.

Earlier this year, Sheriff Mark Brown opposed a county attempt to move sherlif's deputy files into the
county’s human resources office.

Banks assisted 8rown in arguing that as independently elected leaders, they have the right to
maintain and house their own personnel records.

Price Johnson raised that issue with Banks Wednesday, saying that if they are going to house their
own personpel files, they should be maintaining them appropriatety.

“You have asked repeatedly of us that you are the staward of these amployees, you've advacated
that personnel records should stay with elected officials, and yet, I'm at 2 loss as well,” Price
Johnson said,

“That should be something that all departments should be reviewing on a reguiar baslis.”

In a Friday telephone Interview, Price Johnson sald overall the elected officials veork well together
and that relationships have improved since she tock office five years ago.

“When | was first elected, not many elected officials attended the roundtables,” Price Johnson said,
adding that attendance has markedly increased.

5tilt, as the county’s fiduciary body, the board decisions ¢an cause tensions over money.
“It must be frustrating to have the autonomy but not the budget authority,” Price Johnson said.

Price Johnson pointed out that the state-designed leadership paradigm makes elected officials
answerable to the voter, not the board of commissioners, allowing each to advocate freely for their
departments.

Earifer this year, Ana Maria Nufiez, who served as treasurer until she was unseated this month by
former chief deputy treasurer Wanda Grone, was also reprimanded by the hoard.

Camano Island's 2014 tax statements had gone cut incorrectly, causing the county to be bombarded
with concerned phone calls and emails.

The error led to the issuance of 12,000 clarification letters, costing the treasurer's office an
additional $4,500 in postage alone. ’

JANIS REID, Whidbey News-Times Staff Reparter
36C-675-661

hifp:fanw.printthis.clickabil ity.cnmlpﬂcpt?explre=&ﬁtle=.Island+cuunty+prnsquterflaspolded+for+ post-budgets funding+request+-+Whidbey+News-Timassu. ..
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Find this article at:
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Exhibit 7
December 2, 2015, letter from Commissioner Helen Price Johnson
to
Declaration of Gregory M. Banks in Opposition to
Defendants’ Motion for Summary Judgment
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December 2, 2015 Ve

To: Washington’s 39 County Councils and Boards of County Commissioners

Re:  State ex rel. Banks v. Susan Drummond et al;, Island County Superior Court

Dear Fellow Commissioner/Council Member;

T am writing to you on behalf of the Board of Island County Commissioners to make you
aware of a pending legal action that threatens to overtmmn the longstanding right of County
Boards of Commissioners to retain special counsel when needed to perform the business of their
County. '

Every County in Washington needs a wide range of legal services. While those needs are
frequently served by the County Prosecutor's Office, there are times when a County legislative
authority must retain qualified outside counsel to handle particular legal services on a temporary
basis. The State Legislature recognized the importance of this to as far back as 19035, when it
first enacted RCW 36.32.200:

Special aitorneys, employment of.
It shall be unlawful for a county legislative cuthority to employ or contract with

any attorney or counsel to perform any duly which any prosecuting aitorney is
authorized or required by law to perform, unless the contract of employment of
such attorney or counsel has been first reduced to writing and approved by the
presiding superior court judge of the county in writing endorsed thereon. This
section shall not prohibit the appointment of deputy prosecuting attorneys in the

" manner provided by law. Any contract written pursuant to this section shall be
limited to two years in duration.

This statute has been used by every County in the state at one time or another to appoint
special counsel. The Island County Board of Commissioners used RCW 36.32.200 last spring to
retain special counsel to provide necessary Growth Management Act-related services. As
required by the statute, the contract was limited to two years and was approved by the Island
County Superior Court,
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Page 2
December 2, 2015

Unfortunately, the Island County Prosecutor wants to change this law, and thus filed a
lawsuit challenging the Island County Board's action taken under the clear and longstanding
authority of RCW 36.32.200. In the lawsuit, the Prosecutor claims that the Island County Board
may only retain special counsel if the Prosecutor expressly consents fo lelting the Board do so.
In short, the Prosecuior wants to control the Island County Board's access to outside legal

counsel when it is needed to perform the County's business. But that power is not granted by the
plain language of the RCW 36.32,200, and has never been the law in Washington from either the
State Constitution, the Legislature, the Courts, or the State Atiorney General. An appropriate
check and balance is already provided by the statute, with the required approval of the Superior
Court Judge,

If the Island County Prosecutor's lawsuit is successful, it will contravene the authority of
every County Board of Commissioners and Council in Washington to manage the business
affairs of their county as required by law, will deprive County Boards of the right to legal
services they occasionally need to ensure that county business is efficiently handled, and will
impermissibly intrude on the legislative prerogative of every County Board. Those results are
decidedly not in the interest of Washington's Counties, nor are they good policy nor good
governance.

Accordingly, we are asking you to send a brief lefter to us explaining the value of RCW
36.32.200 to your County legislative authority, with some examples of when you have used it.
This is a matter of some urgency as we need to compile the information early in January. Please
respond by January 1, 2016. Thank you for your help with this important issue. :

Smcercly, —

QQMMU’»« Vm

Helen Price J ohnson
Chair, Island County Board of Commissioners
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