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I INTRODUCTION

Amicus curiae, Washington State Association of Counties (WSAC),
offers numerous policy arguments in support of allowing a board of county
commissioners (BOCC)' to hire, at taxpayer expense, an attorney to perform
duties assigned to the elected prosecuting attorney. Notably absent from
WSAC’s briefis any explanation as to why this Court should overrule State
ex rel. Johnson v. Melion,®* Northwestern Improvement Co. v. McNeil,?
Hoppe v. King County," and State ex rel. Hunt v. Okanogan County.”

Until the Washington Constitution is amended, the electorate’s
- choice of the county’s legal representative may be disturbed by the county

commissioners only when a court of competent jurisdiction finds, pursuant

"WSAC refers to the board of county commissioners as the * ‘county legislative authority”
throughout its brief, This label, while accurate, does not recognize the sui generis nature of
the board of county cornmissioners,

A board of couniy commissioners in a non-charter county performs a variety of
finctions that incude executive/adminisirative duties. See generally Millerv. Pacific County,
91 Wn.2d 744, 753-54, 592 P.2d 639 (1979) (Utter, CJ., dissenting) (“RCW 36.32, and
particularly 36.32.120, reveals that county conumissioners perform a veriety of functlons
including both leglslatwe and executive/administrative duties. General 1eglslat1ve
responsibilities inclnde adoption of formal budgetary and taxing enactments and general
potice power ordinances and resolutions, However, the commissioners also are charged with
the executive/administrative functions of managing county funds and accounts, prosecuting
and defending actions by and against the county, and overseeing the care and use of county
property.”), State ex rel. Bain v. Clallam County Board of County Commissioners, T1 Wn.2d
542, 548, 463 P.2d 617 (1970} (“Wlthm its sphere of tesponsibility, the hoard of county
commissioners exercises ie county's legislative power along with certam sxecutive and, to
a very limited degree, perhaps sorme judicial authority.”).

In recognition that the board of county commissioners are not solely legislators, the
State will refer to them in this brief by their full title or by the abbreviation “BOCC,”

2192 Wash, 379, 73 P.2d 1334 (1937),
3100 Wash. 22, 170 P. 338 (1918),

495 Wn.2d 332, 340, 622 P.2d 845 (1980).
%153 Wash. 399, 280 Pac. 31 (1929).




to RCW 36.27.030, that the incumbent prosecuting attorney is temporarily
unable to perform his or her duties. Absent such a finding, county
commissioners may not confract with a private attorney to perform duties
“which any prosecuting attorney is authorized or required by law to
perform,” RCW 36.32.200, without the prosecuting attorney’s consent.

The following is a brief response {0 selected points in WSAC’s
amicus brief. Points not addressed in this response are not conceded; rather
they are not addressed because the State believes them to be adequately
addressed in the State’s Brief of Appellant and in the Reply Brief of
Appellant. '

II, ISSUE PRESENTED ,

Whether the constitutionally-based rule that a board of county
commissioners may not authorize someone to perform the duties of an
independently elected county official, precludes a board of county
commissioners from contracting with a private attorney when the elected
prosecuting attorney (1) has nat been found o be temporarily unable to
perform the work by a court of competent jurisdiction pursuant to RCW
36.27.030, and (2) has not consented to the private attorney’s agsumption of
all or some of the prosecuting attorney’s duties?

1L ARGUMENT
A.  WSAC’s Policy Arguments Are Insufficient to Overrule
this Court’s Seftled Case Law and Provide No Basis for
Ignoring the Washington Constitution.

The Washington Constitution unbundles governmental power atboth
the state and county level. See Brief of Appellant, at 10-13. The dividing of
executive power among numerous separately elected officials is an existing
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feature of legions of state and local governments in the United States.®
Unbundling executive authority enhances democratic accountability and
government performance.’

This Court has been a staunch defender of the Washington
Constitution’s unbundled govenmsnt. An unbroken line of cases prohibit
transferring the duties of one separately elected official to another elected
official or to a private person. See, e.g. State ex rel. Johnston v. Melion, 192
Wash. 379, 73 P.2d 1334 (1937) (prosecuting attorney may not appoint
someone to perform duties assigned lto the sheriff); Northwestern
Improvement Co. v, McNeil, 100 Wash. 22, 33, 170 Pac.338 (1918) (county
commissioners are not allowed to contract with a private individual to
perform the functions of the separately elected assessor). WSAC hag not
demonstrated that this Court’s fidelify to the Washington: Constitution is
incorrect and harmful ®

Statutes that authorize the transfer of a directly elected county
officer’s duties to another individual have either been struck down or limited.
See, e.g., State ex rel. Johnsten v. Melton, supra (striking down as
unconstitutional a statite that authorized the prosecuting attorney to appoint
investigators, who would be imbued with “the same authority as the sheriff

of the county™); Hoppe v. King County, 95 Wn.2d 332, 340, 622 P.2d 845

fSee Christopher R, Berry & Jacob E, Gersen, The Unbundled Executive, 75 U, Chi, L.
Rev. 1385, 1386, 1399-1400 (2008),

Id. at 1386,

*This Court will only overrule its own precedent if the precedent is both incorrect and
harmful, See, eg., State v. Barber, 170 Wn.2d 854, 364 65, 248 P.3d 494 (2011).
Ingorrectness and harmfulness are separate inguires. State . Otton, '185 Wn.2d 673, 687-88,
374 P.3d 1108 (2016).



(1980) (stating that RCW 36.32.200 provides for the payment of special
prosecutors who are appointed pursuant to RCW 36,27.030); State ex rel,
Hunt v. Okanogan County, 153 Wash. 399, 421, 280 Pac. 31 (1929)
(restricting Rem. Rev, Stat. 4075, the predecessor to RCW 36,32.200, to
employment contracts with an attorney to perform functions, such as
lobbying, that are not already assigned to the prosecuting attorney). WSAC
has not established that the restrictions this Court imposed upon the use of
RCW 36.32.200 to contract with private attorneys are both incorrect and
harmful,

The unbundled executive form of government is not without its
critics. Many individuals and organizations favor a strong unitary executive
or consolidation of powers in one entity on the grounds that authority that is
not centralized tends to be weak.” The empitical evidence, however, is that
unbundled local governments are largely effective.’’ While an unbundled
form of government will experience some loss in coordination and
efficiency, the vnbundled govermment produces political outcomes that are
closer to public preferences.™

B. Washington’s Unbundled Form of Go-vernment

Necessarily Reduces the “Independence” of Any Elected
Official or Body of Officials,
WSAC’s amicus brief expresses its belief that the county board of

commissioners must be allowed to retain legal counsel at will “to maintain

*The Unbundled Executive, 75 U, Chi. L. Rev. at 1402,
014 at 1402,

Nrd, at 1401, See also Jacob E. Gersen, Unbundled Powers, 96 Va. L. Rev, 301, 314-15
(2010).




their independence from the county’s prosecuting attorney’s office.” Brief
of Amicus Curiae Washington State Association of Counties (Amicus Brief),
at 6, In essence, WSAC’s argument is that continued fidelity to the
‘Washington Constitution will erode the BOCC’s “independence.”

WSAC’s policy arguments are largely based upon unsworn letters.
These letters, which express the author(s)’s desire to be able to retain private
counsel as desired, do not state that the county BOCC actually utilized RCW
36.32.200 to retain a private attorney without first obtaining an RCW
36.27.030 finding of disability. See CP 687 to 695, These létters do indicate
that many of the BOCCs have retained private counsel with the consent of -
the prosecuting attorney. None of the letters identify a specific legal need
that went unmet in their jurisdiction. WSAC, however, believes that these
letters support a conclusion that following the Washington Constitation and
this Court’s precedent would “have significant adverse impacts on counties
throughout the state.” Amicus Briefat 1. That conclusion is mistaken,

The competent declarations from current and former Benton, -
Columbia, Grant, Islanci, Jefferson, Kitsap, Donglas, Okanogan, Pacific, San
Tuan, Skagit, Snohomish, Spolane, and Walla Walla County prosecuting
attorneys or deputy prosecuting attorneys reveal that complying with the

Washington Constitution and this Court’s precedent allows all of the

1282e CP 687 (Chelan County has “always had the support of cur Prosecutor” when
contracting for legal services); CP 691 (“The King County Prosecuting Attorney has been
consigtently supportive of our employment of legal counsel”); CP 695 (Spokane County
BOCC stating it has “never bad a circumstance where we have used the provisions of RCW
36.32.%00 fo employee legal counsel where the Prosecuting Attorney has not supperted our
action™}.




county’s legal needs to be met. See CP 285-293 and 643-676."* Prosecuting
attorneys regularly engage outside counsel inresponse to conflicts of interest,
excessive workload, or to perform legal tasks that require specialized
knowledge. Id. Fidelity to the Washington Constitution and compliance
with this Court’s precedent, therefore, is not having “a detrimental impact on
the public interest.”” State v. Barber, 170 Wn.2d 854, 865, 248 P.3d 494
(2011) (summarizing the standard for “harmfulness™),

WSAC, nonetheless, contends that an unfetterad right to expend
public funds to hire a private attorney to perform the prosecutor’s duties is
necessary becanse (1) the prosecuting attorney “may have his/her own policy
perspective,” Amicus Brief, at 4, (2) the levels of experience and expertise
in a prosecuting attorney’s office may be “thin,” id.; (3) deputy prosecuting
attorneys are selected by the prosecutor, id.; (4) legislative authorities need
second opinions, id. at 4, 6; and (5) deputy prosecuting attorneys may
simultaneously advise other elected officials who may not share the BOCC’s
policy positions, id. at 4-3,

WSAC’s justifications for this Court to retreat from the black letter
rule adopted in Northwestern Improvement Company and applied to RCW
36.32.200 in State ex rel Hunt, are indicative of WSAC’s frustration at
having an attorney selected by the voters, Their frustration is not grounds for
disenfranchising the electorate or for the unauthorized expenditure of

taxpayer funds. The BOCC may not discharge, supplant or replace the

¥The declarations of the Jsland County Prosecuting Attomey, Gregory Banks, may be
found in the appendix to the Reply Brief of Appellant, For the Cowrt’s convenience, the
declarations from the other current or former prosecuting attorneys or deputy prosecuting
attorneys ate reproduced in appendix A,




prosecuting attorney.™ |

That the prosecuting attorney may be of a different political party
then the members of the BOCC or may have a different policy perspective
is a potentiality that has éxisted since the Washington Constitution was
adopted in 1889, This aspect of .our constitution’s unbundled powers
provisions is part of the necessary checks and balances that protect against
the concentratioﬁ and abuse of power. If WSAC believes that form of checks

and balances should be changed, the remedy is a political one —to amend the

constitution to change the relationship between the BOCC and the

prosecuting attorney. That remedy must be sought with the legislature and
the people, and not with the judiciary. See generally Washington
Constitution article XXII1.,

C. An Attorney is Not Required to Share His Client’s
Political Views or Policy Goals.

An absence of common vision is not an impediment to the
prosecuting attorney’s ability to represent the county and to perform the
duties identified in RCW 36.27.020. The Rules of Professional
Responsibility, which apply to all attorneys, explain that a prosecuting

attorney is not required to share a client’s “political, economic, social or

"“See also Oster v. Valley County, 2006 MT 180,333 Mont, 76, 140 P.3d 1079, 1084
{2006) (“the Commissioners may neither hire nor fire the county attorney once the voters
have elected him™); Coyle v, Board of Chosen Freeholders, 170 N.I. 260, 787 A2d 881
(2002) (the general rule that a client has discretion to discharge an attorney, with or without
cause does not apply to public positions, such as county attorney, where term of office and
cause for discharge are controlled by statute; RPC 1.16(a)(3) does not require a public
attorney to withdraw from representation during his or her term of office); Salt Lake County
Comm 'n v. Short, 199 UT 73, 985 P.2d 899, 907 (1999) (“the Commission cannot hire
outside counsel to advise it when it disagrees with the advice of the elected attorney, or when
it does not like the manner in which that person performs the duties of the office”).
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moral views or activities.” RPC 1.2(b). A prosecuting attorney, in providing
advice to the BOCC, may, in addition to the law, refer to *other
considerations such as moral, economic, social and political factors, that may
be relevant to the client’s sitvation,” RPC 2.1. A prosecuting attorney,
regardiess of his or her own political or policy viewpoints, is required to
abide by the BOCC’s decisions regarding the objectives of representation.
RPC 1.2(a).

The BOCC’s perceived deficiencies in a prosecuting attorney’s legal
lmowlédge do not provide a basis for supplanting him or her. A person is
only eligible to be elected prosecuting attorney if he or she “has been
admitted as an attorney and counselor of the courts of this state.” RCW
36.27.010. Having been deemecllr qualified by this Court to practice law in
this state, the prosecuting attorney is deemed qualified to advise on. all areas
of Washington law, Herron v. McClanahan,28 Wn. App. 552, 561, 625P.2d
707 (1981) (citing APR 5). If the BOCC'’s perception that the prosecuting
attorney lacks experience or expertise is accurate, this does not mean that he
cannot provide competent representation. Comment 2 to RPC 1.1 (“A
lawyer can provide adequate representation in a wholly novel field through
necessary study.”). The BOCC’sremedy if the prosecuting attorney does not
provide competent representation is not for the BOCC to transfer some of the
prosecuting attorney’s duties to another, the remedy is the election of another
who has the desired skills. Northwester Improvement Co. v. McNeil, supra.

The BOCC’s desire to control who is appointed to serve as a deputy
prosecuting attorney, which depif& prosecuting attorney is assigned to which
task, and the priority that deputy prosecuting attorneys place upon the various

8




tasks, has been previously rejected by this Court and the court of appeals.
See In re Recall of Sandhaus, 134 Wn.2d 662, 670, 953 P.2d 82 (1998)
(balancing priorities in a public office with limited funds and personnel is
vested within the discretion of the prosecuting attorney); Osborn v. Grant
County, 130 Wn.2d 615, 624, 926 P.2d 911 (1996) (“the Board has no
authority to interfere with an elected county officer’s hiring decisions™),
Herron v. McClanahan, supra (prosecuting attorney not subject to recall for
transferring a deputy from the criminal division to the civil division).

The prosecuting attorney answers for any missteps in hiring and
office management, not to the BOCC, but to the voters. Sandhaus, 134
Wn.2d at 670 (“whether [the prosecuting attorney] is doing a satisfactory job
of managing his office is a quintessential political issue which is properly
brought before the voters at a regular election™); Osborn, 130 Wn.2d at 624
(“If an official makes a poor hiring decision, the official is accountable not
to the board of commissioners, but to the public. If the public dislikes [the
hiring decision)], the ballot is its recourse.”).

The BOCC’s desire for a second opinion does not provide a basis for
abandoning the Washington constitution. A disagreement between the
BOCC and the prosecuting attorney does not give the BOCC a warrant to
enter into an RCW 36.32.200 contract with a private attorney. Hoppe, 95
Wn.2d at 340. The BOCC is not entitled to second guess the judgment of the
prosecuting attorney at public expense, Jd. The prosecuting attorney is not
entitled to refuse to comply with the BOCC’s ultimate decision on how to
proceed. See generally RPC 1.2(a).

. ey
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The BOCC’s concern that the prosecuting attorney or deputy
prosscuting attorney that provides the BOCC with legal advice should not be
exposed to the differing viewpéﬁts of the other elected officials does not
present a basis for ignoring the Washington constitution’s unbundled power
structure. The prosecuting attorney has an organization as a client— the
county. Members of the organization are afllowed to have different policy
positions on issues confronting the county. In representing the county, the
prosecuting attorney is entitied to consider the viewpoints of all of the
county’s officers in prov'iding legal advice to the BOCC. See RPC2.1. With
respect to litigation involving the county, the BOCC’s position prevails over
any contrary views of the other elected county officials, See RCW
36.32.120(6); RPC 1.13(a); RPC 1.2(a).

‘When a discrete governmental agency or unit within the county is
adverse to another discrete governmental agency or unit within the county,
the prosecuting attorney has a nwmber of options. The prosecuting attorney
may assign separate attorneys to represent each discrete unit. See Wash.
Med. Disciplinary Bd. v. Johnston, 99 Wn.2d466, 480,663 P.2d457 (1983).
The prosecuting attorney may also utilize the authority vested in him by
RCW 36.27.040 to appoint a special deputy prosecuting attorney to represent
one or both of the entities.”® If the prosecuting attorney does not make
adequate provisions for his or her statutory client to receive conflict-free

legal representation, the court may step in and appoint a special prosecuting

*The declarations found at CP 285-293 and 643-676, which are reproduced in appendix
A, reveal that prosecuting attorneys throughout the State regularly appoint outside counsel
in response to confliets.
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attorney pursuant to RCW 36.27.030, WSAC has not demonstrated that this
framework, which is consistent with the Washington Constitution and this
Court’s precedent, is insufficient to protect the public’s interest.

IV. CONCLUSION

‘When the Washington Constitution was written in 1889, the delegates
understood that changing circumstances may render some of the provisions
obsolete, inadequate or harmful. To address this concern, the Washington
Constitution contains two methods by which it may be amended. See
Washington Constitution article XXIII, sections | and 2. Both methods
require a vote of the people. Id.

It is apparent that WSAC believes that the current limitations upon
the hiring of outside counsel is harmful. WSAC’s remedy, however, is not
to ignore the Washington Constitution, its remedy is to amend the
constitution.

Respectfully submitted thig 7th day of September, 2016.

GREGORY M. BANKS, WSBA No. 22926
Island County Prosecuting Attomey

PAMFIA B.LOGINSKY, WSBA No. 180
Special Deputy Prosecuting Attorney

206 10th Ave, SE

Olympia, WA 98501

Tel: 360-753-2175

Fax: 360-753-3943

E-mail: pamloginsky@waprosecutors.org
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PROQF OF SERVICE

[, Pamela B. Loginsky, declare that I have personal knowledge of the
matters set forth below and that I am competent to testify to the matters
stated herein.

On the 7th day of September, 2016, I served copies of the document
upon which this proof of sexrvice appears, by e-mail, pursuant to the prior
agreement of counsel to
Robert Gould, Counsel for Deféndants, attbgould@nwlegalmal.com and at
Iphelan@nwlegalmal.com
Scott Missall and Athan E. Tramountanas, Counsel for the Island County
Board of Commissioners at smissall@scblaw.com and at
athant@scblaw.com and at nthomas@scblaw.com and at
Ifsutton@scblaw.com

Jeff Even, Deputy Solicitor General at JeffE@ATG. WA.GOV

Joshua Weiss, Counsel for Washington State Association of Counties at
JWeiss@wsac.org

Signed under the penalty of perjury under the laws of the state of
‘Washington this 7th day of Se?ber, 2016, at Qlympia, Washi

PAMELA B. LOGINSKY
WSBA No. 18096
Special Deputy Prosecuting Attorney
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IN THE SUPERIOR COURT FOR ISLAND COUNTY, WASHINGTON

STATE OF WASHINGTON, on the
Relation of Gregory M. Banks,
Prosecuting Attorney, of Tsland County,

Plaintiff,
vs.
SUSAN E. DRUMMOND, and Law
Offices of Susan Elizabeth Drummond,
PLLC,
Defendants,

and

ISLAND COUNTY BOARD OF
COMMISSIONERS,

Intervenor/Defendant, and
Counterclaim Plaintiff,

NO, 15-2-00465-9

DECLARATION OF ANDY M1 LL.ER

TN SUPPORT OF PLAINTIFF’S AMENDED

MOTION FOR SUMMARY JUDGMENT

I, ANDY MILLER. declare that { have personal knowledge of the matters set forth below

and that | am competent to testify to the matters stated herein. . I am the elected Prosecuting

Attomney in Benton County. I was elected in November 1986 and have served continuously from

Jenuary 1, 1987 to the present date. Prior to being elected, I was a Benton County deputy

prosecutor for six years.

DECLARATION

IN SUPPORT OF PLAINTIFF'S

AMENDED MOTION FOR PR%SFEI%ETALNS gOTTOm‘f

SUMMARY JUDGMENT Fage 1 of 2 PO, Box smuo” TY
Coupeville, Washington 58239

360-679-7363

. CPR0285 ICProsechtor@eo.lsland, wa.us
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I have had occasion to appoint outside counsel. to represent Benton County on mumerous
occasions. At no time in my 29 year tenure has a lawyer represented Benton County without my
appointment or approval.

There have been cases in the last twenty nine years when the Benton County Board of
Commissioners have expressed interest in litigation requiring counsel with specialized
experience. In these cases I and/or my Chief Civil Deputy Prosecutor have consulted with the
County Commissioners and gotten input as te potential attorneys to represent the County, After
such consultation, I have made the final decision as to who would represent Benton Coumty,

No lawyer has been retained or paid to represent Benton County over my objection, No
lawyer was retained or paid to represent Benton County over the objection of my predecessor in

office while [ was a deputy prosecutor,

I declare under the penalty of petjury of the laws of the State of Washington that the

foregoing is true and correct. —
O H
Q? \\ \“E‘I"m:i
El i x‘° %
Subscribed and s i ;;Jefqe th'ts 9 (&f December, 2015 by Andy Miller,
?:, P,

“lh ASH‘“ @argaret Pﬁl
""m\“\\\\\\"“ NOTARY
Residing in

Appointment expires: 5/29/2016

DECLARATION

IN SUPPORT OF PLAINTIFF'S .
AMENDED MOTION FOR ,

SUMMARY JUDGMENT Page 2 of 2 OF [SLAND COUNTY

P.0, Box 5000
Coupeville, Washington 98239
360-670-7363

CP0286 ICProsecntor@eo.island. wans
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IN THE SUPERIOR COURT FOR ISLAND COUNTY, WASHINGTON

STATE OF WASHINGTON, on thé Relation
of Gregory M. Banks, Prosecuting Attorney of
Istand County,
Plaintiff,
\TR

SUSAN E. DRUMMOND, and Law Offices of
Susan Elizabeth Drummond, PLLC,

Defendants,
and

ISLAND COUNTY BOARD OF
COMMISSIONERS,

Intervenor/Defendant, and
Counterclaim Plaintiff,

NO, 15-2-00465-9

DECLARATION OF
LAWRENCE H, HASKELL

IN SUPPORT OF PLAINTIFE’S
AMENDED MOTION FOR
SUMMARY JUDGMENT

I, Lawrence H, Haskell, declare that I have personal knowledge of the matters set

forth below and that I am competent to testify to the matters stated hersin.

(1) I am the duly elected Prosecuting Attorney for Spokane County,

Washington. I took’ office on January 1, 2015. Prior to that date, I was a Deputy

DECLARATION OF LAWRENCE H, HASKELY,
IN SUPPORT OF PLAINTIFF*S AMENDED
MOTION FOR SUMMARY JUDGMENT
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Prosecuting Attorney for Spokane County for approximately 15 years (May 26, 1998

through May 1, 2002; June 8, 2005 through August 12, 2012; and June 1, 2013 through

December 31, 2014).-

(2)  Spokane County uses legal counsel outstde of the Prosecutor’s Office under

circumstances where the Spokane County Prosecuting Attorney determines that the office

does 1ot have unique legal expertise required to provide advice and representation to ifs

statutory clients or there are conflicts, Examples of instances where Spokane County has

used legal counsel outside the Prosecutor’s Office include, but are not necessary Yimited

fo:

a. Bond Counsel regarding the authorization, {ssuance, sale and delivery of

general obligation, revenue ahd utility local improvement district bonds,

road improvement district:'bonds and warrants, notes and other debt

instruments;

b.  Outside legal counsel to assist in contract negotiations regarding the design

and consiruction of a $144 Million Spokane County Repional Water

Reclamation Facility;

¢, Outside legal counsel to assist in the update of Spokane County’s Master

. Shoreline Program;

d. Qutside legal counsel to assist in conjunction with interest arbitration

proceedings under chapter 41.56 RCW;

DECLARATION OF LAWRENCE H, HASKELL
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MOTION FOR SUMMARY JUDGMENT
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e. Outside legal counsel for tort claims against Spokane County and/or its

elected officials under covered through the Washington Counties Risk

Pool; and

f. QOutside legal counsel in instances where there is a conflict in the
Prosecuting Attorney’s Office representing of one or mote of its statutory

clients.

(3) The Spokane County Prosecuting Attorney’s Office is directly involved in

all decisions regarding the use of legal counsel cutside the Prosecuting Attomey’s Office

to provide advice and representation to ifs statutory clients. Except with respect to
representation. through the Washington Counties Risk Pool, the Chief Civil Deputy

Prosecuting Attorney discusses the need for outside legal counsel with the statutory

| clients, In instances where the Chief Civil Deputy Prosecuting Attorney believes that the

Civil Department does not possess the unique legal expertise required, after consultation
with the Prosecutiﬁg Attorney, the Chief Civil Deputy Prosecuting Attorney compiles a
list of outside legal counsel having the re.quired legal expertise. The Chief Civil Deputy
Prosecutin;\; Attomey confers with the Prosecuting Attorney as to which outside legal
counsel is best suited to provide such advice. The Prosecuting Attorney through the
Chief Civil Deputy Prosecuting Attorney advises the respective statutory client of the
outside legal counsel’s unique expertise who the Prosecuiing Attorney is willing to

specially deputize or prepare a comtract under RCW 36.32.200 for the Court’s

DECLARATION OF LAWRENCE H. HASKELL SPOXANE COUNTY

IN SUPPORT OF PLAINTIFY'S AMENDED Prosecuting Attoxney’s Office

MOTION FOR SUMMARY JUDGMENT _ 1100 West Mallon

Papedof 5 , Spokane, Washington 99260
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consideration. I am unaware of any circumstance in Spokane County where the Board of
County Commissioners or any elected official has employed outside legal counsel to
provide legal representation or advice to any statutory client without the approval of the

Prosecuting Attorney bui for in the matter of Westerman v. Cary, 125 Wn, 2d 277, 892, -
P.2d 1067 (1994), "

(4)  Two methods are used in conjunction with the employment of outside legal

counsel ta_provide legal representation or advice to statutory clients of the Prdsecuting

Attorney.

In. most circumstances, outside legal counsel is specially deputized as provided for

in RCW 36.27.040,

In circumstances where it is detetrdned that the Prosecuting Attorney does not
want to be responsible on his/ her bond required under RCW 36.16.050 or there may be
potential risk of exceeding Spokane County’s insurance coverage under the Washington
Counties Risk Pool, the Prosecuting Attorney’s Office prepares and approves as to form
and confent a contract to hire outside légal counsel for presentation to the Spokane

County Superior Court as provided for under RCW 36.32.200.

(5) In all instances where the Spokane County Prosecuting Attorney specially
deputizes outside legal counsel to provide unique legal advice and representation or
where the Spokane County Prosecuting Attorney prepares and approves as to form and

content a contract to hire outside legal counsel fo provide unique legal advice and

DECLARATION OF LAWRENCE H. HASKELL SPOKANE COUNTY
IN SUPPORT OF PLAINTIFF’S AMENDED Prosecuting Attorney's Office
MOTION FOR SUMMARY JUDGMENT . 1100 West Mallon
Paged of 5 Spokane, Washington 99260
' {509) 477-3660
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representation, the compensation to be paid outside legal counsel is not included in the

Prosecuting Attorney’s budget. Instead, compensation paid to outside legal counsel is

1
2
3 :
A subject to review and approval by the Chief Civil Deputy Prosecuting Attorney and then \f
5 i
6 ||forwarded to the Spokane County Chief Executive Officer and/or Spokane County Risk '!
7 || Manager for payment. This procedure eliminates process of supplementing the Spokane :
8 . i
g County Prosecuting Attorney’s bndget and facilitates the Spokane County Chief '
10 || Executive Officer and/or Spokane County Risk Manager in allocating outside legal l
11 : : :
1 counsel’s fees ag detetmined appropriate in the budgetary process, :
13 I declare under the penalty of perjury of the laws of the State of Washington that 5
14 || the foregoing is true and correet. S :
12 Dated this Q{dfday of December, 2015, at Spokane, Washington, _
1
18 Lawrence H, Haskell, WSBA #27826
19 Spokane County Prosecuting Attorney
20
21
- 22
23
24
25
26
27
28
29
. 30
DECLARATION OF LAWRENCE H. HASKELL SPOKANE COUNTY
IN SUPPORT OF PLAINTIFF'S AMENDED Prbsecuting Attorney’s Office
MOTION FOR SUMMARY JUDGMENT 1100 West Mallon
Page 5 of 5 Spokane, Washington 99260
(509) 477-3660
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IN THE SUPERIOR COURT FOR ISLAND COU'NTY, WASHINGTON

STATE OF WASHINGTON, on the
Relation of Gregory M. Banks,
Prosecuting Attorney of Island County,

Plajntift,
vs.
SUSAN E. DRUMMOND, and Lavw

Offices of Susan Elizabeth Drummond,
PLLC,

Defendants, -
and

ISLAND COUNTY BOARD OF
COMMISSIONERS,

Intervenor/Defendant, and
Counterclaim Plaintiff.

NO. 15-2-00465-9
DECLARATION OF KARL SLOAN

REGARDING PLAINTIFF’S AMENDED
MOTION FOR SUMMARY JUDGMENT

I, Karl F. Sloan, declare that ] have personal knowledge of the matters set forth below and

that I am competent to testify to the matters stated herein,

That I am the prosecuting attomney for Okanogan County, and have held the position since

being elected in 2002,

That Okanogan County does utilize outside legal counsel when specialized representation

is necessary, when potential conflicts arise in representation by our office, or when cases are

referred to the County’s Risk Pool,

DECLARATION
REGARDING PLAINTIFF'S
AMENDED MOTION FOR

SUMMARY JUDGMENT Page 1 of 2
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That when the need for retention of outside counsel has arisen, we have appointed counsel
as a special deputy prosecutor pursuant to RCW 36.27,040.

* That when the need for retention of outside counsel has arisen, we have coordinated, and
worked cooperatively, with the County’s Board of County Commissioners to facilitate the
necessary representation,

That as a result, our County has not retained or appointed counsel pursuant to RCW
36.32.200,

That the costs associated with the use of ouiside counsel have been paid through the
County’s general budget, or as part of the Risk Pool fees. In those cases where we have had to
utilize conflict counsel on criminal cases, any costs associated with the prosecution has remained
the responsibility of the prosecutor’s office,

I declare under the penalty of perjury of the laws of the Staie of Washington that the
foregoing is true and correct,

Signed this __ 14 day of December, 2015, at Qkanogan , Washington.

2%

Karl F. Sloan
DECLARATION
REGARDING PLAINTIFE'S
AMENDED MOTION FOR
SUMMARY JUDGMENT Page 2 of 2

CP0283
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! IN THE SUPERIOR COURT EOR ISLAND COUNTY, WASHINGTON
-.i' . .
STATE OF WASHINGTON, on the t
{Ralation. of Grogory M. Banks, A
+ Prosecuting Attorney of Island County, | NO. 15-2-00465-9 \
. Pt . DECLARATION OF DAVID ALVAREZ |
V8, . IN SUPPORT OF PLAINTIFF'S AMENDED
MOTION FOR SUMMARY JUDGMENT
| SUSAN B, DRUMMOND, and Lav . i
O fices of Susan Blizabeth Drummond, [ o
i Defendants,
4 ahd ;
ISLAND COQUNTY BOARD OF
COMMISSIONERS,
Ttervenor/Defendant, and |
Y _Cousttorclaim Plainfiff | o
1, Disvid Avaror, doclaro tha X hase personal knowledge of o matters set forth bl
hed that T e compoiont to testify to the matiars stated herein., =
1. T am the Chief Givil Deputy Prosecuting Attomey for Jefferson County and haver semgf
in that position confinuonsly since Axngnst 1999.

: WIECHARL ¥, HAAS
, IZ?IIIBET{Z;ARATION OF DAVID ALVAREZ PROSEOUTING: T ;
% : FOR. JEFFRRBON COUNTY
Cowthouse « PO, Box 1220 J

Port Townsend, WA 985618
(360) 385-9180
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. This Coundy hes a newly-clected Prossouting Attorney, Micheel Haas, who has held
. Jefferson County uses an outside consultant, refher than the resovrces of the Progesutor’s,
. 4. 'The consultant for those matters is retained by the Comnty by the Board of County!

. Jeofferson Countyis a member of the Washington Counties Risk Pool.
8. Jofferson County also has used outside counsel for tort clatimg agpinst the County that ave

. The Risk Pool representetive and T will typically: discuss the person or Hrm the Rigk Pod

. JTefferson Conniy bas also nsed outside counsel for the defense of other elnims brou

10. Representation in the matters Hsted diractly above is through a contract approved by

11, Typicelly, the County Commission/County Admindistrator pays for the outside counse]

LARA VD ARRZ MICEAEL E HAAS
: ]??;E S 2 TIOR Ox DA ALV z PROSECUTING ATTORNEY
g ’ FOR.JERFERSON CQUNTY

office since January of 2015,

Offios, to rapresent the Comnty in negotintions with its collective bargaining nnits.
Commissiatiers,

tehdered to the Washington Contties Risk Pgol for defense, Counsgl in thege cases ar,_;

chosen. and retaingd by the Risk Pool, as said covnsel have the expertise in the at
necegsary to defend the specifio dlaims brought against the County,

TR

. TR DT T

intends to hire for the defense of a slatm apainst Jofferson Cownty. I generally defer to the
Risk Pool’s choice hegguse fhe Risk Pool hap & stable” of aftorneys they retain based)
primerily on the type(s) of tort(s) alleged, _
These attoteys are not County employees and do not réesive appointments ag Specl '
DEAs. '

against the County when it has heen detormined the expertise of ouiside cotmsel i§
needed, Thisis also done based on iy advice and recommmendstion, and with the expr '
consent of the Board of County Commnissioners, These opses have included, by way o :
example only, lawsults brought agézins,t the county based on alleged violations of
Growth Managemetit Act, the Shoraline Managemertt Act and the Public Records Aot

office and by appointment of cutside soungel ag a special deputy proseouting attomney.
defending oases thet axe not within the coverage provided to the. County by the Risk Pool,

Courthotss — P,0. Bux 1220
Port Townsend, WA 98368
(360) 3R5-9180

"CPOBas”
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I the Proseoutor’s Office during my 16+ years of being the ctvil DPA. for Jefferson County,

| 15.] am not aware of any sitnation where the County Commissioners even threatened to usﬂ;’

¥ 167 am aware of two oocasions when ths Jefferson County Commissioners wuiflized thefini)

i

o ' 1 declare under the penalty of perjury of the laws of the Sinte of Washington that the foregoing%
" 1 4me and cotrect,

| DECLARATION OF DAVID ALVAREZ - MICHARL ¥, HAAS ]

12, This office will appoint outside counsel as speclal DPA to represent the State off
‘Washinpton in criminal matters where iy office wonld heve a confiist of intersst,

ey

13. No lawyer hes been retatned or paid to sepresent Jefferson County over the objeetion off

14, That faot is reflective of the close and excellent worling relationship between the Eguysy
Comurission and the Prosecuting Attnrney’s Office that has been dn existence for e
enfire time I have worked jn this office,

" RCW 36.32.200 to rotain oufsids legal counsel but fhen did ot do so. Jostend, the!

vatious processes laid owt above desoribe how and when outside counsel has Tt
uiilized,

. available fo them through RCW 36.32.200.

17. One occesion arpse when Reocall Pelitions were filed against two siiting ’(‘i‘.’t}g
Commissioners, Sincs this office is statutorily the counsel for the municipal cﬁ‘;ﬁﬁvb‘ﬁfﬁ it

who ars alleged to have acted in an “ulira vires” monner, a confiict arose and this oéffﬁ"rk-:,
conld not defend the Individual elected #ifiolals against the recall potitions,

18. The second condlict onuasi('m aroge ‘when there was 2 dispute between ths prior «ﬁﬁf;@:i?;
Prosecuting Attormey and the clected District Conrt Judge, both ofients of fhis office. |

Signed this 9th day of Deember, 2015 at Port 'I‘oﬁqun

DAVID W. ALVAREZ, @s&mwl 04
Chief Civil DPA, Jefferson County

%Washington.

Pags 3 PROSECUTING ATTORNEY
a8 r FOR JEARERSON COUNTY
Conrthouse —~ PG, Box 1220

Port Townsend, WA. 98368
(560) 3859180 4

TEded LT THTAG

IS AL Eeg T YAy e IR AR AT AT A e -

CreonEmEE A o DU AR T S SRR

Tl -l BT

"
*

AR W




SRR

< : ST S P s
B MR RNERRBEBgsOrRREEFRHE

Woes A e v e S hy A

[y
D,

’ -- 13 L) ' . ERTL e U

Gregory M. Banks, Pmsﬁmmg Aflorney
p{ Tsland Coungy,

1]

Plaimtift,

Rt

1| SUSAN'E, DRUMMOND, and Law Offiods of'

Susan Blizebeth Divnmnond, PLLC,
Pefendants,

and
ISLAND .COUNTY BOARD OF

COMMISEIONERS,

Tntervenar/Defendant, and
__Counterelalm Platnitf,

YN THE SUPERIOR COURT FOR ISLAND COUNTY, WASHINGTON
| STATE OF WASHINGTON, arl the Relatici of

I

L Q. 15-2-00465-2

DECLARATION OF JACQUELYN M.
" AUFDEREEIDE N SUPPGRT OF

| PLAINTIEF'S AMENDED MOTION

| FORSUMMARY JUDGMENT

g

e

I, Tacquelyn M: Aufderheide, dfzqiare' hat T have parsopal knowledge of the matters set

| forth below and that ] am comgetent to Tostify to-the mitters sated hevein,

1 I have been employed a8 a depuly proseouting ettorey by the Kitsap Comuity

Proseoutbug Atforney since Septenaber 1996, 1 sérved as Semior Deputy Prisecuting Attorney
from 1999 to 2006 when [ was promoted to Ciﬁef of the Ciyil Division, the position I'ourrently

1old. During my tenure with the Civll Divigion, [ haye become Familiar with the process the

DECLARATION
™ SUPPORT OF PLAINTIFR'S
AMENDED MOTION FOR

SUMMARY JUDGMENT Paps 1 uf3

cPog4s

PROSEOUTING ATTORNEX
OF BLAND COUNTY
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-Ouiipm]‘lc Was‘ll;(’;glﬁn‘}ﬁ?ﬁﬁ
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Prosecuting Attorney’s Office wses when tontracting for legal services with outside counsel and
appointing special deputies in civil matiers, As Chief; Toverses logal servicss provided fo Kitsap.
County by ocutside counsel and records of such maintained by the Civil Division,

2, Tn civil matters, the Kitsap Cotmity .Prusecuﬁﬁg Attorney’s Office oceaslonally
contracts for professlonal legal services pursuant to the Prosecuting Attomey’s itherent powars
and egthorities, and occasionally appoints special depnties puisusnt to ROW. 36,27,040. Outsgide
|| cbunsel. ave xptatned by the Civil Division when pecessary due to a.conflict of fritérest, workload
corisivalmts, or inspfficient subject matfer chpertise. '

3. It civil inatters, selection of outside gounsel ls made by fhe Proseouting
Aftorney's Qiffce except that when Xitsap County was a sember of the Washington County’s
Risk ‘Pool, the, Civil Dividion and Risk Podl. would colldbordis tm whe would represert fhe
Coymty jn. defense of a tort aqtiqzi, ‘No lawyer wag.xefained or paid tor sepresent Kitenp {ipuntg
| without the advigs end coﬁspt;t of the Kiteap County Proseputing Attbrhey, Kitsap County has
| boan selfiinsired for tort wlaims singe Ootober 2010, and sinos That time the seléctibn of outside

counsel rofained fo dssist with Kltsap -Cotinty In defense of fo5t claims has been made by the
Progeoiting Attorney’s Office, ' :

4.  Services rendered to the Civil Division by outside coupse] are generaily paid for
_ by the deparbment or fimd benefitted by, the outside Jegal bervices, For example, if a civil matter
[} congems  condemyation of moperty’ for a Conty road Of [itigation vomeeming 4 road
Veonstruction contract, the Department of Publiz Works will nitimately Be charged the cost of
ovitgide legal sétvices provided 1 those mattijg_s;.

5, Duzing my temre ad & &6131151 proseouting ditorney; Ho Jawyer has been retdined,
or pald to represent Kitsap County over the objection. of the Kitsap County Prosecutor, 1o action.
hiag been taken onder REW 36,32,200 o employ or contract with any- gtiorney or counsel for
legzl services, and no action has heen taken under RCW 36,27.030 whereby a court or judge
appoitted lagal counse] to discharge the dutles of the Kifsap Copmty Prosecufing Attorney.

DECLARATION .
™ BUPPORT OF PLAINTIFFS
AMERNDED MOTION FOR, PROSECTITING ATTORNEY

OF ISLAND COUNTY
SUMMARY TUDGMENT Pagsl of3 £,0, Box 50090

Coupeville, Washlngton 98239
R 360-679-7363
ICProssexfor@oo, island. wius
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1 declare under the penalty of perjury of the laws of the Stite of Washington ihat fhe.

foregohig is tme and.correct,

Signed this 14" dey of Deceribér, 2015, at Poit Orchard, Waghingion,

| DECLARATION |
|1 N SUPPOET OF PLAINTIFF'S — -
AMENDED MOTION FOR | : TR t ATT!
SUMMARY TUDGMENT Pagd3 of A ‘or ]gL(.JA.gE coir)g{w
' Gupey [t Waxhjngton&ﬂ?.iﬁ
) 360-879-7363
ICP:q:acufo‘r@po.ls{and s
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IN THE SUPERIOR COURT FOR. ISLAND COUNTY, WASHINGTON

STATE OF WASHINGTON, ou the
Relation of Gregory M. Barlks,
Prosecuting Attorney of Island County,

Plaintiff,
vs.
SUSAN E. DRUMMOND, and Law

Offices of Susan Blizabeth Drummond,
PLLC, .

Defendants, .

and

ISLAND COUNTY BOARD OF
COMMISSIONERS,

Intervenor/Defendant, and
Counterclaim Plaintiff,

NO. 15-2-00465-9

DECLARATION OF STEVEN M. CLEM
IN SUPPORT OF PLAINTIFF’S AMENDED
MOTION FOR SUMMARY JUDGMENT

I, Steven M. Clern, dsclare that I have personal knowledge of the matters set forth below
and that  am competent to tesiify to the matters stated berein,

1. 1 am the electad Prosecuting Aftorney for Douglas County, Washington, I-was elected
in 1994 and have served contirmously sincs 1994, having bsen re-slected to five tarms,

2. Douglas County uses Bond Counsel and Labor Law Counsel, who are attorneys not

employed in my office,

DECLARATION

BY SUFPORT OF PLAINTIFT'S PROSECUTING ATTORNEY
AMENDED MOTION FOR LAND CONY
SUMMARY JUDGMENT Page 1 of 3 oF ]‘;.a an%%uo

Caupeyllie, Washington 98239
260-579-7363
ICProseautee{@en.island.waus

CP0B49
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3. Bond Counsel provides legal services relating 1o the issuancs of General Obligation
Bonds and works closely with the County Treasurer when Douglas County is contermaplating the
issuance of bonds to finance capital works, There have been very few ooccasions over the Jast 21
years when Bond Coumsel has been used, a5 Douglas County does not have many bond
issuances, The soope of Bond Counsel’s work is limited to & specific bond issuance proposal
and of relatively short duration. I oonsult with the County Treasursr regarding the selection of
Bond Counsel, and review and approve written contracts for Bond Counsel services. Coples of
opiniony and draft documents issued by Bond Counsel are provided to me for my review, input
and approval,

4, Labor Law Couusel provides légal services relating to negotiation of collective
bargaining agreements, grievances fled by colleotive bargaining units, union-member employee
discipline mattars and other services relating to issuss involving union-member employees end
the unjons, Laber Law Counsel works clogely with the County Administrator on an op-going
besis, T consult with the County Adminisitator regarding the selection of Labor Law Counsel,
and review and approve wiitten copfracts for.Labor Law Counsel services, Coples of
correspondence are provided to me, and Labor Law Counsel’s opinicas and drafi documents ats
provided to me for my review, lnput and approval. Due to the close, on-going working
relationship among the Connty Administator, Labor Law Cownsel and my office, Labor Law
Counsel hias been appointed as a Spacial Deputy Prosecuting Attorney,

5. The expense for the sérvices of Bond Counsel and Labor Law Counsel are not
included within the budget of the Prosecuting Atforney.

6. Douglas Conaty has elso been representad by various Tort Defense Counsel divectly
retained by and paid by the Washington Counties Risk Pool wnder the terms of the Pool’s
Interlocal Agreement, Claims Handling Procadures and Memorandum of Liability Coverage.
Douglas County does not retain or condract directly with Tort Defense Counsel, but the expense
of Tort Defense Counsel services may be subject to Douglas County’s deduotible and requite
some reimbursement to the Pool. I approve each Tort Defense Counsel selectsd by the Pool
prior to the Pool making the assignment of coumsel,

DECLARATION

TN SUEPORT OF PLAINTIFF'S S

AMENDED MOTION FOR : CUTI

SUMMARY JUDGMENT Pago 2 of 3 ' Y
Coupsyilie, Washingten 98239

350-679-7363

CProsecutor@on Ssinnd.wans
CPQO6s0
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7. 1 am in my sixth term as the elested Douglas County Proseeuting Attorney, MNo
attomey hes ever provided legel services to Douglss Cownty, the Board of County
Commissioners and/or Douglas County’s eleoted and appointed officials without my prior
approval — and certainly has never provided services ever my objection,

1 deolace ymder the ponalty of perjury of the laws of the State of Washington fhat the
foregoing is trme and correct,

Signed this BN day of December, 2015, ot WBANe.  Woshington

&
Steven M, Clem WSBA #7466
Deuglas County Proseouting Attorney
DECLARATION
IN SUPPCRT OF PLATNTIFER'S $ROSECUTING ATT y
AMENDED MOTION FOR . ORNH
OB ISLAND COUNTY
SUMMARY JUDGMENT Page 3 of3 P.0, Bux 5000
Coupovills, Washingion 93239
350-679-7353
ICProscentor@eo.lslend wa s
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TN THE SUPERIOR COURT FOR ISLAND COUNTY, WASHINGTON
STATE OF WASHINGTON, on fhe
Relation of Gregory M. Barks,
Prosecuting Attorney of Island County, | NO. 15-2-00465-9
Plaintiff, ' DECLARATION OF REA L. CULWELL

V8, IN SUPPORT OF PLAINTIFE’S AMENDED
MOTION FOR. SUMMARY JUDGMENT
SUSAN B, DRUMMOND, and Law

Offices of Susan Elizabeth Drommond,
PELC,

Defendants,”
and

ISLAND COUNTY BOARD OF
COMMISSIONERS,

Intervenor/Defendant, and
Counterclaim Plaintiff,

X, Rea L. Culswell, declate that T bave personal knowledge of fhe matters set forfh below

and that T ana competent to testify to the matters stated herefn.
1. ¥am the elected Prosecuting Attorney for Columbia County, Washington:

2 Lhave continuously held the offica of Columbia County Prosecuting Attomey since
January 1, 2007;

3. Since taking office, Columbia County has contracted with uiilized outside counsel
three times with my approval as Prosecuting Attorney;
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4, Since taking i)fﬁce, Columbia Commty has not hired or contracted with outside

counsel withowt my approval; Columbla County has not hired or coniracted. with
outside counsel without my appointment of the outside cownsel as a special deputy
PLOSEOULOT;

. I have consulted with Dwight liobauskc, omrent Colorobia Cownty Commissionsr,

having served for 15 yeats as such and he informed me that at no tme did Columbia
County contract with outside connsel over the prosecuting attomey™s obfection and, in
fhe rare instances when ouiside counse] was hired, It was with the proseoutor’s
comsent and/or suggestion, and the prosecutor appointed the owiside counsel as 2
special deputy prosecutor;

., The circumstances in. ‘which optside counsel was wiilized by the County with my

permission are as follows:
8. Two labor-enployment issus involving claims made by employees who had
- been terminated by the County involving potentially complicated fact pattern;
b. A land vse/oode complance matter wherein the Columbia County Building
and Planning Ditector disagreed wifh my decision regarding whethor the case
could be successiully prosecnied criminalty; |

7. Tnregardsto 6, a. sbove, I alone, ag Prosecuting Attomey, chose cutside comnsel;
8. Inregards to 6. b, sbove, both the Director of Building and Plavning and 1 thought of

the samb alforney to tepresent the County, a former Kittitas County Deputy
Prosecutor now in private practice whom we had respeetively worked with before,
and thus it was agreed;

9, In regards to 6. a, shove, the attormey will witimately be paid by the County out of the

County’s Risk Management budget;

10, In. regards to 6. b, above, the atiomey has not been compensated, but I beliove the

attorney will be paid from fhe Brilding and Planning budget, however this 1s not a set
County policy;

DECLARATION
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11. From time to time, an average of less fian one matfer a year, Columbia County will
tender defense of & claim that i9 covered by the Washington County Risk Pool, the
County’s insorer, pursuant to the County’s agreement wifh the Risk Pool; in those
matters, the anticipated potential monetary habﬂity is above the deduotible amovnt; in
all lca.sas, if an oufside attorney is engaged, that aiferney is approved by the
Prosecuting Attorney and is appointed ns a special deputy prosecttior; and _

12. In the land use/code compliance matter mextioned in 5. a., in. addition to the Director
of Planning and Building, the Columbia County Board of County Commissionars
were insistent prior to entering fnto any agreernent with the owtside counssl for work
and prior to paying that ouiside counsel any compensation, T, a3 Prosecuting
Attorney, must agree io the ropresentation and appoint thet attorney as a special
deputy appoimtment; without my approval and appointment, the attorney would not
have been engaged. ' .

I declare under the penalty of perjury of the laws of the State of Washington that fhe

foregoin.g is frue and correct. '

Sipned this l ! day of December, 2015, af, Sjl &M £ ., Washington,
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1IN THE SUPERTOR COURT FOR ISLAND COUNTY, WASEINGTON
STATE OF WASHINGTON, on the "
Relation of Gregoxy M. Banks, '
Prossouting Attorney of Island County, | NO. 15-2-00465-9
Platntiff, DECLARATION OF
Ve, IN SUPPORT OF PLAINTIFF’S AMENDED
MOTION FOR SUMMARY JUDGMENT
SUSAN E. DRUMMOND, and Law
QOffices of Susan. Elizabeth Drummoond,
PLLC,
Defendunts,
and '
ISLAND COUNTY BOARD OF
COMMIBSTIONERS,
Tedervenor/Defendant, and.
Counferclaira Plaitiff.

Y. Tnelanus Dalzell __., declaxe fhat T have
personal knowledge of the matters set forth below and that 1 am cotmpetent to "mst{ﬁrtu the matters
stated herein, ‘

T served Jeffarsoy County es & duly slected Prosecuting Attorney for three tatms end retited
in 2009, _

During my yeazs of service T bired outside oounsel on several occasions, Trecall appointing
outside connsel a3 e deputy prosecutor to handle three criminal appeals for the office. Fewas paid
DECLARATION
IN BUPPORT OF PLATHTIEFS
AMEMDED MOTICN FOR. : PROSEGUTING ATTORNEY
SUMMARY JUDGMENT Pogolofd . O IRLATD QCUNTY
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out of the Prosecuting Attortey?s budget, We had to go outside.the office on. this occasion, becanse
we trying & murder oese aud the appesls were due around the dame time a5 trial. This attorney wes
paid from the Proseouting Attorney’s budgst, We had an oral confract and of course the doswenent
appointng him was fled with the County Auditor,

During my termre es Progecuting Attorney T appointad Pam Loginsky fo act es special
deputy prosecutor doe to 2 conflict of interest my offtes had fn & case, Ms. Loginsky vas alao
appotited to handle a very complex criminal uppeal. The onfy charges incatred were out of poaket
agpeniscs such as forry and mileage, Thoss expenses were paid out of our Prosecutor’s budget.
Duly executed special deputy prosecutor appolutments wers filed with the Connty Auditor,

WAPA (Washington Association of Proseouting Attorneys) once Ied & tratniog progran
where my office appointsd a WAPA attoruey to train new Distriet Cowmt Deputies, The focus of
the training was on DUT's. The only fees Involved once again were mileage and ferry. Those
were paid out of the Prosecutor’s budget. Mis specizl deputy appointment was filed with the
Auditor, .

The ofher times T appointed speoial deputy proswutm:ez. were pn those acoasiong when the
county wag belng sued for darages. These attcrneys were part of the county®s risk pool and were

‘| pexsonally known. to me. They worked vety closely with the prosecuior”s office on every case

they defemdad, No shanges were incutred bevanse they were paid by the Risk Pool. There were
spacial, deputy appoinionents on sach case they handled that were filed with the Anditor

I do veenl] a connty coromissioner not being happy with how we tepresented him on a
county issue and he tried to hire cutside counsel. ¥ explained the law to hirn and he refrained Som. -
engaging outside connsel. ' -

I deolere under the penalty of pethry of the Jaws of the State of Washington fhut the
forepoing is true and corect.

Ther

Signed this __ 8 day of Dacember, 2015, at__ Port Townsend
o s Washington. - ‘ :
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1
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4 | Retired Jefferson County Prossoutor,
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12
13
14
15
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18
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25
26
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. { 1, Garth Diang, Ggitt Cotty Prosedutes, declare that T have personal knowledge of the
matters sat fm'fh elew emd that T um completett to feghify fo the roagiaps steted herchn,
i 1 was alected to my gnerent position in November 2014, and tool offfes on Jamury 5,

Shortly after teldug office; 1 béoahe aviare of & onmber of “Specis Counsel” eorifractz
e}txstaﬂ, which had previovisly been eniored juto with outside attormsys, by the Grant Conttity
Bofud of County Commissioners (BOCC), Thess *Speota] Counsel” coptrsiots had ben, approved.

PRGS&GOT.[NG éﬂ'ﬂm\lﬂ‘?

Couperlte, Washingion 8330,

05191363

ICPrnaqmﬂor@wTs‘laqd Wiy
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by the presiding Gant County Superior Court Judge, Thess weze not Spectal Deputy Prosatutor
|gopointments  with fthe sequired oafh, es ouilied Im ROW 36.27.040. 'The

| agresrnents did not contport with RCW 36.27.

My roview of active ahd expired “Spenial Counse® oomtagts Indieater that s was g
dabirion pragtive, fn. Grant'County; dating bagk af Jeast 9ix ysess, The BOOC roptinely sutsred
| ifnﬁ:: fhess agreemanis with Hifle;1f any, mput fiom fha?;‘mfmus Proseoutiil ditspheys: ©

:1:...

| Sgeoﬁna,ﬂy* i fhe hegipning of U018, fhete wite Tour Exeputed epdl. two pepding

9
10 | edtesoss, for “Specidl Couitsel”'corirasts, for she following:
'i-Ll _ 1. Advics for-enyiraamental, Superfing, and faodfill melteng
2 ff 2. Assigtenosfor.a fmtvelvation watier |
ER 3. Astlstaves, for matieid oy ot of Bedr v BionF Cowdy, and Ygbor angd
14 ] employinent matters;
B #, A, second, somawhat redimdart; cowtzeiz for lor and eniyplayimiant ddshody
16 ‘ 5. Budvige and ssslstanos Tepardhig iy attbe: latwsiit Bathst 5 Comnty by a
7] loca! Trelgation Pistidot; and
18 i ;
19 '&- G.. Asdistapiee and adviss selative fo Stafe Bar dsolpiinay malters provided 5
%0 the'pireviots &léoted prosecitor,
51 ' Budgeting, for these-*Spesial Counsel” contracts, came genprally put offlie:Grent Coualy
e, || edest; apotfion pame ovt of the Prosesufie’y budéet,
23 . T addifion, the Covnty previously vétdined *Sptclel Cpumsel” to Tandle Publip
24 || Disclosyne requests, and general “oivl} matters,?
25 Adtor mch regoarch end cdnsuliztton with my staffy WAPA, and legal opinion from an
26 (| wiripide fir, T came to the lsgai conqlusmn,, thint the.sﬂ types of contracts siot only bypasseel the
o7 ||statmtory standards of fhe ROW's, but also sbveried tho aieaimata s rights under the
8 || Constitation to chodse who is to be vestad with the soveraign poyer 6f the Proseouting Attorkey,
29 Addittonglly, it malces pound business sense that the elected Prosscutor appoint Special
30 | deputies, If necessary in ppder to maiviein case status, to avold gonfilcts of interest, avold
DECLARATION
IH-SUFFORT.OF FLAINTIFP'S
AMENDED MOTICH FOR PI{.UEECUT;ING é,gmnnsy
SEMMARY JUDGMENT Pogg bafd O
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tedvndabay, and to provide tnshotse assistance. Unless 1 am incapacitated, of otherwise nngble

1 1o peform my proseoutorial difies, I do not belisve the BOCT fas the legsl authority to entes

drter such agreements. Our BQCE has aoknowledged this, T.am i the grocess off converting ali

]ﬁSpecml Courigel” contaels” info an. Apgofinsient end’ Oath of Offics of Speclal Deputy

Pebsectitors, whichiny statfand.T will then monftor and. ttack.
Thave not had, Ay Gifagrsement-with the BOCC convermtyig my m’celpre;ieﬂmn of tha law

e sy haud]mg 'of these “Sperial Counsdl” confreets, Otroffice iy Higonpdbiliy: ind a};pheqt“rﬁq e

40 ha,tipiie magy pf fhaene idteps in-Bouse, thoy suving ﬂi@ Vhrattt Cofiyit taxpaysis a‘tﬂg,stﬁﬁﬁai

fhpies,

. & declarg mder the penalty of pjmy of the Jaws. of the State- 6 Wadhiigtoh that the

| forogntriy is trus and vbrigef

Bigmed thts 14% day of Detenber, 2015; o Bhraty, Washingien,

Gty Prossenting Aflornsy
K220 g
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NO, 15-2-00465-9

DECLARATION OF RANDALL K. GAYLORD
N BUPPORT OF PLAINTIER'S AMENDED
MOTION FOR. SUNMBMARY JUDGMENT

L I am of legal age and am cempetent to provide the following testimony, I am the

slected Prosacuting Attorney for San fuan County, Washington, Iwas first elected 1o this

office in 1994, and X was reslected in: 1998, 2002, 2006, 2010 end 2014. Ihave served in

2. Prior fo taking office in 1994, X met with the former prosecuting a;ctomey M,

3
4
3
6
STATE OF WASHINGTON, on the
7 Relation of Gregory M. Banks,
Prosecuting Attormey of Tslasd County,
" .
Plaintiff,
9
V.
10 ' '
SUSAN E, DRUMMOND, and Law
11 Offives of Susen Blizabeth Drummond,
PLLC,
12
Dafendants,
13
and
14
: ISLAND COUNTY BOARD OF
15 COMMISSIONERS,
16 Tatervonor/Defendant, and
. Comterclaim Plaintiff.
17 y
18 Rendsll K. Gaylord states and declaves:
19
20
21
27 this position for almoest 21 years.
23
24

Fred Canavor about the role of the presecufing attomey in selocting onfside connsel to

DECLARATION OF GAYLORD- 1

CPoes1

SAN JUAN COUNTY PROSBGUTOR
350 COURT STREET « .0, BAX 761
FRIDAY ITARBOR WA 98250

TEL (360) 3784101 + FAX (350) A78-3180




represent the County, W Canavor told me of the procsss ha had followed to select

" Tavryers, and the procadnts fo Hiing an appointent of ‘spectal deputy proseouting attorney

and obtaining an oath from the dully appointed individusl. He also said this appointent
should be repeated at start of each term of office. We slao discussed fhe budgetary

impacts of biting a special deputy proseouting attorney, and he pointed out that the

10
11
12
13
14
15
16
17

. 18

19
20
21

23

appropriations for the year 1995 nctuded $30,000 on g line ftem designed as “‘Uutside
counsel,” This line ftem in the budget of the progecmtor was and iz the only one in the
Cormty that was specified and used for outside cormsel.

3. M Cenavor impressed upon me the important duty of selecting outside connsel
end he gave me guidance on managing outside counse] for.efficiency and to keep the
costs dowm 1o the county, His assistant, who lafer became nry assistant, showed me
examples of eppeintments made By Mr, Canavor of séeoial deputy prossoutors and the
way they ave altered to meke sure that they are madse for vary specific avd narow
purposes,

4. The Srst day I assumed offiee it Tamary 1995 T appoimted deputy :.pIDSﬂG'LTtOTB.

and on that day and over the years, Thave appointed many specist depuiy proseotors,

5. Special deputy prosecuiors have hesn mads only for very speeific and namow

purposes, such ag handling one lawsuit 61‘ pext of a lawsuit, such as an appeal, Thave

also appointed special deputy prosecutors 1o represent the connty in issuing bonds, assist
on litigation in distant covntleg, in federal contt, on a nomtract that led to the privativation
of aolid waste bandling, and on some employment matters, Special deputy prosecutor
appointments are also made when the sayzoe of payment is a special fmd such as the

‘Washington Commties Risk Pool or the Land Bank or road fand, end only occasionally

DECLARATION OF GAYLORD- 2 BALT JUAN COUNTY PROSHCUTOR

350 CQURT STREET ¢ P,0, BOX 760
FRIDAY JHARBOR WA FR2T1H
TEL (360) 3784101 + PAX (360) 378-3180
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are special funds used for payment instsad of ruming the payment throwgh my offics and

" the outsfde oovnse] ifem.

6. Tn my opinion, the approach veed in Ban Jusn County i consistent with the law
and the best prectices for managing outside commsel and it works to avoid tmnecessary

EXENSes,

10
1
12

13

7. When. the need increases for everyday work snoh as coniracts, land use,
employ::;laut, rnd general litigation 1t hag been my policy to reqnest a new hire for the
office, either a8 4 lawyes or ailawyer aﬁsistant, depending on the nature of the work.,

B. T consider the subjsct are of land use to be a difficult one for speoisl deputy
profecutor appointment becauss 1) it requites almost deily advice for ongoing maters; 2)
it involves administrative and court appeels that can last mavy years; and 3) it would be a
groat loss to the county to invest In the kmowledge of a land use attorney only to have the

contract expire,

14

- 15

16
17
18

19§

20
21
22
23

24

8, In my opinion, legal work on land use matters demands in-house paid employees
for the ;ank 10 be dans efficiently and effectively. Moreover, I have participated in,
salary and compensatinn reviews to make sure we are paying the appropriate emsoud
nacessary to hire and retain a Jawyer with.the appropriate smewnt of interest, fraining and
slill. Thave found that it is necessary to pay a wmpeﬁﬁVe wage fo attract end retain the .
best peopte 1o do the logal work.
4. Over the years, T have alsq gpoken to other former electad prosecuting attorveys
for Sﬂt‘l Juan County ghout the use of owtside counsel Including Mr. Gene Koapp (oow
deceased), Mr, Tom Moser and M Michael Redman (now decsased). In addition Thave
looked at soma of the files of these foomer proseeutors, None of these former proseouting

attorneys mentioned to me that the process of RCW 36.32.200 was ever used to appoint

350 COURT BTREET + PO, BOX 760
FRIDAY HARBOR WA 90250
TBL (360 378-4101 » RAX (3q0) 378-3180
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1 an attorney for San Juan County, I have not seen any files in San Jusm County thet showr
o hat thi process of RCW 36.32.200 wes ever nsed,
3 3. .  Since taking office om Jennary 1,71995, the procedure of RCW 36,32.200 has not
4 been used 1o approve a contract for the appointment of outside counse] to represent the
5 lepislative anthority, the execufive anfhority or any other department of the county on any
6 matter. T canyot recall axy attempt by the lagiéla‘t-ive anthority to attempt to Invoke the
7 procedurss of RCW 36.32.200,
g 6 Based upon my personal knowledge and the information provided to me by
9 former prosecuting sttorneys, the procedurs of RCW 36,32.200 has not beex used in the
10 County i the past 40 years and perhape evén longer. '
11 4, Iheteby daclare under penalty of pexjury under the laws of the state of
12 Waghinpton fhat the foregoing is tme ﬁnﬂ parrect,
Bl pae f’é’“/f"//égf(r ID/JLv//VL/
14 Reiday Harbor Washingtos: . Randa]l K. Gayloed
15 |
16
¥
18
19
20
a1
22
23
24
DECLARATION OF GAYLORD- 4 T FRONTCTOR
FRICAT HARBOR, VA 98250
IV, D G Conty\mon De0,Dos "TEL (360} 3784101 ¢ EAX (460) 378-3180
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IN THE SUPERTOR COURT FOR ISLAND COUNTY, WASHINGTON

STATE OF WASHINGTON, on the
Relation of Gregory M. Banks,
Prosecuting Attorney of Island County, NO. 15-2-00465-9

Plainiiff, DECLARATION OF MARK. MCCLATN
va, IN SUPPORT OF PLAINTIFE'S AMENDED

MOTION FOR SUMMARY JUDGMENT
SUSAN E. DRUMMOND, and Law

Offices of Susan Elizabeth Drummond,
PILC,

Defendants, |
and

ISLAND COUNTY BOARD OF
COMMISSIONERS,

Tntervenor/Defendant, and
Counterclaim Pladntiff

I, MARK MCCLATHN, declare thatlhaveparsonal'knowiadge ofthemaiters set forth below
and that I am competent 1o testify to the matters stated herein.

1 am the Blected Prosecutor for Pacifio County and make this declaration based on oy own
knowledge and experience a3 both an Blected Proseoutor and County Coxmlssioner, T begen my
term as the Blected Prosecutor for Pacific County in Jamary of this year, Prior to my term as
Prosecutor, I served as the Chisf Deputy Prosecutor, beginning my employment with Pacifio
County October, 2011, I served as Connty Commissioner for Kiititas County beginning Jatmary,

DECLARATTON

B SURPORT OF PLAINTIEF'S PROSECUTENG ATTORNEY
AMENDED MOTION FOR

b D MO Pran1 22 OF [SLAND COUNTY

2,0, Box 5000
Crupeville, Weshington 08239
360-675+7363
ICProseowtor@ontslend wa.vs
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! 2006 and served ome fowr-yeoar tamll, two of which as Ch.ai;man of the Boaxd of County
2 Comunissioners.
i In my capacity ag Prosecutor, aslde from assistance by agresment with the Washington County
s Risk Pool, which is undertaken in conjunction with my representation of the County, Pacifio
¢ County does not utilize outside legal counsel,
q In my capacity as Connty Commissioner for Kittitas County we did smploy one attorney
2 1o assisf In employment law matters end also ;atained alend use firm, and their legal staff, to assist
9 in resolving an order of invalldity; however, under both circumstances we did so with the attorney
10 serving as a Special Deputy Proseoutor for Kittites County and with the agresment of the elected
1 Progecutor, With regard to the land use issue, ’ch‘a Pacific County Prosecnior’s Office served as
12 the logal representative for the Commty and the land use finm’s role was planning,
13 I declare under the penalty of perinry of the laws of the State of Washington th'at the
14 || foregoing is true and correct.
15
16 Signed this 8% day of December, 2015, at South Bend, Washington,
17 " .
18 \/’7 . /7%//_“
12 Miark MeClain, WSBA#30900 -
20 Pacific County Prosecutor
21
22
23
24
25 |
26
27
28
29
30
DECLARATION o
o s
SUMMARY JUDGMENT Fage 2 of2 o lgﬁrﬁgxﬁgyw
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g IN THE SUPERIOR COURT FOR ISTAND COUNTY, WASHINGTON 1o
4o
% || STATR OF WASHINGTON, on the i
9 Relation Pfﬂrpgmjy M. Hanka . e %
o {Frosonting Aty of Tolaid Counlyy | NOL 15200465 5
U *
1 Plaiintiff, DRALARATION OF JAMES L, NAGLE
12 | 18, TV SUPPURTOF PLANTIFE'S AMENDED
13 1l _ METION FOR SUMMARY JUDGMENT
N SUSAN B. DRUNMMOND, and Law .
14 || Offices of Susan Blizebeth Drvmmaond,
15 ,‘q PI!L’C-, '
18 |l Defendants, I
17 ] Tk
-and ®
1] 3
15 ISLAND COUNTY BOARD-OF o
o | COMMISSTONERS, "
2 '- Tntecvenor/Defandat, eaidl '
] Conntesclaim PlaintE ( R
2 1, Jimes L, Nagle, declare that 1 have perond] knowledje of the matters set forth below .
% and that T am competent to testify to the meitety stated herein. X am the elected proserufing ’
25 laiterney of Walla Walla County. T have bebn the prosseuting attorney of Walla Walla County '
26 sinoe January of 198%. Prlor to that time I'way a deputy proseciting attorney for Wa]ia Walla 2
27 County for four years,
28 : : C
2 "Walls ‘Walla County uses counsel outside of the prosecutor’s office for representation of
20- the County in negotiations with sollactive bargaining urilts and employment law matters, ‘This Is
DECLARATION OF JAMES L, NAGLE
N SUPPORT OF PLAYNTIFYS
AMENDED MOTION FOR PROSECUTING ATTORNEY
SUMMARY JUDGMENT Page 1 of 1 e a0
Conpovifle, Washingion 3239
AG0-G707363
IeProserutdt@eo. sknd, wans
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due fo the fact that Walla Walla County is # small orgenizetlon and most of the people
represented by collestive bargaining units are the same county eml;lo}raes thet my offics works
with and gives legal advice 1o on a day to day basts, and T have detarmined that it would create
an appeerenod of a condlict of interest for my office to represent the County in such mattets,.
Counsel for these matters ere reteined by the County by the Board of County Comumiseioners
with my advive and consent, Kepresentation in thess matters is through a oontract approved by
1y offloe, . . |

Welln Walla County also has nsed outside counse! fartort claims agatnst the Connty thai,
are tendered to the ‘Washington Counties Rigk Paol dot defense. Counsel in these cases are
retained by the Risk Ppal with my advipe and covsent,.and saifl connsel have had the experfise in
the areas nevessary to defend thy specific ofghms brought agelnst the Comaty:

Wella Walla County 1ias also used bu’cé'ido oounsel for the fefense of othet cldimsbrought
against the, County where I haye determinied fhe expettise of duiside counsel is needed, This Iy,

. 3lalsc; dgne hased on my advice dnd reonmmendation, and with fhe cansent of the Boaxd of Cotmty

Cernmissionets, Counsel In these cases haye beenpaid for outof the prosecutor’s office budget,
These orses have Included lawsuits brought against the conity- forxoad cohsgtrunﬁnn sontraots,

|} public disclosure ack suifs, end other matters not coversd by the County’s agreement with the

Rigk Pool. Reptesentation in thess maiters 35 through 4 contract approved by my office, by
appbintoient a5 o speclal depuly prosesnting attorney, o both.
T have alsa, from fime tp fime, appolated oviside comss) s spectal deputy prosecuiorto

represent the State, of Washington. in ¢riminal matters whers my office would bave & conflist of’

| intersst. T have.also appoiated ouiside counsel to bandle appesls of cximinal eases; and this hag

|| also been done by coptract.

| predecessors in offics while T was a deputy prosecutor,
1 declare under the penalty of perjury of the laws of the -State of Weshington that the

foregoing is true and correct,

DECLARATION OF JAMES L. NAGLE

Y SUFPORTOF PLAINTIFEB ]

AMEBENDED MOTION POR. L P%Fﬁgmggc}ggﬁw

SUMMARY JUDGMENT Pego 3 0f2 P Bt 500
Coupaville, Washington #8235

360-679738)

ICProsecuton@en.isfend.vays
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| ~ No lawyet bas beex rotained or paid to represent Walla Wella County over my objestion. '
No lawyer was retained or paid o yepresent Walls Wella County over the objection of my
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DECLARATION OF JAMES L. NAGLE
IN SUPPORT-QF PLAINTIRE'S
AMENDED MOSIGN FOR
SUMMANY JUDGMENT

' IamasL Nagla WSBA#QG‘&?
Proséouting Aftﬁm&y ghe Wallh Wﬂla County
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STATE OF WASHINGTON, on the
Relation. of Gragory M. Banks,
Progeouting Atiomey of Teland County,

Plaintiff,

Vi

SUSAN B, DRUMMOND, and Law
Offices of Susan Ellzabeth Drummond,
PLLC,

Deafendants,
pud

ISLAND COUNTY BOARD OF
“ COMMISSIONERS,

Intervenor/Dafandant, and
Counterelaim Plaintiff

MO, 15-2-00465-9

IN THE SUPERIOR COURT FOR ISLAND COUNTY, WASHINGTON

DECLARATION OF MARK. ROE

I

2001,

DECLARATION

following is true to the best of my kuowledge,

OF MARY ROE . Prge 1 of3

CPog70

1, MARK ROZ, being over eighteen years ol age and otherwise competent to testify, hereby

doclare under pepelty of perjury pursumnt to the laws of the State of Washington, that the

My name is Mazk Roe, and [ am the eleoted Proseontivg Attorney for Snohomish County, 1
have baen & prosecutor in Snohomish Cowmty stace 1986, and became Chief Criminal Deputy in

PROSECUTING ATTORNEY
OF IBLAND COUNTY -
P, Bax, 5000
Coupaville, Waskildgton 98233
I60-673-7263
ICPraseouodiBon, Elud wins
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1. Bepinning in 1992 T was the snpérvlsor of either the Violent Crimes Unit, or Special
Assault Uit handting sex orimes and crimeg againgt childran,

2. 1amvery fumiliar with Snohomish Comniy practizes'on the hiring of outside counsel, and
who makes thle decision o do g0, The electzd proseoutor makes fhose decisions.

3. Snohomis‘l; County coasiders hixing ontside counsel in privarily two civoymstances: First,
if there is an avival conflict, or appearance of a conflict of interest such thut in my judgmoest an
attorney outside this ufﬁce should review end/or hendle a matier, be it crin}:iua] or civil in natore,

Secondly, if I belicve we weed assistence from outslde sttorneys with special knowledge in
. . - L

. B

cerfaln subject matter,

4, In either ix;stance, as the attorney clacted to rapresent the county, I speclally deputize
anyone I decide to contract with, To my Imowlad;e, not anee in my career has one of our county
olients attempted to show that my offive was “disah:led", and then gone on o ohoose an outslde
aitorney on their own, Thit certainly has not unamﬁi this cemtury, during my diract invelvement
as either chief Criminat Deputy, or Prosecuting Aftorney. |

5. Tt seerns well understood that sbsent an actual finding of dis;abiﬁty, the sothodty to
represestt the county i legal matters can ooly be delegated by the persan who legally possesses
that anthority; the Prosecuting Attoraey, ‘

6, When we *go ouiside!, we generally enter into a sontvact with negotiated caps On BXPEnss,
which cen be reassesser once thosa levels have been reached, We have a duty to be fugel with
the taxpayers’ money, 'We represent not only. the county entity, but in & genersl sense, the
taxpayers as well, Outside attorneys do oot always eppreciate the special duties of a prosscntor

because it isn't something they have 1o be aware of every day.

DECLARATION PROSECUTING ATTORNEY
P OFJSLAND COUNTY
OF MARK ROE Proge 2 of 3 B0 Box 5009
* Cowpoville, Whshidgton D823
36047191363 .
ICPcseoes@on.land. wiug

CPOB671
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7, No outside attomey has ever béen appoinisd or contracted with over my objection. No one

has even iried to do that, Any suggestion that this rousinety happens is ceriainly Inaocwrate as 1o

Snobomish Covuaty, It's never happened,

DECLARATION
OF MARE ROB

e
: : L o
Page 3 of3 PO, Box $000
Cougoville, Woshinglon 93239
360-515-7368

158 rassonioi@eo,islund waus
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IN THE SUPERIOR CQURT FOR IBLAND COUNTY, WASHIRGTON
{STATE OF W,ASHWQWN, onthe _
Refatioh b Giagdy M, Bardlds, r o oo
| Prisgsontihg Attomey oF Tefind’ Comaty, 1 NC, 1522004655
{;ﬂ P, ‘; DECTARATIONIOR

i, _ {, BOSOPPORTRF FLAINTIFE'S AMENDED
SUSAN E. DRUMNMOND, avd e, { MOTION FOR SUMMAR Y JUDGMENT

| Offices of Snsim Bliziteth Brimmend,
PLIC, |

Defendants, 1
s 'f
|ISLAND QOUNTY BOARDOF . |
COMMISSIONERS, k

iﬂtarvemﬂbefenﬁmand,

‘Cottateralafiv Plointi et

Lo Risherd A Weysidh - - decforo that | Bave

péisonal Jafowledps of #He natters wet ’fm:lh bélﬁw and that | sm Gﬂmpﬁfﬂnt o testify fo the.
matisrs stated hergin, '

' I am the:elgoted Prosecuting Aftprney for Skagit Covnty, State of ‘Washington, T have

served in this position since Jamuary [, 2007, The knowledds that { have is. from direct

krawledge a5 well ay inforpiation that I hive gathered fom ths twe Chisf Civil Deputies fhat’

have worked fop me whild § have been'the Prosecntor.

DECLARATION

o DT RO PROBHCUTING ATTORNEY'

AMENDED MOTION FOR, NG A i2

SUMMARY JUDGMEKT Poge 1 of4. o AN oy
'Cqugwrl!ﬁ.ﬂg;hfn mpe’
Icsmmﬂtor@p&:sln,nq sl
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My office has trled and been mostly sucoessi] in Hmiting our vee of outside counse] in

| revent years. During my firstiws years In offics we went through the procsss of hreaking wway

fromt «cutside’ commsel contracts which were plaging significant financidl burdenp om Skagit
Connty, | was oble to buing i and retaln attarneys who were able fo handls the work and get

oormsel o resolve,

Skagit Cotmty only uses oufsltie counsel Yory specitic situations vikiers we do agt fdl

$wve have the gxact ekpertise siceded, when thetsds.a conflict of intekest With our offfcs handling 2
[{ case, ot when the Risk Pool takied over Hfigation Whent 7t #5 Hkely -fhat 2 cldim, may. exceell-gm

ingurance Heduotible..

My office wngkes every effort to Tidlt fhie scope and Jength of theooptracts' sk T have
riever geen. ong ot -where all fhe money B was allocated way hot used fn Il We comtinue to
rognlarly mopitor the projgss of contracts that sve o $it into effeat and what work, ig being
done for moneys paid,. The ‘ong ‘ases. -whers: we "sonsistently ‘use! outsifle vounsgh-Is foy

\ emyployment: kaw andd v have Tsed the'idmie ffon for.2 mumbey of years, prodating mytims, o
|| Proeeoutor, They work for and are pid dimctly'-out of the Humpy Resourcss budgst. WhenHR

‘wards to hire them, 1 appolnt thevs as §pectal Deputy Proseguiors end they’serve as long as $he
appoinindut remafns 1 effact. We Lire hond coupsel, again appolnted By myself for & specific

Skagit County jail, Quy offics was instromental 1.5 seleptlon and Widag of fhe £iom and again

[mounitored piogiess: ‘Wi will be hiiing, bu o Hmited Basls, # firm 1o, assist'ss in some very

complicgted Tirgation aver enviforriental -oleanup which dlso fnvdlves bankgptoy of an
insurande dompeny, The fvm wha vill be hited witl be chosen by the Proseoutor’s offics affer
mibraission, oF bids amd aw kterview procesy, . _

Tin A1) of the thme that T have been Prosecutor, the recommendations for Ming outside
counsé] have come fiom my office and were then wtified by the County Commissioners, The
Board have asked questions aboyt, tosts and the need but at no time haye they sver dened &
vequest of; told vs not to proceed, 1 Brlieve the xéason S this i that we go 't them before
enpaging and tell them why the servioss arg nesded and snswer any guestions thet they may

DECLARATION
IN SUPPCORT OFFLAINTIERS —_— o
AMENDED MOTION BOR S UG R
SUMMARY JUDGNMENT Fage 2 of4- ' oF tglggn COURTY
L, Rax 3000
Potpeylls, Washingron 98339
T BB0EIRH3EY
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things done and lawsuits settled ¢hat had been. dragging on with nb resl ncentives fir outidg .

firaject fok wiiidh we lack the gxpertise: The most x8tent exampls 15 for the fiddncing of the new |
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heve. We have never had outside counsel hived by the Commissionérs or had theri demand fhat
we assent to hiring ontside counsel or requested that we-hire some gpecific fhm.

-----

oljedtion, T ohe of my fisst two yems, the former Gouoly Administrator approached the
'Su,peﬁ:ar Courk sbout hisiog-or retaining someons that I did notapyrove of, This action was taken
while I was on vacation and I only fornd oyt betande fiie Court ndftactsd 'me to sea i § had
objections, which I dig. The atiest fo Yite wal snmmarly tejected by Skagit-Cotmty Stperior
Comf:

At thit e we badbeen workiug 16 cuk doven.on gutside counsgl dueto theifact it
this By’ yedrs pridr %o g cbrivingy tosgifios the sum of 3,420,908 el Heeh spext o -vutside
sopitdel mhd varibus departments had become, upe o, by able; to comtadt the Tawyess at any

fitne, Sesitig whet ils conld do 1o the buadget, we Tintied e ability of unfettered access, When
| we stopped, fhis practis, the lew Fisus stopped tking fo anyéu who mipht have s vormest of
| eestion sinoe they watyno longer matting Peid This 1518 oty dfistafice where a popity officil

‘he aitentpiod 10, conteagt Witk Sutsille audsd] wWithout-the Skagit: Connly. Prosecitol’s Oifee

{ SOnYORT,

Al of dur -contrants, ‘with the exception qi“.\pmpl,ogmam mathery, ate paid through the
‘ondaet 6F the Skagit Couuty Prosecutor’s DBfjes and. Hhey are all appointed as Shedial Deputy

1l Prseon(ing Astomneys gupoersd o setve £t i spectfic ttme snd at the-will of the Prosecuting
- [|Attorned; One aves where we do, not have gontrol 5.3 ofi reladonship with the Risk Pool why

has Jawyess to hangle tort-olilms Heely b enoved st diduictible, Wi offer om opitfons bt they.
arg poaty ignoyed ag they ate Jooking out fitfhelr finavictal fterasts andl ot necessnrily the best!
interests of Skagit County. It the deduetible is not i play, then 'we handlé tort clafms in-house,
Al of our coniradts with ontside counss] ave préparod by my office end then atified by
the Board of Connty Comuiissigness, ‘We havehad and contirue t have s good relationship with
our Bogid, and belisve we have their trust .&L our adviee felating th Jegal matiers, We are quick to
say 5o 1f we noed hel]g na q;peeiﬂc BTCR and they have shovwd thit' confidence in-us by approving
avery conitract for outside lawyers thit we have propiosed. We are.like most Proseciripr offices i,
thet we gre able Yo give very good advice in hedily évery area of Jaw that effects counties, In

| DECLARATION
IN SUPPORT OF PLATNTIEFS ) .
AMENDED MOTION FOR PROSEGHTING ATTORNEY
SUMMARY FIDGMENT Page 3 of4- OF ‘ﬁfbfj’gﬁ.’x‘;‘g},{,ﬂ”“
' » Cougevlile, Washingtor 58239,
66797361
I(ﬁl’rpsm;uiut@co.imdwms
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théde fow Inigtanoss wherd we Joik havs that wpéﬂz‘iﬁe-’in fHose very specialized'éfeag, We e
cdll in pusside counsél in & Nimited zeanner, 1beliove that'is how things should wotk with ths
Prossoutor's Offfbe and the Board of Cotuity 'Comﬁission@q‘s'n'

"1, declave yndér the penelfy of pefdury of the laws of the Biaty o Washingfon fhat thy
Soregolng s s pod corredt. ' y

siianedifin 2 BapwottiReotrber, 301, af Mottt Vi, Washsihgton,

" DECLARA TIGN"F‘L, F
& SUPRORT. OF FLATNTIFFS i
SWNMMARY JUDGMENT Pagh 4 of 4 P.0, Box 3000
I Coupbyills, Waskiiigton 93239,
260-079-7363
FTCFrosseuton@on fsfandowg. wy
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OFFICE RECEPTIONIST, CLERK

To: Pam Loginsky
Subject: RE: State v. Drummond, No. 92748-9

RECEIVED 9-7-16

Supreme Court Clerk's Office

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by
e-mail attachment, it is not necessary to mail to the court the criginal of the document.

Questions about the Supreme Court Clerk's Office? Check gut our website:
http://www.courts.wa.gov/appellate trial courts/supreme/clerks/

Looking for the Rules of Appellate Procedure? Here’s a link to them:
http://www.courts.wa.gov/court_rules/?fa=court_rules list&group=app&set=RAP

Searching for information about a case? Case search options can be found here:
http://dw.courts.wa.gov/

From: Pam Loginsky [mailto:pamloginsky @waprosecutors.org]

Sent: Wednesday, September 07, 2016 10:23 AM

To: Jeff (ATG) Even <JeffE@ATG.WA.GOV>; Patti Switzer <P.Switzer@co.island.wa.us>; OFFICE RECEPTIONIST, CLERK
<SUPREME@COQURTS. WA.GOV>; Leona Phelan <lphelan@nwlegalmal.com>; Robert Gould
<rbgould@nwlegalmal.com>; Athan Tramountanas <athant@scblaw.com>; Linda Sutton <Ifsutton@schiaw.com>;
Nicholas Thomas <NThomas@scblaw.com:; Scott Missall <SMissall@scblaw.com>; Josh Weiss <JWe|ss@wsac org>
Cc: Gregory Banks <gregh@co.island.wa.us>; lennifer Wallace <JenniferW@co.island.wa.us>

Subject: State v. Drummond, No. $2749-9

Dear Clerk and Counsel:

Attached for filing is the State's Response to Brief of Amicus Curiae Washington State Association of Counties.
Please do not hesitate to contact me if you should experience any difficulty in opening the document.
Sincerely,

Pam Loginsky

Island County Special Deputy Prosecuting Attorney

206 10th Ave, SE
Olympia, WA 98501




Phone: (360) 753-2175
E-mail: pamloginsky@waprosecutors.org




