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I. INTRODUCTION 

The Master Builders Association ofl(ing and Snohomish Counties 

("MBA") submits the following Amicus Curie Brief. The issue in this 

case is whether stormwater regulations imposed on land use permit 

applicants through local pe1mit review are "land use control ordinances" 

that are subject to state vesting statutes. 

In its decision below, the Court of Appeals held that stormwater 

regulations are "land use control ordinances" that are subject to state 

vesting statutes and the Department of Ecology ("Ecology") cannot 

require local jurisdictions to impose storm water regulations in a manner 

that conflicts with Washington's vested rights laws. 1 The decision is in 

accordance with established case law, complies with the plain language of 

federal law and state vesting statutes, and makes sense in the real world 

given the practical realities of private property development. 

II. IDENTITY AND INTEREST OF AMICUS CURIAE 

MBA is a trade organization comprised of professional home 

builders, architects, remodelers, suppliers, manufacturers and sales illld 

marketing professionals. Because of its active approach to the region's 

housing needs, MBA has become the largest local home builders 

association in the United States. With nearly 3,000 member companies, 

representing all facets of housing construction, the MBA is the 

atJthoritative voice on housing issues in the greater Seattle metropolitan 

1 Snohomish County v. Pollution Control Hearings Board, No, 46378-4-11 (Wash. Ct. 
App. Jan. I 9, 20 I 6). 
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area. The MBA is familiar with the issues and the parties' arguments and 

submits this Amicus Curiae Brief in order to address the importance and 

practical effect of the Court of Appeals decision. 

III. STATEMENT OF THE CASE 

MBA adopts the statement of the case from S,nohomish County's 

Answer to Petitioner's Petitions for Review, 

IV. ARGUMENT 

A. Washington's vested rights laws strike an important balance 
· between the interests of regulators and private property 

owners, which results iu the consistent and predictable 
application ofland use regulations to development projects. 

Developing real property is expensive and often takes yem·s to 

plan, permit, and construct. Because development regulations dictate what 

can be developed and how much it will cost, when governments adopt 

new reg\llations those regulations often fundamentally change the 

feasibility of development projects, thereby frustrating the reasonable 

expectations of property owners in the process of redeveloping their !~d. 

That is why the practical reality of developing real property requires that 

land use regulations be fixed at a certain point in time. 

Both the government and property owners have important interests 

at stake that need to be balanced. On the one hand, due process requires 

that at some fixed point in time property owners should know which 

regulations will apply to their development projects in order to plan and 

implement those projects in a predictable manner. On the other hand, 

\Sowrnments need to be able to adopt and enforce new regulations on 
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potential development projects when those projects have nqt advanced to a 

point where due process concems are triggered. 

Washingto11lawstrikes a ]Jalance between these competin~ 

interests b~ drawi11g a bright line between the time an.e(lrly~stage project. 

Cf!nbe subject t9 new regulation~ and the time that a project is suf~ciently 

deflnyd so that the properly owner's developroent right~ "vest" to the 

re&ulatioiw the.n lQ. ~ff.,qt,. Washington's. bright line ;vie is known (\S Jlw 
._' . ·' - . ' . . - . . 

"dat<;J o.('application" vested rights n!le .. Generally, !be rJ.Jle provides that . 

·. one~ a.cornplete applicati<m has. been fi.k\l, the application must be 

qqgsid~red U)lder(bestatutes and ordinanGes in effect (ll tlW tilj)eof 
.. ' . 

. application su1?mltt<ll.Nople Mqnor(:o,. v .. P1erce C.ott/1ty, 13.3 Wn,24 269, . 

· 21s. 943~.tdx~is.(J997). · 
. In Rok/eNanor, this Couk¢xplained: ''Tl~e Pui'Pose tlftbevested 

right~ doctl'ine is to provide a m~~sm·e ofc~rtaillty ~~ \lcvelop~rs ~nd to 
. -' - ' . . 

protect their. e.Xpectqt[olts .. 4~winstfluctuatii1g !an f.] US() )lolicy;" Id . ~t .278. 

.lvlore rec~ntly, fuis Qour~¢l\Pl~iA~d: . 
. ..· .. , ', ... . ..... , '- ',_ •, ._ . 

\VashipgtQn fldQJlt~d.tbis rule·.· b~Ca]ls~·.·.we recpgQizb that. 
.r.l<lvel.oprn\lnfd¥ht~ ~w •vall!a\J).e rm>p¢rtyil!\el'es,ts, ~d o~u· .· 
d6¢~·1n.e ~HSll)'!ilS .that JlcW land·v~e .ordipal1.!,1i;)il cto not·· 
unduly . oppr~ss devdopp;ie!rt rig11ts, · thereby depyi!lg a .. 
· prQpt'lrtY <l1;mer:' s dg;ht tO dll\J pr6.Q\;lss uriderthl! law. · · · 

. . - -- '~-- -- -, ___ -. - '' . '._ . ·_' --- _- :'' ._ ·-: - ' : ._·_ ·_-:_:_· :., .: ,, ·• '' :.· ·. : . : . ::.· .. \-. -.. ·'_ -~. ·_: - ' : ' ' - .. ·- .: 
To:;vnt:!f'Wo<idway v .. Snohomish County, 1~0 Wl!2d 165, l73; ?21\ •f-34 

1219(1\Q!A) (~1\ltnal·cit~t(bns oJt{ltt~d):Tii~V~stecl rightsdbqtri1w···· .. ··. 
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developed through case law, and has been codified for building permits, 

subdivisions, and development agreements? 

The application ofvested rights is vitally important to MBA 

members and other land owners in the State of Washington. MBA 

members rely on vested rights when deciding whether to -invest substantial 

sums of money to purchase property for development, subdivide the 

property into smaller individual lots, and construct homes on thos() lots for 

sale to citizens of King and Snohomish Counties. MBA members are 

dedicated to building quality homes that are affordable to the residents of 

King and Snohomish Connties. 

The transparency and predictability of land use regulations play an 

important role in tbe ability to buy land and construct quality homes at 

reasonable prices. As regulations change to become more restrictive or 

require additional processing, development costs increase. As a result, 

vesting laws are essential to tbe ability of MBA members and other land 

owners to predict with certainty tbe land use regulations that will apply to 

their projects and the corresponding costs they will incm. Ultimately, 

those costs are reflected ill the. price of the finished product. 

2 RCW 19.27.095 (building permits); RCW .58.17.033 (subdivision appliqtions); RCW 
36.70B.l70 (development agreements); and RCW 58.17.170(2) (lots w)thin a 
subtlivision). MBA does not address in this amicus tiling whether or not the vestli1g 
doctrine is somehow now limited to these stattltes, as appears to_ be assumed by .some 
parties. · 
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B. Applying stormwater regulations retroactively to vested 
projects undermines the certainty and predictability provided 
by vestinglaws. · · 

Petitioners ask the Court to reverse 1he Court of Appeals and hold 

that vesting laws do not apply to laild use regulations imposed by 

Ecology's Phase I Permit requirements. In addition to being contrary to 

established law and the plain terms of the vesting statutes, if storm water 

·regulations are not subject to vesting, then much of the certainty that 

vesting statutes are meant to provide would be lost. 

Stormwater regulations drive 1he physical layout of development 

sites. For example, stormwater regulations dictate the size of stormwater 

detention vaults and require land to be reserved for specific uses, such as 

for dispersion or infiltration of stormwater. Applying stormwater 

regulations retroactively would)mean that projects 1hat are otherwise 

vested to all other land use regulations would need to be redesigned 

potentially yeaTs after the project's vesting date to comply with updated 

stormwater regulations. Those changes to the project would likely require 

corresponding adjustments to other aspects of the project that are 

otherwise unrelated to storm water, such as the number of lots available for 

building homes or the size of common area recreation tracts. If stormwater 

regulations are not subject to the vesting statutes, then what remains of 

vested rights is illusory, since changes to land uses required by stormwater 

regulations will have a cascading effect on the physkaUayout and 
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corresponding uses available for the remainder of the applicable 

development site. 

Under many local codes, if the changes to a project are significant 

enough, then the project will need to be reviewed as a new application, 

thereby extinguishh1g the vested status for the entire project. That would 

mean that those projects literally would be sent back to the drawing board. 

This is exactly the type of fluctuating land use policy that the vested rights 

doctrine and vesting statutes are meant to guard against. Under state 

vesting statutes; property owners are protected from such disastrous real 

world consequences. 

C. Ecol.ogy's goals can be achieved il! harmony with vested rights 
and without creating significant environmental impacts 
because even vested projects must comply with stormwater 
regnhitions previously approved by Ecology. 

Ecology states that if development projects are vested to 

stormwaterregulations in effect at the time of application, then those 

projects with applications filed prior to the effective date of the new 

regulations would be "exempt from the required pollution controls." 

Ecology Brief at 2. Ecology later argues that the consequence of allowing 

projects to vest to existing storm water regulations "would be to allow 

development projects to pollute waters of the state in violation of federal 

and state water pollution laws with adverse consequences to public health 

and the environment." Ecology Brief at 15. 

It is important to understimd that despite Ecology's dire statements, 

vested projects are not exempt from storm water regulations. To the 
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contrary, vesting means only that the project must be considered under the 

storm water regulations in effect at the time a complete application is filed. 

This mem1s that all applications filed after new regulations m·.e adopted 

and made effective must comply with those new regulations. Conversely, 

applications for projects filed before the new regulations have come into 

effect are subject to the regulations that were in effect when the 

application was filed. In either case, the project will need to comply with 

the applicable stormwater regulations. 

Stormwater regulations are updated regularly (typically every ten 

years or so), and as new regulations are ,adopted, new projects are built to 

the standards required by the new regulations. This iterative process 

allows Ecology to impose new standll,rds in accordance with the best 

av(lilable science at the time. The science, of course, is constantly 

chap.ging. Stonnwater regulations; however, cannot be in a similar state of 

constant change because it would create a wholly unpredictable and 

unworkable regulatory regime given the massive amount of time, money 

and effort that goes into preparing and processing applications for 

development projects. To account for the practical reality of real property 

development, regulations need to be adopted and implemented in.a 

predictable manner. Over time, the built environment will continue to 

develop and redevelop under the evolving storm water standards and in 

that process it will continually bend toward achieving the goals ofthe 

Clean Water Act. 

{0316115l.DOCX;2) 7 



Ecology argues that it can direct municipalities to use their police 

power to eliminate vesting through Permit Condition S5.C.5.a.iii. Ecology 

Brief at pp. 15- 17.3 Ecology states that the use of police power is 

necessary "to protect the public health and welfare from the significant 

adverse impacts of poorly managed stormwater." Ecology Brief at p. 17. 

There is no reason to exercise police power under these circumstances 

because the public health and welfare already is protected. 

As explained above, even vested projects need to comply with 

Ecology's stormwater regulations. Vested projects must comply with the 

stormwater regulations that were in effect when a complete permit 

application was filed. When new regulations are adopted, projects with 

existing applications are reviewed under the stormwater regulations 

previously in effect. As time passes, that list of vested projects quickly 

diminishes and all new projects are subject to the new regulations. This 

transition from the prior standards to the. new standards-in addition to 

being in harmony with the vested rights doctrine-makes compliance 

predictable and fair. 

The limited benefit of imposing the challenged Condition 

S.5.C.5.a.iii (i.e., vesting is lost if construction has not started by June 30, 
/ 

2020) is further diminished by the fact that even those·projects that are 

3 As noted by th~ Court of Appeals, Ecology did not argue and the Pollution Control 
Hearings Board did not address in its decision whether Condition S5.C.5.a.iii was a valid 
use ofpoli(:e power. Snohomish County v. Pollution Control Hearings Board, No. 46378-
4-IJ (WasiL Ct. App, Jan. J 9, 2016) at p. 17. Accordingly, the only issue to be addressed 
by the Court in this appeal .is the application of the vested rights doctrine. 
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vested and developed under prior storm water n;gulations will be 

redeveloped in the future under stonnwater standards then in effect, which 

· will1:>e bitS\ldon updated sQiepce. The questio11 in this Qase, therC;Jfore, is . . ' . ' . - ' ' - - ' ' . ' . . . . ' ' ' ~ ' ' ' . 

w]}ether the welhestablished brigl1t line vested rights rule sho1,1ld be 

eliriiinate4vvithrespecttq stormwater regl!lations j\1 order to ,achieve a 

Slna)] i11,crefuental rect.nction in stormwate.r discharges OV\lr the near .term? 

. Case law stl'~t9bing ba~!< 60 y<i)ars and <;lear ~d U\]ambi!~V\ll!s vesting 

statutes ·;n ~xiste~cefor dec!VJes cot~nselagainst elimi)1atipg vestiqg i11 this 
·. ___ . . . : . .; . . ·: . -. '. ,:· . -_ .. · \ . . ' 

case, wl1ichotlJerwisewould result in OJ1ly as1nall benefit while injecting 

. regulatOI'Y~Jiicertainty apd incn~4siug the. costs of developtnent at.a time 

. · w;hei\hOiJsiJ~g dfFor4a:bllityis ·a Qritical issu() acros~ the s~ate. ·. 
D.. Ih()Qi/,llrt~fAM!l;.I~ oecid¢d ~qrr~c~IY th~;t storn;rvatcr ·. .. . . 

,re~illati!JiJ$.a.re.'1ll!n.d ~~~¢ ~ol)trpl$" s.u.~jedto st11teve~ti~& .. 
st~tlit~i!!ll~ 'tll~t·tl,,e'Ole!IIJ.·W 11te17 J\Qt .dMs.ll ot PJ'~eliipt .$.tilte 

· . · ve$~1.~g.~~l!t~Je.~ ~b~r~i!J,~t .. A4t' ~ '\l!lt~;l;/m~p e;t~llt JlK~lltlc~l) Ie" 
r¢im!l'!1:iij,¢iJt·cap. !illiiJ:l.plie!J i!i.b»rl!lllllY ':'l'itb b!lm slllte,l!.n!J . 
Je4~1'Armv. ' · · · · ·· ·· ·· · · ··· · · · · · ·· ··.. · ·. ·· ·. · .. ·· ·· · 

1'\l~.Cou)l( o.fA)JPe1!1S (\Q!Te9tly concl~ded that t'ern.{jt Co.l)ditiQJl . · 

S$!C.5.a.ii'i4.~o~flict~ ~th the~ttlt~'sve,St\ldti~ts statliti'~· i11 f»ct, the. 

stat~.subdiv\sion•·*t~lte.~§peQifioally.r¢quir~.s1.Jbqivisions to he ev~luat~d 
. ' --- ··- -. _ .. :_ .. :_. \ --.: ·:'- _-': . . · .- ;... _· :._ .. - ... _. ·, ' .,· .. _-, -:-. 

dnderth.e ~totmw4t\lr,i~g1.Jlations to whicjJ tl1!\l project is ves(eq, For 

· · .. • ~)(alllpl~, l{CW 58 .17•\lP~pgcific~Uy requires· theyt prjor to apjlnJving a 

sub~iYisio!l app!ibatiqp.th¢lQvai·Jegislative hodymus,t fi1;st ·~~tefJ~h;~· that 

4 Bei'Jllit Cq~dlt;OILS5' c.s.a,j)Lre,quires Phase .I IniJPlcip~l· p~n~jtte~s. JnQl udihg King and 
Siiphomjs]l.Catintjes, tp apply new stoqvV,.~ter. regulatjgllS)O Jop~l per]l)it ''appJ.ic.~iJons 
s.ublnltted pl'ior.[t{)]JIIly li ZDJ ~' v,ih,i\lh 'haVe not.Stal'tod ciinstt~ction by hl!ie.3.0, 2020;" 
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"Appropriate provisions are made for ... drainage ways." The local 

legislative body determines that appropriate provisions are made for . 

drainage ways by confirming that the proposed plat complies with the 

storm water regnlations in effect at the time the complete preliminary plat 

application was filed. See RCW 58.17.033. Contrary to Petitioners 

argl,Unents that stormwater regulations are not subject to vesting, the state 

subdivision statutes expressly require that subdivisions are to be evaluated 

under the stormwater regulations to which the project is vested. 

The Court of Appeals decision also is supported by existing case 

law that addresses when a regulation is a land use control ordinance 

subject to yesting. New Castle Investments v. City of LaCenter, 98 Wn. 

App, 224,989 P.2d 569 (1999); Westside Business Parkv. Pierce County, 

100 Wn. App. 599, 5 P.3d 713 (2000). In New Castle, the issue before the 

Court was whether the vesting provisions ofRCW 58.17.033 applied to 

transportation impact fees ("T!Fs") assessed on new developments. The 
' 

Court held that a "land use control ordinance" under RCW 58.17.033 is 

one that exerts "a restraining or directing influence over land use." New 

Castle, 98 Wn. App. at 229. The Court then explained that the requirement 

to pay a fee did not exert a restraining or directing influence on the use of 

land: 

TIFs do not affect the physical aspects of development (i.e., 
building height, setbacks, or sidewalk widths) or the type of 
uses allowed (Le., residential, commercial, or industrial).. If 
they did, then TJFs would be subject to the vested rights 
doctrine .... [But b]ecause T!Fs do not "control" land use, do 
not affect the developer's rights with regard to the physical 
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use of his or her land, and are best characterized as revenue 
raising devises rather than land use regulation, we hold that 
the definition of "land use control ordinances" does not 
include TIPs. 

ld. at 237-38. 

In Westside, the Court relied on its holding in New Castle and 

concluded expressly that "storm water drainage ordinances do exert a 

'restraining or directing influence' over land use and are therefore land use 

control ordinances." Westside, 100 Wn. App. at 607. Stormwater 

regulations do affect the physical aspects of development. Thus, the Court 

held: "Storm water drainage ordinances are land use control ordinances'' 

that are subject to the vesting provisions ofRCW 58.17.033.ld. (emphasis 

added). 

Here, the Permit unque~tionably exerts a restraining and directing 

influence over land use. As explained by the Cqurt of Appeals: 

The 2013-2018 Permit requirements by their very design 
are intended to exert a restraining and directing influence 
over the development and·redevelopmentofland to 
effectuate Ecology's regulation of stormwater discharges 
into Washington's waters. Certain project developers must 
comply with loca) ordinances enacted under the 2013-2018 
Permit requiring, 'for example, that they utilize source 
control best management practices, implement on-site 
stormwater best management practices, and implement 
flow control standards to reduce the impacts of storm water 
runoff. These and other2013·2018 Permit requirements 
would significantly curtail how developers use. their land. 

Slip Op. at 13. 
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Contrary to Petitioners' arguments, the Comt of Appeals decision 

does not expand the vesting doctrine, bui rather applies it consistently with 

established case law and in accordance with the plain language of the 

vesting statutes. Even Petitioners do not dispute that the effect of 

storm water regulations is to regulate and control the use of land. Instead, 

Petitioners argue that because stormwater regulations are aimed at 

achieving an environmental objective, they cannot be land use controls. In 

_essence, Petitioners argue that a r~gulation can either be an environmental 

regulation or a land use control regulation, but not both. This argument is 

not supported by a nmnber of cases cited by the Coutt of Appeals in which 

courts have found several enviromnental regulation's to be s]Jbj ect to 

vested rights. Slip op., at 14 (citing examples of regulations addressing 

water course buffers, water drainage, riparian buffers, and storm 

drainage--. all of which were subject to vesting). 

The Court of Appeals' decision is well reasoned and supported by 

prior decisions and the text of the vesting statutes. Storm water regulations 

are land use control ordinances subject to state vesting statutes and local 

jurisdictions cannot apply newly adopted stormwater regulations to vested 

permit applicants, Petitioners arguments to the contrary fail. 

Petitioners preemption arguments also fail. In Washington, there is 

a strong presumption against finding preemption. Hisle v. Todd Pac. 

Shipyards Corp., 151 Wn.2d 853., 864,93 P.3d 108 (2004). "Preemption 

may be found only if federal law clearly evinces a congressional intent to 

preempt state law, or there is such a direct and positive conflict that the 
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two acts cannot be reconciled or consistently stand together." !d. (citing 

Dept. of Labor Indus. v. Common Carriers, Inc., Ill Wn.2d 586, 588, 762 

P.2d 348 (1988)). The Court of Appeals correctly found no such 

congressional intent or an irreconcilable conflict between the federal 

requirements and state vesting Jaws. Slip Op. at 21 -25. 

The federal Clean Water Act ("CWA") delegates authority to the 

states to implement "controls to reduce the discharge of pollutants to the 

maximum extent practicable." 33 U.S.C. § 1342(p)(3)(B)(iii). The phrase 

"maximum extent practicable" pl'ovides the necessary flexibility for state 

agencies to achieve the CW A's pollutant reduction goals without creating 

unnecessary conflicts with state Jaws. The federal delegation grants 

Ecology and other state agencies significant discretion to determine the 

methods and timing for meeting discharge limitation goals. 

The CW A does not provide a specific compliance date. Those 

timing issues are witl1in the reasonable discretion of the state agency. 

Here, Ecology argues that state vesting laws are preempted by CWA 

requirements, but the CW A provides Ecology the flexibility to implement 

CW A standaTds in hm~mony with state vesting laws, and the Court of 

Appeals correctly ruled that it must do so. 

Tile Court of Appeals decision does not prevent Ecology from 

developing and implementing stringent water quality standards as required 

by the CW A. Rather, the decision requires that Ecology implement tl10se 

standards in a mm1ner that does not violate important protections in state 

Jaw for private prope1ty owners~protections rooted in the Washington 
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State Constitution and federal Due Pmcess requirements. See West Main 

Associates v. City of Bellevue, !06 Wn.2d 47, 50-52, 720 P.2d 782 (1986). 

Even Ecology recognizes that "[t]he only issue in this appeal is the 

timing requirement for implementation of the stormwater controls." 

Ecology Petition at 13. The Permit's requirements will be implemented for 

all development projects that have not already reached a point in the 

development pr9ce~s where they have vested to prior stormwater 

requirements. State vesting laws do not prevent. implementation of federal 

law, they simply establish the point in time when applying new regulations 

to established projeqts is no longer practicable. 

V. CONCLUSION 

The Court of Appeals' decision is in accordance with established 

case law, complies with the plain language offederallaw and state vesting 

statutes, and makes sense in the real world given the practical realities of 

private property development. MBA asks that the Court affirm the Court 

of Appeals' decision a.nd that this matter be remanded to the Pollution 

Col1trol Hearings Board to revise condition S5.C.5.a.iii in the 2013-2018 

Phase I Municipal Stormwater Permit to specify that the 2013-2018 Permit 

applies only to those completed applications submitted after July I, 2015. 

Ill 

Ill 

Ill 
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