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I. INTRODUCTION

The Master Builders Association of King and Snohomish Counties
(“MBA”) submits the following Amicus Curie Brief. The issue in this
case is whether stormwater regulations imposed on land use permit
applicants through local permit review are “land use control ordinances”
that are subject to state vesting statutes.

In its decision below, the Court of Appeals held that stormwater
regulationﬁ are “land use control ordinances” that are subject to state
vesting statutes and the Department of Ecology (“Ecology™) cannot
require local jurisdictions to impése stormwater regulations in a manner
that conflicts with Washington’s vested rights laws.! The decision is in
lac.cordanoe with established cage law, complies with the plain language of
o federal law and state vesting statutes, and makes sense in the real world
| given the practical realitiés of private property development.

I IDENTITY AND INTEREST OF AMICUS CURIAE

MBA is a trade organization comprised of professional home
builders, architects, remodelers, suppliers, manufacturers and sales and
marketiﬁg professionals, Because of its active approach to the region’s |
housing needs, MBA has become the largest local home builders
association in the United States. With nearly 3,000 member companies,
representing all facets of housing construction, the MBA is the

anthoritative voice on housing issues in the greater Seattle metropolitan

' Snohomish County v. Pollution Control Hearings Board, No, 46378-4-11 (Wash. Ct.
App. Jan, 19, 2016). ' S
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area. The MBA is familiar with the issues and the parties’ arguments and
submits this Amicus Curiae Brief in order to address the importance and
practical effect of the Court of Appeals decision.
III. STATEMENT OF THE CASE
MBA adopts the statement of the case from Snohomish County’s
Answer 1o Petitioner’s Petitions for Review, |
IV. ARGUMENT

A, Washington’s vested rights laws strike an important balance
between the interests of regulators and private property
owners, which results in the consistent and predictable
application of hnd use regulations to development projects,

Developing real property is expensive and often takes years to
plan, permit, and construct, Because development regulations dlctate what
can be developed and how much it will cost, when governments adopt
new regulations those regulations often fundamentally change the
feasibility of development projects, thereby {rustrating the reasonable
expectations of property owners in the process of redeveloping their land.
That is why the practical 1'eality of developing real property requ_ires that
lfmd use regulations be hxed at a certain pomt in time. |

Both the government and property owners have important 1nlerests
at slake that need to be balanced. On ihe one hand due process requires
that af some fixed point in time property owners should know which
regulations will apply to their development projects in order to plan and
‘implement those prbjeots ina pre-dicfable manner. On the other hand,

governments need 1o be able to adopt and en_fo_rce new regulations on




potential deve}opment projects when tho’se projects have not advanced to a
pmnt where due process coneerns are trlggered |
Washmgton law sir1kes a balance between these competmg =

' 1nlelests by d1aw1ng a bught lme between the mne an eally—stage prOJect

| oan be SUbJect to new regulatxons amd the time that a project is sufficzenlly L

defined qo that the ploperty ownal s development rlghts ‘vest” to 1he

' _'regulahons then in effcct Wﬂshmgton S brlght llnc ruic is known as. thc

. '“date of apphcauon vesied ughts ru]e Generally, 1he ru]e prov1des that -

: "'l;"‘once a. complete appllcatlon hag been ﬁled the apphcatmn must be -

- :_'cons1d3recl under the statuteq and ordmances in effth at the tnne of .

-f"_if':;;aPP "ij.al""n submlttal NableiManor Co v Pz’erce Coun!y, 133 Wn 2d 269 : o
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developed through case law, and has been codified for building permits,
subdivisions, and development ag1"eemer1ts.2

The application of vested rights is vitally importéﬂt to MBA
members and other land owners in the State of Washington, MBA
members rely on vested rights when deciding whether to invest substantial
sums of money to putchase property for development, subdividé the
property into smaller individual lots, and construet homes on those lots for
sale to citizens of King and Snohomish Counties. MBA members are

dedicated to building quality homes that are affordable to the residents of

King and Snohomish Counties.

The transparency and pl'edictability of land use regulations play an

_important role in the ability to buy land and construct quality homes at

reasonable prices. As regulations change to become more restrictive or
require additional processing, development costs increase. As a result,
vesting laws are essential to the ability of MBA members and other land

owners to predict with certainty the land use regulations that will apply to

 their projects and the corresponding costs they will incur. Ultimately,

those costs are reflected in the price of the finished product.

2RCW 19,27.095 (building permits); RCW 58.17.033 (subdivision applications); RCW"
36.70B.170 (development agreements); and RCW 58.17.170(2) (lots within a
subdivision). MBA does not address in this amieus filing whether or not the vesting

-doctrine is somehow now limited to these statutes, as appears to be assumed by some

parties.
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B. Applying stormwatey regulations retroactively to vested
projects undermines the certainty and predictability provided
by vesting laws, '

Petitioners ask the Court to reverse the Court of Appeals and hold
that vesting laws do not apply to ldiid use regulations imposed by
Ecology’s Phase I Permit requirements. In addition to being contrary to

established law and the plain terms of the vesting statutes, if stormwater

‘regulations are not subject to vesting, then much of the certainty that

vesting statutes are meant to provide would be lost.

- Stormwater regulations drive the physical layout of development
sites. For example, stormwater regulations dictate the size of stormwater
detention vaults.and require land to be reserved for specific uses, such as
for dispersion or infiliration of stormwater. Applying stormwater
r@gulations retroactively would mean that projects that are otherwise
vested to all other land use regulations would need to be redesigned
potentially vears after the project’s vesting date to comply with updated
stormwater regulations. Those cha;lges to the project would likely require
corresponding adjustments to other aspects of the project that are
otherwise unrelated to stormwater, such as the number of lots available for
building homes or the size of common area recreation tracts. If stormwater

regulations are not subject to the vesting statutes, then what remains of

vested rights is illusory, since changes to land uses required by stormwater

regulations will have a cascading effect on the physical layout and

{03161151,DGCX2 } ': _ 5




corresponding uses available for ;the remainder of the applicable
development site.

Under many local codes, if the changes to a project are significant
enough, then the project will need to be reviewed as a new application,
thereby extinguishing the vested status for the entire project. That would
méan that those projects literally would be sent back ton the drawing board.
This is exactly the type of fluctuating land use policy that the vested rights
doctrine and vesting statutes are meant to guard against. Under state

vesting statutes; property owners are protected from such disastrous real

world consequences,

C.  Ecology’s goals can be achieved in harmony with vested rights
and without creating significant environmental impacts
~ because even vested projects must comply with stormwater
__regulations previously approved by Ecology.

Ecology states that if development projects are vested to
stermwater regulations in effect at the time of application, then those
projects with applications filed prior to the effective date of the ﬁew t
regulations would be “exempt from the required pollution controls.”
Ecology Brief at 2, Ecology later argues that the conseduence of allowing
projects to vest to existing stormwater regulations “would be to allow
development projects to polluie waters of the state in violation of federal
and state water pollution laws with adverse consequences to public liealth
and the environment.” Ecology Brief at 15. |

E It is important to understand that despite Ecology’s dire statements,

vested projects are not exempt from stormwater regulations. To the-.




contrary, vesting means only that the project must be considered under the
stormwater regulations in effect at the time a complete application is filed.
Thié means that all applications filed after new regulations are adopted
and made effective must comply with those new regulations. Conversely,
applicationé for projects filed before the new regulations have come into

- effect are subject to the regulations that were in effect when the
application was filed. In eit}-ler- case, the project will need to comply with
T:he applicable stormwater regulations,

Stormwater regulationslare updated regularly (typically every ten
years or so), and as new regulations are _;adopted, new projects are built to
th_e standards required by the new regulations, This itere&ive process
| allows Eeology to impose new standards in accordance with the best
| avéilable' science at the time. The science, of course, is constantly.
éhanging. Stormwater regulations; however, cannot be in a similar staterof
'- cbnstant;change because it would create a wholly unpredictable and
" unworkable regulatory regime given the massive amount of time, money
and effort that goes into preparing and processing applications for
development projects, To account for the préctical reality of real prbperty
development, regulations need to bé adopted and implemented in.a
predictable manner. Over time, the built environment will continue to
' deﬁelop and redevelop under the evolving stormwater standards and in
that process it will continually bend toward achieving the goals of the

+ Clean Water Act,

(03161151.DOCK:2 } 7 '




Ecology argues that it can direct municipalities to use their police
power to eliminate vesting through Permit Condition S5.C.5.a.iii. Ecology
Brief at pp, 15 - 17.> Ecology states that the use of police power is
nécessary “{o protect the public health and Welfare from the signiﬁcant
a'dverse impacts of poorly managedestormwater.“ Ecology Brief at p, 17.
There is no reason to exercise police power under these circumstances
because the public health and welfare already is protected.

As explained above, even vested projects need to comply with
Ecology’s stormwater regulations. Vested projects must comply with the
stormwater regulations that were in effect when a complete permit
appl'icatiorln was filed. When new regulations are adopted, projects with

existing applications are reviewed under the stormwater regulations

' pfeviously in effect. As time passes, that list of vested projects quickly

diminishes and all new projects are subject to the new regulations. This

fransition from the prior standards to the new standards—-—in addition to

being in harmony with the vested rights doctrine--makes compliance
predictable and fair,

© The limited benefit of imposing the challenged Condition
3.5.C.5.a.ii (i.e., vesting is lost if conslluctlon has not started by June 30,

20290) is further diminished by the fact that even those projects that are

% As noted by the Court of Appeals, Ecology did not argue and the Pollution Control

Hearings Board did not address in its decision whether Condition $5.C.5,a.1ii was a valid
use of police power. Snohomish County v. Pollution Control Hearings Board, No. 46378-

. 4-11 (Wash. Ct, App, Jan, 19, 2016) at p. 17, Accordingly, the only issue to be addressed

by the Court in this appeal is the application of the vested ughts dectyine,




“vested aﬁd develop’ed ﬁhder pricr stormwaiter regulations will be

. redeveloped in the futule under stormwater standards then in effect, which
_ | ‘, lWlll be based on updated sclence The quesuon 1n tlns case, thercforﬁ, 1s
whethel the well establkshed brlght linie vested ughts rule should be -

- . chmmated w1th respcct to stormwater 1eguht10ns in o1der to achleve: a

) small mcremé}ntal reduetmn in 5t01mwater dlscheu ges.over the near. 1erm‘?




“Appropriate provisions are made for,..drainage ways.” The local
legislative body determines that appropriate provisions are made for
drainage ways by confirming £hat the proposed plat complies with the
stormwater regulations in effect at the time the comple‘#a preliminary plat
application was filed. See RCW 58.17.033, Contrary to Petitioners
arguments that stormwater regulations are not subject o vesting, the state
subdivision statutes expressly require that subdivisions are to be evaluated
under the stormwater regulaﬁons to which the project is vested.

The Court of Appeals decision also is supported by elxisting case
law that addresses when a regulation is a land use control ordinance
subject to yesting. New Castle Investmem.; v. City of LaCenter, 98 Wn.,
App. 224, 989 P.2d 569 (1999); Westside Business Park v. Pierce County,
100 Wn, App. 599, 5 P.3d 713 (2000). In New Castle, the issue before the
Court was whether the vesting 'provisions of RCW 58.17.033 applied to
tfansporta‘tion impaqt fees (“’I:IFS”) assessed on new developments. The
Court he-ld that a “land use oontro.l ordinance” under RCW 58.1 ’.;‘._033 is
one that exerts “a restraining or directing influence over land use.” New

Castle, 98 Wi, App. at 229, The Court then explained that the requirement

“to pay a fee did not exert a restraining or directing influence on the use of

land:

TIFs do not affect the physical aspects of development (i.e.,

- building height, setbacks, or sidewalk widths) or the type of
uses allowed (i.e., residential, commercial, or industrial), If
‘they did, then TIFs would be subject to the vested rights
doetrine...,[But blecause TIFs do not “control” land use, do
not affect the developer’s rights with regard to the physical

, {03]()1']_51.[)0lCX;2l,} o “ 10 o
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use of his or her land, and are best characterized as revenue
raising devises rather than land use regulation, we hold that
the definition of “land use control ordinances” does not
include TIFs,

Id. at 237-38. . |

In Westside, the Court relied on its holding in New Castle and
concluded Vexpressly that “storm water drainage ordinances do exert a
‘rcstrainh;g or directing influence’ over land use and are therefore land use
control ordinances.” Westside, 100 Wn. App, at 607. Stormwater

regulations do affect the physical aspects of development. Thus, the Court

held: “Storm water drainage ordinances are land use control ordinances”
that are subject fo the vesting provisions of RCW 58.17.033., 1d. (emphasis
added). _

Here, the Permit unguestionably exerts a restraining and directing
influence over land use, As explained by the Court of Appeals:

The 2013-2018 Permit requirements by their very design
ar¢ intended to exert a restraining and directing influence
over the development and-redevelopment of land to
effectuate Ecology’s regulation of stormwater discharges
into Washington’s waters, Certain project developers must
- comply with loca] ordinances enacted under the 2013-2018
Permit requiring, for example, that they utilize source
control best management practices, implement on-site
stormwater best management practices, and implement
flow control standards to reduce the impacts of stormwater
runoff. These and other 2013-2018 Permit requirements
would significanily curtail how developers use their land.

Slip Op. at 13, .

ST ‘.{.03]61 151'_1)0(;}_(-’2} o 11 =




Contrary to Petitioners’ arguments, the Court of Appeals decision
does not expand the vesting doctrine, but rather applies it consistently with

established case law and in accordance with the plain language of the

 vesting statutes. Even Petitioners do not dispute that the effect of

stormwater regulations is to regulate and control the use of land. Instead,
Petitioners argue that because stormwater regulations are aimed at

achieving an environmental objective, they cannot be land use controls, In

essence, Petitioners argue that a regulation can either be an environmental

regulation or a land use control regulation, but not both. This argument is
not supported by a number of cases cited by the Court of Appeals in which
courts have found several environmental regulations to be subject to
vested rights. Slip op., at. 14 (citing examples of regulations addressing
water conrse buffers, water draiﬁage, riiaarian buffers, and storm
drainage-—all of Which were subjf\:ct to vesting).

The Court of Appeals’ decision is well reasoned and supported by
prior decisions and the text of the vesting statutes, Stormwater regulations
are land use control ordinances subject to state vesting statutes and local
jurisdictions cannot apply newly adopted stormwater regulations to vested
permit applicants. Petitioners arguments to the contrary fail.

Petitioners preemption aréumehts also fail. In Washington, there is

a strong presumption against finding precmption. Hisle v. Todd Pac.

Shipyards Corp., 151 Wn.2d 853, 864, 93 P.3d 108 (2004), “Preemption
- may be found only if federal l-aiw cles'ir]y evinces a (iqllgl'cssi01lal intent to

‘preempt state law, or there is such a direct and positive conflict that the




two acts cannot be reconciled or consistently stand together.” Id. (citing
Dept. of Labor Indus. v. Common Carriers, Inc., 111 Wn,2d 586, 588, 762
P.2d 348 (1988)). The Court of Appeals correctly found no such
congresslional intent or an irreconeilable conflict between the federal
requirements and state vesﬁng laws. Slip Op. at 21-25,
The federal Clean Water Act (“CWA”) delegates authority to the
states to implement “controls to reduce the discharge of pollutants to the
| maximum extent practicable.” 33 U.S.C. § 1342(p)(3)(B)(iii). The phrase
“maximum extent practicable” provides the necessary flexibility for state
agencies to achieve the CWA’s pollutant reduction goals without creating
unnecessary conflicts with state laws. The federal delegation grants
Ecology and other state agencies significant discretion to determine the
_ methods‘ar'ld timing for meeting discharge limitation goals.
~ The CWA does not provide a specific compliance date, Thosé
tii_ning issues are within the reasonable discretioh of the state agency,
Hete, Ecology argues that state v.ésting laws are preempted by CWA
_ requirements, but the CWA provides Ecology the flexibility to ihlplement
CWA standards in harmony with state vesting laws, and the Court of
Appeals correctly ruled that it must do so.
The Court of Appeals decision does not prevent Ecology from
rrdeveloping-‘and_ implementing sﬁingent water quality standards as required
by the CWA. Rather, the decision requires that Ecology irﬁpl_ement ﬁaos_e
standards in 8 manner that does not violate important protections in state
: 1aw fo__r private property owner_s—,prétectiqns rooted in the Washington

3




State Constitution and federal Due P.ro‘cess requirements, See West Main
Associates v. Cily of Bellevue, 106 Wn.2d 47, 50-52, 720 P.2d 782 (1986).
| Even Ecology recognizes that “[t}he only issue in this appeal is the
iiming requirement for implementaﬁon of the stormwater controls.”
Ecology Petition at 13, The Permit’s requirements will be. implemented for
all development projects that have not already reached a point in the
development process where they have vested to prior stormwater
requirements, State vesting laws do not prevent implementation of federal
law, they simply establish the point in time when applying new regulations
to established projects is no ldnger practicable. |

| V. CONCLUSION

| The Court of Appeals’ decision is in accordance with established
case law, complies with the plain Language of federal law and state vesting
statutes, and mekes sense in the real world given the practical realities of
private property development, MBA asks that the Court affirr-n the Court
of Appeals® decision and that this matter be remanded to the Pollution
Control Heérings Board to revise cbndition S5.C.5.a.ii in the 2013-2018
Phase I Municipal Stormwater Permit to specify that the 2013-2018 Permit

applies only to those completed applications submitted after July 1, 2015,

7
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2,
DATED this day of August, 2016.
CAIRNCROSS & HEMPELMANN, P.S.

/]wa/fzw L

Nancy Balnbh@lge Rogers, WSBA No. 26662
Randall P. Olsen, WSBA No, 38488
Cairneross & Hempelmann, P.S,

524 Second Avenue, Suite 500

Seattle, WA 98104-2323

Telephone: (206) 587-0700

Attorneys for Master Builders Association
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DATED this _Zﬂ_ day of August, 2016, at Seattle, Washington,

« . - RacheMWang, Legal Assistant (/.

-~ " CAIRNCROSS & HEMPELMANN, P.S,
'524 Second Avenue, Suite 500 .

-Seattle, WA 98104-2323 - .~ -

Teléphone: (206)254«4485 R R .

~ TFagsimile: (206) 587-2308. . - - . L - e

.. E-mail: rwang@eaimeross.com o 0




OFFICE RECEPTIONIST, CLERK

To: Rachel Wang

Ce: ‘alethea.hart@co.snohomish,wa.us’; ‘Laura.Kisielius@co.snchomish.wa.us’,
'darren.carnell@kingcounty.gov'; 'devon.shannon@kingcounty.gov';
'Jamie.howsley@jordanramis.com'; 'lisa.mckee@jordanramis.com”,
'joseph.schaefer@jordanramis.com’; 'patricia, repp@jordanramis,com’;
kristin.french@jordanramis.com'’, 'RonaldL@atg.wa.gov", 'phyllisb@atg.wa.gov",
Ibrimmer@earthjustice.org’; 'ttrue@earthjustice.org’; 'jhasselman@earthjustice.org'; Padilla-
Huddleston, Dicnne (ATG) (DionneP@ATG.WA.GOV); 'terrl@foster.com'; 'nelsj@foster,com”;
'christine.cook@clark.wa.gov', chris.horne@clark.wa.gov; 'theresa. wagner@seattle.gov',
epauli@eci.tacoma.wa.us; 'jon.walker@ci.tacoma.wa.us’, 'AdamF@biaw.com'; 'cohee@trmw-
law.com’; 'tupper@tmw-law.com'; 'bth@pacificlegal.org', 'ewb@pacificlegal.org'; Randall
Olsen; Nancy Rogers

Subject: RE: Snohomish County et. al v. WA State Dept. of Ecology, et. ai - Supreme Court Case MNo.
92805-3

Received 8-29-2016

Supreme Court Clerk’s Office

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by e-
mail attachment, it is not necessary to mail to the court the original of the document.

Questions about the Supreme Court Clerk’s Office? Check out our website:
http://www.courts.wa.gov/appellate trial courts/supreme/clerks/

Looking for the Rules of Appellate Procedure? Here's a link to them:
hitp://www.courts.wa.gov/court rules/?fa=court rules.list&group=app&set=RAP

Searching for information about a case? Case search options can be found here:
http://dw.courts.wa.gov/

From: Rachel Wang [mailto:RWang@~Cairncross.com]

Sent: Monday, August 29, 2016 3;12 PM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>

Cc: 'alethes.hart@co.snohomish.wa.us' <alethea.hart@co.snohomish.wa.us>; 'Laura.Kisielius@co.snohomish.wa.us'
<Laura.Kisielius@co.snohomish.wa.us>; 'darren.carnell@kingcounty.gov' <darren.carnell@kingcounty.gov>;
'devon.shannon@kingcounty.gov' <devon.shannon@kingcounty.gov>; 'Jamie.howsley@jordanramis.com’
<Jamie.howsley@jordanramis.com>; 'lisa.mckee @jordanramis.com' <lisa.mckee @jordanramis.com>;
'joseph.schaefer@jordanramis.com’ <joseph.schaefer@jordanramis.com>; 'patricia.repp@jordanramis,com’
<patricia.repp@jordanramis.com>; 'kristin.french@jordanramis.com' <kristin.french@jordanramis.com>;
‘RonaldL@atg.wa.gov' <RonaldL@atg. wa.gov>; 'phyllisb@atg.wa.gov' <phyllish@atg.wa.gov>;
'fbrimmer@earthjustice.org' <jbrimmer@earthjustice.org>; 'ttrue@earthjustice.org' <ttrue@earthjustice.org>;
'jhasseiman@earthjustice.org’ <jhasselman@earthjustice.org>; Padilla-Huddleston, Dicnne {ATG)
{RionneP@ATG. WA, . GOV) <DionneP@ATG.WA.GOV>; 'terr@foster.com’ <terrl@foster.com>; 'nelsj@foster.com'
<nelsj@foster.com>; "christine.cook@clark.wa.gov' <christine.cook@clark,wa.gov>; chris.horne@clark.wa.gov;
'theresa.wagner@seattle.gov' <theresa.wagner@seattle.gov>; epauli@ci.tacoma.wa.us; 'jon.walker@ci.tacoma.wa.us'
<jon.walker@ci.tacoma.wa.us>; 'AdamF@biaw.com' <AdamF@biaw.com>; 'cohee@tmw-law.com' <cohee@tmw-
law.com>; 'tupper@tmw-law.com' <tupper@tmw-law.com>; 'bth@pacificlegal.org' <bth@pacificlegal.org>;

‘awb @pacificlegal.org' <ewbh@ pacificlegal.org>; Randall Oisen <ROlsen@Cairncross.com>; Nancy Rogers
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<NRogers@Cairncross.com>
Subject: Snchomish County et. al v. WA State Dept. of Ecology, et. al - Supreme Court Case No. 52805-3

Re: Snohomish County et. al v. WA State Dept. of Ecology, et. al - Supreme Court Case No. 82805-3
Dear Clerk of the Court,

Attached please find a Notice of Appearance; Master Builders Association of King and Snohomish County’s Motion to File
Amicus Curiae Brief; Brief of Amicus Curiae Master Builders of King and Snchomish Counties; and a Declaration of
Service for filing in the above-referenced matter. These documents are respectfully submitted on behalf of;

Nancy Bainbridge Rogers, WSBA # 26662
Email: nrogers@cairncross.com

Randall P. Olsen, WSBA # 38488

Email: rolsen@caricnross.com
Telephone: (206) 587-0700

All other parties to this action will be served as indicated in the attached Declaration of Service as per their prior mutual
agreements.

Sincerely,

CH& | Rachel Wang

Lepal Assistant to Randall P. Olsen

Cairncross & Hempelmann

524 Second Avenue | Suite 500 | Seattle, WA 981042323
d: 2062544485 | [:206-587-2308

Our website has a new look, Visit us today at www.cairncross.com.

A member of Mackrell International, a Global Network of Independent Law Firms.

This email message may contain confidential and privilegad information. If you are not the intended recipient, plaase contact the sendet by reply email
and delele the original message withou! reading, disciosing, or copying iis contents.



