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I. INTRODUCTION 

This case turns on a single question of law: whether article 4.1 of 

the current collective bargaining agreement ("CBA") between the State 

and SEIU Healthcare 775NW ("SEIU 775" or "the Union") includes a 

union security provision authorized by RCW 41.56.113(l)(b)(i) and, by 

extension, RCW 41.56.122(1). Correctly interpreting the relevant statutory 

and contractual language, the Superior Court held that the CBA contains 

union security provisions that those statutes permit, including 

"maintenance of membership" union security provisions. 

Abandoning the primary arguments she made in the Superior 

Court, appellant Miranda Thorpe asserts here that RCW 41.56.122(1) and 

RCW 41.56.113(1)(b)(i) preclude the State and SEIU 775 from agreeing 

to maintenance of membership union security provisions because such 

clauses do not require every member of the bargaining unit to financially 

support the union. Thorpe's argument rewrites the text of both statutes. 

Furthermore, seventy years of unbroken federal and state labor law 

precedent leave no doubt that (1) the Legislature authorized the State and 

SElU 77 5 to adopt maintenance of membership union security provisions 

and (2) the operative CBA includes union security provisions within the 

meaning of both RCW 41.56.113(1)(b)(i) and RCW41.56.122(1). 

This Court should affirm. 
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II. STATEMENT OF THE CASE 

A. Factual Background1 

1. Union Security Provisions in the Current CBA between 
SEIU 775 and the State. 

Thorpe is one of the many thousands of home care workers, known 

as Individual Providers ("IPs"), whom SEIU 775 represents for collective 

bargaining purposes pursuant to RCW 74.39A.270 and RCW 41.56.026. 

CP 18, 395. The current CBA between the State and SEIU 775 took effect 

on July 1, 2015. CP 82. A1ticle 4.1.A provides: "In accordance with RCW 

41.56.ll3(1)(b)(i), the State as payor, but not as the employer, shall cause 

the appropriate entity or agency to deduct the amount of dues or, for non-

members of the Union, a fee equivalent to dues from each home care 

worker's payment for services (paycheck or direct deposit)." CP 95. 

Article 4.l.B provides that any IP who does not wish to join or 

financially support the Union may opt out of union membership, and the 

obligation to pay union dues, by notifying the Union within 30 days of 

being informed of the right to opt out. !d. If an IP chooses not to opt out 

initially, she will be assessed monthly Union dues until such time as she 

1 Thorpe's Statement of the Case refers to "facts" and documents not presented to the 
Superior Court. See Op. Br. at 6-10 & nn. 3, 4, 5, 7, 8, 9, 12. "On review of an order 
granting or denying a motion for summary judgment the appellate court will consider 
only the evidence and issues called to the attention of the trial court." RAP 9.12 
(emphasis supplied). Accordingly, this CaUl'! should not consider any ''facts" or 
documents Thorpe did not present to the Superior Court. 
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opts out. Jd. An IP who has not opted out of paying dues is treated as a 

member in good standing of SEIU 77 5 regardless of whether she signs a 

membership card. CP 396. Such individuals enjoy all the rights of 

membership including the right to run for office, vote in officer elections, 

vote on amendments to the Union constitution and bylaws, vote to ratify 

or reject all proposed CBAs, and determine the dues rate. CP 396-397. 

Article 4.1.C provides that an IP who chooses to sign an SEIU 775 

membership card must pay all assessed union dues and fees unless and 

until the card is validly revoked. CP 95. Article 4.1C of the CBA further 

states: "The Employer shall honor the terms and conditions of each home 

care worker's signed membership card." Id. SEIU 775's membership card 

provides in pertinent part: 

I hereby request and accept membership in SEIU 77 5. I 
authorize 775 to act as my exclusive representative in 
collective bargaining over wages, hours and· other terms 
and conditions of employment with my employer(s). I 
authorize my employer(s) to deduct from my wages all 
Union dues and other fees or assessments as shall be 
certified by 775 under its Constitution and Bylaws and to 
remit those 

0 

amounts to 77 5. This authorization is 
irrevocable for a period of one year from the date of 
execution and from year to year thereafter unless not less 
than thirty (30) and not more than forty-five ( 45) days prior 
to the annual anniversary date of this authorization or the 

0 
termination of the contract between my employer and the 
Union, whichever occurs first, I notify the Union and my 
employer in writing, with my valid signature, of my desire 
to revoke this authorization. 

3 



CP 400. Article 4.l.C thus requires every IP who has signed this 

membership card to contribute to the Union via a payroll deduction for the 

duration of the CBA, unless he or she revokes this dues authorization 

within the annual15-day "escape period" specified on the card. 

As of January 2016, approximately 29,000 of the 34,500 IPs in the 

bargaining unit had signed SEIU 775 membership cards. CP 418. 

2. The History of Union Security Provisions in CBAs between 
the State and SEIU 775. 

On November 6, 2001, the People of Washington approved the 

Washington In-Home Care Services Initiative, Initiative 775. CP 394. 

Initiative 77 5 established a single statewide IP bargaining unit that now 

bargains directly with the Governor. !d. The first IP CBA between SEIU 

775 and the State was signed in January 2003. Id. Until the United States 

Supreme Court's decision in Harris v. Quinn, 134 S. Ct. 2618 (2014), 

Article 4 of the CBA included an "agency shop" union security provision 

that required all IPs to pay either member dues to the Union or, in the 

alternative, non-member fees.Z CP 46. RCW 41.56.113(1)(b)(i) both 

contemplated that the parties could agree to such a union security 

provision and required the State to enforce the ·parties' agreements 

2 An "agency shop'' does not t•cquire bargaining unit members to join or remain 
members of the union as a condition of employment. Ass 'n of Capitol Powerhouse 
Engineers v. State, 89 Wn.2d 177, 181, 570 P.2d 1042 (1977). However, in an agency 
shop, if an employee chooses not to join the union, the employee must pay a fee to the 
exclusively recognized employee organization. I d. 

4 



regarding union membership dues and non-member fees via mandatory 

payroll deductions. 

Prior to the Supreme Court's decision in Harris, IPs who did not 

wish to be Union members had three choices: They could (1) pay an 

agency fee that was the equivalent of full monthly membership dues but 

decline membership; (2) object to paying the full agency fee equivalent of 

dues and instead pay a reduced agency fee "objector" rate;3 or (3) object to 

paying dues and fees on religious grounds and pay the equivalent of full 

member dues to a charity of their choice.4 CP 394. 

On June 30, 2014, the U.S. Supreme Court held 5-4 in Harris v. 

Quinn that the First Amendment prohibits a state from collecting a 

mandatory agency fee from employees who wish neither to join nor 

financially support a union where the employees are not "full-fledged 

public employees." 134 S. Ct. at 2638, 2644. The day after the Harris 

3 The First Amendment limits the statutory and contractual financial obligations of 
public employees who object to union membership on other than religious grounds to 
obligations related to union collective bargaining activities. See, e.g., Chicago Teachers 
Local No. 1 v. Hudson, 4 75 U.S. 292, 310 (1986), 
4 A public employment CBA containing union security provisions 

must safeguard the right of nonassociation of public employees based 
on bona fide religious tenets or teachings of a church or religious body 
of which such public employee is a member. Such public employee 
shall pay an amount of money equivalent to regular union dues and 
initiation fee to a nonreligious charity or to another charitable 
organization mutually agreed upon by the public employee affected and 
the bargaining representative to which such public employee would 
otherwise pay the dues and initiation fee, 

RCW 41.56.122(1). 
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decision issued, SEID 775 asked the State to cease agency fee and 

religious objector paycheck deductions for the 0.5% of the IP bargaining 

unit who had previously objected to paying full Union dues. CP 394-395. 

Because the applicability of Harris to IPs in Washington was (and 

is) an open legal question, on September 26, 2014, the State and SEID 775 

entered into both a Memorandum of Understanding ("MOU") that 

modified article 4 of the operative 2013-2015 CBA and a Tentative 

Agreement ("TA'') with respect to a1ticle 4 for the 2015-2017 CBA. CP 

74-76, 395. The relevant provisions of the MOU and theTA, which are 

identical to the current CBA, CP 395, are described in section I above. 

In accordance with the operative CBA, upon notice to the Union 

by the State on May 27, 2015, of Thorpe's hire as an IP, SEID 775 sent 

Thorpe a notice of her right to not join or financially support the Union. 

CP 3 96, 402-403. Thorpe did not exercise her right to opt out at that time. 

Id. Had Thorpe notified the Union within the 30-day period specified in 

the CBA that she did not wish to join or financially suppmt SEIU 775, the 

Union would have notified the State of that fact per article 4.1.8. CP 95. 

The State would have immediately ceased all payroll dues deductions with 

respect to Thorpe. Id. In that case, the Union would have promptly 

refunded to Thorpe all of the dues previously deducted from her paycheck, 

with interest. I d. 
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B. Procedural Background 

Thorpe filed the instant civil action on October 9, 2015. Dk:t. # 1. 

SEIU 775 first learned that Thorpe objected to paying monthly dues when 

she served the Union with the Complaint on October 12. CP 396. The next 

day, at the Union's request, the State stopped deducting dues from 

Thorpe's paychecks. CP 381, 396, 405. The State deducted no additional 

dues or fees from Thorpe's paychecks. CP 381,396. 

Thorpe filed a motion for a temporary restraining order ("TRO") 

on October 15, to be heard the following morning. Diet. ##15, 29. The 

parties first appeared before Thurston County Superior Court Judge Mary 

Wilson on October 16. Dkt. #29. The State presented the court with a 

sworn declaration attesting that, "from October 13, 2015 forward, union 

dues will not be deducted from any future individual provider payments 

made by DSHS to Ms. Thorpe's [sic]." CP 381. Because Thorpe was no 

longer subject to the CBA provisions that she claimed were unlawful, the 

Superior Court determined that there was no need to have Thorpe's 

motion for injunctive relief heard either as a TRO that day or on an 

expedited schedule with a different judge the following week. Dkt. #29. 

Thorpe nonetheless insisted that her application for a TRO be 

heard on the Court's ex parte calendar that afternoon. Court 

Commissioner Rebekah Zinn denied Thorpe's TRO application because 
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there was no well-grounded fear of an immediate invasion of her legal 

rights and she had an adequate remedy at law. Dkt. #22. 

Thorpe then sought a preliminary injunction. A hearing was held 

on November 6, 2015. Diet. #23. Judge Wilson denied Thorpe's motion for 

preliminary injunction on the same basis as the Commissioner. Dkt. #34. 

Thorpe filed a renewed TRO application on November 19, again 

asking the court to enjoin the State from enforcing article 4.1A of the 

CBA. Dkt. #50. The court denied Thorpe's renewed TRO motion on 

November 20. Dkt #56. 

The parties filed cross-motions for summary judgment with a 

hearing date of February 26, 2016. Diet. ##47, 59, 62. After oral argument, 

the Superior Court granted the summary judgment motions of the Union 

and the State, and denied Thorpe's motion. CP 344-346. The Superior 

Cou1t agreed with the Union and the State that 

(1) the current CBA contains at least one "union security provision 

authorized in RCW 41.56.122" so that RCW 41.56.113(l)(b)(i) rather than 

RCW 41.56.113(1)(a) governs this case; 

(2) any "union security provision authorized by RCW 41.56.122" 

will trigger RCW 41.56.113(1)(b)(i) and not just an agency shop union 

security provision, as Thorpe contended in the Superior Court; 
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(3) the Legislature intended the term "union security provision" as 

used in both RCW 41.56.122 and RCW 41.56.113(l)(b)(i) to have the 

same meaning as the term has under the substantially similar federal 

National Labor Relations Act; 

( 4) federal and state labor decisions and authorities dating back 

almost 70 years hold that a CBA maintenance of membership provision 

with an annual escape clause is a union security provision; and 

(5) Article 4.1 of the CBA contains inter alia a maintenance of 

membership union security provision with an annual escape period. 

See 2/26/16 Hearing Transcript ("2/26/16 Tr."), RP 34-40. Thorpe timely 

appealed and sought direct review in the Supreme Court. CP 347-353. 

III. ISSUE PRESENTED FOR REVIEW 

Whether article 4 of the 2015-2017 CBA contain.s at least one 

union security provision within the meaning ofRCW 41.56.113(1)(b)(i)? 

IV. ARGUMENT 

Thorpe claims that the State's enforcement of the monthly dues 

deduction provisions of the CBA between the State and SEIU 775 with 

respect to an IP who has not executed a written authorization in 

accordance with RCW 41.56.113(1)(a) violates RCW 41.56.113(1) 

because the CBA does not contain a union security provision permitted by 

RCW 41.56.113(1)(b)(i). Correctly interpreting both the relevant statutory 
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and contractual provisions, as well as seven decades of unbroken federal 

and state labor law precedent, 'the Superior Court granted summary 

judgment to SEIU 775 and the State. An appellate court reviews summary 

judgment mlings de novo. Keck v. Collins, 184 Wn.2d 358, 370, 357 P.3d 

1080 (20 15). This Court should affirm. 

A. Both RCW 41.56.113 and RCW 41.56.122 Authorize 
Several Types of Union Security Provisions Including 
"Maintenance of Membership" Clauses. 

1. No Individual Written Authorization for the Deduction 
of Union Dues is Required Where the State and the IPs' 
Exclusive Bargaining Representative Include 
Qualifying Union Security Provisions in their CBA. 

RCW 41.56 and RCW 74.39A.270 both govern IP collective 

bargaining. This case involves RCW 41.56.113 and RCW 41.56.122 

(attached as appendices hereto). RCW 41.56.113(1) rather than RCW 

41.56.113(2) covers IPs because they receive their pay directly from the 

State. The certification or recognition of an exclusive IP bargaining 

representative triggers the application ofRCW 41.56.113(l)(a): 

Upon the written authorization of an individual provider 
... within the bargaining unit and after the certification or 
recognition of the bargaining unit's exclusive 
representative, the state as payor, but not as the employer, 
shall . . . deduct from the payments to an individual 
provider ... the monthly amount of dues as certified by the 
secretary of the exclusive bargaining representative and 
shall transmit the same to the treasurer of the exclusive 
bargaining representative. 

10 



This provision allows the State to make payroll deductions for the 

membership dues set by the union that represents the IPs upon an IP's 

written authorization of that deduction. 

The successful negotiation of a CBA between the State and the 

IPs' exclusive bargaining representative implicates RCW 41.56.113(1)(b). 

That statutory section provides, inter alia, that: 

(b) If tbe governor and the exclusive bargaining 
representative of a bargaining unit of individual providers, 
family child care providers, adult family home providers, or 
language access providers enter into a collective bargaining 
agreement that: 

(i) Includes a union security provision authorized in 
RCW 41.56.122, the state as payor, but not as the 
employer, shall, subject to (c) of this subsection, enforce 
the agreement by deducting from the payments to 
bargaining unit members the dues required for membership 
in the exclusive bargaining representative, or, for 
nonmembers thereof, a fee equivalent to the dues. 

(emphasis added).5 The incorporated statute, RCW 41.56.122, provides in 

pertinent part: "A collective bargaining agreement may: (1) Contain union 

security provisions: PROVIDED, That nothing in this section shall 

authorize a closed shop provision."6 

5 RCW 41.56.113(1)(c) requires that the costs to the State in maldng the deductions 
required by subsection (I )(b) be a subject of bargaining between the State and the 
exclusive bargaining representative. RCW 41.56.113(1)(c)(i)-(ii). 
6 A "closed shop" requires all employees to be union members at the time of their initial 
employment. Ass'n of Capitol Powerhouse Engineers, 89 Wn.2d at 181 n. 2. Such a 
requirement "closes the shop" to all nonunion employees. Id. 
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Under these statutes, once the State and the union for the IPs 

negotiate a CBA that contains a qualifying union security clause, RCW 

41.56.113(l)(b)(i) requires the State to enforce the terms of the CBA 

pertaining to union membership dues or to equivalent non-member fees 

though deductions from the IP's paycheck regardless of the IP's written 

authorization.7 By contrast, even after the execution of a CBA with a 

qualifying union security clause, an IP must still give written authorization 

for the deduction of dues or fees assessed fOl' reasons other than the 

monetary requirement for union membership. RCW 41.56.113(1)(b )(ii). 

Because Thorpe did not initially exercise her right to opt out under 

article 4.l.B of the CBA, article 4.1A required the State to deduct Union 

dues from Thorpe, regardless of written her authorization, until she opted 

out. All parties agree that those monthly dues deductions without Thorpe's 

written authorization were lawful if, and only if, the CBA contains union 

7 RCW 41.56.113(2)(b)(i) contains parallel language applicable to providers who do not 
receive payments directly from tl1e State: 

(b) If the governor and the exclusive bargaining representative of the 
bargaining unit of language access providers enter into a collective 
bargaining agreement that includes a union security provision 
authorized in RCW 41.56. 122, the state shall enforce tl1e agreement by 
requiring through its contracts with third parties that: 

(i) The monthly amount of dues required for membership in the 
exclusive bargaining representative as certified by the secretary of the 
exclusive bargaining 1·eprescntative, 01', for nonmembers thereof, a fcc 
equivalent to dues, be deducted from the payments to the language 
access provider and transmitted to the treasurer of the exclusive 
bargaining representative. 

12 
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security provisions permitted by RCW 41.56.113(l)(b)(i) and RCW 

41.56.122. See Op. Br. at 16. Thorpe asserts that because, after the U.S. 

Supreme Court's decision in Harris, the State and the Union eliminated 

the prior agency shop union security provision in their CBA, the 

agreement no longer contains a union security provision that RCW 

41.56.113(l)(b)(i) and RCW 41.56.122(1) authorize. Thorpe is wrong. 

2. RCW 41.56.122(1) and RCW 41.56.113(1)(b)(i) 
Authorize the State and SEIU 775 to Negotiate Any 
Type of Union Security Provision they Choose, other 
than the Closed Shop. 

The primary objective of the court in construing a statnte is to 

ascertain and carry out the intent of the Legislatnre. City of Seattle v. 

Fuller, 177 Wn.2d 263, 269, 300 P.3d 340 (2013). Statntory interpretation 

should begin with the plain language of the statnte. Restaurant Dev., Inc. 

v. Cananwill, Inc., 150 Wn.2d 674, 682, 80 P.3d 598 (2003). In 

determining plain meaning, the court may look to all that the Legislatnre 

has said in the statute and related statutes that disclose legislative intent 

about the provision in question. Id.; Fuller, 177 Wn.2d at 269. It is 

axiomatic that a court has no authority to rewrite a statnte. State v. Groom, 

133 Wn.2d 679, 689, 947 P.2d 240 (1997). A court cannot add words to a 

statnte when the Legislature has not chosen to include them. Fuller, at 177 

Wn.2d at 269; Restaurant Dev., 150 Wn.2d at 682. 
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Here the parties dispute the meaning of the term "union security 

provision" as used in RCW 41.56.113 and RCW 41.56.122. While RCW 

41.56 does not define "union security provision," that term nevertheless 

has a clear and unambiguous meaning. See Ravenscroft v. Washington 

Water Power Co., 136 Wn.2d 911, 920, 969 P.2d 75 (1998) ("The fact that 

a word is not defined in a statute does not mean the statute is ambiguous"). 

As a general matter, courts should look to federal National Labor 

Relations Act ("NLRA") precedent in interpreting RCW 41.56 because the 

two statutes are substantially similar. State ex. rei. Wash. Fed'n of State 

Employees v. Board of Trustees of Cent. Wash. U., 93 Wn.2d 60, 67-68, 

605 P.2d 1252 (1980). In particular, the Public Employees Relations 

Commission ("PERC") has ruled that the Legislature intended the tenn 

"union security provision" in RCW 41.56.122 to have the same meaning 

as that term has in the decisions of the National Labor Relations Board 

("NLRB'') interpreting the NLRA. City of Seattle, Decisions 3169-A, 

3170-A, 3171-A, 3172-A, 3173-A, 3174-A, 3175-A, 1990 WL 693213 at 

*6 (PECB, 1990). In enacting RCW 41.56.122, "the Legislature was 

attempting to embrace 'union security' as a function of the collective 

bargaining agreement consistent with the federal model." Id. 

The term "union security provision" had a well-established 

meaning under federal labor law in 1973 when the Legislature enacted 
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RCW 41.56.122. City of Seattle, 1990 WL 693213 at *6 (RCW 41.56.122 

"was not enacted in a vacuum"). The definition of "union security" set 

forth in Roberts' Dictionary of Industrial Relations (BNA 1966) captures 

the meaning of the term as used in RCW 41.56.122(1). Id That dictionary 

defines "union security clauses" as "provisions in collective bargaining 

agreements which aim to protect the union against employers, non-union 

employees, andlbr raids by competing m1ions."8 

Labor law has long recognized several types of union security 

clauses, including tl1e "closed shop,''9 the "union shop,"10 the "agency 

shop,''11 and "maintenance of membership."12 Although RCW 

41.56.122(1) prohibits closed shop union security clauses, the statute 

permits public employers and unions to negotiate union shop, agency 

shop, and maintenance of membership union security provisions. City of 

Seattle, 1990 WL 693213 at *6. 

The 'maintenance-of-membership' agreement is a 
form of union security less stringent than agency shop. 
Such arrangements require all employees who are union 
members at the time fue contract is executed or at a 

8 See also Bryan A. Gruner, Black's Law Dictionary 1765 (lOth ed. 2014) (defining 
"unionHsecurity clause" as "A provision in a union contract intended to protect the union 
against employers, nonunion employees, and competing unions."). 
9 Described in footnote 6 supra. 
10 "'Union shop' clauses mm1date that all employees who are within a particulal' 
bargaining unit and are covered by a collective bargaining agreement must pay dues and 
initiation fees upon the completion of a specified period oftimo, usually 30 days." Ass'n 
of Capitol Powerhouse Engineers, 89 Wn.2d at 181 n. 2 (intemal quotation omitted). 
u Described in footnote 2 supra. 
12 Described infra. 
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specified time thereafter, and all employees who later 
become members, to retain membership as a condition of 
employment. Nonmembers have no duty to join. The 
"membership" requirement is satisfied so long as the 
employee continues to pay dues .... 

Maintenance-of-membership compulsion may run 
for the duration of the agreement ... however, where a 
contractual 'escape period' is provided, members who 
resign according to the specified procedures are no longer 
subject to the agreement. 

John E. Higgins, Jr., Developing Labor Law, § 26.III.B, at 2260-2661 

(BNA, 6'h ed. 2012). Maintenance of membership clauses are a 

l?ermissib1e form of union security under the NLRA. E.g., Horwath v. 

NLRB, 539 F.2d 1093, 1098-99 (ih Cir. 1976). 

Strictly speaking, the term "maintenance of membership" is a 

misnomer. This is because the only membership obligation any union 

security clause may lawfully impose upon an employee is the payment of 

membership dues. Id.; NLRB v. General Motors Corp., 373 U.S. 734, 742 

(1963); Pattern Makers' League of North America, AFL-CIO v. NLRB, 

473 U.S. 95, 106 n.l6 (1985). Despite what such union security clauses 

often literally provide, maintenance of membership provisions are lawful 

only to the extent they require ongoing union dues payments, as opposed 

to the maintenance of aetna! membership in the union. Horwath, 539 F.2d 

at 1 099; International Bhd. of Elec. Workers, Local No. 2008 

("Lockheed"), 302 NLRB 322, 329, n.26 (1991). 
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By the time the Legislature enacted RCW 41.56.122(1) in 1973, 

there existed a quarter-century of federal labor law precedent holding that 

maintenance of membership clauses-including those with annual escape 

period~r--were a standard type of union security provision .. E.g., Gen. 

Elec. X-Ray Corp., 76 NLRB 64, 71 (1948); Westinghouse Elec. Corp. 

(Cleveland, Ohio), 80 NLRB 945, 952 (1948); Standard Lime & Stone 

Co., 95 NLRB 628, 629-30 (1951); Int'l Ass'n of Machinists, AFL-CIO v. 

NLRB, 247 F.2d 414, 415 (2ct Cir. 1957); Perkins Mach. Co., 141 NLRB 

697 (1963); Standard Oil Co. of Cal., 166 NLRB 343 (1967), eriforced sub 

nom. Standard Oil Co. of Cal., W. Operations, Inc. v. NLRB, 399 F.2d 639 

(9th Cir. 1968). Furthermore, in 1967, the Washington Legislature enacted 

a collective bargaining statute regarding port districts that allowed CBAs 
' 

to contain "maintenance of membership provisions including dues check-

off arrangements." RCW 53.18.050(2). 

Consistent with the Legislature's understanding of maintenance of 

membership provisions as a form of union security and unbroken federal 

labor law precedent, PERC has repeatedly recognized that a maintenance 

of membership clause (including one with an annual escape period) is a 

union security provision authorized by RCW 41.56.122. Pierce County, 

Decisions 1840-A, 1847-A, 1849-A, 1851-A, 1852-A, 1853-A, 1854-A, 

1985 WL 635617 *8 (PECB, 1985); City of Seattle, 1990 WL 693213 at 
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*6; Northshore Utility District, Decision 10534, 2009 WL 3111376 at 

*16-17 (PECB, 2009). See also State of Washington Public Employment 

Relations Commission, Practitioner Guide 29 (version 2, Dec. 2007) 

(permissible union security provisions include the union shop, the agency 

shop, and maintenance ofmembership). 13 

In sum, maintenance of membership clauses are "union security 

provisions" within the meaning of RCW 41.56.122. Because RCW 

41.56.113(l)(b )(i) by its terms permits the inclusion of any "union security 

provision authorized in RCW 41.56.122," those statutes empowered the 

State and SEIU 775 to negotiate any type of CBA union security clause 

except for a closed shop. 

3. Nothing in the Text of RCW 41.56.113 or RCW 
41.56.122 Limits Authorized Union Security Clauses to 
Ones that Impose Financial Obligations on Each and 
Every Bargaining Unit Member. 

Thorpe asserts that RCW 41.56.122 and RCW 41.56.113(1)(b)(i) 

"authorize many types of union security provisions, but all authorized 

provisions must impose a mandatory financial obligation upon every 

member of the bargaining unit." Op. Br. at 17. If Thorpe were correct, no 

maintenance of membership clause would ever qualify as a union security 

provision under those statutes. The essential feature of a maintenance of 

13 Available at http://www.perc.wa.gov/quicklinks/Practitioner-Guidc.pdf. 
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membership union security clause is that each member of the bargaining 

unit has had, or will have, a choice whether to pay union dues. Howarth, 

539 F.2d at 1099. However, "[o]nce the choice in favor of supporting the 

union is made, the employee's obligation is not different from the 

obligation imposed by an agency-shop provision." I d. 

As noted above, PERC has repeatedly recognized that maintenance 

of membership clauses are union security provisions under RCW 

41.56.122. PERC's interpretation of public employee collective bargaining 

statutes such as RCW 41.56 is entitled to "substantial weight and great 

deference." E.g., Pasco Police Officers' Ass'n v. City of Pasco, 132 Wn.2d 

450, 470, 938 P.2d 827 (1997); City of Bellevue v. Int'l Ass'n of Fire 

Fighters, Local 1604, 119 Wn.2d 373, 381, 831 P.2d 736 (1992). 

Acceptance of Thorpe's contention that RCW 41.56.122 and RCW 

41.56.113(1)(b)(i) allow only union security clauses that impose 

mandatory financial obligations on all members of the bargaining unit 

would require rejection of PERC's expert determination that maintenance 

of membership clauses are a permissible form of a union security 

provision. There is, however, no merit to Thorpe's position.14 

" Thorpe conceded in the Superior Court that RCW 41.56.113(1)(b)(i) and RCW 
41.56.122 permit maintenance of membership clauses generally, just not ones with 
annual escape periods, such as the one in article 4.l.C of the CBA. CP 258-61, 362, 366 
& n.17, Thorpe has now reve1·sed course. 
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Thorpe first argues RCW 41.56.122(1) by its terms mandates that 

all union security provisions authorized by that section "must impose a 

mandatory financial obligation upon every bargaining unit member." Op. 

Br. at 17-20. One searches in vain for any words in RCW 41.56.122(1) 

imposing such a requirement. The statute simply states that "A collective 

bargaining agreement may contain union security provisions." Thorpe 

nevertheless argues the statute's proviso that "agreements involving union 

security provisions must safeguard the right of nonassociation of public 

employees based on bona fide religious tenets or teachings of church or 

religious body of which such public employee is a member" means that 

statute contemplates only union security provisions that impose financial 

obligations on every member of the bargaining unit. Op. Br. at 18. 

Thorpe's argument is a non sequitur. 

There are two ways that a CBA involving union security 

provisions can "safeguard the right of nonassociation of public employees 

based on bona fide religious" objections. First, the CBA can require 

religious objectors to pay the equivalent of union membership dues to 

charities of their choice. The State and SEIU 775 used that approach until 

.Tune 30, 2014. Alternatively, the CBA can excuse them from any 

mandatory financial obligations concerning the union. That is the 

approach that SEIU 775 and the State have used since June 30, 2014. 
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Thorpe insists RCW 41.56.122(1) precludes union security clauses 

that excuse employees with religious objections from mandatory financial 

obligations. Op. Br. at 18. Thorpe finds this prohibition in the statutory 

language providing that a public employee witb a religious objection 

"shall pay an amount of money equivalent to regular union dues and 

initiation fee to a nonreligious charity or to another charitable organization 

.... "While RCW 49.56.122(1) does use tbe word "shall," a "court will 

avoid literal reading of a statute which would result in unlikely, absurd, or 

strained consequences." Tingey v. Haisch, 159 Wn.2d 652, 663-64, 152 

P.3d 1020 (2007) (internal quotation omitted). "A reading that produces 

absurd results must be avoided because it will not be presumed that the 

legislature intended absurd results." Id. at 664 (internal quotation omitted). 

In such a case, the "spirit or purpose of an enactment should prevail over 

express but inept wording." Fraternal Order of Eagles, Tenino Aerie No. 

564 v. Grand Aerie ofFraternal Order of Eagles, 148 Wn.2d 224, 239, 59 

P.3d 655 (2002) (internal quotation omitted). 

Thorpe's construction of RCW 41.56.122(1) as forbidding union 

security clauses tbat absolve employees with religious objections to 

unionism from making financial contributions related to the union 

produces absurd results. The purpose ofRCW 41.56.122(1) is to provide a 

broad religious exemption from the obligation to pay union dues or fees. 
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Grant v. Spellman, 99 Wn.2d 815, 820, 664 P.2d 1227 (1983). 15 Under 

Thorpe's interpretation of the statute, the State and a union can adopt a 

CBA that includes a union security clause and grants employees with 

religious objections a limited exemption from the obligation to pay money 

concerning the union, in the form of a substitute obligation to pay the 

equivalent of fhll dues to an agreed-upon charity. But, in her view, RCW 

41.56.122(1) prohibits a CBA that grants employees with religious 

objections a total exemption from monetary contributions regarding the 

union by including a maintenance of membership union security provision 

rather than a more stringent type. Thorpe offers no reason why the 

Legislature would create such a counterintuitive statutory scheme. That's 

because the Legislature did not do so. 

The fact that the religious proviso of RCW 41.56.122(1) will not 

apply to a union security provision in a CBA that does not impose a 

mandatory financial obligation on all members of the bargaining unit does 

not render that statutory language superfluous. Cf Op. Br. at 20. The 

proviso establishes a floor regarding the religious exemption that the State 

and a union may adopt in CBAs containing union security provisions. The 

proviso does not erect a ceiling on the size of the exemption to which the 

15 Although Chief Justice Williams's opinion was designated a "special concurrence," 
five other Justices joined it, rendering his the majority opinion. I d. at 827, By contrast, 
only three Justices signed on to the "lead opinion." Id. at 820. · 
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parties may agree. In sum, nothing in RCW 41.56.122(1) prevents a union 

and the State from agreeing to a CBA with a union security provision that 

does not impose a mandatory financial obligation on all members of the 

bargaining unit. 

Local 2916, JAFF v. PERC, 128 Wn.2d 375, 907 P.2d 1204 

(1995), provides no support for Thorpe's illogical interpretation of RCW 

41.56.122(1). That case involved a CBA with an agency shop union 

security provision. I d. at 3 7 6. The question in Local 2916, IAFF was 

"whether the Public Employment Relations Commission (PERC) has 

jurisdiction to 1ule on a worker's complaint that a labor organization's use 

of the employee's agency fee is an unfair labor practice, where the 

worker's challenge is based on other than religious grounds." Id. The 

Court ruled 7-2 that PERC lacked such jurisdiction. 

The Court had no cause to consider, and did not consider, what 

types of union security provisions RCW 41.56.122(1) authorizes. The 

language Thorpe quotes on page 19 of her Opening Brief stands only for 

the uncontroversial proposition that an agency shop clause is a union 

security provision within the meaning of RCW 41.56.122(1). The Local 

2916, JAFF Court explicitly stated: "The issue we have addressed here 

relates only to whether PERC is the appropriate forum to decide these 

challenges to agency fees on nomeligious grounds .... " 128 Wn.2d at 
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383 (emphasis added). Loca/2916, IAFF does suggest, let alone hold, that 

RCW 41.56.122(1) forbids union security clauses that do not impose a 

mandatory financial obligation on every member of the bargaining unit. 

Thorpe is grasping at straws. 16 

Equally unavailing is Thorpe's claim that the text of RCW 

41.56.113(1)(b)(i) prevents the State and SEIU 775 from agreeing to a 

union security clause that imposes a mandatory financial obligation on 

some but not all members of the bargaining unit. Thorpe argues that the 

statute by its terms requires the State to universally and uniformly collect 

both union dues and equivalent non-member fees whenever the parties 

include a union security provision in their CBA. Op. Br. at 21-24, 33. Had 

the Legislature intended the statute to require the State to make payroll 

deductions from the "payments made to every member of the bargaining 

unit" whenever a CBA contains a union security clause, the Legislature 

could easily have included that exact language in the statute. But RCW 

41.56.113(1)(b)(i) says no such thing. 

What the statute actually says is that where the parties have 

included a union security provision in their CBA, the State shall enforce 

the terms of the parties' CBA pertaining to "the dues required for 

16 Thorpe's citation to Davenport v. Washington Ed. Ass'n, 551 U.S. 177, 181-82 
(2007), is mystifying. See Op. Br. at 19. Everyone agrees that the "State of Washington 
has authorized public-sector unions to negotiate agency fee agreements" though the 
Legislature's enactment ofRCW 41.56,122(1). 
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' 

membership in the exclusive bargaining representative, or, for 

nonmembers thereof, a fee equivalent to the dues" through payroll 

deductions regardless of an IP's written authorization. RCW 

41.56.113(1)(b)(i) (emphasis supplied); see also RCW 41.56.113(2)(b)(i). 

The State's statutory obligation to deduct dues or fees where there is a 

lmion security clause applies to those bargaining unit members upon 

whom the CBA imposes financial obligations related to union 

membership. In other words, where the CBA contains a union security 

clause, the statute requires the State to deduct dues for union members, or 

the equivalent fees for non-members to the extent the CBA imposes that 

obligation on non-members, without the need for individual written 

authorization. Nothing in RCW 41.56.113 requires the State and a union to 

adopt a CBA that imposes a mandatory fmancial obligation on 

nonmembers simply because the CBA contains a union security clause. 

The Legislature enacted RCW 41.56.113 in 2002. By that point 

PERC had repeatedly recognized that RCW 41.56.122(1) authorizes 

maintenance of membership union security clauses. Courts must presume 

that the Legislature is aware of administrative interpretations of existing 

statutes when it enacts further legislation. Seattle-King County Council of 

Camp Fire v. Dep't of Revenue, 105 Wn.2d 55, 66, 711 P.2d 300 (1985). 

Knowing that PERC deemed RCW 41.56.122(1) to authorize maintenance 

25 



of membership security causes, the Legislature decided in enacting RCW 

41.56.113(1)(b)(i) that a CBA's inclusion of any union security clause 

authorized by RCW 41.56. 122(1) was sufficient to dispense with the 

requirement for written authorization for the payroll deduction of union 

membership dues that the Legislature simultaneously enacted in RCW 

41.56.113(1)(a). Thorpe asks this Court to re-write the statutory scheme 

the Legislature deliberately designed. 

Moreover, acceptance of Thorpe's strained construction of RCW 

41.56.113 would create a direct statutory contradiction. Both RCW 

41.56.113(1)(b)(i) and RCW 41.56.113(2)(b)(i) permit the inclusion of 

any type of union security clause that RCW 41.56,122 authorizes. Thorpe, 

however, claims that RCW 41.56.113 actually precludes one of the three 

types of union security provision that PERC has determined that RCW 

41.56.122 allows. By definition, a maintenance of membership union 

security clause does not impose a financial obligation on every member of 

the bargaining unit. It therefore can't be the case that RCW 

41.56.ll3(l)(b)(i) both allows maintenance of membership union security 

provisions and also requires the State to "extract money from every 

member of the bargaining unit." Op. Br. at 33. Thus, Thorpe's 

construction of RCW 41.56.1l3(l)(b)(i) results in a statute that both 

permits and at the same time forbids the State and SEill 77 5 from 
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including in their CBA any union security clause authorized in RCW 

41.56.122. These contradictions are sufficient reason to reject Thorpe's 

misinterpretation of RCW 41.56.113. See Jongeward v. BNSF Ry. Co., 

174 Wn.2d 586,614,278 P.3d 157 (2014) (Wiggins, J., dissenting) (coUit 

should not interpret a statutory scheme so that it contradicts itself). 

Thorpe argues that "[i]t is nonsensical to suggest that a State 

should or could enforce a union security provision that does not impose a 

mandatory financial burden on every bargaining member in a manner that 

extracts a mandatory obligation financial obligation from every bargaining 

linit member." Op. Br, at 20 n. 20. Thorpe's argument erects the 

proverbial "straw man."17 Since June 30, 2014, any obligation to 

financially support SEIU 775 has been voluntary. Under the parties' 

current CBA, the only bargaining unit members who have a mandatory 

financial obligation to SEIU 775 are those IPs who have voluntarily 

chosen to sign a Union membership card. IPs, such as Thorpe, who do not 

sign an SEIU 775 membership card have no mandatory financial 

obligations to the Union. The fact that, in accordance with RCW 

41.56.113(l)(b)(i), the parties' CBA utilizes an opt-out system with 

17 "The 'fallacy of the straw man' is an lnforma11ogica1 fallacy created when an easily 
refutable position is attributed to an opponent to overstate the opponent's position," 
McNabb v. Dep't of Corrections, 163 Wn.2d 393, 415 n.17, 180 P.3d 1257 (2008). 
(Sanders, J, dissenting) (citing Rnggero J. A1disert, Logic v. Lai1(Vers: A Guide to Clear 
Legal Thinking 170 (1989)). 
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respect to union membership dues does not mean that those dues are 

compulsory rather than voluntary. See, e.g., Mitchell v. Los Angeles 

Unified School District, 963 F.2d 258, 260 (9th Cir. 1992) (upholding opt-

out system for union payments as non-compulsory); Phillips Petroleum 

Co. v. Shutts, 472 U.S. 797, 813 (1985) (the law deems the failure to opt 

out as "a showing of consent"). 

It has been the law for more than seventy years that the "mildest 

form of [union] security provision ... [has] to be enforced like the most 

robust form of [union] security provision." Op. Br. at 21. Maintenance of 

membership union security clauses are just as much "union security 

provisions" within the meaning of both federal and state labor law-

including RCW 41.56.113 and RCW 41.56.122-as agency shop and 

union shop provisions. Thorpe's m1persuasive arguments to the contrary 

ignore both the plain text of those statutes and authoritative decisional law. 

B. The 2015-2017 CBA Contains Union Security Provisions 
Authorized by RCW 41.56.113 and RCW 41.56.122. 

Recasting her one argument in a slightly different form, Thorpe 

next asserts that because the current CBA does not impose mandatory 

financial obligations to the Union on every member of the bargaining unit, 

the agreement does not include a qualifying union security provision. But 

as the trial court correctly held, the current CBA between the State and 
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SEIU 775 contains union security provisions within the meaning of both 

RCW 41.56.113(1)(b)(i) and RCW 41.56.122(1), and nothing in those 

statutes requires a union security provision to mandate financial 

contributions from all bargaining unit members. 

The Legislature's use of the plural "union security provisions" in 

RCW 41.56.122 "contemplates bargaining about the various types of 

union security clauses to determine one that both parties find is 

agreeable." Pierce County, Decisions 1840-A, 1847-A, 1849-A, 1851-A, 

1852-A, 1853-A, 1854-A, 1985 WL 635617 *8 (PECB, 1985). Moreover, 

RCW 41.56.122 does not confine the parties to union secmity clauses that 

fall neatly within one of the recognized types. Instead, the parties may 

combine certain elements of the connnonly identified categories or may 

adopt a distinctive variation that is tailored to the particular needs of their 

collective bargaining relationship. 

For example, in Pierce County PERC concluded that a CBA 

provision that combined elements of "maintenance of membership" and 

"union shop" provisions was a ''union security provision" authorized by 

RCW 41.56.122. Id PERC explained: 

The union and the employer had the right under RCW 
41.56.122 to bargain the inclusion of a form of union 
security into the contract. Nor is the article subject to attack 
on the basis that it does not call for full union security. The 
contract imposes a 'maintenance of membership' obligation 
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coupled with 'union shop' obligation on new hires, but 
appears to impose no obligation on employees who were 
not members on the contract's effective date, and so might 
be described as a 'modified union shop' clause. 

Id. See also Northshore Utility District, Decision 10534, 2009 WL 

3111376 *17 (PECB, 2009) (RCW 41.56.122 permits "unique" union 

security provision combining elements of agency shop and union shop). 

The Superior Court correctly held that, read as a whole, article 4.1 

of the cunent CBA still includes union security provisions within the 

meaning ofRCW 41.56.113(1)(b)(i) andRCW 41.56.122, albeit a "milder 

form" of union security than had existed under the version of article 4 that 

was in effect until mid-2014. 2/26/16 Tr., RP 39-40. Those provisions 

comprise a traditional maintenance union security provision in article 

4.1.C. and hybrid maintenance of membership-agency shop provision in 

atticle 4.l.B. The Superior Court properly recogoized that both provisions 

together "encourage[] membership and predictability on the amount of 

dues and financing,'' which m·e the "traditional goals of a union security 

provision." 2/26/16 Tr., RP 40. However, as long as the CBA contains at 

least one qualifying union security provision, the judgment of Superior 

Court in favor of SEIU 775 and the State must be affirmed. 

The union security obligations set forth in the second and third 

sentences of article 4.1.C of the current CBA are functionally identical to 

30 

l 



the union security provision the NLRB upheld in Standard Lime & Stone 

Co., 95 NLRB 628 (1951). The Board held the following CBA language 

to be a union security provision: "All employees in the eligible unit at the 

plant shall have the right to belong to or not to belong to the Union, and 

upon receipt of written authorization from any employee who is a member 

of the Union the Company agrees that such employee shall maintain his 

membership in the Union for a period not to exceed one (1) year from the 

date of the written authorization, or the length of this contract if 

terminated prior to one (1) year after the date of said authorization, and the 

payment of dues shall satisfy this requirement." Id. at 629. The relevant 

union membership card stated: "This authorization is to remain in full 

force and effect for a period of [sic] not to exceed one ( 1) year from its 

date or the length of the existing agreement, whichever is shorter." Id. 

The employer in Standard Lime argued that the contractual 

language at issue was not a maintenance of membership union security 

provision. Id. The employer claimed the CBA allowed employees to 

"cancel the authorization for dues deduction at any time." I d. The NLRB 

rejected the employer's arguments. The Board held that the CBA 

provision would "lead employees to believe that the authority of the 

Employer will be applied to require maintenance of membership." Id. at 

630. It did not matter that the CBA did not expressly state that, for 
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employees who had signed a membership card, maintenance of 

membership was a condition of continued employment. Id. at 629. The 

NLRB reasoned as follows: ''The fact that the provision does not state that 

maintenance of membership thereafter shall be a condition of employment 

does not prevent the provision from operating as a union-security clause." 

Id. at 630. The Board held that the maintenance of membership clause was 

an implied condition of employment for the employees who voluntarily 

joined the union as a result of the clause's "very existence in the contract." 

Id. It made no difference that the union never took action to enforce the 

clause during the provision's existence. Id. at 630. 

In Standard Lime the CBA recited the terms of the union 

membership card that the employer was obligated to enforce. Here, article 

4.l.C incorporates by reference the terms of the membership card that the 

State must enforce. This, however, is a distinction without a legal 

difference. It is well-established that "[i]f the parties to a contract clearly 

and unequivocally incorporate by reference into their contract some other 

document, that document becomes part of their contract." Satomi Owners 

Ass'n v. Satomi, LLC, 167 Wn.2d 781, 801, 225 PJd 213 (2009). Article 

4.1.C twice incorporates into the CBA the' terms and conditions of SEIU 

775's membership card regarding the payment of Union dues. Therefore, 

the pertinent terms of the SEIU 77 5 membership card are just as much a 
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contractual term of the CBA between the State and the Union as if the 

parties had expressly set out the terms of the card in the CBA itself. 

Indeed, the maintenance of membership provision in article 4.1.C 

is even more explicit than the one in Standard Lime. Article 4.1.C 

expressly requires the State to enforce the dues payment obligations set 

forth in SEIU 775's membership card. In Standard Lime the employer 

merely "agreed" that an employee who signed the membership card "shall 

maintain his membership in the Union .... " Therefore, as the Superior 

Court correctly held, article 4.1.C contains a maintenance of membership 

union security provision within the meaning of RCW 41.56.122(1) and 

RCW 41.56.113(1)(b)(i). Accord RCW 53.18.050(2) (recognizing that a 

dues check-off authorization incorporated into a CBA constitutes a 

maintenance of membership union security provision). 

The Superior Court also correctly determined the CBA contains a 

second union security provision, set out in article 4.1.B. Although the 

obligation to provide financial support to the Union has been voluntary 

since June 30, 2014, article 4.l.B provides that a newly hired IP who fails 

to opt out of that vohmtary obligation within the initial 30-day escape 

period must pay Union membership dues until such time as she later 

exercises her right to opt out. The union security clause set forth in article 
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4.l.B is a hybrid that combines elements of maintenance of membership 

with elements of an agency shop. 

Just like the traditional maintenance of membership clause in 

article 4.1.C, article 4.l.B imposes a contractually binding obligation to 

pay Union dues only upon bargaining unit members who make a voluntary 

choice. In the case of the former, the voluntary choice is to sign a 

membership card. In the case of the latter, the voluntary choice is to 

decline the opportunity to opt out. As is the case with any maintenance of 

membership provision, the obligation to pay dues to the Union set forth in 

article l.B continues only for a contractually specified period of time. 

With respect to members of the bargaining unit who do not sign a Union 

membership card, the contractually specified period is until the IP informs 

SEIU 775 that she no longer wishes to provide financial support to the 

Union and/or does not want to be a member of the Union. 

An IP who has not signed a membership card may terminate at will 

her contractual obligation to pay dues to SEIU 775. This does not render 

the obligation to pay dues any less contractually binding during its 

existence. See, e.g., Malarkey Asphalt Co. v. Wyborney, 62 Wn. App. 495, 

507-08, 814 P.2d 1219, 821 P.2d 1235 (1991) (fact that contract was 

terminable at will by both parties did not preclude one party from 
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enforcing in court the obligations the contract imposed on the other party 

before the latter terminated the contract). 

Similar to the agency shop provision contained in the prior 

contracts between SEIU 775 and the State, current article 4.1.B requires a 

newly hired IP to make a choice whether to financially support the Union 

within a 30-day period. Under prior contracts, the consequence of 

declining to provide financial support to the Union after 30 days was 

termination of the IP's employment. CP 46. Under the current CBA, the 

consequence of an IP's declining-within 30 days of being notified ofthe 

right to opt out-to provide financial support to SEIU 77 5 is exclusion 

from the rights and privileges of Union membership. While declining to 

fmancially support the Union is less consequential than it was previously, 

the current CBA, like the prior contracts, enhances union security by 

requiring a newly-hired IP to make an affirmative choice not to financially 

support the Union within a set period of time. 

The hypothetical Thorpe poses on pages 32-33 of her Opening 

Brief proves nothing other than her misunderstanding of the current CBA. 

She asserts that SEIU 775 and tb,e State would claim, if the parties' CBA 

provided that the State will deduct union dues only from bargaining unit 

members who sign membership cards and will not deduct union dues from 

bargaining unit members who do not sign such cards, that this "would 
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nonetheless trigger the State's mandatory duty to deduct union dues from 

the entire bargaining unit." Op. Brat 32. Thorpe is wrong. Even assuming 

that such a clause constitutes a union security provision within the 

meaning ofRCW 41.56.122, this CBA language would require the State to 

deduct union dues only from those members of the bargaining unit who 

have signed union membership cards because the CBA by its terms 

imposes a financial obligation only on those bargaining tmit members. 

What distinguishes the parties' current CBA from Thorpe's 

hypothetical is that the agreement at issue also requires dues payments 

from IPs who choose to neither sign an SEIU 775 membership card nor 

opt out. Because the CBA includes qualifying union security provisions, 

RCW 41.56.113(1)(b)(i) mandates that the State deduct Union 

membership dues from the paychecks of IPs who have chosen to neither 

sign an SEIU 77 5 membership nor opt out, regardless of any individual 

written authorization, until such time as those IPs exercise their 

contractual right to opt out. That is precisely what occurred with Thorpe. 

Had Thorpe exercised her right to opt out within 30 days of her 

initial hire, neither RCW 41.56.113(l)(b)(i) nor the parties' CBA would 

have allowed the State to deduct any SEIU 77 5 membership dues without 

her written authorization in accordance with RCW 41.56.ll3(l)(a). Once 

Thorpe informed SEIU 775 in October 2015 that she did not want to 
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contribute financially to the Union, the State could not deduct any Union 

dues or fees without her written authorization in accordance with RCW 

41.56.113(1)(a). The fact that neither of the two union security clauses 

contained in the CBA presently applies to Thorpe does not make them any 

less union security provisions under RCW 41.56.113(1)(b)(i). 

In sum, article 4.1 contains two qualifying union security 

provisions. Until Thorpe exercised her right to opt out in October 2015, 

RCW 4l.56.113(l)(b)(i) rather than RCW 41.56.113(l)(a) governed the 

State's deduction of Union membership dues from her paychecks. All of 

the dues deductions the State made, and the Union received, from 

Thorpe's paychecks were lawful even though she did not provide written 

authorization. SEIU 77 5 is therefore entitled to summary judgment. 

V. CONCLUSION 

This Court should affinn the judgment of the Superior Court. 

RESPECTFULLY SUBMITTED this lOth day of August 2016. 
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STATUTORY APPENDICES 



' 41.56.113.1ndivldual providers-Family child care providers--Adult ... , WAST 41.56.113 "'--·-·-····"-·--"'"'"' _____ ,,_, .....•. ________ ,,_ .... ,,_ .. _____ , .. ,_, ___ , ___ , ____ , ________ , .. _,,,. 

Y'~ KeyCite Yellow Flag~ Negative Treatment 
Proposed Legtslat1on 

West's Revised Code of Washington Annotated 
Title 41. Public Employment, Civil Se!Mce, and Pensions (Refs &Annos) 

Chapter 41.56. Public Employees' Collective Bal'galning (Refs &'Antios) 

West's RCWA41.56.113 

41.56.113, Individual providers--Family child care providers--Adult family home pl'Dviders-• 
Language access providers--Deductions from ]layments for dues--State is payor, not employer 

Effective: Jnne 10, 2010 
Currentness 

(1) This subsection (1) applies only if the state makes the payments directly to a provider. 

(a) Upon the written authorization of an individual provider, a family child care provider, an adnlt family home provider, 
or a language access provider within the bargaining unit and aftel' the certificatlon or recognition of the bargaining unit's 
exclusive bargaining representative, the state as payor, but not as the employer, shall, subject to (c) of this subsection, 
deduct from the payments to an individual provider, a family child care provider, an adult faraily home provider, 
or a language access provider the monthly amount of dues as certified by the secretary of tho exclusive bargaining 
representative and shall transmit the same to the treasurer of the exclusive bargaining representative. 

(b) If tho governor and the exclusive bargaining representative of a bargaining unit of individual providers, family child 
cal'e providers, ad:ult family home providers 1 or language access providers enter into a collective bargaining agreement 
that: 

(i) Includes a union security provision authorized in RCW 41,56,122, the state M payor, but not as the employer, shall, 
subject to (c) of this subsection, enforce the agreement by deducting from the payments to bargaining unit members the 
clues reql1lred fo~· membership in the exclusive bargaining representative~ or, for nonmembers thereof, a fe~ oqt1ivalent 
to the du~;;s; or 

(ii) Includes requirements for deductions of payments other thau the deduction under (a)(i) of this subsection, the stare, as 
payor, but not as the employer, shall, subject to (c) of this subsection, make such deductions upon written autho!'ization 
of the individual provider, faraily child cat·e provider, adult fatn!ly homo provider, or language access provider. 

(c)(i) The initial additional costs to the state in making deductions from the payments to Individual providers, fam\ly 
child care providers, adult faraily home providers, and langua.ge access providers under this sect\ on shall be negotiated, 
agreed upon in advance, and reimbursed to the state by the exclusive bargaining representative, 

(ii) Tite allocation of ongoing additional costs to the state in making .deductions from the payments to individual 
providers, fam:ily child. care providers, adult family home providers, or language access providers under this section 
shall be an appropriate subject of collective bargaining between the exclusive bargaining rep,esenta\ivo and the governor 

•-m.-~•~•--'-""""'_, __ ,, ___ "'"''"".,_----~'"""'_"_~_,..,_..,,_~-.------~·••--~.,_,.,...;,,.m_,_ 
Wli.S1'lAW © 201 (1 Thomson R<i;ulors. N'' clalrn to original l! .S. Governm,\111 Works. 1 



41.56.113. Individual providers-Family child care provlders··Adult ... , WAST 41.56.113 

unless prohibited by another statute. If no collective bargaining agreement containing a provision allocating the ongoing 
additional cost is entered into between the exclusive bargaining representative and the governor, orifthe legislature does 
110t approve funding for the collective bargaining agreement as provided in RCW 74.39A.300, 41.56.028, 41.56.029, or 
41.56, 510, as applicable, the ongoing additional costs to the state in making deductions from the payments to individual 
providers, family child care providers, adult family home providers, or language access providers under this section shall 
be negotiated, agreed upon in advance, and reimbursed to the state by the exclusive bargaining representative. 

(d) The govemor and the exclusive bargaiuiugrepresentative of a bargaining unit of family child care providers may not 
enter int~ a collective bargaining agreement that contains a union security provision unless the agreement c011tains a 
process, to be administered by the exclusive bargaining representative of a bargaining unit of family child care p!'oviders, 
for hardship dispensation for license"· exompt family child care providers who are also temporary assistance for needy 
families recipients or WorkFirst participants. 

(2) This subsection (2) applies only if the state does not make the payments diteetly to a provider. 

(a) Upon the written authorization of a language access provider within tl1e bargaining unit and after the certification 
or recognition of tho bargaining ur~Ws exclusive bargaining representative, the state shall require through its contracts 
with third parties that: 

(i) The monthly amount cif dues M certified by the secretary of the exclusive bargaining representative be deducted from 
the payments to the languaga access provider and transmitted to t.he treasurer of the exclusive bargaining representative; 
and 

(li) A record showing that dues have been deducted as specified iu (a)(i) of this subsection be provided to the state. 

(b) If the governor and tl1e exclusive bargaining representative of the bargaining undt of language access providers enter 
into a collective bargaining agreement that includes a union security provision authorized in RCW 41.56.122, the state 
shall enforce tho agreement by requiring through its contracts with tl1ird parties that: · 

(i) The monthly amount of dues required for membership in the exclusive bargaining representative as certified by 
the secretary of the exclusive bargaining reprmmntative, or, for nonmembers thereof, a fee equivalent to the dues, be 
deducted from the payments to the language access provider and transmitted to the treasurer of the exclusive bargaining 
representative; and 

(ii) A record showing that dues or fees have been deducted as specified in (a)(i) of this subsection be provided to tho state. 

Credits 
[2010 c 296 § 4, eff. June 10, 2010; 2007 c 184 § 3, off. July 22, 2007; 2006 c 54§ 3, eff, March 15, 2006; 2004 c 3 § 7, 
eff. March 9, 2004; 2002 c 99 § 1.] 

West's RCWA 41.56.113, WAST 41,56.113 
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41.56.113.1ndlvldual providers-Family child care provlders··Adult. .• , WAST 41.56.113 

Cem-ent with all laws from the 2016 Regular and First Special Sessions of the Washington legislature that talce effect 
on or before July I, 2016 

f.~ 2016 Thmmtm Reutet·s, No claim t{) origlnttl U.S. Govet'Jmlent Worh. 

''w"~'-"""""'"''""'"..._._1'<"'"'""'"'"~'.,."-··-••-•----,..--"""-"-~"'--~-.,...~~-""""'""'""""•"·"B-•'""'-.'"'...., _________ ,_ 
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41.56.122, Collective bargaining agreoment$•·Authorlzed provisions, WAST 41.56.122 

~'lll 
~,· KeyCite Yellow Flag~ Negative Treatment 
Proposed Laglslatlan 

West'& Revised Code of Washington Annotated 
Title 41, Public Employment, Civil Service, and Pensions (Refs & Annas) 

Chapter 41.56. Public Employees' Collective Bargalnlng (Refs &Annas) 

West's RCWA41.56.122 

41,56,122. Collective bargaining agreements·· Authorized provisions 

CutTentuess 

A collective bargaining agt•eement may: 

' ' 

(1) Contain union security provisions: PROVIDED, That nothing in thls section shaU authorize a closed shop 
provision: PROVIDED FURTIIER, That agreements involving union security provisions must safeguard the right of 
nonMsociation of public employees based on bona fide religious tenets or teachings of a church or religious body of 
which such public employee is a member, Such public employee shall pay au amount of money e~uivalent to regular 
11nion dues and ·initiation fee to a nonreligious ch:u:ity or to another chadtnble organization mullJally agreed upon by 
the public employee aff"Octed and the bargaining representative to wWch such public employee would otherwise pay th~ 
dues and initiation fee. The public employee shall fumish written proof that such payment bas been made. If the public 
employee and the bargalnlng representative do not reach agreement on such matter, the commission shall designate 
the charitable ot·ganization. When there is a conflict between any collective bargaining agreement reached by a public 
employer and a bargaining representative on a union security provision and any charter, ordinance, rule, or t•egu1ation 
adopted by the public employer or its agents, including but not limited to, a civil service commission, the terms of the 
collective bargaining agl'eemeut shall prevail. 

(2) Provide for bindittg arbitration of a labor dispute al'ising from the appllcatiou ot· the interpretation of the matters 
contained in a collective bargaining agreement. 

Credits 
[1975 1st ex.s, c296 § 22; 1973 c 59 §2.] 

Notes of Decisions (19) 

West's RCWA41.56.122, WAST 41.56.122 , 
Cnrrent with all laws from the 2016 Regular and First Special Sessions of the Washington legislature that take effect 
on or before July 1, 2016 

~"! :ZOI6 Thomson ReL~tr:ll'S, No c\alm to orlgjnal U.S. GovornmentW1w'kB. 
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