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A. INTRODUCTION

The response of American Triumph LLC and American Seafoods
Co., LLLC (*American Seafoods™) to Allan A. Tabingo’s motion for
discretionary deliberately misstates the actual issue before the Court,
attempting to mischaracterize this case as one involving the Jones Act
when the case actually pertains to the federal maritime common law
remedy of vessel unseaworthiness.

More troubling yet is American Seafoods’ zeal to distort the law
pertinent to punitive damages generally in the maritime setting and in
connection with punitive damages in vessel unseaworthiness actions
specifically,

Here, the frial court erred in deciding punitive damages were
unavailable in Tabingo’s vessel unseaworthiness action. This decision
will profoundly impact the trial of the case. Direct discretionary review of
this important question by Washington’s highest court is apt. RAP 2.3(b);
RAf’ 4.2(a).

B. STATEMENT OF THE CASE
American Seafoods has no answer, resp. at 1,' to the facts recited

in Tabingo’s motion that evidenced its wanton and willful, or grossly

' American Seafoods asserts that the facts are “immaterial.” Resp. at 2. It is
wrong. As this is review of a CR 12(b)(6) decision, this Court must treat the recitation of
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negligent, conduct that resulted in severe personal injuries to Tabingo
during his service on the crew of the F/V AMERICAN TRIUMPH in
January 2015. Motion at 1-3.

C. ARGUMENT WHY DIRECT DISCRETIONARY REVIEW
SHOULD BE GRANTED

(1) The Trial Court Erred in Dismissing Tabingo’s Request for
Punitive Damages in an Unseaworthiness Claim

First, it is important to note precisely what is at issue in this case.
The only issue here is punitive damages under the maritime common law
claim of vessel unseaworthiness.?

The principal thrust of American Seafoods’ response to Tabingo’s
motion is that this Court must follow MeBride v. Estis Well Service, LLC,
768 F.3d 382 (5th Cir. 2014), cert. denied, 135 S. Ct. 2310 (2015), a case
it repeatedly cites as if it were controlling authority for this Court.
American Seafoods is wrong,

First, as this Court knows, on matters of federal law, only decisions

of the United States Supreme Court are binding precedent. W.G. Clark

American Seafoods’ egregious misconduct, the threshold for punitive damages, as true,
Tenore v, AT&T Wireless Servs, 136 Wn.2d 322, 330, 962 P.2d 104 (1998).

* Thus, American Seafoods’ reference to Tabingo as “a Jones Act seaman,” its
constant reference to the Jones Act in both its answer to the statement of grounds and
response to Tabingo’s motion for discretionary review, and the discussion of the Jones
Act in the response at 4-6 are a deliberate red herring argument, Tabingo made clear in
his metion that punitive damages in a Jones Act case are nof at issue here. Motion at 5
n4. Moreover, as will be noted jxfrg, tort claims under the Jones Act and maritime
common law are distinet.
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Constr. Co. v. Pac. Nw. Regional Council of Carpenters, 180 Wn.2d 54,
62, 322 P.3d 1207 (2014). Decisions of the circuit courts are only
persuasive authority for this Court. Id  They cannot overrule United
States Supreme Court precedents. State v. Hairston, 133 Wn.2d 534, 540-
41, 946 P.2d 397 (1997).

Here, it is the United States Supreme Court decisions in Exxon
Shipping Co. v. Baker, 55 U.S. 471, 128 S. Ct. 2605, 171 L. Ed.2d 570
(2008) and Atlantic Sounding Co. v. Townsend, 557 U.S. 404, 129 S. Ct.
2561, 174 L. Ed.2d 382 (2009) that are the binding authorities for this
Court. This Court can read both cases just as readily as the parties, but
American Seafoods simply misstates the Court’s decision in Townsend in
particular. See generally, motion at 8-10.

The Townsend court rejected the notion advanced by American
Seafoods throughout its response that Miles v. Apex Marine Corp., 498
uU.s. 19, 111 S, Ct. 317, 112 L. Ed.2d 275 (1990) foreclosed the
availability of punitive damages in federal maritime common law tort

claims. Indeed, the entire thrust of Justice Thomas’s Townsend opinion

* Ignering Tabingo’s citation of Siate of Maryland v. Baltimore Radic Show,
338 U.S. 912, 919, 70 8. Ct. 252, 94 L, Ed.2d 562 (1960), motion at 10 n.9, American
Seafoods repeaiedly claims that the denial of review by the United States Supreme Court
in McBride evidences that Court’s “endorsement” of the Fifth Circuit’s decision. Resp.
at 6; answer to statement of grounds at 5. Blunfly stated, American Seafoods’ counsel
should know better. RPC 3.3(a)(1).
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was to confine Miles to wrongful death claims, and to make clear that
punitive damages are available to injured seamen in claims arising under
the maritime commeon law as was historically true. 557 U.S. at 419-24.*

In Townsend, it so happened that only one type of maritime
common law claim — maintenance and cure — was at issue. See also,
Clausen v. Icicle Seafoods, Inc., 174 Wn.2d 70, 272 P.3d 827, cert
denied, 133 S, Ct. 199 (2012). But that does not mean that other maritime
common law tort claims like vessel unseaworthiness were not subject to
the identical analysis with respect to the recovery of punitive damages.

The trial court’s decision was erroneous precisely because unlike
the Jones Act, a sigfuiory negligence claim, vessel unseaworthiness is a
common law maritime tort claim that is controlled by the analysis in

Townsend.®

1 In Townsend, the Court concluded that punitive damages had been a part of
federal maritime common law historically, and that “nothing in Miles or the Jones Act
eliminated that availability.” /4. at 407, In fact, the Court rejected a reading of Miles
that it had limited maritime common law remedies to those available under the Jones Act
ot the Death on the High Seas Act, deseribing such a reading as “far too broad.” Id at
419, Thus, an injured seaman could pursye punitive damages unless Congress enacted
legislation overriding the common law, Id at 415. Congress has not done so as to vessel
unseaworthiness claims,

3 American Seafoods relies on language in Townsend discussing Miles and
allegedly foreclosing the recovery of non-pecuniary damages like punitives unless the
maritime common law recognized both a cause of action and & punitive damages remedy
before the enactment of the Jones Actin 1920, 557 U.S, at 420,

American Seafoods cites no case holding that a vessel unseaworthiness claim
did not exist prior to 1920, At best, it offers a concurring opinion from McBride. Resp.
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Additionally, even to be persuasive authority for this Court, the
holding in McBride must be clearly as American Seafoods claims, It is
not. American Seafoods vastly overstates what a badly split en banc Fifth
Circuit actually held there. Davidson v. Hensen, 135 Wn.2d 112, 128, 954
P.2d 1327 (1988) (the holding of a decision is the narrowest principle on
which a majority of judges agreed), The holding in McBride was that
punitive damages are not recoverable in wrongful death actions involving
vessel unseaworthiness.® As such, the McBride decision has no relevance
here,

Finally, the trial court erred because Tabingo’s position that
punitive damages are recoverable is supported in numerous decisions, both

appellate and district court, in the Ninth Circuit; courts in those cases have

at 13, Similarly, it cannot cite a case holding that a vessel unseaworthiness claim is not a
maritime common law tort claim or that punitive damages could not be recovered in such
actions prior to 1920, Such an assertion flies in the face of Townsend, and the cases on
vessel unseaworthiness cited in Tabingo’s motion at 5-7. The United States Supreme
Court in Mahnrich v, Southern 8.5, Co., 321 U.S. 96, 99, 64 S. Ct. 455, 88 L.Ed. 861
(1944) specifically noted that a vessel owner’s liability {o an injured seaman for an
unseaworthy vessel “has been settled law since this Court’s ruling fo that effect in The
Osceola,” a 1903 decision. The Fifth Circuit in Complaint of Merry Shipping, Inc., 650
F.2d 622, 624-26 (5th Cir. 1981), did not question the historical availability of punitive
damages in maritime common law actions, foreshadowing Townsend,

Finally, American Seafoods really grasps at straws in equating unseaworthiness
and Jones Act cases, citing Miller v. Arctic Alaska Fisheries Corp., 133 Wn.2d 250, 944
P.2d 1005 (1997), resp. at 7; answer at 3, a case that never addressed punitive damages
and long pre-daied the United States Supreme Court’s seminal Townsend decision,

5 American Seafoods fails to address the analysis of the Fifth Circuit’s actual
holding found in Tabingo’s motion at 12 n.10,
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held that punitive damages are recoverable in maritime common law tort
actions. E.g., Evich v. Morris, 819 F.2d 256 (9" Cir. 1987), cert. denied,
484 U.S. 914 (1987) (punitive damages are recoverable where the vessel
owner’s conduct manifested a reckless or callous disregard of the
seaman’s rights, gross negligence, or actual malice criminal indifference);’
Batterson v. The Dutra Group (Case No. 14-v-7667-PIW);® Hausman v.
Holland America Line USA, 2015 WL 10684573 (W.D., Wash. 2015)
(App. at 66-75).° California has also determined that punitives are
recoverable in maritime common law fort actions. Statement of grounds
for direct review at 5 n.5.

Thus, notwithstanding all of American Seafoods’ baseless efforts
to conflate Tabingo’s arguments on vessel unseaworthiness with a Jones

Act claim not at issue in this motion, it is plain that the trial court erred in

7 American Seafoods would like to have this Court believe that Evich is no

longer good law, resp. at 13-14, but after Townsend's correction of the Miles decision’s
scope, that argument is simply wrong as numerous district courts have determined. Rowe
v. Hornblower Fleet, 2012 WL 5833541 (N.D. Cal, 2012); In re Complaint of Osage
Marine Services, Inc., 2012 WL 709188 (E.D. Mo, 2012); Wagner v. Kona Blue Water
Farms, LLC, 2010 WL 3566731 (D, Haw. 2010), Bergen v. F/V St. Patrick, 816 F.2d
1345 {(9th Cir. 1987), cited by American Seafoods in its response at 14, does not even
address Evich.

8 The vessel owner in Batierson, a case from the Central District of California,
sought review by the Ninth Circuit in Case No. 15-56775.

% American Seafoods contends that the maritime common law tort claim
available to injured vessel passengers is different than the maritime common law tort
claim available to injured seamen like Tabingo. Resp. at 15, That assertion is
unsupported. See Motion at 15 n,13.
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dismissing under CR 12(b)(6) Tabingo’s punitive damages request in his
present vessel unseaworthiness action against American Seafoods.
Townsend controls here. Townsend made clear that punitive damages are
recoverable in maritime common law tort actions. ‘Tabingo’s vessel
unseaworthiness claim is a maritime common law tort action.

(2) The Trial Court’s Error Affects Future Proceedings in This
Case, Meriting Review

American Seafoods seeks to narrow the basis for Tabingo’s motion
to RAP 2.3(b)(1) pertaining to obvious error, claiming that the probable
error standard of RAP 2.3(b)(2) does not apply here citing law review
articles discussing the scope of discretionary review. Resp. at 16. But
American Seafoods has no controlling authority for its position that RAP
2.3(b}2) “probable error” is confined to review of matters involving the
impact of trial court decision outside the court. In fact, Commissioner
Crooks acknowledged in his seminal article on discretionary review that
RAP 2.3(b)(2) is often read more broadly than that:

The practice has not reflected the drafters’ intended
distinction between the two subsections based on the type
of trial court order being challenged. Indeed, petitioners
commonly argue, without regard to the type of trial court
decision, that e standards of both subsections are met. This
should not be particularly surprising,  Nothing in
subsection {(b}2) limits its applicability to cases involving
injunctions and the like. And its probable error standard is
somehow more comfortable to deal with than the
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subsection {b)(1) obvious error standard. Probable error is

simply easier to claim and find than obvious error. Also,

from the appellate court commissioner’s point of view, to

label a trial court’s good faith effort as obvious error as

obvious error seems needlessly harsh and insulting, and

perhaps a bit arrogant. Finally, there is some incongruity in

identifying error as obvious in an appellate court ruling that

merely grants review and allows the issue to proceed to a

full appellate hearing on the merits.
Geoffrey Crooks, Discretionary Review of Trial Court Decisions under
the Washington Rules of Appellate Procedure, 61 Wash, L. Rev, 1541,
1546 (1986).

In any event, whether the error is obvious or probable, it will
profoundly impact the course of proceedings here.

American Seafoods’ argument in its response at 17-20 that this
Court should deny review and allow a trial with a critical structural error
on the damages to be recovered to go forward represents the height of
impracticality. If Tabingo is correct that punitive damages are recoverable
in a vessel unseaworthiness claim, the entire trial proposed by American
Seafoods in its response at 17-18 would be a complete waste of time for
the parties and a squandering of judicial resources. Contrary to the view
that it would “merely” require the engagement of a second phase of a

bifurcated proceeding, resp, at 18, the jury on remand would need to hear

the evidence to decide the punitive damages issue, repeating the testimony
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heard in the first trial.' Moreover, an entirely new jury would have to be
convened to hear the trial on remand. The sensible course here is for this
Court to clearly pronounce what the law is, and have a trial proceed on it.
D. CONCLUSION

This is a case involving an important issue of public policy in
Washington'! that merits review now by this Court in light of the trial
court’s erroncous decision. RAP 2.3(b)(1-2); RAP 4.2(a),

This Court should grant review and reverse the trial court’s
February 22, 2016 order, remanding the case for trial on all issues,
including Tabingo’s claim: for punitive damages in a vessel
unseaworthiness case, Costs on appeal should be awarded to Tabingo.

DATED this 33Way of April, 2016.

éspij tfully sub?y\tted

Philip A. Taléaadge, WSBA #6973
Talmadge/Fitzpatrick/Tribe

2775 Harbor Avenue SW

Third Floor, Suite C

Seattle, WA 98126

(206) 574-6661

0 American Seafoods will likely object to the admission of any evidence in the
trial on unseaworthiness pertinent to punitive damages, based on the trial court’s order
exeluding jury consideration of punitive damages.

1 American Seafoods has no answer to the fact that Washington state courts are
frequently hearing maritime tort claims and that the availability of punitive damages in 4
vessel unseaworthiness is an important questien, Motion at 4; statement of grounds for
direct review at 3.
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2015 WL 10684573
United States District Court,
W,D. Washington,

Hausman v, Holland America Lins-USA st Seattle,
Unlted Slates Distriet Court, W.D, Weshington, ot Soatile.

James R. Hangman, Plaintiff,
v,
Holland Americz Line-USA, et al. Defendants.

CASE NO. 1acvn0937 BJR
Signed o7/23/2015

MEMORANDUM OPINION & ORDER
BARBARA J. ROTHSTEIN, UNITED STATES DISTRICT JUDGE

DENYING IN PART AND DEFERRING IN PART DEFENDANTS' MOTION FOR PARTIAL
SUMMARY JUDGMENT AS TO PUNITIVE DAMAGES

I, INTRODUGTION & BACKGROUND
*1 Plaintiff, Jares R, Hausman, filad this negligence action against Holland Amerlca Ling
-U.5.A,, acrulse company, and other related corporate entitles {collectively, Defendants or
"HAL Defendants”). Plaintiff alleges thal on November 26, 2011, while travellnp as a
passenger on Defendants' orulse ship—the MS AMSTERDARM, an automatic sliding glass
door improparly closed, &iriking his head and causing him saricus Injury, Plaintiff claims that
Defendants ware aware of the danger that the silding doore pose to passengers and yet did
nothing to remedy this danger. Am. Compl. 4] 41. More spacifically, Plaintiff argues that
"passengers aboard [Defendants’] ships have been forced 10 fils personal lawsults In this
Court at least as far back as 2003, and as recently as 2012," and that these lawsuits alerted
Defendants o "the dangear posed by the dangerously callbrated and maintalned autornatle
sliding doors.” !d. {if 40-4.

Plalntff seeks both compensatary and punifive damagee, Dafendanis argue that admiralty
law precludes Plaintiff frem seeking punitive damages for nls negligence acfion, and has
moved for partial summary Judgment on thase grounds.! The Court tums now to the parlies'
arqumants and the relevant legal standards.

Il. ANALYSIS

A. Under Maritime Law, Plaintiff May Pursue Punitive Damages

The Defendants rely en the Suprame Ceurt'a opinion in Miles v. Apex Marine Gorporation o
al. and the Ninth Clrcuit's decision in Ghan v. Soclety Expeditions, Inc. as suppor for their
position that, as a matter of law, Plainliff Is prohikited from recovering noh-pecithiary
damagaes, including punfive damages. In Miles, the Supreme Court held that “there Is no
recovary for loss of sociely In & general mariiime actioh for the wrongful death of a Jones Act
seaman.’ 498 L1.5, 19, 33 (1990}, In so determining, the Supreme Court relied on the fact
that the Death of High Seas Act {*DOHSA) and the Jones Acl both foreclose recovery for
nonpesuniary 1oss In 2 marfiime action, id. at 31 (explaining that DOHSA explicitly
"forecloses recovery for nonpecunlary i0ss, such as loss of soclety, In a general maritime
action®; id, al 32 (“The Jones Act applies when a seaman has been killed as a resulf of
nagligence, and It limits recovery o pecuniany loss.”), The Supreme Court then highlighted
the Imporience of maintalning uniformity In maritime law and its desire to Issue a "nle
applicable to actlene for the wrongful daath of a seaman, whether under DOHSA, the Jones
Act, or general maritime law.” ic. at 33, As a result, the Mifles Court determined that “there Is
no recovety for 10ss of soclety In a genaral marliime actlon for the wrongful death of a Jones
Act ssaman,” /d.
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Secondary Sources

Hahility of owner or oparator of
plgasure boat for injury or death of
guest passenger

36 A.L.R.4th 104 (Oifginally publichad In
1986)

...ThIs annotation coledts end discussas the
state and fadargl cages whersin the courts
have considered the llablity of the cwmer or
operater of B plassure boal for injurles to, of
the death of, & gueat..,

Liability of owner or eperator of
motorboat for Injury or damage

63 AL.R.2d 343 [Origlnally pubished |n
1058}

- Thls annotetion discusees the labiity of the
GWNET OF OF ofa rboat for p |
Injury or proparty damage. The Fedaral
Motarboat Act of 1940, reguleting the
eparation and equipment of cert...

Liabllity of Crulse Ship Operator for
Injury to or Death of Pazsangers

82 AL.R.Bth 175 (Originally published tn
2013

« Thie annolation collests ard discusses al
of the cases which heve addmssed Ihe
linbllity of a enulsa ship eparator for Injury o
or deaih of passengsrs. Some opinjons
disoussed In this annptation may..,

Goe Mor Becondary Boumes

Briafs

PO, .
Gross-App

OpeningiAnswering Brief

1896 WL 33418006
Benny and Vicloria SHAN, Individuglly, and
as huskend ani wife; and Yictoria Chan as
Ad titern for & ha Chan,

Plaintiifs - Appelioss - Gross-appalants, v.
SQCIETY EXPEDRITIONS, ING, &
Weshingion Corporaifon, ot al., Dofendants -
Appellants - Cross-appellass, WORLD
DISCOVERER, Clalmant - Appelles,
Unfted Btales Counl of Appeals, Ninth Gircuit
Sep. 25, 1806

Cross-appellants / appellocs (herclna
*nplaintiffs") agrae with appollants’ (harelnafter
“dofendants”) statement that the Distript
Gourt had Jurisdiction aver this admlrally case
pursuant to 28 U.S....

Patitioner's Reply Briaf

1957 WL Ba0dg

Anna DESPER, Adminlsiratriz of the Eslate
of Thomas J, Desper, JIr, Docsasad,
Petitionar, v. STARVED ROGK FERRY
COMPANY, a carporalion, Respandent.
Suprama Gourtof the United States

Oct. 06, 1961

-1t s ol messntig) to status a5 5 member of
a crew that a ahip be In navigation. No
reasons were supgested by iha Court of
Appeals, and nond have been suggested by
rezpendant, why navigation i3 essent...

https://1.next. westlaw,.com/Document/Tf6a4f0a0058611c6be97c29f3a4cal00/View/FullTe... 4/25/2016
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A few years later, In Chan v. Soclety Expacitions, Inc., the Ninth Circuil determined that
general maritima taw barred Injured crulse passangers from recovering another form of non-
pecuniary damages; this fime logs of consertium damages. 38 F.3d 1898, 1407-1406 (8ih
Clr.1954). In making this declsion, the Chan Court tollowed the lead of the Supreme Cour in
Miles and furmed to marltime statutes for guldance. /d. at 1407 (In determining whether
damages are recoverable in a negligenca action brought under general maritime law, this
colrt must look for guidance to congressional enactments in the fleld of mariime law,
Supreme Court declslons, and relevant etaie leglslations.”) {clting Mifes, 498 L).S. 19
{19003, The Ninth Circult relied on the maritime statutes for guidance notwithetanding that
the cnulse passenger pialntiffs In the cass were not covered under the Jones Act or the
DOHSA.? fd. at 14071408 (noting that the case fall “outslde the ambit of statutory marittme
law").

*2 Defandants urge that under Char and Mifes, Plainilit ls precluded from recovering any
nonpecuniary damages, Including punitive damages. Undar such ressoning, Defendante
implicltly ask this Gourt to again draw “guldance” from marifime stetufes and treat a cruise
passenger the same as a Jones Act seaman who was Injured er killed. The Gourt concludes,
however, that doing 8o weuld fail to reccgnize the Suprema Court's ruling In Atfantic
Sounding Co., Ine. v. Townsend, 657 1).5. 404 (2009}

In Atlantic Sounding, the lesue before the Supreme Court was whether an injured seaman
may recover punitive damages for his amployer's willful faflure o pay maintenance and eure.
The employar argued that punitive darnages wete not avaliable bacauss Mies Imited 8
seaman’s recovery fo cnly those damages avallable under the Jones Act. The Supreme
Court disagreed, and, [n a five to four declslon, found that punitive damages had baen
historleally avallable and awarded In marltime actlons and that "nothing in Mites or the Jones
Aat eliminates that availabllity,” /d. at 407, Stated otherwise, the Supreme Court held that a
plaintiff is “eniitied to pursue punitve damagas unless Gongress has enactad leglstation
departing from this commen-law understanding.” /d. at 416,

In so holding, the Supreme Court expiicilly refacted the notion that Miles Imited recovery in
maritime parsonal Infury case to enly those remadlas avallakle under the Jones Actand
DOHSA. /d. at 418-419 {'In Milas, pefitloners argus, the Court imited recovery in marltime
cases involving death or personal injury to the remedies available under the Jones Act and
the Death oh the High Seas Act, Petitioners’ reading of Mifes |s far too broad.”). The
Suprame Couit clarified that Miles dealt with the harrow issue of “whether genaral maritime
law should provide a cauge of aciion for wrongful geath based on unseaworthiness.” id. at
41¢. The Aflantic Sounding Court further explained that Miles had justified expanding
generzl marittme law to include a wrongful death cause of action by relying on the facl that
the Jones Act and DOHSA had already statutorily created wrengful death aclions, In
determining what remedies would ba available for those pursing the newly oreated wrongful
death cause of action under general maritime law, the Miles Ceurt turned to the Jones Acl
and the DOHSA and declded to Incorporated the same limltations on recovery found in
those maritime statutes, f.¢. non-pecunlary damages were barsed. ld. at 420 (*[I]t was only
because of congressional acticn that a general federal cause of action for wrongful death on
the high seas and in territorial watere even existed; untlt then, there was no general
common-law doctrine providing for such an action, As a result, to determine the remedies
avallable under the common-aw wrongful-death action, ‘an admiralty court should lock
primarlty to these leglstative enactments for poflcy guidancs.' * (queting Miles, 468 U.S. at
273

However, the Affantic Sounding declslon made clear that AVes shauld nol be read “fo
eliminate the general maritime remedy of punitive damages,” as punitive damages had been
around long before the Jones Act was passed, /q, at 422, Thus, under Atfantic Sotthding, the
Miles limitatlen on the racovary of non-pecuniary damages does not apply 1o situations
‘whara both the goneral marltima onuse of action [...] and the remady [...] wore wall
established before the pagsage of the Jones Act” /d. at 420,

*3 Applying this reasoning, this Court must ask whether the general maritime cause of action
at lssue here, negligence for personal Injury, and the remedy of punitive damages were
available under marilima lew prior o the Jones Act. The latter proves an easy inqulry given
that Aflantic Sounding explicity discusses that maritime law provided for punitive damages
hefore the Janas Act was passed, 557 U.8. af 415 (nhoting that courts ad allowed puniive
damages as far back as the early 1800s, thereby supporting *[tihe general ruls that punitive
damages were avallable at cormmon law extended to claims arising under fedaral maritime
law."). Similarly, parsonal Injury clalms have long been asserted under maritime law. Norfofk
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Respondent's Brief on Writ of
Certlorarl.

1951 WL, B2D47

Anna DESPER, Adminlstrafriz of the Estale
of Themas J, Desper, Jr., Deceased,
Patlilonar, v. STARVED ROCK FERRY
COMPANY, a Comoralion, Raspondant,
Supreme Court of the Unlted States

Now, 28, 1861

«.To the Honorable, the Chief Justice and the
Assodate Juslices of the Suprama Court of
the: United Stataa: Tha epinlon of Ihe Court of
Appeals |s reported In 168 F, 2d 177; it wil
alsobe found at R, 2,..

Hee More Briefs

Trial Court Documents

Tho Fieat Home, LLC v, Portage Bay
Place Condominium Ass'n

2015 WL 8407520

THE FLOAT HOME, LLE, a Washihgton
Limited Lishitity Gompeny, Plainti, v.
PORTAGE BAY PLACE CONDOMINIUM
ASSOCIATION, a Washington non-prefit
comporation, Dafandant.

Bupailar Ceurt of Washingian,

Oct. 12, 2016

«Defandanl Porfags Bay Place
Condominium Assoclation hareby submit
these writtan Findings of Feat and
Concluslons of Low. 1. Pieintf The Float
Home, LLG ["Plalntif) is a mited liabifity
company N...

The Newport Yacht Basin Ase'n of
Gandeminium Qwnere v. Bupreme
Northwaesl, Ine,

2010 WL 727621

THE NEWPORT YACHT BASIN
AESOCIATION OF CONDOMINIUM
OWHNERS, an unineorporailed eondaminium
assoclatlon, Plalndif, v, BUPREME
NORTHWEBT, INC., a Washington
corporatloh dba Sealtla Boat Newport, and
Seattle Mardne Management Company, LLC,
& Washington Limited Liablity Campany,
Dafendants and ThirdParty Plaintiffs, v.
Bridges Inveatment Group, LLC, a
‘Washington limited liablity company; and
Douglas L. Burbritge and Margle L.
Burhridgs, hushend and wife,

Supsrior Gourt of Washinglon.

Aug. 02, 210

..The Court presided over the Phase | Iral
from May 17, 2010 through June 2, 2010,
Aftar hearing all tw Wwsbmony, revlewing the
axhibits admitted inta avidence, and

ldering the of )

Risii £

Repr ibnes [ Y
Disticulones Evya, S.W. De GV, v.
Global Explorer, LLG

2011 WL BI6362

REPRESENACIONES DISTICUCIONES ¥
DISTICUIONER EYYA, BV. DECV,
Comporation; and [netal

Eletromecanals, Chviles y Eletromecanals,
8.A. De C.V, & Moxlean Caorparation,
Plalntifia, v, GLOBAL EXPLORER, LLG, 8
Washington LLC; Global Enterprises, LLG, &
Washington LLC; Maritime Managarnent
Serviess, Inc,, a Washinglon Corporation;
Trevor and Jang Doe Slabber, and the
marital community composed thereof;
Juaquin Parnesqula, a ciizen of Meaico,
Frank and Jane Loe

Buperlar Cour of Washington.

Mar. 08, 2011

...This case was trled baglnning on Tuesday,
Octobar 19, 2010 and ending on Monday,
November 29, 2410, before this Courl. The
plalntifis wete repracantad by Moran, Windes
& Wang, PLLC, defendants Ginbal E...

Bew Mora Trial Courl Documants
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Shipbullding & Drytiatk Corp. v. Garris, 532 U8, 811, 820 {2001) ("The general maritime
{mw has recognized the tort of negligenca for more than a cantury..."); New York & L.B.S.8.
Co. v. Johihson, 186 F. 740, 741 (3d Cir.1912) {noting that the Injury to a steamboat
passenger ‘was a maritime tort, and clearly warranted marlfime relisf.”). As such, under
Atlentio Sounging ‘s rezscning, the Court finda that Plainiiff Is enfitled to punitive damages.

Defendant erronsously refles oh twe cases to argue that Atlantic Sounding does not apply to
Plaintiffs caea: the Fifth Clreult's en banc decision In MeBride v. Estis Welf Service, L.L.C.,
788 F.3d 382 (6th Clr.2014), and the Ninth Clroult declsion in Chan, which was dessribed
above, Det's Reply al 7. The Court discusses each In tum.

In McBride, the estate of a deceased seaman and twe Injured seaman brought an action for
unseaworthiness under general maritime law and negligance under tha Janes Act. MeBride,
786 F.2d at 384. With the Fifth Clrcult split nine to slx, the majorfly hald that punliive
damages were not recoverable In 2 seaman's wrongful death or personal Injury sull,
regardless of whather the action was brought under the Jones Aci or genaral maritime law
(apecifically, a sult for unseaworthiness), /d. at 391, In other words, McBride found that
pursuant to Mfas, no punitive damages were avallable when “a general mariime law
perscnal Injury claim |s foined with a Jones Act claim.” Furtharmors, [t distingulshing Atfantic
Sotnding, the McBride majority highlighted that Atfantic Sounding dealt with a malntenance
and cure clalm which was not addrassed by the Jones Act, and was an *independant” cause
of action differant from wrongfyl death or negligence under the Jones Act, McBride, 786 F.3d
at 389~-300,

This Court is not persuadsd that Allantic Soundhig should be conatrued narowly so as to
apply only to maintsnance and cure ections. As explained above, the Atiantic Sounding
decision made clear that punitive damages are available for “a general maritime cause of
actlon” that was “well established before the passage of the Jonas Act,” as long as the
Jones Act does not alter the damages available. While the Suprema Court could have
carved out a rather narrow holding that wou'd apply only to malntenance and cure claims, it
did no sich thing. Instead, the Aflantle Seunding majority opted to interpret Mies narrowly,
limiting the holding In Mifes t¢ wrongful death actions. Atfantic Sounding, 667 11.5. at 419
{explaining thet "Congress had chosan to limit .. the dameges avallable for wrangful-death
actions under the Jones Act and DOHSA," and thus *Congress’ judgment must control the
avallabliity of vemedles for wrongful-death actionz brought under general maritime law”).

Unlike the plaintiffs In Mlles and MgBride, Plaintlff here does not bring a wrongful death suit
of negligence action undes the Jones Act (or for that matter, DOHSA), but rather pursues a
general mariime parsenal Injury action. Brcause the reasoning of Atfantie Sounding
appears to apply with ease to allow punltive damages for a personal Injury negligence sult
brought by a non-seaman like Plaintiff,? the Gourt Is parsugded that Plalnttt should be
allowed to pursue punitive damages, Ses Summers v. Salmon Bay Barge Ling, inc., No. 12
-5858 RJB, 2013 WL 6912017, *11 (W.D.Wazh. Nov. 4, 2013) (explaining that, pursuant to
Allantic Sounding, B plaintiff "is entitied fo pursue punilive damages unless Gongress has
enacted legislation departing from [the] commen law understanding [that punilive damages
are avallable]’),

4 Next, the Court turna to Defendant's argument that the Ninth Clrcult's declslon in Chan
requires that Plaintt be prohibiied from sesking punitive damages, notwithstanding the
Supreme Gourt's dedigion In Affantic Sounding. OFf course, this Gourt is generally bound to
the holdings of the Ninth Clreuit and its "explications of the governing rules of law." Miller v.
Gamm/e, 336 =.2d 888, 800 (Sth Cir.2003). Howsvar, a digtrict court I8 no longer bound by
Clreult precedent where the Supreme Court, lssuea an Inlervening daciskon that "undercul{s]
the theory or reasoning underlying the prior cirouit precadent In such a way that the cases
are oleary meconcilable,” id, a1 900. Moreaver, the Issues decided by the Supreme Court
“need not be identical [to these presented In the prlor clrouit precedent] In order ©© be
controlling.” /d.

The Court is persuaded {hal the Supreme Court’s daclsion In Atiantle Sounding 1s “clearly
Iraconcilable” with the Circult'a declslon In Chan. Ae discussed above, the Chan pane|
largaly relled on the raagoning in Miles, and determined thal courts should look to “maritime
statutes for guldance In determining what remedies should be avallable in an admiralty
¢a39,” even when the case *falls outside the ambit of statutory maritime law.” Howevar,
Abantls Sounding wams that such a reading of Miles “is far too broad,” and goes {o great
lengths to explain why a wrongful death action which exists “only bacause of congrasslonal
action’ Is distingt from & genergl marilime cause of aclicn that was well sstablished before
the passage of marttime statuies like the Jones Act. Atfantic Sounding, 557 U.S, at 419420,
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Contrary to Ghan 's reasoning, Atfantic Seunding mekes clear that punitive damages remain
avallsble for & general maritime cause of action that predates the Jones Aci. K. at 420,
Moreover, Atfantle Sounding explicitty rejects the notion that all marltime personal injury
actions are limited by the Jones Aot fdl. at 421 {noting that Supreme Court precadant had
explichly relecied the notion that *Miles preciudes any actlon or remedy for personal injury
keyond thet mada avallable under the Jones Act .." (cliting Norfolk Shipbuilding & Drydeck
Corp. v. Garrlg, 532 .5, 811, 818 {2001})). This, of course, undeanines Chan s Inslstence
that Mifes Imted the remedles for non-siatutory maritime personal injury sulls to those
remedies avallable under the Jones Act. Sse Chan, 38 F.3d &t 1407, In sum, under Atlantic
Sounding, courls nead no longer limit recovery of punitive damages for a cause of actlon
that *falls outslde the amblt of statutory martime jaw," so long as the cause of action existed
before the Jones Act and independsnily from marltime statutes,

Lastly, the Chan panel underscored the importance of “the goal of uniformity In remedles In
maritime cases,” to conclude that a passenger Injured n an accident at sea should not be
allowed to pursue remediea that were denied to the dependents of a passenger killed at sea.
Chan, 30 F.3d at 1407, Howevar, as the Supreme Court explained in Attantic Seunding, ")
he laudable qusst for uniformity in agmiralty (aw does not require the narrowing of available
damages to the lowest commoen denominator approved by Congress for distinct causes of
action.” 857 U.S. at 423; eceord McBride, 768 F.3d al 409 (Higgineon, J., disseniing} (noting
that, following Miles, a wave of district courls had disallowed punitive demages for non.
Jones Aot clalms under the “Mifes uniformity principle,” but that “[mjomentum In that
direction [had been)] sea-lossad by Atlantic Sounding ...").

Because, as explainad abave, Chan Is "clearly Irreconcilable” with Alantic Sounding, this
Court doss not consider ltself bound by Chan, See Barrefte v. Jubilse Fisheries, inc., 2011
WL 351061, at *7 (W.D.Wasgh. Aup. 11, 2011) (declining, In lighl of Atianiic Soundliig, to
apply Ninth Clroult precedent that had foreclosed the recovery for loss of consorlium under
general maritime law and holding that a seaman's wife may purgue loss of congortivm
damages for an unseaworthiness claim hacause recovery for loss of consortium has been
avallable prior to the Jones Act and there was "no evidence that claims premised on
unseaworthiness were exemptad from the common-law rule exiending Iogs of consertium to
maritime suits”); see alsc Rowa v. Horablower Flaef, 2012 U.8, Dlsl, LEXIS 184402, at *47
{N.D.Cal. Nov. 16, 2012} {refusing to apply Miles to limit the availability of punifive damages
In an unssaworthiness claim because of Allanfic Sounding 's reascning that punitive
damages ere avallable so long as Congress has not indicated otherwise); Wagner v. Kona
Blue Weter Farms, 2010 1.5, Dist. LEXIS 96108 (D. Hawali Sept. 13, 2010) ("[Allthough
cases predating (Atlantic Sounging | consistently Interpreted Mies to bar punitive damages
for general maritime law ¢laims Including unseaworthiness, [clting cases), [Atfantic
Sounding | suggests that such Interpretatlons of Mifes are 'far too broad,' * Specliically,
|Aflantlc Scunding) hald that Mifas does net imit resovery in general marltime actions to the
remedies avallable by statute.).

Il CONCLUSION
*§ In conclusion, the Court holds that Plaintiff is not legally barred from pursling punitive
damages as o remedy. 4 This 28™ day of July, 2015, the Court ORDERS that Defendants'
motion for partial summary judgment Is DENIED in part and DEFFERED n part.

50 ORDERED.
All Citations

Slip Copy, 2015 W1, 106884573, 2018 AM.C. 22
Footnotes
F e ran v+ St 1o o o e £ - bR B bt eAeinS A 8 e o n i
Atternatively, Defendants argue that no reasonable Juror could find that
punitive damages are warrented based on the undisputed facts. At this ime,

the Gourt will not rule on this argument, but takes { under advisement.

1

2 As in Chan, the Plaintiff here is nelther a seaman nor died on the opan sea,
and therafore, the Jones Aot and DOHSA are inapplicable. See Norfolk
Shiphuticling & Drydock Gorp, v. Garrs, 532 U.5. 811, 817 (2001} ([Tlhe
Jones Act bears no impllcation for actions brought by nonseamen.”).

3 The Court nead not declde whether punitive damages ara avallable to 5
seaman tringing a personal infury sutt under the Jonas Acl,

Page 4 of 5

hitps://1.next.westlaw.com/Document/If6a4f0a0058611c6be97¢29f3a4ca000/View/FullTe...  4/25/2016



Hausman v, Holland America Line-USA - Westlaw Page Sof 5

4 In 8o helding, the Court notes thet the Southem Digirlet of Florida, which
arguably hears more oruise-line cases than any other district couri, has
simllarly feund that, In the wake of Atlantic Scunding, puniiive damages were
avallable o cruise passengers pursuing personal infury suits under marifime
law. See a.g., Doe v. Roysl Carlbbean Cruises, LTD., No. 11-23323, 2012
U.S, Digl. LEXIS 86274 (8.0, Fla. March 19, 2012); Lobagalger v. Celabrily
Chises, inc., No. 11-21620, 2011 ULS. Dist. LEXIS 93933 (8.0, Fia. Aug. 23,
2011).
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WE Origlnal tage of 819 F.2d 286 (PDF)

Evich v. Morris 814 F.ad 256
Unied States Court of Appeatls, Ninh Sroutt. . pHRRaR S87es ELUERIEA B0 AML. T4 (Approx. S pages)

Ninth Circuit.

Peter EVICH; Estate of Ogie Berg, as owners of the M/V CAPELLA,
Petitioners-Appellees,
V.
Terry MORRIS, Personal Representatives of the Estate of Robert J.
Connglly, John 8, Connelly, Clajmants-Appellants.

No. B6-a587,
Argued and Subitted April 7, 1087,
Decided June 10, 1987,

Nondependent brothers of deceased seaman filed action against owner of seaman's vessel
and owner of vosss| which attempted to rescue szaman's vassel. The United States District
Court for the Wagtarn District of Washington, Jack E. Tanner, J., dismissed action against
ownars of seeman's veasel and entered judgment agalnst owner of other vessel, Appeal
was falen. The Court of Appeals, 758 F.2d 1432, affirmed in part, vacated and remanded in
part, and reversed and remanded in part. On remand, tha District Gourt entered judgment In
favor of the brothers, Brothers appealed. The Court of Appeals, Eugena A. Wright, Circudt
Judga, hald that: {1} staie law was preempted by the general federal maritime survival
action; (2) the brothers could recover future sconomic loss; (3) punitive damages were
available If the brothers could snow owner of seaman's vesse! was gullty of conduct which
manifested reokless or callous disregard for the rights of others or gross negligence or actyal
malice criminal indifference; and {4) remand was necessary on prejudgment Interest [ssua,

Reversed and remanded.
I reri v b m e ot aeesmemean o 2ot s b e S 4 e e

i West Headnotes (4)

Change View

1 Admlraliy [ Wrangful death
Siate law was preampted by general federal maritime survival action, even
theugh death occurrad In state terrtorial waters.

14 Cases that cite this headnote i
2 Death &% Pacuniary lossus fo decoased
Future economic [oss was recoverable In general faderal mariiime survival actlon
breught by nondependent brothers of deceased seaman agalnst owner of
seaman's vaseel, aven though majority of states do not allow future sconomic
loss to ba recovered In survival actions and even though the Jones Acl provides
for rio stich recovery; racovery of futlre economic loss prevented the anomaly of
rewarding owner of vessel for killing seaman rather than injuring him, Jones Act,
48 .5.C.A, § BB,

31 Cases that cite thiz headnote

3 Death & Examplary damagés
Punitive damages would be avallable In general federal maritime survival action
brought by nondependent brothers of deceased seaman agalnst owner of

Page 1 of 3

BELECTED TOPICS

Aetlons for Causing Death

Award of B y or Punitive D

9

Admiraity
Jurisdiction
Federal Matime Law

ek

Fedoral Courte

Couris of Aprieals
Interim Aftorney Fee Award

Secondary Sources
P1900 - UPDATE LIBT OF CASES

Mangated Health Banafite - SOBRA Gulde
bytlend

Tk 1900 providas a comprehensive Ifst of
the aput decisions In which COBRA fgured
preminently, and the general lagal principlas
involved in thesa cases, The tab includes the
follewlng seclions: 1, A..

& 3672, The Baving-to-Huliors Clause

14A Fad. Prag, & Proc, Jurs. § 3872 {dth ed)

..Although the Judiclary Act of 1788 granted
tha federal trial eouris “otgingl exclusive
sognizance of all civll causes of admiraty and
maritime Juiisdiction,” it also resarved to
“suitors, in all raga,.,

"Sentimental” losses, Including mental
angulsh, loss of spoiety, and loss of
marita), fillal, or parental care and
guldance, as slamonts of damuges in
action for wrongful death

74 ALR. 11 {Originally published In 1631)

...The question under annoletion Is intended
to Includs all *sentimental” or nonpsouniary
Ioe66s suetalned by the statulary
beneficlaries as slements of darnages In an
nctlan for wiongful death, such as re...

Sae More Sesondary Soureag
Briels

Builaf for Plaintiff-Appellant, Antiover
Newton Thatlogleal School, Ing,

1080 WL 1535736

ANDOVER NEWTON THECLOGICAL
SCHOGL, ING., Plantit-Appafiant, v,
CONTINENTAL CASUALTY COMPANY,
Defendant-Appslise. Andover Newton
Thaologlcal 8ehoal, Inp,, Pleintit-Appsliss, v,
Cantinenial Casualty Gempany, Defontant.
Appellant,

Unlted Btates Gourt of Appeals, First Circull,
1888

... Tie Dislrict Cuurt determined, in relisnce
upon Mclaughlin v, Rlchland Shos Co,, 466
U.B, 128, 108 5.Ct. 1677, 1681 {1868}, that
Andover Newioi's “wiliful® violation of the
ADEA wae a "dellborate or in...

BRIEF FOR THE PETITIONERS

1085 WL 451711

Yamaha Molor Corporation, U.8.A., Yamaha
Motor GCompany, Lid, v. Lucien B. Calhoun,
Robin L. Calheum, as Adminlstralors of Estate
of Natalla K. Calhoun

Supreme Caurt of the Unkied Siates

July 28, 1996
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. saaman's vessel if brothers couk! show owner was guilty of conduct which
’ manifested rackless or callous disregard for the rights of others or gross
negligence or sctual malice crimingl indifference,

31 Casas that clte this headnota

4 Federal Courts ('F" Determination of damages, costs, or interest; remitiitur
Peculiar circumstancas |ustifying denlal of prejudgmant Interest were not so
obvious as to preclude remand in general faderal maritime survival action brought
by nondependent brothers of deceased seaman againgt owner of seaman's
veseal; general fedaral maritme survival actfon was nol novel, and argument that
death of wronged party Juatified denial of such award defled reason. :

i 22 Cases that clie this headnote I

Attorneys and Law Firms

*257 Casey A. Nagy, Seattle, Wash,, for petiticners-appelless.

John G, Gooper, Seatile, Wash., for claimanis-appeliants.

Appeal from the United States Distict Court for the Western District of Washington,
Before BROWNING, WRIGHT and HALL, Clrovit Judges,

Opinien

EUGENE A, WRIGHT, Clreult Judga:

In this appeal we ars asked 1o defermine whether a ganeral fedaral marifime survival action
praempts state law, and whai damages are recoverable In the federal action. We conclude
that state law Is preemptad and that fulure economic iogs, punitve damages, and
prajudgment Interest may be recovered,

i
This appeal follows previous remands In which wa jeined other clrcults in recognlzing a
general faderai maritime survival aclion, Barg v, Chevron, U,8.A,, Inc., 750 F.2d 1425 (8th
Clr.1988); Evich v. Connslly, 759 F.2d 1432 (8th Cir,1985), The remand In Evich directed the
district court to consider the marltime survival acllon against Evich and the Berg estate, 759
F.2d at 1434,

On remand, Evich and Berg moved for summary judgmant, conceding llabllity. Judge Tanner
granted the motion and entered judgment In favor of Connelly for $25,000. At the previous
trlal, he had awarded Connelly $264 439 against Chevron. Twenty-five thousand dollars of
that award repressnted pre-daeath pain and suffering. The remalnder was ettributed to an
unspecified economic loss.

II.

1 Connelly's parsonal representatives argua that Alaska stata law supplements federal
mariiime law when deaths ccour in state territerial watare, Whan the same argument wag
made In the context of wronghil death actions, we rejecied It. Nefson v. United Sfales, 839
F.2d 489, 473 (9th Cir.1980); see also Matfer of /S Heisna, 529 F.2d 744, T48-53 (5th
Cir1978), The partles have presented us with no reason to depart from Melson. The need
for *258 uniformity In marliime survival actione ls 1o less than the need for it In marilime
wrangful death actions, We adherse ko Nelson, holding that state law is preempled by the
penearal fedaral martime survival action,

1.
Connelly's representatives next clalim Judge Tanner erred by limiting damages o pre-death
pain and suffering. They argue thai future economic loss, punitive damages, and
prejudgment interest may be recoverad in a federal maritime survival action. We agree,

2 Although federal clicuit courts considering survival damages have generally siated
{hat pre-death paln and suffering Is compensable, ses, e.g., Azzopard! v. Ocean Drilling &
Exploration Co,, 742 F.2d 890, 893 (6th Cir.1984), Barbe v. Drummond, 507 F.2d 794, 788
~B0G (16t Cir,1974); Spiler v. Thomas M. Lows, Jr. & Assoc., Inc., 468 F.2d 003, 811 (Bth
Cir. 1972}, the recoverablllty of fufure economic loss in a post-Meragna aurvival action has
not been addroseed by a crouit court, Cf. Mascuitl v. Unifed States, 411 F.2d B87, 873 (3d
Cir.1969) {pro-Moragne case allowing such recovary), The isstie was addressed In Mulrhead

Page 2 of 3

w THe memarandum eplnion and orders of
the district court balow (Pet.App.Sis) are
reported at No, Civ, A, 80-4208, 1063 WL
216238 (E.D, Pa,, June 22, 1983). The
combinad ondar denylng Yamaha's matlon
|-

Jolnt Appendlx

2000 WL 4724140

ESTHER HUI AND 8TEPHEN GONSALVES,
Pefiticners, v. YANIRA CASTANEDA, eial.,
Reepondents.

Suprama Gourt of tha Unitad Slates

Dag, 04, 2008

W+ 0B-65004 Dotkat LLOGY] DEPARTMENT
OF HEALTH & HUMAN SERVICES Health
Resources and Services Adminlsiration
Bureau of Frimary Health Gare Rockvilis MD
20857 1, | the Associale Administrater for
the Bu... 3

Saa Moare riefs

Trial Gourt Doruments

Gatello v, Oriental Weavers Rug Mfg,
o, Ine.

2003 WL 26074477

Joan CATELLO, Plaipliff, v. DRIENTAL
WEAVERS RUG MANUFACTURING
COMPANY, ING,, Va/db/a Oriental Weavers
of America, FPaul D'Huyvetier, Individually and
Rabert Grepg, individually, Daferdants.
Unlted Stutes District Court, W.D,
Penngylvania,

Jan. 89, 2003

...Plainthf prevailed at iriat on her slalm of
retallation under Tiie VIl and racalved ah
aword of damagas for back pey,
unreimbursed expenses, and emotional
dlstress. Tha jury alsn awarded punitive
dank.

In re Overseas Shipholding Group, Int,

204 W, 3764493

Inre OVERSEAS BHIFHOLDING GROUPR,
ING., et at., Debtors,

Unlled Stalos Bankruptoy Court, B,
Delawara.

June 28, 2014

wUpon bhe motion (the *Mailen®), of Baremar
Tanker LLC {the "Debitor Seller*), Maramar
Protuct Tanker Corporation {the “Debilor
Buyer), and certaln of feir afilietes, &s
dabtors and debtors in possessl...

In ¢ Flamingo Investments.

2050 WL 7375864

Inre FLAMINGO INVESTMENTS, Debters
and Dabtor-Ih-Possesslon, Check Cna or
Wore 88 Appropriate; Afiects Bath Detor: 2
Affects Flaminge Investments only: X Affects.
Paradlse Ivestmants, Ins, only; 2.

United States Bankruptoy Courl, &.0.
Calligmla,

Mar, D2, 2010

...Chapter 11 DATE: February 18, 2010
TIME: 11:00 a.m, CTRM: 302 The "Motion of
Fleminge Investments For Order: {1}
Authorizing Sale Of Real Property Pursuan
To Seotion 363{f}; (2} Approving Bragkup
Fes;,..

Sou More Tral Coln Docunants
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v. Pacific Infand Navigation, Inc., 378 F.Supp. 281 (W.D.Waah.1574). Thers, Judge Beeks,
relying on Moragne v. Stales Marine Lines, 398 U.S. 376, 80 8.G1. 1772, 26 1..Ed.2d 339
(1870), allowed recovery for future aconomis logs. /d. at 363. "

While the majority of states do not allow future economifc loss to be recovered in survival
actions, and the Johes Act provides for na such recovery, we find recovery herg * ‘better
becomes the humane and libaral character of proceedings in admiraly’ *, Moragne, 388 U.S,
at 387, 90 5.C1. at 1780 {¢itation omlited), and prevenis the anomaly of rewarding a
petitioner for killing his vietim rather than Infuring him, see /d. at 3656, 90 S.Ct. at 1784. Most
glatas and the Jones Act allow these damages to be recovared in the form oF loss of support
when wrongfu! death benaficlaries exisf, Where, as here, thosa beneficiaries do not exisl,
petentlal prablams with deuble recovery do not exist, Under these clrcumstances, the
decadent’s edlate should be compensated for loss of future earnings. See Kriesak v. Crows,
36 F.Supp. 127, 128 {M.D.Pa.1940).

Clalmants afso seek punitive damages. Punitive damages are avallable under general
marlitime law for clalms of unseawerthiness, i re Merry Shipping, Inc., B60 F.2d 622, 626
(5th Clr1981); /n re Marine Sulphur Quesn, 460 F.2d 89, 106 (2d CIr.), cert. denled, 409
U.8. €82, 93 5,Ct. 318, 34 L.Ed,2d 246 (1972), and for fallure i pay maintenance and cure,
Robinson v. Pecahontas, Inc., 4T7 F.2d 1048, 105182 (1st Cir1973), See generally
Frotectus Aipha Mevigation Ca., Lid, v. North Pac, Grain Growers, Inc., 767 F.2d 1379, 1385
(th Clr.1085), While punitive damages are net avallable under the Jonea Act, Kopezynskf v.
The Jacquellie, 742 F.2d 555, 68061 ($th Cir. 1984), cer. denfed, 471 U.S. 1138, 105 5.Ct.
2677, 86 L Ed.2d 858 {168E), It does not follow that they are unavallable under general
maeltime law. in re Merry Shipping, inc., 850 F.2d at 628,

3 Punitive damages serve the purposes * ‘of punishing the defendant, of teaching him
not to do It again, and of detairing others from fllowing his example.' * Prolecius Aloha
Naviyation Co,, Lid., 787 F.2d at 1385 {quoting Prosser, The Law of Torts § 2 at 8 (1871)).
Titese purposes support thelr avallability in general marifime law and the frend is to allow
elch recoveries, 2 M. Norris, The Law of Ssamen § 30141 at 517 (4th ad, 1986}, of.
Thyssen, inc, v. 8,8, Forfune Star, 777 F.2d 67, 82-63 (2d Cir,1986} {not avallable In
sontract). YWe find that punitive damages are available in a general marlime survival action
upon a showling of “conduct which manifeats ‘reckless or callous disregerd’ for the: rights of
others, ... or 'gross nagligence or actual malice ciminal *289 indifference.’ * Profectus Alpha
Navigation Co., Lid., 767 F,2d at 1386 (pltations omitted). It Is for the trier of fact to
detarmine whether they are warranted, See in re Merry Shipping, ine., 650 F_2d at 628-27,
Jugige Tanner showld do so on remand,

4 Aso, “ ‘preludgment intereat must be granted untess pecullar cireumstances Justify its
denial.’ " Vence v. American Hawall Cruises, Inc., 789 F.2d 780, 795 (9th Cir, 1988) {quoting
Dilingham Shipyard v. Assoclated Insuiatfon Co., 648 F.2d 1322, 1328 {9th CIr,1981)). We
rejact petitioner's argument thet peculiar clroumstances justifying its denial are so obvious as
to preclude the need for & remand, The general martime survival action was not novel, and
the argument that the death of the wronged pariy justifies denial of such an awand defles
reason, Judge Tanner must award prejudgment interast on remand or specify the pecullar
circumatances justifying its danial.

REVERSED and REMANDED,
All Citations

419 F.2d 258, 16485 AM.C. 74

{

Footnoiss I

1 Petitloners attemnpt to undermine Mulrfiead by arguing that rallance on a stete
sunvival stalute Ig nc longer accepted praciica, While Judge Beoks raforred to
the result under Washington law, he based his holding on a “survival remedy

Independent of state law.” 378 F.Supp. at 363,
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