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In most of W<~shington, a landlord may terminate a residential tenancy 

on tw<:nty days' notk1: to the wnant; no grounds tiw the eviction need be 

given or good cause proven.1 Whl!o separate statutes pwhi.bit landlords 

fron1 terminating leases for retaliatory or discrin1inatory r~asons~2 as a 

gi~nera1 rnk landlords are free to ten1'linate temmc.ies t~ven for frivolous 

reasons having llttlc or nothing to do with the tenancy at alL 

Jn Seattle, however~ residential tenants are protected against nrbHrary 

termination of\heir reutal agrecrl1(onts trnder the Just Cause Evictions 

Ordinm:rce, Sl\1C 22.206. l60(C). The JCEO prohibits the termination of a 

residential tenancy except where ajust caust:-11 r;.~x.ists 1 and just cause is 

limiled to sixteen spedfk grounds set f(Jrth in the ordinancc.3 i\. landlord 

who ~~~cks to tenninatc a residential tenaney shall "'advise the affected 

tenant or tenants in writ.ing of the reasom> fbr the li:rmination and the facts 

in support of those reasons."'1 .1\nd "'[fjn any action commenced to evict or 

'Set• RCW 59. 12.030(2.). 
2 See RCW 59. !82•-J.O (prohibiting rett:iliation); see RCW 49.60.222 (dist:.rimination); sec 
also Josephi.nium Assoclales v. Kohli, 111 Wn. App. 6"1 7, 45 P.3d 627 (2002) 
(·'Di.s'-~rimlnf'ltion may be a defense that arises out of the-tcmmcv. \Vh.cn it do-es, the 
~tarnte permiis a t(~nUnt to asHert tht'- defense nnd n~quircs tlH~ c.;;un to consider it."), 
3 S~:0 S~v·fC 22.206. '!60(C)(l ). 

"See SMC l2.206.!60(C)(3), 

.J. 



to oth1:rwise terminate lhe tenancy of any tenant, it shall be a ddensc to 

the action ihat there was no just caus1~ tor the eviction or tcrmina1ion[J'5 

0111o of the sixteen just cause provisions allows a landlord to terminate 

a wsidential tt~nancy ·where "'[t]h1' owner seeks possession so thallhe 

0\'itler or a 1member of his or her immediate tlm1Hy may occupy the unit as 

that person's principal residence. "6 In the decision below, however, the 

Ctl'W't of Appeals interpreted this provision to mean ihat just <:ause is 

established wbcnewr a landlord certifies an intention I'O o0cupy the unit 

(or have an immediate family member occupy the unit)-~rcgardlcss 

whether that ecrtifkation is true or ta\so 7 

ln holding that tenants may not chalknge such certifications and that 

c.mn'ts may not inquir': into their veracity, the. Coun of Appeals' de(;ision 

invites unscrupulous landlord;; to circumvent the JCEO and evict tenants 

through false certifications (of int;;nt to occupy rental dwdlings) whenever 

those land.lords wish to remove tenants but laek gt;nuine just eaust~. The 

decision obligates lower comts to honor such certifications, no matter how 

dm:nonstrably i\lloe they might be. & 

'Sc:c SMC 22.206.160(C)(5). 

& See SNlC 22.'206.160fC)(!)(e). 

-, See .Facisze}l'Ski v. BYOY~-'n, l92 Wn. App. 441) 453, 367 P.3d 1085 (2016). 

g S\~C Faci.~·uwski, 192 Wn. App .. at 453 ('"The Tennnts ... ask for the right to (:onte~l the 
truthfbfness ofth~; cerl'ifl'cation in th1;: un!awfh! det11iner action. The city's kgislative. body 
has thl} author-Ity to con~~id1~r this poUcy choke. Th~t authority dues not b~·:long to this 
comt, who:1c fundamental Hmctlon i-s n.:vk:w of lower <:-our!· de.eislons."). 



The Court of Appeals r~vidently reached its decision in hopes of 

sparing honest landlords from the costs and burdeus oflitigating cases 

against tenants who, !ad:ing <my evidenc,~, dispute a landlord's claim (of 

an intent to o<:cmw) on the basis ofrncrc subkctive disbelief.9 But the ... ~ ' . 

existing tmluwfill detainer lhmework suflidently protects landlords 

against t.his concem by enahiing courts to awnxd pre" trial writs of 

restitution in cases vvhere tlw evidence strongly fi.tvors iht' hmdlmds ··-·and 

to award judgment outright when the tenant's position has no meaningful 

evidentiary suppm1. 10 And the far-reaching implications of the Court of 

Appeals' decision invil" fra\lcl and dishonesty on the parl of unscrupulous 

landlords, secure in the knowledg'l that a false cm.tiikation ofjust muse 

cannot be challenged by tenants or evaluated by a court. 

This Court should reverse that ill-considered dedsion, and hold that a 

court must not aecept a landlord's certincation of intent to occupy rental 

premises us conclusive when there is evidence calling the truth of that 

ce.rtiflcation into question. RJtlhcr, a court should utilize lhc two··Slage 

unlawful detainer procedure establisht•.d by the RC'sid.r:ntial Landlon:i" 

9 Seti: _f"actszewski at 452. 

w se~:: RCW 59.18.380; se.e also Carrsrrom v. Halnlirw, 98 Wn. App. ·tso) 789, 990 P.2d 
986 (2000). 



• 

Tomml Aet to rcsolw these cl.aims. 11 If a tenant raises a genuine issue of 

m~Jteria[ fact: as to the sincerity of the iandl.ord's intent to occupy, thron ~ 

<'<mrt should set the matter ibr triaL 12 And if a trial is schedukd, then the 

court should grant or deny a pre .. · trial writ of restitution based on the 

strength of the competing evidence. 13 

The Northwest Justice Project (NJP) is Washington's largest provider 

of free civil legal service!; those; oflow-· and modt<ra!c-incmw~. NJP's 

mission is to secure justice through high quality legal advocaGy thnt 

promotes the long--t.mn weil--bdng of k"v .. im:ome individuals, iamllies., 

and comtn1mities. NJP OJX'l'Hti!S 17 field oH1ces, a telephone hntline, and 

multipk websiit:s to n;ach its client-eligible population a(:ross the stale. In 

2015, NJP S<:rved nearly 33,000 individuals and dosed over 14,800 cases. 

On a statewide basis, NJP prioritizes landlord-tcnr.nt cases and its 

attorneys appear regularly on behalf of tenants lacing eviction in unlawful 

detainer proceedings. NJP has its largest oftkc in the City of Sea1 tie and 

n:gularly handles rental lwusing .. relalecl kgal matters on behalf of Seattle 

tenants~ 'including tnnttt~rs arising unde-r tht~ Just Cause Evictions 

11 See R('Vv' 59.18.370<160, 410 (providing thn! :>.how ca\lse h~ming on a \:;.ndlord~~~ 
motion t(Jr entry of a pre-iTiai writ ofresl.ttution) fOIJow{'xt by {1 trial). 

n See RCW 59. I 8.380. 
u ld. 



Ordinance. lnterpretmions of the JCEO and 1mlawful detainer pmcedurcs 

generally <tte C<:nlral to NJI''s work and the clients NJP serves. 

Amicus NJP rdios on tho Statement of the Case set tiJrth in the Brief 

of Appellant~. 

IV. Argument 

A. A tcmmt who •.:hal!enges thl' 1'eraclty of 11 !amlluru's staled 
basis for terminating a tcmm<'y pn:sents n t:ognizable defense 
tn l.m!awfuldelainer under tl!c Just Cause Evictions twdimuu:e. 

Under tbe Unlawful Dc!aim:•· Act of [890, a rcsickntia! landlord can 

te:rrninate a periodic tenmi\;;y on as little .as t\Vcnty days" notice to the. 

tenant. Sec RCW 59.1.2.030(2}. The landlord need not .~tate or prove any 

grounds or just cause tor the tenn.ination. Se~ I d. A tenam is guilty of 

unlawful detainer if he or she contimKos in possess.! on beyond the final 

date of the tenancy. Sec RCW 59.12.030. T11t: landlord carries its burden 

orpmving unlawful. det,>iner si.mply by establishing that the required 

notice was giv(;.n_ fmd th£11" the tennrn remained in pos~cssion. s~~e f{C1
\\-'. 

59.12.030(2). 

In Sea11lc, boweve1·, a residential landlord must establish a tbird 

elcmt:nt, "just cause." to pnwail in an unlawful detainer action. See SMC 

22.2.06.160(C)( i) (landlord may not "terminate or attempt to terminate the 

lenancy of any tenant unless the owru~r can prove in c.ourt that just cause 



ex\s\3.''); see abo Housing Authority 1>. Silva, 94 Wn. App. 731,736:972 

P.2d 952 (1999) (dismissal ofunlawt\Jl detainer action appwpriflfe where 

landiord faiis to satisfy Seattle jnst 1)ause requin:ment). 

1. When !he supposed .iust ClHIS<' the landlord has asserted for 
lease termination i.s tllhw, tht'l'~ is no Just ;:anNe. 

Seattle limits 'just o<msc'' (fc1f the tc:rmination of a residential tenancy) 

to specific grounds sc1 forth by ordi.naJlce. SM.C 22.206.160(C)(l). One 

such ground is ·whet<~ "[t Jhe owner seeks posses~ion so that llre owner or a 

mcmlwr of his or hr;r immcdiatc family may occupy the unit as that 

person's principal r<·sidencc[.]" SMC 22.206.l60(C)(l)(e). 

The plain language of this provision suggests thai:, to terminate a 

tenancy on this ground, the lnndlord must actually intend to move into the 

dwe!iing tmit or intend for an immediate famiiy member to do so. !d 

Abs~~nt such intent] then~ is no just c::mse. Sinct~ the lack of just cause is a 

defense to eviction, a bona i1de dispute regarding the sincerity of the 

landlord's ,;tukd intention to occttpy (or have a family mcmb<;r to nccnpy) 

a rental unit is thus a materia! quesllon offa('t bt)aring on the righl lo 

possc:;sion of the disputed premises. See SMC 22.206 .. 160((')(5). 

]., Courts tl<'ll'ring unhlwl'ul de!ahuw ca&<•s 11eed not honor 
flli§e .:er!it'kations o!' intent to occupy. 

To deter landlords ti·om thlsdy csiablishingjmt cause for eviction by 

dbhonestly claiming an intent to oc~:npy rental premises. ih': JCEO also 



~.ontains a provision that nilows a tenant who di,;putes the vcmcity of ~w:h 

a claim to make a (;omplaint to the city, al\er whieh the hmdlo.rd must 

certify her intent to occupy. 1
'
1 A landlord who mak~s <l J~i.lsc c'enifkntion 

under this provision "shall be liable to snd1 tenant in a private right for 

action t\)r damages up to $2,000, costs of suit, or arbitration and 

ll • · " '''lc·· -,., ·•or. l"(l(C'' '7) reasona 1 e attornt::y s tet";s, dn' ... L.~ •• -:.. 1.J. 1._1 _ .)t_, . 

The Court of Appeals found this provision rqm:scnted tht~. sole remedy 

l\H' a tenant whose lease is terrninr.•ted based on a false certification that the 

inndlord would occupy the dwelling unit. 15 The Comt of Appeals did not 

fully explain its rationale for this interpretation of the .I CEO. Bul the 

principal basis appears to ha vc: been that hmcl!ords were net required to 

give cause for tcnnJmrling a tenancy at comrnon law~ and that tenants 

protected by the JCEO have only those remedies the ordinmtcc provides. 16 

See Eastwood v. Horse !I arbor Foundaiil)n .. lnc., 170 Wn.2d 380, 403, 

24ll'Jd 1256 (2010) (Madsen, C.J., concurring) ("Where the legislatun: 

has acted to create rights and remedies, cuurts Cimllnl enlarge or rcostricl 

"Sec SMC 22.206, 160(C)(7). 
15 Sec Facfszewski, 192 Wn.. App. ~.t 1U3. 
16 See Facis;;;;-\'I<'SM at 452 .. 53 (''\Vith s:vtC 22.206. j 60! the dty provitk~s tenants Rdd~d 
pmt.it-tions not ~tvai!ab!~ to them 1.mdcr Vh.t'lhingwn law, ... Thr d1y also has pro\!id0d 
n.nnedi~'s for u tenant who queKdons the landlord's lnt<.c;nt or t.mnpliaucQ wiJh Seattle's 
ordinance. The te-nant ... ·.an dcnmnd a certification ~)fthe reason fbr tennlna:.ion. 'fhe 
landlord's fhilure to provkk tlli;: ccrtlfi~~ation ptovidf~~· u defeu~o to an {~·vkrion action. The 
fnndlon:l's faHnre to carry out tht•. ~·~a~on s·hl.ted in ·the Ct-'Ttification pn.•vidcs the ton ant 
'"dth a daim f0r damnges up to $2,000. \Ve dec!lne the Tenants.' !'cques! that we re\vritc 
the ordinance to provide fmother remedy.''). 



those rights or remedies"), citing Park Avenue Condominium Owners 

Ann 'n v. Buchan Developments, I:LC, 117 Wn. A.pp. 369, 382, 71 P.3d 

692. (2003), 

'I''· · t f t' d S"(' ''7 20' ' '0(''')("') · · 'l nc rnonc ary cause o · ac 1011 nn er .. N1 ·' ..;:,,.,, .~ o, 1 b~ c .. _,. 1s uot .. 1e 

only remedy the JCEO provides in tbis context, hmvcvcr. The JCEO alr;o 

slates that ~"[i]n any action comrncnccd to evict or ro otherwise tGnnh1ate 

the tenancy of any tenant, it :;haH be a det<~me to the action I hat there was 

no just cause f(,r such eviction or termination a:; provkkd in this Section 

22.206. 160." SMC 22.206.160(C)(5}. This provision entitles a tenant to 

challenge the truth of the landlord's aHegecl basis for just cause, becnnse ~ 

Httse assertion oJju~t cause is no just caust·~ at aU. See, acconJ) l:lou:,dng 

Authority''· Pleasw1r, 126 Wn. App, 3ll2, 1 09l'Jd 422 (2005) ("fWJh<m a 

tenant e.hallenges her landlord's al!eg11tions that she was in material 

,. · 'h" ! l ' · 'I ! . ''') nml~~ompnaucc w1t. ncr e-ase 1.c.rrns~ ~ue IS entlt ~:c( to a trHH.- _, 

Even apal'l from the JCEO, the Residential I,;mcilortl·Tenant Act 

.;11pplics ample other ground~ on whkh a court could permissibly consider 

the veracity of a landlord's good cmwe certification in an unlawful 

detainer suit. For instance, the RLTA requires a court, in an unlawlu! 

detainer show cause hearing, to "'examine the parties and witnesses orally 

to a:>ccrtain the merits of the co1nplaint and answer.'' RCW 59.18.380. ln 



merits. See SM.C 22.206.160(C)(5). A court in such a proceeding may 

not disregard ,widem:e that <.>r<xlib.ly supports a legi.iimate defense. Leda v. 

Whisnand, !50 Wn. App. 69, 8!, 207 P.3d 468 (2009). 

The .RLTA also states that "[e]vcry duty umlcr this chapter and every 

act whkh must be ptorformed as a coudili.on precedent to the exercise of a 

right or rcrn.edy under this chaptt'r impost''' an obligation of good taith in 

its performance or c:nforcemcnt" RCW 59.18.020. A landlord who 

brings an unlawilll detainer nc;tion to evkt a tenant based on a false dairn 

(of an \nt1m1. to oc<.:tlp)' the premise:s) dnes not act in good faith, and is ihus 

disqualifkd from utilizing unlawful detainer procedures. fd. 

The TtLTA further recognizes that a tenant m11Y prevail on equitable 

defenses to eviction. Sec RC\V 59,18.400 ("The defcmlant in his anSW()T 

mrry ass(;rt any leg~ I or equitable defense or set-off arising out of tht' 

tenancy."). Allowing a landlord to bene/It from falsely certifving an intent 

to Oix;upy a rental property would hardly be consistent with equitahle 

principles. See generaHy JL Cooper(,~ Co. P. Anchor ~\'ecurities CfJ.J 9 

Wn.2d 45, 73, 113 P.2d 845 (!941) ("a court will n<lt allow the usc' of its 

powers and process to obtain u benetli l.()tmded directly upon u breach of 

h1w by thG applk<mt therei1Jr."). 

lndeed, the Court of Appeals' ruling practically invites such Jhmd and 

abuse. The ruling encourages landlords to sirnply .make dishonest 

J)-



certificaUtlnfl (ofintent to oct:upy) whl'ncvcr they wish to tcm1inah; Seattle 

tenancies hut don't have just cause. Jfienants may not challenge the 

veracity of such claims, and ·ir courts may not consider their truthfulness, 

then courts mu·;t simply rubber-stamp H:na.nts' t:victioos no matter how 

ckmonstrably lhllle and !1-mtdu!ent particular ceJ.tifications might be. Even 

if a tenant is later able to discover and provtl th<~ deceit and recover lh<l 

$2,000 maximum damages (undet SMC 2L206.l60(C)(7)), this is not 

even an averagt~ rn.onth's re:n.t in Se3ttle. 17 

B, Washington's rcskhmtinlunlawfnl detainer pnu:edur~s nrc 
wt,!l-cquippe!l (()resolve disputes regat·t!ing !llamll()rd.'s intent 
to occupy a rlwd!ing in a fair and expedient m;mn%'r. 

lt is tmlikcly that the Court of Appeals went astray because of a desire 

to aid dishonest landlords in circumventing tenant protections under the 

JCEO, Rather, the Court of Appeals' ovemrching com:cru seemed to he 

with protcc.ting honest landlords from having to bear the costs and burdens 

of trial against tenants who make unfounded disputes regarding an 

owner's intent to occupy. 1
g While the possibili1y that some tenants might 

assert urrt(mnded disputes cannot deprive those with legitimate defenses of 

17 See Rosenbtlrg~ ~ .. !ike, (·s~~attle rellts now growing t"a::;lef than in any other U.S. city/~ 
Seattle Times, Jun, 21 ~ 2.0 t 6 (average S(~atth~ rent us of June 2016 was $2,031/mo.); 
art ide available on~Hw: at hp p.//.t\:Yi.~"X.-.-~t:W_J_lc:t__iJ._l_H:>,t.'YJJ1/businv"s :'r<;•1l:~~::;_l.f}_~.g-~,:~;J_H It· n;_ll!;_~ .. 
_n_<_,'<,~·:gx~,t\~·_i_tl_;,>t:r:+:r--Jhan--l.t_h_my· t;\_f_)t'l::·~i~h~-:lL\i, last vi:~itcd Se-pt l9~ 20 l 6. 

J:t See Fa.cis;:,ewski, 192: Wn. App_ at,i54 (''The te.:_)<lU!.1S disbeliel: even if justified, docs 
JJot provi<k" a defense h~ an unlawful detainer action,''), 

,.l(),. 



th"ir rights to trial, 19 the existing unlawful detainer framework already 

provides adequaw protection against this concern . 

. l. :'Vlaterial qm.'81itnls offact bearing mtllic right to 
posscssioll of disputed premises ure n~uolvcd by triul. 

Washington has long required that f.hctual. disputes concerning a 

landlord's basis hr k-rmlnal.ing a tenancy be resolv.xl by !.riaL The 

original Unlawful Detain•3r Act of 1890 provided that ''·[w]bcnevcr 0n 

issue ofl'i1ct is presented by the pleadings it must be lried by a jury, unless 

sueh a jury be waived as in other cases." RCW 59.1 2. 130. Washington 

retained this trial requirement in the RLTA of 1973, which calls for 

matcrinl issues of lire\ in resid<on!iul unhnvful detainer actions to be 

resolved by triaL See RCW 59.18.380, 410; see also Aleadow Park 

Garden Assoc. v. Canley, 54 Wn. App, 37!, 376; 773; P.2d 875 (1989) 

("Both statutes provide fhr a trial by jury on the ultimate issues ofthe 

unlawf\tl detainer action as such rights existed at the time the constitution 

was adopted."); see Indigo Real Estate Services v. Wi1dsworth, !69 Wn. 

App. 412, 426; 280 !'.3d 506 (2012) ("Because the question of material 

non.cornpliarH~e .is 'an inappropriah~ it~sut:~ to sununadly n;solve,' the flnnl 

determination of the parties' rights in this unlawf\Jl detainer action rnust be 

dclcnnincd at triaL''), quotingP!easanl, 126 Wn, App. at 393, 

l<J- Sec /,edaj 150 Wn, App, nt 81; see Pleasant, 126 \Vn. App. i.lt 393. 



Thus, whm\ a Sca!tle landlord attempts to terminate a tenancy on the 

grounds thnt the .landlord or a fmnily member seeks to occupy the unit as a 

primary rcsi.dcncr;, and the tenant disputes the veracity of t!mt claim, there 

is a material question of lhct relating to the. right of possessi(m. St'e S~i[C 

22.206.! 60(C)(l, 5). A court, in nn unlawful detainer action involving 

such a scenario, must conduct a trial to determine wlwther tbc landlord 

genuinely imcnds to occupy the prembes. Sz,c RCW 59.18380, 410. 

:2. An al:tmal triM.! is not m;ecssary if iller!) is no genuh!<l 
issue of mat~rlal fact 

Under the RLTA, however, eollrls typically hear residential unlaw.fhl 

d<~lnincr aelions in surmm1ry pre-trial "show caus<: hearings,'' so named 

because the tenant is din:cted to appear and show c.aus<: why a writ of 

restitution (.restoring the landlord to possession of the premise~;) should not 

be issued. See RC\V 59.1 8.370, Show c,ausc l:warings havtJ much iu 

common with both preliminary injunction hearings (under CR 65) and 

summary judgment proceedings (under CR 56), See RCW 59.18,380, 

\Vhen material facts relating to th(~ right nf possession are in dispute) 

show cause hearings rcsem.ble preliminary i!llunctlon hearings. The cmu·t 

must examine the purties orally and can issue a pn.Hrial writ of rt'stitutlon 

"if it sh!tll appear that the plai.ntifl' has the right to be restored to 

possession of the property."' RCW 59,)8.380 (italics added); see also 



determining whether n ptuty has a "dear kgal or equitable right" that 

would support a preliminary injunction, court considers whether the 

plaintiffi~ likely to prevail on tlx; m<,riis). 

As a practical matlcr, the issuance of a pretrial writ of restitution often 

resolves an unlawful dctainm' case. Tht) landlord (on posting a bond) may 

n;,;:ove.r possossion of the premis\\S imrmxliatdy--·-rncaning the tenant is 

displaced and m1rst prevail at trial for the right to n>take possession back 

thm1 the lt.md!ord, Few tenants continue litigating unlawful detainer 

actions in hopes of returning to premisen from which lh'·'Y have already 

been physically evicted. 'I'hb is not always truc--·--tmd if a tenant does not 

concerk possession, the (:omt must sc!: a case f\1r tdal, Sec RCW 

59, 18380; see Pleasant, 126 Wn. App. at 391; see also lvfeadow /'ark, 54 

Wn. App, a( 376 ("T'he Washington Constitution docs not require a jury 

trial on the issue of lnwnediate possession pending the Lawsuit . , . bccuusc 

the right to a jury is pref.erved in the trial on the ultimate issues i.n the 

nnlawfi.tl detainer action."). But trials are rare in unlawful 'ktainer actions 

where are v.,rrit of re;.;titution is issued ai the show cause stage. 

When no material issues of f<\ct an.: in dispute and it is clear whkh 

pRrly is entitled to posses:;ion of the prc'mises, unlawful detainer show 

eause he[.<trings mon:~ closely n.'semble sununary judgment 111otions. In this 

.. -r; .. 



scenario, tht: court may dispense with an actua1 trial and enter judgment 

{f<lr the landlord) or di~n11iss th<; case (for the tenant) bnsed on which pmty 

is entitled to judgment as a matter ol' law. Sec RCW 5\i. 18.380; see also 

CR56(c); see also Car!sirom v. Hainline, 98 \Vn. App. 780, 789; 990 P.2d 

986 (2000) {tmlawfhl detainer action properly resolved at show cause 

stage because undisputed facts showed that lease had te.rminakd as a 

matter of law and landlord was entitled to possession). 

"An issue of rnaterial Jhct is genuim.~ if the f;vidcncc is sufficient tbr a 

reasonable jury 10 return a vcrdi.ct t(;r the nonmoving party." Keck v. 

Collins, 184 Wn,2d 358, 370; 357 PJd 1080 (201 5). !fa landlord has 

often;d testimony or a swom afl.idavit asserting that the hndlord will 

occupy rental premises as her primary dwelling, then the tenna1 cannot 

avoid summary judgment simply by strrting a subjective belief tbat the 

landlord's assertions are fals(~. Rather, lbe temmt must come f()rward with 

evidence of specific Jacts tending to impeach the landlord's testimony or 

otherwise raising a genuine issue oftltct. See LaP/ante v. State, 85 Wn.2d 

!54, ! 58; 53! P.2d 299 (I 975) (''When a motion for summary judgment is 

supported by cvid;;ntiary matter, the adverse party may not rest on mere 

allegations in the pleadings but must set forth speciik facts showing rhat 

there is a g';nuine issue for tdal, 11
). 

·14· 



Together, these twin aspects ofthe unlawful detainer show cause 

hearing adequately protect landlords from spurious and unsupported 

contentions that a landlord has falsified his intent to occupy a mntal unit. 

lf a tenant has no ~.videnc\> al all, just n subjective be!ic.f that a landlord's 

certit1cation is dishonest, then the court may enter judgment for the 

landlord at tho show cause hearing. Sec RC\V 59.18.380. Tfa tcnalll has 

some evidence to dispute a landlord's daim, then th.c court must S(;t the 

case f()r tl'ial-----but may still gram a pre· tria! writ of restitution if the overall 

record shows the landlord app~<rrs entitled to possession of the premises. 

!d. l:l.ul when a tenant ot1hrs pc:rsuasivc evidenee calling into question the 

sincerity of a hmdlord's stated inltcnt to occmpy premises (i.e., <mough to 

preclude a finding that the landlord appears entitled to possession), then 

there is ndther <my reason l.o deny the temmt u trial nor to awm-d the 

landlord possession be[}Jrc tbat trial takes place~. 

C A cuurt can deiermillc t!u> vt,radly of nlamllonl's <:hlimed 
intent to o.:cupy r~al property l!1 the future. 

Both tho Court of Appeals and the rt,spondcm appear bewild<~red by 

the possibility of a trial court detormining the honesty of a landlord's 

clahrwd intent to occupy a dwelling unit in the future. 20 Yet courts 8f0 

J.(! s'~': Facis:::ewsM ut 4~·2 (failing to consider the Iandlonfs intent \Vhile noting that "the 
Landlords h-ere conk~ not carry out the stated reason fbr eviction because the Temmts did 
not vrwah: tht) rental prope1ty.'t); s~:.:e Si4)Plernentai Brief of Respondents at pp. 9--ll 

-15-



routinely caHd upon to ascertain the .sincerity of claims regarding i1Jture 

intentions across many di:tlerent branches of law·-··such ns criminal law, 2; 

contract inte.rpretntion,22. testamentary estates,23 aX1d so forth. Perhaps a 

person's intended future actions cannot be determined with ecrtainty, hut 

certaiaty is often unattainable in judicial facVflnding--·-.-this is why couJts 

employ the prepondcran~e of evidence standard in civil cases (including 

unlawful detaincrs). See Wadsworth, 169 Wn. App.at 42 i, 

A landlord's testimony that h,; intends to occupy premises (or that a 

family member will) would ordinarily establish a presumption that the 

landlord will indeed oecupy the pr~:mises. See, ilccord, Young v. Key 

Pharmaceuticals, Inc., 112 Wn.2d 216,225,770 P.2d 182 (1989) (in 

summary judgment cont..::xt the moving party bears the iniii<ll burden of 

showing the absence of an issue of material filet). A landlord could fl.:rther 

SL<pport this presurnpiion with corroborating evidence, suc.h as relocation 

plans, arrangements fllr tht• fnture disposi<i.on ofthe landlord's {or family 

membl)r's) current home, and so forth. But no matter how strong of a 

{suggesting that u tdal to determinc.ihe veracity oftlH; l.andiord's intent to have his 
m01.h;;:r ~·H.x'npy t!H~ rcntat prem.tse" ·\votdd be "nonsensical'~). 

z; Se\:., e.g., Stat\! V. Scmwlia, ...... w·n.2d. "----~ 375 p Jd 10-82, i.D89 {20t6) (''A trial court 
t1nds intent as an inf.l:!rence fi·om ot~_let..~tive factors."), 

tt See, e.g.) lnrernafional Aiarine Underwrit&rs F. ABCD /t{;.1tine, LLCr 1?9 Wn.ld 274, 
232; J 1J PJd 395 (20 D) CDUTing intctpretaHon, a 1;ourrs primnry goal is to ilS('ermin 
th~~ parti~'!$ 1 hnteut at the time tf~C)' GXCCUtl;;'-d t{m COntract.~'). 
23 Sec, e.g .. Nierm.mn v. Vaughn Communi(V Church 154 \Vn.2d 365, 377; l 'I :J PJd 463 
(2005) c•thQ creat}G.n and administration of a (.:fmritH.b[e trUSt lie:; \Yith the settl0!"15 
inh~nt.')), 
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showing the landlord makes of intent to occupy, tlu.> deft;ndant\; rh;ht to a 

!ria! implies that ,;he must lmv<' an opportunity to rebu1 !his presumption. 

See RCW 59.18.380; sec also Leda v. Whisnand, 150 Wn. App. at 81 

(eourt in unlawful detainer acthm may not properly disregard t:vi<:knce 

that credibly m.tpports a legitimate defense). 

'I'hcre are several basic methods by whkh n tenant could potentially 

refute a landlord's claimed intent !o occupy premises. A tenant could 

present admissions or inconsistent statements by that landlord. A tenant 

~;ould pr,·sent con!licti.ng testimony li"om third·parties, such e.s members of 

the landlord's household or the t>unily membcr(s) who would supposedly 

move into the disputed residence. A tena.ilt '~ordd present evichmcc of acrs 

or omissions (of the landlord) irKonsistent with a stated intention to 

O(:Cupy the premises. 

A tenant could also challenge the credibility of the landlord's own 

testimony or corroborating evidence. Ajary could disregard a landlord's 

tet>timony (regm:ding an intent lo occupy premises) entirc~ly if it f(nmd ihe 

landlord dishonest nr the rdcvam statcm.em to bck credibility. S~c WPI 

1.02 (jurors i\fC "the sok judges of the i;redibility of the witness [and] of 

!he value or weight to he given to ihe testimony of i:.ach witness."). Such a 

rcsuli would preclude a tenant's eviction br~cmmc "li]l is the landlord's 

burden in an unlawful detainer action t,; prove, by a prcpondcnmcc of the 

··1'7-



evidence, the right to possession of the pn~mises," Wadsworth. 169 Wn, 

App, at 421, 

J). This Court should vacate the Court llf Appeals' decision 
rc.gardlcss of whether the tenants' •widcnc~ was sufficient to 
raise a genuine issm) of materia! fad. 

ln this case, the tenants presented some evidence thai the landlord's 

mother (who was th,; immediate lhmily member the landlord daimed 

would occupy the premises) O'.-vncd a home in Colorado and had not made 

any plans for the sale or other planned disposition of that property, and 

that she had plans to voluniecr ai a Colorado hospital and teach a course at 

a Colorado community center during the time she would suppostxlly be 

moving into th'; prcmises24 The tenants also presente.d evidence calling 

the landlord's credibility imo question; spedfically, this included evidence 

showing the landlord had equivocated in naming the specific person(s) 

who would move into the prop,;rty, and had an ulterior motive for 

termintHing the tenancy (bccaust~ of a parking dispute that occurred before 

1 . ' ' ' . 25 t l.e termmatt\ln notiCe was gJVcn), · 

If this Court Jinds that a r,,asonabtc person viewing this evidence in the 

light most fuvorahl() to the tenants could coni;lude thar the landlord did not 

actually intend for his mo1l1er to oGcupy the disputed premises. then the 

"'CP at 14-JS, 44-48, 82·84. 

" CP at 44-4n, 79·8 L 



Court should reverse the Comt of Appeals and n)mand the case li:w trial 

(on the question of whether the landlord genuine.ly sought possession so 

his mother could move into the honw). lf not, thm1 fhe Court should still 

vacatt• the Court of Appt•als' decision and afiirm on the basis that the 

tenm1ts did not raise a genuine is:n.te of material fact for triaL Either way, 

this Cou:rt shoul.d reject the Court of Appeals' rcasoning···--that th'! tenants 

had no right to contest the sincerity of the landlord's certitkv.tion or that 

the trial court had no authority to consider such a chailcnge.26 Regardless 

or the outcome in this particular case, it is e~<sential that this Court not 

endorse an opinion that invites the usc of fal:>e notic•cs and dishonest 

c~;.'l·tU1ca!ions designed to circumvent lhc JCEO. 

V. Conclusion 

For the reasons stated above, the Cmnt should vac.ate the Court of 

Appeals' decision. 

' . 
RESPECTFULLY SUBMITTED this'./ . day of September, 2016. 

I:! y: .... . . .. . ..... --····· ---·- . 
Eric Dunn, WSI>i\ #.16(•22 
Attorneys for /\mic:u' (urillc NJP 

.u. See Faciszm-uski a1 453. 
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