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INTRODUCTION

Saying that “[t]rial courts are asked to make difficult decisions
in family law cases” is an understatement, Amici at 2, Family cases
involving children are some of the most challenging courts face, as
they are tasked with examining people’s lives and making declisions
that dramatically affect thelr future. This Court has long recognized
that trial courts are in a far superior position to make these difficult
decisions, so it defers to the trial courts as long as their decisions are
based on the law and substantial evidence.

With little regard for the governing statute or the record, Amici
claim that the parenting plan is based on stereotypes and
assumptions about gender and sexual orientation. To show that the
parenting plan is the product of stereotypes, Amici would have fo
demonstrate that it is without factual or legal basis. Otherwise, Amici
are engaged in the logical fallacy that a decision that may seem
consistent with a stereotype is necessarily caused by it.

in the name of religious “neutrality,” Amici suggest that the
trial court had to ignore copious evidence that the children's faith,
church affiliation, schools, and the support structures they provide
are tremendously valuable to them, The trial court was properly

focused on the kids. This Court should affirm,




ANSWER TO AMICI ARGUMENTS

A, The ftrial court's correct decision is based on the
controlling statute and the evidence before the court.

1.  Chuck Black agrees that our courts cannot make
decisions based on gender stereotypes.

Amici begin by asserting that Washington courts must avoid
gender discrimination aﬁd may hot rely on stereotypes — “overbroad
generalizations” — based on gender. Amici at 4-7 (quoting Nevada
Dep’t of Human Res. v. Hibbs, 538 U.S, 721, 123 8. Ct. 1972, 155
l. Ed. 2d 953 (2003}). Chuck Black agrees.

It goes without saying that our courts cannot tolerate gender
discrimination. But to "stereotype” is "to believe unfairly that all
people or things with a particular characteristic are the same.”
Merriam-Webster online dictionary, Merriam-Webster online

dictionary, hitp:/Awvww. merriam-webster.com/dictionary; State v.

Gonzalez, 168 Wn, 2d 256, 263, 226 P.3d 131 (2010) (turrning fo the
dictionary to define a term's ordinary meaning). While a court cannot
make unfair assumptions about the parties based on their genders,

it must be allowed to consider the evidence before it,




2. The trial court’s decision is based not on
stereotypes, but on the controlling statute and the
evidence,

Amici acknowledge that the trial court must consider stability
in crafting a parenting plan, but argues that the trial court held the
parties to different standards, Amici at 8, This argument
misunderstands the court's ruling and the evidence before the court,
Chuck's supplemental brief addresses the trial court's ruling In great
detail. Rather than repeat the same here, Chuck responds to Amici's
specific ¢laims. |

Amici contend that the trial court acknowledged that Rachelle
‘performed most of the parenting duties” “up until the divorce
proceedings began.” Amici gt 8. That Is false. The court found that
Chuck assumed many parenting responsibilities in December 2011
when Rachelle began dating Van Hoose. CP 40, The “divorce
proceedings began” over twe-and-one-half years later.

Amici claims that the trial court “penalized" Rachelle for failing
to prepare "for life as a single parent since 2011,” Amici as 7 (quoting
CP 41), The controlling statute requires the trial court to consider
“each parent's . . . potential for future performance of parenting

functions.” RCW 26.09.187(3)(a)(iii). It is not a "penaity” to consider




whether and to what extent each party is prepared to single parent
following a divorce. That is the nature of a divorce.

In the years leading up to the divorce, Rachelle was often
away from the family home and the children. RP 16-17, 107-11, 113,
115, 117-18, 303, 306, 325; Ex 40 at 21. The children lost
“considerable time” with Rachelle, self-reporting that they saw her “a
lot less.” RP 16-17, 306, 362; Ex 40 at 21.

As “things did fall apart,” Chuck assumed greater parenting
responsibilities, “pick[ing] up the slack and coverfing] for it for a very
long time.” RP 75. Chuck adjusted his work schedule to limit his
hours to the children’s school day, continued volunteering at their
schools, shopped, cooked, cleaned, played with the kids, made sure
homework was finished, and so on, RP 294-96, 299-303, 322-23. As
triat approached, Chuck took steps to be able to refinance the house
so that he could keep the kids in the house and buy out Rachelle. RP
307-09. He also worked with his employers to make sure he would
continue to have a schedule that worked for the kids, RP 294-95,
322-23.

The children’s therapist opined that Chuck has been the more
stable parent, and will continue to remain actively involved in the

children’s daily lives, RP 352-53. The GAL opined that Chuck had




been more stable and consistent In “a pretty chaotic situation for the
Kids,” and should “remain” the primary residential parent. RP 14, 16-
17,71,

Stating that Rachelle had not prepared to single parent is hot
a stereotype, it is an accurate factual assertion supported by the
record, Amici at 7. Over two-and-one-half years passed between the
time Rachelle began a relationship with her partner and the
beginning of trial, RP 115-16. In that time, Rachelle did not find a job,
or make a plan for work or re-education. CP 41, 74; RP 39, 64-65,
76, 192-94. She vacillated, at times stating an intent to return to
school, and at other times, stating she planned to move in with her
partner, who would support her, at least temporarily. RP 353.

Rachelle sought the majority of the residential time with the
children, but had no apartment, and no set plans for obtaining one.
RP 93, 190; 3563, She did nof want the family home, preferring that
Chuck buy her out. RP 196, She statéd her desire to live with her
partner, who had a one-hedroom apariment, but also stated that they
did not Intend to live together immediately, RP 84, 93, 171, 353.

Both the children's therapist and the GAL were very
concerned that Rachelle had no plan to he self-supporting, RP 32-

33, 352-53. The court agreed, stating “[I] would have the same




concern if [Rachelle] was leaving the relationship for another man
with the same expectations.” CP 41.

In a similar vein, Amici also criticize the trial court for having
‘favored [Ghuck's] fulltime employment as evidence of 'stability”
while failing “to value [Rachelle’s] plan to minimize the disruption to
her children by continuing to be a stay-at-home parent with the
support of her partner of two and half years.” Amici at 7-8, There is
undoubtedly “stability” in being able to provide for one’s children
financially, as well as emotionally, as the court found. CP 40, But
Chuck's employment is not just about financial stability — it reflects
his effort to arrange work in a way that allows him to be present for
the kids, as he has done for years. RP 294-95, 322-23.

Amici also misstate Rachelle’s “plan.” Amici at 7-8, Rachelle
testified that she intended to return to school and then to work, RP
247, 266-57. 1t is simply false to suggest that she planned to be a
stay-at-home parent. fd. And in any event, it does not "m_inimize
disruption” to move the kids into a one-bedroom apartment with
Rachelle's partner, who is new fo the children. Amici at 7-8, No one
thought the kids were ready for either parent to have a new
relationship, regardless of gender, RP 32-33, 93, 170-71, 352-53; CF’

40.




Amici also criticize the trial court for stating that Rachelle's
need to obtain more education or work outside the home will make it
harder to parent. Amici at 7-8. That is undoubtedly true and applies
equally to both genders,

Amici next criticize Chuck’s parenting, falsely suggesting that
he only “belatedly took on some child-care responsibilities” “after the
divorce process began.” Amici at 8-9, While it is certainly true that
Chuck has always worked to support his family, it is simply untrue to
suggest that Chuck was uninvolved with the children at any point in
their lives, RP 294, 302-03. And again, the issue is not that Chuck
was “rewarded for contributing in any way after the divorce process
began” — the issue is that for over two-and-one-half years before trial,
Chuck assumed even greater parental responsibilities in Rachelle’s
absence. RP 294-95, 299-300, 302-03, 323.

Finaily, Amici argue that the court erroneously considered
C.huck's “financial stability,” which is unfair to Rachelle (and other
wormen) who are stay-at-home parents. Amici at 10-12, But this
parenting plan is not *based on the relative economic position of the
parents,” Amici at 11. In finding that Chuck was “the more stable
parent in terms of the ability to provide for the needs of these children

both financially, as weli as emotionally,” the trial court was referring




to the fact that Chuck was abie to “maintain[] his fulltime employment
while still meeting the needs of the children at home and in their
education program.” CP 40, Though employed fulltime, Chuck's work
schedule allowed him to be home before and after school, and he
had worked with his employers to ensure the flexibility necessary to
allow him to be home around the kids' school schedules in the future,
CP 41. In other words, this is not about whether Chuck has more
money, but about his preparation to single parent, which includes
both providing for the kids financially and ensuring that he is present
and caring for them emoticnally. CP 40-41. Certainly a trial court
cannct give one parent more residential time because he or she is
wealthier, Amici at 11. That is not what this court did.!

B. Giving Chuck more residential time does not improperly
favor his religion.

Amici argue at some length that Washington Courts must be
strictly neutral when it comes to matters of religion, Amici at 12-16,
Chuck agrees insofar as the courts may not take steps to establish a

religion, or to infringe upon a parent’s right o freely exercise her

1 Chuck does not take a position on whether stereotypes surrounding stay-
at-home parents disproportionally affect women because, as addressed
above, the court's decision s based on facts, not stereotypes, Amici at 9-
1.




religion or to abstain for religious exercise, The courts may consider
a child's “cultural heritage and religious beliefs" in fashioning a
permanent parenting plan. RCW 26.09.184(3).

Amici argue that the court was not “neutral” regarding religion
because it considered {among other things) Chuck’s ability to
maintain the children’s “religious upbringing.” Amici at 16, in the
context of testimony from the therapist and the GAL, this is hot about
dogma, but about the religious community the kids have been raised
in, which includes small schools, with a close knit, supportive peer
group, and semi-regular church attendance with family. RP 50-52,
54-55, 289-92, 347-48. As addressed at length in the Supplemental
Brief, the trial court was faced with children who were particularly ili-
equipped to handle change, but facing many major changes. Supp.
BR at 10-11, 16, One "constant” that was beneficial to the children is
their church, and another Is their schools, RP 51-562, 54-55. It does
not favor Chuck's religion to find that the children would benefit from
the stability their schools, church and peers provide.

Amici also fault the trial court for stating that it would be
“‘challenging” for the children to reconcile their religious upbringing
with the divorce and Rachelle’s sexual orientation, Amici at 16. That

is an accurate reflection of what the children were going through -




they were finding it “challenging” to reconcile their religious
upbringing with the changes in their family. RP 25, 32-33, 46-49, 57-
59, 61, 344-45, 350. They were questioning what they had béen
taught, did not know what was right, and had expressed fear,
uncertainty and confusion.? RP 48-49, 59,

Amici falsely claim that Rachelle received less residential time
because she does not share “identical” “religious views” as the
children. Amici at 17-18. The residential placement has nothing to do
with Rachelle’s “religious views,” and placing the kids with Chuck
most of the time does not intrude upon Rachelle’s right to freely
exercise her religion. CP 40-41. Again, the point is that the children’s
schools and church afflliation provide stability, as do the social
structures and peer groups intertwined with both, RP 50-52, 54~55,
289-92, 347-48. Chuck, the children’s therapist and the GAL thought

these were good things for the children, /d.

Z Amici mention in passing the limitation on Rachelle’s conversations
with the children and time spent with her partner. Amici at 16. Chuck
addresses that point in full in his response to Amici Korematsu ef af
at pages 9-12. Amici also argue that the trial court violated the
“neutrality requirement” in awarding Chuck sole decision-making on
school choice, Amici at 17. Chuck addresses that point in full in his
Supplemental Brief at pages 17-20.
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Finally, it is not accurate that this consideration
disproportionally affects LGBT people who, Amici assert, are more
likely than others to change their religious affiliation. Amici 17-18.
Many people's religious views evolve as they grow older. Many
parents have different faiths throughout the marriage, but principally
share ohe with the children. There are many situations in which, after
a divorce, one parent might be more inclined to contihue the
children’s religious upbringing, which for some kids is certainly
valuable.

Rachelle and Chuck are both free to believe what they chose
to believe, to practice their beliefs, and to share their beliefs and
practices with the children. That does not require the trial court to
ighore evidence that the children would benefit greatly from the
stability and support structure provided by their church and schools.

CONCLUSION
The trial court’s decision is based not on stereotypes, but on

the facts and the law, This Court should affirm.
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RESPECTFULLY SUBMITTED this 3™ day of November,

2016.
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