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A. ASSIGNMENTS OF ERROR!

1. Petitioner Aleksandr Pavlik assigns error to the trial court’s
decision to take challenges for cause and hardship exemptions at a bench
conference.

2. Mr. Pavlik assigns error to Inst. No. 20, attached in App. A.

3. Mr. Pavlik assigns error to Inst. No. 22, attached in App. A.

4. The trial court erred when it did not give self-defense
instructions based on RCW 9A.16.020, WPIC 17.02 and WPIC 17.04. l

5. The trial court erred when it did not give an instruction
allowing for force to be used to protect against the actions of people acting
in concert with the injured party.

6. The trial court erred when it did not give an instruction to the
jury that allowed force to be used while resisting the commission of felony,
under WPIC 16.03.

7. The trial court etred when it failed to give a jury unanimity
instruction with regard to multiple acts constituting the crime of assault.

8. Mr. Pavlik was prejudiced when, either through a due process

! These assignments of error only cover the topics in this brief -- there are

two issues in the PRP that are not covered in this brief (the legal rulings at sidebars and
the unanimity requirement for the special verdict).
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violation or ineffective assistance of counsel, the jury never learned of key
evidence related the backgrounds of Mr. Leenders and Mr. Smith.

0. Newly discovered evidence justifies the grant of a new trial.

10.  The trial court erred when it admitted the State’s witnesses’
out-of-court statements.

11.  This Court erred when it determined that the exclusion of M.
Pavlik’s excited utterances was harmless.

12.  Mr. Pavlik received ineffective assistance of counsel at trial.

13.  Mr. Pavlik received ineffective assistance of counsel on
appeal.

B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. Should the trial court have taken challenges for cause and
hardship exemptions in jury selection in a closed bench conference?

2. Did the self-defense instructions improperly lower the burden
of proof on the State and erect too high of a standard (a) by excluding assault
from the second paragraph of Inst. No. 20, (b) by using the term “great bodily
harm” in Inst. No. 22, (¢) by not providing for self-defense if the person
injured was working in concert others, (d) by not using the standard set out

in RCW 9A.16.020 for non-homicide cases, and (e) by not providing for self-



defense in resistance to a felony?

3. Was petitioner’s right to jury unanimity violated?

4, Did the State violate its obligation to disclose material
impeachment information about two key witnesses and was trial counsel
ineffective for not conducting a proper investigation and for
misunderstanding the role of impeachment?

5. Was trial counsel ineffective for not introducing key
impeachment evidence of Mr. Leenders’ prior inconsistent statements?

6. Does new evidence justify a new trial?

7. Should the trial court have admitted hearsay by the State’s
witnesses, and was the exclusion of Mr. Pavlik’s excited utterances harmless?

8. Were trial counsel and appellate counsel ineffective?

C. STATEMENT OF FACTS

The facts of this case are set out in detail in the Personal Restraint
Petition, § B(1),and are incorporated herein by reference.
D. ARGUMENT

1. The Bench Conference During Jury Selection
Violated the State and Federal Constitutions

All discussion about challenges for cause and hardship exemptions

took place at a reported bench conference between counsel and the judge. RP



(3/16/08) 103-04. Neither Mr. Pavlik nor anyone else in the courtroom
(except for the court reporter using headphones) were present and did not
know what was taking place. Exs. 33, 34. None of the information was then
later placed on the record in open court. This précedure constituted an
unconstitutional partial closure of jury selection.,

A person accused of a crime has the right under U.S. Const. amends.
6 and 14 and Wash. Const. art. 1, § 22, to a public trial, which includes the
selection of a jury. Presley v. Georgia, 558 U.S. 209, 213,130 S. Ct. 721,
175 L. Ed. 2d 675 (2010); In re Orange, 152 Wn.2d 795, 804-05, 100 P.3d
291 (2004). A defendant’s right is paralleled, and protected, by the public’s
right to attend trials under U.S. Const. amends. 1 & 14 and Wash, Const. art.
1, § 10. State v Sublett, 176 Wn2d 58, 70-72 & n. 6, 292 P3.d 715 (2012)
(plurality). Moreover, a defendant also has the right to be present at all
critical stages of the trial, which include jury selection. U.S. Const. amends.
6 & 14 and Wash. Const. art. 1, § 22; State v. Irby, 170 Wn.2d 874, 880-84,
246 P.3d 796 (2011).

Whether a violation of the public trial right exists is a question of law
that is reviewed de novo on appeal. State v. Paumier, 176 Wn.2d 29, 34, 288

P.3d 1126 (2012). The first question is whether a closure that triggers the



public trial right has occurred. The court must ask if, under considerations of
“experience and logic,” "the core values of the public trial right are
implicafed." State v. Sublett, 176 Wn.2d at 73 (plurality) & 176 Wn.2d at 94-
95 (Madsen, J., concurring). This test is necessarily based on historic
experience —whether the procedure has traditionally been open to the public,
and whether public access plays a significant role in the “functioning of the
particular process in question.” Sublett, 176 Wn.2d at 73 (internal quotations
omitted).

If there is a closure, the question is whether the trial court properly
conducted a Bone-Club? analysis before closing the courtroom. State v. Wise,
176 Wn.2d 1, 12,288 P.3d 1113 (2012). Ifthe trial court failed to do so, then
a "per se prejudicial” public trial violation has occurred "even where the
defendant failed to object at trial." Wise, 176 Wn.2d at 18. Moreover, the
issue can be raised on collateral review, either as its own substantive
violation or under the rubric of ineffective assistance of appellate counsel
under the right to appeal and the Due Process Clauses of U.S. Const. amends.
5 & 14 and Wash. Const. art. 1, §§ 3 & 22. In re Morris, 176 Wn.2d 157,

166-68, 288 P.3d 1140 (2012).

2 State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 (1995).
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There is no question but that jury selection generally is one portion of
the trial that under logic and experience has traditionally been open to the
public. To be sure, not all aspects of jury selection necessarily needs to take
place in open court. For instance, the Court of Appeals recently affirmed a
conviction where the bailiff had administratively excused jurors based on
illness before voir dire began in the courtroom. State v. Wilson, 174Wn. App.
328, 298 P.3d 148 (2013). On the other hand, the Court of Appeals has
recently reversed convictions where (1) four jurors were dismissed following
an in-chambers conference between the trial court and counsel without the
defendant being present, State v. Slert, 169 Wn. App. 766, 282 P.3d 101
(2012), rev. granted 176 Wn.2d 1031, 299 P.3d 20 (2013), and (2) where, at
the end of the case, a court clerk randomly selected four jurors to be
alternates during a court recess. State v. Jones, _ Wn.App.  ,  P.3d
_ (No. 41902-5-11, 6/4/13).

In this case, after questioning of potential jurors in open court,
counsel and the judge held a private “bench conference” to discuss which
jufors would be excused for cause and which would be granted hardship
exemptions. “Experience and logic” make it clear that the core values of the

public trial right are implicated by these tasks.



Challenges for cause are governed by court rule, CrR 6.4, and by
statute, RCW 4.44.150 -.250. These procedures make it clear that challenges
for cause are not mere administrative tasks, but are an essential component
of the open court process. CrR 6.4(d) actually provides for trials on contested
challenges for cause, governed by the Rules of Evidence. See also RCW
4.44.250 (requiring challenges to be placed “upon the record’”). Washington
courts have therefore reversed judgments such challenges were conducted out
of court. State v. Tingdale, 117 Wn.2d 595, 817 P.2d 850 (1991) (clerk
excused jurors who were acquainted with parties); Brady v. Fibreboard
Corp.,71 Wn. App. 280,857 P.2d 1094 (1993) (judges decided qualifications
for jury service based upon written questionnaires). Similarly, in State v.
Irby, supra, the Supreme Court reversed an aggravated murder conviction
where the court discussed and excused jurors for cause and for hardship in
email exchanges, from which the defendant was excluded. Accord State v.
Slert, supra (reversal where challenges for cause were taken in chambers).

Here, although there were people in the courtroom when the judge
called the lawyers to the bench, the judge and counsel might as well have
been in chambers or have been communicating by email. No one could hear

what they were talking about; the defendant was not present at the bench



conference; and no one even attempted to announce to the public what took
place at the bench conference at a later point of the proceedings. To any
observer (and to the defendant) what took place at the bench was part of the
mystery of the legal world -- a secret proceeding that only those “in the
know” could observe. The bench conference during jury selection was
therefore a partial court closure, that violated Mr. Pavlik’s right to be present
during critical portions of the trial and the right to an open and public trial
under U.S. Const. amends. 1, 6 & 14 and Wash. Const. art. 1, §§ 10 & 22.

The trial court failed to justify conducting this critical portion of jury
selection in a closed proceeding pursuant to the Bone-Club factors.
Accordingly, the error was structural that is presumed prejudicial and is
grounds for a new trial. State v. Wise, 176 Wn.2d at 16-20. Moreover, the
failure of Mr. Wasson tp raise the issue on direct appeal was ineffective and
prejudicial and is the basis for relief on collateral review. In re Morris,
supra. Relief should be granted under RAP 16.4(c)(2), (5) & (7).

2. The Jury Instructions Related to Self-Defense Were
Defective

Mr. Leenders and Mr. Smith threatened Mr. Pavlik, first by opening
his car door during an argument about their blocking the street, then by

damaging his car with a thrown bike, then by advancing on him and



threatening to kill him even when he showed that he was armed, and finally
by leaning into the car and punching him repeatedly.

The jurors obviously understood Mr. Paviik’s plight when they
acquitted him of attempting to kill Mr. Leenders. Under these facts, the jurors
could easily reject the State’s argument that Mr. Pavlik intended, with
premeditation, to kill Mr. Leenders. While the same jury returned a verdict
of “guilty” to the crime of assault in the first degree, this verdict was marred
by the defects in the self-defense instructions.

The failure to propose proper instructions violates the right to
effective assistance of counsel under U.S. Const. amends. 6 & 14, Wash.
Const. art. 1, § 22, and Strickland v. Washington, 466 U.S. 668, 685-90,104
S.Ct.2052,801L.Ed.2d 674 (1984).> Moreover, “our Supreme Court subjects
self-defense instructions to more rigorous scrutiny. Jury instructions on self-
defense must more than adequately convey the law.” State v. Rodriguez, 121
Wn. App. 180, 185, 87 P.3d 1201 (2004) ( (internal quotations omitted).

“[Blecause the State must disprove self-defense when properly raised, as part

3 See State v. Kyllo, 166 Wn.2d 856, 215 P.3d 177 (2009) (proper self-
defense instructions); State v: Thomas, 109 Wn.2d 222, 225-29, 743 P.2d 816 (1987)
(diminished capacity instructions); State v. Doogan, 82 Wn. App. 185, 188-90, 917 P.2d
155 (1996) (invited error doctrine does not bar relief based on ineffectiveness if counsel
was ineffective for proposing the wrong instructions).
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of its burden to prove beyond a reasonable doubt that the defendant
committed the offense charged, a jury instruction on self-defense that
misstates the law is an error of constitutional magnitude,” Kyllo, 166 Wn.2d
at 862, thereby violating due process under U.S. Const. amends. 5 & 14 and
Wash. Const, art 1, § 3.

a. The Failure to Insert Assault into the

Second Paragraph of Inst. 20 Was a Fatal
Erxror

In this case, through a clear oversight, trial counsel failed to propose
proper instructions related to self-defense for the assault charge. Ms.
Nordtvedt realized her error during the discussion in court about the jury
instructions; the judge interlineated “first degree assault” into Inst. Nos. 20
and 22, and corrections were still being made even after judge read the
instructions to the jury. RP 452-54, 473-75.

Unfortunately, the key self-defense instruction, Inst. No. 20 (App. A),
was never completely corrected. While the words “first degree assault
and/or” were inserted into the first and last paragraphs of the instruction, the
key second paragraph -- the paragraph that sets out the circumstances when
an actor can use self-defense -- was never corrected, and thus literally only

applied to the attempted homicide charge. The jury was therefore never given
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a clear instruction that allowed it to evaluate when an assault would be
justifiable as being in self-defense. The jury was only explicitly given such
an instruction for attempted homicide.

It has to be assumed that juries follow their instructions. State v.
Stein, 144 Wn.2d 236, 247, 27 P.3d 184 (2001). Where instructions that
address key elements of the crime are defective, even because of “scrivener’s
errors,” reversal is the remedy. See State v. Smith, 131 Wn.2d 258,930 P.2d
917 (1997) (reversal where “to convict” instruction mistakenly required
finding that defendant and others agreed to conspire to commit murder, not
that they agreed to commit murder.).

While Smith addressed an error in the “to convict” instruction, here,
Inst. No. 20 was the functional equivalent of a “to convict” instruction
because it listed the elements of self-defense, the absence of which is an
essential element of the crime of assault and an element upon which the State
bears the burden of proof. State v. Acosta, 101 Wn.2d 612, 616-19, 683 P.2d
1069 (1984). The Supreme Court has held that the absence of self-defense
need not be listed as an element in the “to convict” instruction, State v.
Hoffinan, 116 Wn.2d 51, 109, 804 P.2d 577 (1991), and Inst. No. 15 did not

include any element of the lack of lawful force or the lack of self-defense.
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App. A.* Thus, Inst. No. 20 became the only instruction by which the jurors
would have a “road map” or “yardstick” to use to see if Mr. Pavlik’s use of
force was justified. As such, Mr. Pavlik was entitled to have Inst. No. 20
accurately reflect the law related to self-defense. “It cannot be said that a
defendant has had a fair trial if the jury must guess at the meaning of an
essentiél element of a crime or if the jury might assume that an essential
element need not be proved.” State v. Smith, 131 Wn.2d at 263.

Here, Inst. No. 20 failed to contain accurate information and
precluded the jury from assessing whether Mr. Pavlik’s use of force was
justifiable from the standpoint of the crime of assault in the first degree.
Under the facts of this case, where the jurors acquitted Mr. Pavlik of
attempted murder, the error was in fact prejudicial. Mr. Pavlik had a valid
claim of self-defense (one sufficiently valid that the trial judge gave self-
defense instructions and imposed an exceptionally low sentence). The assault
conviction cannot be sustained where the jurors were not given a proper
instruction to guide their application of self-defense for the assault count.

By not proposing a proper instruction and not excepting to the failure

4 For that matter, Instructions Nos. 14 and 16, Ex. 8, defining assault in

the first degree and assault generally, also did not include an element that the force used
was "unlawful." Compare WPIC 35.50, Note on Use ("Include the phrase ‘with unlawful
force' if there is a claim of self defense or other lawful use of force.").
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of the trial judge to correct § 2 of Inst. No. 20, Ms. Nordtvedt was ineffective
under U.S. Const. amends. 6 & 14 and Wash. Const. art. 1, § 22. The
improper instruction relieved the State of its burden of proving the absence
of self-defense -- an element of the crime of assault -- thereby violating Mr.
Pavlik’s due process rights under U.S. Const. amends. 5 &14 and Wash.
Const. art. 1, §3. The failure of Mr. Wasson to raise this issue on appeal also
violated Mr. Pavlik’s right to effective assistance of counsel on appeal,
protected by due process and the right to appeal under U.S. Const. amends.
5 & 14 and Wash. Const. art. 1, §§ 3 & 22. Inre Dalluge, 152 Wn.2d 772,
787-89, 100 P.3d 279 (2004). There is prejudice and the conviction should
be vacated under RAP 16.4(c)(2), (5) & (7).

b. Ms. Nordtvedt Erroneously Proposed the
Wrong “Act on Appearances” Language

Ms. Nordtvedt proposed an “act on appearances” instruction modeled
on an older version of

A person is entitled to act on appearances in defending
himself and/or another, if that person believes in good faith
and on reasonable grounds that he and/or another is in actual
danger of great bodily harm, although it afterwards might
develop that the person was mistaken as to the extent of the
danger.

Actual danger is not necessary for an attempted
homicide to be justifiable.

13



App. B (emphasis added). This proposed instruction became Inst. No. 22,
which was changed after it was initially read to the jury so that the second
paragraph then read: “Actual danger is not necessary for an attempted
homicide and/or first degree assault to be justifiable.” App A, RP 473-75.
Inst. No. 22's use of “great bodily harm,” however, is erroneous and
weakened the State’s burden of proof.

RCW 9A.16.050 sets out the standard of self-defense for justifiable
homicide.’ In this statute, the Legislature provided a homicide is justifiable
if “there is reasonable ground to apprehend a design on the part of the person
slain . . . to do some great personal injury to the slayer . . . and there is
imminent danger of such design being accomplished.” RCW 9A.16.050(1)
(emphasis added). Following WPIC 2.04.01 and State v. Painter, 27
Wn.App. 708, 620 P.2d 1001 (1980), “great personal injury” was defined to
the jury in this case as: “an injury that the actor reasonably believed, in light

of all the facts and circumstances known at the time, would produce severe

’ The Court of Appeals has held that the standard for self-defense for
homicide cases in RCW 9A.16.050 and WPIC 16.02 applies to attempted homicide
cases. State v. Cowen, 87 Wn.App. 45, 53, 939 P.2d 1249 (1997) (“[Tlhe important issue
is the defendant's mental state in committing the crime, not whether the victim in fact
died.”). Whether WPIC 16.02 should be given in an attempted homicide case without
legislative authorization does not have to be decided in this case because Mr. Pavlik was
acquitted of that charge. On the other hand, as noted in§ D(2)(d), the failure to give
separate self-defense instructions for the assault count, under RCW 9A.16.020, was itself
a separate constitutional violation.
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pain and suffering if inflicted upon either the actor or another person.” Inst.
No. 21, App. A.

“Great bodily harm,” however, requires more than a fear of severe
pain and suffering. Rather, the term is used in the first degree assault statute,
RCW 9A.36.011, and was defined to the jury in Mr. Pavlik’s case in Inst. No.
17: “Great bodily harm means bodily injury that creates a probability of
death, or that causes significant permanent disfigurement, or that causes a
significant permanent loss or impairment of the function of any bodily part
or organ.” App. A (emphasis added). See RCW 9A.04.110(4)(c).

Thus, Inst. No. 22 allowed Mr. Pavlik “to act on appearances” only
if he reasonably feared, not just severe pain and suffering, but death,
significant permanent disfigurement or significant permanent loss or
impairment of the function of any bodily part or organ. A fear of being beat
up severely and only temporarily losing vision would not qualify.

Asnoted, Ms. Nordtvedt proposed Inst. 22, citing WPIC 16.07. App.
B. However, she proposed the pre-1998 version -- the later version was
changed and uses the language of RCW 9A.16.050, “great personal injury.”
See State v. Rodriguez, 121 Wn. App. at 186 (noting that the WPIC change

from “great bodily harm” to “great personal injury” “took place in 1998, well
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before this trial. WPIC 2.04.01 (Supp. 1998).”). See WPIC 16.07.

In Rodriguez, a case where the defendant was convicted of assault
with a deadly weapon for stabbing someone in a scuffle, this Court
specifically held that it was ineffective assistance of counsel in 2001 to
propose the earlier version of “act on appearances” instruction using the
“great bodily harm” language. This Court held that because “great bodily
harm” was defined in the context of first degree assault to require a fear of
permanent disfigurement or permanent loss of function, the instruction
created too high of a standard. Rodriguez, 121 Wn. App. at 186.

Although the Court first held that the challenged the instruction was
“invited error,” 121 Wn. App. at 183-84, the Court held that trial counsel was
ineffective, finding both deficient performance and prejudice:

If we can conceive of some reason why Mr.

Rodriguez's lawyer would propose these instructions as a

tactic or strategy to advance Mr. Rodriguez's position at trial,

then we would conclude that the lawyer's performance was

not deficient. . . . But we can conceive of none here. The net

effect was to decrease the State's burden to disprove

self-defense. . .

121 Wn. App. at 187.

Rodriguez came out in 2004 — six years before Mr. Pavlik’s trial. The

decision foreshadowed a 2009 decision from the Washington Supreme Court,
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State v. Kyllo, supra, which held it to be ineffective for counsel in a non-
deadly force assault case (biting off the ear of another jail inmate) to propose
the “great bodily harm” language even though no definition was given to the
jury defining that term. The Court held that “[w]ith proper research, counsel
should have determined . . . thét proposing an ‘act on appearances’
instruction using ‘great bodily injury’ was improper.” 166 Wn.2d at 868.

Similarly, here, it is apparent that Ms. Nordtvedt’s self-defense
instructions were not carefully thought out (she was correcting them as the -
judge was reading them to thé jury). As in Rodriguez, there could be no
tactical reason to propose an instruction that required a greater fear than what
was required under the law. As in Rodriguez, the error “struck at the heart
of Mr. [Pavlik]s defense. . . . As instructed the jury was required to find that
he was scared of death or at least permanent injury. And that is not the test.”
121 Wn. App. at 187.

Moreover, as Rodriguez and Kyllo illustrate, this issue should have
been raised on direct appeal. The error was so egregious — this Court and the
Supreme Court could think of no legitimate reason for trial counsel to
propose the former WPIC — that it fell into that rare category of

ineffectiveness that can be raised on appeal. See Kyllo, 166 Wn.2d at 169,
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citing State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995).
It was constitutionally ineffective, in violation of due process and the right to
appeal, under U.S. Const. amends. 5 & 14 and Wash. Const. art. 1, §§ 3 &
22, for Mr. Pavlik’s appellate counsel not to have raised this issue on direct
appeal. In re Orange, supra. There was prejudice and relief should be
granted under RAP 16.4(c)(2), (5), & (7).

c. Ms. Nordtvedt Failed to Propose an

Instruction Allowing Defense Against
Multiple Assailants

Mr. Pavlik not only feared the actions of Mr. Leenders, but also
feared what Mr. Smith was going to do. Mr. Smith had been the angrier and
more out of control of the two during their first interactions, and he was the
one who threw his bike at Mr. Pavlik’s car. Then, at the time that Mr.
Leenders was punching Pavlik, Mr. Pavlik testified that Smith was circling
around his car. Pavlik was concerned that Smith was heading for the
passenger door, not an unreasonable fear given Leenders’ prior unexpected
opening of that same door. RP 364-65. Thus, Mr. Pavlik was afraid of both
men -- he was afraid “[of] dying. Them killing me.” RP 365 (emphasis
added).

Yet, the defense proposed self-defense instruction, App. B, and the
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one actually given, Inst. No. 20, only allowed for self-defense if “the person
injured intended to inflict death or great personal injury.” App. A (emphasis
added). Ms. Nordtvedt failed to propose, the court did not give, and Ms.
Nordtvedt did not except to the failure to give WPIC 16.02's bracketed
language providing for self-defense related to persons working in concert
with each other.®

The comment to WPIC 16.02 states: “There is no requirement that the
defendant's fear be caused by only the person slain. His self-defense is lawful
if based on reasonable fear of imminent harm from either the person slain, or
others whom the defendant also reasonably feared.” For authority, the
comment cites to Stare v. Harris, 122 Wn.App. 547,90 P.3d 1133 (2004) and
State v. Irons, 101 Wn.App. 544, 4 P.3d 174 (2000).

In Irons, the Court of Appeals reversed a conviction where the

defendant objected to the restriction a self-defense instruction to only the acts

6 WPIC 16.02 (as of 2/1/10) provides in part:

Homicide is justifiable when committed in the lawful defense
of [the slayer] . . . when:

(1) the slayer reasonably believed that the person slain [or
others whom the defendant reasonably believed were acting in concert
with the person slain] intended [to commit a felony] [to inflict death or
great personal injury] . . .

Emphasis added. Obviously, the instruction would be modified to address attempted
homicide and other working in concert with the person “injured.”
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of the decedent, and not those acting in concert with him:
A self-defense instruction that requires the jury to find

that the defendant reasonably believed that the victim (rather

than the victim and those whom the defendant reasonably

believed were acting in concert with the victim) intended to

inflict death or great personal injury precludes the jury from

considering the defendant's right to act upon reasonable

appearances in a multiple assailant attack, thereby failing to

make the relevant legal standard manifestly apparent to the

average juror..

101 Wn., App. at 546 (emphasis in original). In Harris, the Court of Appeals
went one step further and held, on a direct appeal, that trial counsel was
ineffective for proposing a self-defense instruction which did not adequately
allow for a defense to a multiple assailant attack. 122 Wn. App. at 551-52,
553-60.

Here, where Mr. Pavlik was legitimately in fear of the actions of both
Leenders and Pavlik, it was ineffective for Ms. Nordtvedt to fail to propose
the bracketed portion of WPIC 16.02, and the lack of such language lowered
the State’s burden of proof. Given evidence of Pavlik’s fear of both Smith
and Leenders, he can show prejudice. As in Harris, the issue should have
beenraised on direct appeal. The Court should grant reliefunder RAP 16.4(c)

because Mr. Pavlik’s right to due process of law, right to effective assistance

of counsel, and right to an appeal were violated. U.S. Const. amends. 5, 6 &
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14 and Wash. Const. art. 1, §§ 3 & 22, Strickland, In re Orange, supra.
Relief should be granted under RAP 16.4(c)(2), (5) & (7).

d. Ms. Nordtvedt Failed to Propose Self-
Defense Instructions for Assault

When Ms. Nordtvedt realized that she had not proposed self-defense
instructions for the assault count, she and the trial judge hastily interlineated
“and/or” and “first degree assault” in the self-defense instructions for
attempted murder (although, as noted, missing one key paragraph of Inst. No.
20). Instructions Nos. 20 and 22. Thus, if the jury assessed whether the State
had proven beyond a reasonable doubt the absence of self-defense at all for
the assault charge (see supra § D(2)(a)), the instructions tracked WPIC
16.027 — the self-defense instruction for justifiable homicide — rather than
WPIC 17.02 and 17.04, the genefal self-defense instructions setting out the
elements of lawful force for crimes other than homicide.

Because the standard for self-defense in a homicide or attempted
homicide case is higher than that in an assault case, the failure to give an
instruction tracking WPIC 17.02 and 17.04 weakened the State’s burden of

proof and Ms. Nordtvedt was ineffective.

! As for WPIC 16.07, as noted above, Instruction No. 22 used an even
higher standard -- “great bodily harm” -- than even that required for homicide.
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The Legislature set out two different standards for the use of force,
depending on the type of crime the defendant is charged with committing,
In RCW 9A.16.050, the Legislature provided that homicide was justified if
committed in “the lawful defense of the slayer . . . when there is reasonable
ground to apprehend a design on the part of the person slain . . to do some
great personal injury to the slayer . . ..” Emphasis added.

The fear of “great personal injury” that someone must feel before
killing (or trying to kill) another person is higher than that used in the general
self-defense statute, RCW 9A.16.020(3) which allows for the use of force by
“a party about to be injured . . . in preventing or attempting to prevent an
offense against his or her person, or a malicious trespass, or other malicious
interference with real or personal property lawfully in his or her possession.”
Emphasisadded. Thus, the Legislature has determined that, in non-homicide
cases, the person need not fear “great personal injury” to use self-defense.
This lower standard is memorialized in pattern instructions than the ones
given in this case — WPIC17.02 (“Lawful Force -- Defense of Self, Others,
Property™), as opposed to WPIC 16.02 (“Justifiable Homicide --Defense of
Self and Others”), and WPIC 17.04 as opposed to WPIC 16.07.

As noted, the Court of Appeals has approved of the giving of WPIC

22



16.02 in attempted murder cases because the key element is the defendant’s
intent, not whether the other person died. State v. Cowen, 87 Wn.App. at 53.
On the other hand, there has been a split of authority as to whether WPIC
16.02 or WPIC 17.02 should be given in a felony murder case, with courts
reaching differing results depending on whether the underlying felony
involved deadly force or not. See State v. McCrevin, 170 Wn. App. 444, 461-
67,284 P.3d 793 (2012); State v. Slaughter, 143 Wn. App. 936, 944-46, 186
P.3d 1084 (2008). The theory for using WPIC 16.02, rather than WPIC 17.02,
in a felony murder case is the conclusion that deadly force can only be used
if the defendant reasonably believes he or she is threatened with death or
great personal injury. McCrevin, 170 Wn. App. at 467 (citing cases).

This conclusion makes sense because of the clear legislative
preference to apply a higher standard of self-defense in homicide cases.
RCW 9A.16.050. However, where the charge is not homicide, but rather is
assault, there is no statutory authority to use RCW 9A.16.050's higher

standard for self-defense.®

8 Notably, in RCW 9A.16.040, the Legislature set out the criteria for
“homicide or the use of deadly force” by a police officer, demonstrating that when the
Legislature wanted to combine the two concepts -- homicide and deadly force -~ into one
statute, it could easily do so. In this context, the failure of the Legislature to include the
“use of deadly force” in addition to homicide in RCW 9A.16.050 should be seen as
purposeful by the Legislature.
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The Second Amendment clearly provides people with the right to bear
arms and the right to use the threat of deadly force to protect themselves,
even in situations where the person may not necessarily fear death or great
personal injury. See, e.g., District of Columbiav. Heller, 554 U.S. 570, 629,
128 S. Ct. 2783, 171 L. Ed. 2d 637 (2008) (explaining handgun’s popularity
for in-home protection because “it can be pointed at a burglar with one hand
while the other hand dials the police”). The Legislature has understood this
right and has not required a threat of death or great personal injury to be a
predicate before someone use a gun in a non-homicide case, particularly
where, as here, the defendant did not have an intent to kill his assailant.

Ultimately, under WPIC 17.02 and RCW 9A.16.020, itis ajury issue
to determine whether the force used is “not more than is necessary.” RCW
9A.16.020(3). Mr. Pavlik had a right therefore to have the jury decide
whether the State disproved his self-defense claim under RCW 9A.16.020.
An instruction in the wording of RCW 9A.16.050 for the assault charge
therefore lowered the State’s burden of proof and violated Mr. Pavlik’s right
to due process and to a jury trial, under U.S. Const. amends. 5, 6 & 14 and
Wash. Const. art. 1, §§ 3,21 & 22.

Mr. Pavlik was prejudiced by this error. Mr. Leenders attacked Mr.
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Pavlik, while his unpredictable and angry friend, Mr. Smith, was possibly
going to enter the car from the other side. Mr. Pavlik legitimately feared
injury and being catjacked. Perhaps he did not fear being killed or suffering
“great personal injury.” Maybe the jury thought that all he really feared was
being pulled from his car and having his head pounded against the ground,
while Leenders and Smith stole his vehicle. Under these circumstances, it
was a jury question whether Mr. Pavlik’s firing of one shot, aimed at
Leenders’ shoulder, was not more than necessary.’

Ms. Nordtvedt did not propose instructions for the assault count
tracking WPIC 17.02 and 17.04, and did not except to the trial court’s failure
to give such instructions. Accordingly, she was ineffective under U.S. Const.
amends. 6 & 14, Wash. Const. art. 1, § 22 and Strickland. Mr. Wasson’s
failure to raise this issue on appeal was ineffective in violation of due process
and Mr. Pavlik’s right to appeal. U.S. Const. amends. 5 & 14, Wash. Const.
art. 1, §§ 3 & 22, In re Orange, supra.

Relief should be granted under RAP 16.4(c)(2), (5) & (7).

? The jurors may have acquitted Mr. Pavlik of attempted murder because

they did not conclude that he acted with the premeditated intent to kill Mr. Leenders. But,
they may have rejected the self-defense claim for assault because they were using the
higher standard of “great personal injury” (or even “great bodily harm”).
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e. Ms. Nordtvedt Failed to Propose an
Instruction Related to Defense Against a

Felony

Mr. Pavlik’s jury should also have received an instruction related to
self-defense to a felony,'® which based on the language of RCW 9A.16.050:
Homicide is also justifiable when committed either:
(1) In the lawful defense of the slayer . . . when there
is reasonable ground to apprehend a design on the part of the

person slain to commit a felony . . . and there is imminent
danger of such design being accomplished; or

(2) In the actual resistance of an attempt to commit a
felony upon the slayer, in his or her presence, or upon or in a
dwelling, or other place of abode, in which he or she is.
Some felonies are not sufficiently dangerous to justify the use of
deadly force. See, e.g., State v. Nyland, 47 Wn.2d 240, 287 P.2d 345 (1955)
(adultery is not such an offense). However, WPIC 16.03 is appropriate when
deadly force is reasonably necessary to protect against “felonies which are

committed by violence and surprise; such as murder, robbery, burglary,

arson, . . . sodomy, and rape.” State v. Brightman, 155 Wn.2d 506, 522, 122

10 WPIC 16.03 provides in part:
Homicide is justifiable when committed in the actual
resistance of an attempt to commit a felony [upon the slayer][in the

presence of the slayer] . . ..

Emphasis added. This instruction would have to be modified to attempted homicide
and/or assault. But see § D(2)(d), related to separate instructions for assault.
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P.3d 150 (2005)(emphasis in original), quoting Nyland, 47 Wn.2d at 242,

Here, there is no question but that Mr. Pavlik reasonably feared that
Mr. Leenders and Mr. Smith were not engaged in a minor crime. The two
men were angry, irrational and out of control, and apparently not deterred by
the warning shot. When Leenders entered Mr. Pavlik’s car and began
assaulting him, and when Pavlik feared that Smith was coming around to
open the passenger door, Mr. Pavlik had a reasonable fear that Leenders and
Smith were intending to commit a violent and surprising felony, such as
robbery. This was not a situation where Mr. Pavlik shot a gun at someone
where “the defendant was attempting to recover a small amount of money
from someone whom the defendant did not fear.” Brightman, 155 Wn.2d at
523.

Ms. Nordtvedt’s failure to propose WPIC 16.03, the trial court’s
failure to give it, Ms. Nordtvedt’s failure to except, and Mr. Wasson’s failure
to raise this issue on direct appeal all resulted in prejudice to Mr. Pavlik,
because the State’s burden of proof on self-defense was lowered. The Court
should grant relief under RAP 16.4(c) because Mr. Pavlik’s right to due
process of law, right to effective assistance of counsel, and right to an appeal

were violated. U.S. Const. amends. 5, 6 & 14 and Wash. Const. art. 1, §§ 3
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& 22, Strickland, supra, and In re Orange, supra.

3. The Instructions Failed to Insure Jury Unanimity

Mr. Pavlik’s fired two shots — one was the warning shot, the other
struck Mr. Leenders after he attacked Pavlik in his car. Mr. Leenders and Mr.,
Smith claimed that the warning shot was aimed at them; that the bullet went
flying by, and that Smith felt “heat” from the bullet. RP 86, 100-01,116, 250,

Thus, it is possible that some jurors may concluded that Pavlik acted
in self-defense at the car, but rejected self-defense for the first shot, and based
aconviction for assault on that act. Other jurors may have concluded that the
first shot was only a “warning shot” that did not constitute an assault, and
based a conviction on the shooting at the car. In fact, the State argued to the
jury that both shots were not justified under the self-defense instructions. RP
486-87, 509-10. Yet, no instruction was proposed or given that required that
the jurors be unanimous as to which of the two shots constituted the assault.
Under such circumstances, Mr. Pavlik’s right to jury unanimity (and

unanimity of a substantial majority of jurors)!! was violated under Wash.

1 Wash, Const. art. 1, § 21 & 22 guarantee unanimity of all jurors. State
v. Stephens, 93 Wn.2d 186, 190, 607 P.2d 304 (1980). U.S. Const. amends. 6 & 14 only
require unanimity of at least a substantial majority of jurors in a state criminal trial. Stare
v. Kitchen, 46 Wn. App. 232, 236-37 & n.3, 730 P.2d 103 (1986), aff’d 110 Wn.2d 403,
756 P.2d 105 (1988).
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Const. art. 1, § 21 & 22 and U.S. Const. amends. 6 & 14.

"In Washington, a defendant may be convicted only when a
unanimous jury concludes that the criminal act charged in the information has
been committed." State v. Petrich, 101 Wn.2d 566,569,683 P.2d 173 (1984).
"When the evidence indicates that several distinct criminal acts have been
committed, but defendant is charged with only one count of criminal conduct,
jury unanimity must be protected." Petrich, 101 W;.Zd at 572. In such
cases, to insure an unanimous verdict, the prosecutor must either elect which
act it relies on for conviction, or the jury must be instructed that all twelve
jurors must agree that the same underlying criminal act has been proved
beyond a reasonable doubt. Id.

"A Petrich unanimity instruction is not required, however, when the
State presents evidence of multiple acts that indicate a ‘continuing course of
conduct.” A continuing course of conduct requires an ongoing enterprise with
a single objective. To determine whether multiple acts constitute a
continuing course of conduct, we evaluate the facts in a commonsense
manner." State v. Monaghan, 166 Wn. App. 521,537,270 P.3d 616 (2012)
(citations and internal quotes omitted).

Here, the two shooting incidents were not part of an "ongoing
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enterprise with a single objective, such as multiple assaults of a young child
over a two hour period, see State v. Crane, 116 Wn.2d 315, 804 P.2d 10
(1991), or multiple acts with one objective to kill someone as in Monaghan.
Rather, the two incidents -- the warning shot and shot that hit Leenders --
were separated in time and distance, with different purposes.

A Petrich instruction should have been given. Mr, Pavlik’s right to
jury unanimity under U.S. Const. amends. 6 & 14 and Wash. Const. art. 1, §
21 & 22, was violated; and Ms. Nordtvedt was ineffective under U.S. Const.
amends. 6 & 14, Wash. Const. art. 1, § 22, and Strickland, for not proposing
such an instruction and not excepting to the failure to give one.

There are different standards for harmlessness for a direct appeal and
a PRP. In a direct appeal, the error is presumed prejudicial and “allows for
the presumption to be overcome only if no rational juror could have a
reasonable doubt as to any one of the incidents alleged.” State v. Kitchen, 110
Wn.2d 403, 411, 756 P.2d 105 (1988). On collateral attack, the burden is on
the petitioner to show prejudice. Id. at 413-14.

Here, given the testimony about the two incidents and the prosecutor’s
argument that even the first shot was not lawful, Mr. Pavlik can satisfy either

test. However, given Mr. Wasson’s failure to raise the issue on direct appeal,
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Mr. Pavlik’s rights to due process and an appeal under U.S. Const. amends.
5 & 14 and Wash./Const. art. 1, §§ 3 & 22, were violated, and the Court
should apply the direct appeal standard of harmlessness. In re Orange, 152
Wn.2d at 814. Relief should be granted under RAP 16.4(c).

4. Newly Discovered Evidence Requires a New Trial

Officer Arrendondo saw Mr. Leenders hitting Mr. Pavlik, but came
upon the scene after Leenders was already at Pavlik’s car window. Several
students saw the initial confrontations between Leenders, Smith and Mr.
Pavlik, but they had walked on and were not present when Pavlik pulled into
the parking lot. Mr. Clemens and Ms. Allen came into to the park and saw
Leenders and Smith, but then left before Pavlik appeared because of
Leenders’ and Smith’s strange behavior. Thus, no neutral witness at trial
testified about what took place immediately before Leenders approached Mr.
Pavlik’s car window at the park.

Instead, there was credibility contest between Pavlik on one side and

Leenders and Smith on the other as to who approached who.'? The State used

12 See RP 363 (Pavlik does not see Leenders and Smith when he pulls in);
RP 86 (Leenders says he turned around and Pavlik pulled up behind him); RP 117 (when
asked if they would have been visible to a car pulling into the parking lot, Smith says
"yes."): RP 251 (Storment relays that Smith told him that the car pulled into "the same
parking lot they were in with the driver's door facing toward them.").
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this testimony to insinuate that Pavlik was trying to continue the
confrontation,' and this Court, on appeal used this testimony to affirm the
conviction. '

Thus, Shea McKeon turns out to be a key, neutral witness. He saw
Mr. Pavlik drive into the parking lot and stop his car.!* However, contrary to
what Leenders and Smith claimed, Mr. McKeon states that Mr. Pavlik parked
his car in the lot at a time when Leenders and Smith were not in sight and had
traveled on their bikes significantly westbound on Mission Street. It was only
after Pavlik parked his car, that, two minutes later, Leenders and Smith
entered the parking lot from the west through bushes. Ex. 21. Mr. McKeon
supports Mr. Pavlik’s version as to what took place -- that he did not drive up

to Mr. Leenders and Mr. Smith, but rather that they came out of nowhere and

approached him
1 RP 479-80 (“Within minutes of firing the first shot at them, he happens
to come back to the exact location where they're standing . . . . This is a man who is

anticipating another confrontation.").

14 State v. Pavlik, Ex. 13, Slip Op. at 14 ("Then, the decision to return to
the area where the bicyclists had been heading and drive up to them also suggested that
aggression rather than reporting to the police was on his mind."); Slip Op. at 16 ("It was
Mr. Pavlik who then left the scene, only to return unexpectedly and pull up five feet from
the victim.").

15 McKeon’s observations are consistent with the location of Mr. Pavlik’s
car -- facing out toward the street. RP 132, If he had driven into the lot and pulled up near
Leenders and Smith on purpose, his car would have been facing in the opposite direction,
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Mr. McKeon’s testimony is clearly material and has not previously
been presented, and “in the interest of justice” requires vacating the
conviction. RAP 16.4(c)(3). A PRP based on newly discovered evidence
should be granted if the evidence (1) would probably change the result of the
trial; (2) was discovered since the trial; (3) could not have been discovered
before trial by the exercise of due diligence; (4) is material; and (5) is not
merely cumulative or impeaching." In re Brown, 143 Wn.2d 431, 453, 21
P.3d 687 (2001).

Here, given the importance placed on Leenders’ and Smith’s claims
that Mr. Pavlik drove up to them, Mr. McKeon’s testimony -- credible
because of his lack of bias -- would in fact have probably changed the result
of the trial. The testimony definitely was discovered since the trial, and it
was not merely cumulative or impeaching -- no other neutral witness saw
Leenders and Smith leave the area before Mr. Pavlik drove into the parking
lot, and thus the testimony is clearly material.

In terms of due diligence, Mr. McKeon left the area when the police
arrived because he did not want to get involved. Ex. 21. Thus, there was no
initial contact with the police and no way for Ms. Nordtvedt to get in touch

with him. It was just fortuitous that Mr. McKeon’s friend saw the ad in the
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newspaper in July 2012,

To the extent that the State argues that, Ms. Nordtvedt should have
placed an ad in the newspaper earlier, then if she did not use due diligence,
she was ineffective under U.S. Const. amends. 6 & 14, Wash. Const. art. 1,
§ 22, and Strickland for not properly investigating the case. See infra, § D(5).
On the other hand, evidence from Mr. McKeon is newly discovered evidence
of Ms. Nordtvedt’s ineffectiveness and thus satisfies the test under RAP
16.4(c)(3)

Again, the allegation that Mr. Pavlik drove up to Mr. Leenders and
Mr. Smith played a role not only at trial, but on appeal, and was the basis
upon which this Court rejected some of Mr. Pavlik’s arguments. Now, as it
turns out, Mr. Pavlik was correct. Mr. Pavlik can show prejudice and the
Court should grant relief under RAP 16.4(c)(2), (3), (5) & (7).

5. Mr. Pavliik Was Prejudiced by the Lack of

Information at Trial About Leenders’ and Smith’s
Backgrounds

From the jury’s perspective, Mr. Leenders and Mr. Smith were just

“normal” people out for a ride. They may have been drinking and were a bit

obnoxious, but were otherwise simply out and about one hot night. If M.

Leenders said some odd things during interviews (such as claiming not to
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have consumed alcohol until after he was shot), the jury could have written
that off as confusion from a person who had been the subject of a traumatic
event.

What the jurors did not know is that both Mr. Leenders and Mr. Smith
had difficulties telling the truth. Both of them lied to the police, repeatedly,
for their own self-interest.'® This evidence would have been admissible under
ER 608(b) and the right to confront witnesses under U.S. Const. amends. 6
& 14 and Wash. Const, art. 1, § 22. 7

Mr. Leenders, in particular, constantly played “tit-for-tat” games by
repeatedly calling the police on people who called the police on him or by

calling the police “first” to avoid being charged with a crime, or who thought

16 See SPD No. 06-290578 (Leenders lies about his name during accident
investigation); SPD No. 06-272787 (Leenders admits lying to police in prior incidents
and it appeared that he self-inflicted neck scratches); SPD No. 06-343435 (Leenders
makes false report of robbery at gunpoint to cover up NCO violation); SPD No. 07~
055615 (Leenders lies about being scratched by Moon); SPD No. 06-251583 (Leenders
lies about motorcycle incident); No. 08-053095 (Leenders lies in DUI investigation); SPD
No. 06-51325 (Smith lies about driving and involvement in accident); Ex. 28 & 32.A
selection of reports can be found in App. D. The PRP contains a detailed recitation of
all these cases with specific page numbers in Ex, 28 for each report. Selections from
Ex. 28 are attached to this brief in App. D.

17 See State v. Gregory, 158 Wn.2d 759, 798-799, 147 P.3d 1201 (2006);

State v. McDaniel, 83 Wn. App. 179, 186-87, 920 P.2d 1218 (1996); Carriger v. Stewart,
132 F.3d 463, 479 (9th Cir. 1997).
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that the orders of the court could be violated at will.'"® Such obstructionist
behavior would have been admissible at trial. See United States v. Kohring,
637 F.3d 895 (9" Cir. 2011) (due process violation where Government failed
to disclose allegations against main witness of sexual improprieties and
attempts to solicit perjury).’

The jurors did not know that Mr. Leenders, when he was drinking,
was loud,?® obnoxious and violent, and in many respects his behavior was
escalating in the two years before the shooting.”! This was important because
Judge Leveque restricted Dr. Julien’s testimony about the effect of alcohol
unless the defense could show that when Mr. Leenders drank, he became

violent. RP 42-43.

18 See SPD Nos. 09-236458, 09-214920, 08-188751, 08-136054,
08-123495, 08-123118, 08-001116, 07-374901, 07-374794, 07-357694, 07-351504,
06-360907, 06-343435, 06-184017, 06-057241, 06-174508, 05-248270, 05-81626,
05-039182, 05-24317, 04-443525, 04-434209, 04-286667; Ex. 28.

1 In Kohring, the 9™ Circuit held that the defense could have cross-
examined the witness about such information, even if the defense could not introduce
extrinsic evidence under ER 608(b). 637 F.3d at 905 n.4.

20 As opposed to his “soft” voice in court, as both the court and the
prosecutor described it. RP 80, 87.

2 See, e.g. SPD No. 09-402542 (Leenders arrested for assault with threats
to kill and yelling); SPD No.08-110932 (Leenders was argumentative at party and threw
brick through car window); SPD No.06-57241 (Leenders drinking and assaults
girlfriend). Ex. 28. It appears that the State released No. 09-402452 to Ms. Nordtvedt, but
may have done so after the judge ruled that it could not be brought up (and possibly after
he testified).
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The jurors did not know that Mr. Leenders was suicidal (which would
explain why he would rush at Mr. Pavlik even though Pavlik was armed) and
that he did not care much for human life.> See Browning v. Trammell, _
F.3d__,No. 11-5102 (10" Cir. 5/6/13) (disclosure of mental health history).
The jurors did not know that, far from not being afraid of guns, as Leenders

claimed, he had told his DOC officer he “hated” guns, Ex. 30, an arguably

prior inconsistent statement. The jury did not know that Smith had a prior

incident of riding a bike at night without lights. SPD No. 06-277480, Ex.32.

The jurors also did not know that, at the time of the incident or the
time of trial, both Mr. Leenders and Mr. Smith had charges hanging over
their heads, and that both were subject to various release orders, such as a“no
alcohol” condition. Not only does the Sixth Amendment allow for cross-

examination about probation and pending charges (including the perception

2 SPD Nos. 02-348457 & 02-392923 (Leenders’ suicide attempt); SPD
No. 06-340410 (Leenders delays for hours before calling in girlfriend’s suicide attempt).
Ex. 28.

% At the time of the shooting, Leenders was under court order in four
cases not to consume any alcohol. Spokane Municipal Court Nos. B0070858, B0067331,
B466898 & DV0600224. He owed a lot of money to the court from his VUCSA case in
Spokane Superior Court No. 06-1-04713-4, and there were warrants for his arrest issuing
and being quashed throughout 2008 to 2010, Ex. 29. Smith’s pending stipulated orders of
continuances were in Spokane County District Court (No. P00080437) and Spokane
Municipal Court (No. B00079495). Ex. 31. Moreover, both Smith and Leenders had
recently been accused of committing crimes but were never charged with them. SPD No.
08-110932 (brick through car window); SPD Nos. 09-330482 & 09-333599 (Smith
accused of telephone harassment). Ex. 28, 32,
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of the witness that he or she might be charged), but here, the no alcohol
conditions placed on Mr. Leenders would have shown that when he claimed
to be drinking after he was shot, RP 335, 427, 432, this was the result of a lie,
designed to protect himself from going to jail, rather than the result of
confusion. Both Smith and Leenders also were felons (and had domestic
violence convictions) who were barred from possessing firearms. This fact
alone would have shown that they had a motive to lie about their intentions
of taking Mr. Pavlik’s gun.

Much of the evidence about Mr. Leenders’ and Mr. Smith’s
backgrounds was within the control of the Spokane Police Department, the
main investigating police agency in Mr. Pavlik’s case.”” In fact, many of the
police officers involved in Pavlik case had direct contacts with Mr. Leenders
in the past.?® See PRP at § B(1)(f)(vi).

Accordingly, under Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194,

# See Davis v. Alaska, 415 U.S. 308, 315-17, 94 S. Ct. 1105, 39 L., Ed.
2d 347 (1974)(cross-examination about being on probation); State v. Pickens, 27 Wn.
App. 97, 100, 615 P.2d 537 (1980) (“A defendant has a right to cross-examine the State's
witness concerning possible self-interest in cooperating with the authorities.”).

» As noted in the PRP, the State did apparently disclose some reports
connected to Leenders’ Nov. 2009 assault arrest.

2 The officers’ very familiarity with Leenders from past contacts may
itself have been evidence of preferential treatment, a topic that could have been explored
on cross-examination. Similarly, Mr. Smith’s and Mr. Leenders’ frequent contacts in
various criminal episodes leading up the shooting could have been used to show bias.
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10 L.Ed.2d 215 (1963), and Kyles v. Whitley, 514 U.S. 419, 115 S. Ct. 1555,
131 L.Ed.2d 490 (1995), the State had an obligation to disclose this
information to the defense. See United States v. Price, 566 F.3d 900, 903 (9™
Cir. 2009) (Brady violation based on lack of disclosure of “lengthy history of
run-ins with the Portland police that suggests that she has little regard for
truth and honesty”). The failure to disclose this material information about
Mr. Leenders’ and Mr. Smith’s background therefore violated Mr. Pavlik’s
due process rights under U.S. Const. amends. 5 & 14 and Wash. Const. art.
1, § 3, which then violated Pavlik’s right to confront witnesses under U.S.
Const. amends. 6 & 14 and Wash. Const. art. 1, § 22.

On the other hand, independent of the State’s obligation to disclose
this information, Ms. Nordtvedt had an obligation to investigate the
backgrounds of Smith and Leenders. Strickland, 466 U.S. at 691; Duncan
v. Ornoski, 528 F.3d 1222, 1234-35 (9™ Cir. 2008). While considerable
discretion is given to lawyers to make strategic decisions about what to
investigate, [“w]hen defense counsel merely believes certain testimony might
not be helpful, no reasonable basis exists for deciding not to investigate.”

Duncan v. Ornoski, 528 F.3d at 1235 (emphasis in original).
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While Ms. Nordtvedt did conduct some minimal investigation,?’ all
of the police reports and court records in Ex. 22 & 28-32, were available by
PRA requests or through publicly accessible court records. Ms. Nordtvedt’s
failure to discover publicly available information was ineffective. See, e.g,
Rompillav. Beard, 545 U.S. 374,383-89, 125 S. Ct. 2456, 162 L. Ed. 2d 360
(2005) (ineffective in capital case not to look at court file of client’s prior
conviction).

It actually is likely that Ms. Nordtvedt’s failure to investigate was
based on her misconception of admissibility. Ms. Nordtvedt agreed that she
would not bring up the prior histories of Leenders and Smith because she
believed that unless there were convictions under ER 609 for crimes of
dishonesty, their prior acts would not be admissible. RP 46. This analysis of
the Sixth Amendment’s confrontation right is wrong and ineffective under
Strickland. While a prior conviction (such as a drug conviction) in and of
itsélf may be inadmissible under ER 609, it is not the fact of conviction that
would have been admissible. Rather, it would be the underlying facts (such
as, giving a fake name when contacted by the police, SPD No.06-290578),

and the continuing supervision (as under Davis v. Alaska, supra) that would

7 It is not clear exactly what Ms. Nordtvedt knew and did not know.
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be admissible as legitimate cross-examination. Similarly, the fact that Mr.
Leenders was arrested for DUI shortly before he was shot is in and of itself
not admissible -- but the fact that he lied to the officer, even denying he was
driving, SPD No. 08-053095, as he did on an earlier occasion, SPD No.
06-251583, would be admissible. App. D. The fact that Mr. Leenders falsely
claimed to be a victim of a robbery to build an alibi, SPD No.06-343435, or
the fact that he was a suspect in a property destruction investigation (with Mr.
Smith as a witness) that was pending as of the date of the shooting, SPD
No0.08-110932, are what would been admissible. App. D. Ms. Nordtvedt’s
failure to understand the role of impeachment and the right to confront
witnesses, under U.S. Const. amends. 6 & 14 and Wash. Const. art. 1, § 22,
thereby caused her failure to investigate and her improper concession not to
bring up past history. This made her ineffective under Strickland.

Ms. Nordtvedt agreed not to bring up Leenders’ and Smith’s pasts
without knowing their full histories. No deference is required to tactical
decisions made by counsel where counsel fails to conduct appropriate
investigations. Rios v. Rocha, 299 F.3d 796, 805-11 (9" Cir. 2002); Correll
v. Ryan, 539 F.3d 938, 949 (9™ Cir. 2008) (“An uninformed strategy is not a

reasoned strategy. It is, in fact, no strategy at all.””). Her concession here was
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not reasonable, and is not entitled to deference.

Thus, there was a violation either of Brady or Strickland. Under either
case, the standard is near identical for determining prejudice. Under
Strickland, to show prejudice, petitioners need not prove that “counsel's
deficient conduct more likely than not altered the outcome in the case,” but
rather only must demonstrate there is a "reasonable probability that, but for
counsel's unprofessional errors, the result of the proceeding would have been

“different." 466 U.S. at 694. "[TThe question is whether there is a reasonable
probability that, absent the errors, the fact finder would have had areasonable
doubt respecting guilt." 466 U.S. at 695. This is the same standard utilized
under Brady to show materiality. In re Stenson, 174 Wn.2d 474, 486-93, 276
P.3d 286 (2012).

Here, there is a reasonable probability that if the jurors had known
Mr. Leenders’ and Mr. Smith’s pasts (their repeated lies to law enforcement,
manipulative drunken behavior, aggressiveness), one juror would have had
areason to doubt the State proved the absence of self-defense. Under either
Brady or Strickland, Mr. Pavlik’s right to due process, right to confront
witnesses and right to effective assistance of counsel under U.S. Const.

amends. 5, 6, & 14 and Wash. Const. art. 1, §§ 3 & 22 were violated, and he
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was prejudiced. Relief should be granted under RAP 16.4(c).?

6. Ms. Nordtvedt Was Ineffective in Her Presentation of
Undisputed Evidence

Ms. Nordtvedt was constitutionally ineffective under U.S. Const.
amends. 6 & 14,Wash. Const, art. 1, § 22, and Strickland because she failed
to follow up on her impeachment of Leenders, and failed to bring out through
non-leading questions to Det. Gilmore that Leenders was fearful of speaking
to the police becausé he was afraid he “would be arrested for some type of
attempted carjacking because he opened the suspect's passenger side door.”
Ex. 17 at 8. She also failed to impeach Mr. Leenders with his inconsistent
statement “If that's a gun, you're going to have to shoot me and kill me 'cause
I'm going to kill you if that's a gun." Ex.17 at 9. This statement differed
significantly from his testimony that he merely said “something along the
lines of ‘you better kill me.”” RP 85.

There could be no tactical reason for not briﬁging out this evidence.
Ms. Nordtvedt attempted to introduce some of this evidence, but just failed

to bring it in through an admissible manner. When the State objected to her

% Apart from the constitutional violations, justifying relief under RAP

16.4(c)(2), (5) & (7), the new evidence related to Smith’s and Leenders’ backgrounds
justifies relief under RAP 16.4(c)(3) -- new evidence. The new evidence includes both
that finally released by the SPD pursuant to PRA requests and new evidence of Ms.
Nordtvedt’s ineffectiveness.
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impeachment of Det. Gilmore as “leading,” Ms. Nordtvedt simply moved on,
as if merely asking the question was sufficient to introduce to the jury.b

All of this evidence was critical and would have shown supported
Pavlik’s fears that Leenders and Smith were in fact trying to carjack him and
had actually threatened to kill him. Because Mr. Pavlik’s self-defense claim
was strong, he can make out the necessary prejudice to gain relief under
Strickland and relief should be granted under RAP 16.4(c)(2), (5) & (7).

7. Ms. Nordi‘vedt Had a Conflict of Interest

Mr. Pavlik own attorneys represented Mr. Leenders in his pending
VUCSA case. Lawyers from the Spokane Public Defender represented Mr.
Leenders when he pled guilty in 2007 and during his multiple violation
hearings in 2009 and 2010. Ex. 22. One of Mr. Leenders’ attorneys was Mr.
Boe, who also met with Mr. Pavlik before assigning the case to Ms.
Nordtvédt. Ex. 23. Presumably, when Mr. Leenders failed to appear in court
in April 2010, and a warrant issued for his arrest, his attorneys would have
been representing him at that time if he needed legal assistance.

The right to effective assistance of counsel, under U.S. Const.
amends. 6 & 14 and Wash. Const. art. 1, § 22, “includes the right to the

assistance of an attorney who is free from any conflict of interest in the case.”
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State v. Dhaliwal, 150 Wn.2d 559, 566, 79 P.3d 432 (2003). “Effective
assistance includes a duty of loyalty and a duty to avoid conflicts of interest.”
State v. McDonald, 143 Wn.2d 506, 511, 22 P.3d 791 (2001). A conflict of
interest exists when a defense attorney or her firm® owe duties to a party
whose interests are adverse to those of the defendant. State v. White, 80 Wn.
App. 406, 411-12, 907 P.2d 310 (1995).

“The defendant bears the burden of proving that there was an actual
conflict that adversely affected his or her lawyer's performance.” Dhaliwal,
150 Wn.2d at 573. In this regard, a conflict does not exist simply because an
apublic defender agency represented a both the defendant and a witness. See,
e.g., In re Pirtle, 136 Wn.2d 467, 474-77, 965 P.2d 593 (1998); State v.
Ramos, supra. In this case, however, it was not just Ms. Nordivedt who
represented Mr. Pavlik — Mr. Boe also directly represented both Mr. Pavlik
(meeting with him in the early part of the case) and Mr. Leenders (handling
the violation hearing while Pavlik’s case was pending).

Moreover, the conflict was significant because Ms. Nordtvedt agreed
not to bring up Mr. Leenders’ VUCSA conviction at trial. Yet, as noted, the

issue was not just admissibility under ER 609. Rather, the VUCSA case

» See State v. Ramos, 83 Wn. App. 622, 629, 922 P.2d 193 (1996)
(public defense office is a law firm for purposes of RPC 1.10).
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should have been used to impeach Leenders with (1) the fact that he lied
about his own name during the course of the VUCSA case, and (2) with the
fact that he was under the control of the prosecutors and subject to arrest and
incarcerétion when he did not pay his legal financial obligations (as occurred
when Mr. Boe represented him in 2009).

Ms. Nordtvedt’s loyalties were divided -- her office represented both
Mr. Leenders and Mr. Pavlik . This direct conflict was never disclosed to Mr.
Pavlik, Ex. 34. Unlike Mr. Pirtle, who agreed to continued representation by
his attorneys after the conflict was disclosed, In re Pirtle, 136 Wn.2d at 475-
76, Mr. Pavlik did not waive the conflict because it was never explained to
him.

Mr. Pavlik’s right to effective assistance of counsel under U.S. Const.
amends. 6 & 14 and Wash. Const. art. 1, § 22, was violated. Because the
conflict impeded his attorney’s impeachment of Mr. Leenders with the very
matter that her office represented him on, Mr. Pavlik can show prejudice.
Dhaliwal,150 Wn.2d at 571. The conviction should be vacated under RAP
16.4()(2), (3), (5) & (7).

8. This Court Should Reconsider the Hearsay Issues

On appeal, this Court held that the exclusion of Mr. Pavlik’s
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statements to the police that he was acting in self-defense was “at worst
harmless error.” State v. Pavlik, Ex. 13, Slip Op. at 6. The majority opinion
centered on Mr. Pavlik’s “peculiar” decision not to drive home, but rather to
“drive up” to the bicyclists. Moreover, the Court speculated that if the
evidence had been admitted, the prosecutor would have used it to show
premeditation. Slip Op. at 13-14 & n 8. Judge Sweeney dissented and would
have reversed. Slip Op. at 18-23 (Sweeney, J., dissenting).

Normally, issues raised on direct appeal are not reviewed in collateral
petitions unless the ends of justice would be served by reexamining the issue.
Inre Gentry, 137 Wn.2d 378, 388, 972 P.2d 1250 (1999). Mr. Pavlik asks
that the Court reconsider the prior determination that the error was harmless.

First, the Court’s original decision was predicated on an incomplete
presentation of the facts. Not only did Mr. Pavlik deny that he “drove up” to
Leenders and Smith, there is the new evidence — Mr. McKeon — that verifies
Mr. Pavlik’s testimony that Leenders and Smith were not present when
Pavlik parked his car. It is now clear that Mr. Leenders threatened to kill Mr.
Pavlik and had previously thought about trying to “carjack” him — evidence
that Ms. Nordtvedt did not get out properly at trial.

Moreover, Mr. Pavlik’s argument in his appeal to this Court did not
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include argument about the effect of the hearsay that the State offered. The
presentation of the evidence was completely one-sided. Mr. Pavlik could not
bring up his short statements to the police, made immediately after the
incident, but the State was allowed, as noted in the PRP, § B(1)(b), to bring
up hearsay statement after hearsay statement of its witnesses. While some of
this evidence may have been admissible, it created a picture of sympathy for
the State’s witnesses, and bolstered Smith’s and Leenders’ weak testimony.
In particular, the jury was allowed to hear a complete narrative by Mr. Smith
to Cpl. Storment that corroborated the State’s version of facts. RP 245-252
Yet, the trial court’s ruling allowing in Smith’s narrative was error, an issue
that should have been raised on appeal.

Mr. Smith’s narrative was not an excited utterance under ER
803(a)(2). A narrative, by definition, is not spontaneous. See State v. Sellers,
39 Wn. App. 799, 804, 695 P.2d 1014 (1985); State v. Dixon, 37 Wn. App.
867, 873-74, 684 P.2d 725 (1984).* 1t was ineffective for Mr. Wasson not

to raise this issue on appeal, violating U.S. Const. amend. 14 and Wash.

30 Admitting the hearsay by rotely stating that it is admitted for the “effect

on the listener” cannot cure the problem, and such an effect would be irrelevant or
prejudicial under ER 401-403. See State v. Aaron, 57 Wn. App. 277, 279-81, 787 P.2d
949 (1990) (hearsay evidence improperly admitted to explain why the officer acted as he
did). Ms. Nordtvedt did not make such a relevancy objection and she was therefore
ineffective under U.S. Const. amends, 6 & 14, Wash. Const. art. 1, § 22, and Strickland.
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Const. art.1, §§‘ 3 & 22; In re Orange, supra.

More importantly, the admission of this hearsay makes the exclusion
of Mr. Pavlik’s statements less harmless. The presentation of the evidence
was stilted in the State’s favor. Through the selective admission of hearsay,
Mr. Smith was seen as sympathetic (expressing, for instance, concern for Mr.
Leenders’ welfare), and the State was able to bolster both Smith’s and
Leenders’ weak testimony with Smith’s complete narrative given at the
scene. In this light, the exclusion of Mr. Pavlik’s excited utterances cannot
be harmless.

As for the possibility that the statements would have helped the
prosecution, Pavlik, Slip Op. at 13-14 n. 8, reconsideration of this holding is
required under the recent case of State v. Coristine, _Wn2d __ ,300P.3d
400 (No. 86145-5, 5/9/13). In that case, the Supreme Court recognized the
Sixth Amendment’s deference to a defendant’s strategic decisions, critical to
respecting the defendant’s autonomy and individual dignity.

In Corstine, the error was instructing the jury on an affirmative
defense the defense did not want to pursue. But the same principles apply to
the situation where a court excludes proffered evidence (or upholds its

exclusion below) because it concludes it would not have been helpful to the

49



defense. Corstine makes it clear that it is not the court that gets to decide
what evidence is tactically beneficial to the defendant. That is a defense
function.

Here, Mr. Pavlik wanted to introduce evidence that at the first
moment, when he could not have fabricated, he blurted out that he was acting
in self-defense. Any problems with syntax could have been explained by Mr.
Pavlik’s cultural background and language skills. He wanted to offer this
excited utterance, no less than tﬁe State was able to introduce evidence that
Smith was concerned about Leenders, or that Smith gave a full narrative to
Cpl. Storment. It violates the Sixth Amendment to conclude that, by
excluding this statement, the trial court was really helping Mr. Pavlik.

This Court should reconsider the hearsay issueé and grant reliefunder
RAP 16.4(c)(2), (3), (5) & (7).

E. CONCLUSION

For these reasons, and those set out in the amended PRP, this Court

should grant relief under RAP 16.4(c) and vacate the conviction.

DATED this {

of July, 2013.

Resp sybmitted,

NﬁIL"M./F/@X, WSBA NO. 15277

Attorney for Petitioner

50



Appendices

Selected Court’s Instructions

Selected Defense Proposed Instructions
Selected WPICs

Selected Police Reports (with index0

Statutory Appendix



APPENDIX A



o ”

FILEL
AR 26 2016

THOMAB . FALLOUIST
SPOXANE COUNTY C)L8RK

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF SPOKANE

STATE OF WASHINGTON
Plaintiff,

V.

ALEKSANDR V. PAVLIK,
Defendant.

No. 08-1-01641-3

N st Vvt Vet St it St

COURT’S INSTRUCTIONS TO THE JURY

Date: March 24, 2010

s G? et
A Lo -
/ d
/ g r"l
s - e

Jerome J, Ije\'eque
Superior Court Judge

ORIGINAL

Page 104




INSTRUCTION NO, 14

A petson commits the crime of assault in the first degree when, with intent to inflict

great bodily harm, he or she assaults another with a firearm.
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INSTRUCTION NO. 15

To conviet the defendant of the crime of assault in the first degree, under Count I,
each of the following eletents of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 19th day of May, 2008, the defendant assaulted Gabriel A.
Leenders,

{2) That the assault was committed with a firearm;

(3) That the defendant acted with intent to inflict great bodily harm; and

) That the acts ocourred in the State of Washington,

If you find from the evidence that each of these elemcnts has been proved beyond 4
reasonable doubt, then it will be your duty to retu a verdict of guilty.

On the other hand, if, afler weighing all of the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. 16

An assault is an intentional touching or striking or shooting of another person that is
harmful or offensive regardless of whether any physical injury is done to the person, A touching or
striking or shooting is offensive, if the touching or striking or shooting would offend an ordinary
person who is not unduly sensitive,

An assault is also an act done with infent to inflict bodily injury upon another,
tending but failing to accomplish it and accompanied with the apparent present ability to inflict the
bodily injury if not prevented. It is not necessary that bodily injury be inflicted.

An assault is also an act done with the intent to create in another apprehension aid
fear of bodily injury, and which in fact creates in another a reasonable apprehiension and imminent

fear of bodily injury even though the actor did not actually intend to inflict bodily njury.
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INSTRUCTION NO. 17
Great bodily harm means bodily injury that creates a probability of death, or that

causes significant serious permanent disfigurernent, or that cauges a significant permanent loss or

impairment of the function of any bodily part or organ.
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INSTRUCTION NO. 20

It is a defense to a charge of attempted murder and/or first degree assault that the
first degree assault and/or attempted homicide was justifiable as defined in this instruction,

Atternpted homicide is justifiable when committed in the Jawful defense of the actor
and/or any person in the actor’s presence or company when:

(1) the actor reasonably believed that the person injured intended to inflict death or
great personal njury;

(2)  the actor reasonably believed that there was imminent danger of such harm
being accomplished; and

(3)  the actor employed such force and means as a reasonably prudent person
would use under the same or similar conditions as (hey reasonably appeared to the actor, taking into
consideration all the facts and circumstances as they appeared to him, at the time of and prior fo the
incldent.

The State has the burden of proving beyond a reasonable doubt that the first degree
assault and/or attempted homicide was not justifiable, If you find that the State has not proved the

absence of this definse beyond a reasonable doubt, it will be your duty to return a verdict of not

guilty.
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INSTRUCTION NO. 2t

In determining whether a use of deadly force in self defense was justifiable, the phrase
“great personal injury” wigans an injury that the actor reasonably believed, in light of all the facts
and circutmstances known at the time, would produce severe pain and suffering if it wore inflicted

upon either the actor or another person.
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INSTRUCTION NO. 22

A person is entitled to act on appearances in defending himself and/or another, if
that person believes in good faith and on reasonable grounds that he and/or another is in actual

danger of great bodily harn, although it afterwards might develop that the person was mistaken as

to the extent of the danger,

Actual danger is not necessary for an attempted homicide and/or first degree assault

to be justifiable.
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INSTRUCTION NO, 23

No person may, by any intentional act reasonably likely to provoke a belligerent
response create a necessity for acting in self defense and thereupon use, offer, or attempt to use
force upon or toward another person. Therefore, if you find beyond a reasonable doubt that the
defendant was the aggressor, and that defendant's acts and conduct provoked or commenced the

fight, then self-defense is tiot available as a defense,
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INSTRUCTION NO. 24

Necessary means {hat, no reasonably offective alternative fo the use of force
appeared to exist and that the amount of force used was reasonable fo effect the lawful purpose

intended, under the circumstances as they reasonably appeared to the actor at the time.
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INSTRUCTION NO. 25

It is lasyful for a person who is in a place where that person has a right to be and who
has reasonable grounds for helicving that he is being attacked to stand his ground and defend

against such attack by the use of lawful force. The law does not impose 4 duty to retreat.
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INSTRUCTIONNO.

In determining whether & use of deadly force in self defense was justifiable, the phrase
“great personal injury” means an injury that the actor reasonably believed, In light of all the facts
and circumstances knowh at the time, would produce severe pain and suffering if it were inflicted

upoh gither the actor or another person.

WPRIG 2,04.01
DEFENDANT'S PROPSED John T. Rodgers, Director
INSTRUCTIONNO, _____ Spokane County Public Defender

1116 W, Broadway
Spokane, Washlngton 99260-0280
Phone:(500) 477-4248 Fax:(509) 477-2667
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INSTRUCTION NO.

It is a defense to a charge of attempted murder that the attempted homicide was
justifiable as defined in this instruction,

Atternipted homicide is justifiable when committed in the lawful defense of the actor
and/or any person in the actor's presence or company when;

(1) the actor réasonably believed that the person injured intended to inflict death or
great personal Injury;

{2) the actor reasonably beliaved that there was imminent danger of stich harm
heing accomplished; and

(3) the actor employed such force and means as a reasonably prudent person
would use under the same or similar conditions as they reasonably appeared to the actor, {aking
into consideration all the facts and circumstances as they appeared to him, at the time of [and prior
to the incident.

The State has the burden of proving bayond a reascnable doubt that the attempted
homicide was not justifiable. If you find that the State has not proved the absence of this defense

beyond a reasonable doubt, it will be your duty to return a verdict of not guilty.

WPRIC 16,02
DEFENDANT'S PROPSED John T, Rodyers, Director
INSTRUCTION NO. Spokane County Public Defender

1118 W, Broatway
Spokane, Washinglon 99260-0280
Phone:{509) 477-4246 Fax:(500) 477-2667

Page 93



INSTRUCTION NO., __

One who acts in defense of another, reasonably believing the other to be the
Innocent party and in danger, is Justified in using force necessary to protect thal person even if, in

fact, the person whom the actor Is defending is the aggressor.

WPIC 16.04.01
DEFENDANT'S PROPSED John T. Rodgers, Director
INSTRUCTION NO. Spokane Counly Public Dafender

1116 W. Broadway
Spokans, Washinglon 99260-0280
Phone:(509) 477-4246 Fax:(509) 477-2567

Page 94




INSTRUCTION NO. __

Necessary means that, no reasonably effective alternative to the use of force
appeared to exist and that the amount of force used was teasonable to effect the fawful purpose

intended, urider the circumstances as they reasonably appeared to the actor at the time.

WPIC 16.05
DEFENDANT'S PROPSED John T. Rodgers, Director
INSTRUCTION NO. . Spokane Counly Public Detender

1116 W. Broadway
Spokane, Washington 89260-0280
Phone509) 477-4246 Fax:(509) 477-28667
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INSTRUCTIONNO. _______

It is lawful for a person who I8 In a place where that person has a right to be and
who has reasonable grounds for believing that fie is being attacked to stand his ground and defend

against such attack by the use of lawful force. The law does not impose a duty to retreat.

WPIC 16.08
DEFENDANT'S PROFSED John T. Rodgers, Divector
INSTRUCTION NO. Spokane County Public Defender

1118 W. Broadway
Spokane, Washington 99260-0280
Phone:(609) 477-4240 Fax:{508) 477-2567

Page 97



INSTRUCTION NO.

A persan is entifled to act on appearances in defending himself and/or another, if
that person believes in good faith and on reasonable grounds that he and/or another is in actual
danger of great bodily harm, although it afterwards might develop that the person was mistaken as

to the extent of the danger.

Actual danger is not necessary for an attempted homicide to be justifiable.

WPIC 16,07
DEFENDANT'S PROPSED John T, Rodgers, Divector
INSTRUCTION NQ. Spuokane County Public Defander

1118 W, Broadway
Spokane, Washington 99260-0280
Fhone:(BOD) 477-4248 Fax:(509) 477-2567
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11 WAPRAC WPIC 2.04.01
WPIC 2.04.01 Great Personal Injury—Justifiable Homicide—Justifiable Deadly Force in Self-
Defense—Definition

11 Wash. Prac., Pattern Jury Instr. Crim. WPIC 2.04.01 (3d Ed)

Washington Practice Series TM
Database Updated November 2011

Washington Pattern Jury Instructions--Criminal
2008 Edition Prepared by the Washington Supreme Court Committee On Jury Instructions, Hon. Sharon S.
Armstrong, Co-Chair, Hon. William L. Downing, Co-Chair

Part I. General Instructions
WPIC CHAPTER 2. Definitions

WPIC 2.04.01 Great Personal Injury—Justifiable Homicide—Justifiable Deadly Force in Self-
Defense—Definition

“Great personal injury” means an injury that the slayer reasonably believed, in light of all the facts
and circumstances known at the time, would produce severe pain and suffering if it weré inflicted upon
either the slayer or another person.

NOTE ON USE

Use this instruction with WPIC 16.02, Justifiable Homicide—Defense of Self and Others, or WPIC
17.02, Lawful Force—Defense of Self, Others, Propetrty.

COMMENT

~Justifiable homicide. RCW 9A,16.050 provides in part that homicide is justifiable when there is
reasonable ground to apprehend a design on the part of the person slain to do some “great personal
injury.”

The pattern instruction's definition for “great personal injury” is taken from State v. Painter, 27
Wn.App. 708, 620 P.2d 1001 (1980). The Painter court rejected the pre-existing common law definition,
which had adopted an objective standard (“injury of a more serious nature than an ordinary striking with
hands or fists”). The court held that under the justifiable homicide statute, a defendant's actions are to be
judged against his or her own subjective impressions rather than those that a detached jury might
determine to be objectively reasonable. The court stated that “the jury must be instructed to interpret the
evidence in each case in determining if the defendant had reasonable grounds to fear imminent danger of
death or great bodily harm given his or her knowledge and the circumstances at the time of the assault.”
State v. Painter, 27 Wn.App. at 713. As more recent opinions have recognized, this determination
involves both subjective and objective components. See State v. Read, 147 Wn.2d 238, 243-44, 53 P.3d
26 (2002); State v. Walker, 136 Wn.2d 767, 966 P.2d 883 (1998).

Use of deadly force in self-defense. In State v. Walden, 131 Wn.2d 469, 932 P.2d 1237 (1997),
the court explicitly approved the use of this instruction and the term “great personal injury” in the context
of a claim of self-defense in an assault case in which the defendant had brandished a deadly weapon. The
court cited the Comment to this instruction in affirming the proposition that the preferable term for cases

hitne /avahlinlee weetlaw cam/reanilt/defarlt aenw?eite=T 171942 RTefORMARONc1041 1daadelae®  6/30/2013
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11 WAPRAC WPIC 16.02
WPIC 16.02 Justifiable Homicide—Defense of Self and Others

11 Wash. Prac., Pattern Jury Instr. Crim. WPIC 16.02 (3d Ed)

Washington Practice Series TM
Database Updated November 2011

Washington Pattern Jury Instructions--Criminal
2008 Edition Prepared by the Washington Supreme Court Committee On Jury Instructions, Hon. Sharon S.
Armstrong, Co-Chair, Hon. William L. Downing, Co-Chair

Part IV. Defenses
WPIC CHAPTER 16. Justifiable Homicide

WPIC 16.02 Justifiable Homicide—~Defense of Self and Others

It is a defense to a charge of [murder] [manslaughter] that the homicide was justifiable as defined in
this instruction.

Homicide is justifiable when committed in the lawful defense of [the slayer] [the slayer's [husband]
[wife] [registered domestic partner] [parent] [child] [brother] [sister]] [any person in the slayer's
presence or company] when:

1) the slayer reasonably believed that the person slain [or others whom the defendant reasonably
believed were acting in concert with the person slain] intended [to commit a felony] [to inflict death or
great personal injury];

2) the slayer reasonably believed that there was imminent danger of such harm being accomplished;
and

3) the slayer employed such force and means as a reasonably prudent person would use under the
same or similar conditions as they reasonably appeared to the slayer, taking into consideration all the
facts and circumstances as they appeared to [him] [her], at the time of [and prior to] the incident.

The State has the burden of proving beyond a reasonable doubt that the homicide was not justifiable.
If you find that the State has not proved the absence of this defense beyond a reasonable doubt, it will be
your duty to return a verdict of not guilty.

NOTE ON USE

Use this instruction in any homicide case in which this defense is an issue supported by the evidence.
Use bracketed material as applicable.

Use WPIC 25.01, Homicide—Definition, with this instruction. Use WPIC 2.04.01, Great Personal
Injury—Definition, and WPIC 2.09, Felony—Designation of, as applicable with this instruction. If there is
an issue whether the defendant was the aggressor, use WPIC 16.04, Aggressor—Defense of Self and
Others.

If resistance to a felony Is involved, see WPIC 16.03, Justifiable Homicide—Resistance to Felony.

Do not use this instruction if the deadly force was used to defend against a non-violent fefony, such as
forgery, bribery, perjury, or the like.

When the offense charged is attempted murder, use this instruction, rather than WPIC 17.02, Lawful
Force—Defense of Self, Others, Property.
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11 WAPRAC WPIC 16.03
WPIC 16.03 Justifiable Homicide—Resistance To Felony

11 Wash. Prac., Pattern Jury Instr. Crim. WPIC 16.03 (3d Ed)

Washington Practice Series TM
Database Updated November 2011

Washington Pattern Jury Instructions--Criminal
2008 Edition Prepared by the Washington Supreme Court Committee On Jury Instructions, Hon. Sharon S.
Armstrong, Co-Chair, Hon. William L. Downing, Co-Chair

Part IV. Defenses
WPIC CHAPTER 16. Justifiable Homicide

WPIC 16.03 Justifiable Homicide—Resistance To Felony

| It is a defense to a charge of [murder][manslaughter] that the homicide was justifiable as defined in

| this instruction.

[ Homicide is justifiable when committed in the actual resistance of an attempt to commit a felony

f‘ [upon the slayer][in the presence of the slayer][or]fupon or in a dwelling or other place of abode in which

| the slayer is present]. ’

| The slayer may employ such force and means as a reasonably prudent person would use under the

’ same or similar conditions as they reasonably appeared to the slayer, taking into consideration all the
facts and circumstances as they appeared to [him][her] at the time [and prior to] the incident.

The State has the burden of proving beyond a reasonable doubt that the homicide was not justifiable.

If you find that the State has not proved the absence of this defense beyond a reasonable doubt, it will be
your duty to return a verdict of not guiity.
NOTE ON USE

This instruction should be given in homicide cases in which there is evidence to support a claim that
the defendant was acting in resistance to the commission of a felony upon the defendant or in the
defendant's presence or upon or in a dwelling or other place of abode in which the defendant was present.
If self-defense against a felony is involved, see WPIC 16.02, Justifiable Homicide—Defense of Self and
Others.

Use bracketed material as applicable.

Use WPIC 2.09, Felony—Designation of, and WPIC 25.01, Homicide—Definition, with this instruction.
Use WPIC 2,08, Dwelling—Definition, as applicable with this instruction.

COMMENT

RCW 9A.16.050(2).

The common law requires that the use of force in the prevention of a felony must be limited to that
which would be used by a reasonably prudent person under circumstances as they might appear to him.
State v. Castro, 30 Wn.App. 586, 636 P.2d 1099 (1981).

Although the statute does not limit the kind of attempted felony that will justify a homicide, the
deadly force appears to be limited to resisting felonies committed by violence such as those when great
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WPIC 16.05 Necessary—Definition

11 Wash. Prac., Pattern Jury Instr. Crim., WPIC 16.05 (3d Ed)

Washington Practice Series TM
Database Updated November 2011

Washington Pattern Jury Instructions--Criminal
2008 Edition Prepared by the Washington Supreme Court Committee On Jury Instructions, Hon. Sharon S.
Armstrong, Co-Chair, Hon. William L. Downing, Co-Chair

Part IV. Defenses
WPIC CHAPTER 16. Justifiable Homicide

WPIC 16.05 Necessary—Definition

Necessary means that, under the circumstances as they reasonably appeared to the actor at the time,
(1) no reasonably effective alternative to the use of force appeared to exist and (2) the amount of force
used was reasonable to effect the lawful purpose intended.
NOTE ON USE

Use this instruction when the word “necessary” is used in instructions relating to defenses in WPIC
Chapters 16 and 17.

COMMENT

RCW 9A.16.010. The statutory definition of “necessary” applies only to RCW Chapter 9A.16.

It is error to give an instruction that defines “necessary” in the language of the statute, as the
statutory language fails to make the subjective standard of necessity apparent to the jury. State v.
Fischer, 23 Wn.App. 756, 598 P.2d 742 (1979). See the Comment to WPIC 17.02, Lawful Force—Charges
Other than Homicide. So that the subjective nature of this standard is entirely clear, the phrase “under
the circumstances as they reasonably appeared to the actor at the time” has been moved forward in the
instruction, and the numbers (1) and (2) have been added.

If there is an issue of defendant's right to stand firm and not retreat, see WPIC 16.08, No Duty to
Retreat.

[Current as of July 2008.]

Waestlaw. © 2011 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
11 WAPRAC WPIC 16.05

END OF DOCUMENT
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WPIC 16.07 Justifiable Homicide—Actual Danger Not Necessary

11 Wash. Prac., Pattern Jury Instr. Crim. WPIC 16.07 (3d Ed)

Washington Practice Series TM
Database Updated November 2011

Washington Pattern Jury Instructions--Criminal
2008 Edition Prepared by the Washington Supreme Court Committee On Jury Instructions, Hon. Sharon S.
Armstrong, Co-Chair, Hon. William L. Downing, Co-Chair

Part IV. Defenses
WPIC CHAPTER 16. Justifiable Homicide

WPIC 16.07 Justifiable Homicide—Actual Danger Not Necessary

A person is entitled to act on appearances in defending [himself][herself][another], if that person
believes in good faith and on reasonable grounds that [he][she][another] is in actual danger of great
personal injury, although it afterwards might develop that the person was mistaken as to the extent of
the danger.

Actual danger is not necessary for a homicide to be justifiable.

NOTE ON USE

Use this instruction with WPIC 16.02, Justifiable Homicide—Defense of Self and Others, and WPIC
16.03, Resistance to Felony, when appropriate.

COMMENT

The prior version of this instruction used the language “great bodily harm,” which appeared in earlier
cases defining this defense. E.g., State v. Miller, 141 Wash. 104, 250 Pac. 645 (1926). The term “great
personal injury” is now used, because it is the term utilized by RCW 9A.16.050(1). See State v. Walden,
131 Wn.2d 469, 475 n.3, 932 P.2d 1237 (1997) (noting confusion); State v. Freeburg, 105 Wn.App. 492,
505, 20 P.3d 984 (2001} (holding that term “great personal injury” should be used rather than “great
bodily harm”).

RCW 9A.16.050(1) provides in part that a homicide is justifiable when committed in the lawful
defense of the slayer, when there is reasonable ground to apprehend a design on the part of the person
slain to commit a felony or to do some great personal injury to the slayer and there is imminent danger of
such design being accomplished. The committee is unaware of any cases that address the relationship
between this defense and the element of imminent danger under RCW 9A.16.050(1).

This defense applies not only to self-defense but also to the use of force to protect third persons from
apparent injury. See State v. Penn, 89 Wn.2d 63, 568 P.2d 797 (1977) (a person may defend another
when the defender reasonably believes that the other person is in danger even though such belief may be
later shown to have been erroneous).

It is not clear whether this defense applies when a person erroneously uses force to defend against an
apparent property offense. The committee could find no cases addressing this issue.
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Washington Pattern Jury Instructions--Criminal
2008 Edition Prepared by the Washington Supreme Court Committee On Jury Instructions, Hon. Sharon S.
Armstrong, Co-Chair, Hon. William L. Downing, Co-Chair

Part IV. Defenses
WPIC CHAPTER 17. Lawful Force—Charges Other Than Homicide

WPIC 17.02 Lawful Force—Defense of Self, Others, Property

It is a defense to a charge of that the force [used][attempted][offered to be used] was
lawful as defined in this instruction.

[The [use of][attempt to use][offer to use] force upon or toward the person of another is lawful when
[used][attempted][offered] [by a person who reasonably believes that [he][she] is about to be injured]
[by someone lawfully aiding a person who [he][she] reasonably believes is about to be injured] in
preventing or attempting to prevent an offense against the person, and when the force is not more than is
necessary.] v

[The [use of][attempt to use][offer to use] force upon or toward the person of another is lawful when
[used][attempted][offered] in preventing or attempting to prevent a malicious trespass or other malicious
interference with real or personal property lawfully in that person's possession, and when the force is not
more than is necessary.]

The person [using][or][offering to use] the force may employ such force and means as a reasonably
‘prudent person would use under the same or similar conditions as they appeared to the person, taking
into consideration all of the facts and circumstances known to the person at the time of [and prior to] the
incident.

The [State][City][County] has the burden of proving beyond a reasonable doubt that the force [used]
[attempted][offered to be used] by the defendant was not lawful. If you find that the [State][City]
[County] has not proved the absence of this defense beyond a reasonable doubt, it will be your duty to
return a verdict of not guilty [as to this charge].

NOTE ON USE

Use this instruction in any case in which this defense is an issue supported by the evidence.

Use bracketed material as applicable. Use this instruction for any charge other than homicide or
attempted homicide. If homicide is involved, use WPIC 16.02, Justifiable Homicide—Defense of Self and
Others.

With this instruction, use WPIC 16.05, Necessary—Definition. Also use, as applicable, WPIC 2.13,
Malice—Maliciously—Definition. If there is an issue whether the defendant was the aggressor, use WPIC
16.04, Aggressor—Defense of Self, or WPIC 16.04.01, Aggressor—Defense of Others.
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11 WAPRAC WPIC 17.04
WPIC 17.04 Lawful Force—Actual Danger Not Necessary

11 Wash. Prac., Pattern Jury Instr. Crim. WPIC 17.04 (3d Ed)

Washington Practice Series TM
Database Updated November 2011

Washington Pattern Jury Instructions--Criminal
2008 Edition Prepared by the Washington Supreme Court Committee On Jury Instructions, Hon. Sharon S.
Armstrong, Co-Chair, Hon. William L. Downing, Co-Chair

Part IV. Defenses
WPIC CHAPTER 17. Lawful Force—Charges Other Than Homicide

WPIC 17.04 Lawful Force—Actual Danger Not Necessary

A person is entitled to act on appearances in defending [himself][herselfi[another], if [he][she]
believes in good faith and on reasonable grounds that [he][she][another] is in actual danger of injury,
although it afterwards might develop that the person was mistaken as to the extent of the danger. Actual
danger is not necessary for the use of force to be lawful.

NOTE ON USE

Use this instruction with WPIC 17.02, Lawful Force—Defense of Self and Others, when appropriate,

Do not use this instruction when self-defense is asserted in the context of resisting an unlawful or
excessive force arrest. See the Comment to WPIC 17.02.01, Lawful Force—Resisting Detention.

Use bracketed material as applicable.

COMMENT

This instruction has its origin in case law. See State v. Penn, 89 Wn.2d 63, 568 P.2d 797 (1977);
State v. Miller, 141 Wash. 104, 250 P. 645 (1926); State v. Dunning, 8 Wn.App. 340, 506 P.2d 321
(1973). In Miller, the court stated:

If the appellants, at the time of the alleged assault upon them, as reasonably and ordinarily
cautious and prudent men, honestly believed that they were in danger of great bodily harm, they
would have the right to resort to self-defense, and their conduct is to be judged by the condition
appearing to them at the time, not by the condition as it might appear to the jury in light of the
testimony before it.

The appellants need not have been in actual danger of great bodily harm, but they were entitled
to act on appearances; and if they believed in good faith and on reasonable grounds that they
were in actual danger of great bodily harm, although it afterwards might develop that they were
mistaken as to the extent of the danger, if they acted as reasonably and ordinarily cautious and
prudent men would have acted uhder the circumstances as they appeared to them, they were
justified in defending themselves.
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11 WAPRAC WPIC 35.50
WPIC 35.50 Assault—Definition

11 Wash. Prac., Pattern Jury Instr. Crim. WPIC 35.50 (3d Ed)

Washington Practice Series TM
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Washington Pattern Jury Instructions--Criminal
2008 Edition Prepared by the Washington Supreme Court Committee On Jury Instructions, Hon. Sharon S.
Armstrong, Co-Chair, Hon. William L. Downing, Co-Chair

Part VI. Crimes Against Personal Security
WPIC CHAPTER 35. Assault and Reckless Endangerment

‘WPIC 35.50 Assault—Definition

[An assault is an intentional [touching] [or] [striking] [or] [cutting] [or] [shooting] of another person
[, with unlawful force,] that is harmful or offensive [regardless of whether any physical injury is done to
the person]. [A [touching] [or] [striking] [or] [cutting] [or] [shooting] is offensive if the [touching] [or]
[striking] [or] cutting] [or] [shooting] would offend an ordinary person who is not unduly sensitive.]]

[An assault is [also] an actf, with unlawful force,] done with intent to inflict bodily injury upon
another, tending but failing to accomplish it and accompanied with the apparent present ability to inflict
the bodily injury if not prevented. [It is not necessary that bodily injury be inflicted.]]

[An assault is [also] an act[, with unlawful force,] done with the intent to create in another
apprehension and fear of bodily injury, and which in fact creates in another a reasonable apprehension
and imminent fear of bodily injury even though the actor did not actually intend to inflict bodily injury.]

[An act is not an assault, if it is done with the consent of the person alleged to be assaulted. ]

Note on Use

Use this general definition with any instruction that refers to assault.

Use the first bracketed definition in cases involving a battery whether accompanied or unaccompanied
by an apprehension or fear of bodily injury on the part of the victim. Use the bracketed sentence of this
paragraph, if it is necessary to define “offensive” for the jury. See Comment.

Use the second bracketed definition in cases involving an attempt to inflict bodily injury but not
resulting in a battery. The inner bracketed sentence should be used if there is a factual issue as to the
extent of the act committed, i.e., whether it constituted mere preparation or had progressed far enough
to constitute an attempt, or if there is a factual issue as to the existence of an apparent present ability to
inflict bodily injury.

Use the third bracketed definition in cases in which there is evidence that the actor's intent was not to
inflict bodily injury but only to create the apprehension or fear of bodily injury in the victim. Use WPIC
5.01, Direct and Circumstantial Evidence, with this instruction if this paragraph is given. See the
Comment below,

Use the fourth bracketed paragraph relating to consent if there is an issue whether the victim
consented to the defendant's act and the act is not otherwise a breach of the peace.
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Inc. No.

SPD Inc. No. 09-051325

SPD Inc. No. 06-277480

SPD Inc. 04-443525

SPD Inc. No. 06-057241

SPD Inc. No. 54484

SPD Inc. No. 06-272787

SPD Inc. No. 06-343435

SPD Inc. No. 06-290578

SPD Inc. No. 07-357694

SPD Inc. No. 08-053095

SPD Inc. No. 08-110932

Case

2/16/09, Smith Hit-and-Run

9/9/06, Smith bicycling infraction
12/30/04, Leenders report of no assault
2/24/06, Leenders Assault

8/19/06, Leenders Reckless Driving
9/6/06, Leenders’ self-inflicted injuries
11/11/06, Leenders “Robbery” Report
9/21/06, Leenders, VUCSA (fake name)
12/10/07, Leenders reports Moon assault
2/24/08, Leenders DUI

4/19/08, Leenders, Malicious Mischief



Incident Report Continued
Spokane Police/Spokane County Sheriif e

INGIDENT CLASSIFICATION ATTEMPTED | INCIDENT NUNBER
TRAFFICHIT ANDRUN - 0 | 09-067325

Pags 3

ﬁ:ooi cmcumsmmss
V.2 | lnvestigative Information

YEAR —f MAKE MODEL h [RonY sTVE TOPFRONTIONLY COLOR BOTTUWREAROGI.OR

1993 | GEO } Metro Hatchback, 2 Door | Green

SPECIAL FEATURGSDESCRIPTION

DECALNUMBER REGISTERED OWHER

Colucel, Linda $
van&sr%sgggpgx REGISTERED QVNER'S ADRRESS; STREEY, CTY STATEZIP
ORIVEN AWAY ] TOWRO R !

LOCKED KEYS HIVEHCLE 't TAATED DAMAGE | DAMAGE . SHADE IH 2 3 4

[ Yes [Tho {01 ves [tto 0 Yee o L s | DAMAGED 3 s

TOW COMPANY FOLD REGUESTED BY HOLD FOR AREA 4 TR
]

TIVE RELEASE RO] RELEAGIHG AUTHORITY  JBks

On 02/1 6/2009 at 0328 hrs, | responded to }Adams%to ass;st Co op Burson and Co-op
Taylor W|th a hit and run call. Co-op Taylor stated {i tat they mvestigated a hit and run that occurred

At the intersection of Adams/8th | observed a white Ford F180 truck with the above mentioned
license plate parked on the East side of sireet (Adams). On the front of the truck I then observed
fronl end damage to the grill and bumper, On the bumper, | observed smudge matks where it
appeared someone tried to rub off damage to the vehicle, | also observed a dark green chip of paint
malching the vehicle struck on Bth/Madison. A Cpl. was requested for photographs of the damage.

! then contacted Harrls and asked her what happened to her truck. Harris stated that she did not
know, and was unaware that there was damage to her vehicle, | asked her when she drover her car
and she stated that she drove it home afler work around 1500 hours, and then drover her and her
boyfriend, Bradley Smith, to the Sunset Junction at about 1800 hours.

| then asked Harris again if she was involved in a collision, Harris stated that she was not. Harris

stated that it was possible that Smith may of driven the vehicle. Harris then went outside and
observed her vehicle, Harris stated to me that her truck was not parked where she had left it.

| then contacted Smith who stated the following:

He stated that him and Harris went to the bar earlier in the evening and Harris drove back because
he does not drive when he drinks. He then stated that they went to the store after they returned
from the bar around 2200 hours, | asked if he had been driving and was involved in a collision.
Smith stated that he had hot been driving and dic not know anything about a collision.

] W
mar.axo 10,m17949
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Incident Report Continued

Spokane Police/Spokane County Sheriff Page 4
INCIDENT CLASSIFIGATION

TRAFFIC-HIT AND RUN o

AFTEMPTED | INCIDENT NUMBER

09-051326

I Informed both Harris and Smith that [ know their vehicle was involved in the incident and that one
of them was driving and it would be best {o be honest with me. Both Harris and Smith stated they

did not know what happened.

| informed Harris and Smith that they both would be listed as suspects in a hit and run.
Cpl. McNab respondad to the location to take photographs of the damage to the truck,

Cpl. McNab then contacted Smith and taiked to him about the incidsnt.

Cpl. McNab then informed me that Smith confessed to driving the vehicle and being involved in the
hit and run. See Cpl. McNab's report for more information.

| then issued Smith ¢criminal citation B79495 for fail {0 leave Information « unattended, | also issued
smith NOI U108620 for Improper turn plus collision, and NVOL 2nd,

Smith was then released al the location without further incident.
See Collision Report 08-51325 for more information.
See Cpl. MoNab's report for more information,

See Co-op Taylor's report for more information.

E. Specht #978
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Supplemental Report
Page |

Spokane Police/Spokane County Shertff Pl ~
ACENCY NANE/SUBSTATION EVIDENCE NUMEER RCIDENT HUMBER
09-061328
REPORY PURPOSE REPORTED ON DATE TIME INCIDENT XREF
Mon  02/16/2008 02:28
‘lNC‘DENY CLASSFICATION #1 ATTENMPTEO | INCIDENT CLASSIFICATION #2 ATTEMPTED
TRAFFIC-HIT AND RUN ACCIDENT REPORT =
INCIDENT CLASSIFICARON 2 ATTEMEED INCIENT CLASSIFICATION ¥4 A’ITEMETED
INSPATCH TIVE ARRIVED TIME CLEAREQ TIME REFRORT OATE HEPORT TiME
02/16/2009 04:59
PRIMARY CHARGE UCR/NERS CODE

On 021609 at 0304 ] responded to 8th and Madison to photograph damage toa veh;cle that
was involved in a hit and run collision, Upon arrival, | lsarned the viclim vehicle was parked on 8th
unoccupiad when it was hit by a vehicle traveling north Madison furning west on 8th. [ abserved the
tire tracks left by the suspect vehicle in a fresh layer of snow.

By looking at the tracks it was apparent that the suspect vehicle was traveling north on
Madison and attempted to turn left {(west) onto 8th but slipped on the Ice hitting the victim vehicle.
The fracks then reversed away from the collision and proceeded wast on 8th. | photographed the

damage to the suspect vehicle and the tire tracks.

At 0357 | responded toE=&28 Adams to assist officer Specht who had located the suspect
vehicle, Upon arrival, officer Specht advised the registered owner of the vehicle was denying any
Involvement In a comsion despite the fact that her vehicle's license plate was found at the scene and
there was damage to her vehicle consistent with the collision. | photographed front-end damage to
the suspect vehicle, | notad there was green paint found on the vehicle's front bumper which
matched the victim vehicle's color,

Officer Spacht was talking wilh the registered owner, Shalten Harrls, ouiside the residence.
She was denying thaf she was involved in a collision and mentioned that her boyfriend could have

driven it while she was sleeping.
I contacted the boyfriend, Bradley Smith, inside the residence while officer Specht continued

to talk with Harrls outside. Smith invited me in the residence saying “come on in". | advised Smith
that | knew Harris's vehicle was Involved in & collision and we needed to clarify who was driving. Al
first Smith denied having knowledge of & collision, When | pointed out the fact that the licenss plate
was found at the scene, he admitted thal he may have "tapped" a car by accident. He advised he
was alone in the vehicle when the collision occurred. Smith stated he was sorry, that he had been

drinking but thought he was ok to drive.
I advised officer Specht of the information | had recelved. Smith was cited and releasead for

fail to leave information- unattended.

See officer Spechi's arrest raport for further details.

M. McNab #689 SPD

DATEMME meTRGUnAN

10 HO INAME GF REPORTING OF FIGER FReROVAL T
¥589 - McNab, ttichael #331 « Dvetholl, Dovid

' Supplemcmal Reportm . T22412008 05:80.11.184
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Incident Report

Spokane Police/Spokane County Sheriff | Paget
AGENCY HANEISUBSTATION EWDENCE NUMBER. INCHIEHT NUMBER
SPD 06-277480
INCIDENT TYPE IHCIDENT CLASSIFIZATION #1 ATTEMPYED § INCIDENT CLASSIFICATION 2 ATIENPTED
Information "INFORMATIONAL 0 0 |
IHCIDENT CLASSIFICATION B3 ATTEMPTEQ | INCIDENT CLASSIFICATION A4 ATTEMEEO
RESPONDING YO (Cileer Assoui) ASSIGHNMENT (Officer Assait)
REFORIEO ON DATEMME OCCURRED O DATEITME [ OCCURRED 1O DATE/MME BIsYRISY
Sat  09/00/2008 23:30 Sat  09/09/2008 23:30 | Sat 09/09/2006 23:45
" | ISPATCH TIME ARRIVED TIWE . CLEARED TIME REFORYT DAYE REPORT TIME E4T, TOYAL PRCPERTY LOSS
) 23:30 23:30 23145 09/10/2008 | 00:27
PRIMARY CHARGE UCRMNIBRS CODE
LOGCATION OF INCGIDENTY LOCATION NAME (IF ARPLICABLE)
307 1/2 W 2nd, Spokane, WA 99201
ENTRY POINT METHOD WEAPOIICOUFORGE YSED | SECURITY BViDENCE

TYPE OF PREMISE (FCR VE-ICLES STATE WHERE PARKED)

sOLVABIITY FAGTORE T T T

Suspeot Named
RELATED INCIDENT NUIBERS

INCIQENT XREF

ADDITIONAL REPORBHS OFFICERS

(.
SEX RM‘.E.’ETH- THIGITY

W.White

AEGHT | WEISHT | BULD HAR Evee CESGRIPTORS
&'08" 140 Blonds or BLU - Blue
E&?ﬁ&"m ADORESS: STRCET, CAIY STATE 20 g

E_LJ = Sl h e T et RESOENIAL ETATUS
PLACE OF Ei,qp':.ov WE71SCHOOLUADRESS OCCUPATION EMPLOYER PHONE
ADOITIOIAL ADDRESSES _ ADDRESS TYPE
T e N

2 R e
DRIVER'S LIGENSE

]

1D HIGIHANE, OF REPORTNG OTFIGER. | APPROVAL DATENTIME DISTEAUTN
00)10/2006 09:18 | Child Protective Services
== = =

ﬂ690 Rasenfhaf Marle

}ncldenl Repor{ #1 ml‘l!)llmo 01 "02! 640
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Incident Report Continued
Spokane Police/Spokane County Shetiif

INCIDENT CLASSIFICATION ATIEMPTED [ INCIOENT NUMBER

INFORMATIONAL 0 06—277480
T RUR 3 Phery] o 'g‘

Pk ; 3 = : : it
LOUE "AME. LASV. FIRSY, P(IDDQ.E BEX | RACEETHMICHY

pe1  iKling, Tiea M F | W-White

HEIGHT  [WEISHT |BULD HAIR EYES DESCRIPTORS
&504* | 160 | Medfum

CONFICE - | ADDRESS:; smcsr.cmrsr . RESIDENTIAL STATUS PHONE
= m s LT “%—{s&% p-aﬁ;ﬁ‘... {;%@i@’
PLACE OF ERPLOYNENTSCHOOUADRESS DCCUPATION EMPLOVER PHONE

SOLIAL SECURITYNO. [ leaxe | OTHER 1D
T e S

INAVIE: LAST. FIRST, WiDOLE SEX | RACERETHCITY

ATE OF BRUIVAGE

COD i
pe2  |Smith, Bradley M | WeWhiteiNon-Hispante  \|Gisammes 26
HEIGHT WEIGHT | BULD HAIR EYES DESCRIPTORS
g0 127 | Light Brown BLU - Blue
CORFICE ; BIRGET, CNTY STAIEZIP RESDENTIAL STATUS FHONE
¥ 5% 2Es
S e e
OCCUPATION EMFLOYER FHONE
ADOREES TYPE
mvensucsuse "’ T i ek [STATE  [SOCIBLSECURITY NO.  [Jraxe | OTHERID .
ey

HAIR LENGTH [ HARTVPE HAIR BTYLE FACIAL HAIR ==
Shonfder Length : Greasy i

i H

* i
APPEARANCE l(:OMPLExlon FACIAL FEATURES DISHNGTIVE FEATURES GLASSES A, HANDED

;

i

On 090906 at 2330 hours l observed a ma!e_and a female rtdmg'thezr bmycles eastbound in the
alley just behmd the aparlment compiex of 307 1/2 W. 2nd Ave. They werea nel wearing helmets,

and there were no lights on the bikes,

a-- n

{ED O NExT PAGE!

(313

CaTI0I2003 B0 32284
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Incident Report Continued
Spokane Police/Spokane County Sherlff Page 3

ATTEMPTED | INCIDENT RUMBER

0O | 06-277480

INGIDENT CLASSIRGATION
INFORMATIONAL

| stopped them at the rear entrance of the complex. As they got off the bicycles, | saw the female
was holding a small baby against her chest in a chest carrier. She had ridden the bike with the baby
in front of her. She had coverad it with a shirl, but his legs were bare and he was wimpering.

The female identified herself as Tiea Kiing and she said the baby was her nephew. She said the
baby's molher, her sister Elizabeth Kling, brought the 1 1/2 month old baby, Keashawn Torngren, to
her and "she didn't kriow | had a bicycle." She stated Elizabeth brought her the baby because she
had to lsave. Elizabeth was at the window of the apartment and came down the stairs to get the
baby. Elizabeth said the baby's father lives on the "westside”.

Tiea said she was handicapped and was pregnant, due next year, She told me | should have
asked her if she was handicapped, | advised Tiea to let Elizabeth know | was writing & report for
CPS about tonight's incident, She became very irate and yelled up 1o her sister,” you'd better clean
your house because CPS will be here tomorrow! Now they will take my baby away when it's borpl”
The male bicyclist, Bradley Smith, also became angry and swore at me several times. He said he
was already fighting a child custody battle for his other baby. He also sald he was handicappsd.

lissued them tickets for No Helmet Law. They were very upset. Tiea signed the NOI, but Smith
refused.

M. Rosenthal #690

'Iv:}ér:i

k]
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‘inc}dent Report

Spokane Pollce/Spokane 'C‘ounty Sherlf P {

AGENGY HAESUBSTATION EVIGENGE IUMBER TROIENY IRDIBER

SpD 04-443528

WOIDENT TYPR INGIDENT GUASSERATION NI ATTEIFTED , CICIORIT CLASSEIGATION b2 ATTENPTED

Bomesilo Violizo DOMESTIC VIGLENCE : o
INGIDENT CLABSENATION R ATrml{Jrep WOIDERT CLASSIFICATION #4 Aﬁ‘mggu
| RESFONDITIG 10 (0t Avssel) ,Assmnwmomwrmaw

REPORYEDON DATETOG SURRED N DATETPE JBCLDRRED 10 TAEAIE ooy

Thy 12302008  09:47 J Y 42/30/2004 09:00 Thu 1273072004 (9:58

DIEPATON TIE ARRVED TG CIEAREOTIVE REPOHTGATE . JREFORYTING E6Y, TOTALPROPERYYLOES

09151 o818 10118 12/30/2008 13:32

PRIMATTY CHARGE I UVHIDRE COOR
}

COGATION OF IRCIDENT : LOOATION HAME{IF APPLICASLE)

s spakane, WA 99307
RYPONT WEnioo VRAPOITOOUFORCE USED | SECURE BHOENCE
YYFE OF PREMISE (FOR VEHICLES GTATE WHERE PARKAO)

SOLVARIATY FAGIORS

Nong ;

TETATEG UKTOEN T HOUBERS g IRSIOENT XeF

ADDITIONAL REAORTING OFFICEAS {

Yiiec AT, FRhT hock
Leenders, Gabﬂel ,4

HAMESRAST, FIRGT,
Thomas, Jennirer &

fYES DESCAFIOAY

BLU - 8lua
REBIDENTI. STATUR PHONE
QCCUPATIOH EMPLOYER PRQNE

OATEO! nmmqe

WEKHT JBURD wua,

(osscmm‘oks

+ | ADDHESS: amee l BYAYI B}
SSpukaie, WA 9205

REDENTAL BYATUS

ADRESS i
' I

QURYPATION

[ 10 VO AR OF rEronRTHIa GFFCER

71« MoMught, Staven

" Inoldant Report§1
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incident Report Contidued o2

Spokane Police/Spokane County Sherlff .

INCIBENT CLASSIFIBATION N KTTEMPTED | INGIENY BULBER

DOMESTIG VIOLENCE | B[ 04-443626
T

Comp, Leenders had calladipofice 16 advise that he and his glriffend, Thomas, had heen arguing.
He wanted to call police ﬂrsi to say tio assault had occurred, He was concerned that Thomas would

call and say he had assaulted her.
}

i contacted Thomas outsldq’ the residence, She was ramoving belonging from the apt, Thomas was
upset and crying. Whils Interviewing Thomas, Leenders caine outside. He was also upset and was

going on how he was the orje that had called pollve firat,

Thomas said she woke up t‘ﬂs morning and was washing the dishes, Leenders was woken up by the
dishwashing and became n'gad. Thotmas and Leenders got Into a verbal argument.

Thomas declded to Ioave tol gool down. She refurned after approx ¥ hour because she reallzed she
had Leenders vehicls keys. [Thay started to argus again. Thomas sald she was frylng to call her
frlend. Leenders pushad her down nn the bed trying to get the telephons from her.

Thomas had a small scratoti an her left hand, Thomas dld not know how she recslved the scratch,
Lenders said the argument ‘ivas verbal only. He denled any assault had taken place.

Thomas retrleved what item;'s of here that was not disputed by Leendears,

Thomas left with her mothexi who arrived while we wera onsoena,

There is no po for assault atg this time.

AT s vt ey e m——
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Incident Report

Spokane Polfce/Spokane County Sheriff el
AGENCY HAMERUBSTATION " SVIDENGE NOMBER TNOIDENT NUMBER s
SPp : 06-057241
INGIDENT TYPE INCIDENT CLASSIFICATION 81 ATTENPTED , IOIDENT GLASSIFICATION #2 ATTENPTED
Arrast, Damestla Wolence ASSAULT ATHICITY O | MALICIOUS MISCHIER [m]
INGIDENT CLASSIFICATION ¥ ATTENPTED | IRGIENT CLASSFIOATION 24 KTTENPYED
DOMESTIC VIOLENCE n] o ;
REEPONDING 10 (Ofcet Assaun) T ASHIGNMENT (OFer Asind) :
REPORTED ON DATENWE ~ GGGURRED O DATEATAE  GCCURRED 70 DATEMIE  DISTRICT
Fri 0?/24/2006 22:00 Fri  Q224/2008 21:30 Fri  02/24/2008 21:59
DISPATCH THE T ARRIVED TIME CLEARED TME TNEFORVOATE  {REPORTTME 'ESY.TOTAL PROPERTYLOSS!
2202 22:08 130 , 02725/2008 ' 05:00 h
PRINARY GHARGE o T UCRHIBRE CODE
MA0.11.010DV CITY ASSAULT-DV ! !
1 ADDITIONAL GHARGES ‘
M10,12.020DV MALICIOUS BISCHIEF DV
A ~LOGATIOR NAME {IF ARPLIGABLE)
52 Spokane, WA 80204
TMETHOR ;wwomodu?ﬁ?ﬁﬁiﬁ“[ﬁ:‘ﬁm EVIDENOE
1
TVPE OF PRENIGE [FDR VEHIGLES GTATE WHERE PARKED)
Apartment/Condominium
SOLVABILYY FACTORS
Suspact Arrested, Usoful Physical Evidenoe, Witnass to Crima

RELATED MOIDENT HUMBERS

l TROIORNT XREF

ACDITIONAL REPORTING OFFICERS
C. Haugen

mﬂ ] wﬁf ‘ 1;

IS

5 iﬂ{%‘ﬁ‘

mamsmmsr,m sax mcemumcm'
_y;_ Erla-Ross, Barba{q:{ _ o F | W-White/Non-Hispanie
HEIGRT ™ |vestouy [BUILG ™ ™" ' U '}nv&s' ' 'Tce RIFTORS
3
+ RESIDERTIAL STATUS lpuons t
Spokane, WA 99204 :
" “oteuration . FERPLOYAR PHGNE

VICT OF
Oifns. ’M*10.11 {#opv CITYASSAULT DV

REALTIONSHI T4 SUSHECT
Vfctlm was Glrlrrlend

QFNOR, #

[0 ROJNANE OF REPORVING OFFICER APPROVAL OATE/MME DISTRIBUTION

sm- Jumz, Mawfo

v, - w&@w&‘lﬁm&m e

o ‘\(,,w“r;}»\’! CARRURN A THP)

e

e

o)
fncidont Repott #1

Q2812008 09:04.04.23¢
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Incident Report Continued

Spokane Police/Spokane County Sheriff 2
INGIDEAT CLASS#ICATION ATTEMBTED | INCIDENT NUMBER
ASSAULT 4THICITY e e | 08-057241 Ve

ADDITIONAL ES
S?»‘..‘Enz‘.%g%‘gffﬂ Voo

s = L = i3k adb h-i G & n."‘:m
;(}ODE 'NAME MST. FPRSI'. MIDALE SPJ( RACE!EmNmTY
i Ad :Leenders, Gabriel A M W-WhiteNon-Hispanle

BEGHT  WEIGHT  BULO TR EvES " besoripTons RS ,
808" 495 Medlum Brown BLU - Blue .
ﬁmwamew RESmENTIL sTATUS T T phgNE T T
il B o= Spokane, WA 99204 ' {
TLAGE GF EMPLOYMENT/SGHOOLIADRESS T - EMPLOYER PHONE
. . crers 1m e et e e 2t 2ot e ey
ianor uaviit. bEsoRIPTION UG RAIGIS o0E "t
Mlsdemeanor M10,11.010DV CITY ASSAULT-DV o
WAETANT B TRAL e YPE OF ARREST :&m.gémmréa BEGMENTS
o o J __ Taken Into Custody
CHARGE LEVER, DESGRIPTION RIERNICIC CODE
Misdomeanor #M.10.12,020DV MALICIOUS MISCHIEF DV i
(WARRANT # BAL FIPE OF ARREST T ' r.iun.'mi_l.gzn:\kh?massmms
Tekan Into Gustody ROIORYOR 1
CITATION # | nate TR BOOKED WHERE DATE TME
846698 022472008 |22:58 | Spokana County Jall 02/24/2008 |22:37
FHRESY /mou e REIET  CRGRs | BUSPEGT ARMED WATH
> oAty ORAL OMITTSH
S ﬁ“‘f%% S spokane, WA 90204 _ Clwmyren E]'ngp
HOTIFIED BY “DISPOSTHON OF JUVENTLG
AR
e : Wt
SEX RACEATANICITY we OF BIRTIVAGE
M -
"WEIGHT  WEIGHT 1BUAD T EVES DESCRIBTORS o
CORFITENT- AGDRRSE: STRERT, O RESIDENTIAL TATUS
ﬁ!;', 55‘ ;’ﬁ% = gz%‘g %JSpokane, wA 99204
s s o teaan o e e

PLACE OF EupLoYMEm/scuoouAnnass ‘ GUCUPATION
s by el ,.. 1] "y lu{ OET TN
L T ey R R

On 02~24~06 at approximabely 2202 hrs Officer Haugan and I (two-

g :,". i ¥
. . o
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Incident Report Continued \
Paga

Spokane Palice/Spokane Gounty Sheriff . , , .
INGIDENT CLASSIFIGATION ATYENMFTEG |INCIOENT NUMBER
} ASSAULT ATHICITY . . 0 | 06-057241 ‘

T

. 5 for a report of a trouble

rﬁ'imately {10) minutes it
Complainant alsgo

officer unit) responded to B oris =y
unknown. Complainant advised that for approx
gounded as if someone was getting slammed around.

adviged that he witnessed a male hit a female however he rafused to
identify himeelf, A ding to informatlon from dispatch, the complainantc
wag calling frompiss )

Upon arxrival I obgexrved a female exit f£rom the front door as she
removed & resin chair from the front patic and procesd to the west aide of
the residence. 7The female was crying and appeared to be very upset., The
female indicated that she had a fight with her boyfriend and he locked her
g%%%gg her apartment., She identified herself as Barbara J, Erol-Rosa Z5u
| and she stated that her hoyfriend was Gabriel A. Leenders HEEE
=% I advised dispatch to perform a wanted person check on both subjects
and dispatch adviged that neither had ocutstanding arrxest warrants.

Offloer Haugen contacted Leenders inside the apartment,

I asked her if she had been injured and ghe pulled down the sleeves
of her fleece pullover exposing injuries to har right wrlst and foreaxwm.

I obsmerved that there wasg fresh and dried blood on this axm and she stated
that the injury wag caused by Leenders. Mg. Erol-Resa advised that she
and ﬁeenders have been dating and reslding together foxr approximately (18)
months,

M=, Erol-Rosa advisged me of the following. ILeendars had besn out
drinking today at the Satellite Diner since approximately 1600 hras, ghe
met Leanders at the aforementioned egtablishment for a short while and
eventually wanted o leave, According to Ms. Erol-Rosa, he bacawme angry
with her because ghe would not abay and drink with him and she eventually
took the last bus home.

Laenders arvived home a short while later and he continuved hig angry
demeanor with her as he gtated something similax to, "Now you've fucking
done itl" Leendexs wanted Erol-Roga out. of the apartment and he demended
that he give him the cell phone and keys to the apaxtuent, which she
stated wera hers. Leenders grabbed the cell phone frowm Me. Erol-Roga and
attempted to get the keys firom her pants pocket.

Mg, Erol-Roga stated that they were in the bedroom dirasctly across
from the front apartment entrance and she was drinking Dr. Pepper from a
glagg., Leenders wrestled Erol-Rosa down onto bhe bed as she held onto the
glagg and in the process, the glasg broke cauging the injuxy to her right
wilst/forearm. I later cbsexved the broken gilass which was in a fairly
tight pattexn on the bed in question. Brol-Rega also adviged that
Leenders grabbed her around the front of the neck ag he held her down on
the bed, however, I did not obsexve any injuries to the front of hexr neck.

Ms. Brol-Rosa eventually got up from the bed and he pushed her out of
the apartment, locking the dooxr behind hex, Mr. Erol-Rosa unsuccegsfully
pleaded with him through the door to give her the cell phone back and she
wasg unable to get back ineslde the apartment because he propped somathing

- behind the door to hold it shut, Mg. Brol-Rosa gtated that she would not
have called for police because the last time police were called, she was
arvested, Accoxding to Ms. Brol-Rosa, she had phone numbexs for friends

e -
- . <CBNTINUED ON NEXHFARE]
02183008 080605108
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Incident Report Continued
Spokane Police/Spokane Couynty Sheriff _ _ o Pegs 4
) T ATEMTED TNGBENT NimBeR T

INCIDERT CLASRIFICATION
ASSAULT4THICITY , 0 | 06057241

gtored on hexr cell phone that she would have c¢alled.

I asked Ms. BErol-Rosa if anyone wae in the hallway and she remembered
people from one of the upstalrs apartments in the stairwell. While
talking to Ms. Erol-Rosa I chserved the keypad portion of a cell phone and
battery lying on the floor outside the door to her apartment., It was &
flip phone style phone and Ms. Erol-Rosa lndlcated that it was her phone.
Upon looking closely at the phone I cobserved that a section of the keypad
facing was slightly lifted, indicating that the soreen poxtion of the
phone may have been twigted off. I selzed the broken phone pleces and

later placed them on property as evidence. s —_—
Lok ed - o sl
lway going

e i e s
%50 and they advised Chat they were in tha hal

e = They heaxd what sounde velling,
Pping, gy gkknocked over, They gpecifically indicated that

they heard a male voice shout gomething similar to, "Give me the fucking

keyal" and a female voice yell something similax to, "Get away from me,

leave me alonall -

RIS e

B = n the stairwell, they heard the
female pleading er p 2 . offered hex phone to Ms.

Erol-Rosa but ghe xefused,
After confexring with 0fficer Haugen it wag determined that probable

cauge existed to charge Leenders with ¢ity assault (DV) and walicious
mischief {(DV). Leenders wag placed under arrest, handcuffed (d/1), and
gearched incident to arrest., Cpl. Freitag (P319) photographed the crime
geene and jnjuriss to both subjects (refer to photo log). After providing
Mg, Brol-Rosa with a completed victiwm's vights card, we transported
Leendexs to Spokane County Jail for booking on the aforementioned chavges.
Tha broken cell phone was placed on property (refer to evidence report).
See Offilcer Haugen'e additional report for further information,

ﬁJ1Wwﬁfs‘:§i;52::skqno

MG S.JuUas
spp F a0
ST el eTT ‘ e e T e
i s G e BN D ORINGIBEN
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Supplemental Report

Spokane Police/Spokane County Sheriff Pags 1
AGENOY HAMEISUBSTATION ) " EVIDERGE HUWBER "1 inetbENY NUMBER )
sPD 08-057241

REPORY FURPOLE HEFORTED OGN DATE “YiME THGIDENT KREF

Sat 02/25/2006 £2:00 _J ' !

INCIDERT CLASSIFICATION ¥ ATIEMPTED  INCIDENT CLASSIFIGATION #7 ' e ATTEMPTED

ASSAULT ATHIOITY -0 MALICIOUS MISCHIER

INGIDERT CLASSEICATION 53 " NTTEWPTED INGIDENY GUASSIFICATION #4 KTTEWTED |
' DOMESTIC VIOLENCE a a
' OISPATOH TIME ARRIVEL THIE CLEARED TiviE ’ REPORT DAYE ' REFORT TIME

| 02/26/2006 05:12
FRWARY GHARGE © ’ ) TUEHVRIARS GO0

o T s AT
" HAPE G R .
, "“ (IS =~ &

B e reference a DV, The anonymous complainant was reporting that
The cowplainant

.they were hearing sounds of people being slammed around.

also advised they saw a male hit a female with his hand, Upon arrival
Ofg, Juarez and I were walking up to the residence and saw a female
carrying a chalr around the slde of the house. The female was identified
as Barbara Erol-Rosa. Barbara appeared ta be grying and stated that she
was locked out of her apartment. Ofc. Juarez then gpoke to Barbara.

I contacted Gabriel Leenders in apartment§§§§ When I contacted
Leendexrs I immedlately noticed he was bleeding fxom his right hand,
Leenders sald he didn't need any wedical aktention, Leenders said he has
been in a relationship with Barbara for about one and one half years. He
gald they currently live together at the listed address,

Leenderg said he and Barbara have been arguing all day., He said
eariler in the night, they were arguing because Barbara thought he wasm
seeing someone elsa. He gsaid he left and went to the Satellite. He said
on the way to the Satellite, he bought two bottles of liguox. He said
while he was at the Satellite, he called Baxbara. He said he callad hex
80 she gould come join him at the Satellite.. He said Barbara came down to
the Satellite, but they started arguing again, He said she grabbed the
two bottlea of liquor and left. He sald he tried to walk after her, bhut
he couldn't keep up with her. He said he couldn't keep up with hex
becauge of an injury to his left lag, He saild he then called a cab to

take him home.

Leenders sald Barbara was already home whaen he got home, He sald
they were in their bedroom. He sgaid they were still arguing. He said
Barbara had a glasg in hex hand. He said Barxbara raised the glass and
tried to hit him in the head with the glass. He said he raised his right
hand and blocked the glass, causing 1t to break. He said this is how he
cut his hand. He gald Barbara was then going to walk out of the front
door of their apartment., Theix Front door leadsg to a common area in the
complex, He said, "I admik, I bried to push hexr out, " when Barbara was
walking out the front door. He said he pushed her in the back. He xight
after this ocourred, there some people walking in the front deor to the
He smaid Barbara thaen walked out of the house, and he stayed

conplex.
|6 O AME OF REFORTING OFFIGER 'imnovu DATERME "DISTRIBUTEH Tmmermmem ot
| 1
R s : T T AT
MR ER R & Bt s
e BY, e A g o oeelr &
0272672006 05:63:.11.234
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Supplemental Report Continued

Spokane Police/Spokane Gounty Sheriff Pags 2
INCIDENT CLASSIFICATION
L ASSAULTATH/CITY

ANTEMPTRD. | INGIDENT WORBER T Y

o | 06-057241

inside the apartment.

I looked around the bedroom, and noticved there was broken glass on
the bed. I also noticed there was a darker colored liguid spilled on the

dresser.

I then spoke to Of¢. Juarez. I told him what lLeenders had told we,
and how he said Barbarsa had tried to hit him in the head with the glaass.
Qfe, JUgrez gaid Barbara sald the glass wag broken by them xolling around
on the bed.

I then spoke to Leendexs again, I told him what Ofc. Juarez had told
me. Leendexs then sald they may have xolled around on the bed, hut he

couldn!t remembar for sure,

1 gpoke to Ofc, duarez again, He said that he had a portion of
Barbarva'ts broken vell phona. He sald Barbara claimed Leenders broke it,
but he ¢ouldn't f£ind the other half of the phone,

He said he

I ppoke to Leenders again and asked him about the phone.
We ware

nevar brxoke the phone, and he didu't know what happened to it,
unable to locate the other half of the phone,

Cpl. Fraltag xesponded Lo the geena and took photoy of injuries to
both Barbara and Leenders, and also of the broken glass.

Aftex speaking with Ofwu, Juarez it was determined that there was PC
to arrest Leenders for City Assault DV and City Malicious Mischief DV, I
advised Leenders he wag under arrest for these charges and handecuffed (dl)

him.

Ofc. Juarez and I transported Leendersy to jall, where he was hooked
for City Assault DV, and City Malieious Mlachief DV, See Criminal

Citation: B46698.

S
SUPPLEMENTAL RERDRIZ o
512008 05 55:41,264

A
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Incident Report

Spokane Police/Spokane Counly Sheriff page 4

AGENCY NAMEISUBSTATION SVIDENGE HUMRER INGIDENT NUMBRR

SPD 06-272787

INCIDENT TYPE INCIDENT GLASSIFICATION §1 ATTEATED | INCIOENT CLASSFIGATION #2 ATTEMPTED

Pomestie Violence, Information INFORMATIONAL. n) : o
INGIOENT CLASSIFCATION #3 mmgeo ICIDENT CLASSIFCATION 74 AI‘I‘EME‘}IEO
RESPONDING TO (Qif cer Assaul) ABSIGNMENT (Oficer Assauty)

. REPORTEO ON DATEMME | OCCURRED ON DATE/TME [OSCURRED 10 OATEMME | CISTRIGT
Wed 09/06/2006 02:58 Wed 08/06/2006 02:30 | Wed 09/06/2006 02:59
DISPATCH TWE ARRIVED TIME CLEAREL TME REFQRT OATE REPORT AME EST. TOTAL PROPERTY LOSS
09/06/2006 04:42

PRIMARY CHARGE UCIUNIGRS GUDE

}_LGCA'ﬂON OF INCIDENT LOCATION NAME (IF APPLICABLE)

; Spokane, WA 99223

TETHOD WEAPONITEOLIFORCE USED | SEGURITY EVIDRHOE

TYPE OF PREMSE (FOR VEHICLES STATE WHERE PARKED)

SOLYABILITY FACTORS
Suspect Named, Useful Phiysical Evidence
RELATED INCIDENT NUMBERS

INGIDENT XREF

ADOINONAL REPORTING OFFICERS
Ofc /1 I thon

CODE NAME LA‘il'. HR?T MDD &

¥ Leenders, Gabriel A M | WeWhite
HEIGHT WEIGHT |BULD HAR EYES DESCRPTORS
508" 195 | Medium Brown BLU « Blite
CONFIDENT- ; 7 RESOENTIAL STATUS BHOHE
IALTY . Spokane, WA 99204
PLACE OF EMPLOYMENTISCHOOUADRESS OCCUPATION EMPLOYER PHONE

ADO!TKJNAL PHONES
=

NAIE: LAST, FIRST KiDDLE SEX MG{EIEMIICITY

Erol-Rosa, Barbara J F | W-White

WEISHT |8ULD HAIR EYES DESCRIPTORS
140 | Medinm Bfack BRO « Brown
TE 219 RESDENTIAL STATUS
DCCUPATION ELPLOYER PHONE
ADOHEAS TYPE
Hoime

10 NOMHAME OF REPORTING OF FICER
#&91 Gomum, Paul

_ #5891 lstln, Brent

T a ] e ar02006 0521113020

%
lncldenl Report #1
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Incident Report Continued
Spokane Police/Spokane County Sheriff Pago 2

ATTEMPTED | INCIDENT HUMBER

INCIDENT CLASSIFICATION
INFORMATIONAL 3 | 06-272787
] RESSES e ADDRESS TVPE
Tontporary
BOOKED WHERS DATE TIME
yeeT | SI0RES PECT ARMED
AHREST LOCATION ORAL Caomirs SUSPECT AMEOWATH
Cwanven | Boemeo
UY. PARIGHD. [NAMERELATIGSHI OF PEREGN NOTFIED | DATE & THE NOTIED NOTIFIED BY (RSPOSIMON OF JUVENLE
il
1 ves® no

s d
S

. On 090606 at approx 0259 hrg, Ofc Altken and | responded to a possible DV a s

i;% The comp Gabrist Leenders called in to report he had been assaulted by his girifriend, Barbara
Rosa with a screwdriver. He left the residence, walked to 10th/Adams and was awaiting contact with
officers, | contacted Leenders and asked for him to make a statement in chronological order, He

advised the following:

He had been dating Rosa for approx two years. They had been living together for approx the
same amount of time, Approx two months earler, he didn't assault Rosa but she called the police
anyway. He lied so she wouldn't go to jail and he was arrested and booked into jail. He had to enter
a guilly plea to get out of jail. On 090606 at approx 0230 hrs, the two got into a verbal argument

over money 5o he left,

That was his entire statement, He mentioned nothing about being assaulted with a
screwdriver, | asked him to be more specific about the physical part of the incident, He advised the

following:
Ha was arguing with Rosa because she wanted money for rent. She had been drinking and

wouldn't leave him alone. He didn't want to give her cash, so he was going to pay the rent and give
her the receipt, While on the couch, she attempted to get into his pockets and take his money. He

pulled her hands away and left the residence,

I asked him again if he was assaulted. He replied "Yes, with a screwdriver!" | told him he left
that part out of the story for a second time, He changed his slory and advised the following:

The two were arguing about money on {he couch in the fiving rcom. She trisd to get money
out of his pockets and he pushed her hands aside. "From out of nowhere" she grabbed a
screwdriver and made a “Girly swing at my neck with her right hand.” He was able to deflect the
swing, but she still scratched the left side of his neck with the screwdriver. He took the screwdriver
from her and shoved it between the couch cushions. He grabbed his dog and left the residence. He

was uhable to describe the screwdriver in any way.

Scanned Document: Date Stored-09/06/2006 Pine Stored-08:05:154 AM
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Incident Report Continued
Spokane Police/Spokane County Sheriff Pago 3
ATTEMPYEQ | INCIDENT NUMBER

INCIDENT GLASSIFICATION
INFORMATIONAL o 06-272787

| observed a scratch on the lower left side of his neck. The scratch was not consistent with
being scratched once with a semi-sharp object, The scratch | observed was approx 1/2 inch thick
and four inches long and had muliiple scratch lines in it, as if someone seratched the neck severat

times to make the area red. The scratch was photographed.
| contacted Rosa in the apartment. She advised the following:

She was having an argument with Leendars about money. She advised both were listed on
the lease but he never pays his half of the rent. She told him to give her rent money or move out,
He refused to give her money, The two continuad to argue so she left on foot and walked to her
friend's house at 18th/Grand, Her friend was not home so she returned to their apariment. When
she arrived home, Lesnders and his puppy were gone, so she locked the door and figured the
incident was over. She didn't see him again until the police arrived. She denied touching Leenders

and didn't have any clue where the scratch came from,

| observed a hleu phillips screwdriver on the end table next to the couch. Rosa advised she
didn't know where it came from because her tools are yellow.

Due to the inconsistencies in Leender's story and the scratch that appeared self inflicted, no
arrest was made. Rosa was transported and booked into SCJ on & non related DWLS warrant.

Both were advised to seek restraining orders against each other.

No PC exists at this time.
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Incident Report
Paga 4

Spokane Police/Spokane County Sheriff
AGENCY NARE/SUBSTATION EVIDENCE HUMBER MCIOENT NUMBER
SFD 06-343435
INGIDENT TYPE INCIDENT CLASSFICATION #1 ATTEMPTED ; INCIDENT CLASSIFIGATION 2 ATTEMPTED
Gurt Involvad ROBBERY b
INCIDENT CLASSFICATION &3 ATTEMPTED | INCIDENT CLASSIFICATION §4 ATTE ME‘{EG
RESPONDING TO {Offcer Asssul) ASSIGNMENT (Officer Asswil(
REFORTED ON DATENME QCCURRED ON DATE/TINE  |OCGURRED TO DATEMME BSTRIOT
Sal  11/11/2008 168:11 Fri  11/10/2008 09:00 | Fri 11/10/2006 10:00
DISPAYCH YIME ARRIVED TIME CLEARED TINE REPORY DATE REPORY TIME ESY, TOTAL PRORERTY LOSS
11/12/2008 05:26
PRIMARY CHARGE UCRHIBRE CODE
LOCATION OF INCIDENY LOCATION NAME (F APPLICABLE)
166 § Washington, Spokane, WA 99201 Downtowner
ENTRY POINT MET:HOO WEAPONTCOLFORCE USED | SECURNY EVIORENGE
TYPEQF FREMISE (FOR VEHICLES STATE WHERE PARKED)
SOLVABILITY FAGTORS
Suspect Named ]
NCIOENT XREF

RECATED INCIDENT NUMBERS

AODTIONAL REPORTING OFFICERE

HME LAT. FIRST. MDDLE .
Leonders, GabrlelA M | Wawnlta
HEIBHY WEIGHT |Buio HAIR BYES OESCRETORS
809" | 180 | Medium Brown 8LU - Blte
RESDENTAL STATUS

C%Dﬁ ADDRESS: STREET, CTY STATR 2P —
' S Spokane, WA

PLAGE OF EMPLOYMENTISG-DOUADRESS

TR CERGTH AR VPR HAR ETE Teem :
Mustache, Thin
APPEARANGE CoNiFLEoN FAGALFRATORES DISTROTIVE FEATURES iResES A HANBED
SPEECH ]
NG NARE OF REFORTING OFFICER APEROVAL BRTETHNG

#59829 « MoNall, Juy
Joih

Incldem Reporti#1 1212000 20:20.55,610
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Incident Report Continued
Spokane Police/Spokane County Sheriff

INCIDENT CLASSIFICATION

ATTEMPTED | INGIDENT NUMBER

| 08-343435

SEX |RACEETHNIGTY BRTIVAGE

NAME: LAST, FIRST. MDDLE ' 5 B
$1__ |Erol-Rosa, Barbara J F | Wwhite e
UEIGHT | WroHT [BUD HAR T DESCRIFTORE PSSR
5'04* | 140 | Mediutm Black BRO « Brown
STREET, CIIY.SJATE HIp ESDENTIAL ST,
s okane, WA 99204 " e
PLACE OF EMPLOYNENT/SCHOOLADRESS OCGIPATION

JDTOIA OGS

EiTN e ST a T SRR

USPECT US: One suspect is named; two others are unknown.

NARRATIVE: About 1611 hrs, 11-11-06, Gabriel Leendets called the Sheriff’s Office to report being robbed

: his temporary

at gunpoint the previous day in downtown Spokanc, Imet Leondors atizzs
residence,

Leenders told me that he did not report the Robbery when it happened because he did not want to be arrested
for violating a protection order that prevents him from contacting his ex-giriftiend, Barbara Erol-Rosa.

Leenders related the following:

About 0900 hrs, 11-10-06, he received a call from an acqualntance named “Dara,” who claimed she had
been beat up by her “old man” and wanted Leenders to come get her at room #203 at the Downtowner Motel it
Spokane, Leenders said that he “thought” the person who called him was “Dara,” but now he is not sure,
Leenders olaims he does not know Dara’s last name, residence or phone tumber,

Leenders sald that when he arrived at room 203, he was invited in by his ex-girifilend, Barbara Eral-
Rosa, and he did so in violation of a restraining order, After entry, however, two men approached Leenders
from behind and placed what he believed was a silver revolver on his right shoulder, Leenders told me he was
“pretty sure” it was a gun, but only got a side glimpse of what he thought was a barrel, Leenders said the two
men and Rosa ordered him out of his jeans and shirt, and then made him leave the room wearing only shorts,
Leetidets claims loss of his wallet containing two thousand dollars cash, his wallet and driver’s license,

Leenders told me that the only person hie can identify Is Barbara. He said one male was white and the
other was black, but he did not see any details of their persons to identify them. Leenders said that Rosa was
aware he was recelving a large settlement and is unhappy with him for breaking up with her two months ago.

1 asked Leenders why he was making the report at the risk of being atrested for violating the protection order,
and he replied “what if my identification shows up at a orime scene? 1 don't want to be a suspect.” T explained
to Leendets that making 4 report that he lost his wallet in a robbery is not an alibl for fnvolvement in some other

orime.

Al 255 =
11H2/2003 20: 258,515
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Incident Report Continued
Spokane Police/Spokane County Sheriff Paga §
ATTEMPTED | INCIDENT NUMBER

INCIDENT CLASSIFICATION B
ROBBERY O 06343435

Leenders was not very forthcoming with details about the robbery. T told him that it was my feeling there was
much more to the story, but he maintained the event ocourred as he described. Leenders sald thers were no

witnesses to the robbery and he has no idea who the two accomplices were that assisted Barbara. Further, he
states ho does not know where Barbara lives now and has no phone number or other means of contacting her,

T telephoned the Downtowner and spoke ta fiont desk clerk Alley Holman, She said that the room had been
rented to 2 man named Do Minhk Quang on the day of the alleged robbery. She had no further information on
Quang and sald the day manager would have to access that information,

CASKE STATUS: Forward to SPD detectives for review.

| HEREBY CERTIFY (OR DECLARE) UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE FOREGOING 18 TRUE AND CORRECT.

DEPUTY: D. L, Rohde

NUMBER: 591300

DATE! 11-12-06

PLACE: Spokane County, WA

Saanned Document: Date Stored-11/12/2006 Time Sto%§d-09=23=08 M



SPOKANE POLICE DEPARTMENT
ADDITIONAL REPORT

DATE: 1/26/07 © CASE NO: 08-343436

CHARGES:; ROBBERY
SUSPENDED INVESTIGATION Delactive W. 6. Woad #1860
L

BUSPECT: Erol-Rosa, Barbara J.

| was assigned the Investigative responsibllity for this reported Inclident in November
2008, Because of caseload requirements and commilments outside of the office | was
untable to attend to this, | have since had the opportunity to attempt to contact both the
victim, Gabriel Leenders, and attempt to contact the. suspect, Barbara Erol-Rosa. The
phons number Q{%ded by the complainant, 2258 as well as the address of Z508

= the listed vlctlm, the phone had been disconnected and he was no
he residence on EEeais  The phone numbers provided for Barbara Erol-
Rosa (tWO cell phone numbers and a home phone number) the listed home phona of
- 4 was a working number. The [ndividuals | spoke with Indicated they did not

P\ »M.‘?e. —=—‘ =

know Erol-Rosa and thay had had that phone number for approximately 11 years, Both
cell phones came back as not in service.

I've basn unable to contact either the original complainant or locate the alleged suspect.
Therefore, because of the lack of current and accurate information that would lead to
the contact and interview of hoth parties this case will be suspended.

Detoective W. G, Wood #160
South Investigations

Ime
1129/07
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Incident Report Continued

Spokane Police/Spokane County Sheriff Page 2
INCIDENT GLASSIFICATION ATTEMPTED | INGIDENT NUBER

DRUGS-POSSESS n 06-290678

CIOATION ¢ DATE THAR BOOKED WHERE OATE TME

Spokane Coupty Jall 09/21/2006 [23:15

ARREST LOCATION (‘;;&A'Iiif ‘ﬁ':‘g: SUSPECT ARMED WITH

W Bth Avenlie & 8 McClellan Street , Spokane, WA gwmngu RoENED
{10V, PARIGRO, [NAMERELATIONSHIP GF PERSON NOTIFIEO | DATE & TIME ROTIFIED NOTIFIED BY TISPOSITION OF JUVENILE
12} ves (@ o )

R R SR e ey i sy =<2

con HAE: LAST, FIRST, MDIOLE X | RGN DATE OF BRTWAGE
con-1 |GREEN, LISA M |F l W.Whita g‘% 18
HBGHT WEIGHT |BULD HAR EYES DESCRIPTORS

809" 138 | Medium Blonde or »
mm - [ ADORESY; smem_cm'sr TEZip RESDENTIAL STATUS twﬁ =

.:(EEL‘
g S 2 S eaanee
conE NAME: LAST, FIRGT, MDDLE
w-1  [Howard, Ray G
HEGHT | WEIGHT | BULD HAIR BES DESCRIPTORG
RESOENTIAL STATUS
= ?Spokane, WA :
OCCUPATION FJ-«PLoth" PHONE
o s T e = T & ...___,r.v_ = ety SRRk tay .4*—-—3*1 SovEmeeree B3}
FHOES me i e o & e i
o CICUMSTANCES %CEHSE NO, g STATE £, YEAR LICENSETYPE
Ved | Investigative Information s B = gg Regular
YEAR [HAKE MODEL BODY BTYLE TOPFROHITIOMY COLOR
2001 | Chevrolot Mallby (fno chevelfa | Hardtop, 4 Door Blue
SPECIAL FERTURESDRSCRITION

DECAL NUABER REGISTERED OWIER
GREEN, LISAM

VEH{CU: RT RO nse;srmaoownaa'smmcss SYREET, CITY STAIE 29
DRIVER AWAY l:l'rome e 's_'

LOCRED KEYa NIVEHGLE T wcn DRWVABLE  [ESTIAATED DAMAGE | DAMAGH

£'1 Yes Do [3Ves [100 m Yes [Ivo [F1 Yes L1Ne|[] Yes [TMo bl ¥ i

On Thurday21-06- at 2046 hours ] re«;ponded to 8th and McCie!lan in referen an injury
e . She stated that she was by herself going 8/8 onto McClellan at 8th. She sald that she

pushed on her brake pedal and found she had none, She stated that she tried to avold other {raffic

Scanned Document:: Date Stored-09/22/2006 Time Stored-07:32:43 aM
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Incident Report Continued
Paga 3

Spokane Police/Spokane County Sheriff
INCIDENT CLASSIFIGATION ATIEMPTED | INCIDENT NUMBER
DRUGS.POSSESS 0 | 06-290678

and ended up busting her right front tire on the curb.

While | was getting the vehicle info | was approached by Ray Howard. Howard stated that he was
walking his dog down the strest when the accident occurred. He stated that he saw the female driver
get out of the car, along with two white males. He pointed to Leenders, and another male that had
just walked up and were helping Green get her tire iron and jack out of the trunk, and said "the
males looked kinda like these two here", Howard sald that he heard one of the males tell Green "l've
got a warrant, | goita leave” as the two males walked off 8/B on McClellan.

| pulled Green aslde and advised her that her that a witness had seen her and iwo males get out
of tha car right after she flattened her tire. She stated that she had been covering for one of the
males named "Gabriel" who told her that he had an outstanding warrant.

i then contacted the males who were attempting to change the car tire, One of the males,

Swafford, praduced a WA, DL. as identification, Leenders stated that he did not have an ID and told

me his name was Chrls Jacobs with a dob of ZEZEZE A radio check of this name showed no

returns, no information. A little talking with the male got him to produce a tattered WA. 1D with the
name of Gabrlel Leenders on it. The phofo on the ID matched the male | was talking to. Radio
confirmed two outstanding warrants on Leenders. # SPP-B00054484 for Reckless driving and

DWLS 3rd, and # LLP-CR0O031571 for DWLS 3rd and Poss Dangerous Wpn,

I placed Leenders in handouffs (dlfsf) and searched him incident to arres!. In his right front pants
pocket | found a small plastic baggie tightly fled around 7 white pills of two different drugs. In the
right pants watch pocket I found a small plastic bag (cigarette csliophanie) that contained white

crystals that fleld tested positive for meth,

| advised Leenders that in addition o the warrants he was under arrest for PCS-meth, At jail i
contacted the Poison Control Center and found that the pills were 1) Cartsoprodol, a prescription
drug, and 2) generic vicadin-hydrocodone, a schedule H} drug. | added a second PC8-hydrocodone

¢harge at jail,
L Tféere is probable cause for Possassion of Controlied Substance - Meth and Hydrocodone, for
senders.

I placed the drugs on p;roperty as evidence,

Officer F.Erhart #704

205 GO0 E5 808
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Incident Report
Pase ]

Spokane Police/Spokane County Shetlff

AGENCY HANE/SURSTATION TVORRGE HUWERI BIDEHT NUMBER

) 07-367694

INCIDENT TYER RICIDRHT CLASSIFOATON Y ATIEIPTED { INCIDRNT CLASSTIGATION MR AYTERPIED

Intonnation ASSAULT ATHICITY o Qo

RIGIDENT CLASSEICATION 53 A'I’IEMEEO RIGDENT CLASSRCATION ¥4 AﬂE&SE’JTEn
RESPONDNG Y0 {OfcerAssaud) ASSIGHVENT (Oicar Assunt)

REPORTED 64 OATERDME | G4CURREDOR OATEARE [ORCURRED TO CMEMNE | DeTpioT

Mon 12/10/2007 10:58 WMon 1271072007 19:48 ) Mop 12/10/2007 13:50

{ASPATCH Ve SRRVED TIVE CLEAREDTINE REPORY DATH AGPORT IME £, TOTAL PROPERTY .08
20:00 20511 20:48 21072007 | 20:36

PHINARY CHARGE VCR/NBRECORE

“ic"’ HORIK TOORTION HAVE [F APFLICABLE)

; Spokane, WA 99207
amﬁ\' ETHGO WEAPGHUTOGLFORCE USED TSECURIY EVDICE
TYPH OF PREAISH (FOR VISICLES STATE WHERE PARKED)

SOLVABRITY FACTORG

Suspaoct Namad
RELATED RCIDEITT N MBERE HETRENT RAGF
ADSHIONAL REPORTVZ OFFICERS

S1e5
DATECH &RTWAGE

uu.qa TAST, ARGT, MIBOLE
Leenders, Gabricl A o) wwptto i
EYES DESCRIFTORS
BLU - Bfug
RESHIENTAL STATUS
S Spokans, WA 99207 : %:Ms%
BOCUPATIN FMPLOYER FHONG

SO RN

WANE CAST. FIRST. MDOLR
s-1 Moon, Fawnya M , F | Wewihita
EYES BESCRETORE
BRO « Browit
RESOEHTAL STATUS FHONE
puceopemomnrrsqmmwss GOOUPATION EHPLOYER PHONG

KIROMANEOF REPIRTNG OFFCER APPIROVAL DALE/TINAL
2020 Tlgen, Tro 112007 04838

= AxYEEa=aT
V211172007 O4: «m.m

lncldenmeport T
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Incident Report Continued poga?

Spokana Police/Spokane County Sheriff
INGIDEHT CLASSIFICATION . ATIBMPTED | INGIDENT IVAABER
ASSAULT 4THIOITY O | 07-357604

| HAME LAST. FRST, MIDDLE T
Eachus, Lonny A M) Wi

HEGHT WEGHT [BURD HAIR EYES DESCRIPTONHS
Brown BRO - Brown

RESDENTIAL BTATUS PHOHE

= o8 Spokone, WA 00207

QCCURATION

Ohs dale [ responded fo the Buckeye address and contacted the Cqmpl. who stated that his
girifriend had been drinking all night. The Compl. stated he and his giifrlend, Fawnya started
arguing. He states that while standing in the living room Fawnya punched him in the chest with &

¢losed fist.

The Compl. stated the punch didn't hurt but he was arrested a couple of months ago for DV
assault and he doasn't want anylhing to happen to him agaln, The Compl. stated thal Fawnya got

into her van and drove off,

Wit. Eachus stated he was siiting in the living room and did see Fawnya punch the Compl. in the
chest, Wit, Eachus stated the punch didn't ook [ike it would of hurt but then he wasn't the one heing

punched,
There was no apparent makes on the Compl.'s chest, He staled he had been wearing a heavy
coat whert he was hil,

I was unablea to contact the Suspect,

C. Bulicley 290
Team 10 .
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Incident Report

Spokane Police/Spokane County Sheriff Foge 1
AGENCY NAME/SUBSTATION EVIDENCE NUMEBER INCIDEHT NUMBER
sPD 08-053096
INGIOERT TYPE INCIDENT SLASSIFICATION #1 ) ATTEAPTED | NCIDENT CLASSIFICATION #2 ATTEMPTED
Arrest bwi/pul £
INCIDENT CLASSIFICATION 43 AWEME;ED INCIBENT CLASSIFICATION #4 ATTEME ED
RESPONGING TO (Olficor Assavt) ASSIGNMENT (Ciicer Atsautl)
REPORTED DN DATEMME OTOURRED ON DATE/THME |OCCURREDTO DAIEHNINE OisTRIGT
Sun 02/24/2008 02:41 Sun 02/24/2008 00:68 | Sun 02/24/2008 02:30
DISPATCH TIME ARRIVED TIMEE CLEAREONME REPORT NATE REFORY TIME EST. TOTAL PROPERTY LOSS
0212412008 02:41
PRIMARY CHARGE UCRMNIBRS CONE
M-16,61.502G VEHDWUIL/DRUG) /90D
LOCATION OF INCIDENT LOCATION NAME (IF ARPLICABLE)
E Mission & N Perry, Spokane, WA 99202
ERTRY POINT METHOD WEAPONTCARIFORGE USED | SECURTTY 4 EVIDENGE

TYPE OF PREMISE (FOR VEHICLES STATE WHERE PARKED)

SOLVABILITY FACTORS
Suspect Arrested
RELATED INCIDENT HUMGERS INCIOENT XREF
AGEDHTIONAL REPORYING QFFICERS
| & Lyons
E B B
: e il s
HAME: LAST. FIRBT, MDILE 82X | RACRIETHIGHY
A1 |Leenders, Gabriel A M| Wewhite
HEIGHT | WERSHT | BULO AR FYEs DESCRIPTORS
508" | 198 l Medlom Brown BLU - Blus
CONFIDB I RESTENTIAL 6TATUE BHONE
.w—rl
PLACE OFF EMPLOYMENTSCHOOUADRESS OCGUPATION EMPLOYER PHONE
ADORESS TYPE
Home
AODRESSTYPE
Temporary
AODRESS TYPE
Home
| CHARGE LavaL : § UCTUNGIO oD
Gross Misdemeanor M-16,61.6026 VEHDWUIL/DRUG) 126D
WARRANT & BARL YPE OF ARREST HULTIPLE ARRESTER SRAMENTS
RIDICATOR [:]

D NONAMEOF REPORTING OFFICER APPROVAL
#638 Storch Shatdon 1881 » Ausifn, Brent

lncidentRaport#‘l T
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Incident Report Continued
Pagn %

Spokane Police/Spokane County Sheriff
INGIDENT CLASSIFICATION ATTEMPTED [{NCIDENT HUMBER
DWIDUI o 08-063095
CITATION # DATE AR BOOKED WHERE DATE THE
B70858 02/24/2008 01:11 Spokane County Jall 02/24/2008 (01:17
ARREST (LOCATION TEVENT D‘\DWI‘TE SUBPEQT ARMED WITH
E Mission & N Perry, Spokane, WA 99202 . ﬁwamn ‘ Clogmeo
JNOL%:’J\RMR D, | NAMERELATIONSHIP OF PERSON NOTIFIED | DATE & TIME NONFIED NOTFEO BY DISPOSITION OF JUVENILE
Oves o
TYPE OF INURY OR ILLNESSESCRIBE INJURIES TYPE OF VICTIM MEDICAL RELEASE DBTANEN?
None [ ves fivo
HOSPITAL TAKENTO 1 exeroves [ATVENDING PHYSICIAN cioenore  [HOLDPLACED BY

On 2-24-08 | responded to the parkmg lot at the south end of Pelry at MIssnon ] arrlved and
contacted Officer C. Lyons who advised me that he could smell a strong odor of Intoxicants on the

drivers breath. He also advised me that the male said he had a few beers.
I contacted the male and could immediately smell the odor of intoxicants on his braath when

he started alking. | could see his eyes were bloodshot and watery. | asked the male if he had heen
drinking and he said, "l had a few beers”, | asked the male to step out of the truck. | then asked if
he was willing to participate in some volunlary Field Scbriety Tests. The male answered my

question by saying, “man, lm DUI",
| explained and demonstrated the FST's to him and he then performed the tests. | started

with the Horizontal Gaze Nystagmus See DUI packet for test details. Based on his the results of

the FST's | arrested the driver, Gabriel Leenders, for DU
I placed him into handcuffs (DL), searched him, and placed him into my car. |ransported him

to BAC where the breath samples were taken. | then booked him into Jail for DUL

1 certify (deolare) under penalty of perjury under the laws of the state of Washington that the
foregaing is true and correct. (RCW 9A.72,085.)

8. Storch #838 €366
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Supplemental Report
Page ]

Spokane Police/Spokane County Sheriff
AGENGY NAME/SUBSTATION RVIDENGE NUMBER " {INCIDENT NUMBER
$PD 08-063095
REPORT PURPOSE REPORTEQON DATE e INCIDENT XREF
Sun  02/24/2008 00:58
INCIDENT CLASSIFICATION #4 ATTEMPTED | NCIENT CLASSIFICATION #2 ATTEMPTEQ
Dwib Ui 0
INCIDENT CLASSIFICATION 1K A’lTEMEED INCIOENT CLASSIFICATION #4 ATrEMEJTED
DISPATOH TIME ARRIVEQ TIME CLEARED TIME REFORYT DATE REPORTTINE
02/24/2008 02:44
PRIMARY CHARGE UCRINIBRS CODEZ

Dn 022408 at approxnmately 0058 hours, IWas traveting eastbound cm M;sslon at Cinoinnati
in the center lane of travel, A white truck, Washington plate 258828 was stopped at the stop sign
on Gincinnatl at Mission facing northbound. The vehicle tumed eastbound into the center lane of
travel in front of my patrol vehicle, causing me to brake to avoid rear ending the vehicle. It should be
noted that the center lane of trave! was not the closest avallable lane of travel for the vehicle to tumn

into, The vehicle continued eastbound,

L activated my emergency lights just west of Superior on Mission, The vehicle continued
eastbound past Superior and changed lanes to the south most, or outside lane of travel. The vehicle
continued easthound on Mission at approximately 20 MPH to Perry, Once at Perry the vehicle
stopped for a red light. 1 activated my PA and advised the cceupants of the vehicle to pull into the
parking Jot, It should be noted that there was a parking lot entrance immediately to the vehioles right.
Once the light turned green the vehicle continued eastbound past the parking lot entrance. The
vehicle continued past the rall road tracks and turned southbound into the parking lot east of Perry

on Mission.

| contacted the driver and asked him for his driver license, registration, and proof of
insurance. The driver , who was identified as Gabriel A, Leenders provided me with his Washington
driver's license and reg:slratnon Gabrie] could not provide me with proof of insurance. As | spoke

wilh Gabriel | could smell a strong odor of intoxicants on Gabriel's breath, Gabriel's speech was
slurred and his eyes were watery. | asked Gabrial how much he had to drink and he stated that he

had 3 or 4 beers.
At that point Ofc. Storch arrived and | advised him of the situation.

Ofc. Storch contacted Gabrlel and conducted standardized field sobriety tests, (See Ofc.
Storch's report).
Ofe. Storch placed Gabriel under arrest for DU | searched Gabriel's vehicle incident to

arrest, In a coat in the cab of the vehicle | found a small white pill with "M367" written on i, The pill
was Identifled as generle vicaden by poison conirol. | collected the pill as evidence.

Gabriel's vehicle was impounded for DUI by Superior towing.

Supplemental Repoxf #1 O2r2irz08 05.01:62.623
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Supplemental Report Continued

Spokane Police/Spokane County Sherlff Page 2
HNCIDENT CLASSIFICATION ATTEMPTED | INCIDENT NUMBER
owipl 0 | 08-0653096 j

I issued Gabriel and infraction for no insurance, improper turn, and fall to yield the right of
way at arterial (UJ089282),

I responded to Police Property and placed the plil on as evidence.

| certify {or declare) under penalty of perjury under the laws of the state of Washington that
the foregoing and the accompanying reports/copies of documents and the information contained
therein are true, correct, and accurate,

C. Lyons #929

02/24/2003 05:01:62.639
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WASHINGTON STATE

CASE TCTATION RUMBER

' ' DUI ARREST REPORT
DUI INTERVIEW 03 el a1
7. DO YOU HAVE ANY PRYSICAL IMPAIRMENTST  EXPLAING T8, ANYTHING MECHANTCALLY WRONG WITH THE VEHIGLE?
[ ves [ NO 0 ves [d No
%, DO YOULIMP? 14, RAVE YOU BEEN INJURED OR INVOLVED
S & NO INANY COLUSION(S) INTHE PAST atobRs? ] YES E{ NO
. ARE YO0 SICK/INJURED? EXPLAIN: 16, HAVE YOU HAG ANY ALGGRGL. TO DRINK
1 yes g NO SINCE BEING SYOPPED { THE COLLISION? (1 YES [NO
4, UNDER GARE OF A DOCTOR OR DENTIST? 15A. WHAT?
S NO
| 6. ARE YOU DIAGETIO EFILEPIICT 17, WHERE WERE YOU GOING BEFORE STOPPED 1 THE
1 ves LA NG
N O gg;ﬁ&gﬁ
?j oc\)'égu-r B h'l ULIN? T HAVE VOU FARER EE} nxt’:ggsmm:ﬁso %3‘.’ lk\;;:(n' OUT LOOKING, WHAT TIME DS Y60 {AGTUAL TIMEY
IN THE PAST 24 HOURS?
D i oo oy ciy
@]. l\’{fg&gﬂ&%ﬂgg 18, WHAT STREET 7 HIGHWAY WERE YOU ON? %?zA w%cnon OF
A LT - ” Y
. B9 DDRIVING Tood Pt pF T
78, NON-FRESGRIPTIONT 21, STARTED FROMT © | 22, TIMESTARTED?
B YES [j NO 44 4
LyEed U aa s Bokd
TC. LAST BOSE? 7D, QUANTTIY? 73, DAY OF THE WEEK
D Mon ] Tues Wad  LClThuea  [lFd at Sun
g]. COCAINES MARIIUANA? GIVER? 24. WHAT CITY JGOUNTY ARE YOU IN HOW? 75, WAAT 13 THE DATE
YES NO 31 Yes NO
L H e = 222Y
8. DO YOU HAVE IMPAIRED VISION? BA. DO YOUWEAR CORREGTIVE 76, RAVE YOU BEEN DRINKING GA, W AT HAVE YOU nssw
LENSES? ALCOHOLIC BEVERAGES? D NKIN "
UYES%N 1 YES [ NO NO -
BE. WEREV: TR THEM WHEN YOU WERE BTOPPED  BEFORE 268, HGW RUGHT zac WHEN DID YO0 START?
GOILISION? 1 ves £33 No
ENQUG, o & " Boppares B2 g2 Do
8, WHERE DG YOU BA. DID YOUWORK 10, fIME YOU GOT m. WHG HAaE ?ﬁfou EEN m%lnxlﬁa' ] 28—W¥r""“““er«:weaa'“‘ﬂvo DEINKING?
WORK? TODAY? OFF WORK? WITH? ~
ALY
[0S @A 28] <\ LY,
11, HOLURE OF SLEEP LAST NIGHTY | 12, WGRE YOU DRIVING THE VENIGLE? | 20, TIMB OF LAST 50, DO YOU BEUEVE YOUR ABILITY TO DRIVE WAS
ORINK? AFFEGTED BY YOUR ALCOHOL ANIVOR DRUG
U NI [0 yes @NO USAGE?
i At S8t £ ASCD

icd

1
sastn)-

31. HAVE YOU BVER BEEN ARRESTED FOR Ut BEFORE? {_]vEs [0 17 YES, HOW MANY TiMes?

If thrug use indicaled, please contact WSP Communications or local DRE after breath test and continue with DUI process.

PRE-ARREST OBSERVATIONS

1 vYEs }@ NO  TivE:

PENEXYi ) 2. COGROINATION 3_CLOTHES A_EVES 8. FAGIAL 8,_ODOR OF 2. SPEECH
{1 COOPRRATIVE [16000 &3 ORDERLY [1NORMAL COLOR Mmﬁ.&&m twfclolels
BIMOOD SWINGS | IFFAIR [ SOILEO - BXOLAN | S WATERY L1 HORKAL {1 NONE LHFAIR
C1ARGUMENTATIVE | [3POOR L1 GTHER: BXPLAIN | [TDROOPY FLUSHED I ey [} REPETTIVE
L7 GRYING 1 PUMBLED FOR L1 $HOES escribe) | R BLOODSHOT PaLE £ MEDIUH [I5AST
L LAUGHING DRIVER'S LICENSE Deups DLATED | F OTHER: o [ sLURRED
£10THER: L3 OTHRR; 1 PupILS Rrsiaa £J OTHER:

CONBTRIGTED B asvious '
£ OTHER: [J OTHER:

"e‘.“o‘b?‘iuﬁ;“‘“‘*“‘eoa? PR subjects Tipamant dua | 9. GURJECTS NATIVE LANGUAGE | OA. SUBJEGT APPEARED 10 UNGERSTAND INGTRUGTIONE

ENGLISH YES NO
DistioHY  RFoBvioUS  []EXTREME OTHER 2 o
| OB, INJERPRETER REQUESTED?  EXPLAIN BELOW: RERPRETER PROVIGED

10, PABSERGENE) INEORMATION

A000-110-125 R (Rey, 104}
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WASHINGTON STATE
. . DUI ARREST REPORT
' SOBRIETY TESTS

CABET CITATION NUMBER
CH-OS309T
RADE A
LEVEL auenr 0 [ MopEraTE Cloavuesr [ bARK STREET
Q £ GRADE *° » GRADE Wmm
[3 QTHER ] OTHER -

SURFACE

E eaveo  [Jeraver [Jowmr ) erass

OTHER

1. HORIZONTAL GAZE NYSTAGMUS (HGN)
@ t hava besn tralned I the administation of HGN lesting and perdormad Lha teal In aceordence with this tralnlng.
L R
EQUAL TRAGKING [fves [Kno B B Lackof smoolh putault VveERTIoAL NysTAGMUs [ves  [gino
EQUAL PUPILS Bves [Ino B PO oistinet and sustained nystagmus at max deviation
RESTING NYSTAGMUS  [ves  EFNo [ [ Angls of onset prior fo 46 degress

COMMENTS: Sie e ad o BE REMWDED CEVERMC Times To oulsws STimucey
T ENES onty AMD NeT  TUAs e, '

2, WALK AND TURN A&} Gannot keep balance 1 starts 1o soon
1" Nine Steps 27 Nina Stops
Stops Walking
9 Miss Heel ~ Toa STefs a0 BiSnPs 4§ a7l
e Steps off ling
Relses arms ErsTRE (EeT Eratide PEST
Actun) # slops 9 )
DESCRIBETURN (st (3ot e g  RLMGET CANNOT DO TEST (EXPLAIN)

FELL Doy Tore

COMMENTS:

3, ONE LEG STAND R

O Hopping

L
qi£g Sways while balaneing
g @ MiES Uses arms for balance

iEER® 3 Timee | Puls foot down

i :

OMMENTS: ‘;UM Msg Q,.\&“ﬁf F‘aap“"; CQL}“"TEQ "'\‘c 8; PU? ‘:w'r 00'-‘-3:0; 'Sr'l‘rﬁ'-'\"ﬁ‘.') QM’I\WIN‘?
OVER. Agme Loren Tomt REEED ABmN, CoPT 12 AMesT Fi PUSR ey
ALMT T cvet, Geuve OP oer 11,

SUPPLEMENTAL TESTS

ABC'S A B G D E F G H I 4 K L M N.O B G R 8 T U V W X Y Z
"EAUAREE TOTEd FINGEA DEXTERAY ™ HOTES FREER TORGSE
O Ll

P v NN B g N

3000+110-105 1 |[Rav, 1103}

2.1
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. ‘ ' WASHINGTON STATE

DUl ARRES'T REPORT W
NARRATIVE OB~ 253095

+ e

Vahiols in Motlen (inial Obsanvation, Ohsarvation of Stop): ' cae R

Parsonal Gontact (Obseivation of driver, slalements, pre-sxtt, sehialy Yasta, pbaanvation of the bxi, odors, genaral obsen/Stians such ns spasch, sititido, tlothing, olo)

Pra-Artest Seraaning (Fleld Sobraly Tests):

Administrative Procass (SAG and Didpositonl:

1 c%fw (declara) undepnznally o g%;ury undor the laws of tha state of Washinglan that ha foregoing 5 tnie and correct. (RCW 9A.72.085. )

238
OFFICER'S SIGRATURE BADGHE HUMBER PRINTED HAME OF OFFICER
‘S?Wé e 0 < O rANE (S raNg f ) A
AGENC-V PLAGE BIGNED (cily £ cotihty 7 slota) PATE SIGNED
4000-410-106 R R, 1208) ! Pog 8
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WASHINGION STATE PATROL -
BAC DATAMASTER CDM 140030 . ~
SOFTWARE VERSION 76043-004 (04/28/04)
FEBRUARY 24, 2008 '

SIM TEMP 34c +/- .2c: YES
OBSERVATION BEGAN; 071:30

CITATION NUMBER: B70858

OPERATOR'S NAME (L/R/M):
STORCH/SHAIDON/P

SUBJECT'S NAME (L/P/M):
LEENDERS /GABRIEL/A

SUBJECT'S DOB: b

Y £

BATERNAT, STANDARD BATCH #: 07045

- BREATH ANALYSIS ———

' BLANK TEST ;000 01:57
INTERNAL STANDARD VERIFIED  01:57
SUBJECT SAMPLE 140 01:59
BLANK TEST .000 01159
EXTERNAL STANDARD . 081, 02:00
BLANK TEST ,000 02:01
SUBJECT SAMPLE 130 02:02
BLANK TEST . 000 02:03

ALL, RESULTS IN ¢/210L

OPERATOR ., BUOQcH 4 928

AGENCY ot E. 1,
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Incident Report Continued
Spokane Police/Spokane County Sherlff Pags &

INGIOENT CLASSIFICATION
MLICIOUS MISCHIEF 9

ATTEMPIEQ | INCIDENT NUMBER

08110932

] LXCENSETYPE -
Regular

Vudf

YEAR | MAKE MODEL

1992

SPECIAL FEATURES/DESCRIPTION

DECAL NUMBER REQISTERED GWHER

ANDERSON, DAVID D
EHICLE DISHOSTON REGISTERED OWNER'S ADRRESS: STREET, DITY STATE IR
D fo e Spokane, WA 99207
DRIVABLE  |ESIMATED GAMAGE. | DAMAGE SHADE 1N 2 % 3
3 ves O B il %:E:m mg\saﬂ 1 ‘__ML 6
HOLB REQUESTED BY HOLD FOR o
3 7 [}

TME | RELEASE NO| RELEASIVG AUTHORITY

l TG T OPERATOR'S NAME

Spokane.

Upon arrival, | contacled Tami L. Smith who advised that she was arguing with her live in boyfriend,

Gabrlel A, Leenders. Tami said that "Gabe” had rlg‘hgme and she wanted him to leave, Tami

sald she and Gabe had been living at the house Eessitogether for a couple of months, but

advised that he had not paid any of the rent.

Tami advised that Gabe had vandalized her friend's vehicle the night before. Tami provided me with
the phone number of David D. Anderson, and informed me that Gabe had thrown a brick through his
car window. Taml sald that her friend, Shelley, had witnessed the vandalism,

| contacted Gabe and he informed me he had not damaged anyong's vehicle. Gabe said that he
was willing to leave the residence for a while, but advised thal he was not going to move out,

I was not able to contact David or Shelley until Gabe had been transported to another location,

I was finally able to speak with Shelley D. Schrader, by telephone. Shelley informed me that she
had a parly the night before and Gabe and Tami had been in altendance. Shelley said Gabe was
causing problems and she had asked him to leave several times, Shelley sald Gabe left the
residence and was in her yard yelling at her. Shelley sald Gabe threw & beer can at her window.

Shellsy said she witnessed Gabe throw a brick through the windshield of a car that Tami had
borrowed. Shelley said she called 911,

e
WIBEOO&Z! 21 09853
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Incident Report Continued
Spokane Police/Spokane County Sheriff Page 4
INCIDENT CLASSIFIOATION

MALICIOUS MISCHIEF

ATTEMPTED | INCIDENT HUMBER

a | 08110932

Shelley advised that the police did nol make contact with them that night.

| contacted David Anderson and he told me he was at his homs, located at & w
David at his residence and ohserved that his windshisid was smashed and the dnver snde wmdow

was broken out. The driver side head light and the driver side talil light was also smashed,

David said that it would cost about $400.00 to have his 1992 Ford Tempo fixed, David said he had
loaned his vehicle to Tami. David said that he was informed that the police had been called and that

was why he hadn't called,

| provided David with a report number and a victim rights card. | had a Corporal respond to take
photographs of the damaged vehicle. | observed a diamand shaped brick on the front seal of David's

vehicle. The brick matched the bricks Shelley had described were in her yard,

I was unable to locate Gabe again. Shelley said that there was another witness named "Brad" who
had seen Gabe throw the brick at David's vehicle. | was unable to locate Brad or speak fo him by

telephone.

t logged the brick onto Spokane Police Property. |

Officer P. Brasch, #9052

OO HEoR
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SPOKANE POLICE/SPOKANE COUNTY SHERIFF PHOTOLOG

REPORT NUMBER

0%l e
COMPLAINANTIVICTIM n.0O.B, lNVES'ﬂGM’OH
5/&5&4
CRIME PHOTOGRARHED BY LATENTS
sl 12 Doy

PHOTOGRAPHS: NUMBER ON ROLL IN SEQUENDE # _..._ml______,.mnousu ¥ ...__“.’/”__M..__w

DESCRIPTION

# ,/ ﬂﬁ'/e L
& a/ma@c/ ééf’aw p%,ll,mr
. S X " K, Gy /me,//gluz
L Gt g
v 576 Crcked Pont tnnelsirdd
¢ 7-5 boken drives dosr soimdby,
v 2:70  brokon S/ |or

e W Fhss iz

FORM # 2007 » WHITE - RECORD + YELLOW-PHQOTO LAB
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4719/2008

Department Case Report

Related Case ## '3

Case Information

Case Officery 952 - Christopher Brasch
Offense Date/Fime: §4/19/2008 - 10:40H2
Offense Locxtiont 6129 N Standard
Offense Types MALMISE2 Maticlons Mischisf {3t & 2nd
Expiration Datey 041920011
Jurisdtetions City of Spokane
Disposttions
Disposttlon Dates
Case Commentss

08-0110932

Depariment Case Numbet

Case Names

5 235 4 BETAN i v .
Name: Schrad ! SexsF Racet W
Address: BERGRSEa
Spokane Wa u9217
Additional Name Informations

Case Itms

Detail Description: Diamond shaped brick
Contelner ¥:

StatusiLocatlont Stated In Location - Tep Locker 050
Packaging/Quantity/Ttem Typet Brown papex bag contatning - | - Misecllaneous

Home Phonelh Eiiiinaias
IDik

SEN#s

Frovesss Hold It Propesty Facility

Value: $0,00

Make/Model: Welght Rec:

Qwner: Shelley Schrader .

Coltestion Date/Time: 04/19/2008 - 10:40Hrs Collected Byt 952 - Christopher Brasch |

Collection Locatton: 3911 N Cresttine

Ttem Notest

LIRL SLRPAITHVE SR e Y Page L of {
R T
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APPENDIX E



Relevant Statutory Provisions and Rules
CrR 6.4 provides:

(a) Challenges to the Entire Panel. Challenges to the
entire panel shall only be sustained for a material departure
from the procedures prescribed by law for their selection.

(b) Voir Dire. A voir dire examination shall be
conducted for the purpose of discovering any basis for
challenge for cause and for the purpose of gaining
knowledge to enable an intelligent exercise of peremptory
challenges. The judge shall initiate the voir dire
examination by identifying the parties and their respective
counsel and by briefly outlining the nature of the case. The
judge and counsel may then ask the prospective jurors
questions touching their qualifications to serve as jurors in
the case, subject to the supervision of the court as
appropriate to the facts of the case.

(c) Challenges for Cause.

(1) If the judge after examination of any juror is of
the opinion that grounds for challenge are present, he or she
shall excuse that juror from the trial of the case. If the judge
does not excuse the juror, any party may challenge the juror
for cause.

(2) RCW 4.44.150 through 4.44.200 shall govern
challenges for cause.

(d) Exceptions to Challenge.

(1) Determination. The challenge may be excepted
to by the adverse party for insufficiency and, if so, the court
shall determine the sufficiency thereof, assuming the facts
alleged therein to be true. The challenge may be denied by



the adverse party and, if so, the court shall try the issue and
determine the law and the facts.

(2) Trial of Challenge. Upon trial of a challenge, the
Rules of Evidence applicable to testimony offered upon the
trial of an ordinary issue of fact shall govern. The juror
challenged, or any other person otherwise competent, may
be examined as a witness by either party. If a challenge be
determined to be sufficient, or if found to be true, as the
case may be, it shall be allowed, and the juror to whom it
was taken excluded; but if not so determined or found
otherwise, it shall be disallowed.

(e) Peremptory Challenges.

(1) Peremptory Challenges Defined. A peremptory
challenge is an objection to a juror for which there is no
reason given, but upon which the court shall exclude the
juror. In prosecutions for capital offenses the defense and
the state may challenge peremptorily 12 jurors each; in
prosecution for offenses punishable by imprisonment in the
state Department of Corrections 6 jurors each; in all other
prosecutions, 3 jurors each. When several defendants are on
trial together, each defendant shall be entitled to one
challenge in addition to the number of challenges provided
above, with discretion in the trial judge to afford the
prosecution such additional challenges as circumstances
warrant.

(2) Peremptory Challenges--How Taken. After
prospective jurors have been passed for cause, peremptory
challenges shall be exercised alternately first by the
prosecution then by each defendant until the peremptory
challenges are exhausted or the jury accepted. Acceptance
of the jury as presently constituted shall not waive any
remaining peremptory challenges to jurors subsequently
called.
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ER 608(b) provides:

(b) Specific Instances of Conduct. Specific instances of the
conduct of a witness, for the purpose of attacking or
supporting the witness' credibility, other than conviction of
crime as provided in rule 609, may not be proved by
extrinsic evidence. They may, however, in the discretion of
the court, if probative of truthfulness or untruthfulness, be
inquired into on cross examination of the witness (1)
concerning the witness' character for truthfulness or
untruthfulness, or (2) concerning the character for
truthfulness or untruthfulness of another witness as to
which character the witness being cross-examined has
testified.

ER 609 provides:

(a) General Rule. For the purpose of attacking the
credibility of a witness in a criminal or civil case, evidence
that the witness has been convicted of a crime shall be
admitted if elicited from the witness or established by
public record during examination of the witness but only if
the crime (1) was punishable by death or imprisonment in
excess of 1 year under the law under which the witness was
convicted, and the court determines that the probative value
of admitting this evidence outweighs the prejudice to the
party against whom the evidence is offered, or (2) involved
dishonesty or false statement, regardless of the punishment.

(b) Time Limit. Evidence of a conviction under this
rule is not admissible if a period of more than 10 years has
elapsed since the date of the conviction or of the release of
the witness from the confinement imposed for that
conviction, whichever is the later date, unless the court
determines, in the interests of justice, that the probative
value of the conviction supported by specific facts and
circumstances substantially outweighs its prejudicial effect.
However, evidence of a conviction more than 10 years old
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as calculated herein, is not admissible unless the proponent
gives to the adverse party sufficient advance written notice
of intent to use such evidence to provide the adverse party
with a fair opportunity to contest the use of such evidence.

(c) Effect of Pardon, Annulment, or Certificate of
Rehabilitation. Evidence of a conviction is not admissible
under this rule if (1) the conviction has been the subject of
a pardon, annulment, certificate of rehabilitation, or other
equivalent procedure based on a finding of the
rehabilitation of the person convicted, and that person has
not been convicted of a subsequent crime which was
punishable by death or imprisonment in excess of 1 year, or
(2) the conviction has been the subject of a pardon,
annulment, or other equivalent procedure based on a
finding of innocence.

(d) Juvenile Adjudications. Evidence of juvenile
adjudications is generally not admissible under this rule.
The court may, however, in a criminal case allow evidence
of a finding of guilt in a juvenile offense proceeding of a
witness other than the accused if conviction of the offense
would be admissible to attack the credibility of an adult and
the court is satisfied that admission in evidence is necessary
for a fair determination of the issue of guilt or innocence.

(e) Pendency of Appeal. The pendency of an appeal
therefrom does not render evidence of a conviction
inadmissible. Evidence of the pendency of an appeal is
admissible.

ER 803(a) provides in part:

(a) Specific Exceptions. The following are not excluded by
the hearsay rule, even though the declarant is available as a
witness:
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(1) Present Sense Impression. A statement
describing or explaining an event or condition made while
the declarant was perceiving the event or condition, or
immediately thereafter.

(2) Excited Utterance. A statement relating to a
startling event or condition made while the declarant was
under the stress of excitement caused by the event or
condition . . .

RAP 16.4 provides:

(a) Generally. Except as restricted by section (d), the
appellate court will grant appropriate relief to a petitioner if
the petitioner is under a "restraint" as defined in section (b)
and the petitioners restraint is unlawful for one or more of
the reasons defined in section (c).

(b) Restraint. A petitioner is under a "restraint" if
the petitioner has limited freedom because of a court
decision in a civil or criminal proceeding, the petitioner is
confined, the petitioner is subject to imminent confinement,
or the petitioner is under some other disability resulting
from a judgment or sentence in a criminal case.

(c¢) Unlawful Nature of Restraint. The restraint must
be unlawful for one or more of the following reasons: (1)
The decision in a civil or criminal proceeding was entered
without jurisdiction over the person of the petitioner or the
subject matter; or (2) The conviction was obtained or the
sentence or other order entered in a criminal proceeding or
civil proceeding instituted by the state or local government
was imposed or entered in violation of the Constitution of
the United States or the Constitution or laws of the State of
Washington; or (3) Material facts exist which have not been
previously presented and heard, which in the interest of
justice require vacation of the conviction, sentence, or other
order entered in a criminal proceeding or civil proceeding



instituted by the state or local government; or (4) There has
been a significant change in the law, whether substantive or
procedural, which is material to the conviction, sentence, or
other order entered in a criminal proceeding or civil
proceeding instituted by the state or local government, and
sufficient reasons exist to require retroactive application of
the changed legal standard; or (5) Other grounds exist for a
collateral attack upon a judgment in a criminal proceeding
or civil proceeding instituted by the state or local
government; or (6) The conditions or manner of the
restraint of petitioner are in violation of the Constitution of
the United States or the Constitution or laws of the State of
Washington; or (7) Other grounds exist to challenge the
legality of the restraint of petitioner.

(d) Restrictions. The appellate court will only grant
relief by a personal restraint petition if other remedies
which may be available to petitioner are inadequate under
the circumstances and if such relief may be granted under
RCW 10.73.090, .100, and .130. No more than one petition
for similar relief on behalf of the same petitioner will be
entertained without good cause shown.

RCW 4.44.150 provides:

A challenge for cause is an objection to a juror, and
may be either:

(1) General; that the juror is disqualified from
serving in any action; or

(2) Particular; that the juror is disqualified from

serving in the action on trial.

RCW 4.44,160 provides:
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General causes of challenge are:

(1) A want of any of the qualifications prescribed
for a juror, as set out in RCW 2.36.070.

(2) Unsoundness of mind, or such defect in the
faculties of the mind, or organs of the body, as renders him
or her incapable of performing the duties of a juror in any
action

RCW 4.44.170 provides:
Particular causes of challenge are of three kinds:

(1) For such a bias as when the existence of the
facts is ascertained, in judgment of law disqualifies the
juror, and which is known in this code as implied bias.

(2) For the existence of a state of mind on the part
of the juror in reference to the action, or to either party,
which satisfies the court that the challenged person cannot
try the issue impartially and without prejudice to the
substantial rights of the party challenging, and which'is
known in this code as actual bias.

(3) For the existence of a defect in the functions or
organs of the body which satisfies the court that the
challenged person is incapable of performing the duties of a
juror in the particular action without prejudice to the
substantial rights of the party challenging.

RCW 4.44.180 provides:

A challenge for implied bias may be taken for any
or all of the following causes, and not otherwise:
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(1) Consanguinity or affinity within the fourth
degree to either party. :

(2) Standing in the relation of guardian and ward,
attorney and client, master and servant or landlord and
tenant, to a party; or being a member of the family of, or a
partner in business with, or in the employment for wages,
of a party, or being surety or bail in the action called for
trial, or otherwise, for a party.

(3) Having served as a juror on a previous trial in
the same action, or in another action between the same
parties for the same cause of action, or in a criminal action
by the state against either party, upon substantially the same
facts or transaction.

(4) Interest on the part of the juror in the event of
the action, or the principal question involved therein,
excepting always, the interest of the juror as a member or
citizen of the county or municipal corporation.

RCW 4.44.190 provides

A challenge for actual bias may be taken for the
cause mentioned in RCW 4.44,170(2). But on the trial of
such challenge, although it should appear that the juror
challenged has formed or expressed an opinion upon what
he or she may have heard or read, such opinion shall not of
itself be sufficient to sustain the challenge, but the court
must be satisfied, from all the circumstances, that the juror
cannot disregard such opinion and try the issue impartially.

RCW 4.44.220 provides:

The challenges of either party shall be taken
separately in the following order, including in each
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challenge all the causes of challenge belonging to the same

class:
(1) Challenges for cause.
(2) Peremptory challenges.
RCW 4.44.230 provides:

The challenge may be excepted to by the adverse
party for insufficiency, and if so, the court shall determine
the sufficiency thereof, assuming the facts alleged therein to
be true. The challenge may be denied by the adverse party,
and if so, the court shall determine the facts and decide the
issue.

RCW 4.44.240 provides:

When facts are determined under RCW 4.44.230,
the rules of evidence applicable to testimony offered upon
the trial of an ordinary issue of fact shall govern. The juror
challenged, or any other person otherwise competent may
be examined as a witness by either party. If the challenge is
sustained, the juror shall be dismissed from the case;
otherwise, the juror shall be retained.

RCW 4.44.250 provides:

The challenge, the exception, and the denial may be
made orally. The judge shall enter the same upon the
record, along with the substance of the testimony on either
side
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RCW 9A.04.110(4)(c) provides:

(c) "Great bodily harm" means bodily injury which
creates a probability of death, or which causes significant
serious permanent disfigurement, or which causes a
significant permanent loss or impairment of the function of
any bodily part or organ . . .

RCW 9A.16.020 provides in part:
Use of force — When lawful.

The use, attempt, or offer to use force upon or
toward the person of another is not unlawful in the
following cases: . ..

(3) Whenever used by a party about to be injured, or
by another lawfully aiding him or her, in preventing or
attempting to prevent an offense against his or her person,
or a malicious trespass, or other malicious interference with
real or personal property lawfully in his or her possession,
in case the force is not more than is necessary . . .

RCW 9A.16.040 provides in part:

(1) Homicide or the use of deadly force is justifiable
in the following cases:

(a) When a public officer is acting in obedience to
the judgment of a competent court; or



(b) When necessarily used by a peace officer to
overcome actual resistance to the execution of the legal
process, mandate, or order of a court or officer, or in the
discharge of a legal duty.

(c) When necessarily used by a peace officer or
person acting under the officer's command and in the
officer's aid:

(i) To arrest or apprehend a person who the officer
reasonably believes has committed, has attempted to
commit, is committing, or is attempting to commit a felony;

(ii) To prevent the escape of a person from a federal
or state correctional facility or in retaking a person who
escapes from such a facility; or

(iii) To prevent the escape of a person from a county
or city jail or holding facility if the person has been arrested
for, charged with, or convicted of a felony; or

(iv) To lawfully suppress a riot if the actor or
another participant is armed with a deadly weapon . . .

RCW 9A.16.050 provides:
Homicide is also justifiable when committed either:

(1) In the lawful defense of the slayer, or his or her
husband, wife, parent, child, brother, or sister, or of any
other person in his or her presence or company, when there
is reasonable ground to apprehend a design on the part of
the person slain to commit a felony or to do some great
personal injury to the slayer or to any such person, and
there is imminent danger of such design being
accomplished; or
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(2) In the actual resistance of an attempt to commit
a felony upon the slayer, in his or her presence, or upon or
in a dwelling, or other place of abode, in which he or she is.
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RCW 9A.36.011 provides:

(1) A person is guilty of assault in the first degree if
he or she, with intent to inflict great bodily harm:

(a) Assaults another with a firearm or any deadly
weapon or by any force or means likely to produce great
bodily harm or death; or

(b) Administers, exposes, or transmits to or causes
to be taken by another, poison, the human
immunodeficiency virus as defined in chapter 70.24 RCW,
or any other destructive or noxious substance; or

(c) Assaults another and inflicts great bodily harm.

(2) Assault in the first degree is a class A felony

RCW 10.73.090 provides:

(1) No petition or motion for collateral attack on a
judgment and sentence in a criminal case may be filed more
than one year after the judgment becomes final if the
judgment and sentence is valid on its face and was rendered
by a court of competent jurisdiction.

(2) For the purposes of this section, "collateral
attack" means any form of postconviction relief other than a
direct appeal. "Collateral attack" includes, but is not limited
to, a personal restraint petition, a habeas corpus petition, a
motion to vacate judgment, a motion to withdraw guilty
plea, a motion for a new trial, and a motion to arrest
judgment.

(3) For the purposes of this section, a judgment
becomes final on the last of the following dates:
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(a) The date it is filed with the clerk of the trial
court;

(b) The date that an appellate court issues its
mandate disposing of a timely direct appeal from the
conviction; or

( ¢ ) The date that the United States Supreme Court
denies a timely petition for certiorari to review a decision
affirming the conviction on direct appeal. The filing of a
motion to reconsider denial of certiorari does not prevent a
judgment from becoming final.

RPC 1.10 provides in part:

Except as provided in paragraph (e), while lawyers
are associated in a firm, none of them shall knowingly
represent a client when any one of them practicing alone
would be prohibited from doing so by Rules 1.7 or 1.9,
unless the prohibition is based on a personal interest of the
disqualified lawyer and does not present a significant risk
of materially limiting the representation of the client by the
remaining lawyers in the firm. . .

U.S. Const. amend. 1 provides:

Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press;
or the right of the people peaceably to assemble, and to
petition the government for a redress of grievances.
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U.S. Const. amend. 6 provides:

In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial jury of
the state and district wherein the crime shall have been
committed, which district shall have been previously
ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining
witnesses in his favor, and to have the assistance of counsel
for his defense.

U.S. Const. amend. 5 provides:

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the
land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any
person be subject for the same offence to be twice put in
jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of
law; nor shall private property be taken for public use,
without just compensation.

U.S. Const. amend. 14, § 1 provides in part:

No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection of the
laws.
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Wash. Const. art. 1, § 10 provides:

Justice in all cases shall be administered openly, and
without unnecessary delay.

Wash., Const. art. 1, § 21 provides:

Wash.

The right of trial by jury shall remain inviolate, but
the legislature may provide for a jury of any number less
than twelve in courts not of record, and for a verdict by nine
or more jurors in civil cases in any court of record, and for
waiving of the jury in civil cases where the consent of the
parties interested is given thereto.

Const. art. 1, § 22 (Amendment 10) provides:

In criminal prosecutions the accused shall have the
right to appear and defend in person, or by counsel, to
demand the nature and cause of the accusation against him,
to have a copy thereof, to testify in his own behalf, to meet
the witnesses against him face to face, to have compulsory
process to compel the attendance of witnesses in his own
behalf, to have a speedy public trial by an impartial jury of
the county in which the offense is charged to have been
committed and the right to appeal in all cases: Provided,
The route traversed by any railway coach, train or public
conveyance, and the water traversed by any boat shall be
criminal districts; and the jurisdiction of all public offenses
committed on any such railway car, coach, train, boat or
other public conveyance, or at any station or depot upon
such route, shall be in any county through which the said
car, coach, train, boat or other public conveyance may pass
during the trip or voyage, or in which the trip or voyage
may begin or terminate. In no instance shall any accused
person before final judgment be compelled to advance
money or fees to secure the rights herein guaranteed.
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