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I. INTRODUCTION

This supplemental brief expands upon arguments contained in the
State’s Appellant’s Brief and Petition for Review. The State's decision not
to address certain issues in this supplemental brief should not be considered
as a concession, but should be interpreted as the State’s determination that the
unaddressed issues are adequately discussed in its other briefs.

I STATEMEN’f OF ISSUES .

1, Whether the State complies with its discovery obligations by
providing the defendant with the names of all potential witnesses and a
summary of the anticipated testimony of each of the potential witnesses?
identifying every witness it may call at trial and providing a synopsis of the
potential witnesses’ anticipated testimony-‘? |

2. Whether a defendant, 'who seeks sanctions for an alleged discovery
" violation, must demonstrate actual prejudice to Ais ability to obtain a fair
trial? | |

3. Whether a defendant, who seeks sanctions for an alleged discovery
violation, must demonstrate that the State’s actions, rather then those of his
attorney, created the Hobson’s Choice of a delayed trial or of proceeding to

trial with a possibly inadequately prepared counsel?



ImI. ARGUMENT

A.  The State’s Discovery Obligations Are Fully Met By The
Disclosure of Al Potential Witnesses.

The State has an obligation under CrR1LJ 4.7(a) to disclose numerous
items of information to the defendant prior to trial. The purpoée of this
discovery rule is “to provide adequate information for informed pleas,
exﬁedite trials, minimize surprise, afford opportuﬁity for effective cross-
examination, and meet the requirements of due process. . . State v. Yates,
111 Wn.2d 793, 797, 765 P.2d 291 (1988) (quoting Crimina] Rules Task
Force, Washington Proposed Rules of Criminal Procedure 77 (West Pub'g
Co. ed, 1971)). Consistent with these goals, the State’s duty to discloée isnot
lilﬂited to those items and those witnesses that the prosecution absolgtely
intends to use at trial. Instead, the State’s duty to disclose extends to any

information that the State may use at trial. Seg, e.g., State v. Dunivin, 65 Wn.

App. 728, 732, 829 P.2d 799, review denied, 120 Wn.2d 1016 (1992) (the

prosecutor’s subjective intent is. irrelevant to the obligation to disclose; the
obligation to disclose extends even to'evidence that ti’le State is reasonably
certain it may not use at trial).

One of the items the State is required to disclose is a list of witnesses

who it may call at trial, along with a description of the substance of each

witr;esses" anticipated testimony, See CrRLJ 4.7(a)(1). This information’



allows the defendant to prepare his defense. The list of possible witnesses
also aids in eliminating jurors, who due to relationships or biases to a
potential witness, are not competent to serve. The listing of all possible
witnesses also honors the United State Supreme Court’s exhortations to
prosecutors to err on the side of providing discovery to édefendan‘!:. Kylesv.
Whitley, 514 U.S, 419, 439-40, 115 8. Ct. 1555, 131 L. 'Ed. 2d 490 (1995)
(stating that prosecutors should not be discouraged from providing
discovery); United States v. Agurs, 427 U.S. 97, 108, 96 S. Ct. 2392, 49 L.
Ed. 2d 342.(1976) (“The prudent prosecutor will resolve doubtful questions
in favor of disclosure.”). |

Washington, like virtually every other jurisdiction,’ authotizes the
imposition of sanctions upon the State for the 1ate disclosure of witnesses.
See, e.g., State v. Dazley, 93 Wn.2d 454, 610 P.2d 357 (1980) (dismissal of |
charges based, in part, upon the State’s failure to disclose its witness list until

1 court day before trial); State v. Beliz, 104 Wn, App, 206, 211-12, 15 P.3d

"Numerons federal courts authorize sanctions for the prosecution’s tardy disclosure
of witnesses. See, e.g., United States v, Collins, 799 F.3d 554, 573-74 (6th Cir)), cert,
denied, 136 3. Ct. 601 (2015) (sanctions imposed where prosecution disclosed three potential
- witnesses — five days before the trial was scheduled to begin — when defense requested this
information 14 months prior to trial); Uniied Stares v. Sims, 776 F.3d 383 (8th Cir, 2015)
.(DNA expert witness excluded when the government’s late notice made it impossible for
defendant to review new DNA, evidence, prepare for cross examination, or arrange for his
own expert), Many of our sister states authorize sanctions for the prosecution’s untimely
disclosure of witnesses. See, e.g., State v. Tucker, 157 Ariz. 433, 759 P.2d 579 (1988)
. (sanctions available for the prosecutor’s late production of its witness list); People v.
Hammond, 22 Cal App. 4th 1611, 28 Cal. Rptr. 2d 180 (1994) (sanctions may be imposed
for the prosecution’s failure to disclose the names of witnesses that the State “reasonably
anticipates it is likely to call” in its case-in~chief or in rebuital),

3



683 (2001) (State’s late disclosure of witnesses resﬁlted in exclusion of their
testimony).

Except for the instant case, no Washington appellate court decision
authorizes the impdsition of sanctions upon the State based upon the State’s
identification of individuals on its witness list who did not actually testify at |
trial, See State v. Salgado-Mendoza, 194 Wn. App. 234, 258-59, 373 P.3d
357, review granted,  Wn2d ___ (Nov. 1, 2016) (Worswick, .,
dissenting). To the contrary, this Court has expressly rejected the notion that
- the State violates CrR 4.7* by not calling an identified witness at trial. State
v. Thomas, 150 Wn.2d 821, 852, 83 P.3d 970 (2004). The State’s obligaﬁon
under the discovery rules “Is to provide a list of Mtﬁesses, not a guaranty of
who will testify.” Id., at 852,

Neither the majority opinion nor Salgado-Mendoza’s pleadings
identify any court case where sanctions have been imposed upon the
prosecution for not calling every person identified on the prosecution’s
witness list. See Salgado-Mendoza, 194 Wn. App. at 258 (Worswick, J.,

dissenting) (“it is important to note that the majority opinion cites to no case

"Many ofthe cases cited in this brief involve CrR 8. 3(b) or CrR 4.7. These superior
court rules are substantially simitar to CrRLY 8.3(b) and CrRLI 4.7. This Court frequently
relies upon cases discussing the superior court rules when resolving appeals related to cases
arising from courts of limited jurisdiction. See, e.g. City of Seattle v, Holifleld, 170 Wn.2d
230, 238, 240 P.3d 1162 (2010) (in a decision addressing the range of sanctions available
under CrRLT 8.3(b}, the Court relied upon cases applying CrR §.3(b), noting that “[tlhe
langnage of CrR 8.3(b) is identical to CrRLT 8.3(b), the rule before us here.”),

4



where the state was deemed to have committed misconduct when it provided
all possible discovery several months prior to trial”). Their failure to do

allows this Court to assume that, after diligent search, neither the (fourt of

Appeals nor Salgado-Mendoza were able to locate authorities in support of
their claim that the prosecution violates discovery rules and/or the

defendant’s rights by identifying more people on its witness list then are

actually called at trial. See, e.g., DeHeer.v. Seattle Post-Intelligencer, 60

Wn.2d 122, 126, 372 P.2d 193 (1962), The assumption that no authorities

exist to support the majority opinion’s new rule is supported by the existence

of numerous cases which reject a defendant’s assertioﬁ that his rights were

violated by the prosecution’s fajlure to call to the stand, a person whose name |
appears on the prosecution’s witness list.,

The State does not violate defendant’s due process right to
exculpatory evidence by not calling a person who was listed on ifc’s witness
list. See Thomas, 150 Wn.2d at 852-53. The State does not violate a
defendant’s confrontation rights by failing to call a person who was listed on
its witness list. Cooper v. California, 386 1U.S. 58, 62 n.2,87 S, Ct. 788,17
L. Ed. 2d 730 (1967) (rejecting as “absolutely devoid of merit,” petitioner's
contention thatl the prosecution's failure to produce a particular witness
violated the petitioner's right of confrontation); tfnited States v. Morgan, 757

F.2d 1074, 1076 (10th Cir. 1985) (“[TThe Confrontation Clause is not &

5



guarantee that the prosecution will call all the witnesses it has against the
defendant.”).

The State does not impermissibly interfere with a deféndant’s trial
strategy by forgoing the testirﬁony of individuals who were listed on its
witness list. See, e.g., Loher v. Thomas, 825 F.3d 1103, 111l9 (9th Cir. 2016)
(defendant, not the prosecution, was responsible for the absence of defense
witnesses which compelled the defendant to testify before his other witnesses,
when the prosecution unexpectedly called only four of the fourteen M’tnesses
onits witness list), The State doés not engage in misconduet when it includes
an individual on its witness list read to the prospective jurors during voir dire
and does not call the individual as a witness at trial. United States v.
Robinson, No. 06-1800, 272 Fed. Appx. 421, 2007 U.S. App. LEXIS 27698
lat ** 38-40, 2007 WL 4153412 (6th Cir. Nov. 19, 2007) (unpublished
opinion), cert. denied, 552 U.S. 1289 (2008).3 | |

The State should be praised, not sancti(l)nflad, for providing a defendant
with all possibly relevant discovery in a timely manner. The Court of

Appeals’ decision to the contrary must be reversed.

3As required by GR 14.1(d), a copy of this opinjon may be found in appendix A.
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B.  Possible Prejudice to a Non-Party is Insufficient to.
Support Sanctions Pursuant to CrRLJ 8.3(b) and/or
CrRLJ 4.7(2)(7).

A defendant may request, pursuant to CrRLJ 5.3(13) and/or CrRLJ
4.7(g)(7), t hat sanctions be imposed upon the State for an alleged discovery
violation. The discovery rules, CrR 4.7(h)(7)(i) and CrRLJ 4.7(g)(7)(@), do
not require the exclusion of undisclosed evidence as a sanction. State v.
Perez, 137 Wn. App. 97, 109, 151 P.3d 249 (2007). The discovery rules
authorize a wide range of sanctions, including continuance, recess,
suppression of evidence, exclusion of witnesses, mistrial, dismissal of
charges, and attorney fees. See generally State v, Grassman, 175 Wn.id 208,
210-11,283 P.3d 1113 (2012) (attorney fees), City of Seattle v. Holifield, 170
Wn.2d 230, 236-39, 240 P.3d 1162 (2010) (suppression of evidence); State
v. Greiff, 141 Wn.2d 910,923, 10 P,3d 390 (2000) (mistrial); State v. Linden,
89 Wn. App. 184, 947 P.2d 1284 (1997), review denied, 136 Wn.2d 1018
(1998) (recess); CrRLT 4.7(g)(7); CeR 4.7(b)(7). The harshest sanction of

- dismissal of charges is limited to those cases in which the failure to disclose
the information in a timely manner materially affected the accused’s right to
a fair trial. State v. Brooks, 149 Wn. App. 373,203 P.3d 397 (2008). Even
the lesser sanction of suppression of evidence reciﬂires the defendant to
establish prejudice to the defendant’s right to a fair trial. See, e.g. Holifield,

170 Wn.2d at 237 n.5.



A trial court’s decision whether to impose sanctions and which
sanction 1o impose‘ is reviewed for abuse of discretion, See, e g, State v.
Barry, 184 Wn. App. 790, 796-97, 339 P.3d 200 (2014). A trial court abuses

its discretion only if no reasonable person would take the view adopted by the

. trial court or if the trial court’s decision is manifestly vnreasonable or based

upon untenable grounds. State v. Perez-Cervantes, 141 Wn.2d 468, 475, 6
P.3d 1160 (2000); State v, Michielli, 132 Wn.2d 229, 240, 937 P.2d 587. '
(1997). An appellate court, moreover, will not interfere with a trial cowt’s |
denial of a motion for sanctions pursuantto CrRLT 4.7(g)(7) or CxRLJ 8.3(b)

unless the defendant can demonstrate actual prejudice. See State v. Bradfield,

- 29 Wn. App. 679, 682, 630 P.2d 494, review deﬁied, 96 Wn.2d 1018 (1981)

{“Absent some showing of actual prejudice, we will not interfere with the
frial court;s exercise of discretion in denying sanctions pursuant to CrR
4. 7(h)(7N(E).").

A defendant who seeks sanctions'for an alleged discovery violation |
must provide the trial court with proof that (1) the State violated the
discovery rules, and (2) the violation prejudiced the defendant’s ability to
obtain a fair trial. See Michielli, 132 Wn.2d at 239-40; State v. Kone, 165
W, Appl. 420, 432-33, 266 P.3d 916 (2011). A défendant’s failure to
establish either element will result in a denial of the defendant’s sanction

motion. See, e.g., State v. Krenik, 156 Wn. App. 314, 231 P.3d 252 (2010)
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(sancti.ons propetly denied where defendant failed to establish a;;mal
prejudice from the prosecutor’s noncompliance with the discovery rule);
State v, Smith, 67 Wn. App. 847, 854, 841 P.2d 65 (1992), review denied,
121 Wn.2d 1019 (1993} (sanctions properly denied where defendant failed
to establish by a preponderance of the evidence that the late disclosure of
witnesses was due to the State’s lack of diligence).

In this case, as discussed in section I, A., Salgado-Mendoza failed
to establish that the State violated CrRLJ 4.7, In addition, as discussed infra,
Sal gado-Mendoza also failed to prove that his ability to obtain a fair trial was
prejudiced as requiréd by both CrRLJ 4.7(g)(7) and CrRLJ 8.3(b).

Before a trial court may impose sanctions under C+RLJ 8.3(b), the
defendant must demonstrate that the prosecution’s miémanagement produced
“prejudice to the rights of the accused which materially affect the accused’s
right to a fair trial.” CrRLJ 8.3(b) (emphasis added). Prejudjqe 1o someone
other than the accused is insufficient to impose sanctions. In the instant case,
however, the Court of Appeals imﬁosed the sanction of witness exclusion
because the State’s failure to whittle down its list of possible toxicology
witnesses was unduly burdensome to defense counsel. Salgado-Mendoza, at
249, Prejudice to defense counsel, if caused by the State’s bad faith and
willful violation of the discovery rules, may justify an award of attomey fees,

but will not support the exclusion of evidence or dismissal of charges. See



lSz‘are v. Grassman, supra, CeRLT 4.7(g)(7)(iii).

The fact that pfej udice to defense counsel, rather then prejudice to the
accused’s ability to obtain a fair trial, is insufficient to support the imposition
of sanctions is further underscored by a survey of appellate court cases, This
Court’s cases establish that the prej udice.must relateto the presentaﬁon of the
defendant’s case to the jury and/or 'must have a"‘bearing on the vltimate -
outcome at trial.” Greiff, 141 Wn.2d at 92. Other claims of prejudice will
not support the imppsition of sanctions. .See generally State v, Rohﬁéh, 149
Wn.2d 647, 655-56, 71 P.3d 638 (2003) (dismissal of charges pursuant to
CrR 8.3(b) not appropriate based upon the inability to join the dismissed
charge with another charge, the inability to enter into a global plea agreement,
by separate sentencing for this offense and the other cﬁarge, by the loss of an
opportunity to serve but one period of community supervision for the current
charge and the other charge, and by the possibility that the prior conviction
could be used to impeach | him, because these claims do not affect the
defendant’s right to a fair trial).

The additional hours that Salgado-Mendoza’s counse]l might have
devoted to trial preparation is similar to the out-of-court prejudice rejected as
inadequate to support a sanction by this Court in Rohrich. The Court of

Appeals’ decision to the contrary must be reversed.

10



C. The State is Not Responsible for Defense Counsel’s
Decision to Not Prepare Until the Eve of Trial.

Salgado-Mendoza, the superior court, and the Court of Appeals
conténd that the failure to identify which. of the toxicologists whose names
appeared on the prosecution’s witness list would actually take the stand umtil
the r;lorrling of trial imposed a “Hobson’s Choice” upon the defendant of
delaying trial or of proceeding to trial with a potentially unprepared attorney.
See CP 42, CP 59, and Salgado-Mendoza, 194 W, App. at 249.

Bafore any sancﬁon can be imposed for such a “Hobson’s Choice,”
Salgado-Mendoza must prove by a preponderance of the p\}idence that the
interjection of new facts into the o;ase compelled the defendant to choose
between pfejudicing his right to a speedy trial or his right to be represented |
by counsel who has sufficient opﬁortmﬁty to adequately prc;pare a material
part ofhis defense. State v. Ramos, 83 Wn. App. 622, 636-639, 922.P.2d 193
(1996) (citing to State v. Price, 94 Wn.2d 810, 620 P.2d 994 (1980)).

| Salgado-Mendoza’s failure to estﬁblish that his time for frial period under
CrRLY 3.3 would have expired if the frial couﬁ granted his counsel’s desire;d |
continﬁance, is fatal to his claim of prejudice. See, e.g., Barry, 184 Wn.
App. at 799 (the denial of sanctions for the State’s discovery violations
affirmed when a continuance would not cause a violation of the defendant’s

time for trial rights); Krenik, 156 Wn. App. at 321 (defendant’s claim that she

11



was forced to choose between the right to a speedy trial and the right to
-prepare an adequate defense rejected becaunse thé defendant Where defendant
“made nbl showing before the trial court and [did] not argue on appeal that her

time for trial period under CsR 3.3 would have exPired had the trial court
| granted a request for a continuance™).

The record, moreover, establishes that Salgado-Mendoza’s counsel’s
inaction, rather than any action of the State, created the alleged “Hobson’s
Choice,” The record establishes that the State’s editing ofit’s witness list did
not interject new facts into the case. See, e.g., State v. Greene, 49 Wn. App.
49, 57, 742 P.2d 152 (1987) (a sanct.ion for failing to provide timely
discovery réquires the defendant to prove, by a preponderance of the
gvidence, that interjection of new facts into the case will compel the
defendant to prejudice either right).

The State filed its witness list ox December 10, 2012, CP 6, This
witness list provided notice that in addition to the arresting officer and a BAC
Technician, the State intended to call at trial:

Toxicologists, Washinlgton State Patrol, t206) 262-6100, one

of the following will appear for the jury trial and testify to the

Widmark's formula, Retrograde Extrapolation, effects of

alcohol, effects of drugs, BAC testing procedures and.

processes, BAC equipment maintenance quality assurance,
ete.

Christopher S. Johnston, Brittany B-all, JustinL. Knoy, Asal.
Louis, Brianne O'Reilly, Lisa Noble, Naziha Nuwayhid or

12



Dawn Sklerov or Sarah Swenson.

Id. . Full discovery was provided as to each of the nine toxicologists. See
CP 40,4 5.

Salgado-Mendoza’s case was called for trial five months later on May
9, 2013. See RP (May 9, 2013). Salgado-Mendoza scheduled a motién to
dismiss charges or to suppress the testimony of the toxicologists, for ‘the
morniﬂg of trial.

Sélgado-Mendoza’s motion and the sﬁpporting declaration does not
claim that the discovery related to the toxicologists was deficient.” Salgado-
Mendoza motion did not élaim that the State interfered in any way with his
access to the toxicologists or the aiscovery. Salgado-Mendoza’s written
" motion did not argue that defense counsel conld not prepare for trial with the
information provided by the State. See CP 39-44.

. Salgado-Mendoza’s written materials and oral presentation 1.*e1ated to
hismotionto dismiss or suppress contain admissions that defense counsél did
not begin to réview any of the discovery regarding the toxicologists until
app;oﬁmately one week plrior to trial. See generally RP (May 9, 20 13) at 20~

21; CP 40-41. At that point, Salgado-Mendoza’s attorney ceased his

“The Washington State Patrol website that Salgado-Mendoza's counsel refers to in
his declaration may be found athitp://www.wsp. wa.gov/forensics/toxicology.him (last visited
Nov. 30, 2016),

*The only complaint voiced by Salgado-Mendoza regarding the provided discovery
was that it “exceed[ed] 170 pages.” CP 409 5.

13



preparations because preparing to cross-examine each of the toxicologists
identified on the State’s witness list would result in a “tremendous and
needless waste of [his] j:ime.” CP 40,95. See also RP (May 9,2016) at 21
(asserting that the failure to identify the toxiqolo gist who will actually appear
for trial “innecessarily increases the workload of the defense counsel),
Salgado-Mendoza’s attorney further took the position that it was not his
obligation to conduct the investigation® nécessary to enable him to pursue a
possible avenue of impeachment based upon prior laboratory scandals. See
RP (May 9, 2016) at 23-25.

Tt was Salgado-Mendozé’s counsel’s inaction, rather then the State’s
actions, that caused the alleged “Hobson Choice” that the Court of Appeéls
and Salgado-Mendoza identify as the sole prejudice that the accused
experienced from the State’s failure to whittle down its witness list prior to
the morning of trial. See CP 42  10; RP (May 9, 2013) at 3§~37. .
Fortunately, Salgado-Mendoza’s counsel’s Iack of diligence did not prejudice

Salgado-Mendoza’s right to a fair trial as the foregone investigation would

SThis position is at odds with American Bar Association, Criminal Justice: The
Defense Function (Fourth Edition), Standard 4-4.1(available at
http://www.americanbar,org/groups/criminal_justice/standards/DefenseFunctionFourthBd
itioruhtmi (last visited Nov. 30, 2016)). This standard provides, in relevant part, that defense
counsel has a duty to investigate in all cases and that defense counsol’s investigative efforts
should commence promptly. The investigation shouwld include “potential avenues of
impeachment of prosecution witnesses.” Std. 4-4.1(c).

14



not have turned up admissible evidence’ and his counsel’s cross-examination
ofthe toxicologist® was “thorough” and “text-book”-like. Salgado-Mendoza,
194 Wn. App. at256-57 (Worswick, J., dissenting). Salgado-Mendozatacitly
acknowledges that his counsel’s cross-examination was adequate, as he did
not assert an ineffective assistance qf counsel ¢laim,

The Court of Appeals’ decision that the State should be sanctioned -

through the suppress-ion of important relevant evidence, punishes the wrong

~ person. The Court of Appeals’ decision must be reversed.

IIL CONCLUSION
The district court judge did not abuse her discretion by denying
Salgado-Mendoza’s CrRLJ 8.3(b) and CrRLT4.7(g)(7) motion to exclude the
state toxicologist’s testimony. The Court of Appeals’ decision must be

reversed and the matter remanded for a new trial’ at which the State may call

"After providing Salgado-Mendoza with an opportunity for in-court digcovery
regarding the called toxicologist’s involvement in the laboratory scandals, the trial court
ruled that Salgado-Mendoza could not introduce evidence ofthe scandals. Salgado-Mendoza

did not appeal this decision. Salgado-Mendoza, 194 Wn. App. at 256 (Worswick, J.,
dissenting). - ' '

. ?Salgado—Mendoza’s cross-examination of the toxicologist, Mr. Johnston, may be
found at RP (May 9, 2013) 240-261.

*The Superior Court reversed Salgado-Mendoza’s conviction on the independent
ground that the frial court had abused its discretion by excluding testimony from Salgado-
Mendoza's expert witness regarding the breathalyzer machine. CP 66. The Court of Appeals
denied discretionary review of that decision, Salgado-Mendoza, 194 Wn, App. at 243 (YAs
a preliminary matter, we note that regardless of our decision, this case will be remanded for
anew trial based on the district court’s error in excluding portions of the defense expert
witness’s testimony because we did not accept discretionary review of that issue.”)
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one or more toxicologists who are named on the State’s witnegs list and/or
any amendments to the State’s witness list.
Respectfully Submitted this 2nd day of December, 2016.

MICHAEL HAAS™
Prosecuting Aftorney

farnel, Bot

PAMELA B, LOGINSKY, WSBA No. 18096
Special Deputy Prosecuting Attomey

206 10th Ave, S.E.

Olympia, WA 98501

Phone (360) 753-2175
E-Mail pamloginsky@waprosecutors.org

1"prosecutor Faas, who represented Ascension Salgado-Mendoza in the trial court,
has been screened from this matter since assuming office,
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PROOF OF SERVICE
, I, Pamela B. Loginsky, declare that I have personal knowledge of the
matters set fortﬁ below and that I am competent to testify to the matters stated
herein,

On the 2nd day of December, 2016, I served a copy of the document
to which this proof of service ig attached by e~mail, pursnant to an agreement
with, counse}, to |

Skylar Brett at skylarbrettlawoffice@gmail.com

I declare under the penalty of perjury of the laws of the State of
Washington that the foregoing is true and correct,

Signed this 2nd day of December, 2016, at Olympia, Washington.

@w@@%%ﬁw/

PAMELA B. LOGINSKY, WSBA No. 18096
Special Deputy Prosecuting Attorney
206 10th Ave. S.E.

Olympia, WA 98501

Phone: (360) 753-2175
E-mail: pamloginsky@waprosecufors,org
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United States v. Robinson

United States Court of Appeals for the Sixth Circuit
November 18, 2007, Filed
File Name: 07a0809n.06
No. 06-1800

Reporter

272 Fed. Appx. 421 *; 2007 U,S. App. LEXIS 27698 *, 2007 FED App. 0809N (6th Cir.)

United States of America, Plaintif-Appelles, v. Edward
Robinson, Defendant-Appellant.

Notice: NOT RECOMMENDED FOR FULL-TEXT
PUBLICATION, SIXTH CIRCUIT RULE 28{g} LIMITS
CITATION TC SPECIFIC SITUATIONS. PLEASE SEE
RULE 28(g) BEFORE CITING IN A PROCEEDING IN A
COURT IN THE SIXTH CIRCUIT. IF CITED, A COPY
MUST BE SERVED ON OTHER PARTIES AND THE
COURT. THIS NOTICE IS TO BE PROMINENTLY
DISPLAYED IF THIS DECISICN IS REPRODUCED.

Subsequent History: US Supreme Court certiorar
denled by Robinsen v. United States, 552 .S, 1289
128 8. Ct. 1726, 170 L. Ed. 2d 528, 2008 U.S. LEXIS
2835 (2008}

Magistrate's recommendation at, Habeas corpus
proceeding at United States v. Robinson, 2009 U. S,
Disf. LEX]S 126838 ( E.D. Mich., Feb. 27, 2009}

Prior History: [*1] ON APPEAL FROM THE UNITED
STATES DISTRICT COURT FOR THE FEASTERN
DISTRICT OF MICHIGAN,

United States v, Robinson, 2006 U, 3. Dist. LEXIS 4674
{E.D. Mich., Jan. 24. 2008)

Core Terms

district court, defense counsel, cocaine, informant,
funds, shirt, witnesses, pre-recorded, ¢ross-
examination, Narcotics, fingerprint, admissible,
apartment, confidential informant, defendant argues,
false statement, affiant, motive, gun, misconduct,
probable cause, aggressively, exculpatory, searched,
firearm, shot, opening statement, prior to trial, search
warrant, trial court

Case Summary

Procedural Posture

Defandant appealed a decision of the U.8. District Court
for the Eastern District of Michigan, which convicted him
on three counts of drug offenses, violations of 27
YSCS § 841(a)(1) and § 846, and belng a felon in
possession of a firearm, a violation of 18 U8.C.8 §
922(a)(1). Defendant's claims included violations of the
Eifth and Sixth Amendments, evidentiary violations, and
violations of Fed._R. Crim. P, 16 and Brady.

Overview

Officers with a warrant forcibly entered an apartment
after recsiving no response to a knock and announce,
An officer shot defendant after defendant pointed a gun
at him. The court held that defendant's Sixth
Amenpdment confrontation rights were not violated when
an officer was permited to testify conceming
information the police had received about thers being g
known shootar on the premises hecause the information
was offered not for the truth of the matter asseried, but
rather to explain, in response to defense inquiries, why
the police did not wait longer after announcing thair
prasence before braaking down the door. The court also
held that the trial court did not err In precluding defense
counsel from cross-examining the officer conceming
threa prior incidents in which the officer discharged his
weapon because evidence of prior acts was not
admissible to show criminal disposition or propensity
under Fed. R, Evid, 404(b). There was also no error in
the admission of medicai records which indicated that
defendant had cocaine in his system at the time he was
arrested because the svidence made it more probable
than not that he acted aggressivaly by pulling a firearm.




272 Fed. Appx. 421, *421; 2007 U.S. App. LEXIS 27698, **1

Outcome
The court affirmed defendant's convictions.

LexisNexis® Headnotes

Criminal Law & Procedure > ... > Search
Warrants > Afflrmations & Qaths > Sufficiency Challenges

Criminal Law & Procadure > .., = Siandards of
Review > Clearly Erroneous Review = Findings of Fact

Criminal Law & Procedure > ... » Standards of Review > De
Novo Review > General Qverview

HNT Upon review of a district court's ruling on a Franks
challenge, the court of appeals reviews de novo the
district court's legal conclusions, and it reviews the
district court's findings of fact for clear error.

Criminal Law & Procedure > ... > Search
Warrants > Affirmations & Oaths > Sufficlency Challenges

HN2 Thea first step in the Franks analysis is to determine
whethar a false statement knowingly and intentionally,
or with reckless disregard for the truth, was included by
the affiant in the warrant affidavit, Mere inadvertance or
nagligence In making erronsous statements is
insufficient to raquire exclusion. if the affidavit is found
to contain false siatements knowingly or recklassly
made, then the next step in the analysis Is to determine
with the affidavit's false material set to one side, whether
the affidavit's remaining content is insufficient to
astablish probable cause, If the affidavit, minus any
recklessly or intentionally made and materially false
statements, no longer establishes probable cause, then
the court must hold the search warrant invalid.

Criminal Law & Procedure > ... > Search
Warrants > Probable Cause > General Overview

HN32 To demonstrate probable cauge to justify the
issuance of a search warrant, an affidavit must contain
facts that indicate a falr probability that evidence of &
crime will be located on the premigas of the proposed
search. Whers the affidavit 1s based In large part on
information provided by a confidential informant, the
court must consider the veracity, reliability, and basis of
knowledge for that information as part of the totality of
the dircumstances for evaluating that information.
However, the affiant need only specify that the
confidential informant has given accurate information in
the past to qualify the infermant as reliabla,

Constitutional Law > ... > Fundamentai Rights > Criminal
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Process > Right to Confrontation

Criminal Law & Procedure > ... > Siandards of Review > De
Nove Revlew > Gensaral Qverview

HN4 A court of appeals raviews the question of whether
the admission of evidence violates the Sixth
mendment Confrontation Clause de novo.

Constitutional Law > ... > Fundamenial Rights > Criminal
Process > Right to Confrontation

Criminal Law & Procedure > Trials > Defendant's
Rights > Right to Confrontation

HNS The Confrontation Clause of the Sixth Amendment
gives a criminal defendant the right to confront the
witnesses against him and the opportunity to cross-
examine such witnesses, The provision bars admlssion
of testimonial statements of a withess who did not
appear at trial unless he was unavailable to testify, and
the defendant has had a prior opportunity for cross-
examination, However, the Confronfation Clause does
not bar the use of testimonial statements for purposes
other than sstablishing the truth of the matter asserted.

Evidence > Admissibility > Procedural Matters > Curative
Admissibility

HNB Where one party has openad the door on an issus,
the opponent, in the trial courf's discretion, may
introduce evidence on the same issue to rebut any false
impression that may have been created by the earlier
admission of evidence.

Criminal Law & Procedure > .., > Standards of
Review > Abuse of Discretion > Evidence

Evidence > Admissibility > Procedural Matters > Rulings on
Evidence

HNT A court of appeals reviews a district court's
evidentiary rulings for an abuse of discretion. A district
court abuses its discreiion when it applies the incorrect
legal standard, misapplies the correct legal standard, or
relles upon clearly erroneous findings of fact, The lower
court's ruling will be reversed only if the court of appeals
is firmly convinced that a mistake has been made.

Evidence > Admissibility > Conduet Evidence > Prior Acts,
Crimes & Wrongs

HNE See Fed, R. Evid. 404{b).

Evidence > Admissibllity » Conduct Evidence > Prior Acts,
Crimes & Wrongs
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HN9 In determining the admissibliity of avidence under
Fed. R, Evid, 404{b), a district court must apply a three-
step analysis: (1) 1s there sufficlent evidence that the
other act in question actually occurred; (2) is the
svidence of the other act probative of a material lssue
other than character; and (3) does the probative value of
the evidence substantially outwelgh its potential unfair
prejudicial effect,

Evidence > Admissihility > Conduct Evidence > Prior Acts,
Crimes & Wrongs

HN10 Under Fed. R. Evid. 484(b), evidenca of prior acts
is not admissible to show criminal dispositicn or
propensity. Fed, R. Evid, 404(b) appiies to any person,
and contemplates the prior act by another person beling
offered as exculpatory evidence by the defendant as
"reverse 404(b) evidence." Howevar, evidence of prior
acts of a third party offered by a defendant is subject to
the same strictures and analysis as Fed. R. Evid. 404(b)
avidence offared by the government.

Evidence » Admissibllity > Conduct Evidence = Prior Acts,
Crimes & Wrongs

HN11 A persan's propensity to act In a certain way |s
not a ground for the admission of prior act evidence
under Fed, R. Evid. 404(b}.

Evidence > Admissibility > Procedural Matters = Rulings on
Evidence

Evidence > Relevance > Excluslon of Relevant
Evidence » Confusion, Prejudice & Waste of Time

HN12 Under Fed, R. Evid. 403, relevant evidence may
be sxcluded if its probative value is substantially
cutweighed by the danger of unfair prejudice, confusion
of the issues, or misleading the jury. Fed. R. Evid, 403.
The district court has broad discretion in determining
whether the danger of unfair prejudice cutwelghs the
probative value of the evidencs.

Criminal Law & Procedure > Trialg > Defendant's
Rights > Right to Due Procass

HIN13 A complete defense doaes not imply a right to offer
evidance that is otherwise inadmissible under the
standard rules of evidenca,

Constitutional Law > .., > Fundamental Rights » Criminal
Process » Right to Confrontation

Crimina! Law & Procedure > Trials = Defendant's
Rights > Right to Confrontation

Evidence > ... > Examination > Cross-
Examinations > Scope

HN14 Not all limitations on cross-axamination have
constitutional implications and courts are accorded
broad discretion in limiting cross-sxamination,
Limitations on specific inquiries by the defense are
permissible so long as the jury has sufficient other
Information upon which it may make a discriminating
appralsal of the witness's motives and bilas.

Evidence > Relevance > Ralevant Evidence

HN15 Relevant evidence is evidence having any
tendency to make the existence of any fact that is of
consequence to the determination of the action more
probable or less probable than it would be without the
evidence. Fed, R. Evid. 401,

Evidence > ... > Procedural Matters > Prefiminary
Questions > Credibility & Weight of Evidence

Evidence > Admissibllity > Expert Witnesses

HN16 Weakness In the factual basis for an expert
oplinion goes to weight of evidence rather than

‘admissibility,

Criminal Law & Procedure > .., > Discovery &
Inspection > Discovery by Defendant > General Qverview

Criminal Law & Procedure > ... > Standards of
Raview > Abuse of Discretion > Discovery

HM17 A court of appeals reviews a district court's
daecisions under Fed, R, Crim. P. 15, as weli as the
denial of a mistrial due to delayed disclosure of

-evidence, for abuse of discretion.

Criminal Law & Procedure > ... > Discovery &
Inspection > Brady Materlals > General Overview

Criminal Law & Procedure > ... > Standards of Review > De
Novo Review > General Overview

HN18 A district court's determination as to the existence
of a Brady viclation is reviewad de novo,

Criminal Law & Procedure > ... > Discovery by |
Defendant > Reports of Examinetions & Tests > Genesral
Overview

Critninal Law & Procedure > .., > Discovery by
Defendant > Tangible Objects > General Overview

HNT9 Fed. B. Crim. B, 18 provides that the government,
upon request by a defendant, must permit the defendant
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to inspect and to copy or photograph papers or tangible
objects If the [tem Is within the government's
possession, custody, or control and s material to
preparing the defense, intended for use in the
government's case in chief, or helongs o the defendant,
Fed. R, Crim. . 16(a)(1XE). Fed. R. Crim. P. 16 also
provides that the government must permit defendant to
Inspect and copy or photegraph the rasults or raports of
any sclentific test if: (1) the item is within the
government's possession, custody, or contral; (2)
counsal for the government knows or should have
known of the item's existence through the exercise of
due diligence; and (3} the item 1s elther material to the
preparation of the defendant or intended for use during
the government's case in chief. Fed. R, Crim. P.

16(a)(1)(F).

Criminal Law & Procedure > ... > Discovery &
Inspection > Discovery by Defendant > General Overview

Criminal Law & Procedura > .., > Discovery &
Inspection > Discovery Misconduct > General Overview

HN2@ If the trial court finds that a violation of Fed. R.
Crim. P._16 has ocourred, the court may impose a
numbar of sanctions, Including entering an order
mandating discovery or inspection, granting a
continuancs, excluding the undisclosed evidence, or
granting any other remedy that is just under the
circumstances, Fed, K. Crim. P. 16(d}{2). In deciding
the appropriate remedy, the court considers: (1) the
reasons for any delay In producing materials, including
ill intent or bad faith; (2) the degree of prejudice, If any,
to the defendant; and (3) whether any prejudice may be
cured with a less severe course of actionlike a
continuance or a recess.

Criminai Law & Procedure > ... > Discovery &
Inspection > Brady Materials > Ganeral Overview

Criminal Law & Procedure > Trials > Defendant's
Rights » Right to Due Process

HAM21 The suppression by the prosecution of evidence
favorable to an accused upon request violates due
process where the evidence [s material either to guilt or
to punishment, irrespective of the good faith or bad faith
of the prosecution. To establish a Brady violation, the
defendant must show that: {1) the evidence must be
favorable to the defendant because of its exculpatory or
impeaching nature; (Z) the evidence was willfully or
inadvertently suppressed by the government; and (3)
the defendant was prejudiced, Evidence is material If
there is a reasonable probability that, had the aevidence
been disclosed to the defense, the result of the

proceading would have been different. Evidence is
favorable fo the defendant if it exculpates the defendant
or enables the defendant to Impeach witnesses.

Criminal Law & Procedure > ... > Discovery &
Inspection > Brady Materials > Genaral Overview

HN22 Brady generally does not apply to delayed
disclosure of exculpatory information, but only fo a
complete failura to disclosa. Delay only violates Brady
when the delay itself causes prejudice,

Criminal Law & Procedure > ... > Discovery &
Inspection > Brady Materials > General Qverview

HN23 Brady and its progeny have recognized a duty on
the part of the prosecutor to disclose material evidence
that Is favorable to the defendant over which the
prosecution team has control. Brady does notimpose a
duty upon the government to discover informatjon which
it does not possess.

Criminal Law & Procedure = ... > Discovery &
Ingpection > Brady Materlals > General Overview

HN24 There Is no Brady violation If the defendant knew
ar shoutd have known the essentlal facts permitting him
fo take advantage of the Informatlon in question.

Criminal Law & Procedure > Trials > Jencks Act > General
Ovarview

HN25 Fed, R, Crim. P. 16 does not authorize the
discovery or inspection of statementis made by
prospective government witnesses except as provided
in 18 U.8.C. S, § 3500. No statement made by a
government witness other than the defendant shall be
subjsct to discovery or inspection until that witness has
testified on direct examination in the {rial of the case.

Censtitutional Law > ... > Fundamentat Rights > Criminal
Process > General Ovsrview

Criminal Law & Procedure > ... > Discovery &
Inspection = Brady Materials > General Overviaw

HN26 Pretrial disclosure of exculpatory or impesachment
evidence is not necessarily required under Brady. As a
general proposition, there is no general constitutionat
right to discovery in a criminel case, and Brady did not
create one, Where a defendant claims a violation of
Brady bacausse of the government's failure to produce
impeachment evidencs, so long as the defendant is
given impeachment material, even exculpatory
impeachment material, In time for Use at trial, the U.S,
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Constitution s not violated.

Criminal Law & Procedure > Appeals > Reverslble
Error > Prosecutorial Misconduct

Criminal Law & Procedure > ,,. > Standards of Review > De
Novo Review > General Overview

HNZ27 A court of appeals reviews the question of
whether prosecutorial misconduct requires reversal de
novo. The court's review of a prosecutorial misconduct
claim Involves a two-step analysis; (1) were the
prosecutor's remarks improper; and (2) were the
remarks sufficiently flagrant to warrant reversal. In
determining whether the conduct was "flagrant," the
court of appeals considers four factors: (1) whether the
remarks tended to mislead the jury or to prejudice the
accused; (2) whether they were isolated or extensive;
(3) whether they were deliberately or accidentally placed
bafore the jury; and (4) the strength of the evidence
against the accused. In examining prosecutorial
misconduct, It is necassary to view the conduct af issue
within the context of the trial as a whole.

Crimine! Law & Procedure > Trials > Defendant's
Rights > Right to Due Process

HN28 The accumulation of non-errors cannot
collectively amount to a violation of due process.

Counsel: For UNITED STATES OF AMERICA, Plaintiff
- Appsllee: Kathlesn Moro Nesl, Matthew J. Schneider,
U.§, Attorney's Office, Defroit, M1,

For EDWARD ROBINSON JR., Defendant - Appallant;
Andrew N. Wise, Penny R. Beardsiee, Andrew

Densemo, Federal Pubiic Defenders Office, Detroit, Mi;
Loren E. Gross, Federal Defender OFice, Detroit, MI.

Judges: BEFORE: MOORE and GRIFFIN, Circuit
Judges, and GRAHAM, ¥

Opinion by: GRAHAM

Opinion

[*424] GRAHAM, District Judge. Defendant-appeliant
Edward Robinson was indicted in the Eastern District of
Michigan on drug and weapons charges allegedly
committed on April 22, 2004, In a superseding

*The Honorable James L. Graham, Senior United States
District Judge for the Southern District of Chlo, sitting by
designation.

indictment filed on Decamber 14, 2005, defendant was
charged with cansplracy to possess with intent to
distribute and to distribute heroin and more than five
grams of cocaine base In violation of 27 U.S.C. § 846
(Count One); possession with the intent to distribute
more than five grams of cocaine base in violation of 27
U.8.C. § 841(a)(1) (Count Two); possession with intent
to distribute {**2] heroln in violation of § 841(a)(1)
(Gount Three); using, carrying and brandishing a firearm
during and in relation to the drug trafficking crimes
charged in Counts 1 through 3 of the indictment in
violation of 18 U.S.C. §924(c) (Count Four); and being a
felon in passession of a firearm in violation of 18 U.S.0,

§922(q)(1) (Count Skx),

Defendant's case proceeded to trial before a jury. The
record reveals that on April 19, 2004, a confidential
informant working under the supervision of Offlcer Don
Eastman of the Detroit Police Department Narcotics
Bureau, was sent to 2701 Chrysler, Apartment Number
1721, to purchase crack cocaine. The transaction was
completed, and on April 21, 2004, Officer Eastman
abiained a search warrant for the premises. JA 28-29.

The warrant was executed on April 22, 2004, at
approximately 9,15 a.m. JA 444, Prior to entry, the
officers knocked on the door and announced their
presence. JA 449-450. When they recelved no
response, a forced entry was ordered. JA 451. Officer
Jerold Blanding of the Narcotics Bureau was the first
officer through the door. He was armed with & short-
barreled shotgun. JA 444, As Officer Blanding entered
the apartment, he saw the defendant [**3] sitting in a
chair in the back bedroom. JA 452-53, 495, Three
women were also in the apartment. Officer Blanding
ordered defendant to show his hands, JA 453-564.
Defendant reached with his left hand down to his feft
side, pulled out a pistol, and leaned forward preparing to
alm the pistol at the officer, at which point Officer
Blanding shot defendant in the abdomen. JA 455-58,
Defendant fell back into the chair, and the gun fell to the
left batween defendant's leg and the chair. JA 458.
Officer Blanding obtained the pistol and placed it on the
floor while defendant was being handcuifed, JA 473.
Defendant was then fransported fo the hospital.

Upon searching the apartment, the police observed 135
ten-dollar baggies of crack cocaine, each weighing
approximately .101 grams, three baggies of heroin, a
razor blade, a scale, and a sifter used o process heroin
located on a coffee table near the defendant's chair in
the back bedroom. JA 617-618, 630-31, 635, 643-44,
[*425] 677-78. A .357 Magnum handgun was found in
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the back bedroom under the cushion of a sofa on which
a woman was steaping at the time of the entry, JA 461-
62. The officers also recovered $ 2,495 in cash found in
a locked bag located [**41 next to the chalr in the
bedroom, JA 836-37,

The jury convicted defendant on all counts, The district
court Imposed a sentence of 120 months on Counts
One and Two and 70 months on Counts Three and Six.
As to Count Four, the district court declined to find that
defendant brandished the firearm, and imposed a
consecutive sentence of 60 months for using or carrying
a firearm during a drug ‘rafficking offense. JA 1125,
Defendant now appeals his convictions.

l

Defendant raises as error the district court's failure to
suppress the evidence obtained as a result of the
saarch warrant. In the affidavit supporting the search
warrant, see JA 56, Officer Eastman stated that he s "a
member of the Detroit Police Depariment Narcotics
Bureau" and that he "has been assigned in this capacity
for approximately seventsen years." He stated that he
was seeking a search warrant for 2701 Chryster,
Apartment Number 1721, as well as authorization o
search the person of an individual known as "Earl, Jif.].
Bi€M/late 40's, 6'2", 190lbs, and wearing glasses." He
further stated:

Tha affiant is working in ¢onjunction with other
mambers of the Narcotics Bureau, and a registered
informant SOI # 2179, who is credible [*5] and
reliable, having been utilized by members of the
Narcotics Bureau on at least 10 agcasions,
resufting in the arrests of at least 10 persons for
VCEA and related offenses, with at least § persons
having been convicted tn 38<th> District and 3<rd>
Circuilt Courts, and with some cases still pending.

On 4-19-04, the affiant met with the S0 and
formulated a plan to make a controlled substance
purchase from the above locafion, The SOOI was
saarched for drugs and money, with negative
rasults obtained. The SOl was then issued a sum of
pre-recordad secret service funds with which to
meke an [sic] purchase, and then driven to the
above location. Upon leaving the affiant, the SOI
walked directly to the front entrance of the above
location, whereupon entering the lobby and out of
the affiant's sight, stayed for a short time. Upon
exiting the bullding, the SO/ returned directly to the
affiant, turning over to the afflant a quantity of
suspected cocaine, and stating that it had been

purchased from the above location, and the above
described B/M. The SOl was once again ssearched
for drugs and money with negative results.

The evidence was conveyed to the Narcotics
Bureau analysis sectlon where it [**6] was tested
and found to contaln cocaine by PO Dekun. The
cocaine was placed inlo LSF N002889104.

During trial, Officer Eastman testified that the funds
given to the informant were not pre-recorded funds. JA
288, During a pretrial hearing, Officer Michael Deacon
{(his name was misspelled as "Dekun" in the affidavit)
tastified that he performed a test on the substance
purchased by the confidential informant which was
posltive for cocaing, but that this analysis was not
performed in a laboratory. Defendant moved to
supprass the warrant under Franks v. Delawars, 438
U.S. 154, 98 8. Cf. 2674 57 L. Ed. 2d 667 (1978},
arguing that two false statements In the warrant
rendered 1t invalid. The district court denied the motion
to suppress.

[*426] HAN1T Upon review of a "district court's ruling on a
Franks challengs, we review de novo the district courl's
iagal conclusions, and we review the district court's
findings of fact for clear error." United Sfafes v.
Keszthelvi, 308 F.3d 557, 566 (6th Cir, 2002). HN2 The
first step in the Franks analysls is to determine whether
'z false statement knowingly and intentionally, or with
reckiess disregard for the truth, was included by the
affiant in the warrant affidavit].]" Franks, 438 U.S. ai
155-56. Mere [*7] inadvertance or negligence in
making erroneous statements is insufficient to require
exclusion. United Stafes v. Elkins, 300 F.3d 638, 648
{6th Cir. 2002). If the affidavit Is found to contain false
statements knowingly or recklessly made, then the next
stap in the analysis is to determine "with the affidavit's
false material set to one side,"” whether "the affidavit's
remaining content is insufficient to establish probable
cause[.T" Franks. 438 U.S. at 156. If the affidavit, minus
any recklessly or intentionally made and materially false
staternents no longer establishes probable cause, then
the court must hold the search warrant Invalid. Franks,
438 U. 8, af 156,

in regard to the reference to "pre-recorded” funds,
Officer Eastman testifled af trial that the funds used in
this case were not pre-recorded, and that this was "just
a common terminology used in each and every affidavit
that I've ever donel.]" JA 258. Although the disirict court
indicated its disapproval of the use of this language as
boilerplate, the court never made a specific finding as to
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whethar the false statement was intentlonally or
recklessly included in the affidavit. Instead, the court
concluded that use of the term [*8] "pre-recorded” was
not material. The court noted that because there was no
referencas in the affidavit to any additional fact which
would render the pre-recorded nature of the funds
relevant, such as the discovery of pre-recorded funds on
the premises, whether the funds used to purchase drugs
wers pre-recorded had no bearing on the existence of
probable case or the magistrate's determination. JA
1092-1093. This court agrses. Even assuming that the
false description of the funds as "pre-recorded” was
knowingly or recklessly mads, the characterization of
the funds as "pre-recorded" was not material {o the
magistrate's finding of probable cause In this case.

As to the referenca fo the "Narcotics Bureau analysls
section,” defendant argued that the tarm “"analysis
section" suggests a laboratory. Officer Deacon tesified
that he warks in the Narcotics Prisoner Processing Unit.
JA 312, Although he was not familiar with the term
"analysis section," he stated that he doas perform drug
testing. JA 314, He testified that the chemicals he uses
to test for the presence of a controlled substance are
the same chemicals used in the lab, and that any
distinction arises tn testing for potency or purity, [**81 JA
314. He stated that he did perform the analysis in the
instant case, which was positive for cocaine, and that he
assigned the lock seal folder a number, as stated in the
affidavit. JA 316,

The district court found that the reference to the
"analysis section" was not included in the affidavit with
the intent to mislead the magistrate concermning the
nature of the drug test, but rather was an "inartful
mischaracterization.” JA 346-348. The court noted that
the affidavit stated that the test was perfermed by
Officer Deacon, with no Indication that he was a chemist
or lab technician. JA 3486, The fact that the test was
performed by a police officer suggests a field test rather
than a laboratory analysls, and supports [*427] the
district court's finding that the affiant had ne intent to
mislead the magistrate concerning whers the test was
conductad. With the exception of the use of the
ambiguous term "analysis section,” the other statements
concerning the testing of the substance, Including the
fact that the test was positive for cocaine, ware trug and
correct, We agres with the district court's conclusion that
the refarence to "analysis section" was not an
intentional or material falsehood.

The [*10] district court also parformed the second
branch of the Franks analysis, The disirict court noted

the fact that the informant had worked with the police on
numerous cccasions and "had a track record which had
been borne out." JA 1084. The court further noted that
Officer Eastman searched tha Informant and found no
drugs or money on his person bsfore he sntered the
building, and that when he searched the informant on
his return, he had cocaine but no funds, JA 1084. The
court concluded that even disregarding the inaccurate
statements In the affidavit, the warrant was still
supported by probable cause. JA 1084-85, 1093-94.

HN3 "To demonstrate probable cause to justify the
issuance of a search warrant, en affidavit must contain
facts that indicate a fair probability that svidence of a
crime will be located on the premises of the proposed
search." United States v. Frazier, 423 F.3d 526, 531
{6th Cir. 2005) (intermal quotations and citation omitied),
The affidavit In this case |s based in large part on .
information provided by a confidential informant, In such

a case, the court must consider the veraclty, réfiability,
and basis of knowledge for that information as pari of
the totality of the circumstances [**11] for evaluating
that information. Unifed Stales v. Hefton, 314 F.3d 812,
819 (Bth Cir. 2003). However, "the affiant need only
specify that the confidential informant has given
accurate information in the past to qualify [the informant]
as reliable." Unifed States v. Greene, 250 F.3d 471, 480
{6th Cir, 2001).

The affidavit indicates that the informant was known to
the affiant, and that he had worked with officers of the
Narcotics Bureau on at least ten previous occasions,
resulting In the amests of at least ten persons and at
least five convictions. This Information was sufficient to
establish the rellability of the informant. See United
Btafes v, Rodriquez-Suazg, 346 F.3d 637, 646 (6th Cir,
2003)(informant assisted law enforcement with
information leading to more than three arrests and
convictions); Unffed States v. Willlams, 224 F.3d 530,
532-33 (6th Cir. 2000) {finding a confidential informant
reliable where the affildavit stated that the informant had
provided information leading to "arrests and
convictions"™).

The affidavit also states that Officer Eastman, an officer
with seventesn years expsrience I the Narcotics
Bureau, searched the informant with negative results,
gave funds to [**121 the informant, and watched the
informant enter the bullding at 2701 Chrysler. When the
informant returned, he delivered a substance to the
officer which tested positive for cocaine, The informant
was searched again, and he had no ¢ash or drugs on
his person, The affidavit further states that the Informant
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told the officer that he had purchased the substance at
Apartment Number 1721 from the individual described
in the affidavit,

We agree with the district court that the facts contained
in the affidavit are sufficient to establisn probable cause
evan If the false statements are disregarded, and
defendant's motion to suppress the warrant [*428) was
properly denled, 1

Il

Defendant argues that his right to confront witnesses
under the Sixth Amendment of the Unifed Slates
Consfitution was violated when Officer Eastman was
permitted to testify concerning information the police
had received about there being a known shooter on the
premises. HN4 W review the guestion of whether the
admission of evidence violates the Confronfation Clause
de novo. Unffed States v. Sfover, 474 F.3d 904, 912
{(6th Cir. 2007).

HNE The Confrontation Clause of the Sixth Amendment
gives a criminal defendant the right to confront the
witnessas against him and the oppertunity to cross-
examine such witnesses, Stewart v. Wolfenbarger, 468
F.3d 338, 347 {6th Cir. 2008). In Crawrord v,
Washington, 541 U.S. 36, 124 8, Ct, 1354, 158 L. Ed.
2d 177 (2004), the Supreme Court held that this
provision bars "admission of testimonial statements of a
witness who did not appear at trial uniess he was
unavailable to testify, and p*14] the defendant ha[s] had
a prior opportunity for cross-examination." /d, af 53-54,
However, the Confrontation Clause "does not bar the
use of testimonial statements for purposes other than
establishing the fruth of the matter asserted." /d. af 59 n.
g see also United States v. Pugh, 405 F.30 380, 399

1Defendant argues that the warrant must be heid invalid
because, if the magistrale had known that the affidavit
contained false statements, he may have concluded that
Officer Eastman was totally lacking in credibility and may have
declined to lssue the warrant, although there is no evidence
that any of the other stalements in the affidavit were falss.
This approach would be equivalent to holding that the mera
presence of false statements is sufficlent to Invalidate the
warrant. That is not the law. Rather, Franks also requires an
[**13] independent analysis of the affidavit by the reviewing
courts to determine if the facts in the affidavit, minus the false
statements, are sufficient to establish probable cause. Franks,
438 U.S_ at 138 It is only when probable cause is found
lacking during this process that the warrant must be held
defective, i,

(6th Clr. 2005),

In this case, defense counsel cross-examined Officar
Eastman congcerning the short amount of time the police
walted after knocking and announcing thelr presence
before they broke down tha door of the apartment. JA
270-273. On redirect, the prosecutor was parmitted to
ask Officer Eastman why the police entered the
apartmant so quickly, and Officer Eastman stated that
"in cur pra-rald debriefing, we had Information from our
§0! [that] there may have been a person on the
premises who was deemed a shoocter. And so for that
fact, the safety of the raid, personne! was the greater
consideration at that point." JA 284. He was then asked
what he meant by "shooter," and he responded,
"Someone who is known to have shot paople ... in the
past." JA 284, He explained that if the information was
reliable, it meant that an increase in the time it tock the
officers to enter the apartment aiso p*15] raised the
likelihood that they would receive fire from an individual
on the inside, JA 284, After this testimony, the court
instructed the jury:

In this case, you may usa Officer Eastman's
testimony to understand and evaluate the reasons
why he went into-he and the other officers went into
the door as quickly as they did,

In other words, you may use it in eveluating what
was his state of mind at the time and what they
knew at the time.

However, you may not use it for ths fruth of what
was stated in thesa-in these statements.

In other words, that there was, In fact, a shooter in
the apartment at any time previously, only as the
evidence bears [*429] upon why the officers acted
as they did. Okay? But not for the truth,

JA 285-86.

The record Indicates that Officar Eastman's testimony
concarning the information the police had received
about @ possible shooter was offered not for the truth of
the matter asserted, hut rather to explain, in responsa to
the defensea inguiries, why the police did not walt longer
after announcing their presence before breaking down
the door. See Unifed Stafes v. Chance, 306 F.3d 358,
388 (6th Cir. 2002) (HN6 "\Wihere one party has
‘openad the door' on an Issue, the opponent, [*16]in
the trial court's discretion, may intreduce evidence on
the same issue to rebut any false impression that may
have been created by the sarlier admission of
evidence."), The trial court gave a cautionary instruction




Page ¢ of 15

272 Fed. Appx. 421, %429, 2007 U.S. App. LEXIS 27698, **16

to the jury which limited the jury's consideration of the
evidence to that purpose. "Faderal courts ganerally
‘presume that juries follow thelr instructions.” Hill v.
Mitchell, 400 F.3d 308, 325 (6th Gir. 2005){quoting
Washington v. Hofbauer, 228 F.3d 689, 7086 (6th Cir.
2000}). 2 Since the statement was not offered for the
truth of the matter asserted, Officer Eastman's tesfimony
did not violate the Confrontation Clause, and the frial
court did net err in allowing this testimony.

Defendant argues that the trial court erred in preciuding
defense counsel from cross-examining Officer Blanding
concearning three prior incidents in which Officer
Blanding discharged his weapon. ® The district court
concluded that the proffered evidence was not
admissible under Fed.R.Evid, 404(b). ™71 HN7 This
couri reviews the district court's evidentiary rulings for
an abuse of discretion. United States v. Ayoub, 498
F.3d 532, 547 (6th Cir. 20G7). "A district court abuses its
discretion when it applies the incorreci legal standard,
misapplles the correct legal standard, or refies upon
clearly erronecus findings of fact." Schenck v. City of
Hudson, 114 £.3d 530, 533 (6th Cir. 1997}, The lower
court's ruting will be reversed only if we are firmly

convinced that a mistake has been made. Pugh, 405
F.3d gt 387.

Fed.R.Evid. 404(h) provides In relevant part:

HN8 Evidence of other crimes, wrongs, [**18] or
acts is not admisslble to prove the character of a
person in order to show action in conformity
therewith. It may, however, be admissible for other
purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity, or

2Even If the Jury was tempied to ignore these Instrustions,
there was no testimony Iidentifying either defendant or any of
the three females found in the apariment as the "shootsr”
referred to in the siatement.

3The first incident allegedly occurred in 1985 when Offlcer
Blanding, while searching an abandoned building for
squatters, shot at a pigeon that startied him. In 1997, Offlcer
Blanding was off duty and standing outside a nighiclub at 2:00
a.m. A man drove up to Officer Blanding and began firing, and
Officer Blanding refurned the fire, empiylng his weapon. In
1988, Officer Blanding, again off duty, was withdrawing money
from an ATM machine in a bank parking lot when a man
opened his car door. Sesing an object in the man's hand and
thinking that he was being robbed, Officer Blanding shot the
man. JA 166-168.

absence of mistake or accident,

HNS In determining the admissibility of evidencs under
Rule 404(b}, the district court must apply a thres-step
analysis: (1) Is there sufficient evidencs that the other
act in question actually occurred; (2) is the evidence of
the other act probative of a material issue other than
character; and [*430] (3) does the probative value of
the evidence substantially outweigh its potential unfair
prejudicial effect. United States v. Jenkins, 345 F.3d
928, 937 (6th Cir. 2003).

HN10 Under Rule 4G4(b), evidenge of prior acts Is not
admissible to show criminal disposition or propensity,
United States v. Latiner, 385 F.3d 847, 956 (6th Cir.
2004)(svidence of past criminal activity |s inadmissible
to show criminal propensity); Unifed Stafes v. Ushery,
968 F.2q 575, 580 (6th Cir. 1992) (Rule 404(b) bars
evidence offered to show criminal disposition or
propensity}. Rule 404{b) applies to any person, and
contemplates the prior act by another [**19] parson
being offerad as exculpatory evidence by tha defendant
as "reverse 404(b) evidence." See United Siafes v.
Lucas, 357 F.3d 588, 605 (6th Cir, 2004), However,
avidence of prior acts of a third party offered by a
defendant is subject to the same strictures and analysis
as Rule 404(h) evidence offered by the government. /d.
at 606-08; see also United States v, Williams, 458 F.3d
312, 317 (3d Cir, 2006)(prohibition against propensity
evidence applies to acts of a third party offered by a
defendant).

Defendant argues that the proffered evidence was
admissible under Rule 404(bh) because It tended to show
that Offlcer Blanding may have fired at defendant even
though he did not see defendant with a gun, and that he
fled about sesing defendant pull a weapon in order to
shield himself from liability. Assuming arguendo that
there was sufficlent evidenca that the other acts
oceurrad, the district court correctly noted that the
evidence of the prior incidents went to Officer Blanding's
character, specifically, his propensity to "shoot first and
think up an explanation later." JA 581. HNT1 A person's
propensity {o act in a certain way is not a ground for the
admission of prior act evidence under Rule 404(b).
[(**20] Insofar as defendant argued that the prior acts
might bear on Officer Blanding's credibility, the
refarence to "motlve" in Rule 404(b} does not refer to a
motive to testify falsely. See United States v, Black, 28
F.3d 1214 (table), 1994 U, 8. App. LEXIS 16878, 1994
WA 325992 af *2 (6th Cir. July 5, 1994} Rufe 404{b)
doss not pertain to evidence on the issue of credibility);
United States v. Farmer, 923 F.2d 1557, 1867 (11ih Cir.
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1881)(the word "motive" as used in Rule 404(b) doses
not refer to a motive to testify falssly). See also, United
States v, Taylor, 417 F.3d 1178,_1180 {11th Cir. 2005}
{holding that trial court properly disallowed evidence of
citizen complaints of alleged raclal harassment, brutallty
and evidence planting against officer to show that officer
had a motive to frame the defandant and lie at trial,
"motive" in Rule 404(b) context does not refer to
witness's motive to fesiify falsely). The district court
correctly held that the proffered evidence was not
admissible undar Rufe 404(b).

The district court was also concerned about the danger
of confusion which would arise by "having a parade of
withesses ... testifylng about acts not directly related to"
the case agalnst defendant, that "the Jury could

[**21] easily be misled and confused and that this would
be not only confusing to the jury, but would ba very
prejudicial to the governmant's case.” JA 582-83. HN12
Under Fed. R.Evid. 403, ralevant evidence "may be
excluded If its probativa value is substantially
outwslghed by the danger of unfalr prejudice, confusion
of the Issues, or misleading the jury." Fed.R.Evid, 403,
The district court has broad discretion in determining
whether the danger of unfalr prejudice outwaighs the
probative value of the evidence. United Stafes v. Mack,
258 F.3d 848, 555 (61h Clr, 2007), The district court did
not abuss its discretion in halding that even if the
svidence was admissible, its probative value was
substantially cutwelghed by the [*431] danger of jury
confusion and unfair prejudice to the government. 4

Defendant claims that the inability to cross-examine
Officer Blanding concerning the prior shootings denied
defendant his Fifth Amengment right {0 present
evidenca in his defensa and his Sixth Amendment right
fo cross-examine his accusers. However, HN73 "a
cornplete defense does not Imply a right to offer
evidence that is otherwise inadmissible under the
standard rules of evidence." Lucas, 357 F.3d at 606.
Since the proffered evidenca was not admissible undsr

Rule 404h), defendant's Fiffh Amendment challenge
fails,

4In correlation with prohibiting inquiry into the prior shooting
incldenis involving Officer Blanding, the distriet court, fo
defendant's henefit, also denied the govemment's request to
deive into the defendant's alleged tendency to brandish a
weapon when confronted by the police, and struck the
brandishing element from the § 824(c) count, theraby reducing
the petential penalty on that count, JA 582-84; 1125
[**22] These additional rulings are nof at jssue in this appsal,
and we express no opinion as to whether they were correct.

Likewise, HN14 "not all Imitations on cross-axamination
have constitutional implications" and courts are
accorded broad discretion in limiting cross-examination.
Wiright v. Daliman, 989 F.2d 174, 179 (6th Cir. 1993);
see also, Delaware v. Van Arsdall, 475 L. S, 673, 679
106 5. Cf. 1431, 891, Ed. 2d 674 (1986) ("[T]rial judges
retain wide latitude insofar as the Confromtation Clauss
is concerned to impose reasonable limits on such cross-
examination based on concerns about, among other
things, harassment, prejudica, confusion of the issues,
the withess' safety, or interrogation that is repetitive or
only [*23] marginally relevant,"). "Limitations on specific
inguiries by the defense are permissible so long as 'the
fury has sufficlent other information upon which it may
make a discriminating appralsal of the witness's motives
and bias." Dalfman, 989 . 2d at 179 {quoting Unifed
States v. Baker, 494 F.2d 1262, 1267 (6ih Cir. 1974)).
Here, defense counsel thoroughly cross-examined
Officer Blanding concerming his encounter with the
defendant. Officer Blanding was asked if he could have
been mistaken under the pressures of the situation
about seeing a gun in defendant's hand. JA 527, Officer
Blanding acknowledged that if he admitted that
defendant did not have a gun, this wouid exposa him to
civil liability and criminal prosecution, JA 528-28, He
was questionad about whether he could make & mistake
about somaone having a gun. JA 530, The exclusion of
evidence of the prior shootings did not prevent the jury
from appraising Officer Blanding's motive and credibility,
and the trial court's ruling did not infringe upon the
defendant's right to confront witnesses under the Sixih
Amendment,

V.

Defendant argues that the court erred in admitting
medical records which indicated that defendant had
cocaine [**24] in his system at the time he was arrested.
Defendant argues that this evidence was not relevant to
the issue of whether ha acted in an aggressive manner
during the rald.

HN15 Relevant evidence is "evidence having any
tendency to make the existence of any fact that is of
consequence to the determination of the action more
probable or less probable than it would be without the
evidence." Fed. R Evid. 401, Defendant does not
contend that the issue of whether he acted aggressively
was not "of consequence to the determination of the
actlon[.]" Evidence that the defendant acted
aggressively supportad Officer Blanding's testimony that
defendant pulled a gun, which in tum was relevant to
prove that defendant used or carvied a firearm during
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[*432] and In relation to a drug trafficking offense, as
allegad In Count 4, and possessed a firearm, as alleged
in Gount &ix. Rather, defendant argues that the district
court srred in determining that the pressnce of cecalne
in defendant's system made It more probable that the
defandant acted aggrassively.

Sergeant Joseph Harris testifled that he had been a
police officer for ninetesn years, JA 614. Based on
Sergeant Harrig's experience in narcotics investigations
with [*25] the Detroit Pollce Department and the Drug
Enforcemant Agency, the district court found that he
could testify as an expert concerning narcofics
trafficking. JA 819-22. Sergeant Harris testified that he
had purchased drugs approximatsly five hundred times.
JA 625, He further stated, based on his experience, that
crack cocaine dealers sometimes use cocaine, and that
he had often seen persons under the influence of
cocaine. JA 669-70, Sergeant Harris testified that
persons under the influence of cocaine are "[hjard to
contain, don't follow directions. Strong, very combative.”
JA B71. He also stated that persons under the Influence
of cocaine are very aggressive, and will not follow
ordars due fo thelr combatlve nature. JA 672. The
district court noted this testimony and concluded that the
fact that defendant was under the influence of cocaine
went to the defense theory that defendant did not
respond aggressively with a gun. JA 867,

The medical records satisfy the requirements for
relevant evidence. In light of Sergeant Harris's testimony
that cocaine users act aggressively, the medical records
stating that defendant had cocaine in his system at the
time of his arrest made it more probable [**28] than it
would have been without that evidence that he acted
aggressively by pulling a firearm. Defendant notes that
the records failed to indicate the concentration of
cocaine in defendant's system, but this goes to the
waight to be given the evidence, not to its admissibility.
See Moross Lid, Parinership v, Eckenstein Capifal, [ng.,
466 F.3¢f 508, 516 (6th Cir. 2008)(HNT6 weakness in
factual basis for expert opinion goss to weight of
evidence rather than admissibilty). The disfrict court did
not abuse its discretion in admitiing this avidence.

V.

Defendant argues that the prosecution falled to disclose
evidence prior to trial in violation of fed R.Crim.P. 18
and Brady v. Marviand, 373 U.8, 83, 83 8. Ct. 1194, 10
L. Ed. 2d 215 (1963). During frial, defendant moved for
a mistrial due to the government's alleged failure o
disclose cartain evidence prior to trial, specifically: (1) a

fingerprint analysis of a print ideniified as belonging to a
co-defendant; (2) the shirt worn by defendant at the time
he was shot; and (3) the falsity of the statement in the
warrant affidavit that the funds used by the confidential
informant were pre-recorded funds. The court deniad
the motion for a mistrial. JA 598-613, Defendant
repeated [*27] these arguments in a motion for a new
frial made prior to sentencing. JA 176-177. The trial
court also denied the motion for a new trial, JA 1108,

HN17 We review a district court's decisions under Sule
186, as well as the denial of a mistrial due {o delayed
disclosure of evidence, for abuse of discretion. Unifed
States v. Davis,_306 F.3d 398, 420 (6th Cir. 2002);
Unifed States v. Quinn, 230 F.3d 862, 866 (6th Cir.
2000). HN18 The district court's determination as to the
existence of a Brady violation is reviewed de novo,
Unifed States v. Graham, 484 F.3d 413, 418-17 {(6th Cir,
1998}, For the following reasons, we conclude that
defendant was not denled a fair triat.

[*433] HN19 Fule 16 provides that the government,
upan request by a defendant, must permit the defendant
to inspect and e copy or photograph papers or tangible
objects "if the item Is within the government's
possession, custody, or control* and is material to
preparing the defense, Intended for use in the
govarnment's case in chief, or belongs to the defendant.
Fed R.Ciim.P. 16(a)(1)}{E). Rule 16 also provides that
the government must permit defendant to inspect and
copy or photograph the results or reports of any
scientific test if: (1) the item [*28] is within the
government's possassion, custody, or control; (2)
counse| for the government knows or should have
known of the item's existence through the exercise of
due diilgenca; and (3) the item [s either material to the
preparation of the defendant or intended for use during
the government's case In chief. Fed.R.Crim.P.
18(a)1){F).

HN20 If the trial court finds that a violation of Rule 16
has ocourred, the court may impose a number of
sanctlons, Including entering an order mandating
discovery or inspection, granting a continuance,
excluding the undisciosed evidence, or granting any
other remedy "that is just under the circumstances.”
Fed.R.Crim.P. 16(d)(2). In deciding the appropriate
remedy, the court considers; (1) the reasons for any
delay in producing materials, including ill infent or bad
faith; (2) the degree of prejudice, if any, to the
defendant; and (3) whether any prejudice may be cured
with a less severe course of action like a continuance or
a recess. Unifed Stafes v. Maples, 60 F.3d 244, 247
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(6th Cir. 1895},

The Suprema Court held in Brady that HN21 "the
suppression by the prosecution of evidence favorable to
an accused upon request violates due process where
the evidence is [*29] material aither to guiit or to
punishiment, Irrespactive of the goed faith or bad falth of
the prosecution." Brady, 373 U, S, at 87, To establish a
Brady violation, the defendant must show that: (1) the
avidence must be favorable to the defendant because of
its exculpatory or impeaching nature; (2) the evidence
was willfully or nadvertently suppressed by the
government; and (3) the defendant was prejudiced.
Strickler v, Greene, 527 U.S. 263, 281-82, 119 8, CL.
1936, 144 L. Ed. 2d 286 (1998). Evidence "is material 'if
there Is a reasonable probability that, had the evidence
been disclosed to the defense, the result of the
pracesding would have been different." /d, af 280
{quoting United States v, Bagley. 473 LS. 667, 676,
1058 5. Ct. 3375, 87 L. Ed. 2d 481 (1985)). Evidence is
favorable to the dafendant if it exculpates the defendant
or enables the defendant to Impaach wiinesses, Bagley,
473 1.8, af 676,

in this case, the evidence noted by defendant was
disclosed during the course of the irial, HN22 "Brady
generally does not apply to delayed disclosure of
exculpatory information, but only to a complete failure to
disclose." United States v. Bencs, 28 F,3d 555, 560-61
(6th Cir. 1864). Delay only violates Brady when the
delay Itself causes prejudice. United States v. Blood,
435 F.3d 612, 627 (6th Cir, 2008},

A,

The [**30] first alleged violation relates to the results of
a fingerprint analysls, On the first day of trial, prior to
opening statements, counsel for tha government
informed the court that he had just spoken with the lab
on the phane, and was informed that the lab had
identifiad the fingerprint of co-dsfendant Bianca
Shslman, The prosecutor did not know on what piece of
evidence the print had bean found or the quality of the
orint, and he told the lab to fax the report to chambers,
JA 3868, Since the parties had not yet seen the [*434]
report, tha court instructed counsel not to mention it
during opening statements. JA 357, In arguing the
mistrial mation, defensa counsel exprassed no problem
with the fingerprint analysis itself because counsel
viewed that evidence as being exculpatory to the
defendant, but counsel argued that defendant was
prajudiced becauss counsel was not able to refer to this
evidence during tha opening statemenis. JA 603-07.

The district court concluded that the defendant falled to
show prejudice because the abllity to use the fingerprint
evidence during trial was more effective than an
opening statement, which was not evidence. JA 613,

No violation under Rule 16 or Brady ocourred [**31] in
regard to the fingerprint analysls. The district court
noted that the analysis was complsted right before the
trial bagan. JA 1068-1070. Defense counsel also siated
that "the fingerprint analysis, apparently, did not take
place until one business day before trial began." JA 803,
There is no evidence that the results of the analysis
were in the possession, custody or control of the
government prior {o trial. Thus, the failure to provide the
report of the analysis fo defendant prior to trial did not
violate Rule 16. Likewise, HN23 "Brady and its progeny
have recognized a duty on the part of the prosecuior to
disclose material evidence that is favorable to the
defendant over which the prosecution team has control,”
Graham, 484 F.3d at 417. Brady does not impose a duty
upaen the government {o discover information which It
does not possess. /d.

In any svent, defendant has not shown prejudice due to
the delay In disclosure, since he was able to take

_ advantage of the exculpatory fingerprint evidence at

trial. Detactive Sergeant Charles Morden testlfied that a
fingarprint belonging to Bianca Shelman was found on a
plastic bag, and stated on cross-examination that no
other identifiable fingerprints {**32] were found. JA 821,
832, Defanse counsel argued during closing that no
fingerprint evidence linked defendant to the drug
evidence found at the scene. JA 1030, Defendant has
shown no prejudice from the fact that counse! was
unable to refer to this evidence during opening
statement,

B.

The second alleged violation concerns the government's
failure to turn over the shirt defendant was wearing
when he was shot, This evidence was subject o
disclosure under Rule 16. However, there is no
evidencs that the government intentionally failed to
disclose this evidence to the defendant in violaiion of
Ruig 16. The district court noted that it was not clear
that the shirt was not made available at the original
production of evidence, JA 1079. The prosecutor
indicated that he did not recall defense counsel asking
for the shirt, and stated that "had | known that's
something they want, of course, we give it over." JA
608-8. During trial, the court ordered the government to
turn the shirt over to defense counsel, and the
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government complled. JA 808,

Sinca the shirt in question was the defendant's proparty,
lhe defense also knew or had reason to know that this
evidence existed, HN24 "[Tlhere Is no Bradly violation
[**33] if the defandant knew or should have known the
essential facts parmitting him to take advantage of the
infermatlon In question[.]" Carter v, Sell, 218 = 3d 587,
801 (6th Cir. 2000}. If the defendant wanted to arrange
for an expert analysis of the shirt prior to trial, he could
have petitioned the government and the court for the
production of the shirt for testing.

in addition, defendant has not shown how he was
prajudiced by the failure to produce the shirt sooner. In
denying defendant's motion for a new trial, the district
[*435} court noted there was no indication that the shirt
was exculpatory evidence. JA 1079, Defendant argued
that the shirt was relevant to the Issue of whether he
was shot on his right side, as Officer Bianding testified,
or his left side, the location of his colostomy bag. JA
500, 502. Cfficer Blanding testified that the gun was on
defendant's left side, but agreed that na blood could be
seen on the gun In the photograph produced at frial. JA
806-7, Defendant's theory was that If he was shot in his
teft side and the gun was located on his left side, there
should have been blood on the firearm as a result of the
gunshot wound. However, the record is sllent as to what
[*34] evidenca, If any, the shirt would reveal on those
issues. Other evidence showasd that the shotgun shall
used to shoot defendant contained approximately nine
peliets. JA 469, The defendant's hospital records
showed one pellet wound on the left side, with the
remainder being in the center and right side of
defendant's abdomen. JA 580, Therefore, defendant
has not shown that the shirt would have supported his
theories.

The district court also noted that defense counsel had
the opportunity to inspect the shirt during trial, but
decided not to use if, that the shirt was made avallable
to defense counsel in sufficient time to obtain an
analysis of the shirt by a forensic expert, and that
defense counsel made no request for a continuance for
that purpose, JA 1075-80, In light of defendant's failure
to request a continuance to obtain an expert
examination of the shirt, no prejudice has been shown.
See Q'Hara v. Brigano, 499 F.3d 492, 503 (6th Cir.
2007)(noting defendant's failure to request a
continuance to prepare a defense or subpoena
supporting evidence), United States v. Hofloway, 740
F.2d 1373, 1381 (6th Cir. 1984){declining to find
prejudice in light of defense counsel's fallure to request

f**38] a continuance).
C.

The third alleged viclation Is the fallure to disclose prior
to trial that the description "pre-recorded” funds was
falsa. This fact was revealed at {rial through the cross-
axamination of Officar Easiman. No Rufe 16 viciation
occued, because the government was not required
under Rule 16 to disclose the anticipated statements of
witnesses prior to trial, See Fed R.Crim.P.
167a)(2}{HN28 Rule 16 does not "authorize the
discovery or inspection of statements made by
prospective government witnesses except as provided
in 18 U.S.C. §3500."); 18 1. 8.C. §3500(a) (no
statement made by a government witness other than the
defendant shall be subject to discovery or inspection
"until said withess has testified on direct examination in
the trial of the case.").

Likewise, HN26 pretrial disclosure of exculpatory or
impeachment evidence is not necassarily required
under Bracly. "As a gensral proposition, [tlhere Is ho
genaral constitutional right to discovery in a criminal
case, and Brady did not create one...." Unifed Stafes v.
Mullins, 22 F.3d 1365, 1371 (6th Cir. 1994} (quoting
Weatherford v. Bursey, 429 U.S. 545, 559, 97 S. Cf,
837, 61 L. Ed. 2d 30 (1877)). "Where a defendant
claims a violation of Brady because of the Government's
[*36] faillure to produce impeachment evidence, 'so
long as the defendant is given impeachment material,
even exculpatory impeachment materlal, In time for use
at trial, we fail to see how tha Constitution is violated.™
Unifed States v. Crayfon, 357 F.3d 560, 569 (6th Cir,
2004 (quoting United States v. Presser, 844 F.2d 1275
1283 (6th Cir, 1988)).

Defense counse! thoroughly cross-examined Officer
Eastman concerning his erroneous statemeant in the
warrant affidavit [*436] that the funds used were pre-
recorded, JA 257-263. Defense counsel noted the false
statement during closing argument. JA 1013-14. Thus,
defendant was able to make use of any impeachmant
value to be had from that svidence, Likewise, the
disclosure of this evidence during trial did not prejudice
defendant's position regarding his motion to the
suppress the search. As noted previously, the district
court correctly determined that the fact that pre-
recorded funds were not used was not material to the
issuance of the search warrant. Defendant has not
shown that he was prejudicad by the disclosure of the
false statement in the affidavit during trial.
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VI,

Defendant arguss that hs was denied a fair trial due to
prosecutorial misconduct. [*37] HN27 We review tha
question of whather prosscutorial misconduct requires
reversal de novo. Stover, 474 F.3d at 814. This court's
review of a prosecutorial misconduct claim Involves a
two-step analysis: {1) were the prosecutor's remarks
improper; and (2) were the remarks sufficiently flagrant
to warrant reversal, United Stafes v. Jamieson, 427 F£.3d
394, 413 (6th Cir. 2008). in determining whether the
conduct was "flagrant," we consider four factors; (1)
whather the remarks tended fo mislead the jury or to
prejudice the accused; (2) whether thay were isolated or
extensive; (3) whether they wera daliberatsly or
accidentally placed before the jury; and (4) the strength
of the evidence against the accused. Blood, 435 F.3d at
628. "In examining prosecutorial miscondugt, it is
necessary to view the conduct at issue within the
context of the trial as a whole." Unjted States v. Beverly,
369 F.3d 516, 543 (6th Gir. 2004).

Defendant first érgues that counse! for the government
acted improperly in identifying the confidential informant
and co-defendant Hoyle as witnesses.

Prior to opening statements, the governmant stated thet,
contrary to ite earlier representations, It would be calling
the confidential a8} informant as a witness. JA 598-
99, Defense counsel objected about the lack of time to
prepare, and the court erdered the government to
provide defense counsel with the Informant’s files. The
court also indicated that it probably would not permit the
informant to teslify due to the delay in identifying the
informant as a witness. JA 602, The government
subsequently decided not to turn over the files, and did
not call the informant as a witness, JA 599.

The gist of defendant's argument is that the
government's decision to call the informant as a witness
deprivad his counsel of the opportunity to comment
during opening statements that the government
"supposedly has a key witness that can peint the finger
at" the defendant, but that "the government's afrald to
call that witness.” JA 600-01, Howaver, the
government's subsequent decision not to call the
Informant as a witness did not constitute misconduct,
Further, during closing argument, defense counsel was
able to comment on the fact that the govarnment had
not called the confidential informant as a withess,
stafing, "They have no confidential informant that they
could bring in and say Mr. Robinson sold ma drugs." JA
1023, Therefora, defendant [**39] can show no

prejudice from the prosecutor's actions.

The defendant also contends that the prosecutor
engaged In misconduct when he included Hoyle on his
list of potential withesses read to the prospective jurors
during voir dire, see JA 351, but did not call her as a
witness during trial, Defendant contends that the
government Included Hoyle on iis witness list to make
Its case look stronger and to intimidate defendant
[*437] into pleading gullty, The racord does not support
this contention. Defense counsel argued bsfore the
district court that they knaw from speaking with Hoyle's
attomey that she had ne intention of pleading guilty. JA
1072-73. Howevaer, the district court respondad that if
Hoyle was considering cooperating with the
governmeni, her attorney would not be likely to reveal
that information to defendant's counssel. JA 10783, The
court further observed that Hoyle was still engaged in
plea negotiations with the government at that time, and
that there was always a chance that Hoyle would
change her mind and decide to cooperate, JA 1072-74.

Defendant cites no authority for the proposition that the
prosecution is obliged to call sach and every potential
witness identified during voir [**40] dire, and the
government did not engage in misconduct by including
Hoyle's nams [n the list of potentiai witnesses read to
the Jury, As the district court commented, if the
government had falied to identify Hoyle as a witness
and she later decided to testify, defense counsel would
have objected to the government's failure to give the
prospective jurors the opportunity to say that they knew
Hoyle. JA 1074, In addition, defense counsel
commented during closing argument concaming the
govarnment's failure to call any co-defendants as
witnessas, stating, "They have no co-defendants,
cooperators, who's [sic] are going to come in and say
Mr. Robinson was a part of the criminal conspiracy and
he's guilty.” JA 1023. Defendant has shown no prejudice
from the inclusion of Hoyle's hame in the government's
list of poiential witnesses.

Defendant aisc argues that the prosecutor engaged In
misconduct whan he asked defense counsel in front of
tha jury whether counsel was willing to stipulate to
defendant's medical records, knowing that defense
counsel had praviously objected to the release of the
medical records on the grounds of physiclan-patient
privilege, JA 575-580; 668. Defense counsel responded
[*41] that they were not going to stipulate io the
admisslon of the records. JA 666, The district court
noted that the prosecutor should not have assumed that
there might bas a stipulation, but rejected defendant's
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argument that the prossecutor acted with ill will or that he
had requested the stipulation hoping to craate the
impression that the defense was hiding the records, JA
79587, 799; 801.

Vhile It may have been more appropriate for the
prosecutor to request a slde bar confarence to discuss
the stipulation, his acticns did not rise to the level of
misconduct. Tha remark was isolated and, as the trial
court noted, JA 797, it was not sufficient to raise an
Implication that the defense was trying to hide the
records. Defendant declined the district court's offer for
a curafive instruction. JA 798-08, Finally, the evidence
against defendant was strong.

We conclude that defendant was not denied a falr trial
due to the actlons of the prosecutor discussed above.

VH.

Finally, defendant argues that he I8 entitled to a new
trial due to the alleged cumulative errors comimitted
during trial. However, HN28 the accumulation of non-
eirors cannot collectively amount to a viclation of due
process. Campbell v. United States, 364 F.30 727, 736
{6tk Cir._2004), [*42) Since we have found no error in
the proceedings below, this argument is without merit,

VI

For the foregolng reésons, we affirm the defendant's
convictions,
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