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I. INTRODUCTION 

This appeal arises from the February 27, 2015 order on summary 

judgment requiring appellant GBI to remove approximately eight acres 

(nearly 100,000 cubic yards) of fill from the waters of Lake Chelan that 

had been in place since 1961. The February 27, 2015 decision and order 

was the fourth in a series of decisions leading to the conclusions below 

that: 

CBC members had sufficient "special interest" in the 
matters at issue to have standing to seek removal of the 
fill; 

The Shoreline Management Act ("SMA") at RCW 
90.58.270(1), (2) did not preclude civil actions seeking 
removal of pre 1969 fills based on claims of 
interference with navigational interests; and 

The Three Fingers fill substantially interfered with 
navigational interests of the plaintiffs sufficient to 
warrant a finding of public nuisance and abatement 
without regard to the public interests in development on 
such fill under the controls of the Shoreline 
Management Act ("SMA"). 

The Trial Court's decision was contrary to decades of property 

law. It found that a group of citizens, with no specialized injury resulting 

from the existence of the private fill, could seek to have it removed. 

Moreover, it disregarded the state's specific consent to navigational 

impacts of pre-1969 fill on navigable waters granted in the 1971 Shoreline 

Management Act, RCW 90.58.270(1). Under the Trial Court's 
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interpretation, fill that has been in place for decades is subject to removal 

if any members of the public complain. This is not what Washington law 

requires and would result in the undermining of the SMA, the very statute 

that was meant to authorize pre-1969 fills and resolve disputes like this 

one. Such a result would be chaos for Washington's shoreline property 

owners with historic (pre-1969) fills. For the reasons set forth below, the 

Trial Court's decision and order must be reversed and the case dismissed 

as a matter oflaw. 

H. ASSIGNMENTS OF ERROR 

Assignment of Error No. l. The Trial Court erred in denying 

GBI's motion to dismiss for lack of standing and directing GBI to remove 

the Three Fingers fill. Memorandum decision dated May 30, 2012; order 

entered July 11, 2012 (AR 458, 460 and AR 827-37, respectively). 

Assignment of Error No. 2. The Trial Court erred in entering an 

order on the State of Washington's and GBI's motions for reconsideration, 

which corrected the premature order to remove the fill, but erroneously 

confirmed standing by CBC to bring the action. Memorandum decision 

dated January 15, 2013; order dated February 15, 2013 (AR 1254 and AR 

1267-73, respectively). 

The Trial Court erred in granting 

CBC's motion summary judgment on the applicability of SMA, 
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RCW 90.58.270. Memorandum decision dated October 3, 2014; judgment 

entered December 9, 2014 (AR 1570 and AR 1613-22, respectively). 

Assignment of Error No. 4. The Trial Court erred in granting 

CBC's motion for summary judgment requiring the removal of the Three 

Fingers fill on GBI property as a public nuisance under RCW 7.48.140(3) 

as of 1969. Memorandum decision and order dated February 27, 2015 

(AR 2553 and AR 2547-51, respectively). 

HI. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. CBC is a citizens group seeking removal of fill placed in 

Lake Chelan--fill that has been there since 1961. Its members said that 

they would like to use the filled part of the lake for fishing, kayaking and 

beach purposes. RCW 7.48.210 limits standing for nuisance claims to 

those for whom the challenged action is "specially injurious." Did the 

Trial Court err in holding that CBC has standing in the absence of a 

showing of"special injury" to any of its members? Assignments of Error 

1, 2, 4. 

2. The fill on GBI property was placed in Lake Chelan before 

1969 and the adoption of the Shoreline Management Act, Chapter 90.58 

RCW. CBC's claim is based on the violation of the public trust doctrine 

and the Supreme Court decision in Wilbour v. Gallagher, 77 Wn.2d 306, 

462 P.2d 232 (1969). Under the Shoreline Management Act, however, the 
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state gave consent to navigational interference with respect to pre-1969 

fills such as this one. RCW 90.58.270(1). Further, the state specifically 

prohibited Wilbour-type suits, which seek to remove fills based on claims 

of navigational interference in adopting RCW 90.58.270(2). Did the Trial 

Court err in failing to grant GBI the protections to which it was entitled 

under the requirements ofRCW 90.58.270(1) and (2) in ordering the fill to 

be removed? Assignments of Error 1, 2, 3 and 4. 

3. The navigational intrusion of the Three Fingers fill was 

specifically approved by the state and maintained by GBI under the fill 

protection provisions of the SMA, RCW 90.58.270(1). Nothing 

maintained under the express authority of a statute can be deemed a 

nuisance. RCW 7.48.160. Did the Trial Court err in holding that the fill 

was a public nuisance when it was specifically approved and maintained 

by the authority of the Shoreline Management Act? Assignments of 

Error 2, 3, 4. 

4. Did the Trial Court err as a matter of law in ordering 

removal of the Three Fingers fill in the face of material uncontested 

testimony concerning the absence of "substantial interference" with 

navigational interests on Lake Chelan and the uncontested ability to use 

the Three Fingers fill, similar to many other fills the area to serve the 
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identified public purposes set forth in RCW 90.58.020. Assignments of 

Error 3, 4. 

IV. STATEMENT OF THE CASE 

A. The Three Fingers Fin. 

The case involves approximately eight acres of property in Chelan, 

Washington owned by GBI Holding Co. (GBI) and commonly referred to 

as "Three Fingers." (See Exhibit C-4 to Beardslee declaration filed 

January 29, 2015 (AR 2391), also attached hereto as Appendix 2, 

Attachment 1 for a site view of the property as it existed at the time the 

lawsuit was filed.) The property was created in the early 1960s, in 

accordance with the practice of the day, by placing fill on private land 

owned by GBI, which would otherwise be covered by the waters of Lake 

Chelan during the summer season. 1 The fill was created when GBI was 

hired to widen the highway adjacent to the GBI property in 1961-62. The 

site is improved with highway access and City of Chelan waterlines, but it 

has no structures. 

B. The Shoreline Management Ad and the Public Trust Doctrine. 

The case involves (1) the public trust doctrine, that is, the state's 

duty to manage navigable waters of the state to promote the public 

interest, (2) the 1969 decision of the Washington State Supreme Court in 

1 A full discussion of the unique nature of Lake Chelan shorelines can be found in the 
court's decision in Wilbour v. Gallagher, 77 Wn.2d 306, 462 P.2d 232 (1969). 
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Wilbour v. Gallagher objecting to the lack of any public control over fills 

in Lake Chelan, and (3) the subsequent response of the people of the state 

in adopting Initiative 43B, the Shoreline Management Act of 1971, 

rectifying the lack of control and authorizing the retention of existing fills 

subject to subsequent development under the control and public purposes 

of the Shoreline Management Act (see RCW 90.58.020). 

C. The Complaint and Procedural Backg:rm.nnd. 

No one complained about the three Fingers fill for decades. 

Indeed, there is evidence that the fill was used and enjoyed by members of 

the public on occasion and offered other benefits for the public. Scott 

McKeller declaration filed July 23, 2012 (AR 890-93). In December 

2010, GBI filed an application to subdivide the land into six parcels.2 

The plat was approved with conditions allowing the fill to remain. 

CBC initially appealed the plat approval, but withdrew its appeal and filed 

a civil action November 2011, seeking removal of the fill as a violation 

of the public trust "jus publicum" -that is, interference with the 

association's members' purported interest in being able to use the waters 

of Lake Chelan for recreational purposes. See complaint, request for relief 

at 8 (AR 10). 

2 A previous application for development into a townhouse program received much 
public opposition and was withdrawn. (AR 288-93, at 18-23, n 58-59 of short plat 
decision dated July 25, 2011). 
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After discovery and a series of motions, the Trial Court entered a 

final order directing GBI to "promptly remove" the property in question as 

a public nuisance. Memorandum decision and order entered February 27, 

2015 (AR 2552-53 and AR 2547-51, respectively). GBI appealed, as did 

the City of Chelan and the State of Washington. The appeals were 

consolidated. 

The case involves several parties. The plaintiff below is Chelan 

Basin Conservancy (CBC), a local group interested in protecting the "use 

and enjoyment of navigable waters of Lake Chelan." (CBC complaint at 2 

(AR4)). Defendant GBI has owned and controlled the Three Fingers fill 

since it was filled in 1961-62. Terhaar declaration filed January 25, 2012 

at 1 (AR 184 ). The City of Chelan is the local municipal corporation that 

chose to participate in the case. See City of Chelan answer and cross 

claim filed December 14, 2011 (AR 22-25).3 

The State of Washington was named and participated as the case 

involved questions about the state's authority under the public trust 

doctrine, though no specific claim was made against the state (see answer 

of the State of Washington, AR 96-101 ). The Chelan County Public 

3 The City of Chelan concurs with CBC that a violation of the public trust doctrine exists, 
but it holds that the remedy should be vested in the City, which wants to allow the fill to 
remain with a portion dedicated for a park. 
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Utility District was also named as it holds flowage rights in Lake Chelan, 

but announced early on that it was not participating in the case. 

The complaint was filed on November 4, 2011, seeking removal of 

the Three Fingers fill from the waters of Lake Chelan as a violation of the 

public trust doctrine. See complaint at I and request for relief at 8 (AR 3 

and AR 10, respectively). GBI initially moved to dismiss on standing 

grounds because CBC failed to allege any facts supporting a claim of 

special injury to one or more of its members as required by RCW 

7.48.210. CBC responded with declarations from three of its members 

who said they were interested in using the GBI property for beaches, 

fishing and kayaking should the fill be removed.4 

In response, the Trial Court specifically granted CBC standing to 

pursue the case. Remarkably, the decision also ordered the fill to be 

removed as a violation of the public trust doctrine, even though CBC had 

filed no motion for such a judgment. 5 Both the state and GBI filed for 

reconsideration. The Trial Court reversed its judgment on the ultimate 

question of removal due to issues of fact on substantial interference and 

4 See declarations of Hauge (AR 375-78), Schuldt (AR 379-83), and Page (AR 384-88), 
attached at Appendix 2, Attachment 2 hereto. See Exhibit J to Beardslee declaration filed 
January 29, 2015 on location of CBC members (AR 2412). 
5 See memorandum decision dated May 30, 2012 at 5 (AR 460) and order entered July 
11, 2012 (AR 827-37). 
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public interest, but reaffirmed the conclusion that CBC has standing. See 

order entered February 15, 2013 (AR 1267-73). 

Subsequently, CBC moved for summary judgment on the issue of 

the applicability of the protective language in the SMA, RCW 90.58.270, 

in which the state consented to fills existing prior to 1969. See motion 

filed March 7, 2014 (AR 1354-76). The Trial Court concluded that the 

statutory consent to fill did not apply to fills placed on shoreland in 

"violation of state statutes" prior to the adoption of the Shoreline 

Management Act. The Trial Court then concluded that the Three Fingers 

fill was a public nuisance in 1969 under the provisions of RCW 

7.48 .140(3 ), and as a consequence, the fill was placed in violation of state 

law and the protections ofRCW 7.48.160 and RCW 90.58.270(1) were 

not applicable. See memorandum decision dated October 3, 2014 and 

order dated December 9, 2014 (AR 1570 and AR 1613-17, respectively). 

The final motion resolving the case was a motion for summary 

judgment ordering abatement of the nuisance, in this case, removal of the 

fill. Requests to show that the Three Fingers fill could be used for a 

variety of public purposes under the SMA were denied, and the Trial 

Court granted the motion and ordered the fill to be removed promptly. See 

memorandum decision and order entered February 27, 2015, (AR 2552-53 

and AR 254 7-51, respectively). 
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V. SUMMARY OF ARGUMENT 

GBI submits that the Trial Court below erred in three respects: 

1. The Trial Court erred in holding that the citizens group 

CBC had standing to seek removal of fill. CBC failed to identify any 

member with the "special injury" as a result of the three Fingers fill as 

required by state law to pursue a private claim to abate a public nuisance. 

The decision of the Trial Court allowing CBC to proceed with the case 

with no showing of special injury is in error and in violation ofRCW 

7.48.210. 

2. Nothing done or maintained under express authority of a 

statute can be considered a nuisance. RCW 7.48.160. RCW 90.58.270(1) 

authorizes the maintenance of pre-1969 fills in waters of the state. RCW 

90.58.270(2) prohibits civil actions challenging pre-1969 fills based on 

claims of interference with navigational rights. The decision of the Trial 

Court to allow CBC to proceed with the present case without regard to the 

consent to fills provided by RCW 90.58.270(1) is an error and in violation 

ofRCW 90.58.270(1) and (2) and RCW 7.48.160. 

3. The Trial Court below came to its conclusion 

notwithstanding the absence of any evidence of specific prior or unique 

use by CBC members or any other basis for concluding that the 

navigational interference was "substantial." Further, substantial 
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uncontested evidence showed that the Three Fingers fill, similar to many 

other developed fills in the area, could serve a variety of public purposes 

identified in RCW 90.58.020 under the control of the Shoreline 

Management Act, the Chelan Shoreline Master Program, and the City 

Zoning and Comprehensive Plans. The decision of the Trial Court to 

proceed to a final order of abatement in the face of uncontested material 

facts concerning the absence of substantial interference with recreational 

use of Lake Chelan and the merits of the possible use of GBI' s property 

under the control of the SMA, was in error, in violation of CR 56. 

Resolution of the case under either of the first two arguments 

requires a reversal of the decision below and a remand with instructions to 

dismiss the case as a matter of law. 

Resolution of the case on the third ground requires reversal of the 

decision below and a remand for a trial on the issues of substantial 

interference and public interest as may be clarified in the Court's opinion. 

VI. ARGUMENT 

A. CBC Members Lacked the "Special fo.ju.:ry" Necessary for 
Standing to Bring a Suit for the Removal of GBI's Three 
Fingers Fm. Assignments of Error 1 and 2. 

Court erred by denying GBI's motion to dismiss CBC's 

action for lack of standing. CBC, as an association, has the right to a 

civil action on behalf of its members only if one or more of its members 
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have standing. SAVE v. City of Bothell, 89 Wn.2d 862, 576 P.2d 401 

(1978). Because CBC challenges the Three Fingers fill as a public 

nuisance, it must show that one of its members has sustained a special 

injury by reason of the fill not common to the public as a whole. See 

RCW 7.48.210; State v. Grant, 156 Wash. 96, 101, 286 P. 63 (1930). The 

same test applies to CBC's claim regarding violation of a navigational 

right in public waters. Lampa v. Graham, 179 Wash. 184, 36 P .2d 543 

(1934). 

The Washington Supreme Court has held that individual plaintiffs 

"[do] not have a special interest either in ... lake[ s] or road[ s]. Their 

interest in each is the same as that of the public and whatever loss they 

suffer in being deprived of access to the lake is the same kind of loss 

suffered by the public, differing only in degree." Olsen v. Jacobs, 193 

Wash. 506, 513, 76 P.2d 607 (1938). See also Lampa, 179 Wash. at 187 

(denying standing to a fisherman who challenged an impediment to the 

navigability of the Columbia River because he "only ... [used] the 

channel of the river as a highway, as it is or as it may be used by the 

general public"); see also Oppen v. Aetna Ins. Co., 485 F.2d 252, 260 (9th 

Cir. 1973) ("The damage suffered on account of their loss of navigation 

rights in the Santa Barbara Channel and harbor is no different in kind from 

that suffered by the public generally."). 
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When determining the existence of "special injury," courts 

generally look for the existence of some economic injury, such as damage 

to property or business interests. See, e.g., Anderson v. Nichols, 152 Wn. 

315, 322, 278 P. 161, (1929) (where a structure "affects the value of the 

surrounding property in any material degree, the owners of the property 

suffering the loss have the right to insist upon its removal"); Morris v. 

Graham, 16 Wash. 343, 346, 47 P. 752 (1897) (finding special injury 

where an obstruction prevented plaintiff from engaging in commercial 

fishing operations); Sholin v. Skamania Boom Co., 56 Wash. 303, 307, 

105 P. 632 (1909) (finding a "special injury" where an obstruction to 

navigation resulted in an economic loss); Hulet v. Wishkah Boom Co., 54 

Wash. 510, 515, 103 P. 814 (1909) ("[T]he owner of a wharf or other 

improvement on a stream does suffer an injury different in kind from that 

suffered by the public, when the value of his wharf is destroyed by the 

closing of the stream.") (emphasis added). 

Where, as here, a plaintiff alleges only the invasion of a common 

right to use a lake, courts have routinely held that no "special htjury" 

exists. See Lampa, 179 Wash. at 186; see also Olsen, 193 Wash. at 513; 

Oppen, 485 F.2d at 260. Indeed, in Lampa court specifically 

distinguished the plaintiffs-who only "use[ d] ... the channel of the river 

as a highway, as it is or as it may be used by the general public"-from 
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the plaintiffs in prior cases that had suffered the type of economic injury 

sufficient to confer standing. Lampa, 179 Wash. at 186-87. 

As in Lampa, CBC members have not shown any special injury, 

but allege only an obstruction of the common interest in using Lake 

Chelan for fishing, boating, swimming and other navigational interests. 

CBC submitted only three declarations in support of its position, none of 

which demonstrate any allegation of the type of special use or economic 

injury that would be sufficient to confer standing. The only claims of 

"injury" are vague allegations of a desire to use the area in the future if the 

fill is removed. Mrs. Hauge lives "five minutes" from the fill site and 

removal of the fill will "open up a beautiful sandy beach for swimming, 

waterfowl up-lake views." See Hauge declaration at section 6 (AR 376); 

CBC response at 7 (AR 360). Mr. Schuldt has lived in Chelan since 1971, 

does not own a waterfront home and removal of the Three Fingers fill 

would allow the bay to "revert to this type of high quality swimming 

beach and would include extremely rare and valuable dedicated public 

access." See Schuldt declaration at section 2-3 (AR 379-80); CBC 

response at 7-8 (AR 360-61). Mr. Page has lived in Chelan for 18 years, 

views the Three Fingers fill as a hazard to kayakers and believes that 

"[r]emoving the fingers would significantly expand the limited public 

access and make kayaking, swimming and other water uses much more 
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available and enjoyable." See Page declaration at section 2-8 (AR 385-

86); CBC response at 9 (AR 362). 

In short, CBC has only alleged future interests by its members in 

the waters surrounding the Three Fingers fill that are common to the 

public at large-the ability to navigate in the area and use the waters of 

Lake Chelan for recreational purposes. As the Washington Supreme 

Court has repeatedly recognized, this type of injury is insufficient to 

confer standing to challenge a claimed public nuisance. See Olsen, 193 

Wash. 506; Lampa, 179 Wash. 184. 

In an attempt to evade this clear authority, CBC cites Kemp v. 

Putnam, 4 7 Wn.2d 530, 288 P .2d 83 (1955), overruled in part on 

representative standing by Save a Valuable Env 't (SAVE) v. City of 

Bothell, 89 Wn.2d 862, 576 P.2d 401 (1978). In that case, the court stated 

that a plaintiff who had regularly fished a navigable portion of a stream 

would suffer a special injury if the stream he commonly used for fishing 

was blocked. But the court distinguished the plaintiff from others that had 

not previously used the river and who, as a result, did not have specific use 

and special injury as alleged by Mr. Kemp sufficient to warrant standing. 6 

6 "The evidence discloses that the only party to this controversy who has been prevented 
from fishing in the two rivers in question is the respondent Kemp, who testified that he 
had been in the habit of fishing these rivers since 1924 until ejected by the appellant 
William R. Putnam." Id. 
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The Kemp decision supports the GBI position. Under Kemp, actual 

use for specific purposes was required to obtain standing to complain 

about navigational interference. That case would not confer standing on 

CBC, as none of CBC' s members claim to have used, or have any other 

special attachment to, the relevant portion of Lake Chelan prior to the 

Three Fingers fill installation. 

CBC also relied on Wilbour v. Gallagher, 77 Wn.2d 306, 462 P.2d 

232 (1969), but the Wilbour plaintiffs were abutting property owners who 

suffered direct and immediate loss. 

The plaintiffs have unquestionably sustained special 
damages as a result of defendants' wrongful 
activities, and of a character that sustains their right 
to maintain this action[.] 

77 Wn.2d at 317-18.7 

CBC also claims that while its members may not have achieved 

standing under the public nuisance doctrine, they still have standing under 

the public trust doctrine of protecting the public right of navigation. But 

the Lampa decision involved blockading a navigable waterway, and 

special injury was still a prerequisite to standing under the same public 

nuisance limitations remaining in the law to this date. RCW 7.48.210 ("A 

private person may maintain a civil action for a public nuisance, if it is 

7 "The urifilled portion of Cross Street, now a shallow moat at high water, affords the 
Greens their only access by water to the lake." Id. at 311 n.10 (emphasis added). 
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specially injurious to himself or herself but not otherwise" a law in place 

since statehood.). 

The Trial Court's focus was whether the Three Fingers fill was "in 

violation of state Law" as a public nuisance under RCW 7.48.140(3) at the 

time of the adoption of the Shoreline Management Act and thus not 

entitled to the protection of the Shoreline Management Act. See RCW 

90.58.270 ("Provided, that the consent herein given shall not relate to any 

structures, improvements, docks, fills, or developments placed on 

tidelands, shorelands, or beds underlying said waters which are in trespass 

or in violation of state statutes."). See memorandum decision dated 

October 3, 2014 and final order dated February 27, 2015 (AR 1570 and 

AR 2547-51, respectively). 

Under public nuisance laws, plaintiffs must have sufficient 

"special injury" to proceed with the case, RCW 7.48.210, and those 

plaintiffs were not before the Trial Court below. Absent in the present 

case were the material elements required for a finding that CBC's 

members have "special injuries" that separate them from interests of the 

public as a whole. 

The five-minute walk to a "better beach" for Mrs. Hauge; the 

easier access for fishing and swimming for Mr. Schuldt, Mrs. Hague's 

neighbor; and the possible public safety gains for kayakers alleged by Mr. 
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Page (address unknown) are all inconveniences suffered by other members 

of the public who may live closer to or farther from the Three Fingers fill 

area than the affiants but who still use the lake for recreational purposes. 

While each affiant' s interest may be more affected than some members of 

the public at large due to the relative ease of access when compared to the 

community at large, none is immediately proximate to the fill as was the 

case in the Wilbour decision, evidenced by a historic use as in Kemp, or 

provided any grounds to argue that his or her interest is any different 

(other than personal interest) from the many neighbors who are not 

objecting. 8 

As such, the derivative standing which CBC claims by reason of its 

members is even less significant than that of Mr. Lampa, for whom 

historic use was shown in the record. There is no allegation of any 

attachment to the filled property by use or other interest. For that reason 

CBC has no legal basis upon which to claim the right to challenge the 

Three Fingers fill. 

The proper response by the Trial Court to GBI' s motion to dismiss 

for lack of standing of CBC based on the absence of any allegation of 

8 See Scott McKeller declaration filed July 23, 2012 (AR 890-93) who, among affiants, 
lives directly north from the Three Fingers fill and has no objections and sees some 
benefits). See map at AR 899. 
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special injury of its members is the same as that stated by the Washington 

State Supreme Court in the Lampa case. 

Under these conditions can it be said that respondent, 
and those similarly situated, suffer an injury peculiar to 
themselves and different from that sustained by the 
public generally? We think not. 

Lampa, 179 Wash. at 186. 

The Trial Court erred at the outset in failing to dismiss the case for 

lack of standing to seek removal of fill in navigable waters by CBC, 

whose members allege no special interest sufficient for the Trial Court to 

proceed. As such, the decision below must be reversed and remanded 

with instructions to dismiss the case. 

B. The Three Fingers Fm Is Maintained Under the Authority of a 
Statute, RCW 90.58.270, so as a Matter of Law May Not 
Be Considered a Public Nuisance -- RCW 7.48.160. 

In the proceedings below, significant time was spent discussing the 

role of the public trust doctrine, the Shoreline Management Act and a 

variety of related issues. But the final decision, entered by the Trial Court 

was that the Three Fingers fill was a public nuisance prior to 1969 under 

the terms of RCW 7.48 020 and .140(3 )9 and could therefore be abated by 

the Trial Court, RCW 7.48.200. See memorandum decisions dated 

9 "(3) To obstruct or impede, without legal authority, the passage of any river, harbor, or 
collection of water[.]" RCW 7.48.140(3). 
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October 3, 2014 and February 27, 2015 (AR 1570 and AR 2552-53, 

respectively) and associated orders. 

The problem with the Trial Court's decision is that, under the law 

of nuisance, "nothing which is done or maintained under the express 

authority of a statute can be deemed a nuisance." RCW 7.48.160 

(emphasis added). As discussed in detail below, the Three Fingers fill was 

lawfully maintained in the waters of Lake Chelan under the provisions of 

the Shoreline Management Act and, specifically, RCW 90.58.270(1). As 

a consequence, the Trial Court's rulings below are erroneous as a matter 

of law and must be reversed. 

1. The Three Fingers fill was lawfully maintained in 
public waters under the provisions of the Shoreline 
Management Act and, specifically, RCW 90.58.270(1). 

The Three Fingers fill was placed in the waters of Lake Chelan in 

1961-62, (see Declaration of Terhaar filed January 25, 2012 (AR 184), 

prior to the adoption of the Shoreline Management Act of 1971. Under 

the plain terms of the Shoreline Management Act, the state has granted 

consent to the continued maintenance of the Three Fingers fill, even if it 

impairs the public right of navigation on Lake Chelan. The relevant 

portion of the Shoreline Management Act, RCW 90.58.270(1), provides: 

Nothing in this section shall constitute authority for 
requiring or ordering the removal of any structures, 
improvements, docks, fills, or developments placed in 
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navigable waters prior to December 4, 1969, and the 
consent and authorization of the state of Washington to 
the impairment of public rights of navigation, and 
corollary rights incidental thereto, caused by the 
retention and maintenance of said structures, 
improvements, docks,.fills or developments are hereby 
granted: PROVIDED, That the consent herein given 
shall not relate to any structures, improvements, docks, 
fills, or developments placed on tidelands, shorelands, 
or beds underlying said waters which are in trespass or 
in violation of state statutes. 

(Emphasis added.) 

The primary complaint below, and the complaint on which the 

Trial Court based its decision, was that the Three Fingers fill had been 

placed in the navigable waters of Lake Chelan prior to 1969 in violation of 

the public's rights of navigation and therefore interfered with the CBC's 

ability to use the displaced waters for recreational and navigational 

purposes. As a consequence, the Trial Court held that the Three Fingers 

fill should be removed as a public nuisance. 10 However, RCW 

90.58.270(1) provides the legal authority required to bring the Three 

Fingers fill out of the prohibitions of RCW 7.48.140(3) for the lawful 

maintenance of pre-1969 fills, and as such the Three Fingers fill could not 

be a public nuisance as a matter oflaw. RCW 7.48.160. CBC's complaint 

10 A companion claim was that the Three Fingers fill was a "trespass" ofCBC's rights 
with respect to vacated Boulevard A venue crossing the Three Fingers fill parallel to the 
state highway. CBC could allege no "ownership interest" in the public right of way and 
associated easement that precluded any relief based on a claim of trespass. Jackass Mt. 
Ranch, Inc. v. S. Columbia Basin Irr. Dist., 175 Wn. App. 374, 400, 305 P.3d 1108 
(2013). Trespass occurs when a person intentionally or negligently intrudes onto or into 
the property of another. 
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to the contrary fails to state a claim upon which any relief can be granted. 

RCW 90.58.270(1). 

a. Wilbour v. Gallagher and the genesis of the 
Shoreline Management Act. 

In reviewing the elements of the case below and the grounds for 

reversal, it is useful to review the 1969 seminal case of Wilbour v. 

Gallagher, and the resulting response of the people of the State of 

Washington in approving the Shoreline Management Act and the 

protections ofRCW 90.58.270 specifically. 

In Wilbour, the defendant, Mr. Gallagher, filled two tracts ofland 

referred to as "A" and "B." 11 The lands at issue were above the historic 

line of navigation in Lake Chelan and therefore in private ownership, but 

were lawfully flooded annually for power purposes by reason of a 1927 

flowage easement. Since the construction of a power dam, the waters in 

the lake were lowered in the winter to approximately the line of historic 

high water before the dam, and then raised in the spring and summer to the 

top of the flowage easement. 77 Wn.2d at 307-09. 

11 See sketch from the decision, 77 Wn.2d 309-11 (AR 2540), attached as Appendix 2, 
Attachment 3 hereto. See also photo series attached to Beardslee dedaration filed 
January 29, 2015, to see the prefill condition (1949) at Exhibit C-1(AR2386); the fill 
condition (1967) at Exhibits C- l and C-2 (AR 23 87-88); and the post-fill conditions 
(2006) (Exhibit C-4) (AR 2390-92) and (2014) (Exhibit C-3) (AR 2389), attached hereto 
as Appendix 2, Attachment 4. 
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Abutting property owners to the Gallagher fill brought suit 

claiming that the fill was a nuisance and had to be removed. In examining 

the case, the Supreme Court noted that the fluctuating levels of the lake 

created two conditions: (1) submerged when the lake was full and the 

public's right of navigation in waters of the state took precedence and 

(2) dry when the lake was lowered and the private property owner's rights 

were supreme. Id. at 314-16. 

Two points in that case are important. First, the Trial Court went 

out of its way to confirm that the plaintiff had established the requisite 

standing through the demonstration of special circumstances. "The 

plaintiffs have unquestionably sustained special damages as a result of 

defendants' wrongful activities, and of a character that sustains their right 

to maintain this action." Id. at 317-18. 

As can be seen from the Beardslee photos attached, the Gallagher 

fill A was directly in front of the plaintiffs' residences, cutting off the 

historic access to the lake. See Appendix 2, Attachment 4, at (AR 2388). 

Having found special injury, the Trial Court determined that the 

fills intruded on the navigational interests of the plaintiffs when the lake 

was filled, and held: 

It follows that the defendants' fills, insofar as they 
obstruct the submergence of the land by navigable 
waters at or below the 1, 100 foot level, must be 
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removed. The court cannot authorize or approve an 
obstruction to navigation. 

77 Wn.2d at 316. An important element in the Trial Court's decision was 

the recognition that while the fills at issue had to be removed due to 

special injury suffered by the plaintiffs, not all fill in navigable waters was 

impermissible or harmed the public. In fact, the Trial Court specifically 

recognized that fill in navigable waters could serve a valuable public need. 

The problem found by the Trial Court was not the fact of fill in navigable 

waters per se, but the lack of any control exercised by the state or other 

municipalities on the decision as to when or how such fill might be placed 

in navigable waters, or how it was to serve the public: 

We come to this conclusion with some reluctance since 
there have been other fills in the neighborhood about 
which there has apparently been no protest. ... We are 
concerned at the absence of any representation in this 
action by the Town or County of Chelan, or of the State 
of Washington, all of whom would seem to have some 
interest and concern in what, if any, and where, if at all, 
fills and structures are to be permitted (and under what 
conditions) between the upper and lower levels of Lake 
Chelan. There undoubtedly are places on the shore of 
the lake where developments, such as those of the 
defendants, would be desirable and appropriate. 

Id. at 316 n.13 (emphasis added). The court in Wilbour recognized the 

beneficial purpose of fills, when properly controlled. It was the lack of 

control combined with the special injury that led to the result in that case. 
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b. The 1971 Shoreline Management Act. 

The Shoreline Management Act was the direct result of the 

uncertainties created by the Wilbour decision, and it was designed to 

provide the predictability, stability and control over navigable waters that 

the Washington State Supreme Court found missing in Wilbour. 12 

In the immediate aftermath of the Wilbour decision, the status of 

previously filled lands was called into question. Governor Evans declared 

a moratorium on all shoreline fills and the Washington Legislature was 

tasked with addressing the issue. The result was an initiative sent to the 

people in the fall of 1971 with two alternatives: Initiative 43, the shoreline 

protection act, and Initiative 43B, the Shoreline Management Act. 13 

A key distinction between the two initiatives was the treatment of 

existing fills. Initiative 43 provided: 

SECTION 18. Public Navigation Rights. Except as 
permitted by this Act, there shall be no interference 
with or obstruction of the navigational rights of the 
public pursuant to common law as stated in such cases 
as the Washington State Supreme Court decision in 
Wilbour v. Gallagher, 77 Wash. Dec. 2d 307(1969). 

Initiative 43, Section 18 (AR 939). 

12 The history of the Shoreline Management Act is detailed in a lengthy law review article 
by Professor Crooks. Geoffrey Crooks, The Washington Shoreline Management Act of 
1971, 49 Wash. L. Rev. 423 (1973-1974). 
13 Exhibit 1 to the declaration of Alexander Mackie filed July 23, 2012 is a copy of 
excerpts ofthe Official Voters Pamphlet published by Washington Secretary of State A. 
Ludlow Kramer for the general election held in Washington on November 7, 1972. (AR 
934-47). See text of the pertinent sections in Appendix 2, Attachment 5. 
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The language meant that existing fills in navigable waters could be 

subject to the Wilbour-type challenges and potentially ordered removed, 

with the resulting disruption to historic expectations. Initiative 43B 

granted consent to the navigational intrusion imposed by pre-1969 fills 

and prohibited Wilbour-type suits challenging the navigational 

interference of such fills-precisely the type of suit filed by CBC. See 

Initiative 43B, Section 27. 14 

As you can see by the difference in the language used, Initiative 

43B provided protective measures against the Wilbour-type suit that 

Initiative 43 did not provide, and it gave the owners of previously filled 

lands the assurance that they would not have to face Wilbour-type suits 

based solely on claims of navigational interference. The changes found in 

Initiative 43B, Section 27 were ultimately codified at RCW 90.58.270(1), 

(2). 

In Portage Bay-Roanoke Park Community Council v. Shorelines 

Hearings Board, 92 Wn.2d 1, 593 P.2d 151 (1979) the Washington State 

Supreme Court made it clear that the Shoreline Management Act satisfied 

the legislative controls required to satisfy the public trust doctrine and as 

such it "preempted" any prior common law claims. Id. at 4 ("[A]ny 

14 Compare Initiative 43, Section 18 with Initiative 43B, Section 27 to see the difference 
in language used. The language of Section 18 in Initiative 43 is omitted from Initiative 
43B. See Appendix 2, Attachment 5. 
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common-law public benefit doctrine this state may have had prior to 1971 

(See Wilbour v. Gallagher, 77 Wash.2d 306, 462 P.2d 232 (1969)), has 

been superseded and the SMA is the present declaration of that 

doctrine."). This language is a compete repudiation of any implication 

that the common law rights referenced in Initiative 43, Section 18 claimed 

by CBC below survived the adoption of Initiative 43B. 

The Portage Bay court went on to point out that one purpose of the 

statute was to provide the state's consent to limited interference with 

navigational interests to serve the public interest. 

(I)t is within the contemplation of the legislation that 
there will, of necessity, be some future and additional 
development along shorelines in the state, including 
over-the-water construction, and it does not purport to 
totally prohibit such development. Rather, the 
enunciated policy stresses the need that such future 
development be carefully planned, managed, and 
coordinated in keeping with the public interest. 

Id. at 4 (internal quotation marks and citation omitted). Portage Bay was 

affirmatively cited in Caminiti v. Boyle for the proposition that "the 

requirements of the 'public trust doctrine' are fully met by the legislatively 

drawn controls imposed by the Shoreline Management Act of 1971, RCW 

90.58." Wn.2d 662, 670, 732 P.2d 989, (1987). Caminiti also held that 

the development of the shorelines and shorelands as controlled by the 
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Shoreline Management Act was in the public interest, referring 

specifically to the statement oflegislative intent in RCW 90.58.020: 

"[A]lterations of the natural condition of the shorelines 
of the state, in those limited instances when authorized, 
shall be given priority for single family residences, ... 
piers, and other improvements facilitating public access 
to shorelines of the state, ... "(Italics ours.) RCW 
90.58.020 (part). 

107 Wn.2d at 671. 

RCW 90.58.270(1) and (2) of the Shoreline Management Act were 

thus adopted as the state's exercise of control over the pre-1969 fills that 

occupied navigable waters such as Lake Chelan and protected those fills 

from Wilbour- type suits (RCW 90.58.270(2)). 

c. The state controls the terms of the public trust 
doctrine. 

Much of the argument from CBC was that the state could never 

"abandon" }us publicum nor abdicate its responsibility to protect it as such, 

and it argued and the Trial Court found that the Three Finger fill had to be 

removed. But the Trial Court statement that the }us publicum may not be 

abandoned does not mean that fills cannot be authorized in public waters 

or that the state has no control over the decision where and when to allow 

such fills. 

To the contrary, the law is clear that the states are fully responsible 

for dictating the terms of reach of the public trust doctrine, including the 
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allowance of fills. This is precisely what was done by the Shoreline 

Management Act, and the Washington State Supreme Court has 

consistently held that the Shoreline Management Act was a proper 

exercise of the state's public trust authority and responsibility authority, 

not an unlawful abdication of the public trust. See Caminiti, 107 Wn.2d 

662 and Portage Bay, 92 Wn.2d 1; . 

The public trust doctrine arises out of the state's ownership and 

control of navigable waters and associated lands covered by navigable 

waters at the time of statehood. Both state and federal decisions make it 

clear, however, that it is the state that controls the terms of use. See 

Citizens for Responsible Wildlife Mgmt. v. State, 124 Wn. App. 566, 571-

72, 103 P.3d 203 (2004) ("[I]ndividual States have the authority to define 

the limits of the lands held in public trust and to recognize the private 

rights in these lands as they see fit."). See State v. Longshore, 141 Wn.2d 

414, 427-28 5 P.3d 1256 (2000). 

"[I]t has been long established that the individual States 
have the authority to define the limits of the lands held 
in public trust and to recognize private rights in such 
lands as they see fit." Phillips Petroleum Co., 484 U.S. 
at 475, 108 S. Ct. 791 (citing Shively v. Bowlby, 152 
U.S. 1, 26, 14 S. Ct. 548, 38 L.Ed. 331 (1894)). 
Accordingly, we look solely to Washington law to 
determine whether the public trust doctrine provides the 
general public with the right to take naturally occurring 
shellfish from privately owned tidelands. 
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141 Wn.2d at 427-28. In the most recent U.S. Supreme Court decision on 
' 

navigability, the Court noted: 

[T]he public trust doctrine remains a matter of state law 
.... Under accepted principles of federalism, the States 
retain residual power to determine the scope of the 
public trust over waters within their borders .... 

PPL Montana, LLC v. Montana, 132 S. Ct. 1215, 1235, 182 L. Ed. 2d 77 

(2012). See also State v. Sturtevant, 76 Wash. 158, 171-72, 135 P. 1035 

(1913). 

In adopting Initiative 43B-and specifically providing, "the 

consent and authorization of the state of Washington to the impairment of 

public rights of navigation, and corollary rights incidental thereto, caused 

by the retention and maintenance of said structures, improvements, docks, 

fills or developments are hereby granted"-rather than retaining the 

common law right of litigation over prior fills in Section 18 of Initiative 

43, the people of the state were exercising the state's right of control over 

fill in navigable waters to serve public purposes. The legislation provides, 

on the one hand, that the pre-1969 fills could remain in navigable waters, 

but that thereafter any development on such fills was subject to the control 

of the state through the provisions of the Shoreline Management Act to 

ensure that development of the filled lands served state public purposes. 

-30-
78377-0005/LEGAL126066592.1 



The adoption of the Shoreline Management Act and RCW 

90.58.270 was an exercise of the power of the State of Washington to 

determine the fate of the pre-1969 fills in navigable waters of the state: 

they could remain with the state's specific consent. This is precisely the 

power the courts have held vests in the state in the management and 

control of the public trust doctrine. 

In adopting Initiative 43B and RCW 90.58.270(1) to protect 

existing fills, the public was exercising sovereign power. Citizens for 

Responsible Wildlife Mgmt. v. State, 124 Wn. App. 566, 572, 103 P.3d 203 

(2004) ("[W]hen the voters approve an initiative, they exercise the same 

power of sovereignty as the legislature does when it enacts a statute."). 

There is no higher authority or common law fiduciary duty 

imposed on the state in the management of the public trust doctrine as 

suggested, without authority, by CBC and the City of Chelan in the case 

below. The Washington State Supreme Court has specifically held that 

state law is the sole source of the scope and limitations on the public trust 

authority. 

Individual states have the authority to define the limits 
of the lands held in public trust and to recognize the 
private rights in these lands as they see fit. Longshore, 
141 Wash.2d at 428, 5 P.3d 1256 (looking "solely to 
Washington law to determine" the scope of the public 
trust doctrine). 
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124 Wn.App. at 571-72. 

There is no question that the State of Washington exercised 

complete control over future development of the shorelines of the state, 

including previously filled lands such as the Three Fingers fill through the 

Shoreline Management Act. Through that act, the state controls every 

aspect of development on the state's shorelines and specifically prohibits 

the Wilbour-type claims asserted by CBC in this case. GBI was entitled to 

the protections ofRCW 90.58.270(1) and (2), and the Trial Court erred in 

failing to give GBI the certainty and protection from vexatious public trust 

litigation to which it was entitled. 

2. RCW 90.58.270(1), (2) is a remedial statute designed to 
protect property holders such as GBI from suits 
claiming navigational inte:rfe:re:nce. 

The purpose of legislative interpretation is to give every term of a 

statute its ordinary meeting and look to ascertain the intent of the 

Washington Legislature from the words used and the context in which it 

was adopted. State v. J.P., 149 Wn.2d 444, 450, 69 P.3d 318 (2003). 

Here, the intent of the Washington Legislature in giving the people 

a choice with respect to historic (pre-1969) fills could not be clearer. 

Initiative 43, the shoreline protection act, did not contain language 

protecting existing fills from Wilbour-type challenges or judicial findings 

that such fills could be ordered removed as a violation of navigational 
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interests as was the case in Wilbour. Section 18 of Initiative 43 effectively 

codified such challenges--but it was rejected by the voters. 

In contrast, Initiative 43B contained the protective language found 

today in RCW 90.58.270, precluding Wilbour-type suits for those fills put 

in prior to 1969. The public had a choice and chose to protect existing 

fills rather than subject the owners to the uncertainty of future public trust-

type litigation. By choosing Initiative 43B, with the protective language 

consenting to navigational intrusion by existing fills, as opposed to 

Initiative 43 which did not have such language, the people made a 

conscious choice to protect existing fills from claims of navigational 

interference where there is no trespass or violation of other state law 

involved. 15 

The Trial Court's rationale in the decision below was that the 

Three Fingers fill was a public nuisance in 1969, "in violation of state 

law" as a public nuisance pursuant to RCW 7.48.140(3), and therefore not 

entitled to protection by the provisions of the statute. See memorandum 

decision dated October 3, 2014 at 3 (AR 1568). But in so ruling, the Trial 

Court ignored the plain language and history ofRCW 90.58.270(1) and 

(2) to protect fills such as the Three Fingers fill from challenges based on 

its intrusion to the navigational interests on Lake Chelan. The statute 

15 They also specifically protected owners of such fills like GBI from the risk of Wilbour­
type law suits by adopting RCW 90.58.270(2) and rejecting Section 18 ofinitiative 43. 
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specifically grants consent to such fills, and precludes civil actions seeking 

removal based on navigational interference. The Trial Court below erred 

in failing to give GBI the full weight of the intended protection. 

The Trial Court's conclusion that it could avoid the legislative 

intent to protect pre-1969 fills by looking at conditions prior to the 

adoption of the 1971 Shoreline Management Act is simply wrong. The 

whole purpose ofRCW 90.58.270 was to clarify the status of pre-1969 

fills as lawful. As such, the statute was "remedial," curing an existing 

problem in eliminating the uncertainty created by Wilbour with respect to 

existing fills that did not have specific state approval. After the adoption 

of Initiative 43B, the existing pre-1969 fills had such consent and were to 

be protected from the Wilbour-type suits. Initiative 43B was necessarily 

retroactive if it is to achieve its intended purpose. Otherwise the language 

has no meaning. 

A statute ordinarily operates prospectively unless it is 
remedial in nature or the legislature indicates that it is 
to operate retrospectively. A statute is remedial and has 
a retroactive application when it relates to practice, 
procedure or remedies and does notaffect a substantive 
or vested right. 

Johnston v. Beneficial Mgmt. Corp. of Am., 85 Wn.2d 637, 641, 538 P.2d 

510, (1975) (emphasis added), holding modified by Salois v. Mut. of 

Omaha Ins. Co., 90 Wn.2d 355, 581P.2d1349 (1978). Initiative 43B 
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specifically identified pre-1969 fills as those to be protected by granting 

the state's consent to the navigational impairment already in place. RCW 

90.58.270(1). And it preempted Wilbour-type suits by stating that the 

consent granted by the legislature precluded suits based on navigational 

impairment to the extent of the existing fills. RCW 90.58.270(2). Two 

points that the error in the proceedings below: 

a. In exercising sovereign authority, the people of the State of 

Washington granted consent, in 1971, to fills such as the Three Fingers 

Fill, which had been installed in waters of the state prior to 1969. That 

consent made the Three Fingers fill a fill thereafter "maintained under the 

authority of a statute," and as such "not a nuisance" by state law. RCW 

7.48.160. 

b. In allowing CBC to pursue the case under the common law 

public trust/public nuisance theory of Wilbour-when that cause of action 

had been superseded by the Shoreline Management Act- the Trial Court 

failed to give GBI the protections of the second section of RCW 

90.58.270(2) prohibiting such causes of action. 

In proceeding with the case as a nuisance case, based solely on the 

fact of fill in navigable waters, the Trial Court purposely chose to ignore 

the remedial benefits granted to GBI by the Shoreline Management Act. 

The Trial Court's action is directly contrary to the choice made by the 
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people of the State of Washington, allowing previously uncontested fills to 

remain subject to the "controls" of the Shoreline Management Act and 

local zoning codes. Those controls are amply identified in the record. 16 

They are the same controls pointed to in the Caminiti decision as sufficient 

to affirm a statute permitting intrusion into navigable waters (docks in that 

case), and not an abdication of responsibility for controllingjus publicum. 

The Trial Court's error below requires reversal. 

C. Approving Protection for pre-1969 Fills Did Not Violate the 
Public Trust Doctrine. 

The thrust of the CBC complaint and the City of Chelan 

counterclaim is that the Three Fingers fill in Lake Chelan, a navigable 

body of water, violated the public trust doctrine as articulated by the 

Washington State Supreme Court in Wilbour and Caminiti. But a review 

of that doctrine and the cases surrounding it, both in this state and in the 

U.S. Supreme Court, shows that the consents granted in the Shoreline 

Management Act, RCW 90.58.270, were in line with authorities granted to 

the states to manage public waters. The Trial Court erred in refusing to 

give those provisions the remedial attention to which they were entitled. 

16 See January 29, 2015 declaration of Ryan Walker for the shoreline master program, 
City zoning ordinance and Comprehensive Plan (AR 1664-2374). 
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1. The public trust background. 

The public trust doctrine arises out of the state's ownership and 

control of navigable waters and associated lands covered by navigable 

waters at the time of statehood. Illinois Cent. R. Co. v. State of Illinois, 

146 U.S. 387, 435, 13 S. Ct. 110, 111, 36 L. Ed. 1018 (1892) ("It is the 

settled law of this country that the ownership of and dominion and 

sovereignty over lands covered by tide waters, within the limits of the 

several states, belong to the respective states within which they are 

found[.]"). 

The public trust doctrine originates in common law and provides 

that the state holds an interest ''jus publicum" in navigable waters, which it 

holds in trust for the people of the state: 

This jus publicum interest as expressed in the English 
common law and in the common law of this state from 
earliest statehood, is composed of the right of 
navigation and the fishery. More recently, thisjus 
publicum interest was more particularly expressed by 
this court in Wilbour v. Gallagher, 77 Wash.2d 306, 
316, 462 P.2d 232 (1969) as the right of navigation, 
together with its incidental rights of fishing, boating, 
swimming, water skiing, and other related recreational 
purposes generally regarded as corollary to the right of 
navigation and the use of public waters. 

Caminiti, 107 Wn.2d at 669. Caminiti, the court was faced with 

whether a statute allowing docks public waters may have violated the 

public trust doctrine. In reviewing legislation, the court distinguished 
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the "abdication of control" (fill with no control found in the Wilbour case), 

which is prohibited by the public trust doctrine, from the "exercise of 

control," which is the hallmark of proper public trust management. 

We also observe that the legislation enacted here is a far 
cry from that confronting the United States Supreme 
Court in the leading "public trust doctrine" case of 
Illinois Cent. R.R. v. Illinois, 146 U.S. 387, 13 S.Ct. 
110, 36 L.Ed. 1018 (1892). In that case, the Illinois 
Legislature had not only sold all of the land under one 
of the world's largest harbors (the Harbor of Chicago) 
to a private railroad company, but had also surrendered 
all right to control the harbor. There it was held that by 
so doing the Illinois Legislature had abdicated state 
sovereignty and dominion over the jus publicum .... ; 

Id at 675. In adopting the Shoreline Management Act, the salient 

question then is whether the state exercised control or abdicated control 

for the maintenance and development of fills, such as the Three Fingers 

fill, in public waters. The plain answer is that the state exercised 

significant control--sufficient to satisfy the requirements of protecting the 

jus publicum. 

2 .. Illinois Central v. • ... ,.. ...... ., decision and 
Public Trust cases. 

Much of the discussion below turned on the claim by CBC and the 

City of Chelan that that the jus publicum could never be lost and that the 

state had abdicated its responsibility by allowing the Three Fingers fill to 

remain. See CBC brief filed March 22, 2012 at l 18 (AR 368-71) and 

the City of Chelan brief filed February 28, 2012 at 11-13 (AR 236-38). 
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to waters. 

lJ at case is most 

over 



Id. at 451. It was the claimed right of the railroad to unfettered control of 

the submerged lands and waters remaining in the Chicago harbor by a 

private corporation to which the Supreme Court objected. As stated by the 

Court: 

Such abdication is not consistent with the exercise of 
that trust which requires the government of the state to 
preserve such waters for the use of the public. The trust 
devolving upon the state for the public, and which can 
only be discharged by the management and control of 
property in which the public has an interest, cannot be 
relinquished by a transfer of the property. The control 
of the state for the purposes of the trust can never be 
lost, except as to such parcels as are used in promoting 
the interests of the public therein, or can be disposed of 
without any substantial impairment of the public 
interest in the lands and waters remaining. 

Id. at 453 (emphasis added). 17 The "abdication" language in the Illinois 

Central decision was picked up by the Caminiti court in deciding whether 

the adoption of a statute allowing docks in certain circumstances, which 

would necessarily impede a certain degree of navigation, constituted 

"abdication" ofthejus publicum. As stated by the court: 

The control of the State for the purposes of the trust can 
never be lost, except as to such parcels as are used in 
promoting the interests ofthe public therein, or can be 
disposed of without any substantial impairment of the 
public interest in the lands and waters remaining. 

17 For a map of the Chicago harbor laying out the details of the harbor at issue in Illinois 
Central, see Map "2" to the declaration of Dale Weaver (AR 2470) attached hereto as 
Appendix 2, Attachment 6. 
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Caminiti, 107 Wn.2d at 670. In ruling that the Washington Legislature 

had not abdicated its jus publicum responsibilities in adopting the statute 

in question, the Caminiti court focused on the issue of public interest and 

control. Providing access to the water through docks can serve the public 

interest, and the size, location, and propriety of a dock in a given location 

are controlled through zoning, the state hydraulics code, the Shoreline 

Management Act, and other regulations ensuring that the intrusions on 

navigable waters are still subject to public control. Id. at 672-73. 

We also observe that the legislation enacted here is a far 
cry from that confronting the United States Supreme 
Court in the leading "public trust doctrine" case of 
Illinois Cent. R.R. v. Illinois, 146 U.S. 387, 13 S.Ct. 
110, 36 L. Ed. 1018 (1892). In that case, the Illinois 
Legislature ... had also surrendered all right to control 
the harbor. There it was held that by so doing the 
Illinois Legislature had abdicated state sovereignty and 
dominion over the jus publicum; here, the Washington 
Legislature has not abdicated state sovereignty or 
dominion over the jus publicum. 

Id. at 675. CBC asserted that the adoption of the Shoreline Management 

Act and the consent to navigation impairment to pre-1969 fills in RCW 

90.58.270 was an abdication of the state's control over navigable waters 

and hence not protective ofthejus publicum. But a simple review of the 

key cases on point (State v. Longshore, 141 Wn.2d 414, 5 P.3d 1256 

(2000); Citizens for Responsible Wildlife Mgmt. v. State, 124 Wn. App. 

566, 103 P.3d 203 2004); Caminiti v. Boyle, 107 Wn.2d 662, 732 P.2d 989 
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(1987); Montana v. United States, 450 U.S. 544, 566, 101 S. Ct. 1245, 67 

L. Ed. 2d 493 (1981)) makes it clear that the state has the authority and 

discretion to determine how the jus publicum rights are to be used and 

protected within the state and that allowing fill under controlled 

circumstances is very much part of exercising that responsibility. 

The state was fully within its rights to grant consent to existing fills 

such as the Three Fingers fill, which had been in the water without prior 

objection or legal claim, and the Trial Court erred in failing to recognize 

the rights granted to GBI and the protections of its property in the Three 

Fingers fill. The error requires reversal and dismissal of the case. 

D. The Trial Court Erred in Entering a Final Judgment When 
Issues of Material Fact Were Present/ 

As noted above, resolution of the case on either standing or 

Shoreline Management Act issues discussed in sections A, B and C above 

requires dismissal of the case. But even if the Court finds that CBC 

members had special injuries sufficient to permit the association to seek 

removal of the Three Fingers fill from the waters of Lake Chelan, and that 

the protections of RCW 90.58.270 are not applicable protection for the 

Three Fingers fill, the decision below must be reversed for reasons of 

dispute of material fact. 

-42-
78377-0005/LEGAL126066592. l 



In the Caminiti and Illinois Central cases discussed above, the 

central issue faced by the courts with a modification of a shoreline that 

affected the public's rights in navigable waters was whether disturbance to 

navigational interests by reason of the modification was "substantial" and 

if so whether it served the public interest. As the Caminiti court noted, 

when the navigational interests of the public are affected by legislation: 

we must inquire as to: (1) whether the state, by the 
questioned legislation, has given up its right of control 
over the }us publicum and (2) if so, whether by so doing 
the state (a) has promoted the interests of the public in 
the }us publicum, or (b) has not substantially impaired 
it. 

Caminiti, 107 Wn.2d at 670. As noted above, the state clearly did not 

surrender control of the fills for which consent to the retention of existing 

fills was given in Initiative 48B, since after the adoption of that provision 

the development of any such properties was carefully controlled by 

Chapter 90.58 RCW and the associated local shoreline master programs. 

In granting consent to the fill of navigable waters by pre-1969 fills, 

the people clearly granted the owners of those tracts the right to 

"maintain" them in their then current condition. But the consent to 

maintain the fills subject to future development control was not an 

abdication of control, as in the State of Illinois grant to the Illinois Central 

Railroad to determine where and when future fill or development may 
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occur, but rather a tightly controlled consent in which any further 

development (or fill) would be determined and permitted by the terms of 

the Shoreline Management Act. Under that act: 

Alterations of the natural condition of the shorelines of 
the state, in those limited instances when authorized, 
shall be given priority for single-family residences and 
their appurtenant structures, ports, shoreline 
recreational uses including but not limited to parks, 
marinas, piers, and other improvements facilitating 
public access to shorelines of the state, industrial and 
commercial developments which are particularly 
dependent on their location on or use of the shorelines 
of the state and other development that will provide an 
opportunity for substantial numbers of the people to 
enjoy the shorelines of the state. 

RCW 90.58.020 (emphasis added). 

The uncontested record before the Trial Court below showed that 

on fills in Lake Chelan similar to the Three Fingers fill, Washington 

Department of Ecology ("WDOE"), the state's controlling agency, and the 

City of Chelan, as its managing agent for shorelines, had allowed more 

than 200 parcels on the filled shores of Lake Chelan, most of which are 

developed. See Beardslee declaration filed January 25, 2012 (AR 138-

140) and its Exhibits B 1, 2, 3, 4 and Exhibit C (AR 171-74 and 175-78, 

respectively). Declaration exhibits attached as Appendix 2, Attachment 7 

hereto. 
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As the hearings proceeded, a second set of declarations called the 

Trial Court's attention to a number of priority uses that had been built on 

similar fills and could be built on the Three Finger fill. 

a. Single-family housing -- Bardin-Leduc, Beardslee 

declaration filed January 29, 2015, at 2 and Exhibits Al and A2 (AR 2376 

and AR 2381-82, respectively). 

b. Resort properties allowing substantial numbers of people to 

enjoy the waters of Lake Chelan -- Peterson's resort, Beardslee declaration 

filed January 29, 2015, at 3 and Exhibits E-1 to E-4 (AR 2377 and AR 

2399-2402, respectively). 

c. Mixed use residential (water enjoyment) and marina water-

dependent uses -- Howe Sound properties, Beardslee declaration filed 

January 29, 2015, at 3 and Exhibits Dl to D4 (AR 2377 and AR 2394-97, 

respectively). 

d. Water-dependent uses such as the marine terminal 

presently located on Gallagher fill but which remains to this day and 

was approved with a shoreline permit to serve terminal needs for the 

Holden mine cleanup. Walker declaration filed January 29, 2015, at 2-3 

and Exhibits 7.1-7.6 (AR 1665-6 and AR 2334-59, respectively) 

describing the shoreline permit issued and Beardslee declaration filed 
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January 29, 2015, at 2 and Exhibits Cl-C4, for current use (2015) (AR 

2376 and AR 2386-92, respectively). 18 

The Shoreline Management Act specifically required WDOE, as 

the agency managing the public trust doctrine under the Shoreline 

Management Act, to recognize and appropriately designate portions of the 

shoreline that have been altered, whether through natural or man-made 

causes. 

Alterations of the natural condition of the shorelines 
and shorelands of the state shall be recognized by the 
department. Shorelines and shorelands of the state shall 
be appropriately classified and these classifications 
shall be revised when circumstances warrant regardless 
of whether the change in circumstances occurs through 
man-made causes or natural causes. 

RCW 90.58.020. 

The record below showed (1) that the City had adopted a shoreline 

master program by 1977, and the GBI property was designated as "Urban" 

under the shoreline master program regulating and controlling all future 

development, and (2) that the City had subsequently zoned the property 

for Waterfront Commercial uses (CW zone, CMC Chapter 17.40 (AR 

2150), which is the City's most intense zone.19 

18 See copies ofreferenced photos attached hereto in Appendix 2, Attachment 8. 
19 The zoning and shoreline designation may be found in the short plat decision of the 
City planner, Gildroy, dated July 25, 2011, attached to the declaration of Craig Gildroy as 
Exhibit "A" at pages 2 and 10 thereof(AR 272 and 280, respectively). 
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The declarations of Terhaar and McKellar previously referenced 

pointed out historic uses, including the preliminary use for the Holden 

staging (see Terhaar declaration filed July 23, 2012, at 3-7, (AR 872-76)), 

but in fact the site had not been fully developed, although it did have water 

and access to the public streets. 

The GBI sites were "alterations of the natural condition of the 

shorelines" which was approved by the enactment ofRCW 90.58.270(1) 

in the state's administration of the public trust doctrine. Portage Bay, 

92Wn.2d1. 

WDOE and the City recognized the altered shorelines of Lake 

Chelan and, until this case, have proceeded to approve projects on 

similarly situated fills consistent with the controls of the Shoreline 

Management Act and implementing master program. The Trial Court's 

ruling that the GBI property could not serve a public purpose was 

contradicted by substantial evidence in the record and requires reversal 

and, if not erroneous as a matter of law, at the very least requires a trial. 

Likewise, there were disputed issues of material fact as to whether 

CBC showed substantial interference sufficient to support its claim for 

nuisance. As noted above, none of CBC' s affiants had ever used the 

waters of the bay in question by 1961 when such use was cut off by the 

Three Fingers fill. The Three Fingers fill is approximately 2% of the total 
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no wake zone and a tiny portion/small fraction of the lower lake recreation 

area. See Beardslee declaration filed January 29, 2015, at 4 and Exhibits 

Hand I thereto (AR 2378 and AR 2408 and 2410, respectively). 

In the absence of any facts in the record about actual use by CBC 

members for specific purposes, and given the hypothetical projections as 

to possible future use, and given the very small impediment in Lake 

Chelan overall, the Trial Court's conclusion below that the three Fingers 

fill substantially interfered with the waters of Lake Chelan as a matter of 

law is not supported by the facts in the record and certainly requires 

reversal and remand for trial. 

VU. SUMMARY AND CONCLUSION 

The Trial Court below erred on multiple grounds in entering the 

orders below: 

1. The Trial Court granted CBC standing to secure the 

removal of fill owned by GBI and in place since 1962 with no member of 

CBC alleging the special needs required by RCW 7.48.210 to secure 

removal of a public nuisance under RCW 7.48.140(3). The decision 

violates RCW 7.48.210 requiring proof of special injury prior to the Trial 

Court's having jurisdiction to address the issue on the merits, Lampa, 

179 Wash. 184 and requires reversal of the decision below and dismissal 

of the cause of action for want of standing. 
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2. The Trial Court failed to give the Three Fingers fill the 

protections to which it was entitled under RCW 90.58.270(1)(2), which 

was a remedial statute written to address the issues of the public trust 

doctrine and pre-1969 fills. And in doing so, the state exercised its 

authority under the public trust doctrine to recognize the benefit of 

retaining the existing fills, under adequate control, provided by the 

provisions of Chapter 90.58 RCW. Further, by providing that protection 

to existing fills in the Shoreline management Act, the Three Finger fill is 

protected from abatement by RCW 7.48.160, as a fill maintained under the 

authority of statutes. 

3. The Trial Court erred as a matter oflaw and the decision 

below reversed and dismissed as a matter of law as CBC has no standing 

to seek removal of the pre-1969 fills under the facts of the case, and the 

fills are protected from such suits by the provisions of Chapter 7.48 RCW. 

VIII. REQUESTED RELIEF 

The Court of Appeals is requested to reverse the decision of the 

Trial Court below based on the following errors: (1) That CBC had 

standing to pursue the remedy of removing the Three Fingers fill from the 

waters of Lake Chelan, and ( 2).That GBI and the Three Fingers fill were 

not protected by the terms ofRCW 90.58.270(1) and (2) from precisely 

the type of proceeding filed by CBC. 

-49-
78377-0005/LEGAL126066592.l 



And for both reasons, the case should be remanded and dismissed. 

Alternatively, the case must be reversed and remanded for trial due 

to the existence of material facts below on the issues of lack of substantial 

interference and authorized development serving the public interest . 

DATED: May 15, 2015 
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APPENDIXl 

Pertinent Statutes 
and Ordinances 



RCW 7 .48.020 

Who may sue - Judgment for damages - Warrant for 
abatement - Injunction,, 

Such action may be brought by any person whose property is, or whose patrons or employees 
are, injuriously affected or whose personal enjoyment is lessened by the nuisance. If judgment 
be given for the plaintiff in such action, he or she may, in addition to the execution to enforce the 
same, on motion, have an order allowing a warrant to issue to the sheriff to abate and to deter 
or prevent the resumption of such nuisance. Such motion shall be allowed, of course, unless it 
appear on the hearing that the nuisance has ceased, or that such remedy is inadequate to 
abate or prevent the continuance of the nuisance, in which latter case the plaintiff may have the 
defendant enjoined. 

[1994 c 45 § 5; 1891 c 50 § 1; Code 1881 § 606; 1877 p 126 § 611; 1869 p 144 § 560; 1854 p 
207 § 406; RRS § 944.] 

Notes: 
Findings ==Declaration== Severability ·= 1994 c 45: See notes following RCW 7.48.140. 



RCW 7 .48.140 

Public nuisances enumerated .. 

It is a public nuisance: 

(1) To cause or suffer the carcass of any animal or any offal, filth, or noisome substance to 
be collected, deposited, or to remain in any place to the prejudice of others; 

(2) To throw or deposit any offal or other offensive matter, or the carcass of any dead animal, 
in any watercourse, stream, lake, pond, spring, well, or common sewer, street, or public 
highway, or in any manner to corrupt or render unwholesome or impure the water of any such 
spring, stream, pond, lake, or well, to the injury or prejudice of others; 

(3) To obstruct or impede, without legal authority, the passage of any river, harbor, or 
collection of water; 

(4) To obstruct or encroach upon public highway, private ways, streets, alleys, commons, 
landing places, and ways to burying places or to unlawfully obstruct or impede the flow of 
municipal transit vehicles as defined in RCW 46.04.355 or passenger traffic, access to 
municipal transit vehicles or stations as defined in *RCW 9.91.025(2)(a), or otherwise interfere 
with the provision or use of public transportation services, or obstruct or impede a municipal 
transit driver, operator, or supervisor in the performance of that individual's duties; 

(5) To carry on the business of manufacturing gun powder, nitroglycerine, or other highly 
explosive substance, or mixing or grinding the materials therefor, in any building within fifty rods 
of any valuable building erected at the time such business may be commenced; 

(6) To establish powder magazines near incorporated cities or towns, at a point different from 
that appointed by the corporate authorities of such city or town; or within fifty rods of any 
occupied dwelling house; 

(7) To erect, continue, or use any building, or other place, for the exercise of any trade, 
employment, or manufacture, which, by occasioning obnoxious exhalations, offensive smells, or 
otherwise is offensive or dangerous to the health of individuals or of the public; 

(8) To suffer or maintain on one's own premises, or upon the premises of another, or to 
permit to be maintained on one's own premises, any place where wines, spirituous, fermented, 
malt, or other intoxicating liquors are kept for sale or disposal to the public in contravention of 
law; 

or 



building, structure, powder magazine or other place, and, as such, may be proceeded against 
for erecting, contriving, causing, continuing, or maintaining such nuisance. 

[1994 c 45 § 2; 1955 c 237 § 1; 1895 c 14 § 1; Code 1881 § 1246; RRS § 9913.] 

*Reviser's note: The reference to RCW 9.91.025(2)(a) appears to be erroneous. 
Reference to RCW 9.91 was apparently intended. 

findings·· Declaration --1994 c 45: "The legislature finds that it is important to the 
general welfare to protect and preserve public safety in the operation of public transportation 
facilities and vehicles, in order to protect the personal safety of both passengers and 
employees. The legislature further finds that public transportation facilities and services will be 
utilized more fully by the general public if they are assured of personal safety and security in 
the utilization. 

legislature recognizes that cities, towns, counties, public transportation benefit areas, 
and other municipalities that offer public transportation services have the independent 
authority to adopt regulations, rules, and guidelines that regulate conduct in public 
transportation vehicles and facilities to protect and preserve the public safety in the operation 
of the vehicles and facilities. The legislature finds that this act is not intended to limit the 
independent authority to regulate conduct by these municipalities. The legislature, however, 
further finds that this act is necessary to provide statewide guidelines that regulate conduct in 
public transportation vehicles and facilities to further enhance the independent regulatory 
authority of cities, towns, counties, public transportation benefit areas, and any other 
municipalities that offer public transportation services." [1994 c 45 § 1.] 

Severability w~ 1994 c "If any provision or its application to person or 
circumstance is held invalid, the remainder of the act or the application of the provision to 
other persons or circumstances is not affected." [1994 c 45 § 6.] 

Crimes 
malicious mischief: Chapter 9.61 RCW. 
nuisance: Chapter RCW. 

signs declared nuisance: RCW 180. 



RCW 7 .48.160 

Authorized act a nuisance .. 

Nothing which is done or maintained under the express authority of a statute, can be deemed a 
nuisance. 

[Code 1881§1238; 1875 p 79 § 4; RRS § 9916.] 



RCW 7 w48m200 

Remedies .. 

The remedies against a public nuisance are: Indictment or information, a civil action, or 
abatement. The remedy by indictment or information shall be as regulated and prescribed in this 
chapter. When a civil action for damage is resorted to, the practice shall conform to RCW 
7.48.010 through 7.48.040. 

[1957 c 51 § 12; Code 1881 § 1242; 1875 p 80 § 8; RRS § 9920.] 
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RCW 7 .. 48.210 

Civil actionii who may maintain .. 

A private person may maintain a civil action for a public nuisance, if it is specially injurious to 
himself or herself but not otherwise. 

[2011 c 336 § 218; Code 1881 § 1243; 1875 p 80 § 9; RRS § 9921.] 



RCW 90.58m020 

Legislative findings - State policy enunciated - Use 
preference .. 

The legislature finds that the shorelines of the state are among the most valuable and fragile of 
its natural resources and that there is great concern throughout the state relating to their 
utilization, protection, restoration, and preservation. In addition it finds that ever increasing 
pressures of additional uses are being placed on the shorelines necessitating increased 
coordination in the management and development of the shorelines of the state. The legislature 
further finds that much of the shorelines of the state and the uplands adjacent thereto are in 
private ownership; that unrestricted construction on the privately owned or publicly owned 
shorelines of the state is not in the best public interest; and therefore, coordinated planning is 
necessary in order to protect the public interest associated with the shorelines of the state while, 
at the same time, recognizing and protecting private property rights consistent with the public 
interest. There is, therefor, a clear and urgent demand for a planned, rational, and concerted 
effort, jointly performed by federal, state, and local governments, to prevent the inherent harm in 
an uncoordinated and piecemeal development of the state's shorelines. 

It is the policy of the state to provide for the management of the shorelines of the state by 
planning for and fostering all reasonable and appropriate uses. This policy is designed to insure 
the development of these shorelines in a manner which, while allowing for limited reduction of 
rights of the public in the navigable waters, will promote and enhance the public interest. This 
policy contemplates protecting against adverse effects to the public health, the land and its 
vegetation and wildlife, and the waters of the state and their aquatic life, while protecting 
generally public rights of navigation and corollary rights incidental thereto. 

The legislature declares that the interest of all of the people shall be paramount in the 
management of shorelines of statewide significance. The department, in adopting guidelines for 
shorelines of statewide significance, and local government, in developing master programs for 
shorelines of statewide significance, shall give preference to uses in the following order of 
preference which: 

(1) Recognize and protect the statewide interest over local interest; 

(2) Preserve the natural character of the shoreline; 

(3) Result in long term over short term benefit; 

(4) Protect the resources and ecology of the shoreline; 

(5) public access 

or 



feasible consistent with the overall best interest of the state and the people generally. To this 
end uses shall be preferred which are consistent with control of pollution and prevention of 
damage to the natural environment, or are unique to or dependent upon use of the state's 
shoreline. Alterations of the natural condition of the shorelines of the state, in those limited 
instances when authorized, shall be given priority for single-family residences and their 
appurtenant structures, ports, shoreline recreational uses including but not limited to parks, 
marinas, piers, and other improvements facilitating public access to shorelines of the state, 
industrial and commercial developments which are particularly dependent on their location on or 
use of the shorelines of the state and other development that will provide an opportunity for 
substantial numbers of the people to enjoy the shorelines of the state. Alterations of the natural 
condition of the shorelines and shorelands of the state shall be recognized by the department. 
Shorelines and shorelands of the state shall be appropriately classified and these classifications 
shall be revised when circumstances warrant regardless of whether the change in 
circumstances occurs through man-made causes or natural causes. Any areas resulting from 
alterations of the natural condition of the shorelines and shorelands of the state no longer 
meeting the definition of "shorelines of the state" shall not be subject to the provisions of chapter 
90.58 RCW. 

Permitted uses in the shorelines of the state shall be designed and conducted in a manner to 
minimize, insofar as practical, any resultant damage to the ecology and environment of the 
shoreline area and any interference with the public's use of the water. 

[1995 c 347 § 301; 1992 c 105 § 1; 1982 1st ex.s. c 13 § 1; 1971 ex.s. c 286 § 2.] 

Notes: 
Finding -- Severability -- Part headings and table of contents not law --1995 c 347: 

See notes following RCW 36.70A470. 



RCW 90.58.270 

Nonapplication to certain structures, docks~ developments, 
etc .. , placed in navigable waters - Nonapplication to certain 
rights of action!Y authority - Floating homes and floating on .. 
water residences must be classified as a conforming 
preferred use .. 

(1) Nothing in this section shall constitute authority for requiring or ordering the removal of any 
structures, improvements, docks, fills, or developments placed in navigable waters prior to 
December 4, 1969, and the consent and authorization of the state of Washington to the 
impairment of public rights of navigation, and corollary rights incidental thereto, caused by the 
retention and maintenance of said structures, improvements, docks, fills or developments are 
hereby granted: PROVIDED, That the consent herein given shall not relate to any structures, 
improvements, docks, fills, or developments placed on tidelands, shorelands, or beds underlying 
said waters which are in trespass or in violation of state statutes. 

(2) Nothing in this section shall be construed as altering or abridging any private right of 
action, other than a private right which is based upon the impairment of public rights consented 
to in subsection (1) of this section. 



Chapter 17 .40 
ZONE C-W - WATERFRONT COMMERCIAL DISTRICT 

Sections: 

17.40.010 Permitted uses. 

17 .40.010 Permitted uses. 

Permitted uses are as follows: 

A. Any use permitted in the R-1 Residential District, the R-M Residential District, and the C-L 

Commercial District; 

B. Boat building; 

C. Service stations with appertaining uses, provided that no vehicle shall be repaired, 

painted, rented, built or sold upon or from the premises; 

D. Commercial water transportation facilities, which may include a protected aboveground 

tank as an accessory use, subject to the conditions set forth in Section 17.40.0200; 

E. Industrial docks with appertaining machinery, which may include a protected aboveground 

tank as an accessory use, subject to the conditions set forth in Section 17.40.0200; provided, 

that no product is manufactured on the premises; 

F. Boat servicing and fueling facilities which may include a protected aboveground tank as an 

accessory use, subject to the conditions set forth in Section 17.40.0200; 

G. Radio and TV studios; 

H. Transient businesses; 

L Marina facilities, which may include a protected aboveground tank as an accessory use, 

subject to the conditions set forth in Section 17.40.0200; 

K. Boat including the display and sale of not more than three motor vehicles at any 

time as an accessory use to the principal permitted use of boat sales under the following 

minimum conditions: 

1. The display and safe of motor vehicles is permitted only when operated as an 

accessory use to the principal permitted use of the premises when that principal use is 

boat sales; 



.............. ..a.-y .......... ..a. ....._, .. l"'-IJ&..-4'-"".&.•- - •• 

2. No more than three motor vehicles shall be displayed for sale on the subject 

premises at any time; 

3. All motor vehicles for sale shall be maintained in an operable condition at all times 

that such motor vehicles are located on the subject premises; 

4. Motor vehicles for sale shall be licensed and registered with the state at all times that 

such motor vehicles are located on the subject premises; 

5. Motor vehicles and motor vehicle parts shall not be stored, painted, repaired, 

dismantled, built, restored, or modified in any way on the subject premises; 

6. The renting and leasing of motor vehicles is not permitted; 

7. The motor vehicle sales activities shall be owned and operated by the owner of the 

boat sales business located on the subject premises and shall not be delegated or 

otherwise conveyed to other individuals or entities; and 

8. Termination of the boat sales activities located on the subject premises shall 

terminate any motor vehicle sales business operated on the premises. {Ord. 1204 §§ 1, 

2, 2001; Ord. 1189 § 4, 2000; Ord. 1104 § 2, 1998; Ord. 911 § 1, 1991; Ord. 837 § 3, 

1988; Ord. 724 § 4, 1983: Ord. 355 § 2, 1966; Ord. 314 § 11A, 1962). 
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10 

11 

12 
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17 

18 

19 

21 

corporation organized to protect the rights of its members, itself, and the public with 

respect to the use and enjoyment of the navigable waters of Lake Chelan, among other 

things. 

3. I reside at 2129 W. Prospect, Chelan, Washington. My home is within the 

Lakeside community - just to the west of, and within walking distance of, the Goodfellow 

"lbree Fingers" fill. I do not own waterfront property and so my access to and enjoyment 

of Lake Chelan is dependent upon access through limited public access points. 

4. As a resident of the community of Lakeside, I believe that the 1927 deed 

granted a perpetual right of access to Lake Chelan "at all stages of water" over the vacated 

Boulevard A venue. A portion of this perpetual right of access has been blocked by the 

''Three Fingers" fill. 

5. While I currently use other public access points to reach Lake Chelan, I 

believe that the Goodfellow fill blocks my use of significantly better public access. 

Because the public access blocked by the Goodfellow fill is so close to my home, my 

injury is greater than the general public of Chelan and far greater than the general public of 

W ashingron. 

6. The Lakeside Bay is unique on Chelan. It is the only sandy 

Lake Chelan. bay is shallow with very fine sand. 

22 Spader Bay is on the North side of the lake, but is all private property. The PUD owns 

23 property on the west side of the bay. There is a narrow access point there that has been 

24 made even narrower because tlm lease private docks on and right side of 

this access. is another sandy access point on the east of the Goodfellow 
25 

26 

27 

28 

fill. This narrow access is also a vacated street. Unifying these access points by restoring 

0-0375 
DECLARATION Of- •nnw'u HAUGE -2 

GElllDLEA: ~ MANN, U.P 
1424 Fo1.1rth Avenue. Suite 715 

Selltll$. WA 98101 
Phone: 12061621-8868 

1'1111: 1206) 11121-0512 
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3. I have examined the document, determined that it consists of five (5) pages, 

including this declaration and excluding exhibits, and that it is complete and legible. 

I declare under penalty of perjury under the laws of the State of Washington that 

the foregoing is true and correct. 

Dated this 21st day of March, 2012, at Seattle, Washington. 

David S. Mann 

GENDLER & MAll!llil, UP 
1424 Fourth Avooue. Suite 7 i 5 

Seattle, WA 9$101 
fflone: !2061621-3865 

fax: 42061621-@512 
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IN THE ';,''"'''L•n. COURT OF THE STATE OF WASHINGTON 
FOR CHELAN COUNTY 

CHELAN BASIN CONSERVANCY, 

Plaintiff, NO. 11-2-01267-5 

12 v. 

l3 

14 

16 

17 

18 

l9 

21 

22 

23 

24 

25 

26 

27 

28 

GBI HOLDING CO., 

Defendant 

and 

CITY OF CHELAN; STATE OF 
WASHINGTON; and CHELAN 
COUNTY PUBLIC UTILITY 
DISTRICT, 

Additional Named 
Parties. 

l, WiJliam Schuldt, declare as follows: 

DECLARATION OF WILLIAM 
SCHULDT 

l. I am over the age of 18 and competent to testify. The information in this 

declaration is on my personal knowledge and belief. 

2. l am 68 years old lived in the Lakeside area of Chelan, 

Washington~ since 1971. My home is within three blocks of the GBI or Goodfellow 
CH.:lllDl.ER & MAl\ll\I, l.LP 

1424 Fourth A11611l.18, Suite 715 

0 0379 Seattle. WA 98101 
- ll'llcme: 12061621-8868 DECLARATION OF n A.1...1.1...1Lnl'I SCHULDT ~ 1 fa11: C206J 621-11512 
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dedicated public access. 

I declare under penalty ofperjmy under the laws of the State of Washington, tlW 

the foregoing is true and correct. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR CHELAN COUNTY 

CHELAN BASIN CONSERVANCY, 

Plaintiff, 

v. 

GBI HOLDING CO., 

Defendant 

and 

CITY OF CHELAN; STATE OF 
WASHINGTON; and CHELAN 
COUNTY PUBLIC UTILITY 
DISTRICT, 

Additional Named Parties. 

I~ David S. as follows; 

NO. 11-2-01267-5 

DECLARATION OF DAVIDS. 
MANN REGARDING FILING OF 
FACSIMILE TRANSMISSION 

1. I am an attorney with the law firm of Gendler & Mann, LLP, attorneys for 

plaintiff in the above-captioned action. I make this declaration in order to satisfy the 

requirements of GR l 7(a)(2). 

2. document to filed Declaration of William. Schuldt. 

DECLARATION CQ-Q382S. MANN REGARDING FILING 
OF FACSIMILE T.k.ft1"!.:)1vu..::idION -1 

GENDLER 81 MAllllll. U.P 
1424 Fourth Avenue, Suite 7'15 

Seattle. WA 98101 
Phone: 12061621-8868 

Fai<: 12081621-0512 
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KIM MORRISON 
CHELAIW COUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR CHELAN COUNTY 

CHELAN BASIN CONSERVANCY, 

Plaintiff, 
NO. 11-2-01267-5 

12 v. 

13 
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17 

18 

21 

22 

23 

24 

25 

26 

27 

28 

HOLDING CO,, 

Defendant 

and 

CITY OF CHELAN; STATE OF 
WASHINGTON; and CHELAN 
COUNTY PUBLIC UTILITY 
DISTRICT, 

Additional Named Parties. 

I, John Page Jr., declare as follows: 

DECLARATION OF JOHN PAGE JR. 

1. I am over the age of 18 and competent to testify. The information in this 

declaration is based on my personal knowledge and belief 

0-0384 
DECLARATION OF .ivun r ri.-GE JR. - 1 

GENDLER I.Ir MAllll\I, UJ> 
1424 Fourth Avl!lf1oo, Suits 715 

S~.WA.98101 
Phone: C200l 621-81368 

Fwc: (201!i} 521-11512 
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2 if they were removed it would significantly increase the ability t.o enjoy kayaking in this 

3 area. lt wou!d also make kay~g the ooutb shore much safor and more enjoyable. In 

4 addition to making kayaking sa.fert it would both open up a nice beach area. 
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8. .Public a~s to J..ake Chelan is quite difficult in the Chelan area. There is 

very little public access 1eft Removil'lg tbe fingers WQllld significantly exp.and the Umired 

l.\l'ld enjoyable. 

9. Because the Three Fingers already significantly intetferc with use of the 

lake for kayaking, J believe that allowing additioual deve.\opment of the Three fingers 

would even further iucrease the problems by bringing even more large boat traffic to this 

area further limiri11g tbe ability to kayak or swim. 

10. Additional development of the Three Fingers., especially with co.ados or 

to bring this action on behalf of mysd f and other mem bi::rs similarly situated. 

the: foregoing is troie: md correct. 

Da.ted this J!L day ofMatchj 2012, in Chelan. W:ashi11gkm, 

OF JOHN PAGE -3 

PAGE 04/ 04 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR CHELAN COUNTY 

CHELAN BASIN CONSERVANCY, 

Plaintiff, 

v. 

GBI HOLDING CO., 

Defendant 

CITY OF CHELAN; STATE OF 
WASHINGTON; and CHELAN 
COUNTY PUBLIC UTILITY 
DISTRICT, 

Additional Named Parties. 

I, David S. Mann, as follows: 

NO. 11-2-01267-5 

DECLARATION OF DAVID S. 
MANN REGARDING FILING OF 
FACSIMILE TRANSMISSION 

1. I am an attorney with the law firm of Gendler & Mann. LLP, attorneys for 

plaintiff in the above-captioned action. I make this declaration in order to satisfy the 

requirements of GR 17(a)(2). 

2. document to filed is the Declaration of John 

DECLARATION CQ .. Q397s. MANN REGARDING FILING 
OF FACSIMILE TM!".;,.wuo;).:UON -1 

Jr. 

OEl\lf>l..ER & MANN. 1..1..f' 
1424 i'ourlh Avenue. Suite 715 

S111attte. WA 98101 
Pl":1ru~: 1206] 621-8868 

!"11111; 12061621-0512 
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Md 11100 foot lE:vels. The lots, bloclm, skeetlll md. alleys ·w.-® 

as. shown in the plat of Lake Park,·and· State Highway 9'1 
, :has been superimposed. Unfortunately, the block numbers~ 

other than 2 md 3, were omitted, and they will be supplied 
in our narrative explanation of the drawing. 
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GALLAGHER FILL AREA B, C. 1949 

EXHIBJTC-l 



GALLAGHER FILL AREA B, C. 1949 



GALLAGHER FlLL B, C. 1967 

Exhibit Cl D11n Beardslee Deel 



GALLAGHER FILL B. C. l 967 

Exhibi! Ci Dan Beardslee Deel 











GALLAGHER FILL B, C. 2006 

ExJ1t.bit C4 Dan Beardslee Deel 



GALLAGHER FILL B, C, 2006 



GALLAGHER FILL B, C. 2011 
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GALLAGHER FILL B, C. JULY, 2013 



GALLAGHER FILL B, C. JULY, 2013 
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dally ~~ fm llMll ~ pu~ ~ @ flmie rm Mt ffl©o'e 

thran ten dollarfi for nm ~ viola.ii!)gj. 

llllfW SECTIQf:L Se<;. 24. The fQ.l~n~ licis are at:h ~ 
repellled: 

m SKtiOl'l 1, chaptet J6, L!!Mi of 1~. sedioo ~. dlapter 
n. laws of 1,:n, sediORI 4,, d1apter 231, l.a-.NS of 1%!J Ii!!!. 

ses;s, arid RCW 9.61.120; 
(2) Section 2, chapter 85. LRll of 1%7 ...,d ltCW 9.66.060; 
(3) Sedi«t 3, chillpter 85. laws of 1967, seclion SO, chapter 

21-1, l.aws of 1969 ex. sess. and RCW 9.66.MO; 
141 SectkJn 2, chapter 52, I.Nii of 1965, Section S1, ~~r 

2e1, Laws or 1969 elL Hf&, amd RCW 44.61.650. 

NEW gc!ION. Set. 25. If any provbion of this 1971 aml!!l'll· 
datory act or 11$ application to any person or cltc:ull'IS9ance is 
Mid JIWalld, lhe remainder of the act, or the application of thll! 
p~slom; to othll!r petSons or dn:umswn:et. Is not affected. 

NEW SECTION. Sll!C. 26. Thllll 1 !li"1 amend111ory act is nef:Z· 
wy fCif the ilnmediat• presef'YMlo~ of the public peKe. 
health arid safel"f, •he support of the state ~mmem and its 
•!sting public mstitulions, and shall take effec:l Immediately. 

NEW SECTIQN. S«. 27. This 1911 amtftdatory act consti­
tutes an altematlve to Initiative 40. The secretary of 1tm1 is 
direct~ 10 place this 1911 antend•lory act on the ballot 111 
con)unctiori wilh Initiative 40 at lbe next fL'M'l'al eledion. 

This 1971 amendal04'f act sh.ii continue in force and effect 
Ufltil the secretary of 11a1e cel'flfies the ~tion mults on this 
1971 ameftdatory act. If affirmatively apprOW!d at the general 
elettion, this 1911 amet'IC!.torv 1c1 shall continue In effect 
thereafter. 

Passed the Senate May 10, 1971. 
Passed the House May 10, 1971. 
Approved by the Govet'llOf May 21, 1971 w!th the exc:ep· 

lion of OM item which i$ wtoed, 
Filed in Offl"ofSecretaryofSlale May :n, 1971. 

NOTE: Gcwemm'11 1111iplanatkJn of partial veto is as foll<IW$: 

VETO MESSAGE 
~. • . This !:Jill Is a m~ve !liter cootrol 111e1. IQ es­

~biished new litter control powers in the DeP11ttrrtenl of Ecol· 
ogy, !IC1d imposes a WI upon those bmineues which produce 
« !l.€!11 items mi1111111 co the liiter prob!itm, isu cwdev lo fi.moce 
the admimsRratlon of the m. H~r. bv reasoo of the f~1 
1001 the didinitlon of "jM!Mn" in U!dioo 3(7) indwdii!s &lillte 
and b:<lll pemment, !he Kt 'WOUid by Its t~ lmpme? ~ 
t1111. upon tbe State liquor Cooh'Ot llloard, arid pos$1bly opoo 
certain loo! pemmem.I aiigencie!I\. 3 ~ktw ti.is tesult IQ be 
!m!Mlrranted, and acrordlngtv hllvi! Vl!!l:oed tl'W item fl'OWI SU• 

lion 3171 of the act. 

With ~l'le il!l«:@~icl'I cf tm a~e item, E1110r~d S®miiit 
am hlo. 428 i:o 11pprwed.'' 

Initiative Measure 

43 
I.allot Title a11 Issued by the Attorney Cene~I; 

lleplaliag 5hf.lft!liM Uu llllllld DNele ....... t 

AN ACT relating 10 tM u1e and ~lopmfilt o« Hit and fr~ 
water shoreline areas. lndudlng lands located within 500 l~t 
of Ofdinary high tide or high watet and t:ertaifl wetlan1.b; 1'4:1· 

quiring the State Ecological COl'llmi!ISlon, mttt lhe acMce ~ 
restonal dti2eM roundls. lo adopt a s1aee-wide regulat@fi1' 
plan for these lll'dl; rl!qulriRg cities and counties to adop~ 
~ lo regulate Jhorellne ateas not covered ~ !he slate 
plan; requiring bolh local and sore..wldl!! plans to be ba5" 
upon considerations of conservation, recre1.tlon, e;;onamic 
development and public 11ecess; and providing both civil and 
criminal remedies for violations of the i!Cl. 

BE IT ENACTED, by the people 
of f.ftf! Stitt' al Wuhin&f4>tl: 

SE.CTION 1. Title. This act $hall be lmown and cited as the 
''Shoreline. Protectton Act." 

SECTION 2. Declaration of Policy. The people of the &tatce 
of WashingtQn hereby find and declare! 

11) That the saltwater and freshwater slloreline aneas od 
this state are held In publjt trust for all the people of the stall!fl 
and their deKend1nts; and th.Ill 1hey are 11 valuable 11111d ~. 
dangered n.ittural mourc:e: 

<2> That tM :prnent pattern of h.llpbmrd, ittapptoprilll~e 
i!lnd uncoordinated development of the shorll!line-s is~ 

Ca> Th,utenins amt public l'lealih, ~afil!t'I", welfare .• ct»mf«>rt 
aind tonvenience; 

lb> Dl1111lnishln~ the v~ues DI the shweflnes held en tru$t; 

!cl DMMyl111 tl'le K~o~c!IJI ~~«! cif ~«arid 11u'li~ 
c@mm1.1ni1id; 

!dl ~ed~il'lji ~ ~e available for p;i.1~ic r«rut~ 
$00 !;lllliwll!t ~1111~•; 

le> Diminilhin~ th41! capadly @I IM~$ and watfili W:i j:liro­
d!.Klt' f~; 

(fl Diminllhin8 1:ml:!lk .m::~ to p;i.1blicly ~ii!d sl11(m11liM 
•eas: 

(g) Ob.stl'l.lciing Che '1111!.'W o4 the ~Im~; 
(h) l~r~lll~ Sir, water, ~Id w;i~, n@ise, 1.li$!.!al •t& 

other Mllllliion: 
m P'rl!!1>'tll'lltina; Ille eidstence and del•ml~om11mt of prooefik< 

sl1•ed and tommen.:iai and ind111Sifiili d1!1WiOD· 

in 'lhe lhoreline are•; 
11:e1~1.1C1n.m presen11 and future job ..... tmr111.1nilii!!>!1 mr tM-



priit~ advmi~m.m• @I' ~ fw 11111le @ii' tral'llifl!'f all(i! ;i'I till'l\' 
ililstl'Ull'IMIS oi sale er trMli• !!he following ootlce an 
1en-poi11I OO!d·f~e ~ or larger, c:w 14 ~ ft~e:r, in Cill!ll· 
Ital Imler&: 

"f\!OllCi:: P111rt cw ,di «>f !he i;al'tm and 'ldG.m ~el'rlH 
hlmrin are within the $htwellne arN of Rho lltillie of W~l'n· 
~gaon Md sub;ed to the enviroomenw pr~IOO re§tl'lc­
'!lons of the Shorell111b Protection Act. DevefopmElllts and 
11r1odificalians ol «hew! lands or waters ar• subject to regula· 
fion. Cont1<I &he Depidnlel'lt of Ecology. Olympia, Washing· 
eon. lor in~on regarding the replationr. applying to 
these fands and waters. or un a copy of the regulations al ll'le 
office of your County Auditor-'' 

Failure IO comply with 1hfs section shall not affecl the tttle 
to any property except lfli'lt such failure shall be grounds for 
P\$SCit&iot1 by the purchlllser or transferee. 

SECTION 'IS. Oil and Gani hploration and Production. NiO 
permit shall ~ iHued ao any pel'!IM pUBUanl to this llltt' to 
bore, ellOIVllle, drill, test drift, conduct setsmic nplorallom or 
rl.!fllOlfe •"¥ oif amt/ of gu from the shoreline area of ~~ 
Sound, Including Hood Canal atld the San Juan illands; !lll"CI· 
111ded. !hat the depar1mtmt may condoct e11p1oratlom neas· 
HfV 10 c•ry out 1tw study pnMYonf- of thi1 Helion. 

Within rhil'lV-tt• months ol the effl!Ctlwe d•hl of this aca 1he 
director shall submit to the per.ior • study report and rec· 
0t11mn1Ch1tlom on the explor•tiOl'I and production of oil a11d 
p from the 1ihoretine lll'HS al the stale ot Washington. 

SECTION 16. Hijh fliN SlructurH. No permit all be iS· 
sued put1Ulftt to this aC1 for any new Of npandecl building of 
mote than thirty·tiYe feet above ;werqe grade level on shore· 
liries that obstrudt the view of tht> shoreilne from a subsr.an· 
tlal number of rniclences on ar.- adjoining the shoreline, 
eicc:epl u the comprei-ive plan shall daignat• 'pet"ifk 
areas whine 111.1Ch buildlnp shalt be permitted. 

SECTION 17. Priva1e Propetty llipll. Nothing in this act 
shaU be con1uued to authorize the t1klhg ol private propel'4y 
wt1bout 1u•t compensation, n0t impait or affect priY!lte rl• 
parian right!i of owner1 of PfOP1!ffY m the thoreline area11 as 
apinst ;mother priv•t• lndi\l&dual, aroup. association, co"°• 
ration. pa11Mrshlp or Plhef private lepl enlity. 

SECTION 18. Put.lie Navigation Rigltls. Excepl H permilled 
b)I thlll llld, thel1!' shall be no inlerlerence with or obitr&Kllon 
e>f the ni!Nigatlon rifMs ol the publfc puma.ant to common lciw 
ae $lated in such Cillillli 115 the W11hlngton Swe Supn:me 
c~ ~oon 11111 w.11m:i,,, v. ~'*· n Wash. i:m. ld ~; 
11Mtl. 

Sll:CTIOl>J 19. AdMll'iiSllr.lllion, Tlf.l Hminill'ler i~i~ ~a -
J»1.1!1IWllO~ ~ ahe El'IW'MMUI~ Qafy lt~l'IWittiOO A~ @~ 
1,70, Clvlpter 62, l.a11115 of 1970,. Rhefe sUll be 1!$1'abll~ 
!lii'lthin ehe deptlftn'lenC a Vu'tlffM pn.'Metion dividOl'I ~­
!Sible to the director and s~ed by an UJiiStaAI director. 

The com1111isslon sh$11 411dopt regulatlonio f« the •dmlnlatra· 
tioo of tlm act, cfltlllistem with -he policy of ID!is m:: 

the! prior 10 !he of al'ly 
~i~i&tiDll!!i, ll f®.llllm!Jlllli~ 

beheld 
'fiie> departni!Pft 

toa•st 
~~IM' cllllik wm ~lbli'Md 
io fwmlsh Heh ~151'.tlft Md inf1:mmati~NI 
the find nee~. 

oi this ac1 sh!lll be w~~g 10 judmal ~IM' ~llllt to th1e 
prmri!liol'lll flli Chapter 34.04 f(CW. Al'lf judki.al ~np 
lm:wght ~ att"ly party rela~nl to this ~· $hall be inslitured m 
tile supetkif «:OW"I of 1he counDy wile~ U'le prop~!y aflec:ted. 
is l~te:cl, \)!" In he supencr cwri of Thul'ltO~ IC@Unt\' if l"le» 
defil'lile properly !ii related to~ pt(l(;e.ediing. 

SEO'IOH 21. P111bllc DCIClfflm'lltli, Upon i'll!qUIM and m 1~ 
~Me of the requesting parfy the department, day llll!' 
county lding pu~l'll to tl'lili act shall mlllr.e .available for 
publie lnapect;on and copy.rig during regulat off.ce ho11n; CllW 

•U copy •d mail aoy of the followin3 materials: 
m Eich permil applicanon; 
12t All final orders, made tn the granting °' dl!fl)l\11~ of 

permit application$; 
131 Proposed 111nd adopted comprebenllw plal'IS, compre­

hensive pl.In amendments and related iildmini&tratlw! reau~­
@ions; 

(41 lntefdepartmentilll memoranda. permit findings a!IW$ 
olher recorded material related &o permit funcrlom; 

151 Adminlscmttw! sraff milllll.l.lls •nd mr.tr1.1eliom lo at11H 
rit!'lating to the plarmi~ and permit fuoctioos herein 111111 i!llf­
fec1 the pubtil:• 

(61 Minutes of commission, board or council mffllngs l"la­
l<iting to the .,.annlng and permit l'unctiOns herein 11141 alk>d 
the pvblk:; 

{7) All eiridence pr0¥ided by appliunts tor permits. 

SECTION 22. Enfon:eml!fll. The altomey per.al shall ua­
force this act. irlcludlng !he provisions. of any permil issull!d 
pursuant thereto 11nd shall, at lhe l'lilqUe&C of the direclor or 
upon his -n lnit~t!Ve, or upon IM request of a prwale p.N­
son, bring Injunctive, dedaratory, or other legal actions nee-.. 
s.ary 10 sud! enforr:ement. 

If a private person has requated the attorney 9eneral RO 
enfon:e this act, llnd the 1ttOCT111y general hu dedlned ro do 
so. the prl\'alre person 1Nf IMthute an IPP«>Pt'iate rivil suit to 
enfon:e Utls act, includfng the pfO\lisions of any permit is11.1ed 
pumiant thereto, In the name of the public. 1111d ii lie pr-ils. 
shall M enlitled lo rHsonable attorney's ten. O•half of 
such. attomey's fees shall be mll1ed 111ptm~ ~I'll and 
OM-half of such attorneys fees shail be assessed agallnt thll!! 
state. II the co11rt linds that rhe $utl was commenced without ,_on.Bl•<...,•. -. .,_..,., •• a olll'ltieled to reail!ilm­
"ble a11omey'11o fees from the plaintiff. 

SEC1lON ;o. Oarrt111fi. Any peiSM who \tiolatei anv ~·­
~ of !his lid Mpermit •ssued pun;uanl thefetoshall be lia.,k! 
f()r iiiU damolle to public or prmrtl! pn>pef1y illlrilliflll ~ llK~ 
lliolation, and fOll' ~hE' cOSll m restorinS the affeclted area io •~ 
c:ood68ion prior to ioiolation. The att~ pner;al shall ~rillll~ 
wit for damages aarldiiir thi5 !lledlon on a.miff @V tht! stam, ii!F;'if 

of !IS ~·· Of ~ pemments. Pl'lw~ ~ iO~illlH 
imie the nsttc IC bring mit Mr mmlj(!S Under lhis sedio111 ~ 
Qh@fr OW9'I benllf and on thft beh111ff of alt pet1ons slmilMly ~­
Mted. The t:OOl1, If llabiltty ha~ ...... established for ihe am! 
of re11lori1t8 an arH affected by a Violation, sW efiher ~· 
the vlolattor to restore the affected aru at his own e~. lll>r 
Mah ~ ~- for mat res~loo will ~ 
dQM within a ~!* time. ~- 10 $11Ch 

relief, ~ i5 
~f! Mnder or •ta. 11 

suit in his ..-n ~form l'UfY, 
dl14metloo of the' cowi, r«cwr his ~bl• .atlor­

@ns mnd coun (.0$~. 

secm:lM :z.4. CM! PeMl!ia. Any 
~lonof~~ 
~o other ~-~H ~ll!Mad 



a~~ of~~. and fS!I ~cf a continuingwieilatleril, ~ry 
~ay's condnrnmc:e shall be a sepa1111e wiolalion. P~ec1111ort 10 
enforce this secl&on may be broa«sht by either the .attomey 
Fmmil or posttulor @f the couniy whevE1 !he affected prop· 
el'ly 1£ located; provided, 81\.at if both tflGI '11~ 8£'Ml'af lll'll'J 
ltliie proseo.rtcr of the wunty where the affftted property h 
located refuse to prOHCU te under this section, a prhlaae 
~ shall be entllll!d so do so. Fm• cCilleaed plll'&ulll'lt ro 
this secllon thrO\lgh prOMC:ution by the p!'OMCUIOr &hall go to 
lhe general fund of the county. fiMS collected pursuant lo 
this section through prDHcudon by lite attOf'l'ley pneral ~hall 
1110 ao 1he sta1e'1 pneral fund. finfi collected pursuant to this 
section through prosecutiofl by a pmate person shall go to 
ttte person bringing the it.lit. 

SECTION 25. Criminal PeN~S. ""' pttl'SOl'I who lliolllli~ 
any pr011i1ion of thi1 act except hCllon 14 shall be guilay al a 
misdemeanor, Prmecutlons purwanl to ahis ff!Cfion shall be 
broughl in the f!'Ot.lnty where the 111ffll!ded property is localed 
by either the pFOfKUIOI' of said county or lhe OlltlOl'My sen· 
end. Al'IY me collected pum.llftt to this section from prm.e. 
ootlon by the co1111ty prOMCUtor shall go 10 the pner-1 fund 
of 1he county. Any fines coll«led ~t to 1his s.ec1icm 
&cnw prosecuUon by the ataomey general ~1111 go 10 ihe st&it<t 
pner.iilfund. 

SECTION 26. Financing. To carry out the purpose!. of !his 
acl, there shall be apptopriilted to the dep.irtment from tu 
scate genenll fund ill the hsc.1tl biennium In which this Kl 
takes f!!ffe;:t the sum of $500,000, and lor the 1t11sulng flKal 
biennium the sum of 1900,000; pt"O\<lded, thal such moneys • 
are ftO'I •"P9nded shall be returned to ttle state general lund. 

To help meet the costs of ildminlAtering thl• Kt. the de· 
partment. or a city or a coun1y imilng permits punuant to thl$ 
8CI sNJI by reption or ordinance adopl a fft' schedule for 
permit *Pplication1 baled on the estimated cm11 of proc­
essing dtfferenl disses of permit appllcatioM. A permit appl1· 
ant shalt be requiled to pay the 111ppropna•e fee ba~ on tlle 
fee sc:hedut.e adopted by the gowemmot11..i body is&ulns the 
permit. All fees colleded pt111u11n1 t~ lhi.t teetion by the de· 
P111rtment shall be depoSited in the ;tate general fund. Al • 
oollected pursuant to tfB section by a city or county shall go 
Ro the respectlwi cityM CO!MlfV pner.i 'und. 

SECTION l'?, Cooperadon With Local GO\'llml'l'l111nt~ and 
l"rivate Pel'$0il\ll. The ciepartmeftl shall ir:oopera«e, coMuh will! 
and ...ist <IPPfOPflale government iillll"Oft and priwte ~~ 
sons clewloplna ptans. ihldies, 11u~, mc~lons, ~ 
fnformadiml oo !ihoreliM!I. 

State Md local goviernment 111~ci~ 11Mll ~rite h!llw 
with the ~na In h!nhmns Ille purpo11eii of 1h!n ~. 

SECTION 28. Depmmmt'11 At1tl100ty to CQ1Wr111d. F@I' !he 
l!IUfPOSl!'!i of admlnls• erit13 thil! act, Dhe depllrtment iru!Y entl!'i' 
inao contrae:ts or 11reemeniu with or ~ fu* ft'ooi lhe 
male of Washlncton, the federa.1 3Cffmmer1s m ;my ~­
~Inf departfMl'lt, agency or lilll1lf ~~ 

§K;t!QN :n. S~tkm l-!{ll!lliflgi N~ !!'&ITT! d I.ht. Smioo 
~inms ,a$~ in tfllis ad dl.!llm nm c~ffM~ any p111111 414 1tie 

•• 
imtia1i11e ao the Le&1•l.111t~m; No. -13 ~~uGa•lnc Sherellne 

Use &nd D~ll-filed ~her 2s. 1970 by !he 
Washington Environmental Council. Sillf'llllUl'ff 1160,421) llled 
December 31, 1'70 al'lld •ollf!d sufficient and lhe measure was 
certliied to the legi•latuq ai; of January 2511. "H•7'1. The Legisla­
ture took no action insofar as lnilialive No. 41 but did pa!15 an 
~temallve measure <Sub, H.B. No. S84! now idenlified .ns 
Chlllp1er 286, Laws 1971, 1st Ex. S~ w!Mdt became effet· 
Ciw' law as of June 1. 1911. ltDWl!ff'f, as provided by the stale 
cons1r1uclon. both measures mult be !M.lbmltted to lht wtM 
for final decision ilt the November 7, 1m swate ~111 el«· 
tiol'i. If both are ~. 1he meM~l1il! r1":lrilril'll! the moot 
fil!'llarillblevotn wm ~ li!t\111. 

COMPLETE TEXT OF 

Alternative Measure 

438 
IWlot Tide IS IS$IAtl/ by die Attorney Ceneral; 

Leplallwe AlllrHllve-SllorelM .1\41u~ Ad 

AN .\Cl rela1ing le the 11$1!' ad development of c:1111aln illllt 
and fresh water shoreline •ms Including l111nd$ IOCMed within 
20Ct feet of 1he ordinary hfgh watlllf mark and c:<!'rtillln miler 
adjaam1 design11ed wetlands: esiabllshtng an 1nwgrated pro. 
pm bf shoreline ru~nl betwMn state and I~ SO"• 
emments; requiring local goveromenli, pursuanl to guidll!· 
linff l!Stllblishtd by the stall!! department of ecolo&'f, to 1111£1· 
velop master PfOBrams ior regulating shoreline uses arm l>Mlrl· 
iding thlllt if they dt» not the depattmenl will develop and 
ad~ wch prcsr.11-; gvar.tlnj!\ the state'$ ~n~I 111'1> cerimno 
ertistlns impairmems -of pllblle 1141.l'ipli(;lnai rl~hts; m Pft'l\I• 
!ding dllil and crimimll Mndion5. 

Cl-il\.m~ 286, LAWS nrn. "1$1 Elt SES!>K!N 
cs.m. Ho1811e !Jiii l'>J(l. SMJ 

!.IE IT !:~TW.hy ~L~tuftll 
dtM>Stam cl W111sh~; 

5miell 1, Thi1 ci'lapr¢l" ,m,oo he known and 
"Shoreline MamipmentAcl of 1911". 

! 

I 
I 
! 



tion on behalf of the lilate m lotal governments. Private ~­
soos !iMll have tilte rilht ~o biing $Wt fOI daNBfi uQr rill~ 
~011 on their own behalf and or. rM btehlllf of all peiwni 
slmllariy situated. If liability hu ~ ~tablllihlt>d for the ros-1 
@f re&toring M imt.11 illffli!ded by a ~on thll! coorl sh11ll 
ml!U provision to assure that f'IMOf'ation Will be aceom· 
plislied wkh!n 11 reasoMble time Id rhe 41!11penoo of the vio· 
later. In addition to such tellef, inc:ludl"fl mMll!V damages, the 
«K.lrt In 11s dW:rltliOn may award altomq-"£ fees and ~ ~ 
the s.u)t to the prevailin1 p.!il'lJI· 

~W SKTIQN. sec. 2.i. In addition to amy ctheN powen; 
11anted ~ndel'. the depaf't1111ffflt llll'ld lout 111~nlm 
snay: 

11) Acquire l.mds and elS4mM!fllS within shor.iines of 11-H! 
!ll11«ie by purchaMt. luse. sfft. or eminent domain, etll'ter alone 
or Jn toftcet1 wUh Other pemmentai enlilin, when neces· 
s111y tc llChieve implefltematiOR of master pros- adopall!d 
heneunder; 

a> Accept grants, comribtitlcm, and appropriaaions from 
MY agency, public or prlvat.11, Ol' individual for the purpo511!5 of 
tl'lllschapliH; 

13) Appoint advisory ICOMmiltH!. to <miSI In !3'1)'1n~ WI 
@he purpose$ of I his chlpier; 

141 Con1ract for protess\onill or ltchniGI se.V.ce.ii ~ired 
by h whirl. cannot be performed by its Cll'lployees. 

NEW SECTIS!!. Sec. 25. The department ir. dlr~ed 10 

cooperatl! fully with local govemltleftts in ddcharging rheir 
responsibilities under this c:hapter. f11nch shall b• ,w.ailabl• for 
dl$tribution to local gcwet"l'lml!nls On the basis of applications 
for prepill'&tloA of muter programs, Sud! applQllons shall be 
!iubm111ed in ..:.coldance wirh regulations developed by th• 
d..,..ment. The dep1rtment iii a1.1100rim:I to make and ad· 
mlnk1er grants w1thht appropriations autftorized by lhe legis. 
fature to any local gcwemment within 1he state for !hi! pur· 
pose of developing a malier shoreline• !)l'l>ll'am. 

No gq.nr shaU be made In an amount in elltftl of the re· 
cipil!nl's contrih.ltion to the ntimated C05I of such pro11ram. 

NEW SECTION. Sec. Z6. The state, through the departmenU 
of ~and tbt! attomev ,11merat. mall ftPl'«lll!nl lt!I il'ltere!lf 
beforv water resource regula•ion ll'l111t1apmen1, d~nl, 
and Ide ..,.ct~ of the Unhet:t States, indudina a~g otlt­
•"'• 1he t'fdeilli! .,..we.. ~mtiiAOft, t*lWronmeniill~ecal(lf'I 
111enc,, ccwps of en1Pmn!ti, de;llrtll'lt'nl of the Interior. de· 
pattment of agriculture and rhe atomic en~ c0flll'fl6lsioo, 
before IMllll'm1e agencies and the i:ourts with n.1prd to actill>· 
lifi or uses of $horeliMS of thl! state 11nd !be ~ of this 
c~er. Where~~ or int~~ 111pm:ypl.llns, mi!ilitlt!:S, ilr 
pr~ures COl'lllc1 with !ltak!! ~ie$, all re111sc:mable sf• 
111Yailable shall b<ll t11un kly the stll<it to pr•$r1!e the i11t<11$fily 
ofltspollcfft, 

NEW SECTIQN, Se¢. 27. m NO!hing In lhiS statute shall 
c<anstJhate iillUthority fOf mquiring IJ.t ordering the nl!MCl'll!lll ol 
any 5l111Clllres. lmproven'ltl!ACS, dotb, lillls, or developmll!flts. 
pl11c;ed in navipble wa1en prior lo December 4, 196'9, artd !hit 
COIUnG ;md au1horialion of ~ .ttate of Washington «o Ifie 
tnt:)llitmll!fll of publie n111hts of niwi111timl. iM coroliarw 
inciiM!rnlal IM!'e@o, cau• b¥' lilt ~ertlion and ma·1nlt!nill1nce 
of 11.iid s~urn, dods, iill1 or dt!.'11el«»l)fli11W1t$ 

f'ltOVIDSD, That the 
imonm~•ntf, liocks, 

on gr~s 

at@ in l~r.5 Of in vMJation of 

L-----------------·--···-······ 

abmlg!Qi the i!IP.ltt'lerily of the &B.illle or loc;al pemmenis tc 
suppress OS' abate nui&MCl!!S or ~c abate pcllutim. 

t4l Sumecticm I'll of this wet~ shall app!jt 10 <llBl\f caw 
pending in the courts of th'i$ state on t- efl'utive ci&i~ of !his 
ehaptet relating ID th!! removal of strua111rR, impr@'lll!'ll!Mti. 
docks, fills, or ievelopfMhfs based 1:111 ti'lle Impairment ol 
patbeic.: 1111\lt~li> ,, •ig1t1s. 

NEW SECTIO~ •ec. :Zli. The provisions of @his chapter 5hl!U 
be! .appfbble ta all apncia of siaae ~m, countleJ, 
and public and municipal tOfpot'ations 11nd to 1111 shit:>mines of 
the state owned or admlnistl!n!d by them. 

NEW SCCDQN. Sec. 29. The restrictions Imposed by •hi• 
act shaH be considered l)v the county UieS5CF in ettabllshiRIJ 
tile fair madlet value of the properly. 

NEW SfC!!ON. Sec. 30.. li'lle depairtrnent of ec:ok>gy is dei.· 
ipted the stale agency retpomible for the Pf'Oll'•'" of reg11· 
latloo of the ahorelines of 1he $late, includina eo11st.a1 sher~· 
linH 11nd the shorelinll!S of t!M: inner tidal waters of the state, 
and .Ill 3Ufhonzed to COC!pflf'ate with the feden.I IJOHl'l'll'l'l!llll 
and si&ler states and to receM? benefits !Qi/ any sl!nutes of h 
United Stales whenever erlkted which relate to ti'lle progr11rm 
QI this ch.apeer. 

N[W SECUQN. Sec:. 31. Addi1iorual shorelfnes of the stat1 
shall be designated shoreline. of state-wide slgn1ficance ont, 
by affinnathre! action of the legtslatun!'. 

the direttor of the department may,~. from lkne 
to time, recommend to th• legi•llture areas of lhe shorelif!fi 
ot at.. state which haYe 11at11..Wid• signirllCllflce fl!latlng to spe. 
cial econOffllc, ll!!C'Ologlc:al, ildocational, dev.lopmental. retie· 
ation.JI, or lff!Sthetit:' .. a~ IO bt' ~ed P :shorelines d 
state-wide slplfi09nce. · 

Prior to making any Mich recommend.uon ti'lle direc:lor 
llhaill l'told a public '-ring in thie county or counties where 
the shol'eline 1tndef consldera1ion is IOl:lted. It shal be the 
duty ol the county commit1ionen of each couAty whll!l'e such 
a1 '-ring 1$ conduc1ed to Sl.lbl'mt their views. with reprd lo 111 

propos.ed de!ll&mdiOl'I IO the dlreclot al such dlte 15 •he 
dlrtctor dltlerminet but In no ewent r."111 the date be latet" 
than silcty dayc after ttie public heiring !rt die coi.Wy. 

NEW SECTION. Sec. 32, No pel'ft1i1 shall be ill5ued f:IUl'Hllimt 
ro 11th; drapter fOr •r new or~ buildfng or 'truc•ure 
al more lhan thirty.five fflf!f abl'M!' !Mir.Ip snade Oewl 00 

ilhcinttines of the state shat Will obstrl.ld the view cf a 111.1bll1-o­
ali!I number of resi~fi oo lm!Sli <11djoining st.lch shorellnim. 
nc:ept wheft> 111 master pmgr1m1 d!>fi nol pt'Ohibit Che ~­
o11r1d lflen only when M~dlng 11:oolllder$11!«:1i11s of thll! ~b@H: 
I ntetMt will he sll!l"lled. 

NEW SECTION. Ii«. 33. TM «l••p1111tl1'llflf'lt of ~ogy. ahe 
attom.y pn;;:;I, ind lhe hllfbor line c:ommissloo <!Ire directed 
111s a matter of high priority 10 undertake joinily a study ol ihe 
lll)Catiom, 1.mm .i!ll'ld ac:tllldfta, both proposed 111nd ellistlng, re· 
r111tm1 t() the •~lil'ill!ll ~ rM> dtifi!IO, and totlrn$ ae the se.ece 
and 11.1bmi1 a report which $MH lm::lude but noi be llmited 10 

to ihe emto11blishment of thi!' !l'arlws 
Oti!H tJ4 the !illllle: 

!:l) The i!lil sl.ldw harb@r liMt; 
!l) They autho1'1¢y for ~~1bimhm11n1 and criteria uffd In 

kocalion of the 5ame; 
~41 Pffffnt <11:1111ities and is~ei ma• within harbon 11nd 

their r@l.at!onsillp io harbor lin.~; 
~5) to anv uocerti!ntv wm! incon-

m;1H01Mhilft of feeler~. ~late and local pem-

@ineey-nmt 
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RED LINE INDICATES ORIGINAL 
1100 FT CONTOUR - PRIOR TO DAM 
CONSTRUCTION·· DIGITIZED FROM 
1912 GNRR SURVEY MAPS 

1·,. 300' - STREETS AND ALLEYS VACATED 
av ORDINANCE 24, 1927 

PHOTOGRAPHY PROVIDED SY WASHINGTON STATE 
DEPARTMENT OF TRANSPORTATION·- DATED 1967 

,..\ 
Erlandsen 

.,,b,r•-.n '•'l>I"··"'• u.=~m ... -....:. :,,~ 

Exhibit B-1 
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a 

- STREETS AND Al.LEYS VACATED 
av ORDINANCE 24. 1927 

PHOTOGRAPHY PROVIDED BY WASHINGTON STATE 
DEPARTMENT OF TRANSPORTATION - DATED 1967 

01 from the original declaration] 



RED LINE INDICATES ORIGINAL 
1100 FT. CONTOUR - PRIOR TO DAM 
CONSTRUCTION - DIGITIZED FROM 

1912 GNRR SURVEY MAPS 
1": 300' - STREETS AND ALLEYS VACATED 

SY ORDINANCE 24, 1927 
PHOTOGRAPHY PROVIDED SY WASHINGTON STATE 
DEPARTMENT OF TRANSPORTATION - DATED 1967 

"\ 
Erlandsen 

!.~'tll \,'<!, 1•11.1\J~..,~ H'•lfll:t.'1•1~ l.'t 

Exhibit B-2 
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i""' 300' - STREETS ANO ALLEYS VACATED 
SY ORDINANCE 24, 1927 

va.v@s.-.n of AR 01 the original declaration] 

PHOTOGRAPHY PROVIDED av WASHINGTON STATE 
DEPARTMENT OF TRANSPORTATION - DATED 1967 



RED UNE INDICATES ORIGINAL 
1100 FT. CONTOUR·- PRIOR TO DAM 
CONSTRUCTION -- DIGITIZED FROM 
1912 GNRR SURVEY MAPS 

i' = 300' - STREETS AND ALLEYS VACATED 
SY ORDINANCE 24, 1927 

PHOTOGRAPHY PROVIDED BY WASHINGTON STATE 
DEPARTMENT OF TRANSPORTATION - DATED 1967 
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~ 
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0 
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Erlandsen 
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Exhibit B-3 





RED LINE INDICATES ORIGINAL 
1100 FT. CONTOUR - PRIOR TO DAM 
CONSTRUCTION •• DIGITIZED FROM 
1912 GNRR SURVEY MAPS 

1·" 300' PHOTOGRAPHY PROVIDED NRCS C. 2006 
'\ 

Erlandsen 
"'''1'"'1• r·,•»f>,.,: f•'•.:.".t.l,,•.il.o:, •'•'I 

Exhibit B-4 



RED LINE INDICATES OfVG!NAL 
1'100 FT. CONTOUR - PRIOR TO DAM 
CONSTRUCTION - D!GITIZEO FROM 
1$12 GNRR SURVEY MAPS 
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of AR 01 

PHOTOGRAPHY PROVIDED NRCS C. 2006 Erfandsen 

from the original declaration] 



SAMPLING OF PARCELS 
WATERFRONT WITH AT LEAST SOME fill 

LAKESIDE PARK TO DON MORSE PARK 
WASHINGTON 

PARADISE LLC & IOYUIC WATERS llC 

0-0175 
EXHIB!TC 



SAMPLING Of PARCELS 
WATERFRONT WITH AT LEAST SOME fill 

LAKESIDE PARK TO DON MORSE PARK 
WASHINGTON 

PARCEL NUMBER OWNER ASSESSED VALUATION 
SCHMITTEN INVESl"MENTS tLC 
VENTURES IN PARADISE Ll.C 
CLAR!C I> EDSON & WBAAA 
PACIFICA LOAN POOL LLC 
Wll.MART THOMAS & MARIL VIII 
RUBIN WAYNE 
GOODFELLOW RICHARO E 
ALLEN ICEITH E & KYLA M 
cmMORTGAGE INC 

0-0176 PAGEZOF4PAGES 

$340,545 
$340 5 
$340,545 



SAMPLING Of PARCELS 
WATERFRONT WITH AT LEAST SOME FILL 

LAKESIDE PARK TO DON MORSE PARK 
CHELAN, WASHINGTON 

PARCEL NUMBER OWNER ASSESSfD VAUJATION 

272213762440 
272213763511 
272213763512 
272213817010 
2722131J17015 

272214410250 
272214410350 
272214410400 
272214410600 
272214494210 
.2722'.4545010 
.272214545020 
27221454S030 
272214545040 
272214545050 

BERG DONALD 
GARBARINO FRANK L & PEGGV l 
PETERSON'S WATERFRONT INC 
KRONSCHNABLE BRADLEY A Be EllZABETH 
CAMPBELL ARTHUR&DIANA TR\.ISTE 

1 PAGE 3 OF 4 PAGES 

$S08,0S9 

$498943 
$1,365,176 
$1,103,888 

957178 
$1,433,468 

$947,610 

$1,212,21.S 
$1,226,234 

$796,320 
$1,520,805 
$1716380 

$378.362 
$366597 
$355,212 

$344,586 



SAMPLING Of PARCELS 
WATERFRONT WITH AT LEAST SOME Fill 

LAKESIDE PARK TO DON MORSE PARK 
"""'·111..11.ru-.. WASHINGTON 

PARCEL NUMBER OWNER ASSESSED VAUJATIO~ 

272213153100 

272213152300 
272213152200 
272213152100 

MC l<Et.l.Aft SCOTT 
CARAVELllC 

Vl:L LLC 

VELLLC 

CAMVELLLC 
CAAAVELLLC 

PETERSON W D 
PETERSON WO 
PETERSON W D 
PETERSON WO 
PETERSON WO 
PETERSON W D 

PETERSONWD 
PETEASON W D 
PETERSON WO 
PETERSONWD 
p 

$235,.599 
$235 599 
$235,599 

$235,599 
$172,902 
$235 599 

0-0178 PAGE40F4PAGES 
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GALLAGHER FILL AREA B, C. 1949 

EXHIBITC-1 



GALLAGHER FILL AREA B, C. 1949 



GALLAGHER FILL B, C. 1967 

Ex.hibit Cl Dan !3eardslec:: Deel 



GALLAGHER FILL B. C. I 967 

Exhibit Ci Dan Beardslee Dec! 
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GALLAGHER FILL B, C. 2006 

Exhibit C4 Dan Beardslee Deel 



GALLAGHER FILL B. C. 2006 

Exhibit C4 Dim Bel!rdslee Deel 



GALLAGHER FILL B, C. 2011 

1 



GALLAGHER FILL B, C. 201 l 



GALLAGHER FILL B, C. JULY, 2013 



GALLAGHER FILL B, C. JULY. 2013 



INDEX MAP 

HOWE SOUND Fill 

HISTORIC PHOTOS 

Exhibit DI Dan Beards]t;~ Deel 



INDEX MAP 

HOWE SOUND Fill 

HISTORIC PHOTOS 

Exhibit D l D1m Beardslee Dec 



Exhibit D2 Dan Beardsie~ Deel 



Exhibit 02 Ow; Bcru-dslee Deel 



Exhibit D3 Dan Beard~lee Deel 



Exhibit 03 Dan Beim.lsh:e Deel 



E:\hib1t D4 Dun Beardslee Deel 



Exhibit 04 Dan Beardslee Deel 



1961 

PETERSON'S WATERFRONT 

HISTORIC PHOTOS 

Exhibit El Dlll1 Beardslee Deel 



PETERSON'S WATERFRONT 

HISTORIC PHOTOS 

Exhibit El Owl BeMdslee Dec! 



Exhibit E2 Dan Beardslee Deel 



Exhibit E2 OM Beim!slce Deel 



1972 

1 

Exhibit E3 Dan Beardslee Ded 



Exhibit E3 Dan Beardslee Dec! 



Exhibit E4 Dan Beardslei;: Ded 



Exhibit E4 Dao Beardslee Deel 


