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L INTRODUCTION

This appeal arises from the February 27, 2015 order on summary
judgment requiring appellant GBI to remove approximately eight acres
(nearly 100,000 cubic yards) of fill from the waters of Lake Chelan that
had been in place since 1961. The February 27, 2015 decision and order
was the fourth in a series of decisions leading to the conclusions below

that:

CBC members had sufficient “special interest” in the
matters at issue to have standing to seek removal of the
fill;

The Shoreline Management Act (“SMA™) at RCW
90.58.270(1), (2) did not preclude civil actions seeking
removal of pre 1969 fills based on claims of
interference with navigational interests; and

The Three Fingers fill substantially interfered with
navigational interests of the plaintiffs sufficient to
warrant a finding of public nuisance and abatement
without regard to the public interests in development on
such fill under the controls of the Shoreline
Management Act (“SMA”).

The Trial Court’s decision was contrary to decades of property
law. It found that a group of citizens, with no specialized injury resulting
from the existence of the private fill, could seek to have it removed.
Moreover, it disregarded the state’s specific consent to navigational

impacts of pre-1969 fill on navigable waters granted in the 1971 Shoreline

Management Act, RCW 90.58.270(1). Under the Trial Court’s
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interpretation, fill that has been in place for decades is subject to removal
if any members of the public complain. This is not what Washington law
requires and would result in the undermining of the SMA, the very statute
that was meant to authorize pre-1969 fills and resolve disputes like this

one. Such a result would be chaos for Washington’s shoreline property

owners with historic (pre-1969) fills. For the reasons set forth below, the
Trial Court’s decision and order must be reversed and the case dismissed

as a matter of law.

I ASSIGNMENTS OF ERROR

Assignment of Error No. 1. The Trial Court erred in denying

GBI’s motion to dismiss for lack of standing and directing GBI to remove
the Three Fingers fill. Memorandum decision dated May 30, 2012; order
entered July 11, 2012 (AR 458, 460 and AR 827-37, respectively).

Assignment of Error No. 2. The Trial Court erred in entering an

order on the State of Washington’s and GBI’s motions for reconsideration,
which corrected the premature order to remove the fill, but erroneously
confirmed standing by CBC to bring the action. Memorandum decision
dated January 15, 2013; order dated February 15, 2013 (AR 1254 and AR
1267-73, respectively).

Assignment of Error No. 3. The Trial Court erred in granting

CBC’s motion for summary judgment on the applicability of the SMA,

78377-0005/LEGAL126066592.1



RCW 90.58.270. Memorandum decision dated October 3, 2014; judgment
entered December 9, 2014 (AR 1570 and AR 1613-22, respectively).

Assignment of Error No. 4. The Trial Court erred in granting

CBC’s motion for summary judgment requiring the removal of the Three
Fingers fill on GBI property as a public nuisance under RCW 7.48.140(3)
as of 1969. Memorandum decision and order dated February 27, 2015
(AR 2553 and AR 2547-51, respectively).

III.  ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. CBC is a citizens group seeking removal of fill placed in
Lake Chelan--fill that has been there since 1961. Its members said that
they would like to use the filled part of the lake for fishing, kayaking and
beach purposes. RCW 7.48.210 limits standing for nuisance claims to
those for whom the challenged action is “specially injurious.” Did the
Trial Court err in holding that CBC has standing in the absence of a
showing of “special injury” to any of its members? Assignments of Error
1,2,4.

2. The fill on GBI property was placed in Lake Chelan before
1969 and the adoption of the Shoreline Management Act, Chapter 90.58
RCW. CBC’s claim is based on the violation of the public trust doctrine
and the Supreme Court decision in Wilbour v. Gallagher, 77 Wn.2d 306,

462 P.2d 232 (1969). Under the Shoreline Management Act, however, the
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state gave consent to navigational interference with respect to pre-1969
fills such as this one. RCW 90.58.270(1). Further, the state specifically
prohibited Wilbour-type suits, which seek to remove fills based on claims
of navigational interference in adopting RCW 90.58.270(2). Did the Trial
Court err in failing to grant GBI the protections to which it was entitled
under the requirements of RCW 90.58.270(1) and (2) in ordering the fill to
be removed? Assignments of Error 1, 2, 3 and 4.

3. The navigational intrusion of the Three Fingers fill was
specifically approved by the state and maintained by GBI under the fill
protection provisions of the SMA, RCW 90.58.270(1). Nothing
maintained under the express authority of a statute can be deemed a
nuisance. RCW 7.48.160. Did the Trial Court err in holding that the fill
was a public nuisance when it was specifically approved and maintained
by the authority of the Shoreline Management Act? Assignments of
Error 2, 3, 4.

4. Did the Trial Court err as a matter of law in ordering
removal of the Three Fingers fill in the face of material uncontested
testimony concerning the absence of “substantial interference” with
navigational interests on Lake Chelan and the uncontested ability to use

the Three Fingers fill, similar to many other fills in the area to serve the
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identified public purposes set forth in RCW 90.58.020. Assignments of
FError 3, 4.
IV. STATEMENT OF THE CASE

A The Three Fingers Fill.

The case involves approximately eight acres of property in Chelan,
Washington owned by GBI Holding Co. (GBI) and commonly referred to
as “Three Fingers.” (See Exhibit C-4 to Beardslee declaration filed
January 29, 2015 (AR 2391), also attached hereto as Appendix 2,
Attachment 1 for a site view of the property as it existed at the time the
lawsuit was filed.) The property was created in the early 1960s, in
accordance with the practice of the day, by placing fill on private land
owned by GBI, which would otherwise be covered by the waters of Lake
Chelan during the summer season.’ The fill was created when GBI was
hired to widen the highway adjacent to the GBI property in 1961-62. The
site is improved with highway access and City of Chelan waterlines, but it
has no structures.

B. The Shoreline Management Act and the Public Trust Doctrine.

The case involves (1) the public trust doctrine, that is, the state’s
duty to manage navigable waters of the state to promote the public

interest, (2) the 1969 decision of the Washington State Supreme Court in

" A full discussion of the unique nature of Lake Chelan shorelines can be found in the
court’s decision in Wilbour v. Gallagher, 77 Wn.2d 306, 462 P.2d 232 (1969).
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Wilbour v. Gallagher objecting to the lack of any public control over fills
in Lake Chelan, and (3) the subsequent response of the people of the state
in adopting Initiative 43B, the Shoreline Management Act of 1971,
rectifying the lack of control and authorizing the retention of existing fills
subject to subsequent development under the control and public purposes
of the Shoreline Management Act (see RCW 90.58.020).

C. The Complaint and Procedural Background.

No one complained about the three Fingers fill for decades.
Indeed, there is evidence that the fill was used and enjoyed by members of
the public on occasion and offered other benefits for the public. Scott
McKeller declaration filed July 23, 2012 (AR 890-93). In December
2010, GBI filed an application to subdivide the land into six parcels.’

The plat was approved with conditions allowing the fill to remain.
CBC initially appealed the plat approval, but withdrew its appeal and filed
a civil action in November 2011, seeking removal of the fill as a violation
of the public trust “jus publicum” -—that is, interference with the
association’s members’ purported interest in being able to use the waters
of Lake Chelan for recreational purposes. See complaint, request for relief

at 8 (AR 10).

? A previous application for development into a townhouse program received much
public opposition and was withdrawn. (AR 288-93, at 18-23, 9 58-59 of short plat
decision dated July 25, 2011).
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After discovery and a series of motions, the Trial Court entered a
final order directing GBI to “promptly remove” the property in question as
a public nuisance. Memorandum decision and order entered February 27,
2015 (AR 2552-53 and AR 2547-51, respectively). GBI appealed, as did
the City of Chelan and the State of Washington. The appeals were
consolidated.

The case involves several parties. The plaintiff below is Chelan
Basin Conservancy (CBC), a local group interested in protecting the “use
and enjoyment of navigable waters of Lake Chelan.” (CBC complaint at 2
(AR4)). Defendant GBI has owned and controlled the Three Fingers fill
since it was filled in 1961-62. Terhaar declaration filed January 25, 2012
at 1 (AR 184). The City of Chelan is the local municipal corporation that
chose to participate in the case. See City of Chelan answer and cross
claim filed December 14, 2011 (AR 22-25).°

The State of Washington was named and participated as the case
involved questions about the state’s authority under the public trust
doctrine, though no specific claim was made against the state (see answer

of the State of Washington, AR 96-101). The Chelan County Public

* The City of Chelan concurs with CBC that a violation of the public trust doctrine exists,
but it holds that the remedy should be vested in the City, which wants to aliow the fill 1o
remain with a portion dedicated for a park.
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Utility District was also named as it holds flowage rights in Lake Chelan,
but announced early on that it was not participating in the case.

The complaint was filed on November 4, 2011, seeking removal of
the Three Fingers fill from the waters of Lake Chelan as a violation of the
public trust doctrine. See complaint at 1 and request for relief at 8 (AR 3
and AR 10, respectively). GBI initially moved to dismiss on standing
grounds because CBC failed to allege any facts supporting a claim of
special injury to one or more of its members as required by RCW
7.48.210. CBC responded with declarations from three of its members
who said they were interested in using the GBI property for beaches,
fishing and kayaking should the fill be removed.

In response, the Trial Court specifically granted CBC standing to
pursue the case. Remarkably, the decision also ordered the fill to be
removed as a violation of the public trust doctrine, even though CBC had
filed no motion for such a judgment.” Both the state and GBI filed for
reconsideration. The Trial Court reversed its judgment on the ultimate

question of removal due to issues of fact on substantial interference and

* See declarations of Hauge (AR 375-78), Schuldt (AR 379-83), and Page (AR 384-88),
attached at Appendix 2, Attachment 2 hereto. See Exhibit J to Beardslee declaration filed
January 29, 2015 on location of CBC members (AR 2412).

> See memorandum decision dated May 30, 2012 at 5 (AR 460) and order entered July
11,2012 (AR 827-37).

78377-0005/LEGAL126066592.1



public interest, but reaffirmed the conclusion that CBC has standing. See
order entered February 15, 2013 (AR 1267-73).

Subsequently, CBC moved for summary judgment on the issue of
the applicability of the protective language in the SMA, RCW 90.58.270,
in which the state consented to fills existing prior to 1969. See motion
filed March 7, 2014 (AR 1354-76). The Trial Court concluded that the
statutory consent to fill did not apply to fills placed on shoreland in
“violation of state statutes” prior to the adoption of the Shoreline
Management Act. The Trial Court then concluded that the Three Fingers
fill was a public nuisance in 1969 under the provisions of RCW
7.48.140(3), and as a consequence, the fill was placed in violation of state
law and the protections of RCW 7.48.160 and RCW 90.58.270(1) were
not applicable. See memorandum decision dated October 3, 2014 and
order dated December 9, 2014 (AR 1570 and AR 1613-17, respectively).

The final motion resolving the case was a motion for summary
judgment ordering abatement of the nuisance, in this case, removal of the
fill. Requests to show that the Three Fingers fill could be used for a
variety of public purposes under the SMA were denied, and the Trial
Court granted the motion and ordered the fill to be removed promptly. See
memorandum decision and order entered February 27, 2015, (AR 2552-53

and AR 2547-51, respectively).
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V. SUMMARY OF ARGUMENT

GBI submits that the Trial Court below erred in three respects:

1. The Trial Court erred in holding that the citizens group
CBC had standing to seek removal of fill. CBC failed to identify any
member with the “special injury” as a result of the three Fingers fill as
required by state law to pursue a private claim to abate a public nuisance.
The decision of the Trial Court allowing CBC to proceed with the case
with no showing of special injury is in error and in violation of RCW
7.48.210.

2. Nothing done or maintained under express authority of a
statute can be considered a nuisance. RCW 7.48.160. RCW 90.58.270(1)
authorizes the maintenance of pre-1969 fills in waters of the state. RCW
90.58.270(2) prohibits civil actions challenging pre-1969 fills based on
claims of interference with navigational rights. The decision of the Trial
Court to allow CBC to proceed with the present case without regard to the
consent to fills provided by RCW 90.58.270(1) is an error and in violation
of RCW 90.58.270(1) and (2) and RCW 7.48.160.

3. The Trial Court below came to its conclusion
notwithstanding the absence of any evidence of specific prior or unique
use by CBC members or any other basis for concluding that the

navigational interference was “substantial.” Further, substantial

-10-
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uncontested evidence showed that the Three Fingers fill, similar to many
other developed fills in the area, could serve a variety of public purposes
identified in RCW 90.58.020 under the control of the Shoreline
Management Act, the Chelan Shoreline Master Program, and the City
7Zoning and Comprehensive Plans. The decision of the Trial Court to
proceed to a final order of abatement in the face of uncontested material
facts concerning the absence of substantial interference with recreational
use of Lake Chelan and the merits of the possible use of GBI’s property
under the control of the SMA, was in error, in violation of CR 56.

Resolution of the case under either of the first two arguments
requires a reversal of the decision below and a remand with instructions to
dismiss the case as a matter of law.

Resolution of the case on the third ground requires reversal of the
decision below and a remand for a trial on the issues of substantial
interference and public interest as may be clarified in the Court’s opinion,

VL.  ARGUMENT

A. CBC Members Lacked the “Special Injury” Necessary for
Standing to Bring a Suit for the Removal of GBI’s Three
Fingers Fill. Assignments of Error 1 and 2.

The Trial Court erred by denying GBI's motion to dismiss CBC’s

action for lack of standing. CBC, as an association, has the right to file a

civil action on behalf of its members only if one or more of its members

“11-
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have standing. SAVE v. City of Bothell, 89 Wn.2d 862, 576 P.2d 401
(1978). Because CBC challenges the Three Fingers fill as a public
nuisance, it must show that one of its members has sustained a special
injury by reason of the fill not common to the public as a whole. See
RCW 7.48.210; State v. Grant, 156 Wash. 96, 101, 286 P. 63 (1930). The
same test applies to CBC’s claim regarding violation of a navigational
right in public waters. Lampa v. Graham, 179 Wash. 184, 36 P.2d 543
(1934).

The Washington Supreme Court has held that individual plaintiffs
“Ido] not have a special interest either in . . . lake[s] or road[s]. Their
interest in each is the same as that of the public and whatever loss they
suffer in being deprived of access to the lake is the same kind of loss
suffered by the public, differing only in degree.” Olsen v. Jacobs, 193
Wash. 506, 513, 76 P.2d 607 (1938). See also Lampa, 179 Wash. at 187
(denying standing to a fisherman who challenged an impediment to the
navigability of the Columbia River because he “only . . . [used] the
channel of the river as a highway, as it is or as it may be used by the
general public™); see also Oppen v. Aetna ins. Co., 485 F.2d 252, 260 (9th
Cir. 1973) (“The damage suffered on account of their loss of navigation
rights in the Santa Barbara Channel and harbor is no different in kind from

that suffered by the public generally.”).

| -12-
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When determining the existence of “special injury,” courts
generally look for the existence of some economic injury, such as damage
to property or business interests. See, e.g., Anderson v. Nichols, 152 Wn.
315,322,278 P. 161, (1929) (where a structure “affects the value of the
surrounding property in any material degree, the owners of the property
suffering the loss have the right to insist upon its removal”); Morris v.
Graham, 16 Wash. 343, 346, 47 P. 752 (1897) (finding special injury
where an obstruction prevented plaintiff from engaging in commercial
fishing operations); Sholin v. Skamania Boom Co., 56 Wash. 303, 307,
105 P. 632 (1909) (finding a “special injury” where an obstruction to
navigation resulted in an economic loss); Hulet v. Wishkah Boom Co., 54
Wash. 510, 515, 103 P. 814 (1909) (“[T]he owner of a wharf or other
improvement on a stream does suffer an injury different in kind from that
suffered by the public, when the value of his wharf is destroyed by the
closing of the stream.”) (emphasis added).

Whére, as here, a plaintiff alleges only the invasion of a common
right to use a lake, courts have routinely held that no “special injury”
exists. See Lampa, 179 Wash. at 186; see also Olsen, 193 Wash. at 513;
Oppen, 485 F.2d at 260. Indeed, in Lampa the court specifically
distinguished the plaintiffs—who only “use[d] . . . the channel of the river

as a highway, as it is or as it may be used by the general public”—from

-13-
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the plaintiffs in prior cases that had suffered the type of economic injury
sufficient to confer standing. Lampa, 179 Wash. at 186-87.

As in Lampa, CBC members have not shown any special injury,
but allege only an obstruction of the common interest in using Lake
Chelan for fishing, boating, swimming and other navigational interests.
CBC submitted only three declarations in support of its position, none of
which demonstrate any allegation of the type of special use or economic
injury that would be sufficient to confer standing. The only claims of
“injury” are vague allegations of a desire to use the area in the future if the
fill is removed. Mrs. Hauge lives “five minutes” from the fill site and
removal of the fill will “open up a beautiful sandy beach for swimming,
waterfowl up-lake views.” See Hauge declaration at section 6 (AR 376);
CBC response at 7 (AR 360). Mr. Schuldt has lived in Chelan since 1971,
does not own a waterfront home and removal of the Three Fingers fill
would allow the bay to “revert to this type of high quality swimming
beach and would include extremely rare and valuable dedicated public
access.” See Schuldt declaration at section 2-3 (AR 379-80); CBC
response at 7-8 (AR 360-61). Mr. Page has lived in Chelan for 18 years,
views the Three Fingers fill as a hazard to kayakers and believes that
“IrJemoving the fingers would significantly expand the limited public

access and make kayaking, swimming and other water uses much more

-14-
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available and enjoyable.” See Page declaration at section 2-8 (AR 385-
86); CBC response at 9 (AR 362).

In short, CBC has only alleged future interests by its members in
the waters surrounding the Three Fingers fill that are common to the
public at large—the ability to navigate in the area and use the waters of
Lake Chelan for recreational purposes. As the Washington Supreme
Court has repeatedly recognized, this type of injury is insufficient to
confer standing to challenge a claimed public nuisance. See Olsen, 193
Wash. 506; Lampa, 179 Wash. 184.

In an attempt to evade this clear authority, CBC cites Kemp v.
Putnam, 47 Wn.2d 530, 288 P.2d 83 (1955), overruled in part on
representative standing by Save a Valuable Env't (SAVE)v. City of
Bothell, 89 Wn.2d 862, 576 P.2d 401 (1978). In that case, the court stated
that a plaintiff who had regularly fished a navigable portion of a stream
would suffer a special injury if the stream he commonly used for fishing
was blocked. But the court distinguished the plaintiff from others that had
not previously used the river and who, as a result, did not have specific use

and special injury as alleged by Mr. Kemp sufficient to warrant S‘ianding.é

¢ “The evidence discloses that the only party to this controversy who has been prevented
from fishing in the two rivers in gquestion is the respondent Kemp, who testitied that he
had been in the habit of fishing these rivers since 1924 until ejected by the appellant
William R, Putnam.” /d.

-15-
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The Kemp decision supports the GBI position. Under Kemp, actual
use for specific purposes was required to obtain standing to complain
about navigational interference. That case would not confer standing on
CBC, as none of CBC’s members claim to have used, or have any other
special attachment to, the relevant portion of Lake Chelan prior to the
Three Fingers fill installation,

CBC also relied on Wilbour v. Gallagher, 77 Wn.2d 306, 462 P.2d
232 (1969), but the Wilbour plaintiffs were abutting property owners who
suffered direct and immediate loss.

The plaintiffs have unquestionably sustained special
damages as a result of defendants’ wrongful

activities, and of a character that sustains their right
to maintain this action].]

77 Wn.2d at 317-18.

CBC also claims that while its members may not have achieved
standing under the public nuisance doctrine, they still have standing under
the public trust doctrine of protecting the public right of navigation. But
the Lampa decision involved blockading a navigable waterway, and
special injury was still a prerequisite to standing under the same public
nuisance limitations remaining in the law to this date. RCW 7.48.210 (A

private person may maintain a civil action for a public nuisance, if it is

" “The unfilled portion of Cross Street, now a shallow moat at high water, affords the
Greens their only access by water to the lake.” /d. at 311 n.10 (emphasis added).

-16-
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specially injurious to himself or herself but not otherwise” a law in place
since statehood.).

The Trial Court’s focus was whether the Three Fingers fill was “in
violation of state Law” as a public nuisance under RCW 7.48.140(3) at the
time of the adoption of the Shoreline Management Act and thus not
entitled to the protection of the Shoreline Management Act. See RCW
90.58.270 (“Provided, that the consent herein given shall not relate to any
structures, improvements, docks, fills, or developments placed on
tidelands, shorelands, or beds underlying said waters which are in trespass
or in violation of state statutes.”). See memorandum decision dated
October 3, 2014 and final order dated February 27, 2015 (AR 1570 and
AR 2547-51, respectively).

Under public nuisance laws, plaintiffs must have sufficient
“special injury” to proceed with the case, RCW 7.48.210, and those
plaintiffs were not before the Trial Court below. Absent in the present
case were the material elements required for a finding that CBC’s
members have “special injuries” that separate them from interests of the
public as a whole.

The five-minute walk to a “better beach” for Mrs. Hauge; the
easier access for fishing and swimming for Mr. Schuldt, Mrs. Hague’s

neighbor; and the possible public safety gains for kayakers alleged by Mr.

17-
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Page (address unknown) are all inconveniences suffered by other members
of the public who may live closer to or farther from the Three Fingers fill
area than the affiants but who still use the lake for recreational purposes.
While each affiant’s interest may be more affected than some members of
the public at large due to the relative ease of access when compared to the
community at large, none is immediately proximate to the fill as was the
case in the Wilbour decision, evidenced by a historic use as in Kemp, or
provided any grounds to argue that his or her interest is any different
(other than personal interest) from the many neighbors who are not
obj ecting.8

As such, the derivative standing which CBC claims by reason of its
members is even less significant than that of Mr, Lampa, for whom
historic use was shown in the record. There is no allegation of any
attachment to the filled property by use or other interest. For that reason
CBC has no legal basis upon which to claim the right to challenge the
Three Fingers fill.

The proper response by the Trial Court to GBI’s motion to dismiss

for lack of standing of CBC based on the absence of any allegation of

¥ See Scott McKeller declaration filed July 23, 2012 (AR 890-93) who, among affiants,
iives directly north from the Three Fingers fill and has no objections and sees some
benefits). See map at AR §99.

18-
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special injury of its members is the same as that stated by the Washington
State Supreme Court in the Lampa case.

Under these conditions can it be said that respondent,

and those similarly situated, suffer an injury peculiar to

themselves and different from that sustained by the
public generally? We think not.

Lampa, 179 Wash. at 186.

The Trial Court erred at the outset in failing to dismiss the case for
lack of standing to seek removal of fill in navigable waters by CBC,
whose members allege no special interest sufficient for the Trial Court to
proceed. As such, the decision below must be reversed and remanded
with instructions to dismiss the case.

B. The Three Fingers Fill Is Maintained Under the Authority of a

Statute, RCW 90.58.270, and so as a Matter of Law May Not
Be Considered a Public Nuisance -- RCW 7.48.160.

In the proceedings below, significant time was spent discussing the
role of the public trust doctrine, the Shoreline Management Act and a
variety of related issues. But the final decision, entered by the Trial Court
was that the Three Fingers fill was a public nuisance prior to 1969 under
the terms of RCW 7.48 020 and .‘;40(3)9 and could therefore be abated by

the Trial Court, RCW 7.48.200. See memorandum decisions dated

(3} To obstruct or impede, without legal authority, the passage of any river, harbor, or
collection of water.]” RCW 7.48.140(3).

-19.
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October 3, 2014 and February 27, 2015 (AR 1570 and AR 2552-53,
respectively) and associated orders.

The problem with the Trial Court’s decision is that, under the law
of nuisance, “nothing which is done or maintained under the express
authority of a statute can be deemed a nuisance.” RCW 7.48.160
{emphasis added). As discussed in detail below, the Three Fingers fill was
tawfully maintained in the waters of Lake Chelan under the provisions of
the Shoreline Management Act and, specifically, RCW 90.58.270(1). As
a consequence, the Trial Court’s rulings below are erroneous as a matter
of law and must be reversed.

1. The Three Fingers fill was lawfully maintained in

public waters under the provisions of the Shoreline
Management Act and, specifically, RCW 90.58.270(1).

The Three Fingers fill was placed in the waters of Lake Chelan in
1961-62, (see Declaration of Terhaar filed January 25, 2012 (AR 184),
prior to the adoption of the Shoreline Management Act of 1971, Under
the plain terms of the Shoreline Management Act, the state has granted
consent to the continued maintenance of the Three Fingers fill, even if it
impairs the public right of navigation on Lake Chelan. The relevant
portion of the Shoreline Management Act, RCW 90.58.270(1), provides:

Nothing in this section shall constitute authority for

requiring or ordering the removal of any structures,
improvements, docks, fills, or developments placed in

20-

78377-0005/LEGAL126066592.1



navigable waters prior to December 4, 1969, and the

consent and authorization of the state of Washington to

the impairment of public rights of navigation, and

corollary rights incidental thereto, caused by the

retention and maintenance of said structures,

improvements, docks, fills or developments are hereby

granted: PROVIDED, That the consent herein given

shall not relate to any structures, improvements, docks,

fills, or developments placed on tidelands, shorelands,

or beds underlying said waters which are in trespass or

in violation of state statutes.
(Emphasis added.)

The primary complaint below, and the complaint on which the

Trial Court based its decision, was that the Three Fingers fill had been
placed in the navigable waters of Lake Chelan prior to 1969 in violation of
the public’s rights of navigation and therefore interfered with the CBC’s
ability to use the displaced waters for recreational and navigational
purposes. As a consequence, the Trial Court held that the Three Fingers
fill should be removed as a public nuisance.'’ However, RCW
90.58.270(1) provides the legal authority required to bring the Three
Fingers fill out of the prohibitions of RCW 7.48.140(3) for the lawful

maintenance of pre-1969 fills, and as such the Three Fingers fill could not

be a public nuisance as a matter of law. RCW 7.48.160. CBC’s complaint

" A companion claim was that the Three Fingers fill was a “trespass” of CBC’s rights
with respect to vacated Boulevard Avenue crossing the Three Fingers £ill parallel to the
state highway. CBC could allege no “ownership interest” in the public right of way and
associated easement that precluded any relief based on a claim of trespass. Jackass Mt.
Ranch, Inc. v. 8. Columbia Basin frr. Dist.,, 175 Wn. App. 374, 400,305 P.3d 1108
(2013). Trespass occurs when a person intentionally or negligently intrudes onto or into
the property of another.
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to the contrary fails to state a claim upon which any relief can be granted.
RCW 90.58.270(1).

a. Wiibour v. Gallagher and the genesis of the
Shoreline Management Act.

In reviewing the elements of the case below and the grounds for
reversal, it is useful to review the 1969 seminal case of Wilbour v.
Gallagher, and the resulting response of the people of the State of
Washington in approving the Shoreline Management Act and the
protections of RCW 90.58.270 specifically.

In Wilbour, the defendant, Mr. Gallagher, filled two tracts of land
referred to as “A” and “B.” ' The lands at issue were above the historic
line of navigation in Lake Chelan and therefore in private ownership, but
were lawfully flooded annually for power purposes by reason of a 1927
flowage easement. Since the construction of a power dam, the waters in
the lake were lowered in the winter to approximately the line of historic
high water before the dam, and then raised in the spring and summer to the

top of the flowage easement. 77 Wn.2d at 307-09.

1 See sketch from the decision, 77 Wn.2d 309-11 (AR 2540), attached as Appendix 2,
Attachment 3 hereto. See also photo series attached to Beardslee declaration filed
January 29, 2015, to see the prefill condition {1949) at Exhibit C-1 (AR 2386); the fill
condition (1967) at Exhibits C-1 and C-2 (AR 2387-88); and the post-fill conditions
(2006) (Exhibit C-4) (AR 2390-92) and (2014) (Exhibit C-3) (AR 2389), attached hereto
as Appendix 2, Attachment 4.
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Abutting property owners to the Gallagher fill brought suit
claiming that the fill was a nuisance and had to be removed. In examining
the case, the Supreme Court noted that the fluctuating levels of the lake
created two conditions: (1) submerged when the lake was full and the
public’s right of navigation in waters of the state took precedence and
(2) dry when the lake was lowered and the private property owner’s rights
were supreme. /d. at 314-16.

Two points in that case are important. First, the Trial Court went
out of its way to confirm that the plaintiff had established the requisite
standing through the demonstration of special circumstances. “The
plaintiffs have unquestionably sustained special damages as a result of
defendants’ wrongful activities, and of a character that sustains their right
to maintain this action.” /d. at 317-18.

As can be seen from the Beardslee photos attached, the Gallagher
fill A was directly in front of the plaintiffs’ residences, cutting off the
historic access to the lake. See Appendix 2, Attachment 4, at (AR 2388).

Having found special injury, the Trial Court determined that the
fills intruded on the navigational interests of the plaintiffs when the lake
was filled, and held:

It follows that the defendants’ fills, insofar as they

obstruct the submergence of the land by navigable
waters at or below the 1,100 foot level, must be
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removed. The court cannot authorize or approve an
obstruction to navigation.

77 Wn.2d at 316. An important element in the Trial Court’s decision was
the recognition that while the fills at issue had to be removed due to
special injury suffered by the plaintiffs, not all fill in navigable waters was
impermissible or harmed the public. In fact, the Trial Court specifically
recognized that fill in navigable waters could serve a valuable public need.
The problem found by the Trial Court was not the fact of fill in navigable
waters per se, but the lack of any control exercised by the state or other
municipalities on the decision as to when or how such fill might be placed
in navigable waters, or how it was to serve the public:

We come to this conclusion with some reluctance since

there have been other fills in the neighborhood about

which there has apparently been no protest. . . . We are

concerned at the absence of any representation in this

action by the Town or County of Chelan, or of the State

of Washington, all of whom would seem to have some

interest and concern in what, if any, and where, if at all,

fills and structures are to be permitted (and under what

conditions) between the upper and lower levels of Lake

Chelan. There undoubtedly are places on the shore of

the lake where developments, such as those of the

defendants, would be desirable and appropriate.
Id. at 316 n.13 (emphasis added). The court in Wilbour recognized the

beneficial purpose of fills, when properly controlied. It was the lack of

control combined with the special injury that led to the result in that case.

4.
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b. The 1971 Shoreline Management Act.

The Shoreline Management Act was the direct result of the
uncertainties created by the Wilbour decision, and it was designed to
provide the predictability, stability and control over navigable waters that
the Washington State Supreme Court found missing in Wilbour."?

In the immediate aftermath of the Wilbour decision, the status of
previously filled lands was called into question. Governor Evans declared
a moratorium on all shoreline fills and the Washington Legislature was
tasked with addressing the issue. The result was an initiative sent to the
people in the fall of 1971 with two alternatives: Initiative 43, the shoreline
protection act, and Initiative 43B, the Shoreline Management Act.?

A key distinction between the two initiatives was the treatment of
existing fills. Initiative 43 provided:

SECTION 18. Public Navigation Rights. Except as
permitted by this Act, there shall be no interference
with or obstruction of the navigational rights of the
public pursuant to common law as stated in such cases
as the Washington State Supreme Court decision in

Wilbour v. Gallagher, 77 Wash. Dec. 2d 307(1969).

Initiative 43, Section 18 (AR 939).

" The history of the Shoreline Management Act is detailed in a lengthy law review article
by Professor Crooks. Geoffrey Crooks, The Washington Shoreline Management Act of
1971,4% Wash. L. Rev. 423 (1973-1974).

" Exhibit 1 to the declaration of Alexander Mackie filed July 23, 2012 is a copy of
excerpts of the Official Voters Pamphlet published by Washington Secrefary of State A,
Ludiow Kramer for the general election held in Washington on November 7, 1972, (AR
934-47). See text of the pertinent sections in Appendix 2, Attachment 5.

78377-0005/LEGAL126066592.1



The language meant that existing fills in navigable waters could be
subject to the Wilbour-type challenges and potentially ordered removed,
with the resulting disruption to historic expectations. Initiative 43B
granted consent to the navigational intrusion imposed by pre-1969 fills
and prohibited Wilbour-type suits challenging the navigational
interference of such fills—precisely the type of suit filed by CBC. See
Initiative 43B, Section 27."

As you can see by the difference in the language used, Initiative
43B provided protective measures against the Wilbour-type suit that
Initiative 43 did not provide, and it gave the owners of previously filled
lands the assurance that they would not have to face Wilbour-type suits
based solely on claims of navigational interference. The changes found in
Initiative 43B, Section 27 were ultimately codified at RCW 90.58.270(1),
(2).

In Portage Bay-Roanoke Park Community Council v. Shorelines
Hearings Board, 92 Wn.2d 1, 593 P.2d 151 (1979) the Washington State
Supreme Court made it clear that the Shoreline Management Act satisfied
the legislative controls required to satisfy the public trust doctrine and as

such it “preempted” any prior common law claims. /d at 4 (“[Alny

" Compare Initiative 43, Section 18 with Initiative 438, Section 27 to see the difference
in language used. The language of Section 18 in Initiative 43 is omitied from initiative
43B. See Appendix 2, Attachment 5.
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common-law public benefit doctrine this state may have had prior to 1971
(See Wilbour v. Gallagher, 77 Wash.2d 306, 462 P.2d 232 (1969)), has
been superseded and the SMA is the present declaration of that
doctrine.”). This language is a compete repudiation of any implication
that the common law rights referenced in Initiative 43, Section 18 claimed
by CBC below survived the adoption of Initiative 43B.

The Portage Bay court went on to point out that one purpose of the
statute was to provide the state’s consent to limited interference with
navigational interests to serve the public interest.

(Dt is within the contemplat'ion of the legislation that
there will, of necessity, be some future and additional
development along shorelines in the state, including
over-the-water construction, and it does not purport to
totally prohibit such development. Rather, the
enunciated policy stresses the need that such future

development be carefully planned, managed, and
coordinated in keeping with the public interest.

Id. at 4 (internal quotation marks and citation omitted). Porrage Bay was
affirmatively cited in Caminiti v. Boyle for the proposition that “the
requirements of the “public trust doctrine’ are fully met by the legislatively
drawn controls imposed by the Shoreline Management Act of 1971, RCW
90.58.” Wn.2d 662, 670, 732 P.2d 989, (1987). Caminiti also held that

the development of the shorelines and shorelands as controlled by the
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Shoreline Management Act was in the public interest, referring

specifically to the statement of legislative intent in RCW 90.58.020:
“[Allterations of the natural condition of the shorelines
of the state, in those limited instances when authorized,
shall be given priority for single family residences, . . .
piers, and other improvements facilitating public access

to shorelines of the state, . . .” (Italics ours.) RCW
90.58.020 (part).

107 Wn.2d at 671.

RCW 90.58.270(1) and (2) of the Shoreline Management Act were
thus adopted as the state’s exercise of control over the pre-1969 fills that
occupied navigable waters such as Lake Chelan and protected those fills
from Wilbour- type suits (RCW 90.58.270(2)).

e The state controls the terms of the public trust
doctrine.

Much of the argument from CBC was that the state could never
“abandon” jus publicum nor abdicate its responsibility to protect it as such,
and it argued and the Trial Court found that the Three Finger fill had to be
removed. But the Trial Court statement that the jus publicum may not be
abandoned does not mean that fills cannot be authorized in public waters
or that the state has no control over the decision where and when to allow
such fills.

To the contrary, the law is clear that the states are fully responsible

for dictating the terms of reach of the public trust doctrine, including the
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allowance of fills. This is precisely what was done by the Shoreline
Management Act, and the Washington State Supreme Court has
consistently held that the Shoreline Management Act was a proper
exercise of the state’s public trust authority and responsibility authority,
not an unlawful abdication of the public trust. See Caminiti, 107 Wn.2d
662 and Portage Bay, 92 Wn.2d 1; .

The public trust doctrine arises out of the state’s ownership and
control of navigable waters and associated lands covered by navigable
waters at the time of statehood. Both state and federal decisions make it
clear, however, that it is the state that controls the terms of use. See
Citizens for Responsible Wildlife Mgmt. v. State, 124 Wn. App. 566, 571-
72, 103 P.3d 203 (2004) (“[I]ndividual States have the authority to define
the limits of the lands held in public trust and to recognize the private
rights in these lands as they see fit.”). See State v. Longshore, 141 Wn.2d
414,427-28 5 P.3d 1256 (2000).

“[1]t has been long established that the individual States
have the authority to define the limits of the lands held
in public trust and to recognize private rights in such
lands as they see fit.” Phillips Petroleum Co., 484 U.S.
at 475, 108 S. Ct. 791 (citing Shively v. Bowlby, 152
U.S. 1,26, 14 S. Ct. 548, 38 L.Ed. 331 (1894)).
Accordingly, we look solely to Washington law to
determine whether the public trust doctrine provides the

general public with the right to take naturally occurring
shellfish from privately owned tidelands.

-G
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141 Wn.2d at 427-28. In the most recent U.S. Supreme Court decision on
navigability, the Court noted:

[Tlhe public trust doctrine remains a matter of state law

... .Under accepted principles of federalism, the States

retain residual power to determine the scope of the
public trust over waters within their borders . . . .

PPL Montana, LLC v. Montana, 132 S, Ct. 1215, 1235, 182 L. Ed. 2d 77
(2012). See also State v. Sturtevant, 76 Wash. 158, 171-72, 135 P. 1035
(1913).

In adopting Initiative 43B—and specifically providing, “the
consent and authorization of the state of Washington to the impairment of
public rights of navigation, and corollary rights incidental thereto, caused
by the retention and maintenance of said structures, improvements, docks,
fills or developments are hereby granted”—rather than retaining the
common law right of litigation over prior fills in Section 18 of Initiative
43, the people of the state were exercising the state’s right of control over
fill in navigable waters to serve public purposes. The legislation provides,
on the one hand, that the pre-1969 fills could remain in navigable waters,
but that thereafter any development on such fills was subject to the control
of the state through the provisions of the Shoreline Management Act to

ensure that development of the filled lands served state public purposes.
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The adoption of the Shoreline Management Act and RCW
90.58.270 was an exercise of the power of the State of Washington to
determine the fate of the pre-1969 fills in navigable waters of the state:
they could remain with the state’s specific consent. This is precisely the
power the courts have held vests in the state in the management and
control of the public trust doctrine.

In adopting Initiative 43B and RCW 90.58.270(1) to protect
existing fills, the public was exercising sovereign power. Citizens for
Responsible Wildlife Mgmt. v. State, 124 Wn. App. 566, 572, 103 P.3d 203
(2004) (“[W]hen the voters approve an initiative, they exercise the same
power of sovereignty as the legislature does when it enacts a statute.”).

There is no higher authority or common law fiduciary duty
imposed on the state in the management of the public trust doctrine as
suggested, without authority, by CBC and the City of Chelan in the case
below. The Washington State Supreme Court has specifically held that
state law is the sole source of the scope and limitations on the public trust
authority.

Individual states have the authority to define the limits
of the lands held in public trust and to recognize the
private rights in these lands as they see fit. Longshore,
141 Wash.2d at 428, 5 P.3d 1256 (looking “solely to

Washington law to determine” the scope of the public
trust doctrine).
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124 Wn.App. at 571-72.

There is no question that the State of Washington exercised
complete control over future development of the shorelines of the state,
including previously filled lands such as the Three Fingers fill through the
Shoreline Management Act. Through that act, the state controls every
aspect of development on the state’s shorelines and specifically prohibits
the Wilbour-type claims asserted by CBC in this case. GBI was entitled to
the protections of RCW 90.58.270(1) and (2), and the Trial Court erred in
failing to give GBI the certainty and protection from vexatious public trust
litigation to which it was entitled.

2. RCW 90.58.270(1), (2) is a remedial statute designed to

protect property holders such as GBI from suits
claiming navigational interference.

The purpose of legislative interpretation is to give every term of a
statute its ordinary meeting and look to ascertain the intent of the
Washington Legislature from the words used and the context in which it
was adopted. State v. JP., 149 Wn.2d 444, 450, 69 P.3d 318 (2003).

Here, the intent of the Washington Legislature in giving the people
a choice with respect to historic (pre-1969) fills could not be clearer.
Initiative 43, the shoreline protection act, did not contain language
protecting existing fills from Wilbour-type challenges or judicial findings

that such fills could be ordered removed as a violation of navigational
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interests as was the case in Wilbour. Section 18 of Initiative 43 effectively
codified such challenges--but it was rejected by the voters.

In contrast, Initiative 43B contained the protective language found
today in RCW 90.58.270, precluding Wilbour-type suits for those fills put
in prior to 1969. The public had a choice and chose to protect existing
fills rather than subject the owners to the uncertainty of future public trust-
type litigation. By choosing Initiative 43B, with the protective language
consenting to navigational intrusion by existing fills, as opposed to
Initiative 43 which did not have such language, the people made a
conscious choice to protect existing fills from claims of navigational
interference where there is no trespass or violation of other state law
involved.”

The Trial Court’s rationale in the decision below was that the
Three Fingers fill was a public nuisance in 1969, “in violation of state
law” as a public nuisance pursuant to RCW 7.48.140(3), and therefore not
entitled to protection by the provisions of the statute. See memorandum
decision dated October 3, 2014 at 3 (AR 1568). But in so ruling, the Trial
Court ignored the plain language and history of RCW 90.58.270(1) and
(2) to protect fills such as the Three Fingers fill from challenges based on

its intrusion to the navigational interests on Lake Chelan. The statute

" They also specifically protected owners of such fills like GBI from the risk of Wilbour-
type law suits by adopting RCW 90.58.270(2) and rejecting Section 18 of Initiative 43.
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specifically grants consent to such fills, and precludes civil actions seeking
removal based on navigational interference. The Trial Court below erred
in failing to give GBI the full weight of the intended protection.

The Trial Court’s conclusion that it could avoid the legislative
intent to protect pre-1969 fills by looking at conditions prior to the
adoption of the 1971 Shoreline Management Act is simply wrong. The
whole purpose of RCW 90.58.270 was to clarify the status of pre-1969
fills as lawful. As such, the statute was “remedial,” curing an existing
problem in eliminating the uncertainty created by Wilbour with respect to
existing fills that did not have specific state approval. After the adoption
of Initiative 43B, the existing pre-1969 fills had such consent and were to
be protected from the Wilbour-type suits. Initiative 43B was necessarily
retroactive if it is to achieve its intended purpose. Otherwise the language
has no meaning.

A statute ordinarily operates prospectively unless it is
remedial in nature or the legislature indicates that it is
to operate retrospectively. 4 statute is remedial and has
a retroactive application when it relates 1o practice,

procedure or remedies and does not affect a substantive
or vested right.

Johnston v. Beneficial Mgmt. Corp. of Am., 85 Wn.2d 637, 641, 538 P.2d
510, (1975) (emphasis added), holding modified by Salois v. Mut. of

Omaha Ins. Co., 90 Wn.2d 355, 581 P.2d 1349 (1978). Initiative 43B
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specifically identified pre-1969 fills as those to be protected by granting
the state’s consent to the navigational impairment already in place. RCW
90.58.270(1). And it preempted Wilbour-type suits by stating that the
consent granted by the legislature precluded suits based on navigational
impairment to the extent of the existing fills. RCW 90.58.270(2). Two
points that the error in the proceedings below:

a. In exercising sovereign authority, the people of the State of
Washington granted consent, in 1971, to fills such as the Three Fingers
Fill, which had been installed in waters of the state prior to 1969. That
consent made the Three Fingers fill a fill thereafter “maintained under the
authority of a statute,” and as such “not a nuisance” by state law. RCW
7.48.160.

b. In allowing CBC to pursue the case under the common law
public trust/public nuisance theory of Wilbour—when that cause of action
had been superseded by the Shoreline Management Act— the Trial Court
failed to give GBI the protections of the second section of RCW
90.58.270(2) prohibiting such causes of action.

In proceeding with the case as a nuisance case, based solely on the
fact of fill in navigable waters, the Trial Court purposely chose to ignore
the remedial benefits granted to GBI by the Shoreline Management Act,

The Trial Cowrt’s action is directly contrary to the choice made by the

-35.
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people of the State of Washington, allowing previously uncontested fills to
remain subject to the “controls” of the Shoreline Management Act and
local zoning codes. Those controls are amply identified in the record.'
They are the same controls pointed to in the Caminiti decision as sufficient
to affirm a statute permitting intrusion into navigable waters (docks in that
case), and not an abdication of responsibility for controlling jus publicum.

The Trial Court’s error below requires reversal.

C. Approving Protection for pre-1969 Fills Did Not Violate the
Public Trust Doctrine.

The thrust of the CBC complaint and the City of Chelan
counterclaim is that the Three Fingers fill in Lake Chelan, a navigable
body of water, violated the public trust doctrine as articulated by the
Washington State Supreme Court in Wilbour and Caminiti. But a review
of that doctrine and the cases surrounding it, both in this state and in the
U.S. Supreme Court, shows that the consents granted in the Shoreline
Management Act, RCW 90.58.270, were in line with authorities granted to
the states to manage public waters. The Trial Court erred in refusing to

give those provisions the remedial attention to which they were entitled.

' See January 29, 2015 declaration of Ryan Walker for the shoreline master program,
City zoning ordinance and Comprehensive Plan (AR 1664-2374).
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1. The public trust background.
The public trust doctrine arises out of the state’s ownership and
control of navigable waters and associated lands covered by navigable
waters at the time of statehood. [llinois Cent. R. Co. v. State of lllinois,
146 U.S.387,435,13 S. Ct. 110, 111,36 L. Ed. 1018 (1892) (“It is the
settled law of this country that the ownership of and dominion and
sovereignty over lands covered by tide waters, within the limits of the
several states, belong to the respective states within which they are
found[.]”).
The public trust doctrine originates in common law and provides
that the state holds an interest “jus publicum”™ in navigable waters, which it
holds in trust for the people of the state:
This jus publicum interest as expressed in the English
common law and in the common law of this state from
earliest statehood, is composed of the right of
navigation and the fishery. More recently, this jus
publicum interest was more particularly expressed by
this court in Wilbour v. Gallagher, 77 Wash.2d 306,
316,462 P.2d 232 (1969) as the right of navigation,
together with its incidental rights of fishing, boating,
swimming, water skiing, and other related recreational
purposes generally regarded as corollary to the right of
navigation and the use of public waters.

Caminiri, 107 Wn.2d at 669. In Caminiti, the court was faced with

whether a statute allowing docks in public waters may have violated the

public trust doctrine. In reviewing the legislation, the court distinguished
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the “abdication of control” (fill with no control found in the Wilbour case),
which is prohibited by the public trust doctrine, from the “exercise of
control,” which is the hallmark of proper public trust management.

We also observe that the legislation enacted here is a far
cry from that confronting the United States Supreme
Court in the leading “public trust doctrine” case of
Ilinois Cent. R R. v. Illinois, 146 U.S. 387, 13 S.Ct.
110,36 L.Ed. 1018 (1892). In that case, the lllinois
Legislature had not only sold all of the land under one
of the world’s largest harbors (the Harbor of Chicago)
to a private railroad company, but had also surrendered
all right to control the harbor. There it was held that by
so doing the Illinois Legislature had abdicated state
sovereignty and dominion over the jus publicum . . . .

Id. at 675. In adopting the Shoreline Management Act, the salient
question then is whether the state exercised control or abdicated control
for the maintenance and development of fills, such as the Three Fingers
fill, in public waters. The plain answer is that the state exercised
significant control--sufficient to satisfy the requirements of protecting the
Jus publicum.

2. The Hiinois Central v, Illinois decision and the doctrine
of abdication vs. control in Public Trust cases.

Much of the discussion below turned on the claim by CBC and the
City of Chelan that that the jus publicum could never be lost and that the
state had abdicated its responsibility by allowing the Three Fingers fill to
remain. See CBC brief filed March 22, 2012 at 15-18 (AR 368-71) and

the City of Chelan brief filed February 28, 2012 at 11-13 (AR 236-38).

238
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The Caminiti decision cited /llinois Cent. R.R. v. lllinois, 146 U.S.
387,13 S.Ct. 110, 36 L. Ed. 1018 (1892), in which the U.S. Supreme
Court upheld the invalidation of a contract the State of Illinois had
previously signed with the Illinois Central Railroad.

In discussing title to lands under navigable waters, the /llinois

Central court declared:

[t is a title held in trust for the people of the state, that
they may enjoy the navigation of the waters . . . .It is
grants of parcels of lands under navigable waters that
may afford foundation for wharves, piers, docks, and
other structures in aid of commerce, and grants of
parcels which, being occupied, do not substantially
impair the public interest in the lands and waters
remaining, that are chiefly considered and sustained in
the adjudged cases as a valid exercise of legislative
power consistently with the trust to the public upon
which such lands are held by the state.

146 U.S. at 452. The second issue, and the one for which the case is most
cited, involved the right of the State of Illinois to surrender control over
the use and development of more than one mile of the Chicago harbor
through the conveyance of the fee to the bed of the harbor lands covered
by water to the railroad. Under such a grant,

the act put it in the power of the company to delay

indefinitely the improvement of the harbor, or to

construct as many docks, piers, and wharves and other

works as it might choose, and at such positions in the

harbor as might suit its purposes, and permit any kind

of business to be conducted thereon, and to lease them
out on its own terms for indefinite periods.
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Id at451. It was the claimed right of the railroad to unfettered control of
the submerged lands and waters remaining in the Chicago harbor by a
private corporation to which the Supreme Court objected. As stated by the
Court:

Such abdication is not consistent with the exercise of
that trust which requires the government of the state to
preserve such waters for the use of the public. The frust
devolving upon the state for the public, and which can
only be discharged by the management and control of
property in which the public has an interest, cannot be
relinquished by a transfer of the property. The control
of the state for the purposes of the trust can never be
lost, except as to such parcels as are used in promoting
the interests of the public therein, or can be disposed of
without any substantial impairment of the public
interest in the lands and waters remaining.

Id. at 453 (emphasis added).!” The “abdication” language in the /llinois
Central decision was picked up by the Caminiti court in deciding whether
the adoption of a statute allowing docks in certain circumstances, which
would necessarily impede a certain degree of navigation, constituted
“abdication” of the jus publicum. As stated by the court:

The control of the State for the purposes of the trust can

never be lost, except as to such parcels as are used in

promoting the interests of the public therein, or can be

disposed of without any substantial impairment of the
public interest in the lands and waters remaining.

" For a map of the Chicago harbor laying out the details of the harbor at issue in /llinois
Central, see Map “2” to the declaration of Dale Weaver (AR 2470) attached hereto as
Appendix 2, Attachment 6.

-40-
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Caminiti, 107 Wn.2d at 670. In ruling that the Washington Legislature
had not abdicated its jus publicum responsibilities in adopting the statute
in question, the Caminiti court focused on the issue of public interest and
control. Providing access to the water through docks can serve the public
interest, and the size, location, and propriety of a dock in a given location
are controlled through zoning, the state hydraulics code, the Shoreline
Management Act, and other regulations ensuring that the intrusions on
navigable waters are still subject to public control. /d at 672-73.

We also observe that the legislation enacted here is a far

cry from that confronting the United States Supreme

Court in the leading “public trust doctrine” case of

Hlinois Cent. R.R. v. Illinois, 146 U.S. 387, 13 S.Ct.

110,36 L. Ed. 1018 (1892). In that case, the [llinois

Legislature . . . had also surrendered all right to control

the harbor. There it was held that by so doing the

linois Legislature had abdicated state sovereignty and

dominion over the jus publicum; here, the Washington

Legislature has not abdicated state sovereignty or
dominion over the jus publicum.

1d at 675. CBC asserted that the adoption of the Shoreline Management
Act and the consent to navigation impairment to pre-1969 fills in RCW
90.58.270 was an abdication of the state’s control over navigable waters
and hence not protective of the jus publicum. But a simple review of the
key cases on point (State v. Longshore, 141 Wn.2d 414, 5 P.3d 1256
(2000); Citizens for Responsible Wildlife Mgmt. v. State, 124 Wn. App.

566, 103 P.3d 203 2004, Caminiti v. Boyle, 107 Wn.2d 662, 732 P.2d 989
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(1987); Montana v. United States, 450 U.S. 544, 566, 101 S. Ct. 1245, 67
L. Ed. 2d 493 (1981)) makes it clear that the state has the authority and
discretion to determine how the jus publicum rights are to be used and
protected within the state and that allowing fill under controlled
circumstances is very much part of exercising that responsibility.

The state was fully within its rights to grant consent to existing fills
such as the Three Fingers fill, which had been in the water without prior
objection or legal claim, and the Trial Court erred in failing to recognize
the rights granted to GBI and the protections of its property in the Three
Fingers fill. The error requires reversal and dismissal of the case.

D. The Trial Court Erred in Entering a Final Judgment When
Issues of Material Fact Were Present/

As noted above, resolution of the case on either standing or
Shoreline Management Act issues discussed in sections A, B and C above
requires dismissal of the case. But even if the Court finds that CBC
members had special injuries sufficient to permit the association to seek
removal of the Three Fingers fill from the waters of Lake Chelan, and that
the protections of RCW 90.58.270 are not applicable protection for the
Three Fingers fill, the decision below must be reversed for reasons of

dispute of material fact.
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In the Caminiti and {llinois Central cases discussed above, the
central issue faced by the courts with a modification of a shoreline that
affected the public’s rights in navigable waters was whether disturbance to
navigational interests by reason of the modification was “substantial” and
if so whether it served the public interest. As the Caminiti court noted,
when the navigational interests of the public are affected by legislation:

we must inquire as to: (1) whether the state, by the
questioned legislation, has given up its right of control
over the jus publicum and (2) if so, whether by so doing
the state (a) has promoted the interests of the public in

the jus publicum, or (b) has not substantially impaired
it.

Caminiti, 107 Wn.2d at 670. As noted above, the state clearly did not
surrender control of the fills for which consent to the retention of existing
fills was given in Initiative 48B, since after the adoption of that provision
the development of any such properties was carefully controlled by
Chapter 90.58 RCW and the associated local shoreline master programs.
In granting consent to the fill of navigable waters by pre-1969 fills,
the people clearly granted the owners of those tracts the right to
“maintain” them in their then current condition. But the consent to
maintain the fills subject to future development control was not an
abdication of control, as in the State of [llinois grant to the [llinois Central

Railroad to determine where and when future fill or development may
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occur, but rather a tightly controlled consent in which any further

development (or fill) would be determined and permitted by the terms of

the Shoreline Management Act. Under that act:
Alterations of the natural condition of the shorelines of
the state, in those limited instances when authorized,
shall be given priority for single-family residences and
their appurtenant structures, ports, shoreline
recreational uses including but not limited to parks,
marinas, piers, and other improvements facilitating
public access to shorelines of the state, industrial and
commercial developments which are particularly
dependent on their location on or use of the shorelines
of the state and other development that will provide an

opportunity for substantial numbers of the people to
enjoy the shorelines of the state.

RCW 90.58.020 (emphasis added).

The uncontested record before the Trial Court below showed that
on fills in Lake Chelan similar to the Three Fingers fill, Washington
Department of Ecology (“WDOE”), the state’s controlling agency, and the
City of Chelan, as its managing agent for shorelines, had allowed more
than 200 parcels on the filled shores of Lake Chelan, most of which are
developed. See Beardslee declaration filed January 25, 2012 (AR 138-
140) and its Exhibits B 1, 2, 3, 4 and Exhibit C (AR 171-74 and 175-78,
respectively). Declaration exhibits attached as Appendix 2, Attachment 7

hereto.
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As the hearings proceeded, a second set of declarations called the
Trial Court’s attention to a number of priority uses that had been built on
similar fills and could be built on the Three Finger fill.

a. Single-family housing -- Bardin-Leduc, Beardslee
declaration filed January 29, 2015, at 2 and Exhibits Al and A2 (AR 2376
and AR 2381-82, respectively).

b. Resort properties allowing substantial numbers of people to
enjoy the waters of Lake Chelan -~ Peterson’s resort, Beardslee declaration
filed January 29, 2015, at 3 and Exhibits E-1 to E-4 (AR 2377 and AR
2399-2402, respectively).

c. Mixed use residential (water enjoyment) and marina water-
dependent uses -- Howe Sound properties, Beardslee declaration filed
January 29, 2015, at 3 and Exhibits D1 to D4 (AR 2377 and AR 2394-97,
respectively).

d. Water-dependent uses such as the marine terminal
presently located on Gallagher fill B, but which remains to this day and
was approved with a shoreline permit to serve terminal needs for the
Holden mine cleanup. Walker declaration filed January 29, 2015, at 2-3
and Exhibits 7.1-7.6 (AR 1665-6 and AR 2334-59, respectively)

describing the shoreline permit issued and Beardslee declaration filed
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January 29, 2015, at 2 and Exhibits C1-C4, for current use (2015) (AR
2376 and AR 2386-92, respectively).'®
The Shoreline Management Act specifically required WDOE, as

the agency managing the public trust doctrine under the Shoreline
Management Act, to recognize and appropriately designate portions of the
shoreline that have been altered, whether through natural or man-made
causes.

Alterations of the natural condition of the shorelines

and shorelands of the state shall be recognized by the

department. Shorelines and shorelands of the state shall

be appropriately classified and these classifications

shall be revised when circumstances warrant regardless

of whether the change in circumstances occurs through
man-made causes or natural causes.

RCW 90.58.020.

The record below showed (1) that the City had adopted a shoreline
master program by 1977, and the GBI property was designated as “Urban”
under the shoreline master program regulating and controlling all future
development, and (2) that the City had subsequently zoned the property
for Waterfront Commercial uses (CW zone, CMC Chapter 17.40 (AR

2150), which is the City’s most intense zone."

'8 See copies of referenced photos attached hereto in Appendix 2, Attachment 8.

" The zoning and shoreline designation may be found in the short plat decision of the
City planner, Gildroy, dated July 25, 2611, attached to the declaration of Craig Gildroy as
Exhibit “A” at pages 2 and 10 thereof (AR 272 and 280, respectively).

46
78377-0005/LEGAL126066592.1



The declarations of Terhaar and McKellar previously referenced
pointed out historic uses, including the preliminary use for the Holden
staging (see Terhaar declaration filed July 23, 2012, at 3-7, (AR 872-76)),
but in fact the site had not been fully developed, although it did have water
and access to the public streets.

The GBI sites were “alterations of the natural condition of the
shorelines” which was approved by the enactment of RCW 90.58.270(1)
in the state’s administration of the public trust doctrine. Portage Bay,

92 Wn.2d 1.

WDOE and the City recognized the altered shorelines of Lake
Chelan and, until this case, have proceeded to approve projects on
similarly situated fills consistent with the controls of the Shoreline
Management Act and implementing master program. The Trial Court’s
ruling that the GBI property could not serve a public purpose was
contradicted by substantial evidence in the record and requires reversal
and, if not erroneous as a matter of law, at the very least requires a trial.

Likewise, there were disputed issues of material fact as to whether
CBC showed substantial interference sufficient to support its claim for
nuisance. As noted above, none of CBC’s affiants had ever used the
waters of the bay in question by 1961 when such use was cut off by the

Three Fingers fill. The Three Fingers fill is approximately 2% of the total
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no wake zone and a tiny portion/small fraction of the lower lake recreation
area. See Beardslee declaration filed January 29, 2015, at 4 and Exhibits
H and I thereto (AR 2378 and AR 2408 and 2410, respectively).

In the absence of any facts in the record about actual use by CBC
members for specific purposes, and given the hypothetical projections as
to possible future use, and given the very small impediment in Lake
Chelan overall, the Trial Court’s conclusion below that the three Fingers
fill substantially interfered with the waters of Lake Chelan as a matter of
law is not supported by the facts in the record and certainly requires
reversal and remand for trial.

VII. SUMMARY AND CONCLUSION

The Trial Court below erred on multiple grounds in entering the
orders below:

1. The Trial Court granted CBC standing to secure the
removal of fill owned by GBI and in place since 1962 with no member of
CBC alleging the special needs required by RCW 7.48.210 to secure
removal of a public nuisance under RCW 7.48.140(3). The decision
violates RCW 7.48.210 requiring proof of special injury prior to the Trial
Court’s having jurisdiction to address the issue on the merits, Lampa,

179 Wash. 184 and requires reversal of the decision below and dismissal

of the cause of action for want of standing.
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2. The Trial Court failed to give the Three Fingers fill the
protections to which it was entitled under RCW 90.58.270(1)(2), which
was a remedial statute written to address the issues of the public trust
doctrine and pre-1969 fills. And in doing so, the state exercised its
authority under the public trust doctrine to recognize the benefit of
retaining the existing fills, under adequate control, provided by the
provisions of Chapter 90.58 RCW. Further, by providing that protection
to existing fills in the Shoreline management Act, the Three Finger fill is
protected from abatement by RCW 7.48.160, as a fill maintained under the
authority of statutes.

3. The Trial Court erred as a matter of law and the decision
below reversed and dismissed as a matter of law as CBC has no standing
to seek removal of the pre-1969 fills under the facts of the case, and the
fills are protected from such suits by the provisions of Chapter 7.48 RCW.

VIII. REQUESTED RI

LIEF

The Court of Appeals is requested to reverse the decision of the
Trial Court below based on the following erfors: (1) That CBC had
standing to pursue the remedy of removing the Three Fingers fill from the
waters of Lake Chelan, and ( 2).That GBI and the Three Fingers fill were
not protected by the terms of RCW 90.58.270(1) and (2) from precisely

the type of proceeding filed by CBC.
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And for both reasons, the case should be remanded and dismissed.
Alternatively, the case must be reversed and remanded for trial due
to the existence of material facts below on the issues of lack of substantial

interference and authorized development serving the public interest .

DATED: May 15, 2015 PERKINS COIE Lip

By: A/ SO
AMexander W. Mackie, W
AMackie@perkinscoie.com
Paul Graves, WSBA No. 39410
PGraves@perkinscoie.com
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Seattle, WA 98101-3099

Telephone: 206.359.8000

Facsimile: 206.359.9000

Attorneys for Appellant
GBI Holding Co.

JEFFERS, DANIELSON, SONN &
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J. &irk Bromiley, WSBA No. 5913
kirkb@)jdsalaw.com
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Wenatchee, WA 98801
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By
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GBI Holding Co.
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Attachment 1

Site view of Three Fingers property as it existed at the
time the lawsuit was filed, as shown in Exhibit C-4 to
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[For convenience a color version of this page from the
original declaration is also included]

Attachment 2

Declarations of Hauge (AR 375-78), Schuldt (AR 379-
83) and Page (AR 384-88)

Attachment 3

Sketch from Wilbour decision, 307 Wn.2d 309-311
(AR 2540)

Attachment 4

Photo series attached to Beardslee declaration filed
January 29, 2015 showing: the prefill condition
(1949) at Exhibit C-1 (AR 2386); the fill condition
(1967) at Exhibits C-1 and C-2 (AR 2387-88); and the
post-fill conditions (2014) (Exhibit C-3) (AR 2389)
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" Attachment 6

Map of the Chicago harbor laying out details of the
harbor at issue in /llinois-Central, which is Map “2” to
the Declaration of Dale Weaver (AR 2470) [For
convenience a color version of this page from the
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original declaration is also included] j

Attachment 7

Exhibits to Beardslee declaration filed January 25,
2012: Exhibits B 1, 2, 3, 4 and Exhibit C (AR 171-74
and 175-78, respectively) [For convenience a color
version of several of these pages from the original
declaration is also included]

Attachment 8

Photos from Exhibits to Beardslee Declaration filed
January 29, 2015 [For convenience a color version of
these pages from the original declaration is also

included]
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Such action may be brought by any person whose property is, or whose patrons or employees
are, injuriously affected or whose personal enjoyment is lessened by the nuisance. If judgment
be given for the plaintiff in such action, he or she may, in addition to the execution to enforce the
same, on motion, have an order aliowing a warrant o issue fo the sheriff io abate and to deter
or prevent the resumption of such nuisance. Such motion shall be allowed, of course, unless it
appear on the hearing that the nuisance has ceased, or that such remedy is inadequate to

abate or prevent the continuance of the nuisance, in which latter case the plaintiff may have the
defendant enjoined.

1994 c 45 § 5; 1891 ¢ 50 § 1; Code 1881 § 606; 1877 p 126 § 611; 1869 p 144 § 560; 1854 p
207 § 406; RRS § 944.]

tes:
Findings -- Declaration -- Severability -- 1994 ¢ 45: See notes following RCW 7.48.140.
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it is a public nuisance:

(1) To cause or suffer the carcass of any animal or any offal, filth, or noisome substance fo
be collected, deposited, or to remain in any place {o the prejudice of others;

(2) To throw or deposit any offal or other offensive maiter, or the carcass of any dead animal,
in any watercourse, stream, lake, pond, spring, well, or common sewer, street, or public
highway, or in any manner to corrupt or render unwholesome or impure the water of any such
spring, stream, pond, lake, or well, to the injury or prejudice of others,

(3) To obstruct or impede, without legal authority, the passage of any river, harbor, or
collection of water,;

{(4) To obstruct or encroach upon public highway, private ways, streets, alleys, commons,
landing places, and ways to burying places or to unlawfully obstruct or impede the flow of
municipal transit vehicles as defined in RCW 46.04.355 or passenger traffic, access fo
municipal transit vehicles or stations as defined in *RCW 9.91.025(2)(a), or otherwise interfere
with the provision or use of public transportation services, or obstruct or impede a municipal
transit driver, operator, or supervisor in the performance of that individual's duties;

(5) To carry on the business of manufacturing gun powder, nitroglycerine, or other highly
explosive substance, or mixing or grinding the materials therefor, in any building within fifty rods
of any valuable building erected at the time such business may be commenced,;

(8) To establish powder magazines near incorporated cities or towns, at a point different from
that appointed by the corporate authorities of such city or town; or within fifty rods of any
occupied dwelling house;

(7) To erect, continue, or use any building, or other place, for the exercise of any frade,
employment, or manufacture, which, by occasioning obnoxious exhalations, offensive smells, or
otherwise is offensive or dangerous to the health of individuals or of the public;

(8) To suffer or maintain on one's own premises, or upon the premises of another, or o
permit to be maintained on one's own premises, any place where wines, spirituous, fermented,
mait, or other intoxicating liguors are kept for sale or disposal to the public in contravention of
law;

(9) For an owner or occupier of land, knowing of the existence of a well, septic tank,
cesspool, or other hole or excavation ten inches or more in width at the top and four feet or
more in depth, to fail to cover, fence or fill the same, or provide other proper and adequate
safeguards: PROVIDED, That this section shall not apply to a hole one hundred square feet or
more in area or one that is open, apparent, and cbvious.

Every person who has the care, government, management, or control of any building,
structure, powder magazine, or any other place mentioned in this section shall, for the purposes
of this section, be taken and deemed {0 be the owner or agent of the owner or owners of such
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building, structure, powder magazine or other place, and, as such, may be proceeded against
for erecting, contriving, causing, continuing, or maintaining such nuisance.

[1994 ¢ 45 § 2; 1955 ¢ 237 § 1; 1895 ¢ 14 § 1; Code 1881 § 1246; RRS § 9913 ]

tes:
*Reviser's note: The reference to RCW 9.91.025(2)(a) appears o be erroneous.
Reference to RCW 9.81.025(2) was apparently intended.

Findings -- Declaration -- 1994 ¢ 45: "The legislature finds that it is important to the
general welfare to protect and preserve public safety in the operation of public transportation
facilities and vehicles, in order o protect the personal safety of both passengers and
employees. The legislature further finds that public transportation facilities and services will be
utilized more fully by the general public if they are assured of personal safety and security in
the utilization.

The legislature recognizes that cities, towns, counties, public transportation benefit areas,
and other municipalities that offer public transportation services have the independent
authority to adopt regulations, rules, and guidelines that regulate conduct in public
transportation vehicles and facilities to protect and preserve the public safety in the operation
of the vehicles and facilities. The legislature finds that this act is not intended to limit the
independent authority to regulate conduct by these municipalities. The legislature, however,
further finds that this act is necessary to provide statewide guidelines that regulate conduct in
public transportation vehicles and facilities to further enhance the independent regulatory
authority of cities, towns, counties, public transportation benefit areas, and any other
municipalities that offer public transportation services." [1994 ¢ 45 § 1]

Severability - 1994 ¢ 45: "If any provision of this act or its application 1o any person or
circumstance is held invalid, the remainder of the act or the application of the provision o
other persons or circumstances is not affected.” [1994 ¢ 45 § 6.]

Crimes
malicious mischief. Chapter 9.61 RCW.
nuisance: Chapter 8.668 RCW.

Devices simulating traffic control signs declared public nuisance: RCW 47.36.180.
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RCW 7.48.160
Authorized act not a nuisance.

Nothing which is done or mainiained under the express authority of a statute, can be deemed a
nuisance.

[Code 1881 § 1238; 1875p 79 § 4, RRS § 9916.]
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The remedies against a public nuisance are: Indictment or information, a civil action, or
abatement. The remedy by indictment or information shall be as regulated and prescribed in this
chapter. When a civil action for damage is resorted to, the practice shall conform to RCW
7.48.010 through 7.48.040.

[1957 ¢ 51 § 12; Code 1881 § 1242; 1875 p 80 § 8; RRS § 9920.]
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A private person may maintain a civil action for a public nuisance, if it is specially injurious to
himself or herself but not otherwise.

[2011 ¢ 336 § 218; Code 1881 § 1243; 1875 p 80 § 9: RRS § 9921 ]
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The legisiature finds that the shorelines of the state are among the most valuable and fragile of
its natural resources and that there is great concern throughout the state relating to their
utilization, protection, restoration, and preservation. in addition it finds that ever increasing
pressures of additional uses are being placed on the shorelines necessitating increased
coordination in the management and development of the shorelines of the state. The legislature
further finds that much of the shorelines of the state and the uplands adjacent thereto are in
private ownership; that unrestricted construction on the privately owned or publicly owned
shorelines of the state is not in the best public interest; and therefore, coordinated planning is
necessary in order to protect the public interest associated with the shorelines of the state while,
at the same time, recognizing and protecting private property rights consistent with the public
interest. There is, therefor, a clear and urgent demand for a planned, rational, and concerted
effort, jointly performed by federal, state, and local governments, to prevent the inherent harm in
an uncoordinated and piecemeal development of the state's shorelines.

It is the policy of the state to provide for the management of the shorelines of the state by
planning for and fostering all reasonable and appropriate uses. This policy is designed to insure
the development of these shorelines in a manner which, while allowing for limited reduction of
rights of the public in the navigable waters, will promote and enhance the public interest. This
policy contemplates protecting against adverse effects to the public health, the land and its
vegetation and wildlife, and the waters of the state and their aquatic life, while protecting
generally public rights of navigation and corollary rights incidental thereto.

The legislature declares that the interest of all of the people shall be paramount in the
management of shorelines of statewide significance. The department, in adopting guidelines for
shorelines of statewide significance, and local government, in developing master programs for
shorelines of statewide significance, shall give preference fo uses in the following order of
preference which:

(1) Recognize and protect the stalewide interest over local interest;

(2) Preserve the natural character of the shoreline;

(3} Result in long term over short term benefit;

(4} Protect the resources and ecology of the shoreline;

(5) Increase public access to publicly owned areas of the shorelines;

(6} Increase recreational opportunities for the public in the shoreline;

(7) Provide for any other element as defined in RCW 90.58.100 deemed appropriate or
necessary.

in the implementation of this policy the public's opportunily to enjoy the physical and
aesthetic qualities of natural shorelines of the state shall be preserved to the greatest extent
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feasible consistent with the overall best interest of the state and the people generally. To this

end uses shall be preferred which are consistent with control of pollution and prevention of
damage 1o the natural environment, or are unique o or dependent upon use of the state's
shoreline. Alterations of the natural condition of the shorelines of the state, in those limited
instances when authorized, shall be given priority for single-family residences and their
appurtenant structures, ports, shoreline recreational uses including but not limited fo parks,
marinas, piers, and other improvements facilitating public access to shorelines of the state,
industrial and commercial developments which are particularly dependent on their location on or
use of the shorelines of the state and other development that will provide an opportunity for
substantial numbers of the people to enjoy the shorelines of the state. Alterations of the natural
condition of the shorelines and shorelands of the state shall be recognized by the department.
Shorelines and shorelands of the state shall be appropriately classified and these classifications
shall be revised when circumstances warrant regardiess of whether the change in
circumstances occurs through man-made causes or natural causes. Any areas resulting from
alterations of the natural condition of the shorelines and shorelands of the state no longer
meeting the definition of "shorelines of the state” shall not be subject to the provisions of chapter
90.58 RCW.

Permitted uses in the shorelines of the state shall be designed and conducted in a manner o
minimize, insofar as practical, any resultant damage to the ecology and environment of the
shoreline area and any interference with the public's use of the water.

[1995 ¢ 347 § 301; 1992 ¢c 105§ 1; 1982 1stex.s. c 13§ 1; 1971 ex.s. ¢ 286 § 2.]

otes:
Finding -- Severability -- Part headings and table of contents not law -- 1995 ¢ 347:
See notes following RCW 36.70A470.
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(1) Nothing in this section shall constitute authority for requiring or ordering the removal of any
structures, improvements, docks, fills, or developments placed in navigable waters prior to
December 4, 1969, and the consent and authorization of the state of Washington to the
impairment of public rights of navigation, and corollary rights incidental thereto, caused by the
retention and maintenance of said structures, improvements, docks, fills or developments are
hereby granted: PROVIDED, That the consent herein given shall not relate to any structures,
improvements, docks, fills, or developments placed on tidelands, shorelands, or beds underlying
said waters which are in trespass or in violation of state statutes.

(2) Nothing in this section shall be construed as altering or abridging any private right of
action, other than a private right which is based upon the impairment of public rights consented
to in subsection (1) of this section.
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Chapter 17.40
ZONE C-W — WATERFRONT COMMERCIAL DISTRICT

Sections:
17.40.010 Permitied uses.

17.40.010 Permitted uses,

Permitted uses are as follows:

A. Any use permitled in the R-1 Residential District, the R-M Residential District, and the C-L
Commercial District;

B. Boat building;

C. Service stations with appertaining uses, provided that no vehicle shall be repaired,
painted, rented, built or sold upon or from the premises;

3. Commercial water fransportafion facilities, which may include a protected aboveground
tank as an accessory use, subject to the conditions set forth in Section 17,.40.020D;

E. Industrial docks with appertaining machinery, which may include a protected aboveground
tank as an accessory use, subject o the conditions set forth in Section 17.40.0200; provided,
that no product is manufactured on the premises;

F. Boat servicing and fueling facilities which may include a protected aboveground tank as an
accessory use, subject o the conditions set forth in Section 17.40.0200D;

3. Radio and TV studios;
H. Transient businesses;

I. Marina facilities, which may include a protected aboveground tank as an accessory use,
subject o the conditions set forth in Section 17.40.0200;

J. Adult entertainment facilities subject to the provisions of Seclion 17.04.125;

K. Boat sales, including the display and sale of nol more than three molor vehicles at any
time as an accessory use to the principal permitied use of boat sales under the following
minimum conditions:

1. The display and sale of motor vehicles is permitted only when operated as an
accessory use 1o the principal permitted use of the premises when that principal use is
boat sales;
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2. No more than three motor vehicles shail be displayed for sale on the subiject
premises at any time;

3. All motor vehicles for sale shall be maintained in an operable condition at ali fimes
that such motor vehicles are located on the subject premises;

4. Motor vehicles for sale shall be licensed and registered with the state at all times that
such motor vehicles are located on the subject premises;

5. Motor vehicles and motor vehicle parts shall not be stored, painted, repaired,
dismantled, built, restored, or modified in any way on the subject premises;

6. The renting and leasing of motor vehicles is not permitted;

7. The motor vehicle sales aciivities shall be owned and operated by the owner of the
boat sales business located on the subject premises and shall not be delegated or
otherwise conveyed to other individuals or entities; and

8. Termination of the boat sales activities located on the subject premises shall
terminate any motor vehicle sales business operated on the premises. (Ord. 1204 §§ 1,
2,2001; Ord. 1189 § 4, 2000; Ord. 1104 § 2, 1998; Ord. 911 § 1, 1991; Ord. 837 § 3,
1988; Ord. 724 § 4, 1983: Ord. 355 § 2, 1966; Ord. 314 § 11A, 1962).
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MORRISON
CHELAN COUNTY CLERK

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR CHELAN COUNTY
CHELAN BASIN CONSERVANCY,
Plaintiff, NO. 11-2-01267-5
V.
) DECLARATION OF TAMMY
GBI HOLDING CO., HAUGE
Defendant
and
CITY OF CHELAN,; STATE OF
WASHINGTON; and CHELAN
COUNTY PUBLIC UTILITY
DISTRICT,
Additional Named
Parties.
i, Tammy Hauge, declare as follows:
1. I am over the age of 18 and competent to testify. The information in this

declaration is based on my personal knowledge and belief.
2. I am a director and a member of the Chelan Basin Conservancy, the

plaintiff in this action. The Chelan Basin Conservancy is a Washington non-profit

GENDLER & MANRN, LLP
1424 Fourth Avenue, Suils 715

0"0374 Seatde, WA 88101

DECLARATION OF & roveves » AAUGE -1 e o ko1 tats
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corporation organized to protect the rights of its members, itself, and the public with
respect to the use and enjoyment of the navigable waters of Lake Chelan, among other
things.

3. I reside at 2129 W. Prospect, Chelan, Washington. My home is within the
Lakeside community — just to the west of, and within walking distance of, the Goodfellow
“Three Fingers” fill. Ido not own waterfront property and so my access to and enjoyment
of Lake Chelan is dependent upon access through limited public access points.

4, As a resident of the community of Lakeside, I believe that the 1927 deed
granted a perpetual right of access to Lake Chelan “at all stages of water” over the vacated
Boulevard Avenue. A portion of this perpetual right of access has been blocked by the
“Three Fingers” fill.

5. While I currently use other public access points to reach Lake Chelan, I
believe that the Goodfellow fill blocks my use of significantly better public access.
Because the public access blacked by the Goodfellow fill is so close to my home, my
injury is greater than the general public of Chelan and far greater than the general public of
Washington.

6. The Lakeside Bay is unique on Lake Chelan. It is the only sandy bay
intended as Public Access into Lake Chelan. This bay is shallow with very fine sand.
Spader Bay is on the North side of the lake, but is all private property. The PUD owns
property on the west side of the bay. There is a narrow access point there that has been
made even narrower because the PUD has lease private docks on the left and right side of
this access. There is another sandy beach access point on the east side of the Goodfellow

fill. This narrow access is also a vacated street. Unifying these access points by restoring

GENDLER & MANN, LLP
1424 Fourth Avenue, Sulte 715

Seatlle, WA 88101
DECLARATION 010037 DHAUGE -2 o 12081 621 0813
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the Lakeside Bay will open up a beawtiful sandy beach area for swimming, waterfow! up-
lake views. There is not another bay like it and it is a five minute walk from my home.

7. I enjoy bird watching. In the winter mud hens come into the Lakeside Bay
and in furn so do eagles. | have observed swans, osprey, bawks and many specics of
waterfowl] taking refuge in the calm bay at dusk. Allowing development on the
Goodfellow fill will significantly impact this valuable habitat and cause even further hamm
to my enjoyment of the bay.

B. I strongly support Chelan Basin Conservancy’s effort to bring this action on
behalf of myself and other members similarly situated.

[ declare under penalty of perjury under the laws of the State of Washington, that
the foregoing is true and correct.

Dated this /€ day of March, 2012, in Lakeside/Chelan, Washington.

SENDLER B MANN, LLP
434 Fourth Avenus, Sulte 718

Seatils, WA BE101
DECLARATION OF TAMMY HAUGE -3 et vy bopbin
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR CHELAN COUNTY
CHELAN BASIN CONSERVANCY,
Plaintiff, NO. 11-2-01267-5
V.
DECLARATION OF DAVID 8.
GBIHOLDING €O, MANN REGARDING FILING OF
Defendant FACSIMILE TRANSMISSION
and
CITY OF CHELAN,; 5TATE OF
WASHINGTON; and CHELAN
COUNTY PUBLIC UTILITY
DISTRICT,
Additional Named Parties.
1, David S. Mann, declare as follows:
i. I'am an attorney with the law firm of Gendler & Mann, LLP, attorneys for

plaintiff in the above-captioned action. I make this declaration in order to satisfy the
requirements of GR 17(a)(2).

2. The document to be filed is the Declaration of Tammy Hauge.

GENDLER & MARN, LLP
1424 Fourth Avenus, Sulte 718
DECLARATION CO__O 3773 MANN REGARDING FILING Sentile, WA 88101

OF FACSIMILE TroaismsSION - 1 e ey b 0815




3. ' have examined the document, determined that it consists of five (5) pages,

including this declaration and excluding exhibits, and that it is complete and legible.

B

I declare under penalty of perjury under the laws of the State of Washington that
the foregoing is true and correct,

Dated this 21% day of March, 2012, at Seattle, Washington.

M o ~d G W e L2

David S, Mann
0
i
v
13
14

I
R T

19
20
21
22
23
24
25
26

GENDLER & MANN, LLP
28 1424 Fourth Avenus, Suite 715

DECLARATION C(y_()378S- MANN REGARDING FILING Seatie, WA 98101
OF FACSIMILE TrvowmiusdION -2 e oo boe0ers
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR CHELAN COUNTY

CHELAN BASIN CONSERVANCY,

Plaintiff, NO. 11-2-01267-5
V.
DECLARATION OF WILLIAM
GBI HOLDING CO., SCHULDT
Defendant
and

CITY OF CHELAN; STATE OF
WASHINGTON; and CHELAN
COUNTY PUBLIC UTILITY
DISTRICT,

Additional Named
Parties.,

I, William Schuldt, declare as follows:

i. L am over the age of 18 and competent to testify. The information in this
declaration is based on my personal knowledge and belief,

2. 1 am 68 years old and have lived in the Lakeside area of Chelan,

Washington, since 1971. My home is within three blocks of the GBI or Goodfellow

GENDLER & MARN, LLP
1424 Fourth Avenue, Sufte 715

0"0379 Sestle, WA 28101

DECLARATION OF " o b 1 SCHULDT - 1 Pt (208} 34 008
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“Three fingers” landfill area. | am a regular user of Lake Chelan for both fishing and
swimming.

3. 1 do not own waterfront property so I am dependent upon public access sites
to reach the lake. The bay where the Three Fingers are located is the closcst public access
point to me. At present there is only one small public access point on the bay where the
fingers are located. The neighborhood has fought hard to keep this beach public for over
40 years. This small beach is the only on this part of the Lake that has a very gradual
sloped sandy bottom extending well out into the lake. Because of the contouring, this
beach is the best place on the lake for swimming and for young children learning to swim.
If the Three Fingers were removed this entire bay would revert to this type of high quality
swimming beach and would include extremely rare and valuable dedicated public access.

4. While I currently use the small public access beach both for swimming and
for access to fishing, I believe that the Goodfellow fill blocks my use of significantly better
public access. Because the public access blocked by the Goodfellow fill is so close to my
homne, my injury is greater than the general public of Chelan and far greater than the
general public of Washington.

5. I am also very concerned that if the Three Fingers area is allowed to
ﬁavsi@@ into condos or single family homes that the bay will become a boat basin for
anchoring or even docking boats. This will mean that the whole area will be lost to
swimming and fishing.

6. We have already lost most of our public access to the lake. [ am a member

of Chelan Basin Conservancy and strongly support its effort to bring this action on behalf

GENDLER & MARNN, LLP
1424 Fourth Avenus. Bulte 715

Seartle, WA 38101
DECLARATION {);@l Q‘?%ﬁz SCHULDT -2 e s oons
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of myself and other members similarly situated so that we can protect and improve this
dedicated public access,

I declare under penalty of perjury under the laws of the State of Washington, that

the foregoing is true and correct.

0-0381 GENDLER & MANN, 11 P
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR CHELAN COUNTY

CHELAN BASIN CONSERVANCY,

Plaintiff, NO. 11-2-01267-5
A’
DECLARATION OF DAVID S,
GBI HOLDING CO., MANN REGARDING FILING OF
FACSIMILE TRANSMISSION
Defendant
and
CITY OF CHELAN; STATE OF

WASHINGTON; and CHELAN
COUNTY PUBLIC UTILITY
DISTRICT,

Additional Named Parties,

I, David 8. Mann, declare as follows:

1. [ 'am an attorney with the law finm of Gendler & Mann, LLP, attorneys for
plaintiff in the above-captioned action. I make this declaration in order to satisfy the
requirements of GR 17(a)(2).

2. The document to be filed is the Declaration of William Schuldt,

GENDLER & MANN, LLP
1424 Fourth Avenug, Sulte 715

DECLARATION CO_ 3823 MANN REGARDING FILING phsea-wez';;%i?n"g;ﬁ;a
OF FACSIMILE ThamomiasION - 1 Fﬁ;':'gztnsp ;2%-9’5?2
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3. [ have examined the document, determined that it consists of five (5) pages,

including this declaration and excluding exhibits, and that it is complete and legible.

I declare under penalty of perjury under the laws of the State of Washington that

the foregoing is true and correct.

Dated this 21% day of March, 2012, at Seattle, Washington.

DtPn_

David S. Mann

DECLARATION C().()383S. MANN REGARDING FILING

OF FACSIMILE TkAn>MIsSION

-2

GEMNDLER & MANN, L1P
1424 Fourth Avenus, Sults 718
Soattle, WA 98101
Phone: {206) 621-8868
Fax: {(208] 821-0512
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR CHELAN COUNTY

CHELAN BASIN CONSERVANCY,
Plaintiff,
V.
GBI HOLDING CO.,
Defendant
and
CITY OF CHELAN; STATE OF
WASHINGTON; and CHELAN
COUNTY PUBLIC UTILITY
DISTRICT,

Additional Named Parties.

I, John Page Jr., declare as follows:

NO. 11-2-01267-5

DECLARATION OF JOHN PAGE JR,

1. [ am over the age of 18 and competent to testify. The information in this

declaration is based on my personal knowledge and belief,

DECLARATION m%%?ﬁsﬁ JR. -1

GENDLER & MANN, LLp
1424 Fourth Avenue, Sults 718
Seatile, WA 98709
Phone: (208) 621-8B68
Fax: (206] 821-0812
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2. I am 60 years old and reside in the City of Chelan. 1 have lived here for 18
years. [ do not own waterfront property and so my access to and enjoyment of Lake
Chelan is dependent upon access through limited public access points.

4. My wife, who passed away last year, regularly kayaked in Lake Chelan. 1
continue to do so. I fully expect to kayak this summer. 1am very familiar with the
location of the Goodfellow “Three Fingers” fill from both the water and land. The small
public access beach to the east of the Three Fingers is a nice little spot in summer months
and a nice place to pull the kayaks out. Unfortunately, during the summer months, this
small public access is often crowded and difficult to use.

5. Because of heavy summer boat traffic in Lake Chelan, the best place to
kayak safely 1s close to the shoreline, in shallower water. My wife and I both have had
near mishaps with motor boats on the lake over the years. She was almost hit by a boat.
Luckly a child in the boat drew her to the operator of the boats attention. And once both
my wife and [ were paddling together when a boat pulling a tube behind it ran in circles
around us until he created a turbulent whirl pool with us in the middle of it and we almost
capsized.

6. Because the Three Fingers jut out into the lake, they make kayaking in this
area awkward, if not difficult. In order to get around the Three Fingers kayakers are forced
to paddle out into an area that has quite a bit of summer boat traffic. In my opinion this
makes kayaking, especially for beginners, quite difficult and more than a bit daunting. |
currently do not take beginners into this area of the lake because the kayaks are forced

away from the shallow shore out to the area of heavier boat traffic.

GENDLER & MANN, LLP
1424 Fourth Avenus, Suite 715

Sastile, WA 28101
DECLARATION {}j%@iu(;};§8§§(}€ R, -2 B e ba10m1a
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7. Because the Thres Fingers are located in what would be a quist bay,

21| if they were removed it would significantly increase the ability to enjoy kayaking in this

311 area 1t would also make kayaking the south shors much safer and more enjoyable. In

411 addition to making kayaking safer, it would both open up 4 nice beach area.

> 8. Public access to Lake Chelan is quite difficult in the Chelan area. There is
f very little public access lefl, Removing the fingers would significantly expand the Hmited
; public access and make kayaking, swimming, and other water uses much more available

o|| andenjoyable.

10 9. Because the Three Fingers already significantly interfere with use of the
T ke for kayaking, I believe that allowing additional development of the Three Fingers
12 would even further increase the problems by bringing even more large boat traffic to this
i area furthor Hmiting the ability to kayak or swim.

15 10.  Additional development of the Three Fingers, especially with condos or

16 (| apartments, would also block everyone’s view of the lake as they come into town,

17 1. 1ama moewber of Chelan Basin Conservanoy and strongly support its effort
18 to bring this action on behalf of myself and other members similasly sitwated.
19
1 declare under penalty of pedjury under the laws of the State of Washington, thas
20
2 the foregoing is true and correct.
99 Dated this /7 day of March, 2012, in Chelan, Washington.
23
/7 7 77
24 (b (gt i
- (Fdhin Page Jr. VR
26
27
GENDLER & Mank, 1L

28 RS Poustly Avsaun, Sulis 718

Sosttle, WA 88101

DECLARATION OF JOHN PAGE JR. -3 o 12001 871 6342

0-0386
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR CHELAN COUNTY
CHELAN BASIN CONSERVANCY,
Plaintiff NO. 11-2-01267-5
V.
DECLARATION OF DAVID S.
GBIHOLDING CO,, MANN REGARDING FILING OF
Defendant FACSIMILE TRANSMISSION
and
CITY OF CHELAN; STATE OF
WASHINGTON; and CHELAN
COUNTY PUBLIC UTILITY
DISTRICT,
Additional Named Parties,
I, David 8. Mann, declare as follows:
1. I'am an attorney with the law firm of Gendler & Mann, LLP, attorneys for

plaintiff in the above-captioned action. I make this declaration in order to satisfy the
requirements of GR 17(a)(2).

2. The document to be filed is the Declaration of John Page, Jr.

GENDLER & MANRN, LLP
1424 Fourth Avenus, Suite T8

DECLARATION C()_)387S. MANN REGARDING FILING  Seate WA 95701
OF FACSIMILE TkanomunsION -1 i i v
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3. I have examined the document, determined that it consists of five (5) pages,
including this declaration and excluding exhibits, and that it is complete and legible.

I declare under penalty of perjury under the laws of the State of Washington that
the foregoing is true and correct.

Dated this 21% day of March, 2012, at Seattle, Washington.

David 8. Mann

GENDLER & MANN, LLP
1424 Fourth Avenus, Sulte ¥16
DECLARATION CO~03885‘ MANN REGARDING FILING Seattls, WA 98101

Phone: {206) 6271-B888

OF FACSIMILE TramsmasION -2 Fan: 1206} 621-0512
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and 1,100 foot levels. The lats, bl sireets and alleys
as shown in the plat of Lake Park, and State Highway 87

‘has been superimposed. Unfortunately, the block numbers,

other than 2 and 3, were omitted, and they will be supplied
in our narrative explanation of the drawing.
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GALLAGHER FILL AREA B, C. 1949

EXHIBIT C-|

[This is a clearer version of AR 2386 from the original declaration]



GALLAGHER FILL B, C. 1967

0-2387

Exbibit €1 Dan Beardslee Dect



GALLAGHER FILL B, C. 1967

[This is a color version of AR 2387 from the original declaration]

Eubibit C1 Dan Beardshee Dogl
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GALLAGHER FILL B, C. 2006

0-2390

Exhibit C4 Dan Beardslee Decl



GALLAGHER FILL B, C. 2006

[This is a color version of AR 2390 from the original declaration]

Exkibit C4 Dan Beardslee Degt
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GALLAGHER FILL B, C. 2011
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[This is a color version of AR 2391 from the original declaration]



GALLAGHER FILL B, C JULY, 2013
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GALLAGHER FILL B, C.JULY, 2013

[This is a color version of AR 2392 from the original declaration]






clally provided for shall be punithed by a fine of not more
shan ten doliars for each such violation,

Sec. 24, The following acts are each hereby

repealed:

1) Section 1, chapter 36, Lave of 1009, section 1, chapter
73, Laws of 1931, section 49, chapier 281, Lows of 1989 ex.
sess, and BOW 9.61.120; ’

{2) Section 2, chapter 85, Laws of 1967 and RCW 3.66.060;

{3} Section 3, chapter 85, Laws of 1967, section 50, chapier
81, Laws of 1989 ex. sess, and ROW 9.86.074;

4 Section 2, chapter 52, Laws of 1965, sectlon 51, chapler
281, Laws of 1969 ex. sess, and RUW 46.67.650.

MEW 3

datory act ov its application o any pemson or clrtumsiance is
held invalid, the remainder of the act, or the applivation of the
provisions 1o other persons oy circumsiances b ool affected,

£ g immediate preservation of the public peace,
heaith and safety, the suppor! of the stale goverwnent and its
existing public institutions, and shall take effect immediately,

NEW SECTION. Sec. 27. This 1971 amendatory st consti-
iutes an alternative to Indtiative 40, The secretary of siate is
direcied 1o place this 1971 amendatory act on the ballet in
conjunciion with Initdative 40 at the next general slection.

This 1971 amendatory scl shall continue in force and effect
until the secretary of state certifies the slection resulis on this
1971 amendatory act. ¥ affirmatively approved at the general
election, this 1971 amendatory 200 shall contlnue in effect
thereaiter,

Passed the Senate May 10, 1971

Passed the House May 10, 1971,

Approved by the Governor May 21, 1971 with the excep.
tion of one item which is vetoed,

Filed in Office of Secretary of State May 2%, 1971,

MNOTE:  Governor's sxplanation of partial vete i a8 follows:

YET( MESBAGE

%, .. Yhis bill s 2 comprehensive Htter control et 1 es-
tablished rew litter control powers in the Depariaent of Ecol
ogy, and imposes a tax upon those businesses which produce
oy seil ems relating to the liger probler, in ortler to finance
the adwinisiration of the st However, by eason of the fac
that the definition of “penos” in section H7) mcludes state
andd focal governmant, the act would by it terms impose the
tax upon the State Uguor Control Board, and possibly upon
certaln local governmentsl sgencies. § believe this result to be
wwarranted, and aceordingly have vetoed vhat Bem froes seee
Hhon 371 of the act,

With the excepilon of the sbove e, Engrossed Senate
BHE Mo, 428 is spproved.”
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COMPLETE TEXT OF

Measare Ta

AN ACT relating 1o the ute and development of salt and fresh
water shoreline areas, Including lands located within 500 feet
of ordinary high tide or high water and certain wetlands; re-
guiring the Siste Ecological Commission, with the advice of
reglonal cilizers councils, o adopt 2 stale-wide regulatory
plan for these areas; reguiring cities and counties o sdopt
plans to regulate shoreline aress not covered by the state
plan: cequiring both local ant state-wide plans to be based
upon considerations of conservation, recreation, elonomic
development and public access: and providing both civil and
criminal remedies for violations of the ag,

BE IT ENACTED, by the pecple
of the State of Washington:

SECTION 1. Title, This act shall be known and cited 25 the
“Shorelines Protection Al

SECTION 2. Declaration of Policy, The
of Washingion heeeby find and declare:

e of the state

(1) That the saltwater and freshwater shoreline amas of
this state ave held in public 1rust for all the people of the slate
and their descendpnts; and thas they are a valvable and en.
dangered natural rasource;

{2 That the present pattern of hapbaard, inappropriate
and uncoardinated development of the shorelines is:

{a} Threatening the public health, safety, welfare, comfort
andf convenience!

ihy Dimintshing the values of the shorelines beld n trusy;

el Destroying the ecological balance of plant and animad
sommunilies;

iy Beducing open spare svallable for public recreation
and esthetic enloyment;

ek Diminishing the capacity of lands and waters to pro-
duve food;

) Dimindshing public sccess 1o publicly owned shoreling
areas:

(g Obastructing the view of the shovelines;

{k) incressing oly, water, solll weste, nodse. vinwgl ang
other pollution;

{1} Prevending the exdstence and development of properly
sitwated and designed vommercil asd indusirisl develop-
ments reguiting location in the shoreline areay;

{1} Reduging present and future job opperiunities for the
people of this state;

ik} Limiting public navigation;

i} Reducing the value of private property;

) Reducing the attractlveness of the sate 1o toovims,
thereby jeopardizing an imporiant stste ndustry,

%) That the sdoption, implementation satd enforcemand
of » comprehensive plan for the shorelines will have » signifi-
canily beneficial efect on the preservation and developmang
of the shorelines for the public good,



o ks

i gedvert nt or offer for sale oo transfer and in any
nstruments of sale or wansler the following notice i
ten-point bold-face or larger, or i by ¢ ier, in cag-
ftal betiors:

OTICE: Pant or all of the lends and walers concamed
herein are within the shoreline area of the state of Wash-
ingion and subject to the environmental profection yEsinie-
Bens of the Shorelines Protection Act. Developments and
modifications of these lands or waters are subject o regula-
ton. Contact the Department of Ecology, Olympia, Washing-
ton, lor information regarding the regulations applying o
these lands and waters, oF see a copy of the regulations at the
office of your County Auditos.”

Faibure 10 comply with this section shall aot affect the tite
10 any property excepd that such failure shell be grounds for
rescission by the puechaser or transferes,

SECTION 15. Ol and Gas Exploration and Fradudion. No
permit shall be isued to any person pursusnt o this act o
tiore, excavate, dill, test 9rill, conduct selsmic enplorations or
rempve any oil and/or gas from the shoreline areas of Puget
Sound, including Hood Canal and the San Juan tslands; pro-
vided, that the depariment may condurt sxplorations neces-
sary 10 carry out the study provisions of this section,

Within thirty-six months of the effective date of this art the
director shall submit 1o the governor a study report and rec
ommendations on the exploration and production of oil and
gas from the shoreline avess of the state of Washvington.

SECTION 18, High Rise Structures. No permit shall be is-
sued pursuant to this gt for any new of expanded bullding of
more than thity-five feet abiove average grade level on shore-
Tines that obstrucis the view of the shoreline from a subsian-
tial nwmber of resilences on aress adjoining the shorefine,
except as the comprehensive plan shall designate sprecific
areas where such byildings shall be permitted.

SECTION 17, Private Property Rights, Nothing in this act
shall be construed to authorize the taking of private propesty
without just compensation, nor impalr of affect private ri-
parian rights of cwners of property in the shoreline areas as
aguingt snother priving ingividiual, group, association, compo-
ration, parinership or other private legal entity,

SECTION 18, Public Navigation Righls. Except as permiited
by shis act, there shall be no inlerference with or obstrution
of the navigation rights of ke public pursuant o common fawr
25 stated in such cases &5 the Washington Siate Supreme
Court decision in Wilbour v. Gallagher, 77 Wash. Der. 24 307
§196SL

SECTION 19, Administration, To administer this act and
pursugnt fo the Environmental Quality Reorganization Agy of
1970, Chapter 62, Laws of 1970, there shall be sstabli
within the department a shoseline protection division s -
sible o the director and supervised by an assistand director,

The commission shall adopt regulations for the administra-
tion of this act, consistent with the policy of this ach; peo-
vides, thet prior to the adoption of any such sdmibisteative
cogulations, a public hearlng after restoneble public nofice
shadl be held in Thurston Caunty.

The depariment & suthorized end divected 10 sssign stafl
by assist the commission, feglonal oitizens’ counclls, and other
conmmitiees pr task foross established purstant to this act, and
o furnish such administeative and nformational sendces s
thee divector may find necessary,

SECTION 20, Right of Review, Any plens ov regulations
adopied pursuant to this st by the connission or any oty or
county, any permits granted, denied or rescinded by the pol-
futon control hesdngs board or any permils g <, Il
or rescinded by a clty or county pursuant to sections 3¢ or 13
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of this act shafl be suldect 1o judicial review purssant to the
provisions of Chapter 34.04 ROW. Any judiclal proceedings
brought by any party relating to this act shall be instituted i
the superior court of the counly where the property aflected
is docated, or W the superor court of Thurston County f no
definite properly i related to the proceeding,

SECTION 23, Public Documents. Upon request and 2t the
expense of the requesting perly the depariment, diy o¥
county acling pursuand to this act shall make availsble for
public inspection and copying during regular office hours ar
shall copy and mail any of the following materials:

{4 Each permit appiication;

(23 All final ordess, made in the granting or denying of
permit applications;

130 Proposed and adopied romprehensive plans, compre-
hensive plan amendments and related adminisirative regula-
tins;

4} Interdepartmental memoeanda, permit fndings and
witer revorded material releted o permit functions;

5 Adminkstrative staff manusls and Instructions fo stafs
relating to the planning and permit functions bevein that af-
fect the pubdic;

{6} Minutes of commmission, board or council meellngs re-
fating to the platning and permdt functions herein that alfect
the public;

{71 Al gvidenge provided by applicaris {or permits.

SECTION 22. Enforcement. The sttorney general shall en-
force this acl, ncheding the provisions of any permil isswedt
pursuant thevelo and shefl, at the request of the direcior or
wpon his own initialive, or upon the regquest of a privaie per-
son, bring injunciive, dedaratory. or other legal actions neces-
sary 1o such enforcement.

i a private person has requested the atiormey general o
endorce this act, and the stiormey general has daclined 1o do
s, the private person may NSTiLe an appropriate civil swif o
enforce this act, including the provisions of any peemit sued)
pursuant therelo, in the name of the pulstic, and il he prevails,
shall be entitled o reasonable attomey’s fees. One-hall of
such attorney's fees shall be sssessed ageinst defendant and
one-half of such altorney's fees shall be assessed agalnst the
state. i the court finds that the suit was commented withowt
ressonable cause, the defendant shall be entidled o resson -
able attomey's fees from the plaintil,

SECTHON 23, Damages. Any person who violates any provi-
sion of this 201 orpermit issued pursuant thereto shall be lable
for all demege to public or private property arlsing rom such
viplation, and for the cost of restoring the affected area 1o i
condition prioy to vielstion. The atterney general shall brimg
suit for damages wader this section on behalf of the state, any
af i ag o8, ov local govermments. Pelwate persons shall
have the sight 1o bring sult for damages under this section on
sheir own behell and on the behall of ai persons dmilerly st
uated, The cowt, i iability hes been established %or the cost
of restoring an area affected by a violatlon, shall eithes compet
the violsior 1o restore the aflected ares at kis own expense, oF
makes other provision for assuring thet restorstion will be
done within & restonable Ume. In addition 1o such appro-
priate reliel, inchuding money devaages, which is provided by
e court under this or other acls, @ private person bringng a
damage suit in his own bebalf o oo the behall of cthers may,
in the discretion of the coun, revover his reasonable 8810w~
ney’s fees and coun gosts,

SECTION 24, Civil Penaliles. Any person whe violsies any
provision of this sct except section 4 shall incur bn addiBon
i any other pengities provided by the law o pesally It an
amount nod Jess than A8y dollam (55680 nov more than
ooe-thousend doliars (51.000,00) & day for every such vioda-
thom. Bach and every such viokstion under this section shall be




2 separate Gifense, gnd In case of 3 continuing viclation, every
day's continuance shall be 2 separste vislation. Prosscution o
enforce this section may be brought by either the attormey
generat or prosecuior of the county whese the affected prop-
arty is located; provided, that if both the atiomey general and
the prosecutor of the county where the affected propesty &
focsted refute to prosecute wnder this section, & private
person shall be entiled to do so. Fines colleciedd pursuant io
this section through prosecution by the prosetuior shall go to
the genersl fund of the county. Fines collected pursuant 1o
this section tbrough prosecution by the atiorney general shall
go 1o the state's general fund. Fines collecied purssant to this
section through peosecution by o private person shall go o
the person bringing the suil,

SECTION 25, Cominal Pensltles. Aay person who violates
any provision of this act except section 14 shall be guiliy of 5
sistdemeanss, Prosecutions pumsuant to this section shafl be
Brought in the county where the affected property is located
by either the prosecutor of seid tounty or the altgmey gen
eral. Any fines collected pursuant 1o this section from prose.
cotlon by the county prosecutor shall go 1o the genesal fungd
of the county. Any fines collecied pursusnt to this section
frorm prosecution by the stiorney generl shall go to the steie
general fund.

SECTION 26, Financing. To carny out the purposes of ihis
#cl, there shall be appropriated to the department from the
state general fund in the fiscal blennium in which this act
takes effect the sum of $500,000, and for the ensuing fiscal
biennium the sum of $900.000; provided, that such moneys &
are nor expended shall be returned o the state geners! fund,

To help meel the costs of administering this act, the de-
parient, o a city of a county issulng permits puruant 1o this
st shall by regulation or ordinance adopt a fee schedule for
permit applications based on the estimated costs of proc-
essing different classes of permit applications. A permit apply-
camt shall be required 1o pay the appropriate fee based on the
fee schedule adopied by the governmental body issuing the
perrait, Al fees collected pursuant 1o this section by the de-
partenent shall be deposited in the state general fund. Al fees
collected pursuant 10 this section by a ¢ity or county shall go
2o the ctive city of county geveral fund,

SECTION 27, Cooperation With Local Governments and
Private Persons, The department shall cooperate, consull with
and assist appropriate goverament sgencles and private pae-
soms developing plans, studies, surveys, recommendations, or
imformation on shorelines.

Siate and loral goversment agencies shall cooperate fully
with the department in furthering the purposes of this ser.

SECTION 28, Department's Authosity to Conteaet, For the
purposes of sdministering this act, the department may enler
into contracts or agreements with or recelve funds from the
state of Washington, the fedesal government or any govern-
mental departiment, agency or any person.

SECTION 29, Officia) Sepresentstive. The depariment s
amhorized to be the officls) representative of the state of
Washingion to the Unlied Stages and lts agencies, Canada, the
states of Oregon and [dahe, the Provinge of British Colwmbia,
and other interssied stale govermments, organizations asd
individuats, tn the felds of shoreiine management and policy,

SECTION 30, Severability. f any provisdon of this act, or is
applicstion to any person o legel entity o circunslanie &
helel tnvalid, the remainger of the act, or the applicetion of the
provislon to other persons or legal entitles or circumstances

shall not be affected,
0-0940

SECTION 31, Section Headings Mot Fart of Law. Section
headings a5 ubed in this act shall nol constitute any par of the
taw,

TOaY CO

imitiative to the Legislaturs No. 43 Regulating Shoreling
Use and Developmenti—Filed September 25, 1970 by the
Washington Environmental Council. Signatures {160,421} filed
December 31, 1970 anel lound suificient and the measure was
certified (o the Legislature a5 of lanuary 29, 1971 The Legisla-
v took Ao action insofar as Initiative Mo, 43 but did pass sn
slrernative measure (Sub, H.B, Mo, 584) now identified &
Chapter 286, Laws 1971, st £x. Session which became effec-
tive law 83 of June 1, 1971 However, as provided by the state
constitugion, both measures must be sobmitted o the volers
for firal decision a1 the November 7, 1972 state gengeal slec-
tion, If both are approved, the measure recaiving the most
favorable votes will begome baw,

COMPLEYE TEXT OF

Iternati

Ballor Tiie as tssved by the Attoraey General;

lative Alternative-~—Shopreline

Ab ALY relating o the use and development of cortaln salt
and fresh water shoreline sreas including lands located within
200 feet of the ordinary high water mark snd cortaln other
adjacent designated wetlands: setablishing an integrated pro-
pram of shoreline management betwean state and local gov-
esrnments; requiring local governmens, pursusnt o guide-
lines established by the state department of ecology, t© de-
valop master programs 0w ragelating shoreline uses and prov-
sding that if they do wot the department will develpp and
adopt such progeams; geacting the stale’s consent fo certain
euisting impairments of public navigational rights; and prov-
telinvg eivil sl crismingl sanclions.

CHAPTER 2856, LAWS 9977, 15T EX, SEBRION
b, House B Mo, 584
BE 1T EMACTED, by the Legislature
of the State of Washingion:

NEW SECTION, Section 1. Vhis chapier shall be known and
iy be died a3 the “Shoreline rManagemen Act of 1979

MEW SECTION. Sec, 2. The legisiature finds tha the shore-
lines of the stale are smong the mosi valeable and fragile of
its natural resources and thal there Is great concern
throughout the sate relating to thel uilization, proteciion,
restovation, and preseceation, tn sddition it finch duat aver Ine
creasing presswres of additions! uses are being placed on the
shoreline: necessliating ineressed coosdination Jn the man-
agement and development of the shorslines of the siste. The
fegisiature fusther findy thal much of the dhoselines of the
state and the uplamils adiscent thevete ave in privale owner
shipy that unrestricled construction on the privately owned or

sinety-three




tion on behalf of the state or locsl governments, Private per-
sons shall heve the vight to bring suit for demages under this
sethion on their own behall and on the behalf of ol persons
simnilarly situated, i linbiflty has been established for the cost
of restoring sn srea sffecied by & violsdon the court shall
make provision o assure that restoration will be accom-
plished within 2 reasonable fime 8 the expense

lator, In addition w such relied, Including money damages, the
cosrt im Fis discration may award attomey’s fess and costs of
the suit 1o the prevailing party.

W OSECTION. Sec. 24. in atdition to sny other powers
granted hereunder, the department and local governments
gy

{1} Acguire lands and easements within shorelines of the
state by purchase, lease, gifi, or eminent domain, elther alane
or in concert with other govemmanial entities, when neces-
sary 40 achieve implementation of master progrems adopied
hereunder;

{2} Accept grants, contributions, and appropriations from
any agency, public or privale, or individual for the purposes of
this chapter;

(3} Appoint sdvisory commintees o assin in carrving ot
the purposes of this chapien

1) Contract for professional o technice! services required
by i1 which cannot be performed by its employees.

NEW SECTION. Sec. 25, The depaiment is directed 10
eoopevate fully with local governments in discharging their
responsibilities under this chapter. Funds shall be availabie for
distribution 1o local governments On the basis of applications
for preparation of master programs, Such applications shall be
submivted in secordance with regulations developed by the
department, The depariment is authorized to make and ad-
minister grants within appropriations authorized by the legis-
izture 1o any local government within the state for the pur-
pose of developing a master shorelines program.

Mo grant shall be made in an amount in excess of the ee-
cipieni's contribution to the estimated cost of such program.

HEW SECTION. $ec. 26, The stale, through the department
of ecology and the sttorey general, shall mgsmme its interest
before water resource regulation gameni, development,
angd yse agencles of the Unlted States, induding among oth-
ovs, the fedesal power commission, envirormental protection
agency, corps of enginesrs, departmient of the nterdor, dec
partment of agriculture and the atomic energy commibssion,
before Interstate agencies and the courts with regard o activi-
tigs or wses of shorelings of the state and the program of this
chapter. Where federal or imersisie sgency plant, activities, or
srocedures confiler with state policies, ol reasonable steps
availabde shall be taben by the siate to preserve the imagnity
of is policies.

MEW SECTH Sec. 37, (1} Nowsing in this statute shall
constitule suthority for requirng o ordeding the removal of
any structyres, improvements, docks, Gl or developmants
placed in navigable waters prior to December 4, 1969, and the
comsend and authorization of the ate of Washingion o the
impaicrnent of public rights of navigstion, amd corpliary rights
incidental thersto, caused by the sstention and mainfenance
of said structures, improvements, docks, fills or developrments
are hersby graoted: PROVIDED, That the consent hersin
Biven shall not relate to any structures, mprovements, docks,
fifhs, or developments placed on Udelands, shorelands, or beds
underdying satd waters whith are in trespass of in violation of
st slatules.

133 Moihing in this section shall be construed as sltering or
atzﬂdging sy private right of action, other than & private right
which is based upon the impairment of public fights cone
sented (0 in subsection (7] hereof.

{3} Mothing in this section shall be construed as altering o1
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sbridging the authorily of the stale 9v local governments to
suppress of abate nusances o 3o sbate poliution.

4% Subsection (B of dds sertion shall apply to any case
pending in the courts of this state on the effective date of this
chapter relating fo the removal of structures, improvements,
docks, fills, or levelopments besed on the Impalrment of
public mavigass o rights,

MEW SECTIO™ &0, 28, The provisions of this chapter shatt
be applicable to il agencies of stale government, counlles,
and public and municipal coporations and @ all shorelines of
the state owned or administered by them.

MEW Sk H, $8c. 29, The restrictions Imposed by shis
act shml! be considered by the county assessor in establishing
the fair market value of the property.

ME

ignated the state @@Eﬁ‘wﬁf responsible for the program of rege-
tatlon of the shorelines of the state, including cpastal shorz.
fnes and the shorelinegs of the inner tidal waters of the state,
and iz suthorized 10 coopevate with the federal government
and sister states and 10 reqeive benefits of any stutes of the
United Stales whenever shacted which relate to the programs
of this chapter,

WEW SECTION. Sec. 31, Additional shorelines of the state
shall be desogmted shorelines of state-wide significance only
by affirrnative action of the legislanure,

The director of the depaniment may, however, rom lifne
o tinve, recomwmnend 1o the legisliture areas of the shorelines
of the state which have state-wide significance velating lo spe-
ciah economic, ecological, educational, developmental, recre.
stionad, ar aesthetic valyes lo be designated as shorelines of
state-wide significance,

Prior 1o making any such recommendation the direcior
shall hold a public hearing in the county oF countles where
the shoeeline under consideration is located. B shall be the
duty of the county commissioners of sach county where such
& hearing is conducted to submit their views with regard to 2
proposed designation fo the director @ such date 35 the
divector determines bul In wo event shall the date be fater
than sinty days after the public hearing in the county.

RNEWY SECTION,
to this chapter for any mes or expanded builiding ar structure
of more than thitty-five feet sbove aversge grade lewel on
shorelines of the stale that will cbstruct the view of & substane
sial numibes of residences on aress adjoining such shorelings
enrept where & master program doss not prohibit the same
artl then only when overdding considerstions of she public
interent will e servedd

attorney general, and the harboy line commission are diretied
as a watter of high priorty 1o undenake jointly a study of the
locations, uses and aciivities, both proposed and existing, re-
fating 1o the shorelings of the cities, and towns of the stete
and submit a report which shall lndlode but nat be limited 1
the fnliowing:

(1} Events feading to the establishment of the various
hacbor lines pertaining 1o cities of the state

123 The location of alt sueh harbor lines;

13} The authovty for establishment and oitedls used in
foration of the seme;

14F Present sclivities angd yses made within harboss and
thair relationship 1o harbar lines;

{5) Lagal ssperts periaining to any uncertalnly and incone
sistgncy; end

{63 The relptionship of fedesal state and jocal goverms

sisty-ine
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SAMPLING OF PARCELS

WATERFRONT WITH AT LEAST SOME FILL
LAKESIDE PARK TO DON MORSE PARK

CHE ASHINGTON
PARCEL NUMBER |(OWHNER ASSESSED VALUATION
272213592510 TERRY JCHNSON INESTMENTS INC 198,275
772213592511 CARAVEL LiE $163,540
272213592520 TERRY IOHNSGN INESTMENTS INC $206,000
772213592521 CARAVEL LLC 162,540
272213502512 TERRY JOHNSON INESTMENTS INC 5103 535
272213592513 TERRY JORNSON INESTMENTS [NC. 193,885
272213592522 STRONG HOWARD A & PATRICIA G 300,400
772213582523 AYE RALPH W & KATHLEEN A 200,400
772213502514 DAVIS JEFFREY & KATHIE & $192,885
272213582515 TERRY JOHMSON INESTMENTS INC %iaz,a85
772213592524 TERRY JOHNSON INESTMENTS INC 200,00
272213592525 TERRY JOHNSOM INESTMENTS INC 200,400
372313592516 FRALEY PETER A & CINDY L $102,885
272213592517 FCIP UG $192,385
553918593526 TERRY JOHMSON [NESTMENTS INC $200,400
772213592527 TERRY JOHNSON INESTMENTS INC $200,400
272213592518 FCIP LLC $206,700
272713502578 VENTURES IN PARADISE LLC. & IDYVLLIC WATERS LiL 4306, 700
272213592530 CARAVEL LLC 88,051
772213502540 CARAVELLLC 488,051
272213592531 CARAVEL LLC $88.051
272213592541 CARAVEL LLC 388,051
372213502537 CARAVEL LLC $88,051
772213552542 CARAVEL ILC $88,051
272213582533 CARAVEL LLC 488,051
273213552543 CARAVEL L €58,051
272213587160 WALCKER ELMER £ & STELLA € 76,131
272213587170 |WALCKER ELMIER E & STELLA C 40,577
272213591340 WALCKER ELMER E & STELLA C €73,753
272312330500 CITY OF CHELAN 45,594,000
772213240500 U § FOREST SERVICE 175,000
277713240550 U 5 FOREST SERVICE $175,000
977213528413 CITY DF CHELAN 482,516
772213587010 GARGUILE TIMOTHY B 824,135
272213587020 OLSDN DARIEL p 3474175
272213587030 CLMJ CHELAN LiC $424,125
272213587040 DEAN JAMES B ETAL $424,135
572213587050 SEXOUR BERTRAND 5456,690
372213587060 WASKIEWICZ RICHARD £ Sia6Ea0
272213587070 GOCDFELLOW CINDY TRIEE 3504,751
¥72213587100 {SCHIITTEN INVESTMENTS LLE 51,751
272213587110 TWALCKER ELMERE 51,751
372213587140 {CLARK D EDSON & BARBARA §51,751
272213587150 VENTLURES 1N PARADISE LLC 551,751
272213590010 IACOBSON R ¥ $426,612
277213590020 SULLIVAN DAVID 3444,675
372213590020 DELAYE DENNIS | $444,675
372213590040 DI BENEDETTO SCOTT M & MICHELLE RAE $444,675
372213590050 RLRPHY PROPERTIES & INVESTMENT LLE ETAL 405,500
2?221§§9005$ GLYMPIC COAST INVESTMERT INC 5405000
272213590070 HARVEY PATRICK W 305,000
272213500080 DEUTSCHE BANK NATIONAL TRUST COMPANY 405 000
272213590080 RACE TONY L $405,000
372213580100 GIBSON MARK $405,000
272213580110 STOTT I0HN BMARILYN 405,000
572213550120 RUBIN WAYNE $405,000
372213550130 VENTURES IN PARADISE LIC S405,000
272213590140 WALCKER ELMIER E S82,500

0-0175
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SAMPLING OF PARCELS
WATERFRONT WITH AT LEAST SOME FILL
LAKESIDE PARK TO DON MORSE PARK

CHE ASHINGTON
PARCEL NUMBER |OWHER ASSESSED VALUATION
272233590150 SCHAAITTEN INVESTMENTS LD $82,506
272213580160 VENTURES IM PARADISE LLC $22.500
272213590170 CLARK D EDSON & BARBARA $872.500
272213590180 PACIFICA LOAN POOL LIC $379,800
272213551010 WILMART THOMAS & MARILYN 340,545
272213591020 RUBIN WAYNE $340,545
272213591030 GODDFELLOW RICHARD E 340,545
272213581040 ALLEN KEITHE & KYLA M 5340,545
272213581050 CITIRMAORTEAGE INC 5340 545
772213591060 TAYLOR JEFFREY R ETAL £340,54%
272213581070 MILLER BROCK B CAROL $340,545
772213591080 HATTENBURG TIMOTHY R ETAL $340,545
772213591080 TOBEY THOMAS | 5340545
272213591100 RACE TONY L $340,545
272213591110 BUSH CURT $340,545
272213591120 POTTER GARYEPATRICIA 340,545
272213891130 HILL DENNIS & ELLER $340,545
272213591140 AURORA LOAN SERVICES LLC $340,545
272213591150 FEDERAL NATIONAL MORTGAGE ASSOCIATION $340,545
272213591160 HARVEY PATRICK W £340,545
272213593170 GINTER RYAN & LORI $340,545
772213591180 TERRY JOHNSON INESTMENTS INC S340,545
272713501180 ROBERTS BRETT | & KARIN M 340,545
272213591200 RACE BRYAN A 340,522
272213581210 WENBOURNE GABRIEL $340,545
272213591220 TERRY JOHNSON INESTMENTS INC $340,545
272213553230 BOYD DONALD A & LAURI 340,545
272213591240 TERRY JOHNSON INESTMENTS INC 5340,545
272233591250 | TERRY IOHNSON INESTMENTS INC 5340,545
272213591260 TERRY JOHNSON INESTMENTS INC 240,545
272213591270 WALCKER JOHN 817,500
272213591280 TERRY JOHNSON INESTMENTS INC 234D,545
272213591290 SULLIVAN INVESTMENT SERVICES LLC $340,545
272213591300 PETERSON ADBERTARENEE $340,545
272213591310 TOBEY THOMAS J 340,545
272213591320 [WEEDMAN SCOTT 8 HELENE 5340,545
272213591330 ICARAVEL LLC £517,500
272213761010 1BOWEN BAYMOND L $323,679
27E1BTEI00 CHAPLIN KENT 5338,639
272213781030 lcmmeas GLEW 3351,778
2I2ITTEION0 ICODNS ROBERT © 938,639
272213761050 ALLEM HEMNETH R $333,199
272213761060 Iawmz RODNEY A $333,199
272213761070 ERICKSON MICHAEL J £338,639
272213761080 |LIDKE KATHLEER §351,771
272213761080 {PEARSON FLORENCE £ 338,639
272213761100 ERICKSON STEVEN B 333,199
272213761110 GORDON NEAIL SACDOUGALL FAMILY 384,255
272213781120 SOLIGON PETER P TRTEE 438,630
272213761130 HOWELL R BRIAN 451,771
272213761140 DRAKE JOHN £338 639
272213761150 SHUBAKER JOHN W 5384 755
272213761160 ALLEN KENNETH B £485,695
Exprakyoav PIEROTTE GLADYS L ETAL LABEaa%
272213761180 LYTLE CHARLES S 465,695
72213762410 FOSTER FAMILY TRUST 483,143
2?22137524_:;0 BOWEN RAYMOND L 482,751
272213762430 ROEGLIN GENE & GINNIE $559,730

0-0176
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PARCEL NUMBER [OWNER ASEESSED VALUATION
272213762440 BERG DONALD 5508,059
272213763511 GARBARING FRANK L & PEGGY L 4498943
272213763512 PETERSON'S WATERFRONT INC 3498943
272213817010 KROMNSCHNABLE BRADLEY A & ELIZABETH $1,265,176
272213817015 CAMPBELL ARTHUREDIANA TRUSTE $1,103 8BS
272213817020 CURZON GWENDOLYN E £957,178
272213817030 NHLLER LED § £1,433 468
272213817035 HIGGINS BEN C 2947 610
272213525190 CAMPEELL'S LODGE INC $11,623,572
272213848080 LIPE RALPH & LYNDA $1,934,058
272213848055 LIFE RALPH & LYNDA 51,352,810
272214210050 ALLEN KENNETH & $1,627,28%
272214410100 BOGGS ALLEN W $1,314,364
272214410150 GAVIN RICHARD T $1,010,652
272214410250 ASIMAKOUPOULOS EDWIN $1,212,215
272214410350 SARC, INC 51,226,234
272214410400 HIGGINS WINSTON R $796,320
272218410600 SUNNFIORD PROPERTIES LLC 51,520,805
272214494210 SUNSET CONDOMINIUMS 1.0 51,716,380
272214545010 TELLEVIK HAROLD $378,362
272214545020 CARBONEAU PAUL £ 5366,587
272214545030 CONMELLY FRANK $355,212
272214545040 GRAY STEVEN & NATALIE $344,586
272214545050 STRUAS JONATHAN } £344,586
272214545080 LICHTER BARRY & STAFFORD JEANNE TRUSTEE $344,586
272214545070 ASHE JOHM P & CHRISTINE 534,689
272214545080 ROBERTS EDWARD N 4360,146
272214545090 HOLMES TODDEKATHLEEN 3366,557
272214545100 SWEENEY TERRANCE | 3377,982
372214545110 LAGASSEY ROBERT § 2387.870
272234550010 BAY HOUSE AT CHELAN 110 S894,600
272234550020 BAY HOUSE AT CHELAN 140 $894,600
272214550080 CHELAN TOWHNHOUSE LLC 31,076,250
272214662003 SUNSET CORDOMINIUMS LLC $818,000
272214862004 SUNSET MARINA LLC $296,000
FTIIA662033 LAKE CHELAN RECREATION INC 1,569,208
272214662038 LAKE CHELAN BOAT COMPANY 1,208,933
232214484080 GREEN RANDALL &, SAT0,000
272214494050 ELI LAND AND DEVELOPMENT CO S87L056
272214494020 BREEZY POINY UL $203,988
2722144594025 BREEZY POINT LIC §7.000
272214494030 CHITTY FAMILY TRUST £TAL $1,519,885
272214662054 GREEN JAMES B $631,367
272214662078 STANSFIELD CHRISTORHER £70,000
272214662251 ROBERTS LAKE CHELAN LLC $1,187,208
2724862058 GACEKION W $1,454,338
272214662441 HALL CHRISTOPHER SB01,375
272214682453 LUKER TERRY §1,124,689
272214662066 LAGOZZING, PETER & WENDY 81,076,600
272215662243 GAUKRDGER JAMES & 4540913
272215662246 GAUKRDGER ROBIN R 8550,240
272215662249 KNUTSON RONALD | 41,192,904
272215662252 HARLE ELOISE TRY S7E0,957
272215662255 RANOR MYRTLE G TRY $1,0089,333
272213553010 CARAVEL LLC 5150,652
FT22AR593020 CARAVEL LLE $258,465
272234994010 EL LARD AND DEVELOPMENT 00 5737
FTIIIAEEIIT0 GILBERTSON ROBERT & 5343 747
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SAMPLING OF PARCELS
WATERFRONT WITH AT LEAST SOME FILL
LAKESIDE PARK TO DON MORSE PARK

PARCEL NUMBER {OWRER ASSESSED VALUATION
272214862375 fAC KELLAR SCOTT $378,348
272213594010 CARAVEL UL 568,750
272213594011 CARAVEL LT 568,750
273213594012 CARAVEL LIC 569,750
272213594013 CARAVEL LLC 569,750
272213594014 CARAVEL LLT $101,925
273213594020 CARAVELLLL $69,750
ZFIX13594021 CARAVEL LLC $129,750
273213594022 CARAVEL LT 468,750
172213594023 CARAVEL LD $64,750
FFEILIRGANIL CARAVELLLL 571,127
272213153200 PETERSCN W D 5235508
272213153100 PETERSON W D £235,599
372213152500 PETERSON WD $235,599
173213152400 PETERSON W D $235,599
272233152300 PETERSONW D 5235 599
272213152200 PETERSON W D $235,599
372313152100 PETERSON WD 5172902
2T2213I51500 PEVERSONW D £235,589
272213151400 PETERSONW D $235,598
272213151300 PETERSON W D $235,118
272213151200 PETERSON W D $235,508
2213151100 PETERSOM W D $172,368
272213153300 PETERSON W [ 5235,599
272213163300 PETERSOMN W D $235,5589
272213163200 PETERSONW D $235,599
FP22II6TIO0 PETERSON W D 5235508
272213162500 PETERSON W D 5235,509
272213162600 PETERSON W D $235 508
272213162300 PETERSON W D 535,598
272213162200 PETERSON W D $235 550
21383100 [PETERSOM W D $235,500
272212161500 PETERSON WD S235,508
272213161400 PETERSON WD 5235,599
272213161300 PETERSONW D 5238,599
IFIFIRIBI200 PETERSONW D $235,599
272213161100 PETERSON W D 5235598

TOTAL YALLATION SRO%918,448
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GALLAGHER FILL AREA B, C. 1949
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GALLAGHER FILL AREA B, C. 1949

EXHIBIT C-1

[This is a clearer version of AR 2386 from the original declaration]



GALLAGHER FILL B, C. 1967
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GALLAGHER FILL B, C. 1967

[This is a color version of AR 2387 from the original declaration]
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GALLAGHER FILL B, C. 2006
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GALLAGHER FILL B, C. 2006

[This is a color version of AR 2390 from the original declaration]
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GALLAGHER FILL B, C. 2011

[This is a color version of AR 2391 from the original declaration]



GALLAGHER FILL B, C JULY, 2013
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GALLAGHER FILL B, C.JULY, 2013

[This is a clearer version of AR 2392 from the original declaration.]



HOWE SOUND FILL
HISTORIC PHOTOS

INDEX MAP
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[This is a color version of AR 2394 from the original declaration.]
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1961
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1961

HOWE SOUND FiLL,

[This is a clearer version of AR 2395 from the original declaration.]
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1967
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#1100 CONTOUR G

1918 FROM GNRR
SURVEY

[This is a color version of AR 2396 from the original declaration.]
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1893 FROM GMER
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1972

[This is a clearer version of AR 2397 from the original declaration.]
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PETERSON’S WATERFRONT
HISTORIC PHOTOS

1961
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[This is a clearer version of AR 2399 from the original declaration.]

Exhibit £1 Dran Beardsior Degl



1967
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1967

[This is a color version of AR 2400 from the original declaration.]
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1972

[This is a clearer version of AR 2401 from the original declaration.]
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[This is a color version of AR 2402 from the original declaration.]
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