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IN THE SUPERIOR COURT OF TilE STATE OF WASHINGTON 
IN ANI> FOR THE COUNTY OF KING 

1° C1TYOFSEA1TLE, No. 14-1-06819-7 SEA 
'11 

12 

13 
v. 

Respondent, Order on RAL,J Appeal 

14 MATTHEW ERICKSON, 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A ellant. 

This matter comes as an RALJ appeal from the Seattle Municipal Court. Matthew 

Erickson ("Mr. Erickson"), was convicted by a jury of U nlawfi.ll Use of Weapons. in violation of 

Seattle Municipal Code (SMC) 12A.14.080, 12A.l4.010 and Resisting Arrest, in violation of 

SMC 12A.l6.050. Mr. Erickson contends that (I) insutllcient evidence supported his conviction 

of Unlawful Use of Weapons, (2) the trial court erred in denying his Batsou 1 challenge to the 

City's peremptory dismissal of a potential juror, and (3) the trial court violated his public trial 

right. Mr. Erickson fails to demonstrate any reversible trial court error. Therefore, this Court 

affirms the judgment and sentence. 
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(1) Sufficient evidence supports the conviction of Unlawful Use of Weapons 

At trial, Seattle Police Officer Kevin Oshikawa Clay testified that on June l 0, 2013, he 

encountered Mr. Erickson in front of a downtown shopping lllllll "walking backwards down the 

sidewalk with [a knife] in his hand, waving it back and forlh."2 Officer Oshikawa Clay followed 

Mr. Erickson into mall. Inside the mall, he observed "Mr. Erickson still holding the knife in his 

hand out in front of him, moving it back and forth. "3 Once inside the shopping lllllll, he 

repeatedly ordered Mr. Erickson to drop his knife.4 Aller Mr. Erickson dropped the knife, 

Officer Oshikawa Clay and a fellow officer took Mr. Erikson into custody. 

Officer Oshikawa Clay testified concerning the knife, which was admitted into evidence: 

This is a folding knife. It has, the brass knuckles are integrated into the 
handle of the knife. 

15 The [knuckles are] made out of metal. . . . Because of the way that you grip 
the knife, the loopholes go over your fingers and would be between your finger 

16 and your hand, making a fist to punch somebody. 

17 
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25 

[The knife] operates with a spring assist .... There's a little lever. You can 
use your finger or your thumb right there lo move the blade .... There's a spring 
mechanism. 5 

The Jury was shown a video recording of Mr. Erickson backing towards the mall doors 

with a knife held out, and Oflicer Oshikawa Clay approaching Mr. Erickson <Uld drawing his 

weapon. 

1 Batson v. Kentucky. 476 U.S. 79, 106 S.Ct. 1712,90 L.Ed.2d 69 (1986). 
2 VRP l 0/22/2014 at 234. 
3 VRJ' 10/22/2014 at 236. 
4 VRP 10/22/2014 at 241. 
5 VRP 10/22/2014 at 283-287. 

Order On RALJ Appeal- 2 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Under SMC 12A.14.080 (A), it is unlawful for a person knowingly to "possess or carry 

any metal knuckles [or] switchblade knife." Under SMC 12A.I4.080, "Metal knuckles" is 

defined to mean: 

... [A]ny device or instrument made wholly or partially of metal that is 
worn for purposes of offense or defense in or on the hand and that either protects 
the wearer's hand while striking a blow or increases the force of impact from tlte 
blow or injury to the person receiving the blow. The metal contained in the device 
may help support the hand or fist. provide a shield to protect it or consist of 
projections or studs which would contact the person receiving a blow. 

Under SMC 12A.14.080, "Switchblade knife" means: 

[A]ny knife having a blade that opens automatically by hand pressure 
applied to a button, spring mechanism, or other device, or a blade that opens. falls 
or is ejected into position by force of gravity or by an outward, downward, or 
cetltrifugal thrust or movement, and includes what is commonly known as a 
"butterfly knife." 

A defendant challenging the sufficiency of the evidence admits as true all of the 

prosecution's evidence and all reasonable inferences to be drawn thereliom.6 A reviewing court 

views the evidence in the light most favorable to the prosecution.7 

Here, the evidence overwhelmingly supports the conclusion that Mr. Erickson's 

possessed or used a weapon and that the weapon used was ''metal knuckles" or a "switchblade 

knife." 

Erickson's challenge to the sufficiency of the evidence fails. 

(2) The tt·ial Court did not err in denying Mr. l':t·ickson's Batso11 chllllenge. 

Mr. Erickson contends that the trial court erred by denying his challenge to the City's 

dismissal of a potential juror. Mr. Erickson fails to demonstrate trial court ermr. 

Following voir dire, the City and Mr. Erickson exercised peremptory challenges.8 The 

25 City challenged Juror No. 5 who, it is undisputed, appeared to be African American. At the 

~State v. BaningtQll. 52 Wn. App. 478,484,761 P.2d 632 (1988). 
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time, Mr. Erickson's counsel did not interpose any objection, and Juror No. 5 was dismissed. 

Thereafter, the jury was em panelled and swom in then released for the day. At that time, Mr. 

Erickson's counsel mentioned, for the first time, that the defense objected to the City's 

peremptory dismissal of Juror 5 under .Batsot1 and People 11. Wheeler.9 

After Mr. Erickson raised his .Batso11 challenge, the trial court immediately instructed 

court personnel to determi1\e whether the sworn jurors and other prospective jurors remained in 

the courthouse building. The trial court informed the parties that ~The panel that we had, and in 

fact all the jurors that were summoned ... have been released . . .. So those jurors and all other 

10 jurors are now gone.''10 The trial cou1t then recessed for the day. 1'hc lollowing morning, Mr. 
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Erickson's counsel addressed the trial court as tallows: 

I do apologize to the court and counsel for not making my oqjection at a timely 
moment. !understand that that does limit the possible remedies available .... But 
at this point, I think the only remedy I'm aware of that would be available still at 
this point would be a mistrial. I'm not aware of any other intermediate remedy at 
this time based on tlw fact that the jury has been excused. 11 

The trial court ultimately denied Mr. Erickson'sBatson challenge. 

The equal protection clause guarantees a defendant the right to be tried by a jury selected 

free from racial discrimination. The United States Supreme Court in .Batson established the test 

to detennine whether a juror was peremptorily challe11ged pursuant to discriminatory criteria: 

First, the defendant must establish a prima facie case of purposeful discrimination; second, the 

burden shifts to the State to articulate a race-neutral explanation for challenging tbe juror; and 

7 State v •• h:n:, 121 Wn.2d 333, 342, 851 P.2d 654 (1993). 
8 The City challenged Jurors 5, 16, 15. Mr. Erickson challenged Jurors 1, 4, and 9. All 

six were excused. Jurors 3, 7, 8, 18 were previously excused for cause or due to hardship. 
9 22 Cal.3d 258,148 Cal.Rptr. 890,583 P.2d 748 (1978). 
10 VRP 10/21/2014 at 183. 
11 VRP 10/22/2014 at 193. 
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third, the trial court must decide whether the defendant has demonstrated purposeful 

discrimination. 

The trial court concluded that Mr. Erickson failed to make a prima .fiwie case of 

4 purposeful discrimination. A prima ftJCie case exists if two criteria are met. 12 First, the 
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challenge must be exercised against a member of a "constitutionally cognizable" group- here, it 

is undisputed that Jttror No.5 was a member of a constitutionally cognizable group. 13 Second, 

that fact and "other relevant circumstances" must raise the inference that the challenge was based 

upon membersltip iu the group. 14 Only the second ofthese considerations was in dispute. 

The trial court asked M1·. Erickson's counsel, under the Batson criteria, what is the prima 

.fi:tcie showing that the City engaged in purposeful discrimination. Counsel answered: 

And that's that the Juror No. 5, who was dismissed with a peremptory 
challenge by the City was, as far as l could tell, the only black juror on the jury. 
He was the only member of that particular racial group and he was stricken from 
the jury. 

I think it was also noted for the record previously that Mr. Erickson is a 
bla1:k male. So to the extent that it's relevant that Mr. Erickson is of the same 
racial group, I would note that. But that is the prima .fixie showing that the 
defense makes. 15 

The trial court correctly identified "factual issues" regarding the racial composition of 

the voir dire panel that were "not resolvable"- specifically, because "[n}o questions were asked 

of the jurors on the record or oiT the record [regarding their individual racial identification] .... 

there's no way at this point to determine the racialmakettp of the jurors who were dismissed."16 

Moreover, the trial Court "[did] not agree witlt the defense proposition that he was necessarily 

12 State v. Evans, 100 Wfl. App. 757, 764, 998 P.2d 373 (2000) 
13 Statev. Rhodes, 82 Wn. App.192, 196,917 P.2d 149 (1996) (quotingf:>tate v. Bur.9h, 

65 Wn. App. 828, 840, 830 P .2d 357 (1992)). 
14 Rhodes, 82 Wn. App. at 196. "Relevant circumstances" may include a pattern of strikes 

against members of the group or the particular questions asked during voir dire. I d. 
IS VRP 10/22/2014 at 193. 
16 VRP 10/22/2014 at 194-196. 
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the only African American on the jury," based on its perception that "there were people on there 

who were [believe of color, but l can't say exactly where. It's very difficult."17 The trial court 

further explained: 

So when !look at striking one juror who was African Americm1 in light of 
the facts I know ... And I don't know if there were any other African American 
jurors on the panel ... I don't believe that the defense has shown a prima facie 
case, made a prima facie showing that the City acted in a non-race-neutral 
manner. 18 

Mr. Erickson identifies no "other relevant circumstances" that raise the inference that the 

challenge was based upon Juror No.5's membership in the constitutionally cognizable group. 

Based on the trial cou1t record and the specil1c arguments raised by the parties, the 

identified circumstances did not raise the inference that the peremptory challenge was based 011 

12 Juror No. 5's membership in the constitutionally cognizable group. Mr. Erikson fails to 
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demonstrate that the trial court erred by concluding that he failed to meet his burden of makiltg a 

primaji1cie showing of purposeful discrimination. 

(3) The trial court did not violate Mr. Erickson's public trial rights. 

Mr. E1ickson contends that tile trial court violated his public trial rights be prohibiting 

persons from entering the courtroom after proceedings were underway. But this minor 

requirement did not completely exdude the public from the trial, but wns appropriately-tailored 

based on prior disruptions by individuals entering ongoing proceedings in this case. 

The trial court entered detailed findings of fact and conclusions of law in em~ unction with 

its ruling. These describe munerous instances of disruptive behavior by spectators ;md 

unsuccessful efforts by the u·ial court to prevent further disruption. 

17 VRP 10/22/2014 at 205. 
18 VRP 1 0/22/2014 at 206-207. 
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As a preliminary matter, the trial court's limited restriction did not result in a "complete 

closure" of the courtroom because the public was never fully excluded from proceedings. 19 In 

Gmuez. our Supreme Court recently stated: 

[A] trial judge's statement-that he did not like people coming and going during 
closing arguments and asked those who did not think they could last throughout the 
morning to retltink being in the courtroom-did not amount to a closure because 
"the court did not 'completely' or 'purposefully' close the proccedings.["] 20 

The Gomez Court further hel.d: 

[T]he trial judge possesses broad discretion to preserve and enforce order in the 
couitroom and to provide for the orderly conduct of its proceedings .... Just as trial 
court judges are permitted to exclude distracting individuals, they are permitted to 
impose reasonable restrictions on the public's manner of entry so as to minimize the 
risk of distraction or impact on the proceedings.l21 l 

This analysis compels the same conclusion in this case. Because the entire public was 

never effectively prohibited fi·om entry, there was no courtroom closure. And the limited 

restrictions on the public's manner of entry imposed were reasonably designed to minimize the 

impact of distractions were within the trial court's "broad discretion." 

Moreover, the trial court's expressly analyzed and followed the 5 factors required by~ 

v,Uon(l-C!ob,22 in reaching its decision. 

There was no error. 

CONCLUSION 

Mr. Erickson fails to demonstrate that he is entitled to any relief by means of his RALJ 

appeaL His convictions are affirmed. 

19 See State v. Gomez, 183 Wn.2d 29,347 P.3d 876 (2015). 
20 State v. Gomez, 183 Wn.2d 29 (citing State v. Stark, 183 Wn. App. 893, 903, 334 P.3d 

1196 (20 14); State v. Lormor, 172 Wn.2d 85, 93, 257 P.3d 624 (2011 )}. 
21 State v. Gomez, 183 Wn.2d 29 (internal quotes and citations omitted). 
22 128 Wn.2d 254, 906 P.2d 325 (1995). 
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OCTOBER 21, 2014 

Start Time: 09:39:34 

1 

2 

3 COURT: So I see a number of attorneys. Are we 

4 ready on anything? 

5 UNIDENTIFIED: Your Honor, I'm just waiting on Mr. 

6 Delos Reyes for a plea. 

7 COURT: Okay. 

8 MR. SINGLA: And Your Honor, Sumeer Singla on 

9 behalf of the City, and Mr. Schwarz. We're, we're assigned 

10 to trial here. 

11 COURT: Alright. And where's Mr. Erickson? 

12 MR. SCHWARZ: He's right here, Your Honor. 

13 COURT: Alright. This is 589641. Mr. Erickson, 

14 good morning. Come on up and have a seat next to Mr. 

15 Schwarz. And the matter's ready for trial? 

16 
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22 
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24 

25 

MR. SCHWARZ: Yes, Your Honor. 

MR. SINGLA: Yes, Your Honor. 

COURT: Okay. Let me take a look at what you've 

just handed up. 

(Pause) 

COURT: Alright. I've had a chance to look over 

your trial briefs, and I think we should start by going 

through those, unless there's anything else we need to take 

up first. 

MR. SINGLA: Just a couple of other scheduling 

4 



1 matters and one matter that's not been addressed in the 

2 trial briefs, Your Honor. Again, Sumeer Singla on behalf of 

3 the City. 

4 I had a discussion with counsel this morning. It 

5 seems like there is, Mr. Schwarz indicated that there's 

6 going to be a different defense than what I was 

7 understanding, and it's going to be that of necessity. So 

8 I'm researching to see whether or not that defense actually 

9 applies in this case. There may be an argument regarding 

10 that particular defense. 

11 And then I have some scheduling matters that 

12 counsel and I have discussed that I'd be more than happy to 

13 go over with the court whenever the court --

14 
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COURT: What are they? 

MR. SINGLA: One matter, Your Honor, I have an 

appointment at noon today, so I was hoping that we could 

break a little early. 

Officer Clay is going to be sitting with me through 

the entirety of the trial. He's on his way with the knife, 

which is the evidence in this case. 

him. 

I've just spoken to 

Officer Swank, who is the third witness, is 

available. However, he is teaching a training class this 

afternoon, and he's going to be available tomorrow morning. 

I anticipate that we can have Officer Clay and 

5 



1 Officer Shaw testify today and finish up with brief 

2 testimony of Officer Swank. The City would rest at that 

3 time. And I've worked out that scheduling with Mr. Schwarz 

4 as well. 

5 COURT: Alright. Mr. Schwarz. 

6 MR. SCHWARZ: Your Honor, I think that sounds like 

7 it will work. The defense, I've, based on that 

8 representation, I did let a witness I plan to call, Ryan 

9 Swanson, know that -- I had him on call. I let him know 

10 that I wouldn't need him today, but that I would need him 

11 tomorrow morning. I can always call him back as soon as 

12 possible if Your Honor thinks that he should be prepared to 

13 testify today. 

14 

15 

16 

17 

18 

19 

COURT: Okay. And you have a new defense you just 

notified the City of today or yesterday? 

MR. SCHWARZ: Oh, no, Your Honor. I noted it on 

the trial setting form that, both necessity and self

defense. 

COURT: Okay. So why is the City saying that's a 

20 new defense? 

21 

22 

23 

24 

25 

MR. SINGLA: I was just clarifying. So I'd asked 

Mr. Schwarz today to clarify whether it was going to be in 

fact self-defense or necessity. 

And the reason for that, Your Honor, is right now, 

Mr. Erickson is charged with a number of crimes. One is 

6 



1 unlawful use of a weapon, which is merely possession of a 

2 knife which contains a brass knuckles. Also, the other 

3 charge was unlawful use of a weapon with the intent to 

4 intimidate. The third was resisting arrest. 

5 The City is going to make a motion to dismiss the, 

6 the intimidation charge, so the City is intending to proceed 

7 on unlawful use of a weapon, possession, and the resisting 

8 arrest. And in that, I was clarifying with Mr. Schwarz 

9 whether or not, what defense he was using, necessity or 

10 self-defense, for those two charges the City was going to 

11 proceed forward on. 

12 

13 

COURT: Alright. And that is from your amended 

complaint with four counts. Is that the most recent 

14 complaint? 

15 MR. SINGLA: I believe so, Your Honor. May I have 

16 a moment to --

17 COURT: I have a June 13th complaint. It just says 

18 amended. 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: That's the most recent complaint, Your 

Honor. 

COURT: And so which charge are you moving to 

dismiss? To dismiss count? 

MR. SINGLA: Count 2. 

COURT: Okay. So you're going to go forward on the 

other three counts? 

MOTION TO DISMISS COUNTS, 10/21/14 7 



1 MR. SINGLA: No, Your Honor. The City is going to 

2 dismiss count 2 and count 3 and proceed on count 1 and count 

3 4. 

4 COURT: And so that's your motion now, to dismiss 

5 with prejudice? 

6 MR. SINGLA: That's correct, Your Honor, with 

7 prejudice. 

8 COURT: Defense position on the motion to dismiss 

9 counts 2 and 3. 

10 

11 

MR. SCHWARZ: No objection, Your Honor. 

COURT: The motion is granted. Counts 2 and 3 are 

12 dismissed. So we have unlawful use of a weapon and 

13 resisting arrest. Alright. 

14 

15 

16 

17 
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25 

Defense is going forward on a defense of necessity, 

not self-defense? 

MR. SCHWARZ: That's correct, Your Honor. I noted 

self-defense in reference to the other charges, but not for 

these ones. Thank you. 

COURT: So let's go through the trial briefs. I 

have the City's brief with a number of motions and then the 

defense. 

The first motion on page 3 is to exclude witnesses. 

Any objection? 

MR. SCHWARZ: No, Your Honor. 

MR. SINGLA: Except --

MOTIONS IN LIMINE, 10/21/14 8 



1 COURT: And I have some folks in the courtroom. 

2 Does anyone know if they are witnesses? 

3 MR. SINGLA: Except, Your Honor, the City is going 

4 to exercise its right to have Officer Kevin Oshikawa Clay 

5 sit at counsel table through the entirety of the trial. 

6 COURT: Alright. Mr. Schwarz, are these folks 

7 supporting your client? 

8 MR. SCHWARZ: Yes, Your Honor. 

9 COURT: That's fine. But if they sit here through 

10 the trial, I'm likely not going to let you call them as a 

11 witness if something changes. I don't know about their 

12 relationship or what they're doing. Your call. I don't 

13 mind if they're here. They have a right to be here, but I 

14 

15 

16 

17 

18 

19 

20 
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23 
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25 

want you to know that risk. 

MR. SCHWARZ: Thank you, Your Honor. If I could 

have just a moment. I don't believe that they would be 

witnesses, but if I could just have a moment to check. 

COURT: Of course. 

(Pause) 

MR. SCHWARZ: Thank you, Your Honor. The defense 

will not be calling any of the people who are in the 

courtroom aside from possibly Mr. Erickson, who reserves his 

right to testify. 

COURT: Okay. Great. 

City wants to have Officer Clay sit with the City 

MOTIONS IN LIMINE, 10/21/14 9 



1 during the trial. Any objection or position on that? 

2 

3 

4 

5 

6 

7 

MR. SCHWARZ: Defense would just ask that he be 

directed to testify first as I think that the court has the 

authority to, as I noted in my trial brief, to order that. 

But that would be my only note regarding that. 

COURT: Any objection to that? 

MR. SINGLA: No objection. 

8 COURT: Alright. Officer Clay will testify first 

9 for the City. 

10 And City's motion B, to bar testimony of any 

11 witnesses that have been previously --

12 

13 

14 

15 

16 

17 

18 
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25 

MR. SINGLA: That have not. 

COURT: Motion to bar testimony of any witness 

other than the defendant and defense witnesses that have 

been previously endorsed. 

MR. SINGLA: I apologize, Your Honor. That should 

be that have not been previously endorsed. 

COURT: That have not, okay. 

Does the defense know of any witnesses it intends 

to call that have not been told to the City? 

MR. SCHWARZ: No, Your Honor. The only witnesses 

that the defense intends to call are Ryan Swanson, who I 

have informed the City about, and possibly Lieutenant Swank. 

But I believe that Mr. Singla is going to be calling 

Lieutenant Swank, so I'm not sure if it will be necessary 

MOTIONS IN LIMINE, 10/21/14 10 



1 for defense to call him. 

2 COURT: And you had notice of both of those 

3 witnesses? 

4 

5 

MR. SINGLA: Yes, Your Honor. 

COURT: Any objection to the motion with that 

6 information having been exchanged, Mr. Schwarz? 

7 MR. SCHWARZ: No, Your Honor. I would just ask 

8 that it be mutual. 

9 COURT: Alright. And what witnesses then has the 

10 City disclosed? 

11 MR. SINGLA: Your Honor, the City has disclosed a 

12 number of witnesses. All the officers that were present 

13 during this incident. There were a number of officers. 

14 

15 

16 

17 

18 

19 

However, for purposes of efficiency, the City's intending to 

call Officer Kevin Oshikawa Clay, Officer Matthew Chase, and 

Officer Keith Swank. There may be rebuttal witnesses that 

may become necessary. However, based upon the way I've 

envisioned trial, I don't think there's going to be. 

COURT: Mr. Schwarz, do you have notice of those 

20 three witnesses? 

21 

22 

23 

24 

25 

MR. SCHWARZ: I do. Thank you. 

COURT: And rebuttal witnesses are a different ball 

game because you never know if you're going to need them 

while the other side testifies or puts on its case. 

Motion B is granted and it is mutual. 
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1 C, motion to bar any undisclosed exhibits. Does 

2 the defense have any exhibits that have not been disclosed 

3 to the City? 

4 MR. SCHWARZ: Your Honor, a matter came to my 

5 attention just a few minutes ago. There's some photographs 

6 that I had believe were sent over via a Hightail-like system 

7 to the City by my paralegal. 

8 

9 

COURT: Via what system? 

MR. SCHWARZ: A Hightail system. There's a, it's 

10 essentially an online Dropbox system because the files are 

11 too large to e-mail. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Oh. 

MR. SCHWARZ: I became aware this morning that Mr. 

Singla did not receive those. I have shown him those this 

morning. I'm not sure if he has any objection to the 

photographs that I have shown him. 

MR. SINGLA: I have no objection. 

COURT: Alright. And any other documents or 

exhibits that you intend to admit, Mr. Schwarz? 

MR. SCHWARZ: Yes, Your Honor. There's a 911 call 

that was made by Mr. Swanson that I may be asking to 

introduce into evidence. 

COURT: And that's been disclosed already to the 

City? 

MR. SCHWARZ: It has. It was discovered to me by 
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1 the City, Your Honor. 

2 COURT: Any other exhibits? 

3 MR. SCHWARZ: No, Your Honor. 

4 COURT: Alright. 

5 MR. SINGLA: And Your Honor, the City's exhibits 

6 are going to be the surveillance, the surveillance videos 

7 from Pacific Place, along with the knife which is going to 

8 be admitted into evidence in this case. 

9 COURT: Alright. 

10 MR. SCHWARZ: And Your Honor, the reason I didn't 

11 list the surveillance video is that I understood the City 

12 would be asking to admit it. 

13 COURT: So do you have any objection, Mr. Schwarz, 

14 to the City's motion, C? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SCHWARZ: No, Your Honor. 

COURT: It's granted. 

D, compel disclosure of defense and limit defense. 

That's already been taken care of I believe. 

Mr. Schwarz, anything else on that? 

MR. SCHWARZ: I don't believe so. No, Your Honor. 

COURT: That motion is granted. 

MR. SINGLA: And the City's going to have 

additional briefing. And we can, I think we -- if it's okay 

with the court, we can take care of it after we've done the 

pro forma motions. 
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1 COURT: We'll take care of it when you make your 

2 motion. 

3 

4 

MR. SINGLA: Yes, Your Honor. 

COURT: E, motion to exclude any defense motion to 

5 suppress evidence or dismiss that has not already been 

6 addressed. I think what the City's trying to do is say do 

7 you have any other motions. 

8 

9 

Mr. Schwarz. 

MR. SCHWARZ: I'm sorry, Your Honor. Thank you 

10 for, for the moment. No, there, I don't have any motions at 

11 this, motions to suppress, Your Honor. 

12 

13 

COURT: Alright. E is reserved. If the defense 

makes a motion the City believes is in violation of court 

14 rule or law, it'll object at the time. There are often 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

motions made, such as motions to suppress 1 because it's 

irrelevant, to suppress a statement the witness made. So I'm 

not going to grant that as a blanket. 

F, motion to exclude argument or evidence 

concerning the penalty the defendant is subject to if 

convicted except for the WPIC which is listed right there in 

the middle of page 5. 

What's the defense position on this? 

MR. SCHWARZ: Your Honor, I'm accustomed to arguing 

in line with the WPIC. I generally like to point out to the 

jury that punishment follows conviction and therefore, they 
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1 need to take their job very seriously, that it's a big deal 

2 to be convicted. That's the gist of what I would want to 

3 argue, and I think it's in line with the WPIC. 

4 

5 

COURT: Mr. Singla. 

MR. SINGLA: Your Honor, the -- and I've had trial 

6 with Mr. Schwarz before and I'm confident that he's going to 

7 be able to comply with the WPICs. 

8 The only admonition that I would ask is to mention 

9 anything to the, to the, sort of the defendant's liberty is 

10 at stake or his freedom or his life is at stake. I think 

11 that goes beyond what the WPICs would require. 

12 

13 trial. 

COURT: Alright. I've seen both of you before in 

I have no concern about this. I just would indicate 

14 for the defense, because one of the things you just said is 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that punishment will follow conviction. It's may. 

MR. SCHWARZ: Yes. And I apologize if I misspoke. 

I'll try to be very careful, Your Honor. 

COURT: That's fine. Alright. 

City motion G, motion for production of defense 

investigator's notes, physical evidence, and documents. 

We've already been over documents I believe. 

Does defense have any investigator's notes or 

physical evidence that it has that it has not turned over? 

MR. SCHWARZ: Your Honor, I have the photographs 

that I showed Mr. Singla this morning. I have an interview 
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1 of Officer Chase that was, that my investigator conducted. 

2 I have not turned that inter-, the transcript of that 

3 interview over. My plan was to do so should it be necessary 

4 for impeachment. But at this point, I don't think there's 

5 any reason to believe that he won't say the same information 

6 that he's said all along. 

7 COURT: Mr. Singla. 

8 MR. SINGLA: Your Honor, as both Officer Chase, 

9 Officer Swank, and Officer Clay, who just arrived and is 

10 sitting to my right, are City witnesses. And if, if the 

11 interview notes are going to be used for purposes of 

12 impeachment, and I think that's the only reason that they 

13 can be used, the City asks for them to be, to be turned over 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

at this time so we can both review them. If they're going 

to use them at that time, then we'll have to take a lengthy 

break so I can inquire about those notes, maybe perhaps 

interview the investigator, and then inquire of the witness 

whether or not the notes clearly and accurately reflect what 

the investigator and the witness talked about. 

COURT: So I'm looking at the trial setting order 

dated well, it's filed 31 March 2014. It does not appear 

to be dated. I can't tell who signed that, although we can 

look it up in the computer system. Meaning which judge 

signed it. 

I see there are a number of motions listed, 1 
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1 through 7. And then below that, there's a City motion for 

2 disclosure of all discovery, including any copies of defense 

3 witness interviews, two weeks before trial. However, it 

4 does not appear to me that that was checked by whichever 

5 judge this is for as granted or denied or reserved. And 

6 this is my first time looking at it, so if someone else has 

7 a different interpretation or sees a mark or a notation, 

8 please let me know. 

9 MR. SINGLA: Your Honor, I think that was the, 

10 that's the extra space, so. 

11 COURT: Right. So what I always do is I make a 

12 line next to it and write ~granted" or ~denied" or 

13 ~reserved" or nto be addressed at the motion hearing" or 

something like that. And I don't see anything like that, 14 

15 

16 

17 

18 

so. I believe the City made this motion and, as best I can 

tell, it was never ruled on. Does anyone else have a 

different interpretation? No? Alright. 

MR. SINGLA: No. I -- yeah, I, I don't have any 

19 information about that. 

20 

21 

22 

23 

24 

25 

MR. SCHWARZ: I do not. And Your Honor, at this 

time, I can't recall the circumstances of this hearing. It 

was a long time ago and I've had so many trials since then. 

COURT: I bet you have. 

Alright. So having just been over Yates yesterday, 

which every time it comes up, about once every six months, I 
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1 have to look at it because it's so specific. It seems to me 

2 that Yates says that the City can make this motion, as can 

3 the defense, that the other side can be ordered to produce 

4 the interviews but through an in camera procedure, that 

5 there's nothing preventing this discovery. In fact, the 

6 Supreme Court seemed to really think it was a good idea 

7 based on my reading of the Yates case. 

8 Unfortunately, we're here at the day of trial and 

9 this wasn't done; it wasn't ruled on. So I'm going to order 

10 the defense to present that to me, I'll take a look at it. 

11 And if you think there's something specific in terms of work 

12 product, I want you to note it on there with a sticky note 

13 or something like that so that I can be aware of what your 

14 specific objections to turning it over are. And if you need 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

a few minutes to do that, I'll give you that time. We're 

going to have a break in a few minutes anyway. I don't need 

it right this very second. 

If it turns out you don't really have an objection 

based on work product, then you can just hand it over to Mr. 

Singla. 

MR. SCHWARZ: Thank you, Your Honor. 

have a few minutes to look at it. 

If I could 

COURT: Yeah. Alright. So that motion is reserved, 

G. And we'll address it shortly. 

H, prohibit examination of prior witness 
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1 

2 

3 

4 

5 

6 

7 

8 

statements. 

MR. SINGLA: And Your Honor, if, if I, if I may, 

can we reserve that motion? I think it'll be better suited 

once we create the context for the City's anticipated motion 

about necessity defense and I think this motion will roll 

into that. It will provide better context for what we're 

talking about. 

COURT: Alright. It'8 reserved. I'm not ruling on 

9 it at all. I'll let the City bring it up when the City's 

10 ready. 

11 I, motion to exclude self-serving hearsay statements 

12 of the defendant. 

13 Mr. Schwarz. 

14 

15 

MR. SCHWARZ: Your Honor, I, I don't have any 

objection at this time. It's my understanding of this 

16 motion is that the defendant cannot seek to admit statements 

17 

18 

19 

20 

21 

22 

23 

24 

25 

without testifying. I'm not being very articulate. I don't 

think that there are any specific statements that Mr. 

Erickson allegedly made that I'd be seeking to introduce at 

this time. I'm only aware of essentially one statement that 

he made. So I don't think this will be an issue, but I 

don't have an objection. 

COURT: Alright. My concern here is that it's a 

trial. We don't know exactly what's going to be said by 

witnesses, although I suspect we'll get a pretty good idea, 
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1 and Mr. Erickson was involved and may have said things. And 

2 often times, the witnesses that are testifying, they'll say, 

3 •well, he said such and such.H 

4 

5 

6 

7 

And I think, Mr. Singla, what you're trying to do 

is get an order excluding a witness other than Mr. Erickson 

from saying what Mr. Erickson said. Is that right? 

MR. SINGLA: Except for the City's witnesses, the 

8 three officers that are going to testify to the statements 

9 that he made, which would be admissible as statements 

10 against self-interest. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Party opponent. 

MR. SINGLA: Yeah, party opponent. 

COURT: And so in general, that makes sense. But 

there's so many hearsay exceptions that if Mr. Erickson said 

something and a different witness wants to testify, and 

apparently Mr. Swanson was there, that Mr. Erickson said 

something and there's a hearsay exception, it could be 

appropriate. 

So I'm going to reserve. 

MR. SINGLA: That's fine, Your Honor. 

COURT: And I will just simply indicate that it 

seems like everybody's on the same page, and if the City 

hears something objectionable, object. 

MR. SINGLA: Thank you, Your Honor. 

COURT: J, motion to require timely and specific 
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1 objections. 

2 Any objections from the defense? 

3 

4 

5 

6 

7 

MR. SCHWARZ: No, Your Honor. 

COURT: Granted. 

K, prohibit speaking objections. 

Any objection? 

MR. SCHWARZ: No, Your Honor. 

8 COURT: That's granted, and it's mutual. 

9 L, motion to exclude ceferences to this case's 

10 procedural history. 

11 Any objection? 

MR. SCHWARZ: No, Your Honor. 

COURT: It's granted, and mutual. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

M, motion to exclude any missing witness argument 

or instruction. 

Any objection? 

MR. SCHWARZ: No, Your Honor. 

COURT: It's granted. 

Is the City going to make any missing witness 

argument or instructions? Apparently there are a lot of 

other people involved. 

MR. SINGLA: The City is not going to, Your Honor. 

And again, it may become -- depending on how the trial falls 

out as far as the necessity defense is concerned, we may 

have to come back and address it. But at this point, I 
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1 don't think that that's going to be an issue. 

2 

3 

COURT: M like Mary is granted, and is mutual. 

N, defendant's statements. Is the City trying to 

4 introduce -- excuse me -- is the City intending to introduce 

5 any of the defendant's statements other than the statement 

6 he made when on the ground, "You'll have to hurt me first to 

7 turn me over"? 

8 MR. SINGLA: Not in its case in chief. But again, 

9 if the necessity defense is going to be proffered, then 

10 other statements may become necessary. 

11 COURT: Okay. And who would those statements come 

12 in through? 

13 MR. SINGLA: Through Officer Clay and Officer 

14 Chase. 

15 COURT: Alright. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: And so I think at this point we can 

kind of give the context of what the, what the entire 

incident was and what the City's focus on this incident is 

going to be. I think that will give the court an idea. 

On the date in question, Officer Clay and Officer 

Shaw were working their normally patrol duties in Westlake 

Park. They were on a special emphasis patrol. They know the 

area very well. They know the folks that hang out there 

really well as well. 

Mr. Erickson on that date chose to instigate 

MOTIONS IN LIMINE, 10/21/14 22 



1 essentially a contact or an incident with the two officers. 

2 He took out his phone and started calling them different 

3 names, offensive names and whatnot. Officer Clay and 

4 Officer Shaw did not respond. However, some of the, some of 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the folks that hang out at Westlake Park that know Officer 

Clay and Officer Shaw did respond to Mr. Erickson and told 

him to essentially leave them alone and not to, not to 

instigate that. 

Officer Shaw and Officer Clay at that point saw the 

situation, felt that they were the ones that were the cause 

of any kind of hostile further instigation and extracted 

themselves out of the situation and walked from Westlake to 

Nordstrom's and went inside Nordstrom's. 

When they were going inside Nordstrom's, the 

defendant was still following the officers, still calling 

them names, still on his, on his cellphone. And then once 

they got inside, they were hoping that he wouldn't follow 

them, which was true, but then they heard essentially a 

melee happening outside and they immediately went back 

outside. And that's when they saw the defendant with a 

knife, going backwards. 

They followed the defendant all the way into 

Pacific Place, where he can be seen on the surveillance 

video with a knife, waving it back and forth, with the folks 

from Westlake -- what I suspect were the folks from 
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1 Westlake, but I'm not sure about that -- also following too. 

2 Officer Clay then came in instructed the defendant 

3 to put down his knife. He didn't do that initially. 

4 Eventually, he was able to do that. Officer Clay did have 

5 his gun drawn at that point because he felt that that was 

6 necessary because of the number of people that were there. 

7 And the court will see on the surveillance video that people 

8 were alarmed with the defendant having the kind of knife 

9 that he did. 

10 After he dropped the knife, Officer Clay repeatedly 

11 asked him to get on the ground. He refused to get on the 

12 ground. Officer Clay had to administer a couple of tactical 

13 moves to get him on the ground, a couple of tactical kicks 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

so that he was able to get on the ground. Once he was on 

the ground, he was on his back. He was given instructions 

to get on his stomach. He refused to do so, and he stated, 

''You' 11 have to hurt me first." 

Both Officer Clay and Officer Shaw were trying to 

get him on his stomach and they were having a hard time. 

The defendant is a fairly large man. And at that point, 

bystanders came to the assistance of the officers and 

grabbed his legs, so they were able to get him on the 

ground. About two seconds later, a number of bike officers 

came in, formed a perimeter line and were able to effect the 

arrest. 
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1 The City's intention is only to introduce evidence 

2 about possession because the defendant now is only charged 

3 with possession of a knife. And it's mere possession and 

4 that of resisting arrest. 

5 We don't believe that the necessity defense applies 

6 here because it's not apropos to the facts that are being 

7 presented. Quite frankly, the City's going to limit its 

8 examination of the witnesses to the crimes as they occurred 

9 in Pacific Place, which is where the possession and the 

10 resisting occurred. 

11 From my understanding of the defense's position is 

12 they want to present evidence that goes all the way to what 

13 was happening in Westlake Park. The City believes that's 

14 irrelevant. However, if we do go back, all the way back, 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

then the defendant's statements of what he was saying to the 

officers and the context of that becomes relevant. 

In addition to that, also what becomes relevant is 

the officer's interactions with the defendant. If one is 

going to present a necessity defense, then the City has a 

right to rebut that defense to show the credibility of the 

defendant and in that context, how the officers know him and 

what kind of interactions they've had with him before this 

incident and after this incident would also become relevant. 

So that's the context of what we're operating in. 

And it's the City's contention that a necessity defense 
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1 would not apply in this case. I've done brief research on 

2 what the elements would be, and the burden is on the defense 

3 to prove those elements by a preponderance of the evidence. 

4 And I don't believe it would be relevant in this case. So 

5 that's the posture that we're in right now. 

6 

7 

8 

COURT: Thank you. 

Mr. Schwarz. 

MR. SCHWARZ: Your Honor, I, most of, I agree with 

9 most of what Mr. Singla said, but it leaves out some details 

10 that the defense considers to be important, which include 

11 the fact that when Mr. Erickson was backing away from this 

12 group of people, who I believe were the same people at the 

13 park to the Pacific Place mall, there were, they had 

14 skateboards in their hands and were swinging skateboards at 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

him. Mr. Erickson was being threatened by this group of 

people, who are the same ones who entered the Pacific Place 

mall. He was moving backward in a defensive posture while 

this was going on. And then once he was on the, once he was 

confronted by the police, those people were still there in 

front of, in front of him near to the side or behind the 

police. 

Once Mr. Erickson was taken to the ground, they 

were still in the vicinity. When the police turned him 

over, Mr. Erickson over onto his stomach, some, some of 

these civilians came in and put their hands on Mr. Erickson. 
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1 In fact, one woman came up and kicked him, so. And this is 

2 

3 

4 

5 

6 

7 

8 

9 

10 

visible on the video that was taken from the Pacific Place 

mall. 

So I think it's, it's defense's contention that Mr. 

Erickson was under attack by this group of people and his, 

his having the, the knife and his actions that were not in 

conformity with what the police wanted Mr. Erickson to do, 

one response to the fact that he was vulnerable to was under 

attack by this group of multiple people. I think I've herd 

figures in the, the six to eight or 15 range, something 

11 along those lines, people were following him. And there are 

12 people on the video seen carrying skateboards into the mall, 

13 so. And these people are also, the, the woman who kicked 

14 Mr. Erickson is seen laughing on the video right after doing 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that. She's clearly, I think it's clear that she's proud of 

what she's done. 

So that's the context in which the defense intends 

to offer this necessity defense. 

COURT: Alright. 

So Mr. Schwarz, I'm going to break this down to the 

two remaining charges. 

MR. SCHWARZ: Yes, Your Honor. 

COURT: The first, as I understand it, is using 

excuse me -- possessing a dangerous knife; a knife over 

three inches or with the brass knuckles on them. 
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1 Is the defense offering a defense that, of 

2 necessity, that he had to possess that knife because he knew 

3 this was going to happen or that there's some other 

4 necessity? 

5 MR. SCHWARZ: Your Honor, I'm, I'm not entirely 

6 convinced that it is an illegal knife, but I, I would say 

7 that, that yes, this, that he was under attack and it was 

8 necessary to, to be in possession of that. I think it also 

9 goes to the resisting, the resisting arrest. 

10 

11 

12 

COURT: We're focusing only on the first charge. 

MR. SCHWARZ: Yes, Your Honor. 

COURT: And so I understand the defense position is 

13 the knife was not illegal. That's something that will be up 

14 to the jury in the end most likely. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SCHWARZ: Of course. 

COURT: But if the City can't prove it was illegal, 

then that's the end of the inquiry. If the City can prove 

that it was an illegal knife to possess, I'd like to hear 

your theory on what the necessity was for possessing it. Did 

he pick it up from somebody else right as he was coming 

under attack? Did he bring it from home or from work? 

Whatever you've able to tell me in evaluating whether or not 

that defense is applicable to this charge. 

MR. SCHWARZ: Yes, Your Honor. And I don't think 

there's any evidence, I haven't been informed of any 

MOTIONS IN LIMINE, 10/21/14 28 



1 evidence by the City regarding where that knife came from. 

2 I don't think there is any evidence of that at this point. 

3 So what we have is the first time that the knife is seen is 

4 as Mr., as Mr. Erickson backs past the, the Nordstrom's door 

5 I believe toward the Pacific Place mall. I don't think 

6 there's any evidence of where the knife is located from the 

7 officers who had been present. I'm not aware of any 

8 observations of the knife. And then the next thing that we 

9 know is Mr. Erickson is seen being chased by this group and 

10 he has the knife. 

11 COURT: So how will you meet your burden of proving 

12 that there's necessity if there's no evidence? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SCHWARZ: I think the necessity is that he was 

under attack, Your Honor, that he needed to defend himself 

at that point because there were people going at him with 

weapons. 

COURT: Alright. Then with the second, the second 

charge of resisting arrest, your position is that he is 

necessarily, essentially resisted arrest because he was 

concerned about being assaulted by non-police officers? 

MR. SCHWARZ: Yes, Your Honor. That he needed to 

protect himself and not -- by being asked to, to get on the 

ground, he was exposing himself more to the police. I mean 

not -- excuse me. Strike that. More to these civilians. 

Additionally, once he's on the ground, I think 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

there'll be testimony that he had his hands in front of him 

and he was laying on his back, which I think is a protective 

posture, versus putting his hands behind his back and 

turning over on your stomach. He wouldn't be able to defend 

himself at all at that point. 

COURT: Alright. Thank you. 

We're going to take a break on the argument for 

just a second. There's two women in the back. I'd like to 

get both of their names. They're welcome to be here to 

10 watch, but we're going to have a little discussion about 

11 that. 

12 Ma'am, do you want to come up here to the 

13 microphone or do you want to give Mr. Schwarz your names? 

14 

15 

WOMAN: Yeah, what is the reason? 

COURT: The reason is because you are making 

16 significant facial expressions to the backs of the attorneys 

17 

18 

19 

20 

21 

22 

23 

24 

25 

based on what they're saying. And in a little while, we're 

going to have a jury in here making decisions. And I'm 

going to warn you very significantly and specifically not to 

do that or else I'll exclude you from the courtroom. This 

record is going to reflect what your names are so that I 

know who you are and who has been warned. 

So what is your, what are your names? 

WOMAN: Before I give my name, can the record also 

reflect that the presence of the officer in the room, as he 

MOTIONS IN LIMINE, 10/21/14 30 



1 

2 

3 

4 

5 

6 

is known to have been violent to the defendant and to, to 

people that we care about is, induces a lot of fear and a 

lot of emotions that result in a lot of facial expression. 

Also, giving my name gives me anxiety around an officer that 

I don't trust, especially the ones that are, that are in 

this case. I will give you my name because you ask for it 

7 and that reason sounded reasonable. My name is Rose 

8 Harriet. 

9 

10 

COURT: Alright. 

MS. HARRIET: But I would like all that to be 

11 reflected as well. 

12 COURT: Everything you said is recorded. Those 

13 white things above you are microphones, Ms. Harriet. 

14 And ma'am, your name? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

WOMAN: (Inaudible) 

COURT: I'm sorry, I couldn't hear you. 

WOMAN: Elizabeth Ragosa. And I have the same 

reason why I am very apprehensive about giving my name, that 

is, as my friend. 

COURT: Alright. 

MS. RAGOSA: Because I do not feel safe. I do not 

feel secure. I do, I feel very, like very scared right now 

because of the presence of a officer who for all intents and 

purposes is someone that I cannot trust. 

COURT: Alright. So thank you for giving me your 
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1 names and for telling me your reasons. I think that helps a 

2 lot because if you're so scared and emotional that you 

3 cannot keep your expressions to yourself throughout the rest 

4 of these proceedings starting right now, I'm not going to 

5 have a choice but to exclude you. 

6 One might interpret that your facial expressions, 

7 which the attorneys can't see, and neither can Mr. Erickson 

8 for that matter, because they're looking at me, could be 

9 

10 

11 

12 

13 

14 

15 
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25 

interpreted as trying to influence the decision maker, which 

right now is me and in a while will be the jury. And I will 

not put up with that. And it will prevent Mr. Erickson from 

getting a fair trial and it will prevent the City from 

getting a fair trial. 

So if you have these very strong feelings and 

you're not able to sit there without indicating support for 

what's happening or disdain for what's happening or making 

expressions or nodding or shaking your heads, I'm not going 

to have a choice. 

So I appreciate that you're here. This courtroom 

and my courtroom is open to the public. I want you to come 

and watch. You're entitled to be here. But only if you 

don't interfere with the proceedings. 

So if you have safety concerns for yourself for any 

reason and they're legitimate, ·then we can have a marshal, 

which is a court staff, guard essentially, in the courtroom. 
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1 So far, I haven't seen any need for that. If you have 

2 safety concerns for leaving the building when you get to the 

3 first floor, you can ask the marshals if they can escort you 

4 to your vehicle or car or bike, however you get here. 

5 Generally, they're accommodative of that sort of thing. 

6 But I want the record to be very clear about facial 

7 expressions, any nonverbal communication, whether it's 

8 facial or fingers or hands or pointing or shaking shoulders. 

9 If I see it, if either side sees something that they think 

10 is a problem, let me know because often times I'll focusing 

11 on areas other than the galley and front of the courtroom. 

12 MS. HARRIET: Do those same types of standards of 

13 influencing the jury apply to, to the officer? 

14 COURT: They apply to everybody. It doesn't matter 

15 

16 
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who they are. It applies to me. It applies to the court 

staff. It applies to you, the police, the marshals, the 

prosecutor, the defense attorney, Mr. Erickson, and anybody 

else who walks in here. The idea is to get a fair trial, 

not to prohibit one side from doing something. 

Alright. Now, I've heard the defense argument on 

necessity as it applies to the two counts. 

Mr. Singla, you were standing up because you wanted 

to say something? 

MR. SINGLA: I was, Y0ur Honor. And I think it 

would beneficial for the court to get the context is to 
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1 review the videos, and they're marked as an exhibit, which 

2 is the Pacific Place videos. And in those videos, there is 

3 no indication of a swinging skateboard or anything like 

4 that; it's just merely the defendant possessing the knife 

5 and walking into Pacific Place. So the contention that 

6 defense was trying to proffer I think is a little bit 

7 misstated. 

8 Mr. Swanson states that he saw individuals, a 

9 skateboard and the individual with the knife on the street. 

10 However, again, the City is focusing on what happened at 

11 Pacific Place. And the video is very clear. That does not 

12 show that. 

13 Secondly, for the resisting arrest. There is quite 

14 a long time before the, before the individuals who are not 

15 officers come in to assist the officer. And it's during 

16 that time, the City's contention is that Mr. Erickson is 

17 

18 
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resisting arrest. And it's during that time when he makes 

the statement "You'll have to hurt me to get me to do what 

you want.• And it is during that time that Officer Clay and 

Officer Shaw are asking him repeatedly to get on his 

stomach. So that's the resisting we're going on. And it's 

separate from anybody coming and hitting him or anything 

like that. 

COURT: Alright. So this discussion has been good 

because both of you have filled me in on your positions and 
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1 your theories, which I wasn't aware of. 

2 What I'm going to propose that what we do, absent 

3 some objection from either side, is simply let the trial 

4 unfold. The defenses and all the instructions won't be 

5 

6 

given until the end of the trial. I'm going to reserve 

making a ruling. Instead of watching all the videos now and 

7 then watching them all again during the trial, listening to 

8 the testimony now and then listening to the testimony in the 

9 trial, I'll listen to everything and watch everything during 

10 the trial and make a decision at the end. I also have the 

11 benefit then of knowing if Mr. Erickson's going to testify, 

12 what the defense testimony exactly is, what the City's 

13 testimony is, and making decisions. 

14 So hearing no objection to that, I'll 

15 
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MR. SINGLA: That's fine, Your Honor. 

COURT: I'll just leave things as they are. I 

will make no ruling on the defense proposition, and we will 

let things, I'll make those rulings at the end of the trial. 

MR. SCHWARZ: Defense has no objection to that, 

Your Honor. 

COURT: I will, I do want to talk about the 

defendant's statements though, because the City has 

essentially a 3.5 obligation. And it sounds like the City 

in its case in chief is only going to offer a limited 

picture of what happened, if you will. But then the defense 
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1 wants to get into some other areas. I guess I'm going to 

2 call it the Nordstrom area incident. And that that involves 

3 some of Mr. Erickson's other statements. 

4 Does the defense want a 3.5 on those statements for 

5 any reason? Sounds like you're trying to get them in. 

6 MR. SCHWARZ: Your Honor, I do want to correct my 

7 statement earlier that I was aware of one statement that was 

8 -- I spoke too quickly. I'm aware of the one statement that 

9 we've referred to during the arrest itself regarding 0 You'll 

10 have to hurt me first," and I'm aware of some, some things 

11 that Mr. Erickson said or called the police initially in the 

12 park. Those are the two areas where I believe there are 

13 statements. 

14 

15 
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Defense is not, is not so much interested in 

presenting evidence of what happened in the park 

specifically as what was going on on the way from the park 

over to the Pacific Place mall. I think, if I could put it 

this way, the City wants us to have a very narrow focus just 

on what happened inside the mall. Defense would like to 

extend that by probably just seconds, certainly no more than 

a couple minutes, to coming down the block and a half or so 

before entering the mall. That, that's the-- and I 

understand the City may respond by asking for additional 

statements. 

I don't think that we need a 3.5 hearing regarding 
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1 

2 

3 

4 

5 
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statements made prior to this incident as the police then 

left the scene and Mr. Erickson was not taken into custody 

at that time. 

Regarding the statements in, the statement in the 

mall and any statements after that, I think that a 3.5 

hearing could be necessary if the City is looking to 

introduce any further statements subsequent to the arrest. 

COURT: Let's break it down by statements because 

I'm having a little hard time following. I haven't seen 

everything that you have and I don't know what statements 

you're talking about. 

I'm going to start with the City, because as I 

understand it, the City's only seeking to introduce one of 

the defendant's statements at the time he was on the ground 

saying "You'll have to hurt me to turn me over or get me 

under arrest," something to that effect. Is that right? 

MR. SINGLA: That's correct. 

COURT: And that's the only statement you're 

seeking to introduce at this time? 

MR. SINGLA: At this time. However, additional 

statements in rebuttal. 

COURT: Okay. 

Mr. Schwarz, is that the statement you want a 3.5 

hearing on? 

MR. SCHWARZ: No, Your Honor. 
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2 

3 

COURT: You believe that statement is admissible? 

MR. SCHWARZ: Yes, Your Honor. 

COURT: The statement is admitted. 

4 Then that's all the City's going to offer in its 

5 case in chief. 

6 Is the defense going to offer other statements of 

7 Mr. Erickson? And if so, what are those statements? 

8 MR. SCHWARZ: The defense does not anticipate 

9 offering other statements of Mr. Erickson. 

10 

11 a case, 

COURT: Then the defense will be allowed to put on 

obviously. I don't know exactly what that's going 

12 to be yet. Then the City may wish to introduce other 

13 statements of the defendant in rebuttal as I understand it. 

14 Is that right? 
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MR. SINGLA: That's correct. 

COURT: Then I'm going to instruct the City, you 

may not ask any witness any question designed to produce a 

statement of Mr. Erickson without first bringing up that 

fact outside the presence of the jury in your rebuttal case. 

So in your case in chief, you can ask the officer 

"When you got him on the ground, did he say such and such?" 

Then the defense will put on a case. And if you then want 

to put on other statements of the defendant, you just need 

to raise that issue outside the presence of the jury. I'll 

have a lot more information to make decisions at that point. 

MOTIONS IN LIMINE, 10/21/14 38 



1 We may go into a 3.5 hearing at that point. We'll see where 

2 we are. 

3 

4 

5 

6 

MR. SINGLA: That's fine. Okay. 

COURT: Okay? 

MR. SINGLA: Thank you, Your Honor. 

COURT: SoN is granted. That's the City's motion 

7 N, subject to a lot of revisiting. 

8 And I guess this would be as good a time as any to 

9 state my general rule, which applies to both the City 

10 motions and the defense motions. All these motions, all 

11 these rulings, excuse me, are my rulings. And if you wish 

12 to challenge one or something changes in the trial, as 

13 things often change in the course of a trial, you simply 

14 need to bring that issue up to me outside the presence of 
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the jury. Ask for a sidebar. Ask for a recess. Let me know 

that you're going to ask me to reconsider something. I'll 

understand what you're meaning, and we can revisit it. That 

applies to both sides. 

Alright. I have the defense trial brief. 

Defense motion number 1 is to exclude witnesses and 

instruct witnesses on motions in limine. I've already 

excluded witnesses. 

The defense also asks me to have each side instruct 

their witnesses on my rulings on the motions in limine. Any 

objections from the City? 
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2 

MR. SINGLA: No objection. 

COURT: That is granted. Both sides are to notify 

3 all witnesses about all the motions that have been granted 

4 and all my rulings on the motions. 

5 Motion 2, 3.5 

6 

7 

8 

9 

right? 

Mr. Schwarz, we've alceady covered that. Is that 

MR. SCHWARZ: Yes, Your Honor. 

COURT: That's already taken care of. So same 

10 ruling as I made in the City's. 

11 3, prior bad acts or convictions, 404(b). 

12 Is the City seeking to introduce any 404(b) 

13 evidence? 

14 MR. SINGLA: Not in, not in its case in chief, Your 

15 Honor. However, the City reserves the right to introduce 

16 that evidence in rebuttal. 
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COURT: What sort of evidence are you looking at? 

MR. SINGLA: Your Honor, Officer Clay can testify 

to his interactions with the defendant not only at Westlake 

Park, but other interactions that Officer Clay has had with 

the defendant that may become relevant in anticipation of 

the defense's case and how it turns out to be. If we're 

really going down the necessity route and we're talking 

about all of that, credibility will come into play, 

depending on who the witnesses are that are going to 
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1 

2 

testify. And they're after 404(b) evidence, prior bad acts. 

COURT: I'm going to grant the defense motion. 

3 It'll be subject to revision as I just stated. If you have 

4 a rebuttal situation and you want to bring up something 

5 related to 404(b), first bring it up outside the presence of 

6 the jury. 

7 MR. SCHWARZ: And Your Honor, I'd just invite Mr. 

8 Singla to help me identify the pieces of evidence of that 

9 that he might be planning to use later just for purposes of 

10 efficiency so I can review that ahead of time. 

11 

12 

COURT: I'll let you talk after we break. 

B. This is number 3B, 609 evidence. The City have 

13 any 609 evidence? 
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MR. SINGLA: No convictions of dishonesty, Your 

Honor. There are some felony convictions for drug 

possession. The City doesn't anticipate introducing those. 

COURT: Alright. 3B is granted concerning 609. 

Motion number 4, suppress hearsay statements. 

Mr. Schwarz, was there something specific here or 

are you just asking me to confirm the court rules that 

hearsay's not admissible unless an exception applies? 

MR. SCHWARZ: That's all it was at this point. I 

don't have something specific in mind. If I, if I have one 

later, I'll certainly raise that. Thank you. 

COURT: Alright. It's reserved. The evidence 
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1 rules apply to these proceedings. You both know that. 

2 5, motion to preclude the City from using the term 

3 ~defendant." 

4 Any objection from the City? 

5 MR. SINGLA: Your Honor, I will try my best, 

6 however, I believe that it is appropriate. That's the 

7 charge we're hearing. It's a criminal action. I'll try my 

8 best to refer to Mr. Erickson as that. That is my, that is 

9 the way that I usually practice. However, from time to 

10 time, I may slip up. 

11 The other thing is that I will instruct the 

12 officers to refer to him as either the suspect or Mr. 

13 Erickson and not the defendant. 
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COURT: Alright. 

Mr. Schwarz, what's your position on that? What's 

the reasoning here? 

MR. SCHWARZ: Your Honor, as I noted in, in the 

written motion under 403, I think it is more prejudicial 

than probative. That's the substance of my motion. 

COURT: Alright. 

Number 5 is denied. This is a criminal case. 

We'll tell the jury that at the outset. The plaintiff is 

the City. The defendant is Mr. Erickson. The parties can 

refer to each other by their legal names, their status, 

their party name, whatever you want to call it. I 
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11 

appreciate the City trying not to use that term, but in 

reality, there's so many witnesses that have so engrained 

over decades, often times, that will slip out. 

Also, I find it's not prejudicial. It's not any 

more prejudicial to call Mr. Erickson the defendant than it 

is to call the police officer a police officer or the City 

the plaintiff or the judge the judge. 

6, motion to suppress statements as violative of 

the confrontation clause. 

Was there something specific, Mr. Schwarz? 

MR. SCHWARZ: No, nothing specific, Your Honor. I 

12 just wanted to provide briefing on that should it be a, 

13 should it become an issue. 

14 I think the reason that it was, the reason I 
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included it was largely because there was some, some 404(b) 

evidence that the City had previously indicated an intention 

to use that I don't believe it's going to be proceeding with 

at this time, so. I think it would have been very relevant 

to, to that evidence. I don't anticipate, based on my 

current understanding of the City's case, that it's as 

necessary for us at this time. 

COURT: Alright. Then it's reserved. If either 

side hears something that is objectionable, object. 

MR. SINGLA: Thank you, Your Honor. 

COURT: Alright. Does either side have any other 
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1 motions in limine before we break? 

MR. SINGLA: Not at this time, Your Honor. 2 

3 MR. SCHWARZ: Your Honor, I did want to inform the 

4 court that I understand that Mr. Erickson has a medical 

5 condition, irritable bowel syndrome, that sometimes 

6 necessitates his needing to go use the restroom more 

7 frequently than he would have to under other circumstances, 

8 especially when he's under stress. So I just wanted to let 

9 the court know that he may need bathroom breaks from time to 

10 time for that reason. 

11 
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COURT: And you'll let me know when it's needed? 

MR. SCHWARZ: Of course, Your Honor. 

COURT: Those will be granted. 

MR. SCHWARZ: Thank you. 

COURT: Assuming it doesn't get to be obviously 

abused. But otherwise, that's fine. 

MR. SCHWARZ: Yes, Your Honor. 

COURT: Alright. 

What's our status on, is it Mr. Jewel? 

UNIDENTIFIED: (Inaudible) 

COURT: Let's bring him up now. 

Alright. So I have in the trial briefs for Mr. 

Erickson Oshikawa Clay, Matthew Chase, Keith Swank. And the 

defense is Mr. Ryan Swanson and Keith Swank. 

MR. SCHWARZ: And Your Honor, I just realized, I 
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1 failed to note my investigator's name on the, on the page 

2 that I filled out. His name is Marlin Torres. 

3 

4 

5 

COURT: Marlin Torres? 

MR. SCHWARZ: Yes, Your Honor. 

COURT: And is he a King County investigator? How 

6 do I refer to him? 

7 

8 

9 

MR. SCHWARZ: He is, Your Honor. Thank you. 

COURT: Okay. Marlin Torres. 

Alright. And so what I anticipate doing is 

10 handling the Jewel plea, letting you both talk for a minute. 

11 Mr. Schwarz needs to look over that transcript interview, 

12 interview transcript, excuse me. And then we'll start with 

13 jury selection. 

14 
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MR. SINGLA: Yes, Your Honor. 

COURT: So while we have a minute, Mr. Jewel's not 

up. 

The way that we'll do jury selection, I'll have Ms. 

Harriet and Ms. Raposa, if I'm saying that right, move over 

to this side when the jury comes in. The jurors will all 

sit in the back where they are sitting now. They'll be 

numbered. 

And my procedure on jury selection is you can ask, 

you can ask questions for 15 minutes each side. If you want 

some reserved, let me know. And then you may strike in any 

order that you like. There's no restriction. You can 
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1 strike No. 1 and No. 8 and No. 12 or No. 12 and then No. 6 

2 or No. 7, whatever you want. I don't anticipate empaneling 

3 an alternate based on the anticipated length of the trial. 

4 And then we'll select a jury. 

5 MR. SINGLA: And does the court -- the court will 

6 seat, court won't seat jurors in the jury box? 

7 COURT: No. That way, you're just all focused in 

8 one sort of geographic area. But the first six will be the 

9 ones who are seated, that are left after striking. 

10 MR. SCHWARZ: So if I understand correctly, that 

11 will be No. 1 through 6 would then become members of the 

12 jury as if we were doing the, the voir dire with them 

13 sitting in the box, it's just simply that they'll be 

14 numbered and sitting in the audience? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Right. So, for example, if you each have 

three peremptories and Mr. Singla strikes 1 through 3 and 

you strike 4 through 6, we'll seat 7 through 12 as the next 

jurors. 

MR. SINGLA: Thank you, Your Honor. 

COURT: Alright. We'll recess the Erickson matter 

and wait for the Jewel defendant to be here. 

OCTOBER 21, 2014 
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OCTOBER 21, 2014 

Start Time: 10:47:55 

COURT: Alright. We're back on the record on the 

4 Erickson matter. And when we left off, the defense was 

5 going to look over its transcript of an interview with one 

6 of the officers. 

7 

8 

9 

10 

11 

MR. SCHWARZ: Thank you, Your Honor. I have had an 

opportunity to review most of the interview transcript with 

Officer Chase. I would ask for an in camera hearing 

essentially because the defense would contend that the 

interview was work product and reflects the investigation 

12 that I asked my investigator to conduct. Therefore, the 
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questions that he asks are based on the information I've 

given him, the questions I've asked him to ask and the 

period of the case that I've asked him to proceed with. 

COURT: So I think the easiest way to go forward 

with this is for you to sit down with a piece of paper and 

write down the portions of the transcript. Or do you want 

to take a highlighter and highlight the portions that you 

think show your work product? 

Under Yates, the question is do your questions or 

the investigator's questions show your theory of the case, 

not did you ask him to ask the questions. 

MR. SCHWARZ: Yes, Your Honor. 

COURT: So I'll take a look at that when you hand 
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1 that up. 

2 

3 

MR. SCHWARZ: Yes, Your Honor. 

COURT: And then Mr. Singla, was there something 

4 you wanted to put on the record? 

5 MR. SINGLA: Your Honor, from my reading of Yates, 

6 and I've almost got it memorized at this point, I think the 

7 court is correct, but it goes even further. I think the 

8 correct inquiry is not to the question but the responses, 

9 and would those responses have been normal responses, as in 

10 where were you, what did he say, what did you do next and 

11 what those responses were. An3 though they might form or 

12 inform the theory of the case, I don't think those questions 

13 themselves could be prohibitive or should be excluded from 

14 review by the City. 

15 COURT: I disagree. The questions could be very 

16 probative on what the defense theory of the case or what any 
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attorney's theory of the case is, such as well, we think 

there was an alibi, can you prove he wasn't here? That 

would be a question that would be excluded in my mind very 

likely. 

MR. SINGLA: And I agree with the court on that. 

COURT: So it just depends on what the question is. 

If the question was did you see Mr. Erickson on the ground, 

I would have a hard time understanding how that really shows 

work product or a theory of the case. 
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1 MR. SINGLA: And that's what I'm getting to. I 

2 agree with the court. Hey, I think this is what our defense 

3 is or this is what the defendant told me, do you agree with 

4 that? I agree with that. But taking the questions as a 

5 whole and saying oh, well, this forms a theory of the 

6 defense's case, so I'm not going to allow it, I think the 

7 City would have an objection to that. 

8 COURT: Well, I'll review it in camera. 

9 Unfortunately, based on Yates, you really will just have to 

10 trust whatever I do or appeal it, but you still don't get to 

11 see the unredacted transcript. Again, I don't know if I'm 

12 going to redact anything yet, so we'll see what happens. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: Thank you, Your Honor. 

COURT: Any other issues we need to address before 

we address it in camera and then call for the jury? 

MR. SCHWARZ: None from the defense, Your Honor. 

MR. SINGLA: None from the City. 

COURT: Then what we'll do is take a recess. Mr. 

Schwarz, when you're ready with that, just let the bailiff 

or the court staff know. They'll give it to me. I'll look 

at it, and then when I'm done, I'll come back out. 

MR. SCHWARZ: Thank you, Your Honor. 

COURT: We'll be at recess. 
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COURT: Be seated. 

OCTOBER 21, 2014 

Start Time: 11:12:39 

MR. SINGLA: Thank you, Your Honor. I'll go get. 

5 COURT: Thanks. Alright, we're back on the record 

6 on the Erickson case. 

7 

8 

So I wanted to talk to you about the procedure I 

should use to go over this transcript. I am prepared to 

9 make rulings, and I'll tell you the end ruling because we're 

10 really not going to have arguments. But I don't, still 

11 don't know the procedure you both want me to use or suggest 

12 that I use for how to deal with the documents that I've got. 
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I find the defense's essentially argument, which 

has somewhat been argued previously, and then the written 

notations on the parts that the defense thinks are not 

disclosable to be not persuasive, and I'm going to order the 

defense to turn over the full, unredacted transcript to the 

City. 

I could at this point tell you the reasons for my 

rulings, but in doing so, I will, Mr. Schwarz, necessarily 

have to tell the City what parts you objected to and why I 

didn't find that persuasive. So I don't know how you want 

me to proceed there. 

Additionally, I have what you handed to me, the 

transcript which you've marked up, which I could return to 
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1 the defense, I could file in the court file, or I could file 

2 it and seal it as possible options. If you want this issue 

3 to be preserved, there needs to be some record of what you 

4 objected to. 

5 MR. SCHWARZ: Yes, Your Honor. I think the last 

6 procedure Your Honor noted would be the defense request, 

7 please. 

8 COURT: To file it and seal it? 

9 

10 

MR. SCHWARZ: Yes, Your Honor. 

COURT: And then what would you like me to do 

11 regarding making a ruling other than the ultimate ruling to 

12 turn it over? Do you wish me to tell you my reasons? 

13 MR. SCHWARZ: This is an unusual situation, Your 

14 Honor. 

15 

16 

17 

18 
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COURT: It is. That's why I'm asking for your 

help. Since the ultimate ruling has been made, would you 

like to think about it for a day or so? 

MR. SCHWARZ: I think so, Your Honor. I think it 

would be satisfactory to the defense to just establish a 

record later on, should that be necessary. Thus, I could 

have some time to think about exactly how I we should do 

that. 

MR. SINGLA: May I make a recommendation, Your 

Honor? 

COURT: Mr. Singla. Yes. 
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1 MR. SINGLA: The City would be with, if the court 

2 is so inclined, to make a short, abbreviated notation on the 

3 document itself and have it filed under seal and Mr. Schwarz 

4 can review it thereafter, if that would be okay. 

COURT: What I'm going to do now is file this 5 

6 interview. We'll make it what exhibit are we at? This 

7 will be Exhibit 3. And then I'll entertain the defense 

8 motion to seal. 

9 

10 

11 

First of all, does the City object to the sealing? 

MR. SINGLA: No, Your Honor. 

COURT: Does anybody else in the courtroom object 

12 to the sealing of this document? There are some people 

13 here. No one has objected. 

14 This, unlike a lot of the other sealing motions 

15 that the court hears, this is related to Mr. Erickson's 

16 fundamental fair trial right. No one has objected. The 

17 

18 

19 
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public is presumed the right to have access to court 

documents. But the only way that I can preserve Mr. 

Schwarz's arguments and protect what he thinks is most 

important in this is to not let the public see this, 

specifically, the City attorney or the police department. 

So based on that, I'll grant the request to seal. 

The sealing order, do you have a suggested 

duration? I am required to put a duration on this. It 

could be a permanent sealing order, but I believe Mr. 

DISCUSSION OF IN CAMERA REVIEW, 10/21/14 52 



1 Erickson's right to a fair trial and interest in having this 

2 sealed will expire at some point. With appeals, that could 

3 be three to five years. 

4 MR. SCHWARZ: I think that sounds adequate, Your 

5 Honor. A five year sealing would be plenty I believe. 

6 COURT: Does the City want to weigh in on the 

7 duration? 

8 

9 

10 

MR. SINGLA: No, Your Honor. 

COURT: I'm going to make it five years. I'll note 

for the record, I think the appropriate ruling would be five 

11 years or until a final mandate is issued in the case. But 

12 we don't have a way to track that. There's no method to 

13 track something conditional like when a mandate issues or 

14 when a new crime is committed. So I'm just going to make it 

15 five years because it's my belief that will last through the 

16 end of this case's full life. And if the case ends earlier 

17 

18 
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than that and either side would make it unsealed, you could 

file a motion, or could any member of the public before 

that. I think we'll just leave it at that. 

Alright. We have been handed the juror list. Have 

you both, do you need a few minutes? Are you ready to go 

through that? 

MR. SCHWARZ: Your Honor, I would ask for a few 

minutes, please. I am just seeing it now. 

COURT: Take your time. 
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MR. SCHWARZ: Thank you. 

(Pause) 

COURT: Is the defense ready? 

MR. SCHWARZ: Yes. Thank you, Your Honor. 

COURT: City ready? 

MR. SINGLA: Yes, Your Honor. 

COURT: Alright. We'll bring in the jurors. I'll 

go through opening remarks. I'll see how far we are, and we 

9 might get through one of the voir dires. 

10 

11 

12 

13 

14 
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MR. SINGLA: Yes, Your Honor. 

JURORS PRESENT 

COURT: You can all have a seat. Good morning. My 

name is Steve Rosen. I'll be your trial judge for this 

case. Everybody should have a numbered placard reflecting 

your juror number. Could you please hold that over your 

head. Alright. Thank you. That's a hearing test. You all 

passed. 

If at any point you have any problems hearing me or 

anybody else in the course of these proceedings, as long as 

this trial is ongoing and you're participating in it, please 

let me know by raising your hand, shaking it at me. We'll 

notice that. We have an assisted listening device in this 

courtroom. It's this thing. It's connected to all the 

microphones. We can give you headphones and it'll amplify 

everything for you. It's very important that you be able to 
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1 hear everything that happens in the courtroom, so if you're 

2 having any problems, please do not hesitate to let me know. 

3 I have some instructions that I need to read to you 

4 at this point. 

5 The remarks that I make, the questions I ask and 

6 the questions that I permit the lawyers to ask and the 

7 instructions that I give are directed to all of the jurors 

8 in the courtroom. Every juror is cautioned to pay close 

9 attention to these proceedings. 

10 In order that this case be tried before an 

11 impartial jury, the lawyers and I will ask you questions, 

12 not to embarrass or to pry into your private affairs but to 

13 determine if you're unbiased and without preconceived ideas 

14 

15 

16 

17 

18 

19 

20 
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23 
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25 

which might affect this case. You should not withhold 

information in order to be seated on this particular jury. 

You should be truthful in your answers rather than answering 

in the way you feel the lawyers or the court expect you to 

answer. 

It is presumed that when a jury has been selected 

and accepted by both sides each of you will keep an open 

mind until the case is finally submitted, will accept the 

instructions of the court, and will base any decision upon 

the law and the facts uninfluenced by any other 

consideration. The purpose of the questions on this voir 

dire is to determine if you have that frame of mind. 
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1 The lawyers have the right and the duty to 

2 challenge any jurors for cause. They may also challenge up 

3 to three jurors without giving any reason. These are called 

4 peremptory challenges. You should not take offense if you 

5 are challenged since the challenge is not a personal 

6 reflection upon you. Every juror is not a good match for 

7 every jury. 

8 I'm going to introduce everybody involved in the 

9 case at this time. The City attorney, the plaintiff, is 

10 represented by Mr. Singla. 

11 MR. SINGLA: Good morning, ladies and gentlemen of 

12 the jury. My name is Sumeer Singla, assistant city attorney 

13 for the City of Seattle. 

14 COURT: And the defense is represented, the 

15 defendant, excuse me, Mr. Erickson, is represented by Mr. 

16 Schwarz. 
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MR. SCHWARZ: Good morning. I'm William Schwarz. 

I'm here to represent Mr. Erickson. 

COURT: Thank you. 

Mr. Erickson is the defendant in this case. The 

City is the plaintiff. Mr. Erickson is charged with two 

counts: one count of unlawful possession of a weapon and one 

count of resisting arrest. Keep in mind that these charges 

are only an accusation. The filing of the charge is not 

evidence that the charge is true. 
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1 Mr. Erickson has entered a plea of not guilty. 

2 That plea puts in issue every element of the crimes charged. 

3 Mr. Erickson is presumed innocent. This 

4 presumption continues throughout the entire trial unless you 

5 find it has been overcome by the evidence beyond a 

6 reasonable doubt. 

7 The plaintiff has the burden of proving each 

8 element of the crime beyond a reasonable doubt. The 

9 defendant has no burden of proving that a reasonable doubt 

10 exists. The defendant has no duty to call witnesses, 

11 produce evidence, or to testify. 

12 A reasonable doubt is one for which a reason 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

exists. It may arise from the evidence or lack of evidence. 

A reasonable doubt is a doubt that would exist in the mind 

of a reasonable person after fully, fairly, and carefully 

considering all of the evidence or the lack of evidence. 

In a civil case, the plaintiff must prove his or 

her case by a preponderance of the evidence, that is, by the 

greater weight of the evidence. In a criminal case such as 

this one, the plaintiff must prove every element of the 

crime charged beyond a reasonable doubt. 

In a civil case, the verdict does not need to be 

unanimous. In a criminal case, as this one, the law 

requires that all jurors agree. 

At this time, I'd ask all of the potential jurors 
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1 to stand and raise their right hand. Do each of you 

2 solemnly swear or affirm that you will truthfully answer 

3 questions about your qualifications to act as jurors in this 

4 case? 

5 

6 

JURORS: (Respond) 

COURT: If you answered affirmatively, you may sit 

7 down. All the jurors are now seated. 

8 
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I'm now going to ask you a number of questions. 

When I'm done, the lawyers will have a chance to ask you 

questions. If you would answer yes or even probably yes to 

any of these questions, I'd like you to raise your number, 

your placard number, and keep it up until we call on you for 

a little bit more information and to give the lawyers a 

chance to ask you questions. Excuse me. And give the 

lawyers a chance to note your answers and who's answering 

which question. 

One thing I forgot to do is note the witnesses in 

the case. There are a number of witnesses expected to 

testify in this case or that may testify in the case. Does 

anyone here know any of these witnesses? They are Ryan 

Swanson, Seattle Police Department Lieutenant Keith Swank, 

King County public defender investigator Marlin Torres, 

Seattle police officer Kevin Oshikawa Clay, or Seattle 

police officer Matthew Chase. Anybody know any of those 

folks? There is no answer. 
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1 Does anybody know anything about this case other 

2 than what I've told you? Have you ever heard anything about 

3 it before? 

4 Has anyone ever expressed to you an opinion 

5 concerning this case? There are no placards. 

6 Does anyone know either of the lawyers, police 

7 officers, Mr. Erickson, me, or any of the court staff? 

8 There are no placards. 

9 Alright. This, as I indicated earlier, is a case 

10 with two charges. One is unlawful possession of a weapon 

11 and the other is resisting arrest. Does anyone here have 

12 any experience with a similar or related type of case as an 

13 accused, as a victim? Do you have a close friend, something 

14 you heard about that is somehow related to you? It's not 

15 
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the most common charge in the world, so you may not. There 

are no placards. 

Are any of you in any way connected with the 

administration of justice? Do you work for a court system, 

a police department, a sheriff's office, a marshal's office, 

prosecutor's office, a law firm, public defender agency, a 

private law firm, any other agency like a private 

investigatory firm? Anybody work for anything, any 

organization, do you volunteer at or are you in any way 

affiliated with anything like that? There are no placards. 

Is there anybody here who has a very close friend 
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1 or a relative who is any way affiliated with any of the 

2 agencies or groups that I've mentioned? Do you have a very 

3 close friend or a relative who is a police officer, a 

4 private attorney, a prosecutor, a judge, involved in any 

5 sort of law enforcement activity? Alright. 

6 Juror No. 5, who do you know? 

7 JUROR 5: Judges Michael and Marianne Spearman, 

8 Judge John Erlick, Judge Bruce Heller, Officer Scott Hanson. 

9 They're all clients of mine. 

10 COURT: Okay. And what do you do? 

11 JUROR 5: Residential real estate. 

12 COURT: Residential real estate, alright. So you've 

13 talked to all of those folks about buying and selling 

14 property, that sort of thing? 

15 

16 

JUROR 5: Yes. 

COURT: Have you talked to them about their jobs in 

17 any great detail? 
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JUROR 5: Not really. 

COURT: Did they express any opinions to you about 

any cases or classes of cases or anything like that? 

JUROR 5: Never. 

COURT: Is there any reason that you can think of 

based on your experiences with those individuals that would 

cause you to be concerned about your ability to be impartial 

in this case? 
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13 

JUROR 5: No. 

COURT: Thank you. 

Juror No. 12. 

JUROR 12: My uncle's a deputy sheriff. 

COURT: Where? 

JUROR 12: Juanita County, Minnesota. 

COURT: In Minnesota? 

JUROR 12: Yeah. 

COURT: How close are you with your uncle? 

JUROR 12: I see him every once in a while. 

COURT: And do you discuss his cases or his job? 

JUROR 12: Not too much. 

COURT: Alright. Do you discuss his opinions about 

14 people or criminals or citizens or non-criminals? 
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JUROR 12: Just some war stories. That's about it. 

COURT: Any of them related to a similar related 

incident as this one that you're aware of? 

JUROR 12: Not that I'm aware of. 

COURT: Any reason that you would be concerned 

about your ability to be impartial in a case such as this 

one based on your relationship with your uncle? 

JUROR 12: A little bit. 

COURT: And what's your concern? 

JUROR 12: Some of the stories that he's told me. 

It's not related to this incident, but. 
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COURT: Are they related to similar incidents? 

JUROR 12: Similar incidents, yes. 

COURT: Okay. And how long ago did you have that 

4 discussion with him? Or those discussions, if there's more 

5 than one. 

6 JUROR 12: A few years ago. 

7 

8 

9 

COURT: Like 15 or like 2? 

JUROR 12: More like 10. 

COURT: Ten years ago, alright. And do you 

10 remember the substance of those conversations enough to 

11 remember the facts of what he was telling you? 

12 JUROR 12: It was something to do with a hunting 

13 incident. Beyond that, I --

14 
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COURT: Beyond that, you're what? 

JUROR 12: Beyond that, that was basically what he 

was telling me was about a hunting incident that was, that 

happened out there. 

COURT: And did that hunting incident have some 

relation to an illegal weapon or resisting arrest charge? 

JUROR 12: No. 

COURT: How is that incident relevant to making you 

not partial or impartial in this case? 

JUROR 12: I don't know how to answer that one, 

sir. 

COURT: But you feel like you can't be impartial 
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1 because your uncle had a hunting incident? 

2 JUROR 12: Yes. 

3 COURT: Okay. Thank you. Anyone else? No, 

4 alright. 

5 Alright. So for those of you have not served on a 

6 jury before, once a jury is selected and we go through the 

7 trial process, right before the closing arguments there's a 

8 phase of the trial you never see in the movies or TV because 

9 it's not very exciting. The judge will read you-- in this 

10 case, I will read the jury instructions on the law. And 

11 they can often be quite large. And the judge is required to 

12 read those. That's something that I will do. This next 
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question is keyed to that phase of the trial. 

Is there anyone here who would be unable to assure 

me that you will follow the instructions on the law that I 

give regardless of what you think the law is personally? 

Another way of asking that is when I read the instructions 

to the jury does anybody have concerns that they won't be 

able to follow those instructions because of their personal 

belief? If so, it's okay, and now's the time to tell me. 

There are no placards. 

I've covered a number of things why you may not be 

impartial, but I haven't covered every single scenario or 

every possible question, so this is a catchall. Is there 

any reason that you think that you cannot be impartial for a 
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1 reason which I haven't asked you? Now is the time to raise 

2 
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your placard. There are no placards. 

Finally, we think this case will probably be over 

by the end of the day tomorrow, although it could bleed into 

Thursday morning potentially. Is there anyone who has any 

scheduling issues being a juror until say noon on Thursday? 

Okay. 

Juror No. 14, what's the issue? 

JUROR 14: I'm flying to-- it's more about Friday, 

10 but I was asked to fly Friday to care for my sister, who 

11 lives out of state. 
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COURT: But you don't have any plans through the 

end of the day on Thursday? 

JUROR 14: I don't. But I am, I'm on a flight 

Friday so. 

COURT: Gotcha. And thank you for telling me. 

Anyone else? 

Alright. Another general catchall question. Is 

there any other reason that anybody thinks they can't serve 

as a juror on this case? Sometimes jurors say they have a 

medical condition, they can't sit for long periods, they 

can't hear, they've got childcare or something else. If 

there's some reason you don't think you can be on this jury 

because of a logistical or problematic issue, let me know 

now. Are there any people with such issues? No? Alright. 
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1 Then in that case, I'm going to ask you to turn 

2 your attention to Mr. Singla, the plaintiff's attorney, who 

3 will have 15 minutes to ask you questions. 

4 MR. SINGLA: Thank you, Your Honor. 

5 Good morning, ladies and gentlemen. 

6 JURORS: Good morning. 

7 MR. SINGLA: And I'll do this one more time. And 

8 the reason is, the sun is out, which is unexpected. You've 

9 been sitting upstairs in the penthouse for a while, haven't 

10 had a chance to talk to anyone. And I'm going to ask you to 

11 vocalize for a number of reasons. You see the two mikes in 

12 front of you? Those are the mikes that are going to be 
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capturing everything we're saying, because you don't see a 

reporter who's reporting things down. 

So good morning, ladies and gentlemen. 

JURORS: Good morning. 

MR. SINGLA: The reason I ask, the other reason I 

do that is we're, we're going to go through a process where 

both Mr. Schwarz and I are going to ask you some questions 

to see whether or not you're a good fit for the jury. I'm 

going to ask you to listen to each other because this 

conversation will help both of us see whether or not you're 

an appropriate juror for this case. This is a criminal 

case. And if you see me walking backwards, that's a good 

sign that I'm asking you to speak up so that other folks can 
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1 hear what you're saying. 

2 The other thing that I'm going to say is please pay 

3 attention to what somebody else is talking about because I 

4 might, or Mr. Schwarz may ask you, 'Hey, Juror No. 5, what 

5 do you think about what Juror No. 14 said?" And if you were 

6 caught sleeping, then we'll have to go through it and I'll 

7 have to repeat, and then we don't want that to happen. 

8 And one last caveat is this is an opportunity for 

9 you to tell us what some of your feelings are around the 

10 
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questions that we ask you. I was a camp counselor and I 

will pick on people to get the conversation started, so. 

you want to raise your hands and not be picked on, that 

would be great. 

If 

So as the judge read out, the judge read out two 

charges that the defendant has been charged with. The first 

one is unlawful use of a weapon, which is essentially that 

the defendant knowingly purchased, possessed, or carried a 

blackjack, sand-club, metal knuckles, switchblade --

MR. SCHWARZ: Objection. Preconditioning. 

COURT: I couldn't hear what you said after 

objection. 

MR. SCHWARZ: Objection. Preconditioning. 

COURT: Alright. And you're reading the complaint. 

Why are you reading the full complaint? 

MR. SINGLA: Just to set up the question of, see 
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1 whether or not they have any objection to knives or guns or 

2 such (inaudible) 

COURT: Alright. The objection is overruled. 3 

4 MR. SINGLA: So the, the defendant's been charged 

5 with unlawful use of a possession. I just read you what are 

6 the specific charges. Anybody have a problem with people 

7 possessing weapons in public? Show of hands. Okay. That's 

8 

9 

10 

11 

great. 

Juror No. 4, we'll start with you. 

JUROR 4: What's my problem? 

MR. SINGLA: Yeah. 

12 JUROR 4: Unless it, there's a reason to have a 

13 weapon in public, I cannot agree that the average person 

14 should (inaudible) 

MR. SINGLA: So is it --15 
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JUROR 4: Unless you need it for your line of work 

or. 

MR. SINGLA: What if you didn't know if somebody 

had a weapon? What if they just had it, they weren't 

displaying it in any way? 

JUROR 4: How would I feel about that? 

MR. SINGLA: Yeah. 

JUROR 4: I suppose I'd feel uncomfortable. But I 

wouldn't know, right? 

MR. SINGLA: Right. And does the type of weapon 
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1 matter? Gun versus a knife versus a sand-club versus a 

2 brass knuckles? 

3 JUROR 4: Yes. I would say a gun makes more of a 

4 difference to me because it's a much more powerful weapon 

5 than an unusual one (inaudible). 

6 

7 

8 

9 

10 

11 

MR. SINGLA: What about a knife or a sand-club? 

JUROR 4: (Inaudible) 

MR. SINGLA: Thank you. 

Juror No. 6. 

JUROR 6: Yes. 

COURT: So what about, what about a weapon would 

12 make you uncomfortable? 

13 JUROR 6: I feel the same way exactly, that I'm not 

14 comfortable with people carrying weapons in public. When I 

15 say weapons, I'm talking mostly gun and knife. I'm not that 

16 familiar with the whole long line --
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MR. SINGLA: Right. 

JUROR 6: --possible weapons, but that's how I 

feel. 

MR. SINGLA: Why a gun and a knife? 

JUROR 6: Because they seem more potentially 

hazardous. People have strong emotions, and something can 

happen with those kinds of weapons that cannot happen at 

least as abruptly with other weapons. 

MR. SINGLA: And how strongly do you feel about 
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that? 

JUROR 6: I feel pretty strongly about that. 

MR. SINGLA: Thank you. 

Juror No. 8. You had your 

JUROR 8: Yes. 

MR. SINGLA: Yes. 

JUROR 8: I just don't like weapons. I have lived 

in several other countries and weapons are used for 

(inaudible), and I don't understand the reason why. 

MR. SINGLA: Thank you. 

Juror No. 14, you had your hand raised. 

JUROR 16: (Inaudible) 

MR. SINGLA: Thank you. 

16, sorry. 

So one of the questions that we, we've already kind 

of figured out is that there's a, seems to be a difference 

between the kind of weapon you're carrying, a gun versus a 

knife. How many people have a strong feeling about 

possession of guns? Okay. 

How about how many people have a strong feeling 

about possession of knives? Juror No. 6, Juror No. 8. 

What's the difference? Juror No. 1, what's the 

difference between a knife and a gun? 

JUROR 1: It seems like a weapon like a knife, or a 

knife would have to be used in very close contact, whereas a 

firearm can be used at a distance. So it feels like because 
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1 of that that a gun is less safe (inaudible). 

2 MR. SINGLA: What if it was unlawful to possess 

3 both a gun and a knife? Would that make a difference for 

4 you? 

5 

6 

7 

JUROR 1: On how I feel about that? 

MR. SINGLA: Yeah. 

JUROR 1: I would feel safer right now if you had a 

8 knife than if you had a gun. 

9 MR. SINGLA: What if, what if I was displaying both 

10 a gun and/or the knife? Would you feel more uncomfortable 

11 with a gun versus a knife? 
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JUROR 1: Yes. 

MR. SINGLA: Okay. And why's that? 

JUROR 1: Because if you have a gun, you can 

inflict harm at a distance. With a knife, you would have to 

be in closer range. 

MR. SINGLA: So Juror No. 4. 

JUROR 4: I just have a comment. I feel like a 

knife is a much more personal weapon, whereas a gun can be, 

you can shoot somebody at random, and a knife is a much more 

personal choice. 

MR. SINGLA: Thank you. 

And thank you, Juror No. 1. 

Juror No. 3, what do you think about that? Is 

there a difference for you? 
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1 JUROR 3: Well, as long as it's not loaded or as 

2 long as it's not pointing at me, I have a neutral feeling 

3 about it. 

4 MR. SINGLA: So, for example, if the officer has 

5 his gun in a holster, do you have a problem with that? 

6 JUROR 3: No, I don't have a problem with that, as 

7 long as it's not pointed at me or at-- like if I'm not, if 

8 I'm being threatened, then I would have a problem with it. 

9 But other than that, no. 

10 MR. SINGLA: Now let's take it to a knife. What 

11 about a knife? If the knife is just in a sheath versus if 

12 it's out. 

13 JUROR 3: If it's out, then I feel a little 

14 threatened. But if it's sheathed, no harm done I guess. 

15 COURT: And why is that? What's the difference? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 3: Well, accidents could happen if you have 

a knife out to begin with. Like I don't know. You could 

just accidentally poke somebody with a knife if it's out. 

MR. SINGLA: Juror No. 5, what do you think about 

that? About what Juror No. 3 just said. 

JUROR 5: About knives? 

MR. SINGLA: Uh hm. 

JUROR 5: I don't have a great deal of concern 

about knives. I have a tremendous amount of concern about 

firearms. I believe that a firearm is just like operating a 
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1 motor vehicle, you should be licensed, you should be tested, 

2 and we should know where all firearms are at all times. 

3 MR. SINGLA: Thank you for telling us. That's a 

4 plug. 

5 Juror No. 2, what do you think about that? 

6 JUROR 2: (Inaudible) I'm fine with it. But other 

7 than that, I think guns are more problems. 

8 MR. SINGLA: The second charge that the defendant 

9 has been -- thank you, by the way. 

10 And before I move on, does anybody, having listened 

11 to some of the responses that we've talked about now and the 

12 charge being use of a weapon, specifically, possession of a 

13 knife, does anybody have strong feelings, that said you know 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

what, Mr. Singla, I don't think this is the right case for 

me, I don't think I'd be comfortable sitting on this case? 

Anybody feel like that? 

Does anybody feel like they -- and does everybody 

feel like they can be fair and impartial, to listen to the 

evidence and the instructions that the judge is going to 

give at the end of the evidence? 

And again, I forgot to say this before. Throughout 

the questioning of both me and by Mr. Schwarz, at any time 

you feel, you know, based upon the questions, hey, you know, 

I'm kind of changing my mind, I don't think this is the case 

for me, please feel free to raise your hands because that 
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1 would be important for us to know. 

2 The defendant has also been charged with the crime 

3 of resisting arrest, the police trying to effect an arrest 

4 and he's resisting arrest. Just hearing that charge in 

5 itself, does anybody have feelings one way or another? 

6 I'll start with Juror No. 7. What do you think 

7 about that? 

8 JUROR 7: My instinct would be to trust the 

9 officer's opinion, but I could imagine there could be a, you 

10 know, some case where the defendant felt he was being 

11 threatened by the officer and didn't feel he was resisting 

12 but the officer did. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: And what, what kind of -- have you had 

personal experience --

JUROR 7: No, no. 

MR. SINGLA: How many people have seen an arrest 

happen? Juror No. 10, 12, 8, 2, and 7. 

that. 

So let's start with 

7, you've seen an arrest happen. What did you feel 

about it? 

JUROR 7: I guess just seeing the arrest happen, I 

was always curious, okay, what did this person do to cause 

that. That would be my instinct, yeah. 

MR. SINGLA: Did you have an opinion one way or the 

other about how the officers did their job effecting the 
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1 arrest? 

2 JUROR 7: From what I've seen, yeah, I didn't see 

3 any, anything objectionable, no. 

4 MR. SINGLA: What about the person being arrested? 

5 Did you see anything objectionable? 

6 

7 

8 

9 

JUROR 7: No. I never saw any, any resistance. 

MR. SINGLA: Juror No. 2. Thank you. 

JUROR 2: (Inaudible) 

MR. SINGLA: And how did you feel about that? I 

10 mean, you're seeing somebody resisting or what you felt was 

11 resisting. 

12 JUROR 2: I felt (inaudible). If you think you're 

13 right, you may as well accept the fact that you are 

14 (inaudible). Other than that, whatever you're going to say. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: Juror No. 8. 

Thank you. 

You, you've seen somebody being arrested? 

JUROR 8: Yes. 

MR. SINGLA: And what did you think about that? 

JUROR 8: Well, I was living in Germany and I was 

arrested for no reason. But I knew how the law worked, so I 

need just to keep calm and don't resist them, accept until 

everything was taken care. That was usual. 

at least once a month. 

I was stopped 

MR. SINGLA: Why not resist? You said that you 
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1 were being arrested for no reason. 

2 

3 

4 

JUROR 8: I was a student. I knew I was doing 

nothing wrong. (Inaudible) That happens on a, on a monthly 

basis. I knew what to do. 

5 MR. SINGLA: So did you have, ever have the urge to 

6 push back on the officers or anything? 

7 

8 

9 

10 

11 

12 

13 

JUROR 8: Oh, yes. Several times. 

MR. SINGLA: Why didn't you do it? 

JUROR 8: I did not do it because it was, I know 

what's going to happen. 

MR. SINGLA: What'd you think was going to happen? 

JUROR 8: Well, they're going to bring me again 

back to do all the tests, check that I'm actually a real 

14 student, a citizen, (inaudible) the whole test, so I knew 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

what's going to happen. Sometimes I was told before my test 

that I needed (inaudible), so 1 knew. And you just don't do 

it. Somebody's asking, you just don't (inaudible). 

MR. SINGLA: I saw some, I saw some placards being 

raised in the back, folks that have seen. We'll start with 

Juror No. 10. 

JUROR 10: Twice, probably about five years apart. 

Basically, just a street arrest, an agitated person. And 

kind of the agitation level in both cases was very similar. 

Both cases, the agitation level went up. No violence it 

seemed like. 
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1 MR. SINGLA: Did you have any strong feelings that, 

2 having experienced that incident? 

3 JUROR 10: I guess I was kind of reassured because 

4 both were disoriented, more endearing, speaking things you 

5 didn't understand. And almost protective, to take them 

6 somewhere besides on the sidewalk. 

7 MR. SINGLA: And did you have any feelings about 

8 the officers that effected the arrest one way or the other? 

9 JUROR 10: Very calm. All four of them seemed like 

10 they'd probably been through it many times. 

11 

12 

13 

MR. SINGLA: Okay. Thank you. 

Juror No. 12. 

JUROR 12: I've seen it a few times, but the one 

14 that comes to mind is when I was in Wisconsin. A suspect 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

was arrested and transported that patient to the hospital to 

be evaluated. He was a little agitated. He, once he had 

cuffs on him, relaxed. 

MR. SINGLA: And does that in any, one way or the 

other have you, have an impartial or impartial opinion about 

the officer or the person he arrested? 

JUROR 12: I think it's impartial. Treated him as 

a patient. That's what I was there for. 

MR. SINGLA: Thank you. 

COURT: Alright. Mr. Singla, that's your 15. 

MR. SINGLA: Thank you. 
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COURT: Thank you. 1 

2 Alright, members of the jury, at this time, we're 

3 going to break for lunch. And follow the bailiff's 

4 instructions on when and where to return. Thank you. 

JURORS LEAVE 5 

6 COURT: Is there anything else you want to discuss 

7 before we break for lunch? 

8 MR. SINGLA: No, Your Honor. 

MR. SCHWARZ: No, thank you, Your Honor. 9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: We'll be at recess. See you back at 1:30. 
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1 

2 

3 

4 

5 

OCTOBER 21, 2014 

Start Time: 13:28:30 

JURORS NOT PRESENT 

COURT: You may be seated. Thank you. 

Alright. Is there anything either side would like 

6 to bring up before we go through the rest of voir dire? 

7 MR. SINGLA: No, Your Honor. 

8 MR. SCHWARZ: Your Honor, I do want to make, note 

9 an objection on, on Mr. Erickson's behalf. Mr. Erickson has 

10 concerns about the, the jury pool that we have here not 

11 fitting, not representing a jury of his peers based on age, 

12 race and economic status. So 

13 

14 

15 

COURT: You can have a seat if you like. 

MR. SCHWARZ: Thank you, Your Honor. 

I understand we haven't finished picking the jury. 

16 In fact, we haven't selected people yet. But based on all 

17 

18 

19 

20 

of the people in here, he, he has concerns about that, and I 

wanted to note that on the record outside of the presence of 

the jury. 

COURT: Alright. What do you propose the remedy 

21 shall be for his uncomfortable nature? 

22 

23 

24 

25 

MR. SCHWARZ: I think Mr. Erickson would, would 

prefer a different group of people who would represent 

better, more of a cross that would represent his economic 

status, that maybe there'd be some black people on the jury, 
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1 and also that there be some people who were, more people who 

2 are in his age bracket as well. 

3 

4 

5 

6 

7 

record. 

COURT: Alright. So let's start with making the 

I'm not going to make any presumptions. Would you 

like to indicate for the record what Mr. Erickson's 

background is? 

MR. SCHWARZ: Yes, Your Honor. I believe Mr. 

8 Erickson would identify as a black male. And he is, he's 29 

9 years old; 28 years old, excuse me. And Your Honor, Mr. 

10 Erickson would also identify himself as someone who is 

11 underneath the poverty line. And I think his reaction is 

12 likely because a lot of people here are engineers or have, 

13 have relatively advanced types of careers that, that would 

14 lead them to be in a different economic bracket as well. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Alright. So what do you propose? 

MR. SCHWARZ: I think the -- Mr. Erickson would 

like a new set of potential jurors and one that better 

reflects those, a group of his peers, Your Honor. 

COURT: So one interpretation of that statement is 

that it's really two parts. First is he wants this current 

panel excused. And second is he wants a new panel with 

certain characteristics brought in. 

MR. SCHWARZ: Yes, YO'lr Honor. 

COURT: The first part -- well, I'm not granting 

the motion at this point. But procedurally, that's pretty 
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1 easy to accomplish. I could excuse the jury. But the only 

2 reason to do that is if the second part is something that 

3 could be accomplished and it was legal and appropriate to do 

4 so. 

5 So I'd like to hear from you on that second part. 

6 If I excuse this jury, how do we have any idea or how do I, 

7 that we will have a jury that is more to his liking or what 

8 happens if we don't? 

9 MR. SCHWARZ: And Your Honor, I don't, I don't have 

10 any legal authority to cite that there's a way of getting a 

11 jury that would better represent, but. But I do want, did 

12 want to note the, note Mr. Erickson's concerns. 

13 

14 

I'm not sure how we would do that, Your Honor. I 

think there's random chance involved. I know different 

15 times that I have, the different trials that I've done, the 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

jury composition has been different each time. And I'm not 

sure whether there's any rhyme or reason to that. I think 

it's just been chance. But there's a chance that a 

different jury would reflect a different composition, Your 

Honor, so. 

COURT: Almost, almost by definition it would, 

because it would be different people. 

Have you any argument to make that's supported by 

any practices of the Seattle Municipal Court jury selection 

process, such as how we summons people or anything related 
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1 to statistics? 

2 MR. SCHWARZ: No, You~ Honor. I don't have 

3 anything like that at this time. 

4 COURT: Alright. Thank you. 

5 

6 

Mr. Singla. 

MR. SINGLA: Your Honor, the presumption here I 

7 believe under the case law is that the court's jury 

8 selection process is that which reflects the jury of a 

9 defendant's peers. 

10 Where I've come across, and I didn't know this 

11 motion was going to be brought up, so I haven't had a chance 

12 to brief it. Where I've come across it is in 1 in situations 

13 where a Batson challenge has been raised, which is that, 

14 that there's been a discriminatory practice by the 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

government. And in even in those cases, the question really 

relies upon what is and who has appeared. 

The courts have been very clear that it need not be 

six people in this case, twelve people in a felony case, of 

a peer. A juror need not be in the exact same situation as 

that of a defendant, whether it's race or socioeconomic 

class or any other status is concerned. It needs to be a 

cross section of the community in which the, the defendant 

resides and in which the crime had occurred. I believe that 

this particular jury pool does reflect that standard. 

COURT: Thank you. 
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1 

2 

3 

4 

Alright. I am going to deny your motion, Mr. 

Erickson. I want to tell you a few things though as I make 

that denial. 

I understand why you're asking for a different 

5 jury. The reality is, as I think Mr. Schwarz has pretty 

6 much agreed with, even if I granted your motion for a new 

7 panel, we have no idea what the next panel will look like. 

8 Frankly, they're likely to be random just as this last one 

9 was. 

10 The City attorney is right, there's a presumption 

11 that the jury selection is random and appropriate unless 

12 challenged and specifics are pointed out. That hasn't 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

happened here. 

These jurors that are sitting here might not be 

your age, but they, most of them, based on what I see, and 

you have some statistics in front of you, were probably your 

age at one point, remember what it's like, and I think it's 

fairly likely that they, at least some if not all of them, 

experienced some economic hardship in their lives. Maybe 

not right now. Maybe. We don't know. No questions have 

been asked of them in that regard. But as you sit there and 

look at them, you might say well, that person is an 

engineer. That doesn't mean that engineer wasn't once 28 

and wasn't once unable to, well, be qualified, as you said, 

as below the poverty line. I think that's probably more 
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1 common that we realize for people who are younger and then 

2 move on to other careers. So those are just a few words of 

3 sort of wisdom there. 

4 I can also tell you that I have spent dozens and 

5 dozens and dozens of hours over the past 18 months looking 

6 at this very issue. And there is a committee of folks 

7 looking at how we can improve juror diversity both here in 

8 Seattle and around the state of Washington with changes to 

9 laws and etcetera. But I can tell you that based on my 

10 research, which I happen to be probably one of the few 

11 judges in this building who has devoted a lot of time 

12 looking at this, that even though I personally would like to 

13 see demographically more diverse jurors walking into our 

14 courtrooms, I've not been able to find anything that 

15 indicates what's being done is improper or illegal or 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

there's anything untoward about it. It's just that the 

process that we use doesn't always generate jurors that 

defendants or the City or litigants are particularly easily 

able to identify with. You never know. But we're looking 

at it. This is not an off the cuff sort of, there's nothing 

that we're doing that's wrong. I have spent many hours 

looking at all of this trying to figure out what we can do 

and what we are doing. 

That said, there's another issue that I would like 

to raise. When, just a little before the jury came out, Mr. 
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1 Schwarz told me that he had neglected to put Mr. Torres on 

2 the defense trial memorandum and there was some discussion 

3 of, although I don't remember the exact wording, I said, 

4 "Okay, who's Mr. Torres?" and ne was an investigator and the 

5 discussion was ~well, is that fair to call him,u and I can't 

6 remember what I said. We could listen to it, but it really 

7 doesn't matter. 

8 MR. SINGLA: King County investigator. 

9 COURT: King County investigator. I might have 

10 said King County Department of Public Defense defense 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

investigator. I don't remember what I said then. In my 

mind, I was trying to sort of mesh the old system where he 

was an investigator for Northwest Defenders or the defense 

attorney's investigator. And now King County Department of 

Public Defense has taken over all those agencies and I was 

trying to figure out what to call them. 

But when the jury came out, I know what I said 

because as soon as I said it, I realized it. I said, 

~Marlin Torres, King County Department of Public Defense 

investigator.u And I spent my lunch hour trying to find out 

if that is error, if it's prejudicial, if it's a problem or 

if it's not. And I have not done fully exhaustive research. 

I only spent about an hour looking on Westlaw, and I wasn't 

able to find anything in that hour that gave me a lot of 

information. I was able to find one case where the 
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1 defendant claimed it, but then the Court of Appeals looked 

2 at the transcript and the transcript was silent on what the 

3 judge said. That's not the case we have here, so it wasn't 

4 very helpful. 

5 So I wanted to make sure that the attorneys knew 

6 that I did that. Obviously you were here, but I also know 

7 you were busy looking at the juror information and it may 

8 have been something you didn't notice, and see if there's 

9 any objection and/or remedy to me having said that. 

10 MR. SCHWARZ: Your Honor, I greatly appreciate Your 

11 Honor mentioning that. I certainly didn't want to interrupt 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

at that moment to draw additional attention to, to that 

issue. 

I think the concern that the defense would have 

would be the possibility of the jury identifying the fact 

that Mr. Erickson is represented by a public defense agency. 

I do work for the Northwest Defenders division of the King 

County Department of Public Defense. 

I would note an objection in order to preserve that 

issue at this time. I think, I think a, a proper, an 

appropriate remedy would be declaring a mistrial at this 

time based on the fact that that issue has been now broached 

to the jury and they can likely identify Mr. Erickson as 

someone who is indigent and is represented by the Department 

of Public Defense and that would be my motion. 
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1 COURT: Few questions. Would a curative 

2 instruction solve the problem you're seeking to avoid? 

3 MR. SCHWARZ: Your Honor, I think that the danger 

4 of a curative instruction is that it does draw additional 

5 attention to a subject. That's the reality that we face in 

6 our legal system and yet we still use curative instructions. 

7 I think I'm concerned that it would, it would not cure the, 

8 the problem here. But I, as that is a remedy, often the 

9 remedy available in our system, if Your Honor is inclined 

10 to, to deny a motion for mistrial, I would ask that a 

11 curative instruction be given. 

12 COURT: And you've indicated that you would prefer 

13 the jury that is eventually impaneled not know that Mr. 

14 Erickson is represented by a public defender. Can you tell 

15 me why and what? Why is that error? Why is it prejudicial? 

16 How does it hurt Mr. Erickson? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SCHWARZ: Your Honor, I, I think there's the, 

the possibility that some people might be biased against 

people who are, who decide to go to trial with 

representation from the public defender. The people who are 

here are presumably citizens of the city of Seattle and pay 

taxes that support the public departments here. My division 

is part of one of those public departments that is taxpayer 

funded. This courtroom is, is paid for, is funded I should 

say by the taxpayer, as is Mr. Singla's office. Therefore, 
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1 there's the possibility that individuals who are members of 

2 the jury and as members of the taxpayer pool here might take 

3 out their frustration that their time and money is being 

4 used to give Mr. Erickson, to support Mr. Erickson's right 

5 to have a trial and a fair trial. There are people who 

6 could be frustrated with that, and I, I wouldn't want any 

7 jury to be prejudiced against Mr. Erickson based on his 

8 economic status or the fact that he's would be using public 

9 funding in order to exercise his constitutional right to a 

10 fair trial. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Thank you. 

Mr. Singla. 

MR. SINGLA: Thank you, Your Honor. 

Your Honor, in cases of mistrial, it's not just a 

mere assertion of prejudice but the actual standard is it's 

actual prejudice. The moving party, in this case, Mr. 

Schwarz, has to show an actual prejudice, that the, that the 

error was to a degree that it prejudiced the jury so much 

that they could not, no longer be fair and impartial. I 

don't think we've reached, quite frankly, that standard as 

well. 

Secondly, it is clear by case law in cases of 

mistrial that a curative instruction is one of the preferred 

methods that the Court of Appeals has preferred, to see 

whether or not such an instruction can cure it. And the 
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1 presumption is that the jury is going to follow all of the 

2 court's instructions, including the curative instruction. 

3 Thirdly, in this case, I know the court has 

4 mentioned that Mr. Torres works for the King County 

5 Department of Public Defense as an investigator. But that's 

6 all the jury knows at this point. Mr. Torres has not been 

7 summoned to testify. We don't, quite frankly, expect Mr. 

8 Torres to testify. 

9 I can tell you from the City's perspective, I think 

10 that based upon what Mr. Torres had indicated in his, in his 

11 notes of the interview with Officer Chase, Officer Chase is 

12 going to testify consistent with his notes, so thereby 

13 eliminating the need for him to appear as an impeachment 

14 witness. So the likelihood of Mr. Torres taking the stand 

15 is very limited at this point. And I want to know with Mr. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Schwarz whether he felt the same way. I've yet to have Mr. 

Torres testify in any other cases that I've done with 

Northwest Defenders Association. 

So I think at this point, we haven't reached the 

point of an actual prejudice or cause for a mistrial. 

COURT: Thank you. 

Any response? 

MR. SCHWARZ: Your Honor, I would just, I think I 

would just address the last part that Mr. Singla mentioned 

about Mr. Torres being unlikely to testify. I'm hopeful 
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1 that he won't need to testify regarding the interview that 

2 he did of Officer Chase. However, he was the one who went 

3 and viewed the knife in this case. So if there were, if 

4 there were testimony that, that we felt was misrepresented, 

5 his observations of the knife, those are circumstances where 

6 I might need to, to call him as a witness as well. 

7 Thank you. 

8 COURT: Does either side want a few minutes or, 10 

9 or 15 minutes to do any research, look on Westlaw, talk to 

10 your offices? I wasn't able to find anything, but maybe you 

11 would. 

12 Does the City? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: I'm fine, Your Honor. 

COURT: Defense. 

MR. SCHWARZ: Yes, Your Honor. 

minutes please. 

Just maybe 5 or 10 

COURT: We'll recess until around 10 minutes, 1:55. 

MR. SCHWARZ: Thank you, Your Honor. 

COURT: Alright. Thank you. We'll be at recess. 
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1 

2 

3 

4 

5 

6 

7 

8 

JURY NOT PRESENT 

COURT: You may be seated. 

MR. SINGLA: I'll go retrieve. 

COURT: Thanks. 

Mr. Schwarz. 

OCTOBER 21, 2014 

Start Time: 13:56:20 

MR. SCHWARZ: Thank you, Your Honor. Thank you for 

9 that opportunity. I don't have any further that I'd like to 

10 make at this point. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Does the City? 

MR. SINGLA: I have nothing, Your Honor. 

COURT: Alright. 

The defense has asked for a mistrial in this case 

because of an error I made. Mr. Erickson, that was my 

error. I said something wrong because of some 

changes in organization and I was trying to get information 

out and I told them something that I don't think I should 

have said. 

I don't know what the prejudice would be exactly. 

Seems to be a proposition from the defense that the jurors 

are likely to or might infer that Mr. Erickson is indigent, 

that that might make him somehow disfavored, or that they 

don't like using their tax dollars to have an attorney 

represent him. I don't know that I agree with that analysis. 
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1 On the other hand, there's no way to know what they're going 

2 to do. And there's nothing that I can do except give a 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

curative instruction, which would call the issue to the 

front of their collective minds, or declare a mistrial. 

Based on the amount of time we spent on the case so 

far and the amount of time remaining and the early stages of 

the proceeding, I'm going to grant the defense motion and 

excuse this panel. 

So you can let know that they are, can go back 

upstairs. And unless there's a request otherwise, I'm just 

going to call down another panel and we'll keep going. 

MR. SINGLA: Just a housekeeping matter, Your 

Honor. At this point, Officer Clay has one meeting that he 

has to be at 3:00. Quite frankly, I presumed that we'd be 

done by that time. I don't think at this point, based on 

the court's ruling, that's going to happen. 

COURT: No. 

MR. SINGLA: I'd like to, if it's okay with the 

court, excuse Officer Clay so he can attend that meeting. 

was going to have Officer Chase available, but again, I 

think we're going to spend some time going back with the 

jury questionnaire. 

COURT: We're not going to get to witnesses until 

tomorrow. 

MR. SINGLA: And so if that's okay, Your Honor, 
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1 that's all I have now. 

COURT: Does either side have any objection to 

understanding that we'll finish voir dire today and start 

with, finish voir dire, perhaps do openings today, but in 

any event, no witnesses will be called until tomorrow? 

MR. SCHWARZ: No objection, Your Honor. 

2 

3 

4 

5 

6 

7 

8 

COURT: Then that will be our understanding. I 

apologize to the attorneys, the officers, and everyone else 

9 involved in the case. That was just simply my error. 

10 MR. SCHWARZ: Your Honor, defense just wishes to 

11 thank Your Honor for taking these measures. 

12 COURT: Alright. So we'll be at recess. It's going 

13 to take a little while for the jurors to get brought down. 

14 As soon as we get them, we will start over. 

15 We'll be at recess. 

16 OCTOBER 21, 2014 

17 End Time: 13:59:59 

18 

19 

20 

21 

22 

23 

24 

25 
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1 

2 

3 

4 

5 

6 sorry. 

OCTOBER 21, 2014 

Start Time: 14:20:01 

JURORS NOT PRESENT 

COURT: You may be seated. Thank you. 

MR. SCHWARZ: Thank you, Your Honor. I, I'm very 

I believe Mr. Erickson is in the bathroom based on 

7 the people who I talked to outside. He should be back 

8 momentarily. 

9 COURT: Okay. We'll wait. 

10 MR. SINGLA: And as a preliminary matter, I think 

11 there's a couple of jurors that we may want to address 

12 beforehand just to let the court know. 

13 

14 

15 

16 fault. 

COURT: Alright. We'll wait for Mr. Erickson. 

(Pause) 

MR. SCHWARZ: I'm sorry, Your Honor. It's my 

I mistakenly thought he was still right outside the 

17 door where he was when I last checked. 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: That's okay. We can wait. We'll stay on 

the record. 

(Pause) 

MR. SCHWARZ: Your Honor, thank you very much for 

the court's patience. Mr. Erickson is present at this time. 

COURT: Alright. 

We have a number of jurors back behind the 

courtroom ready to come out, but I was told there perhaps 
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1 was an issue. 

2 MR. SINGLA: Just wanted to let the court know, and 

3 I'm trying to do the math, Your Honor. We informed defense 

4 counsel of this as well. 

5 Juror No. 7, Diane Bushley. Officer Clay knows 

6 her. He grew up with her family and he knows her fairly 

7 

8 

9 

10 

well too. Her brother and Officer Clay have played soccer 

together. I anticipate that that may lead to an excuse for 

cause. 

And Juror No. 8, Nancy McMahon, is a police 

11 dispatcher for the Seattle Police Department. One of the 

12 pieces of evidence that is going to be introduced is a 911 

13 call that was made to that particular location, so it was 

14 

15 

16 

17 

18 

19 

made to her place of employment, along with her being 

employed by the same department that all the officers that 

are going to be City's witnesses are employed by. 

that would make that a challenge for cause. 

I believe 

That would leave us if that, as the City 

anticipates, that that's going to probably happen, that 

20 would leave us with 14. If we then exercise all the 

21 

22 

23 

24 

25 

peremptories, that leaves us with 8. And if there are any 

other cause challenges, then we may be cutting it a little 

close I'm afraid. 

COURT: Mr. Schwarz, anything you want to weigh in 

on? 
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1 MR. SCHWARZ: I think Mr. Singla has articulated 

2 the possible concerns. To the extent that I know what they 

3 are at this point very well, I wouldn't object to those two 

4 being excused and either replacing them or not, or we can 

5 bring them out and we can ask questions and see how it 

6 would, whether or not they'd be fair. I would be 

7 comfortable with either, as Your Honor would like. 

8 COURT: Alright. And so the record is clear, Juror 

9 No. 5, Raven B. Mirrick. 

10 

11 

12 

Bushley. 

MR. SINGLA: No, Your Honor. Juror No. 7, Diane 

COURT: I'm talking about something else. That 

13 person, I think it's a female, a she, if I'm right, has 

14 answered that she was convicted of a crime, which can be a 

15 disqualifier. But it appears to me that that is a 

16 misdemeanor, cannot be anything other than a misdemeanor, so 

17 

18 

19 

20 

21 

22 

23 

24 

25 

it wouldn't disqualify her. I just wanted to make sure no 

one has any other concerns about that. 

I'll assume not. 

I don't hear any, so 

MR. SCHWARZ: None. Thank you, Your Honor. 

COURT: Alright. So •;hat I'm going to propose we 

do is bring out juror, we'll start with Ms. Bushley. But 

we'll do it by herself so that there's no contamination. 

Then we'll do the same thing with Ms. McMahon and then see 

where we are. Okay? 
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1 

2 

3 

MR. SINGLA: Thank you, Your Honor. 

COURT: So can we get Ms. Bushley. 

UNIDENTIIFED: Yes, Your Honor. 

4 COURT: You can just have her sit on the witness 

5 stand. 

6 JURY ENTERS 

7 COURT: Alright. Come on up. Have a seat. 

8 Alright. Ma'am, the first thing I'm going to do is swear 

9 you in because we're going to ask you some questions and we 

10 have to have you sworn in before we do. 

11 

12 

JUROR 7: Okay. Do I stand up or? 

COURT: Would you raise your right hand. Sitting 

13 is fine. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 7: Okay. 

COURT: Do you solemnly swear or affirm that you 

will truthfully answer questions about your qualifications 

to serve as a juror in this case? 

JUROR 7: Yes. 

COURT: Alright. Thank you. So Ms. Bushley, is 

that right? 

JUROR 7: Yes. 

COURT: Ms. Bushley, there are some witnesses that 

are going to be called in this case, and I want to tell you 

who they are. 

JUROR 7: Okay. 
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1 COURT: Seattle police officer Kevin Oshikawa Clay, 

2 Seattle police officer Matthew Chase, Seattle police officer 

3 Keith Swank, Ryan Swenson and investigator Marlin Torres. 

4 

5 

6 

7 

8 

9 

JUROR 

COURT: 

JUROR 

COURT: 

JUROR 

COURT: 

7 : 

7: 

7: 

Okay. 

Do you know 

No. 

Not to your 

Not to my 

Okay. Thank 

any of those people? 

knowledge? 

knowledge, no. 

you. 

10 Does the City or the defense have any other 

11 questions for her? 

12 

13 

MR. SINGLA: I do, Your Honor. 

I'm referring, when the court referred to -- hi, 

14 Ms. Bushley. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 7: Hi. Yes. 

MR. SINGLA: I'm, I'm the City attorney. My name 

is Sumeer Singla. 

JUROR 7: Yes. 

MR. SINGLA: When the court referred to Officer 

Kevin Clay, he's the gentleman sitting right here. 

recognize him? 

Do you 

JUROR 7: I, yes, I do. Sorry. It's been a really 

long time, so. 

COURT: That's okay. So you recognize Officer Clay 

or? 
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1 

2 

3 

JUROR 7: I do, yes. Yes. 

COURT: Alright. How do you know him? 

JUROR 7: He grew up in my neighborhood. I just 

4 didn't recognize the name the first time you said it. 

5 COURT: That's fine. You said something about 

6 afterwards when Mr. Singla was asking a question that it's 

7 been so long. What does that mean? 

8 

9 

10 

11 

JUROR 7: Twenty-five years. 

COURT: Since you've last seen him? 

JUROR 7: Yes. 

COURT: Alright. And what about your family and 

12 Officer Clay's family? Is there, do you, do they, your moms 

13 have tea or go bowling regularly that you know of? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 7: No. 

COURT: Your brother and sister play soccer 

together? 

JUROR 7: No. 

COURT: Any relationship or information you've had 

about him over the last 25 years? 

JUROR 7: I, I don't think so, no. 

COURT: No, alright. When you last saw him 25 

years ago and then you knew him how in that period of time 

before that? 

JUROR 7: Just I, just from growing up in the 

neighborhood. He lived close to one of my very good 
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1 friends, so I and I don't even remember if we went to the 

2 same schools. I don't remember all of the details. 

3 COURT: You and Officer Clay were not close? 

4 

5 

6 

7 

JUROR 7: No. 

COURT: Not good friends or anything like that? 

JUROR 7: No. 

COURT: This was when you were about how old that 

8 you knew him? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 7: Mostly elementary school I think. 

COURT: Okay. Alright. So we're going to have a 

trial. You may or may not be a part of it. 

JUROR 7: Okay. 

COURT: The concern not the concern. What we 

want to find out from you is if Officer Clay was a witness 

in the trial, which is very likely that he would be a 

witness, would you be concerned about your ability to be 

impartial in the trial? 

JUROR 7: You know, I didn't expect to know anybody 

when I came in here, so yes, probably. 

COURT: You'd be concerned you would give his 

testimony more or less credibility because of what you know 

about him? 

JUROR 7: Yeah, I think so. And just knmving 

somebody, I would be a little concerned about that because 

it's not what I expected. 
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1 

2 

3 

COURT: Alright. 

JUROR 7: 'Cause it's a big, big city. 

COURT: Yeah, it is a big city. But it happens 

4 more than you might think. 

5 

6 

JUROR 7: I can imagine. 

COURT: Mr. Singla, do you have any other 

7 questions? 

8 MR. SINGLA: I don't have any other questions, Your 

9 Honor. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Mr. Schwarz. 

MR. SCHWARZ: Nothing further. Thank you. 

COURT: Are there any motions? 

MR. SCHWARZ: Yes, Your Honor. Defense would move 

to, well, first thank Ms. Bushley for being here and, and to 

excuse her for cause. 

COURT: Mr. Singla. 

MR. SINGLA: The City has no objection. Thank you, 

Ms. Bushley. 

JUROR 7: Okay. Thank you. 

COURT: Ms. Bushley, I am going to excuse you for 

cause. That means you're just not a good match for this 

jury because you know the officer. 

JUROR 7: Okay. 

COURT: It's not a reflection on you at all. And 

in fact, you're going to get sent back upstairs and we'll 
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1 see if there's another jury for you to get on. Follow their 

2 directions. They might say you're done. They might say 

3 you're done, come back tomorrow. Whatever they say. 

4 JUROR 7: Okay. 

5 COURT: Thank you for your time in here and for 

6 coming in and being a jury. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 7: Okay. 

COURT: Sometimes this happens. 

JUROR 7: Alright. Thank you. 

COURT: Thank you. 

And then we'll need Nancy McMahon. 

JUROR ENTERS 

COURT: Good morning, or good afternoon. Could I 

get you to raise your right hand. Do you swear or affirm 

you will accurately answer questions about your 

qualifications to serve as a juror in this case? 

JUROR 8: I do. 

COURT: Thank you. Please have a seat. 

And what's your name, ma'am? 

JUROR 8: Nancy McMahon. 

COURT: Alright. Ms. McMahon, we've got your juror 

survey, and you're here to answer some questions about 

whether you would be an appropriate juror for this case, 

which is the Erickson matter in front of us here. And it's 

come to our attention through the survey that you work for 
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1 the Seattle Police Department. 

2 

3 

4 

5 

JUROR 8: I do. 

COURT: What do you do there? 

JUROR 8: I'm a police dispatcher. 

COURT: That involves people answering, people 

6 calling in and then dispatching officers to help them? 

7 

8 

9 

10 

11 

yes. 

JUROR 8: Correct. 

COURT: Do you make recordings of those calls? 

JUROR 8: I do. I, I don't, but it is available, 

COURT: Alright. How does that process happen? 

12 You don't click record or anything? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 8: No. It's automatically once the call 

comes in, or we push our foot on the foot pedal, it 

automatically records it. 

COURT: How long have you been a dispatcher? 

JUROR 8: Thirty-three years. 

COURT: Alright. All with Seattle? 

JUROR 8: Right. 

COURT: Alright. 

JUROR 8: No. About a year with Port of Seattle 

and 32 with Seattle. 

COURT: The last 32 with Seattle? 

JUROR 8: Yeah. 

COURT: There are a number of witnesses who could 
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1 be called in this case. They include Seattle police officer 

2 Kevin Oshikawa Clay, Seattle police officer Matthew Chase, 

3 Seattle police officer Keith Swank, Ryan Swanson, and 

4 investigator Marlin Torres. Do you know any of those 

5 people? 

6 JUROR 8: I know of them. I don't know them 

7 personally. Keith's my, was my supervisor at one time. 

8 COURT: He was your supervisor as a dispatcher? 

JUROR 8: Right. 

COURT: He was a dispatcher or? 

9 

10 

11 

12 

13 

JUROR 8: He was my supervisor as a police officer 

sergeant. 

COURT: Oh, a police officer supervising the 

14 dispatchers? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 8: Uh hm, right. 

COURT: How long ago was he your supervisor? 

JUROR 8: Three years ago. 

COURT: Okay. For about how long? 

JUROR 8: About three years. 

COURT: For about three years? 

JUROR 8: Uh hm. 

COURT: So from about six years ago to about three 

years ago? 

JUROR 8: Yeah. 

COURT: Alright. How often and in what way did you 
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1 interact with him as your supervisor? 

2 JUROR 8: He was, he assigned my position where I 

3 worked for the evening. I would go to him if I had a 

4 conflict. He was our supervisor on the floor. 

5 

6 

7 

week? 

COURT: How often did you talk to him in say a 

JUROR 8: Maybe just like talking like right now, 

8 maybe every day, just saying hi. 

9 COURT: Alright. And so he, he was your supervisor, 

10 he controlled where you worked, when you worked, if there 

11 was a problem with somebody else, a problem with equipment, 

12 all those regular supervisory duties? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 8: Right. 

COURT: Alright. So you've had significant exposure 

to him. Alright. Thank you. 

Mr. Singla, do you have any questions? 

MR. SINGLA: I don't, Your Honor. 

COURT: Mr. Schwarz. 

MR. SCHWARZ: And Ms. McMahon, your duties as a 

dispatcher, they, could you, could you explain to us what 

exactly you do. 

JUROR 8: I would-- as a dispatcher, there's two 

different: call taker, dispatcher. Call taker: take the 911 

call and ask questions of the caller. 

police cars to the scene. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SCHWARZ: And do you do both of those or just 

the dispatcher part? 

JUROR 8: I do both. 

MR. SCHWARZ: And do you think it might be 

difficult for you to set aside the knowledge that you have 

of how that process works and just consider facts that are 

presented in front of you in court if you're asked to do so? 

JUROR 8: I think so. Because I don't know every 

case or call that we've taken or what an officer does after 

the case. I would know maybe more if I took the call or 

I've talked to an officer that might have been involved in 

something. 

MR. SCHWARZ: But do you think you can set aside 

the, how the entire process works and not, not take that 

into consideration or would that be very hard for you to do? 

JUROR 8: What exactly do you mean by that? 

MR. SCHWARZ: So you, you have a knowledge of how 

the, the dispatch report process, both the report process 

and the dispatch, dispatch process go, correct? 

JUROR 8: Meaning how the officer writes a report? 

MR. SCHWARZ: Meaning how the calls are received by 

your office and how a dispatch has been sent out for an 

officer to respond to that call. 

JUROR 8: Yes. 

MR. SCHWARZ: And do you think it would be 
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1 difficult for you to set aside that information and not 

2 consider it if you were presented with facts about how a 

3 particular situation worked? 

4 

5 

JUROR 8: I think I could. 

MR. SCHWARZ: You think you could do that. And 

6 your interaction, I'm sorry, I, I missed which officer you 

7 said was your supervisor. 

8 

9 

JUROR 8: Keith Swank. 

MR. SCHWARZ: Keith Swank. Did you, did you find 

10 him to be, did you find it to be a positive experience 

11 working for him? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 8: Yes. 

MR. SCHWARZ: Did you find yourself trusting him? 

JUROR 8: Yes. 

MR. SCHWARZ: Do you think it would be, you would 

credit his word more than just some stranger who you had 

never met before based on that experience? 

JUROR 8: I don't know. I can't answer that 

because I think it all goes to what I'm hearing is the 

facts. I can't say that the officer is right or wrong. 

MR. SCHWARZ: But you, but you know, you know Keith 

Swank and you trust him. That's what you said a moment ago. 

JUROR 8: Yes. 

MR. SCHWARZ: And someone else you've never met 

before, they'd be starting without any base level of trust. 
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1 Is that right? 

2 

3 

JUROR 8: Yes. 

MR. SCHWARZ: Versus Mr. Swank, you would, you do 

4 have a level of trust with him? 

5 

6 

JUROR 8: Yes. 

MR. SCHWARZ: Do you would, would you consider him 

7 to have more credibility initially than somebody who you had 

8 never contacted before? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 8: I guess so. 

MR. SCHWARZ: Thank you. No further questions. 

COURT: Is there a motion? 

MR. SCHWARZ: Yes, please, Your Honor. Defense 

would move to strike Ms. McMahon for, for cause based on her 

connections with, with Lieutenant Swank, and thank her for 

being here. 

COURT: Does the City wish to ask her any follow-up 

questions? 

MR. SINGLA: No questions and no objection. 

COURT: Alright. 

Ma'am, thank you for being here. You're not a good 

fit for this jury because, although you're a dispatcher and 

there's some issues with dispatch in this case, those seem 

to be pretty minor. My bigger concern is this officer was 

your supervisor. You interacted with him regularly. It's 

not a comment on you. Just it happens to be you know 
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1 someone who's going to testify in the case. So we'll send 

2 you back upstairs. They may very well send you to another 

3 case. They may tell you you're done for the day or even 

4 week. But thank you very much for your time coming in for 

5 jury duty. We appreciate that you're here. Thank you. 

6 JUROR LEAVES 

7 COURT: Alright. So that leaves us with two 

8 potential extra jurors if you both exercise all your 

9 peremptories and there are no more challenges for cause. 

10 I'm comfortable going forward with jury selection without 

11 calling in more jurors, but we could call to have some more 

12 jurors added to the panel if you can convince me that that's 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

going to be necessary or likely necessary. There's no way 

to know. I realize this. We could have five challenges for 

cause or zero. 

MR. SINGLA: The, the concern that the City has, 

Your Honor, is that the two charges -- and the court has had 

a preview of the kind of questions that I'll probably ask, 

which are, have to do with weapons. Or more specifically, 

what I have a concern with is the resisting arrest and 

interactions with police officers. 

Just based upon what has happened in the last 

couple of years, what I've found in the years that I've 

conducted regarding police officer is that some jurors tend 

to have very strong opinions that they can't set aside when 
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1 it comes to conduct of police officers. In the abundance of 

2 caution, I think it'd be appropriate to just have two 

3 additional jurors for the ones that we've excused. 

COURT: Your position? 4 

5 MR. SCHWARZ: Defense would defer to the court on 

6 this issue. Thank you. 

7 COURT: Amy, how long will it take to get an 

8 additional two jurors down? 

9 AMY: It shouldn't take long, Your Honor. Last I 

10 checked, they had plenty in the panel upstairs. 

11 COURT: They did? Alright. In an abundance of 

12 caution, we'll try to get two more down. I'm not ruling on 

13 whether they'll be added yet. We'll see if we're able to 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

get them, and then I'll make a final ruling. 

(Pause) 

AMY: Your Honor, she has two. 

COURT: Okay. Take how long about? 

AMY: Shouldn't be long. 

COURT: Five minute recess? Okay. 

OCTOBER 21, 2014 

End Time: 14:41:28 
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1 

2 

3 

OCTOBER 21, 2014 

Start Time: 02:51:05 

COURT: You may be seated. Alright. You both got 

4 the additional two names. Is that right? 

5 

6 

7 

MR. SINGLA: Yes, Your Honor. 

MR. SCHWARZ: Yes, Your Honor. Thank you. 

COURT: Alright. So Amy, is Geronimo going to be 

8 No. 17? 

9 AMY: Yes, Your Honor. 

10 

11 

12 

COURT: And Stone will be No. 18? 

AMY: Yes, Your Honor. 

COURT: So that we're clear going forward. Alright. 

13 We will bring out the jurors. 

14 JURORS PRESENT 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Alright. You may all be seated. You 

should each have a numbered placard. If you could please 

raise that over your head at this time so I can see it. 

Alright. Thank you. You may put them down. That's a 

hearing test. You've all passed. You can hear me. 

But what we do here is very important, and it is 

extremely important that you be able to hear everything that 

is said throughout the trial process. If you have any 

problems hearing me or anybody else at any time, I want you 

to wave that number over your head. And if you don't have 

it anymore for some reason, just wave your hand. 

JURY SELECTION, 10/21/14 110 



1 

2 device. 

We have up here in the corner an assisted listening 

It's tied into all of our microphones, and it 

3 broadcasts the sound, it rebroadcasts it. And if you want, 

4 we can give you headphones that will play the sound loudly 

5 directly into your ears. Anybody has a problem, it's very 

6 important you let me know. 

7 

8 

9 

time. 

I have some instructions to read to you at this 

The remarks that I make, the questions I ask and 

10 the questions that I permit the lawyers to ask and the 

11 instructions that I give are directed to the attention of 

12 every juror in the courtroom. Every juror is cautioned to 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

pay close attention to these proceedings. 

In order that the case be tried before an 

impartial jury, the lawyers and I will ask you questions, 

not to embarrass you or to pry into your private affairs but 

to determine if you're unbiased and without preconceived 

ideas which might affect this case. You should not withhold 

information in order to be seated on this particular jury. 

You should be truthful in your answers rather than answering 

in the way you feel the lawyers or the court expect you to 

answer. 

It is presumed that when a jury has been selected 

and accepted by both sides each of you will keep an open 

mind until the case is finally submitted, will accept the 
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1 instructions of the court, and will base any decision upon 

2 the law and the facts uninfluenced by any other 

3 consideration. The purpose of the questions on voir dire is 

4 to determine if you have that frame of mind. 

5 The lawyers have the right and the duty to 

6 challenge any jurors for cause. They may also challenge up 

7 to three jurors without giving any reasons. These are called 

8 peremptory challenges. You should not take offense if you 

9 are challenged since the challenge is not exercised as a 

10 personal reflection upon you. 

11 At this time, I'm going to ask everyone to 

12 introduce themselves. Mr. Singla is the plaintiff's 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

attorney. 

MR. SINGLA: Thank you, Your Honor. Good 

afternoon, ladies and gentlemen of the jury. My name is 

Sumeer Singla. I'm the assistant city prosecutor for the 

City of Seattle. 

COURT: Mr. Schwarz is Mr. Erickson's attorney. 

MR. SCHWARZ: My name is William Schwarz. 

to represent Mr. Erickson. 

COURT: Thank you. 

I'm here 

And this case will be the City of Seattle v. Mr. 

Erickson. There are two charges. They are unlawful use and 

display of a weapon, specifically, a knife, and resisting 

arrest. 
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1 Keep in mind that these charges are only an 

2 accusation. The filing of the charges are not evidence that 

3 the charges are true. 

4 Mr. Erickson has entered a plea of not guilty. 

5 That plea puts in issue every element of the crimes charged. 

6 Mr. Erickson is presumed innocent. This 

7 presumption continues throughout the entire trial unless you 

8 find it has been overcome by the evidence beyond a 

9 reasonable doubt. 

10 The plaintiff has the burden of proving each 

11 element of the crime beyond a reasonable doubt. The 

12 defendant has no burden of proving that a reasonable doubt 

13 exists. Mr. Erickson has no duty to call witnesses, produce 

14 evidence, or to testify. 

15 A reasonable doubt is one for which a reason 

16 exists. It may arise from the evidence or the lack of 

17 evidence. A reasonable doubt is a doubt that would exist in 

18 

19 

20 

21 

22 

23 

24 

25 

the mind of a reasonable person after fully, fairly, and 

carefully considering all of the evidence or the lack of 

evidence. 

In a civil case, the plaintiff must prove his or 

her case by a preponderance of the evidence, that is, by the 

greater weight of the evidence. In a criminal case such as 

this one, the plaintiff must prove every element of the 

crime charged beyond a reasonable doubt. 
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1 In a civil case, the verdict does not need to be 

2 unanimous. But in a criminal case, as this one, the law 

3 requires that all jurors agree. 

4 I'm now going to ask you a number of questions, and 

5 if you would answer yes or probably yes to any of the 

6 questions, I want you to raise your placard. Err on the 

7 side of being over inclusive, okay, with your answers. 

8 Has anyone ever heard of this case before being 

9 called in for jury service? There are no placards. 

10 Has anyone ever expressed an opinion to you 

11 concerning this case? And there are no placards. 

12 

13 

14 

15 

Does anybody know either of the lawyers involved in 

this case, Mr. Erickson, myself, or any of the court staff? 

There are no placards. 

There are a number of people who might be called as 

16 witnesses in this case. They include Seattle police officer 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Kevin Oshikawa Clay, Seattle police officer Matthew Chase, 

Seattle police officer Keith Swank, Ryan Swanson and 

investigator Marlin Torres. Does anybody know any of those 

people? There are no placards. 

Is there anyone here who's had a similar or related 

type of incident or any experience related to a similar type 

of incident? Have you ever been charged with resisting 

arrest or unlawful use of a weapon? Have you been a witness 

in such a situation? Have you had a very close friend or 
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1 relative be involved in a similar or related situation? 

2 Juror No. 18 in the back. What was your 

3 experience? 

4 JUROR 18: Long time ago, I was pretty young, 

5 interfered (inaudible,) got pretty banged up. 

6 COURT: You got pretty what? 

7 JUROR 18: Pretty banged up. 

8 COURT: Oh, banged up. 

JUROR 18: Yeah. 9 

10 COURT: Alright. So tell me what you mean by you 

11 interfered with a domestic violence. 

12 JUROR 18: My neighbor was fighting hugely and at a 

13 certain point where the (inaudible)and I went onto the 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

porch. I was actually detained by the police (inaudible). 

COURT: And you were detained for what purpose? 

JUROR 18: Because they thought I was the 

perpetrator. 

COURT: Oh. And you got banged up how? 

JUROR 18: By everybody in the system. 

COURT: Oh, not physically? You didn't get beat 

up? 

JUROR: (Inaudible) 

COURT: No? It's just that the system thought you 

were the perpetrator? 

JUROR 18: Yeah. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

jail? 

COURT: For about how long? 

JUROR 18: Five days. 

COURT: Alright. And what happened eventually? 

JUROR 18: I was released. 

COURT: Okay. And did you spend those five days in 

JUROR 18: (Inaudible) 

COURT: And that's a yes? 

JUROR 18: Yes. 

COURT: Alright. And about how long ago was that? 

JUROR 18: Thirty years. 

COURT: Alright. And what area of the country? 

JUROR 18: California. 

COURT: Is there anything about that experience 

that would cause you to be concerned that you could not be 

impartial in a case such as this one with what little you 

know about it? 

JUROR 18: Not really. You were asking about a 

19 violent case and. 

20 

21 

22 

23 

24 

25 

COURT: Absolutely. 

JUROR 18: I can see both sides rather readily now. 

COURT: Alright. W.ell, it's good that you answered 

the question more over inclusive and answered yes. I always 

follow that up to see if you think it will affect you. 

Doesn't seem like it does. If you change your mind, please 
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1 let me know. 

2 

3 

Juror No. 14, ma'am. 

JUROR 14: I have a question. Is it if you just 

4 know someone, like you work with them? 

5 COURT: Well, I would call it someone that you know 

6 very well, I mean, you know, we say just someone you met or 

7 someone you know; it could be hundreds of people. But is it 

8 someone you knew very well or you were closely involved in 

9 the situation, please let us know about it. Doesn't apply? 

10 JUROR 14: Well, I don't know. I mean, it's 

11 somebody I work with and have lunch with, but not on a daily 

12 basis. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Alright. Why don't you tell me what 

happened. 

JUROR 14: One person (inaudible) 

COURT: I didn't hear that. 

JUROR 14: One person that I worked with stabbed 

the other person that I knew. I knew both the victim and 

the murderer actually. 

COURT: Alright. And how long ago was that? 

JUROR 14: It was a long time ago. It was at least 

25 years ago. 

COURT: Alright. And somebody was stabbed with a 

knife? 

JUROR 14: Yes. 
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1 

2 

3 

COURT: And did you see any of it happen? 

JUROR 14: No. 

COURT: Did it happen at your workplace? 

4 JUROR 14: I worked in a hotel. And it was a 

5 staffing house for a hotel, so it didn't happen in the 

6 actual building I was in. 

7 COURT: Okay. Were you involved in any of the 

8 legal repercussions from that? 

9 JUROR 14: No. I just saw the people when they, 

10 when they first came to report it and were very, very upset 

11 about it. 

12 COURT: Did you see, for example, people who were 

13 bloodied from this incident? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 14: No. 

COURT: Did you see someone taken away by an 

ambulance or a coroner or anything like that? 

JUROR 14: No. 

COURT: Is there anything about that experience 25 

years ago that causes you to be concerned you couldn't be 

impartial in a case like this one? 

JUROR 14: I don't think so because I didn't know 

the people and. Even though I don't really understand why 

it happened, I think I've come to accept that it happened 

and I think it was dealt with in a fair way, so. 

resolved to my satisfaction. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Okay. Thank you. 

Anybody else? 

Juror No. 3. 

JUROR 3: Do you count being a victim? 

COURT: Of what? 

JUROR 3: Of a break-in when I was a teenager with 

my sister home alone. Very traumatic situation. 

COURT: Did it involve someone using a knife or 

displaying a weapon? 

JUROR 3: Uh huh. 

COURT: Yes? 

JUROR 3: Yes. 

COURT: And you were home or she was home? 

JUROR 3: We were both home. 

COURT: Okay. What happened? 

JUROR 3: It's a little awkward. It was the case, 

it was in Sacramento. It was the east area rapist who broke 

into our house when our parents weren't home. And my sister 

was raped. I was not, but we were tied up and held at knife 

point. 

COURT: Would you like to discuss that further in a 

more private setting or would you like to continue answering 

questions here and now? 

JUROR 3: Maybe private. 

COURT: Okay. We'll continue talking in just a 
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1 minute. 

2 And there was another placard up. 

3 Juror No. 10. 

4 JUROR 10: Yeah, about, about eight years ago, when 

5 I was serving as a CEO for Boys and Girls Clubs of King 

6 county, one of our youth was, one of our leaders actually, 

7 was down in Rainier Valley and was, the police thought that 

8 he had, maybe have been involved in an incident, so he was 

9 wrestled to the ground. And he later chose to sue the 

10 police department and I was called as a witness. Not, not 

11 as a witness but a character witness. 

12 COURT: Okay. So was this child involved in a 

13 crime or he was mistakenly identified? 

14 JUROR 10: He was not, no. He was mistakenly 

15 identified. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Alright. And you saw it all happen? 

JUROR 10: No, I was not a witness. I was, I knew 

him, and so I was brought in during the trial as a character 

witness for the youth. 

COURT: Okay. How long ago was all of that? 

JUROR 10: Probably seven years ago. 

COURT: Alright. And here in King County? 

JUROR 10: Yes. 

COURT: Is there anything about that experience 

that would cause you to be concerned about your ability to 
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1 be impartial in a case like this one? 

2 

3 

4 

5 

6 

7 

8 

9 

JUROR 10: No. 

COURT: Alright. Thank you. 

Alright. Anybody else? No, alright. 

I'd like to know if anyone here is in any way 

connected with the administration of justice. Do you work 

for or are you affiliated with the police department, a 

sheriff's office, a marshal's office, a court system, a 

public defender or a prosecutor, a private law firm or 

10 private investigatory firm? Any association yourself with 

11 any law enforcement of any sort of variety, raise your 

12 placard, please. There are no placards. 

13 Is there anybody here who has a very close friend 

14 or relative who is in any way associated with any of the 

15 

16 

17 

18 

19 

groups that I just mentioned, or law enforcement? 

Juror No. 1. 

JUROR 1: My wife's niece, her husband is a police 

officer at City of Everett. 

COURT: Alright. And that would be your, your 

20 wife's niece's husband? 

21 

22 

23 

24 

25 

often? 

JUROR 1: Shirt tail relative, yeah. 

COURT: And this person, do you see them very 

JUROR 1: Around holidays, but not too much, yeah. 

COURT: And do you talk to that person about their 
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1 work? 

2 

3 

JUROR 1: Not really. Maybe some, but not really. 

COURT: Have you talked in the past about certain 

4 cases or incidents or arrests or investigations? 

5 

6 

JUROR 1: No. 

COURT: Anything about that relationship or any 

7 conversations you've had related to that relationship that 

8 would cause you to be concerned you couldn't be impartial in 

9 a case like this one? 

10 JUROR 1: No. 

11 

12 

COURT: Alright. Thank you. 

Anybody else, close friend or relative involved in 

13 law enforcement in some way? No? Alright. Thank you. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

There is a stage of the trial which you don't 

usually see in movies and TV involving when the judge will 

read to the jury when they're selected instructions on the 

law of the case. It happens after opening statements, and 

then there is evidence presented and then just before the 

closing argument, there is this instructional phase. The 

judge reads a large number of instructions to the jury. 

This question is about that phase of the trial. Is 

there anybody here who would be concerned that they would 

not be likely or able to follow my instructions on the law 

because of your personal beliefs? Anybody concerned that 

their personal beliefs is going to cause them to not follow 
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1 the instructions that I give on the law? Please raise your 

2 placard. It's okay if that's the case. Now is the time to 

3 let me know. There are no placards. 

4 I've asked a number of questions designed to ferret 

5 out people who may have dealt with situations, similar 

6 situations in the past or maybe have concerns that they may 

7 not be able to be impartial, but I haven't asked every 

8 possible question that bears on that issue. If you have a 

9 

10 

concern that you might not be able to sit on this case and 

be impartial, please let me know at this time. For any 

11 other reason, raise your placard. No. Alright. 

12 We believe this case will be over probably by the 

13 end of the day. Well, I'd say at this point probably by 

14 mid-day on Thursday, although you never know for sure. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Sometimes things take longer. Is there anybody who would 

have a problem serving on this jury if they had to be here 

through the end of the day Thursday on this week? Anybody 

have any scheduling problems? Anybody have any scheduling 

problems being here through mid-day, through lunch on 

Friday? 

Juror No. 13. 

JUROR 13: Well, a little bit. I was supposed to 

be with my daughter's field trip. 

minor. 

I know that seems very 

COURT: Not necessarily. Your daughter is about 
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1 how old? 

2 JUROR 13: Four. 

3 

4 

5 

6 

7 

8 

9 

COURT: How long has this trip been planned? 

JUROR 13: It's been planned for about two or three 

months. 

COURT: Okay. 

JUROR 13: It's to a farm in Carnation. 

COURT: Pumpkin patch sort of thing. And how -- if 

you weren't able to go, what would happen? 

10 JUROR 13: She would have a chaperone, another 

11 parent. 

12 

13 

14 

COURT: And she'd still be able to go? 

JUROR 13: Yes. 

COURT: And you feel she'd be safe and taken care 

15 of? 

16 JUROR 13: Yes. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Alright. I'm going to keep that in mind. 

We'll see where that goes. 

Anybody else? 

I'm going to ask you a final catchall question. Is 

there any reason that you don't think you should be a juror 

on this case? We've covered impartiality. We've covered 

scheduling issues. Sometimes a juror says, "I can't sit for 

a long period, I have a medical problem, I have an objection 

to the judicial process." This is speak now or forever hold 
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1 your peace. Do you think there's some reason that you 

2 should not be on this jury? Please let me know. No? There 

3 are no placards. 

4 Alright. What I'm going to do at this time, I 

5 think we're going to have all of the jurors other than Ms. 

6 Peterson head back with Ms. Johnson and we'll continue to 

7 ask a few questions. 

8 JURORS LEAVE 

9 

10 

COURT: Alright, Ms. Johnson, you can come up here. 

JUROR 3: Oh, I can? 

11 COURT: Yeah. Have a seat right here. Alright. 

12 First, we're still in a somewhat public setting as you're 

13 aware, and I want to make sure you know we're being 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

recorded. That red clock on the counter there is running. 

That means we're being recorded. 

JUROR 3: Okay. 

COURT: It sounds like you were involved in a very 

significant situation from probably a physical and emotional 

perspective. Are you comfortable talking about it now? 

JUROR 3: In front of everybody, not, so much with 

people I don't really know. 

COURT: Okay. Which would be everybody in the 

courtroom? 

JUROR 3: Yeah. 

COURT: Do the attorneys have a position on how we 
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1 should proceed in this manner? There are a number of 

2 possible ways to proceed. 

3 MR. SCHWARZ: Your Honor, defense would propose 

4 that Ms. Peterson is it? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 3: Yeah. 

MR. SCHWARZ: That Ms. Peterson be stricken either 

for cause or for hardship. I think hardship would be -- I 

think there's a clear hardship to me in terms of the 

emotional issues that I think she might have to talk about 

in order for us to -- about her feelings, her, and whether 

she can be impartial in this case. 

Alternatively, we could potentially have a 

conversation off the record to, in chambers, to explore 

further, but I have concerns regarding the public nature of 

the trial and I think that, that probably would not work. 

COURT: Mr. Singla. 

MR. SINGLA: Thank you, Your Honor. Your Honor, I 

--first of all, good afternoon, ma'am. I don't think 

we've, we don't have a basis to see whether or not a 

hardship actually exists. There's only one question that 

was asked Ms. Peterson, to which she gave a limited reply. 

I'll defer to the court. There are a number of 

ways, most recent case law has addressed the way of 

addressing jurors and inquiring of jurors that make it 

public without need for, for anguish or embarrassment. 
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1 defer to the court. 

2 COURT: Do you have a suggestion? 

3 MR. SINGLA: Well, Your Honor, there's a number of 

4 ways we can do it. We can ask limited questions and thereby 

5 establish, establish the parameters afterwards. I do 

6 believe that the voir dire of jurors of this particular 

7 nature are to be done in public and on the record. 

8 COURT: So that doesn't leave a number of options 

9 as you just suggested. 

10 

11 inquire. 

MR. SINGLA: If the court -- I'm more than happy to 

If the court wants to inquire with limited 

12 questions, I think that may give us a little bit more basis 

13 to see if whether a hardship can be developed at this point. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: So your position is that there's, one 

option is to proceed by having some questions asked of Ms. 

Peterson and see where it goes? 

MR. SINGLA: Correct. 

COURT: I unfortunately tend to agree and I think 

Mr. Schwarz does too. We don't have a lot of options. We 

might be able to do an in chambers on the record 

conversation. However, we don't have the ability to do that 

here. 

this. 

So I'm going to start, Ms. Peterson, by telling you 

If there's anything anybody asks you at this point 

that you 1 re uncomfortable answering, just say, ~I'm not 
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1 comfortable answering that." 

2 

3 

4 

JUROR 3: Okay. 

COURT: Then we'll see where we go. 

JUROR 3: Okay 

5 COURT: What they're saying is that they may get 

6 enough information about things that you're able to talk 

7 about without having to go into some of those other things. 

8 JUROR 3: Other things, okay. 

9 COURT: So I understood from what you said 

10 originally that a pretty significant crime was committed 

11 against you and our sister in California. 

JUROR 3: California. 

COURT: About how long ago? 

JUROR 3: 1976. 

COURT: And the perpetrator of that crime was 

wielding a knife? 

JUROR 3: Yes. 

12 

13 

14 

15 

16 

17 

18 COURT: and were you or any of your family members, 

19 did he or she -- it was a he? 

20 

21 

22 

23 

24 

25 

JUROR 3: It was a he. 

COURT: Did he use the knife? 

JUROR 3: Nobody was cut. 

COURT:. No one was cut? 

JUROR 3: No. 

COURT: But there was a threat to use a knife 
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1 essentially? 

2 

3 

4 

5 

JUROR 3: Uh hm. 

COURT: Yes? 

JUROR 3: Yes. 

COURT: Okay. And has that caused, does bringing 

6 up the, this incident cause you to be stressed out or 

7 disturbed to some degree? Does it cause you some anguish? 

8 JUROR 3: A little bit. Just, you know, just like 

9 I didn't expect it to kind of come up. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Sure. 

JUROR 3: So a little bit, yes. 

COURT: This case, I believe that when the City 

will present its evidence, the City will likely try to 

convince the jury that there was a knife used in this case. 

JUROR 3: Okay. 

COURT: The belief is that it would indicate nobody 

was directly harmed, nobody was cut. 

JUROR 3: Right. 

COURT: But that there was a knife that was sort of 

waved around. There may be allegations, I'm not sure, that 

there was, there was sort of threatening behavior. 

JUROR 3: Okay. 

COURT: Or that there was defensive behavior, for 

that matter, but it involved a knife. 

JUROR: Okay. 
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1 COURT: Considering the trauma that you've been 

2 through, do you feel like you can hear a case like that and 

3 be impartial without having memories of a significant event 

4 affecting your judgment? 

5 JUROR 3: I think probably. You know, it's like, 

6 like you said, it's, like it was traumatic. But I mean, I 

7 feel like I would hope I could be impartial. 

8 

9 

10 

COURT: You would hope you would be impartial. 

JUROR 3: Yeah. Can I? 

COURT: And of course, you want to because you're a 

11 good citizen. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 3: Yeah. 

COURT: The question is do you think you would be 

or do you think there's even a somewhat minor risk that you 

would not be able to be looking at the evidence the same way 

as sort of somebody who didn't have that --

JUROR 3: I suppose there's a minor risk, someone 

who didn't have that experience. 

COURT: Alright. 

JUROR 3: Yeah. 

COURT: Alright. 

Mr. Schwarz, do you still make your motion? 

MR. SCHWARZ: Yes, Your Honor. 

MR. SINGLA: May I, may I inquire a little bit, 

Your Honor? 
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1 COURT: You can. I'll just remind you that if 

2 there's a question you're uncomfortable answering, don't 

3 feel like you're obligated. 

JUROR 3: Okay. 

COURT: Go ahead. 

MR. SINGLA: Thank you. 

4 

5 

6 

7 Good afternoon, ma'am. Ma'am, just to follow up on 

8 what the judge said, you may or may not actually see 

9 evidence of a knife or, or folks talking about a knife. We 

10 can't tell what's going to happen. But my question is based 

11 on the traumatic incident you had, say you see a knife, 

12 would that trigger something in you that, that would cause 

13 you to stop and then reel back? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 3: No. 

MR. SINGLA: Thank you. 

COURT: What about a video of someone displaying a 

knife in an offensive or a defensive manner? Not just 

walking in the kitchen holding a knife, but in a crowd of 

people sort of I'm gesturing for the record. 

JUROR 3: No. No. 

COURT: You have no concern about seeing anything 

like that at all? 

JUROR 3: No. 

COURT: Mr. Singla, your position. 

MR. SINGLA: Your Honor, at this point, I don't 
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1 believe that we have a reason for cause or hardship based 

2 upon the juror's responses. 

3 

4 

5 

6 

COURT: Mr. Schwarz. 

MR. SCHWARZ: May I inquire, please, Your Honor? 

COURT: Again, with the same reminder. 

MR. SCHWARZ: Ms. Peterson, thank you for being 

7 here and sharing with us some, a very traumatic event in 

8 your life. 

9 Have you, were you ever subsequently diagnosed with 

10 any conditions based on the experience that you had? 

11 

12 

JUROR 3: No. 

MR. SCHWARZ: Posttraumatic stress disorder comes 

13 to mind. And given that you were the victim of the 

14 situation where you were threatened with a knife, do you 

15 think it would be harder for you to see someone, to be 

16 impartial about whether someone who does have a knife is the 

17 

18 

19 

20 

21 

22 

23 

24 

25 

aggressor or the, or someone who's acting in a defensive 

manner protecting themselves, do you think that that would 

be harder for you to be impartial about that distinction? 

JUROR 3: I don't know. I feel like I'm 

conflicting myself, but it's difficult to know. 

MR. SCHWARZ: Can you explain for us a little bit 

why you're having, having trouble with that? 

JUROR 3: In this incident, I never saw the knife. 

I felt it, but I don't have an image of someone wielding a 
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1 knife in my head. That's not what I saw. 

2 MR. SCHWARZ: Have you since then, have you ever 

3 encountered somebody wielding a knife on a subsequent 

4 occasion? 

5 

6 

JUROR 3: No. 

MR. SCHWARZ: Have you ever used a knife to protect 

7 yourself or anything along those lines? 

8 

9 

JUROR: No. 

MR. SCHWARZ: And did the experience that you had 

10 go into your deciding not to perhaps carry a knife to defend 

11 yourself? I think some people carry a knife to protect 

12 themselves use, it sounds like you've made a choice not to 

13 do that. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 3: Uh uh. 

MR. SCHWARZ: Did that go into, did that experience 

go into that choice? 

JUROR 3: No. No, I just don't. I just don't, no. 

MR. SCHWARZ: I have no further questions. Thank 

you, Your Honor. 

MR. SINGLA: None from the City, Your Honor. 

COURT: Ms. Peterson, you clearly have some 

feelings about knives in general because of your past 

experience. Mr. Erickson is charged with a criminal 

offense. The charge is alleged that there was a knife 

involved. The question that I'd like to ask you is if you 
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1 were in his shoes, do you feel that you would be a good 

2 juror and an impartial juror? Everybody has some 

3 partiality. But compared to the average person who's not 

4 

5 

6 

7 

8 

9 

10 

been through a horrible traumatic experience, do you have 

any concerns if you were in his shoes that you would be more 

likely to have a partiality or a concern or reaction to a 

knife than other jurors who hadn't been through that? 

JUROR 3: If I was in his shoes and I was sitting 

on the jury. Is that what you're asking? 

COURT: You're sitting in his shoes and there was 

11 someone who had this experience, would you be concerned that 

12 there would be a possibility that that person could be less 

13 partial or could have an emotional reaction to the 

14 situation? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 3: Yes. 

COURT: Thank you. 

Mr. Schwarz. 

MR. SCHWARZ: I maintain my previous motions and I 

don't have any further argument. 

motion. 

COURT: Mr. Singla. 

MR. SINGLA: Your Honor, the City has no objection. 

COURT: Ms. Peterson, I'm going to grant the 

I think it's just appropriate, you don't need to 

serve on this jury. I think that -- first, I want to say 

how much I respect you for, one, coming in and giving your 

JURY SELECTION, 10/21/14 134 



1 time, and two, telling us the truth in a very, very, very 

2 difficult situation. 

3 This, you know, I don't know how long I've been a 

4 judge. I know it's been seven years or so. Think this is 

5 the second case I've had involving a knife. And I can see 

6 from your reaction, tearing up, this was the right decision. 

7 You have some issues in your past related to knives. You 

8 don't need to sit through this, and it's not fair to Mr. 

9 

10 

Erickson to have a juror like that. It's not a comment on 

you. I would actually be more concerned if I wasn't 

11 concerned. You should have some issues with what happened. 

12 

13 

JUROR 3: Okay. 

COURT: And I'm very sorry that we've had to ask 

14 you these questions. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

upstairs. 

JUROR 3: That's okay. 

COURT: And you're excused today. 

JUROR 3: Okay. 

COURT: And Ms. Johnson 

And I cannot tell 

JUROR3: Okay. 

COURT: Okay? 

JUROR 3: Uh hm. 

you 

COURT: You're excused. 

is going 

how much 

Bring them right back in, yeah. 

to take you back 

I thank you. 

In fact, I think 

instead what we're going to do is we're going to take a 
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1 little bit of a recess and I'm going to talk to her and 

2 direct her to some services. 

MR. SINGLA: Thank you, Your Honor. 3 

4 COURT: She seemed to have become more emotional as 

5 she walked out. 

6 MR. SCHWARZ: Thank you, Your Honor. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: We'll be at recess. 
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1 

2 

3 

4 

OCTOBER 21, 2014 

Start Time: 03:30:17 

JURORS PRESENT 

COURT: You may be seated. Alright. In just a 

5 minute, we're going to go forward with the City's portion of 

6 voir dire. The City will be allowed to ask you questions, 

7 and then the defense will. 

8 Before we do that, I'll ask each of you to stand at 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

this time and raise your right hand. Do each of you 

solemnly swear or affirm that you will truthfully answer 

questions about your qualifications to act as jurors in this 

case and that all the answers that you gave me previously 

today were true and correct? 

JURORS: (Respond) 

COURT: If you answer affirmatively, you may sit 

down. And for the record, all the jurors are now seated. 

Mr. Singla, you may inquire. 

MR. SINGLA: Thank you. 

Good afternoon, ladies and gentlemen. 

JURORS: Good afternoon. 

MR. SINGLA: Come on. 

JUROR: It's been a long time since I've been--

MR. SINGLA: What was that? 

JUROR: I said it's been a long time since I've 

been in school. 
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1 MR. SINGLA: Well, this is going to be a little bit 

2 like school. Let me -- I know you probably, perhaps you 

3 how many people have already been through voir dire? 

4 

5 

JUROR: Not today. 

MR. SINGLA: But you've been through a voir dire 

6 process. 

7 Some of you may be familiar; others are probably 

8 not familiar. This is a chance for us to have a 

9 conversation, both Mr. Schwarz and I, have a conversation to 

10 see whether or not you're a right fit for this jury. Some 

11 people are a good fit for criminal trials. Some people are 

12 

13 

a good fit for civil trials. 

How many people have been a juror through an entire 

14 trial? Just four people. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR: I was an alternate. 

MR. SINGLA: All the way through a verdict? How 

many people have been all the way through a verdict? Three 

of them all the way through verdict. 

And this is an opportunity for us to have a 

conversation. So what I'm going to ask you is a couple of 

things. One is to speak up loudly. Like I just raised my 

voice, and that's when I was asking for participation. The 

reason being is that you're being recorded by the two mikes 

in front of you. There's no court reporter, so we want to 

make sure that you are speaking loudly so we can pick it up 
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1 as far as the record is concerned and so you can hear each 

2 

3 

4 

other. 

The other reason is this is a conversation where 

I'm going to be asking you a number of questions. I'm going 

5 to be asking you your opinions based upon what some of your 

6 colleagues may say, so I want to, I want to make sure that 

7 you're paying attention and I want to make sure that 

8 everybody's speaking in a proper manner. If you see me 

9 moving back, that's a good sign that I need you to speak up. 

10 The other thing that I'm going to say is I'm going 

11 to refer to you by your juror numbers. Right before you 

12 walked in is the first time we got to know who you were a 

13 little bit and know your last names. And I'm terrible in 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

pronouncing last names, so I'm just not even going to try. 

So with that, you heard the two charges that the 

defendant, Mr. Erickson, is charged with. One is illegal 

possession or use of a weapon, specifically, a knife. 

When you hear that charge, unlawful use of a 

weapon, specifically, a knife, does anybody have a strong 

opinion on it? I warn you, I was a camp counselor, and I 

will start picking on people. Does anyone have a strong 

opinion when I say unlawful use of a weapon? 

JUROR 18: I mean, other than the fact that it's 

scary. 

MR. SINGLA: How is it scary? 
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1 JUROR 18: It's a weapon, and (inaudible). 

2 MR. SINGLA: And what about that would you find 

3 scary? And that's Juror No. 18. And what about that would 

4 be scary to you? 

5 

6 

JUROR 18: Get hurt. 

MR. SINGLA: Juror No. 2, what do you think about 

7 that? 

8 JUROR 2: Same, same answer. It's scary because he 

9 has a knife. He can use it against you. 

10 MR. SINGLA: Is there a distinction between that 

11 knife being sheathed and just being on somebody's belt? You 

12 know, people carry it. Versus somebody having it out? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 2: Yeah, there's a difference. 

MR. SINGLA: And what's the difference? 

JUROR 2: Well, having it out is going to have you 

scared. And having it, you know, strapped to your waist and 

whatnot, maybe you, there's other things like maybe stopped 

on the side of the road or something, or you're going to cut 

something or whatever. 

having it out. 

Personally, it's not as scary as 

JUROR 18: More of a tool. 

JUROR 2: Yeah, a tool. 

MR. SINGLA: So Juror No. 18 said tool. Juror No. 

2, you agreed with that. 

Is there a distinction between using a knife as a 
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1 tool versus as a weapon? 

2 JUROR: There is a difference. 

3 MR. SINGLA: And what's the difference? 

4 JUROR: The difference is using that knife towards 

5 somebody, you know, physically, you know, physically, so. 

6 

7 

8 

that? 

MR. SINGLA: Juror No. 1, what do you think about 

JUROR 1: I think if it's out and it's threatening, 

9 it's threatening you, that's scary, yeah. 

10 MR. SINGLA: And what would -- why threatening? 

11 Why that, why that additional component? 

12 JUROR 1: It just seems that, you know, if it's on 

13 someone's person on their side and it's used as a tool, 

14 that's one thing. But if it's out, the knife's out in 

15 

16 

17 

somebody's hand and it's pointing at you, that's 

threatening. 

MR. SINGLA: Juror No. 6, what do you think about 

18 that? 

19 

20 

21 

22 

23 

24 

25 

JUROR 6: I guess intent is the thing I would think 

of there, what's the intent of having it out. Was it 

malicious or was it, the person had their reason? 

MR. SINGLA: What if you didn't know the 

individual? What if it was just somebody who had a knife? 

JUROR 6: I would steer clear. 

MR. SINGLA: And why is that? 
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1 JUROR 6: Because I wouldn't know what their 

2 thought process was and I wouldn't know what their intent 

3 was. 

4 MR. SINGLA: Juror No. 5, what do you think about 

5 that? 

6 JUROR 5: I think it's the person's intention. So 

7 just having a knife doesn't scare me, but knives can be 

8 

9 

10 

11 

12 

scary, so. 

MR. SINGLA: What do you mean by knives can be 

scary? 

JUROR 5: A knife pointed at you can be scary. A 

knife on somebody, seeing a knife on somebody can be scary. 

13 But I don't think having a knife or a knife in itself is 

14 just scary. It's how it's used or the intention, like she 

15 said. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: Juror No. 4, what do you think about 

that? 

Thank you. 

JUROR 4: Well, you know, when I first heard this, 

I mean, we don't know the circumstances. 

MR. SINGLA: Right. 

JUROR 4: We haven't heard those described, you 

know, if it's offensive or defensive. And you also said 

unlawful use, and we haven't been instructed on the law yet. 

A knife in general is scary. A knife is a weapon. It's 
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1 

2 

3 

scary. Sharp. It can hurt you. Statistically, if you 

think about that, I think it's probably, you know, with 

intent. A knife is a tool. It's something that's been 

4 around forever, so, I mean. We can parse up the words, but 

5 we haven't really heard anything yet. 

6 MR. SINGLA: Right. 

7 And Juror No. 4 brings up a good point. We're 

8 going through this exercise, and sometimes it gets 

9 frustrating because you don't know the context. The purpose 

10 for us is just to see whether or not you're a good fit based 

11 upon your responses. At the end of the day, the judge is 

12 going to give you the instructions on what the law is, and 

13 that will help you make the determination on what the law 

14 is. And Juror No. 4 is very much correct on that. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

So leaving off with what I see is -- from the, from 

the responses that I've gotten is that intent is an 

important factor for most folks. Is that fair to say? Is 

there anybody who says you know what, intent is not a 

factor? Okay. 

Let me put it this way. What if you were 

instructed that intent, you could not consider? You could 

not consider what a person's intent was. Would anybody have 

a problem following that instruction? 

Juror No. 18. 

JUROR 18: I've used a knife as a weapon. 
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1 

2 

3 

4 

5 

6 

7 

MR. SINGLA: I'm sorry, what was that? 

JUROR 18: I have used a knife as a weapon. 

MR. SINGLA: And how -- can you, can you explain a 

little bit more about that? 

therapy. 

beaten. 

JUROR 18: I'd rather not. It's not like I'm in 

It was a long time ago, but I was mugged and 

Prior to the one 25 years ago, I was a teenager. 

8 And they didn't back off, so I used a weapon. 

9 MR. SINGLA: Would you feel more comfortable 

10 talking about that with the judge and counsel present about 

11 that situation? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 18: How detailed do you want to go? 

MR. SINGLA: Can you give me a moment? 

Your Honor, I think it's important to inquire of 

Juror No. 18 in further detail. It seems like he feels 

uncomfortable about doing that in the presence of the rest 

of the jurors. 

COURT: Sir, you said you're not fully comfortable 

talking about that in front of the other jurors, which is 

absolutely fine. At the end of the selection process, if 

you'd like, we could have you talk here just with me and the 

attorneys in a little bit more private setting. Would you 

like that? 

JUROR 18: It's up to you. I just don't want to 

get too graphic in front of an audience. 
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1 COURT: It's up to you actually. I don't mind at 

2 all. We'll give you that opportunity if you want it. 

3 

4 

JUROR 18: He may or way not have lived. 

COURT: Alright. We're going to proceed 

5 questioning Juror No. 18 on this in a more private setting 

6 outside of the presence of the other jurors, but we'll do 

7 that later. So we're going to move on. We'll come back to 

8 you at the end, okay? 

9 MR. SINGLA: So going back -- and thank you, Juror 

10 No. 18. 

11 Going back to the question. What if you were given 

12 the instruction that you cannot consider it? Would anyone 

13 have a problem following that instruction? What if the 

14 judge -- you, Juror No. 16, you have your hand raised. Can 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

you tell us why? 

JUROR 16: (Inaudible) 

MR. SINGLA: And why would that be important to 

you? 

JUROR 16: Because, as other people have pointed 

out, it can be a tool or it can be a weapon. Whether it's 

one or the other is based on intent, on how that person's 

going to use it. 

MR. SINGLA: And even if the judge said, "You know 

what, Juror No. 16, you are not to consider intent. You are 

supposed to follow the instruction and intent is not part of 
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1 that instruction," do you feel like you could not follow 

2 that instruction? 

3 JUROR 16: I would have to, I mean, if you're 

4 allowed to consider context, I may be able to follow it. 

5 But, but not being able to consider context at all, I 

6 wouldn't, I would not be able to. 

7 MR. SINGLA: What if you were told you've got the 

8 evidence, you're to consider the evidence that's been given 

9 to you, but the instructions just say there's nothing about 

10 intent that you can consider? Would you be able to then 

11 follow them? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR 16: It depends on the situation. It depends 

on the details of the case. If the context made it clear 

whether the knife was to be used as a tool or a weapon, then 

I could rely on context. 

MR. SINGLA: Anybody else feel like that, Juror No. 

16? You know, you were given a specific instruction you're 

not to consider intent. You say, nsorry, I've got to have 

context, I can't follow this." 

Juror No. 13. 

JUROR 13: I, I agree with what (inaudible). 

MR. SINGLA: Anybody else? 

The second charge here is resisting arrest. How 

many people have seen somebody being arrested? Juror Nos. 

4, 5, 16, 13, 18, and 11. Juror No. 11. 
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1 Juror No. 11, thank you. What did, what, what did 

2 you see? 

3 JUROR 11: (Inaudible) drunk and I saw him arrested 

4 on the street. 

5 

6 

7 

8 

9 

10 

resist 

MR. SINGLA: 

JUROR 11: 

MR. SINGLA: 

arrest? 

JUROR 11: 

MR. SING LA: 

Was it 

No. 

And did 

No. 

And was 

somebody you knew? 

that, did that individual 

that the only time that you've 

11 seen it? 

12 JUROR 11: I've seen it like off and on. I live in 

13 the downtown area, so I see it once in a while. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: And what do you think about that? 

What do you think about seeing somebody being arrested? 

JUROR 11: I don't have any strong opinions about 

it. I haven't seen anything that violent. Usually they're 

being handcuffed and put in cars is what I've seen. 

MR. SINGLA: Has anybody seen somebody who's being 

arrested who's actively tried to resist the officers from 

being arrested? 

No. 4, what have you seen? 

JUROR 4: I was just driving home to my 

neighborhood in West Seattle once, and there were about 

eight patrol cars zipping around. And the next thing I 
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1 knew, they had some guy, they were pulling him out of the 

2 

3 

4 

5 

6 

alley and threw him on the hood of the car. Turned out to 

be a pellet gun. He was shooting at garbage cans. I work 

downtown. I live in West Seattle. You see someone get 

arrested now and then. 

MR. SINGLA: And what do you think of the officers 

7 what they're doing? 

8 JUROR 4: Think they're doing their job. He had a 

9 gun in that case. Couple other times, I can remember 

10 shoplifting, it's more peaceful. 

11 MR. SINGLA: Juror No. 5. 

12 Thank you. 

13 Juror No. 5. 

14 

15 

16 

17 

18 

19 

20 

21 
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24 

25 

JUROR 5: I live on Capitol Hill, so I've seen 

people get arrested somewhat often. But it just depends on 

the, the one. One time, there was one guy who was getting 

and there were several cops, you know, for one guy, and I 

thought that was a little bit excessive. You know, and I've 

seen it. Sometimes I think about it. Sometimes I don't. 

MR. SINGLA: Have you ever seen somebody who's been 

resisting while they're being arrested? 

JUROR 5: Not fighting back, but definitely, you 

know, verbally talking trash. 

MR. SINGLA: And what do you think about that? 

JUROR 5: Think it's their right to talk trash. 
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2 

3 

4 

MR. SINGLA: Okay. 

Juror No. 13. 

Thank you, sir. 

JUROR 13: I, I have similar experiences as this 

5 previous juror. But I used to live on Capitol Hill too and 

6 so therefore, you know, it's just an urban density 

7 situation. Sometimes you'd see somebody resisting and 

8 sometimes you wouldn't. Sometimes things would cause a 

9 stir, a scene, and you know, sometimes people are more, some 

10 are more passive than others. 

11 

12 

MR. SINGLA: Has anybody-- thank you, ma'am. 

Has anybody intervened in somebody being arrested? 

13 You know, jumped in. Has anybody jumped in to help out 

14 somebody being arrested? 

15 We've heard a lot about the Seattle Police 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Department recently. They've been in the paper. What do 

you think about that? What do you think about officers 

effecting an arrest? Does anybody have a strong opinion 

about the Seattle Police Department effecting arrests? No? 

Anybody have any strong opinions about, let's take 

the example that we've been given by Juror No. 5 or Juror 

No. 13, a number of police officers effecting an arrest on 

one person. Do you think that's fair? 

Juror No. 13. 

JUROR 13: I do have some opinions. A couple 
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1 months ago, I was crossing the University Bridge by foot and 

2 I heard there was one person inside a building who was 

3 threatening suicide when I passed an officer what the cause 

4 of the stir was. And they had roped off the entire exit of 

5 

6 

7 

8 

9 

10 

11 

the bridge. There were not less than about eight cop cars 

plus a paddy wagon and emergency vehicles. It was quite a 

scene. And they had portions of Northlake Way also taped 

off. So it was, it was blocking pedestrians and cars. I 

mean, it impacted a lot of traffic. And I thought well, 

that's sort of excessive for just one person who is 

threatening suicide. I didn't know the full story, but I, I 

12 think it can be excessive based on what I experienced. 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 
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25 

MR. SINGLA: Thank you. 

Anybody else? 

COURT: Mr. Singla, that's your time. 

MR. SINGLA: Thank you, Your Honor. 

COURT: Mr. Schwarz. 

MR. SCHWARZ: Thank you, Your Honor. 

Good afternoon, ladies and gentlemen. Thank you so 

much for your patience and for being here to serve as 

potential jurors. Mr. Erickson and I really appreciate it. 

I have to kind of parrot what you've heard from 

both the judge and Mr. Singla. We just want to make sure 

that you're a good fit for this jury, and so I'm not trying 

to make you feel uncomfortable. Please do let us know if, 
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1 if while in this situation I make you uncomfortable, that's 

2 certainly not my intention. Thank you. 

3 So I'm going to start with some general questions. 

4 Has anyone here every applied to be a police officer? 

5 Seeing no hands. 

6 Any a corrections officer? 

7 Mr. Stone, how long ago did you apply to be a 

8 

9 

police officer? 

JUROR: 

Sorry, a corrections officer. 

Oh, I'm sorry. I didn't get it up in time. 

10 It was a reserve officer in Timbuktu in California. Sorry. 

11 Long time ago. 

12 MR. SCHWARZ: Okay. And is that, is that something 

13 that you'd still want to do or --

14 

15 

JUROR: No, not. 

MR. SCHWARZ: What made you change your mind about 

16 that? 

17 JUROR: Once I went through the interview process 

18 

19 

20 

21 

22 

23 

24 

25 

and realized how it wasn't for me. 

business and it's not for me. 

It's just is serious 

MR. SCHWARZ: Okay. Thank you. 

And has anyone here -- we've had a lot of 

conversation about seeing someone resist police when they're 

being arrested. If we could just take a step back from 

that. 

Has anyone here ever argued with a police officer, 
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1 been in a situation where they were, you were arguing with a 

2 uniformed or on duty police officer? 

3 Mr. Meyer? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

JUROR: Uh hm. 

MR. SCHWARZ: And what kind of circumstances when 

you were in that situation? 

JUROR: I was walking to Volunteer Park to meet 

some friends when two police cars pulled up and asked me to 

come up to the car and put my hands on the car. And I asked 

them for what reason. They said that somebody had just 

stole something from a church nearby and that I fit the 

description. I was kind of upset with that because I didn't 

13 think I fit the description of somebody who just. And I 

14 asked the what was the description of somebody who just. I 

15 said, •was it a guy with long hair?ff because I wore my hair 

16 long. And they wouldn't tell me what the description was, 

17 

18 

19 

20 

21 

22 

23 

24 

25 

so I talked back to a cop. 

MR. SCHWARZ: What ended up happening in that 

situation? 

JUROR: They took my ID and ran it and then let me 

go. 

MR. SCHWARZ: How did it make you feel to be 

accused by the police of doing something that you hadn't 

done? 

JUROR: Angry, embarrassed, and upset. 
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1 MR. SCHWARZ: Thank you for sharing that. That 

2 must been a really difficult experience for you. 

3 And I think I saw is it Ms. -- I'm sorry? 

4 

5 

6 

7 

8 

JUROR: Chaney. 

MR. SCHWARZ: Ms. Chaney, thank you. I think I saw 

you raise your hand. Is that correct? 

JUROR: Yeah. 

MR. SCHWARZ: What did you, what was your 

9 experience? 

10 JUROR: I was an activist for a long time and 

11 (inaudible) . 

12 MR. SCHWARZ: What kind of activism were you 

13 involved with? 

14 JUROR: Some animal activism. And definitely was 

15 in (inaudible). 

16 

17 
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MR. SCHWARZ: And I think you discussed with Mr. 

Singla whether or not you'd be able to have, excuse me, how 

you'd be able to react to certain situations. And I just 

want to kind of clarify. I will give you a chance to talk 

about what, what you meant. 

If the, if the judge were to instruct you on the 

law, would you be able to listen to that and, since the 

judge's role is to instruct on the law, obey his 

instructions in that regard? Is that something you think 

you'd be able to do? 
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1 

2 

JUROR: I think so. 

MR. SCHWARZ: And can you, would you be able to 

3 accept that what the judge tells you is the law? Is that 

4 something you'd be able to accept? 

5 

6 

JUROR: Yes. 

MR. SCHWARZ: And assuming that, that the judge 

7 tells you something and that's an instruction on the law, 

8 would you then follow that because at that point, you know 

9 that it's the law? 

10 

11 

12 

JUROR: Yes. 

MR. SCHWARZ: Thank you. 

And Juror No. 13, Ms. Schlea. I think you, you 

13 discussed a similar issue, whether you'd be able to follow 

14 

15 

16 
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the, the instructions that you receive. So if the judge 

instructs you on something and tells you the law is a 

certain way, do you think you'll be able to obey those 

instructions? 

JUROR 13: Yes. 

MR. SCHWARZ: Do you have any reservations about 

that? 

JUROR 13: No. 

MR. SCHWARZ: Thank you. 

So did anyone else raise their hands regarding 

arguing with police? I know I talked to a couple people. 

Did I miss anyone? Thank you. Seeing no hands. 
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1 Does anyone think it's wrong to argue with police 

2 if, if you think the police are wrong? Does anyone think 

3 that's a bad or a wrong thing to do? Any hands? Seeing no 

4 hands. 

5 Is anyone here involved in any groups that support 

6 the right to bear arms? 

7 

8 

9 

10 

11 

12 

13 

14 

wrong. 

Sir. Mr. Toda, No. 15. 

JUROR: Riker. 

MR. SCHWARZ: I'm sorry. I've got my numbers 

JUROR: I, I am a member of the National Rifle 

Association. I also have a concealed (inaudible). 

MR. SCHWARZ: And do you, are your feelings -- let 

me take a step back. What are your feelings about the right 

15 to bear arms? 

16 
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JUROR: I believe it's a constitutional right, 

Second Amendment right. Own firearms. 

MR. SCHWARZ: Okay. And is that, is it limited 

just to firearms in your opinion? Do you, do you value just 

firearms or weapons in general? 

tools. 

tools. 

JUROR: Weapons in general. Tools. They're all 

I mean, they're certainly specific, but they are 

MR. SCHWARZ: What do you mean by that exactly? 

JUROR: Well, for instance, competition shooting. 

JURY SELECTION, 10/21/14 155 



1 A rifle or a pistol to test one's acuity towards striking a 

2 target on a range, I find a great deal of fun. 

3 MR. SCHWARZ: Any other purposes? 

4 JUROR: Knives. You know, I work with hand tools 

5 all the time. Knives are another tool. Just like a 

6 screwdriver or a hammer or a table saw. 

7 MR. SCHWARZ: Thank you. 

8 Does anyone have any, any feelings that feel like 

9 they feel the same way or feel differently? 

10 

11 

Yes, sir. Juror No. 10. 

JUROR 10: I'm a supporter of cease fire, have 

12 concerns about access to weapons. 

13 

14 

15 

16 

17 

MR. SCHWARZ: What, what are those concerns? 

JUROR 10: That they're too easy to get access to, 

they get in the hands of people who shouldn't have weapons. 

I have a special needs son who is on the autism spectrum and 

is often suicidal. My wife and I both work in the mental 

18 health field. 

19 
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MR. SCHWARZ: So, so what are, your concerns are? 

I don't want to put words in your mouth, but that people 

would --

JUROR 10: I feel like in this country, guns are 

too accessible. They find themselves in the hands of people 

and kids end up getting killed and there's a lot of 

unnecessary deaths because of the access of firearms. 
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1 MR. SCHWARZ: And are your feelings specific to 

2 firearms or is it more broadly to weapons? 

3 

4 

JUROR 10: Firearms. 

MR. SCHWARZ: So do you think you'd be able to be 

5 fair and impartial regarding other types of weapons? 

6 

7 

8 

9 

10 

you. 

JUROR 10: I do. 

MR. SCHWARZ: Thank you. 

Were there any other hands that I missed? Thank 

And kind of a general question. Does anyone have 

11 any, any conditions that they think might make it hard to 

12 just sit through a trial that could take a day and a half or 

13 so, anything along those lines? Seeing no hands. Thank 

14 
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you. 

And has anyone -- I don't think I've talked with 

Mr. Matthew. 

JUROR: Yes. 

MR. SCHWARZ: I haven't picked on you yet. Have 

you ever seen the police jump to a conclusion before based 

on false information, something along those lines? 

JUROR: No. 

MR. SCHWARZ: Have you ever seen anybody who's not 

a police officer do that? Can you think of any experiences 

where someone jumped to a conclusion based on not enough 

information? 
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1 

2 

3 

4 
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JUROR: I've probably done it myself many times. 

MR. SCHWARZ: Can you, can you think of any 

examples and share with us why you think that might happen? 

JUROR: I can think of something that happened to 

me with a police officer. I was in downtown Seattle. I 

crossed Pike Street I think it was and it was against the 

signal. And there was a crowd of people. It was 

summertime. And out of the crowd, a motorcycle policeman is 

like hey and he's yelling at me. And he was kind of acting 

like I was going to run away. And I didn't run away, but I 

11 got a ticket for jaywalking, you know. And so I don't know. 
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Maybe, maybe he was jumping to the conclusion that I would 

run away. 

MR. SCHWARZ: Thank you. 

Mr. Metosha. 

JUROR: Metuacha. 

MR. SCHWARZ: Metuacha. Thank you. Have you ever, 

have you ever jumped to a conclusion based on not enough 

information? Have you ever been in that kind of situation? 

JUROR: Yeah, I have. 

MR. SCHWARZ: Can you tell us about that. 

JUROR: There was this one time where I thought, it 

was one day where my brother came home and he did stuff 

around the house and I didn't know it was him, but it ended 

up being him 'cause I jumped to the conclusion saying that 
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1 it was him, but it wasn't him, so. To the point where I had 

2 to jump ahead and thought it was him, which it wasn't him, 

3 so. 

4 MR. SCHWARZ: And why do you think you, you did 

5 that? Why do you think you came to that conclusion instead 

6 of looking into the facts a bit more before making --

7 JUROR: Well, there was things where I knew that he 

8 would do, you know what I mean? It ended up not being him. 

9 It was just me jumping to conclusions. 

10 

11 

12 

13 

14 
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MR. SCHWARZ: Do you regret 

JUROR: Yeah. Oh, ye3h. 

MR. SCHWARZ: Thank you. 

Mr. Moat. 

JUROR: Yes. 

MR. SCHWARZ: You were telling us about a story 

where you someone who was arrested for using a pellet gun by 

the police. Am I remembering that correctly? 

JUROR: That's correct, yes. 

MR. SCHWARZ: Did you, did you feel like it was 

appropriate for, for him to be arrested in that 

circumstance, or did you think that was the police going too 

far in that situation? What, what are your thoughts about 

that? 

JUROR: Well, I didn't have full information. I 

was driving home. Two blocks from my house and see patrol 
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1 cars two blocks from your house, you wonder what's going on. 

2 And they were kind of in a hurry, you know, looking down 

3 alleys and stuff. And then I stopped because there was a 

4 bunch of them blocking the driveway. And they just kind of 

5 hustled some guy out in front of my car and put a gun on the 

6 car next to him. My guess is that they're trained if 

7 

8 

9 

10 

there's a guy with a gun that to get the situation under 

control. So I mean, that was my take at the time. I'm 

happy that they were in my neighborhood doing their job. 

MR. SCHWARZ: That, that's interesting. You said 

11 that you think that their training would be to get control 

12 of the situation and then, and then investigate the facts. 

13 
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Is that? What, what are you --

JUROR: Yeah. If there's a guy with a gun and 

they're police and someone calls and says there's a guy in 

the alley shooting a gun off, I guess they're, I guess that 

they'd try to get control of the situation. 

MR. SCHWARZ: And do you think that's an 

appropriate way for the police to go about doing their job? 

JUROR: Sure. In that case. 

MR. SCHWARZ: Okay. 

JUROR : In that case. 

MR. SCHWARZ: Alright. 

And does anyone disagree? Does anyone think that, 

that that's not a, not an appropriate way to react to a 
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1 situation like Mr. Moat was telling us about? I see no 

2 hands. 

3 

4 

5 

6 

7 

8 

9 

And let's see, Ms. (inaudible). You, you mentioned 

earlier that you thought that -- correct me if I'm wrong. I 

think you said that whether somebody was threatening with a 

knife or another weapon would depend on their intent. Is 

that, is that a fair representation of what you said? 

JUROR: (Inaudible) 

MR. SCHWARZ: And do you think that you'd be able 

10 to set aside the issue of intent if you were instructed to 

11 by, by the judge? 
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JUROR: Yes. 

MR. SCHWARZ; Okay. Thank you. 

And Ms. Lewis. I think I saw that you're a high 

school counselor. Is that right? 

JUROR: Uh hm. 

MR. SCHWARZ: Does your, does your job involve 

possibly ever settling disputes between people? 

JUROR: Meeting with students individually, but 

I've never been involved in two people at the same time. 

MR. SCHWARZ: Do you ever have to -- are you ever 

faced with a situation where you're told that there's a 

problem and then there's one person on one side and multiple 

people on the other side and you need to figure out what 

happened? 
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1 JUROR: Yeah. 

2 MR. SCHWARZ: Can you tell us about how you would 

3 go about doing that. 

4 JUROR: Yeah. So I'm the college counselor, so not 

5 a lot of disputes or situations come to me directly, so 

6 there's other people involved. But I have been involved 

7 with talking to students individually, and my job would be 

8 taking it to the dean of students or principal for them to 

9 resolve it. So I haven't really been involved in something 

10 like that. 

11 MR. SCHWARZ: You wouldn't investigate further, you 

12 would just kind of present the concerns? 

13 
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JUROR: Right. Yeah. 

MR. SCHWARZ: Thank you. 

Has anyone else here been involved in trying to 

figure out say a dispute between, between children, one on 

one side, a few on the other side? I know we've got some 

parents in here. 

Let's see. Is it Juror No. 13? I saw you 

laughing, so I'm going to pick on you. What are your 

thoughts? 

JUROR 13: Oh, yeah. 

(inaudible). 

I've been in that position 

MR. SCHWARZ: What did you do to resolve that kind 

of situation? 
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1 JUROR 13: Well, find out somebody's feelings and 

2 why they're upset, and then ask the other person how they 

3 feel. Ask them what they want, how could the situation 

4 resolve based upon the realistic feelings of the other 

5 person. 

6 MR. SCHWARZ: So do you make your decision based on 

7 just talking to one person or more than one person and how 

8 long -- do you make a decision right away or just take a 

9 little bit, a little while to decide? 

10 

11 

JUROR 13: Depends upon what happened. 

MR. SCHWARZ: Can you give us an example of when 

12 you've been in this situation? 
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JUROR 13: Maybe not. But I think I can say that 

you have to be on the fly sometimes. 

think of some story right now. 

I'm sorry, I can't 

MR. SCHWARZ: That's okay. Thank you. 

I saw some other hands. Does anyone, anyone have 

-- I think, Mr. Wells, I think you, I heard you chuckle. 

JUROR: I did. I have three kids, so, you know, 

constant bickering about things. And I'll just try to 

ascertain the facts of the situation before going with the 

largest scream. But, you know, I've been in business my 

whole life and you inherit problems. And I inherited a 

lawsuit once and I actually thought that the guy suing us 

was right, so we settled quickly. 
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2 

3 

4 

5 

6 

7 

COURT: Mr. Schwarz, that's your time. 

MR. SCHWARZ: Thank you all very much. 

Thank you, Your Honor. 

COURT: Alright. I have a few follow-up questions. 

Juror No. 16, Ms. Chaney. Can you see me? 

JUROR 16: Yes. 

COURT: I'm right here. There's probably a speaker 

8 over there out of the ceiling. Alright. 

9 So during the City's questioning, you indicated you 

10 might have a problem following some instructions regarding 

11 intent. But I want to see if I could clarify a little bit 

12 so that I know your position. And you're entitled to your 

13 position. There's not a wrong position here. I want that to 

14 be clear. But I don't know that I fully understood it based 

15 
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on the questions that were asked you. 

So if I instruct the jury what the law is. And I'm 

not saying this will be the case, but what was posited to 

you I believe is that there's an instruction that something 

is crime and it doesn't require intent. A good example not 

related to this case as far as I know is it's illegal to 

possess certain drugs, cocaine, heroin, etcetera. You don't 

have to intend to use them or to sell them or give them to a 

kid or anything else. Would you have any sort of objection 

to following that instruction in that scenario? 

JUROR 16: No. 
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1 

2 

COURT: Alright. 

JUROR 16: No, I mean, I, my reservation at that 

3 point was that -- I guess I was thinking about the American 

4 Indian who was killed by police officers because he was 

5 Indian. I have (inaudible). 

6 COURT: Right. So do you have any sort of personal 

7 belief or moral objection to the idea that some things might 

8 be illegal even if you don't intend to use them? I'll give 

9 you another example of a weapon. I know for a fact it is 

10 illegal for anybody, any individual to possess a nuclear 

11 weapon in Seattle. You don't have to intend to use it. That 

12 might be something that is analogous to the situation here 

13 with a different weapon or another substance, certain car 

14 you can't possess if it has say the legislature said you 

15 can't possess a car that gets less than 30 miles to the 
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gallon or something like that. 

you? 

Is all that making sense to 

JUROR 16: Yeah. (Inaudible) Yeah, I --

COURT: And you'd have no objection to enforcing a 

law based on that? 

JUROR 16: No. 

COURT: Okay. Thank you. I thought that's what you 

were going to say and what you were trying to say, but 

sometimes the question and answers make it a little bit hard 

to understand the intent. 
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2 

3 

Juror No. 13, Ms. Sch1ea. 

JUROR 13: Yes. 

COURT: You had similar concerns. Do you think 

4 that in those situations where intent is not required as 

5 part of the crimes such as possession of a drug or illegal 

6 possession of some clearly outlandish weapon like a nuclear 

7 bomb or a car that doesn't meet certain requirements or 

8 anything else, is that something you would have any 

9 objection to making a decision on? 

10 
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JUROR 13: No. 

COURT: No. Alright. Thank you. 

I don't believe we've heard anything from Mr. 

Hernandez or Mr. Geronimo, and so I wanted to ask, not put 

you on the spot, but I do want to make sure we've been 

following what's been going along, so I'd ask first Mr. 

Hernandez, could you stand up, tell us your full name, what 

you do for a living or what you did do for a living and what 

one area of discussion today has been most interesting for 

you. 

JUROR: My name is Esteven Hernandez. I work in 

the (inaudible) for a living. I don't know what to say. 

COURT: Did you find any area of discussion 

interesting today? 

JUROR: Everything's interesting. 

COURT: Everything's interesting, alright. Thank 
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1 you very much. 

2 Mr. Geronimo. 

3 JUROR: I'm Ted Geronimo. I'm a general manager 

4 for a laboratory, (inaudible) laboratory here in Seattle. 

5 

6 

COURT: Alright. And today? 

JUROR: Yeah, it's interesting. Really no opinion 

7 otherwise. 

8 COURT: Okay. Thank you. 

9 And we lost Ms. Johnson. Chastity, can you fill in 

10 and take all the jurors other than Mr. Stone back? Alright. 

11 Thank you. 

12 So we're going to have Mr. Stone stay out here. 

13 Everyone else is going to go back with Chastity. Everyone 

14 rise. 

15 JURORS LEAVE 
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COURT: Alright. Mr. Stone, come on up here. 

Everyone else can have a seat if they like. Have a seat. 

Alright, Mr. Stone. It was not totally clear to me 

if you were not wanting to talk about something because you 

were concerned about your feelings in talking about it or 

because you didn't know if it was appropriate to talk about. 

JUROR 18: Correct. 

COURT: Which was it? 

JUROR 18: Mainly appropriate. 

COURT: Whether, okay. So --
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JUROR 18: I don't talk about it much, but I'm --

MR. SCHWARZ: Excuse me, Your Honor. 

COURT: Yes. 

MR. SCHWARZ: I'm so sorry to interrupt. I was 

just wondering whether it might be appropriate to have a 

lawyer appointed for Mr. Stone. 

JUROR 18: Oh, no. 

MR. SCHWARZ: I, I don't, there's no statute of 

limitations for certain crimes. 

JUROR 18: Yes. That, that -- thank you. I would 

11 not want, I would not want some zealous prosecutor reopening 

12 something that has been redacted from my juvenile life. 
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COURT: Okay. Well, now that you've indicated Mr. 

Schwarz's position is a good one, do you wish to have an 

attorney before you talk about what happened? 

JUROR 18: Do --

COURT: I can't tell you because I don't know what 

happened and I don't know why you would have --

JUROR 18: It was, it's ancient history. But like 

he says, and I've thought about it and. And I was told he 

lived at the time, but going over it in my head, I have to 

wonder. 

COURT: Okay. So do you not wish to answer any 

questions about it? 

JUROR 18: I do not. 
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1 COURT: Okay. Alright. The juror does not wish to 

2 answer any questions and has asked for an attorney. 

3 Mr. Schwarz, Mr. Singla, your positions? 

4 MR. SINGLA: Your Honor, we don't have jurisdiction 

5 on this matter as far as. I don't know what's going to come 

6 

7 

8 

9 

10 

up, so. I'm fine with proceeding and inquiring. I think I 

have the general nature. I'll just have a few questions 

that may shed some light and that's about it. 

COURT: Mr. Schwarz. 

MR. SCHWARZ: I'll defer to the court, Your Honor. 

11 COURT: Alright. It's not a matter of whether we 

12 have jurisdiction, the City of Seattle prosecutor's office, 

13 where you work has jurisdiction, it's whether Mr. Stone can 

14 be put in jeopardy. And apparently we don't know the answer 

15 to that because we don't know what happened and so he 

16 potentially could be in jeopardy. He's asked for an 

17 
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attorney. He's told me he's not going to answer the 

questions because he wants an attorney. You're entitled to 

all of that. And so I'm going to excuse you for cause 

because I cannot determine if you're a good juror. 

So thank you for being here. I don't know where 

Annie went to, so Chastity is going to take you back and 

she'll excuse you. Thank you for being here. 

JUROR 18: Thank you. I don't normally think of 

that. 
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1 COURT: Alright. With that, do you want to take a 

2 minute since the jurors are already out and let me know when 

3 you're ready to proceed with peremptory challenges? 

4 MR. SINGLA: Your Honor, I know the court had 

5 inquired of Juror No. 16 and 13, but there was one 

6 additional question that I wanted to ask. I suspect I know 

7 the answer, but I just wanted to put it on the record. That 

8 would probably allay my challenge for cause on both those 

9 jurors. And that question was would they be able to set 

10 aside their personal beliefs or what they thought the law 

11 
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should be and follow the law as it's given. 

COURT: Alright. So I already asked that question, 

and they already indicated that they would. That's the last 

of the questions that I asked originally. It's do you have 

any concerns you won't be able to follow the law and the 

instructions that I give regardless of what you think the 

law is or ought to be. They didn't raise their placards. 

You asked some follow-up questions, Mr. Schwarz did, and I 

did. And if you have a motion for cause for those jurors or 

any others considering the time that you were allotted, now 

would be the time to make it. 

MR. SINGLA: At this point, just for the record, 

the City would make a motion for cause on Juror No. 16. And 

the reason being is I understand the court had asked the 

question before we had started the inquiry. Thereafter, I 
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1 think we got into the context of possession, weapons, 

2 intent. And again, I know I inquired some questions and 

3 they might not have been, they might have been, not have 

4 been articulate answers or questions on my part, and I know 

5 the court inquired as well. 

6 The examples given by the court were appropriate I 

7 think as far as they were concerned, but I think it would be 

8 easy for a juror to say, "Yeah, I'm against somebody having 

9 a nuclear weapon," or "I'm against a car that doesn't drive 

10 that's fuel inefficient, especially in this environment.• I 

11 just wanted to get a clear context of whether or not they 
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would be able to follow the law despite what their personal 

beliefs were based upon the context and the discussion that 

had occurred between Mr. Schwarz and I and the jurors. 

COURT: Mr. Schwarz, Juror No. 16. 

MR. SCHWARZ: Your Honor, I, I do not think it's 

appropriate to strike Juror No. 16 for cause. I think that 

she answered both my questions and Your Honor's questions in 

a way that would indicate that she could follow the 

instructions of the court and could set aside her, the 

feelings that she had been indicating and consider the 

evidence based on your instructions. So I would ask that 

she not be stricken. 

COURT: Alright. Thank you. 

I'll deny the City's motion. 
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1 of a way to say this, but I'll just be very blunt about it. 

2 There are a lot of questions in voir dire. The City's 

3 questions on that area to me were somewhat confusing, and I 

4 think they were somewhat confusing to the jurors. The 

5 relevant questions and answers were not do you believe that 

6 intent is something that should considered or do you have a 

7 personal objection to it not being considered in general 

8 because they didn't, I don't believe, I think they were 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

under the misimpression that the City was asking them if 

somebody was using a knife and how were they, did they 

intend to hurt someone or did they intend to carve something 

or did they intend to defend themselves. It's a very open-

ended question, which is often a good tactic. But in this 

case, I think they had a different opinion, which is why I 

chose some pointed things that involved possession without 

an intent. And the jurors indicated, both No. 13 and No. 

16, that they understood the difference and they didn't have 

a moral objection. 

cause? 

So as to No. 16, the challenge for cause is denied. 

MR. SINGLA: Thank you, Your Honor. 

COURT: Either side have any other challenges for 

MR. SCHWARZ: None from the defense, Your Honor. 

COURT: None from the City? 

MR. SINGLA: None from the City, Your Honor. 
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1 COURT: Alright. Thank you. I'll give you one 

2 minute to think about your peremptories before I have the 

3 jurors come back in. 

4 MR. SINGLA: Just a point of inquiry, Your Honor. 

5 Are we going to do the peremptories on the record? 

6 

7 

COURT: We're going to do them on the record. We 

don't have to do them in front of the jurors. Sometimes the 

8 lawyers like the jurors to be nere so they can see their 

9 faces and associate them with answers. But if you want to 

10 do them on the record but with the jurors in the back, 

11 that's fine with me too. 

12 MR. SCHWARZ: Your Honor, I think it would be 

13 helpful to have the jury present for that purpose. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Are you ready? 

MR. SCHWARZ: Yes. 

COURT: Is the City ready? 

MR. SINGLA: Yes, Your Honor. 

COURT: Alright. We'll get the jurors and we'll 

continue. 

JURORS PRESENT 

COURT: You may be seated. 

Alright. At this point, I will turn to the City 

for its first peremptory challenge. 

MR. SINGLA: Thank you, Your Honor. The City would 

like to thank and excuse Juror No. 5. 
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1 COURT: Alright. So stay where you are. We'll go 

2 through this just a minute. 

3 And defense number one. 

4 

5 

6 

7 

8 

9 

No. 1. 

MR. SCHWARZ: Defense would thank and excuse Juror 

COURT: City's second. 

MR. SINGLA: May I have a brief moment, Your Honor? 

COURT: Yes. 

MR. SINGLA: Your Honor, the City would like to 

10 thank and excuse Juror No. 16. 

11 

12 

13 

COURT: Alright. 

Mr. Schwarz. 

MR. SCHWARZ: The defense would thank and excuse 

14 Juror No. 4. 

15 

16 

17 

18 

19 

COURT: Number what? 

MR. SCHWARZ: 4, Your Honor. 

COURT: 4, alright. Thank you. 

City. 

MR. SINGLA: Your Honor, the City would like to 

20 thank and excuse Juror No. 15. 

21 

22 

23 

24 

25 

COURT: Defense. 

MR. SCHWARZ: Just one moment, please, Your Honor. 

The defense would thank and excuse Juror No. 9. 

COURT: Alright. So I'm going to read the jurors 

that I believe have been empaneled. I'd like each of the 
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1 attorneys to check that we are empaneling. Juror No. 2, 

2 Metuacha; 6, Coyle; 10, Johnson; 11, Chen; 12, Hernandez; 

3 and 13, Schlea. 

4 Is that what the City shows? 

5 MR. SINGLA: Yes, Your Honor. 

6 COURT: And defense? 

7 

8 

MR. SCHWARZ: Yes, Your Honor. 

COURT: Alright. 

9 If I call your name, I'd like you to come have a 

10 seat in the jury box. The names I call first, starting on 

11 the back end of the court are No. 1 and filling in 

12 backwards. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Alright. 

Mr. Metuacha, come on up. 

Ms. Coyle. 

Mr. Johnson. 

Ms. Chen. 

Ms. Hernandez and Ms. Schlea. 

Go ahead and have a seat whenever you're ready. 

To everybody else who was not selected. I want to 

thank you for taking the time to be here and be a part of 

this process. We could not have juries and jury selection 

in criminal cases and civil cases if people like you didn't 

essentially donate your time. I know that it's mandatory 

and you get a little bit of remuneration, but it's very, 
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1 very small. And you've done your civic duty and we 

2 appreciate it very much, so thank you. With my great 

3 appreciation, I'll excuse you for the last time. Follow Ms. 

4 Johnson. 

5 JURORS LEAVE 

6 

7 

COURT: Alright. At this time, I'll ask you to 

rise and raise your right hands. Do each of you solemnly 

8 swear or affirm that you will well and truly try this case 

9 and declare a true verdict according to the evidence and the 

10 instructions from the court? 

11 

12 

JURY: (Responds) 

COURT: If you answered affirmatively, you may sit 

13 down. Everyone else may be seated. 

14 

15 

I'll now explain the procedure that we're going to 

follow during the trial. And due to the hour, I'm going to 

16 abbreviate these and give you further instructions in the 

17 

18 

19 

20 

21 

22 

23 

24 

25 

morning, okay? 

The first thing that I want to tell you today is 

that I want -- let me see if I can get to the right section 

here. Until you're dismissed at the end of this trial, 

you're to avoid outside sources such as newspapers, 

magazines, the Internet, or radio or television broadcasts 

which may discuss this case or issues involved in this 

trial. By giving this instruction, I do not mean to suggest 

that this particular case is newsworthy. I give this 
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1 instruction in every single case. 

2 Do not try to determine on your own what the law 

3 is. Do not seek out any evidence on your own. Do not 

4 consult any reference material such as dictionaries and the 

5 like. Do not inspect the scene of any event involved in this 

6 

7 

case. 

I am telling you all these things because it is 

8 very important that everything that you learn about this 

9 case comes to you in this courtroom and in only this 

10 courtroom. You may not allow yourselves to be exposed to 

11 any outside information sources. Do not permit anyone to 

12 comment about it or discus it in your presence. You must 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

keep your mind free of outside influences so that your 

decision will be based entirely on the evidence presented 

during the trial and my instructions to you about the law. 

I want to take a minute to talk about those outside 

sources, specifically the Internet, but it applies to 

everything. You don't know a lot about this case yet, but 

you know what the charges are. You can't talk about what's 

happening with friends, coworkers, spouses, family, 

etcetera. You can tell that you're a juror, but you can't 

talk about anything related to this case because they may 

express an opinion to you on what should happen or something 

similar to this happened in the past to them or something 

else that could cause you to lose your impartiality. 
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1 With the Internet, we've had a number of problems 

2 with jurors using their Internet connected devices, 

3 computers, tablets, phones, other things, to do research on 

4 cases. I'm not going to prohibit you from using your 

5 devices to do things as long as you don't violate any of the 

6 other conditions that I've placed on you. Don't read 

7 information or consume information, video or audio, that is 

8 any way or could in any way be perceived to be related to 

9 the charges in this case or what little you know about it. 

10 I know that's hard because you don't know about it. But if 

11 you see anything on the Internet related to criminal charges 

12 related to criminal charges for resisting arrest or using or 

13 possessing weapons or something like that, you're not to 

14 consume that information. It's totally fine to use your 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

devise to check your e-mail, to do something for work, check 

sports scores, arrange things later on, you know, like where 

you're going to meet somebody, to read a book, as long as 

you are not reading or consuming information about this 

case. 

I'm also going to prohibit you at this time from 

posting anything on the Internet that is in any way related 

to this case or your jury service. That is not a permanent 

prohibition. You're giving up one of your rights, your free 

speech right, for a limited amount of time. The reason that 

I'm going to prohibit you from doing that is because if you 
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1 post something, say on Facebook or a different network that 

2 says, ~I'm a juror," that in general is seen as an 

3 invitation to then comment back to you, "Oh, when I was a 

4 juror, such and such happened and it was really good or 

5 really bad or whatever," and it could be related to a case, 

6 so I don't want you to get that sort of information. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

When the trial is done, I will release you from 

that admonition and you'll be able to post anything you like 

on the Internet, on your social networks, that you were a 

juror, what you thought about this trial, how good looking 

the judge was, or whatever else you'd like to post. But for 

now, no posting, no consuming information that is in any way 

related to this case. 

Because of the hour, what we're going to do is 

recess at this time, and I'll have you back for further 

instructions and then we'll begin the trial tomorrow morning 

at 9 a.m., okay? So please follow Chastity back. 

And have them wait in the back room for Amy to be 

back, Ms. Johnson, and then she'll give you instructions on 

when to come in upstairs so that you can be ready to go down 

here at 9:00. 

I will also give you one last piece of information 

if you've not been on a jury before. Although we try to take 

very, to be very good about using your time, we know your 

time is valuable, we want you to spend as little time here 
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1 as possible, it's my experience that close to 40 percent of 

2 the time that you spend on your jury service will be in that 

3 room waiting for us. Even though we're trying to get 

4 everything done for you as fast as possible, you're going to 

5 have a significant amount of waiting time. So bring 

6 something to read, something to knit, something to do, a 

7 magazine, whatever it is you like to do. You will be 

8 probably over the course of the next several days spending 

9 several hours sitting there just waiting. Okay? 

10 Ms. Johnson, if you'd take them back and arrange so 

11 that they can be downstairs ready to go at 9. Thank you. 

12 

13 

JURY LEAVES 

COURT: You may be seated. 

14 Is there anything either attorney would like to 

15 bring up before we break until tomorrow? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SCHWARZ: Yes, Your Honor. I just would like 

to note that, note a, an objection under Batson Wheeler as 

Juror No. 5 was the only, was the only black member of the 

jury panel, and he was stricken using a peremptory strike by 

the prosecution. 

COURT: You're noting that now? 

MR. SCHWARZ: Your Honor, I didn't want to do it in 

front of the jury. This is the first moment that we were 

not directly in front of the jury. 

COURT: Alright. Well, you're certainly entitled 
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1 to note it now, so excuse me for asking that. The problem 

2 is that the jurors have been excused and already brought 

3 upstairs and I suspect they've already been released by the 

4 jury coordinator due to the lateness of this notice. There 

5 were other procedures available. Could have asked for a 

6 sidebar. Could have said, "Judge, I have an objection I 

7 need to make outside the presence of the jury," or even just 

8 an objection I likely would have known what you meant. 

9 Frankly, I was surprised you didn't make the objection 

10 earlier, but that was your choice and I assumed a strategic 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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24 
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decision. 

At this point, the remedy I believe that you would 

seek is probably long past. I have already sworn in the 

jury, which causes other problems. 

MR. SCHWARZ: And Your Honor, I apologize. I 

certainly did not mean to cause any, any such problems. I 

was simply concerned about bringing it in front of the jury, 

and I apologize for that. 

COURT: You don't have to apologize. The concern 

that I have is not -- the only concern that I have is that 

I'm not sure what remedy that I could grant you, so. I 

guess the first thing I'll do is ask what remedy are you 

seeking? 

And while you do that, while you think about that, 

Chastity, can you check upstairs and see if they've released 
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1 those jurors for the day? 

2 MR. SCHWARZ: I guess, Your Honor, I would ask that 

3 Juror No. 5 be placed on the panel instead of Juror No. 13, 

4 who was the last, last person on. 

5 COURT: Alright. 

6 I want the record to reflect even if-- we're 

7 checking right now to see if any of the jurors are still 

8 even in the building. But even if they are in the building, 

9 we've lost control, care, custody and control of the jurors. 

10 The reasons that we have jurors enter from the back, be 

11 escorted at all times, when they're in the courtroom, it's 

12 always supervised by staff, me. Usually, almost always, I'm 

13 in the courtroom or a judge is, sometimes a judge has to 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

step out and there'll always be another member of the 

judge's staff to watch to make sure nothing inappropriate is 

said to that juror. 

For example, the juror could be in the building but 

talking with another juror how they weren't selected, and 

that other person up in the jury selection room could be 

saying, or the jury waiting room could say, aoh, well, they 

always strike African Americans," or "Police are really 

bad," or "Police are really good," or who knows what. "Oh, 

it was a case about a knife, that's all you know? I like to 

throw knives, it's really great, it's a sport." "I hate 

knives. Someone almost killed me with one once." And 
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1 that's the concern that I have. Now I have a juror who I 

2 don't know what they've been exposed to who has some 

3 information about the case. 

4 I also don't think that it is an appropriate remedy 

5 to bump a different juror. The appropriate remedy might 

6 have been to keep him in the mix and then strikes could be 

7 used appropriately. But if, and this is only an if, I had 

8 granted the motion or if I, I guess in the past if I had, 

9 the City might have chosen to use its peremptories 

10 differently and now they wouldn't have that ability to do 

11 so. So I don't find that either of those remedies are 

12 appropriate. 

13 Chastity, what'd you find out? 

14 CHASTITY: (Inaudible) 

15 COURT: Alright. I don't know if the record or the 

16 attorneys picked that up. The panel that we had, and in 

17 

18 

19 

20 

21 

22 

23 

24 

25 

fact all the jurors that were summoned in Seattle Municipal 

Court for this week, which we summons them in on Tuesday, 

have been released. That was because of the, the way and 

the objection being noted and because we were the last trial 

of the week that was waiting for a jury. 

and all other jurors are now gone. 

So those jurors 

That said, I'm not sure -- I have a number of 

different thoughts, but I don't know even what the defense 

is asking for. Do you want to discuss this now or would you 
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1 like to wait until tomorrow and have some time to think 

2 through the different options and remedies that you might 

3 seek? 

4 

5 

6 

Honor. 

MR. SCHWARZ: I think that might be better, Your 

COURT: Alright. I'm going to give you that 

7 ability. We'll reconvene tomorrow morning at--

8 MR. SINGLA: And may the City just briefly respond 

9 so the court has 

10 COURT: No. Because I don't have anything that's 

11 workable at this point and -- you know what, I'm going to 

12 retract that, because perhaps you have an idea that Mr. 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 

24 
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Schwarz would agree with, and perhaps not. 

ideas, maybe you can 

If you have some 

MR. SINGLA: I do, Your Honor. I just know the law 

around Batson challenges. State v. Allen is one of the 

Division I cases that's on point. And the courts have been 

pretty clear that that's a challenge that needs to be raised 

at the time of the, of the peremptory challenge having 

existed so as to avoid this very issue that we're in. And 

if the challenge is raised after, it is deemed to be waived. 

And at this point, the challenge not being raised at the 

time means that the challenge has been waived at this point, 

if that objection is not made. 

COURT: And if a chal-, I'm not saying it is, but 
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1 if a challenge is waived because of inaction of an attorney, 

2 then what's the next step? 

3 MR. SINGLA: The, the case law, the case law of 

4 it would be, it would be under the rubric of an untimely 

5 objection. And if it's an untimely objection, it's deemed 

6 to be waived. And what, what the courts have reviewed that 

7 as is that it's either as a trial tactic, or it can be 

8 raised up as an ineffective assistance of counsel, which is 

9 huge bar and a hurdle to overcome. 

10 And even if that was to happen, again, it would be 

11 

12 

13 

14 
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whether or not, whether or not, even if it was, say even if 

the court was to go down that road, whether or not Batson 

would have a reasonable reason,-F m more than happy to put a 

reasonable reason on the record for Juror No. 5 so that we 

can perfect the record at this point. 

COURT: We'll do all that tomorrow morning. 

MR. SINGLA: I'm more than happy to do that. 

COURT: I am somewhat concerned that the logical 

chain that you've drawn out, which I agree with, could 

result in this case not going forward or not being upheld on 

an appeal. I don't know that's the case. I'll hear from 

both of you tomorrow morning. 

What time can you be here tomorrow morning? I'd 

like to try to get this issue resolved before the jurors 

come out. I don't know if you have childcare or other 
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1 issues. Is 9 the earliest you can be here? Can anyone be 

2 here at 8:45 or 8:30? Yes, no, maybe. 

3 MR. SINGLA: 8:45 is fine, Your Honor. 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Mr. Schwarz. 

MR. SCHWARZ: Defense and Mr. Erickson can be here 

at 8:30 or whatever time you choose. 

COURT: 8:30 or 8:45? It's up to you. 

MR. SINGLA: 8:45 would be preferable, Your Honor. 

COURT: 8:45 it will be. The jurors will have to 

wait. We've already told them they'll have to wait. 

Alright. With that said, I'd just ask the attorneys to just 

have a seat for a moment. 

There's a number of people in the gallery watching. 

And I note that earlier, I talked to two of the women, Ms. 

Harriet and Raposa, who I gave some I think pretty stern 

warnings to. I'm sorry if I said your name wrong. 

MS. RAGOSA: That's okay. It happens. 

COURT: I'm sorry. But they, both of those women 

have been here watching and have had I believe no, any, I 

think that they've been behaving very appropriately since we 

talked earlier, and I appreciate that. 

There's a lot of other folks here. You're here 

watching, you're entitled to be here to watch. In fact, I 

welcome you to be here watching because most people in our 

society don't. But that said, I want to repeat what I said 
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1 earlier, because one of the jurors said something that I 

2 noticed a number of you thought were funny. Sometimes that 

3 happens in trials. Sometimes something funny happens. 

4 But there's been some expressions made. Have not 

5 been too severe, but I want you to be very clear. Mr. 

6 Erickson is entitled to a fair trial. And for that matter, 

7 so is the City. Any expressions, outbursts, nonverbal 

8 communication which is made that could influence the jury as 

9 the decision maker or me as the decision maker will not be 

10 tolerated. If I see any of that from anybody, -- and I 

11 don't care if they're defense witnesses, City's witness, a 

12 lawyer or a non-lawyer-- it's not acceptable. Everybody is 

13 entitled to a fair trial, and they get that by not having 

14 outside influences. I went over that with the jury and with 

15 the lawyers and Mr. Schwarz just a moment ago about we don't 

16 let outside influences into our jurors. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

So I want you all to have fair warning. Please 

come. Please watch. Please be responsible members of our 

society. If there's a problem with any sort of non-verbal 

communication, or verbal communication for that matter, I 

will not hesitate to make sure you're not allowed back into 

the courtroom. And depending on the level, you could be 

held in contempt. I don't think that's going to happen, but 

I also want to make sure you all know that because it 

appeared to me there were some strong feelings growing. 
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1 So with that, we're at recess until 8:45 in the 

2 morning and we will see what happens in the morning. We are 

3 at recess. Thank you. 
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3 

4 

5 

6 

OCTOBER 22, 2014 

Start Time: 09:01:07 

JURY NOT PRESENT 

COURT: Good morning. 

MR. SINGLA: Good morning, Your Honor. 

COURT: Alright. We're back on the Erickson 

7 matter. It's 9:00. Mr. Erickson just arrived. 

8 Mr. Erickson, you're going to need to make sure 

9 you're here early from now on so that this doesn't happen 

10 again, okay? 

11 MR. ERICKSON: Okay. 

12 

13 

COURT: Have a seat. 

We left off with the defense request essentially 

14 under Batson to prohibit a strike. And you were going to do 
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some research and get back to me this morning. 

MR. SCHWARZ: Yes, Your Honor. I don't think it's 

really helpful, but I do want to apologize to the court and 

counsel for not making my objection at a timely moment. I 

understand that that does limit the possible remedies 

available. I don't know that we'll reach that issue because 

I think, depending on whether the court grants the Batson 

challenge and whether or not the State, the City rather, has 

a neutral reason for striking the juror, I think that only 

after those first two stages are passed is remedy an issue. 

But at this point, I think the only remedy I'm aware of that 
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1 would be available still at this point would be a mistrial. 

2 I'm not aware of any other intermediate remedy at this time 

3 based on the fact that the jury has been excused. 

4 COURT: Alright. And in order to successfully even 

5 begin a Batson challenge, the defense has to make a prima 

6 facie showing. What is that showing? 

7 MR. SCHWARZ: Yes, Your Honor. 

8 COURT: What is that showing? 

9 MR. SCHWARZ: And that's that the Juror No. 5, who 

10 was dismissed with a peremptory challenge by the City was, 

11 as far as I could tell, the only black juror on the jury. 

12 He was the only member of that particular racial group and 

13 he was stricken from the jury. 

14 I think we also noted for the record previously 

15 that Mr. Erickson is a black male. So to the extent that 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

it's relevant that Mr. Erickson is of the same racial group, 

I would note that. But that is the prima facie showing that 

the defense makes. 

COURT: Does that meet the threshold of prima facie 

under the case law, because somebody is a certain race? 

MR. SCHWARZ: Your Honor, I think that there, there 

are cases where courts have held that striking some of 

members of a racial group can be sufficient, but is not 

always sufficient. Here, I think it's, it's relevant that 

Juror No. 5 was the only member of that particular racial 
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1 group and he was stricken, so the court would not need to 

2 find whether or not -- strike that -- the court would be 

3 able to find that he was the only member of that racial 

4 group and he was stricken. Therefore, I don't think we need 

5 to go further into, into an analysis based on there being 

6 other members of a racial group. 

7 So I think that would be an adequate record to, 

8 upon which a Batson challenge could be granted. 

9 COURT: Alright. Thank you. 

10 Mr. Singla, start with the very beginning on the 

11 facts. Does the City agree that this Juror No. 5, Mr. 

12 Meyer, was the only African American on the jury? I'm 

13 asking for a stipulation because frankly, I don't remember. 

14 

15 

16 

We had so many jurors in and out and then the challenge was 

made after they were gone. 

I have a memory of a-- I'll just be very blunt--

17 a darker-skinned woman in the back. And I know the defense 

18 had objected to the first panel because there was nobody you 

19 felt was similar to the defendant on it. That makes me 

20 

21 

22 

23 

24 

25 

think it was in this panel, but I really can't say, and we 

don't track that information in any of the statistics that 

we do. 

So I don't know if the City has a memory and wants 

to agree with the defense or not. 

MR. SINGLA: Your Honor, I don't particularly --
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1 well, what I can say is the juror in question was, seemed to 

2 be me to be visibly of African American descent. There were 

3 other jurors that I would classify as people of color, and 

4 we didn't inquire into what their nationality or origin was. 

5 I'm assuming that one of the jurors that the judge inquired 

6 of and that Mr. Schwarz and I didn't, and I believe he's on 

7 the panel, seems to be of Hispanic descent. And there were 

8 other jurors that the court had inquired of but we hadn't 

9 gotten to their nationality. 

10 

11 

COURT: Mr. Hernandez, No. 12? 

MR. SINGLA: Correct, Your Honor. He's seated as 

12 Juror No. 5. 

13 COURT: And also No. 2, Metuacha, if I'm saying 

14 that correctly, seems to be not Caucasian is about the best 

15 I can tell. 

16 MR. SCHWARZ: Your Honor, I also recall that I 

17 believe it was Juror No. 17, Mr. Geronimo, was, did not seem 

18 to be Caucasian. But I don't, I don't have a memory of 

19 whether there was a woman. 

20 

21 

22 

23 

24 

25 

COURT: Alright. So we have some factual issues to 

start with. And they're not resolvable, frankly, because we 

don't have video in this courtroom, and the record will 

reflect there is no video in this courtroom. The audio that 

was recorded is res ipsa loquitor; it speaks for itself. No 

questions were asked of the jurors on the record or off the 
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1 record. 

2 And I will also put, I'm taking judicia~ notice 

3 that the City of Seattle Municipal Court's jury summonsing 

4 process, the questions that are asked of the jurors and the 

5 -- some of those, you don't have in front of you; those are 

6 qualifying questions like have you been convicted of a 

7 felony, etcetera. You don't get all that information. You 

8 only get the information for those who qualified and some of 

9 their questions. But none of that has to do with race. I 

10 don't even think it has to do with the gender, if I remember 

11 right. It does have to do with age. And so to my 

12 knowledge, there's no way at this point to determine the 

13 racial makeup of the jurors who were dismissed. 

14 So with that factual limbo, I'll turn it over to 

15 the City. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: Your Honor, first of all, the City's 

position is that the challenge was waived and needed to be 

made at the time of the challenge. 

COURT: You said that yesterday. Did you, were you 

able to present any support for that position? 

MR. SINGLA: I wasn't able to research the timing 

of challenges per Batson. I think that there is, there is 

the general recognition that if a challenge has not been 

made, if an objection has not been made during the course of 

the trial, at the time, it's considered to be waived as part 
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1 of trial strategy. I wasn't able to specifically pinpoint 

2 as to the issue of a Batson challenge. 

3 

4 

5 

6 

7 

8 

9 

COURT: Unless it's a manifest injustice of a 

constitutional nature under Rule of Appellate Procedure 2.5. 

I did research this as best as I was able. I know we were 

all on a short timeline. I found State v. Rhone at 168 

Wn.2d 645. In that case, you can see at page 648, the court 

says, "After the jury was sworn in but prior to trial, 

defense counsel informed the trial court that Rhone wished 

10 to make a statement." And then the defendant made a 

11 statement about racial diversity in the juror panel and the 

12 court considered it to be a Batson challenge. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: What was the citation again? 

COURT: What's that? 

MR. SINGLA: What was the citation again? 

COURT: 168 Wn.2d 645. 

Still on page 649, it says, "The trial court 

understood Rhone's statement to be a Batson challenge," and 

the defense counsel informed the court that Rhone was 

requesting a new jury pool. And then it says footnote 1 -

and this is the key statement. You're welcome to look it 

up, but here it is word for word: "Roan's challenge was made 

after Juror 19 was dismissed and the jury panel was sworn 

in." Which is exceedingly similar to what we have here. 

"Accordingly, had the trial court concluded that the 
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1 prosecutor's challenge of 19 was discriminatory, Juror 19 

2 would be unable to be reinstated into the jury pool. 

3 Rather, the trial court would be required to dismiss the 

4 entire jury, declare a mistrial, and reopen voir dire with a 

5 new jury pool." 

6 That's a State Supreme Court case from 2010. It's 

7 the closest thing that I was able to find and the only thing 

8 that has been presented-- it's the closest thing I was able 

9 to find and neither side has presented anything that's even 

10 close to, as on point as that case and that footnote. 

11 I did also find in other states different rules. 

12 In Utah, for example, I found 289 Pacific 3d 591, State v. 

13 

14 

15 

Harris. There's a section here at headnotes 4 and 5 saying 

"A Batson challenge must be raised in such a manner that the 

trial court is able to fashion a remedy in the event a 

16 Batson violation has occurred. This entails a critical 

17 

18 

19 

20 

21 

22 

23 

24 

25 

timing element. The objecting party must raise and press 

his challenge before the jury is sworn and the venire 

dismissed." 

I was able to find other cases, other states' laws 

that said you have to raise it before the jury is sworn in 

and the panel is dismissed and other states' laws that seem 

to say it 1 s a manifest constitutional error, it can be 

raised at any time, even for the first time on appeal. I 

couldn't find anything in Washington other than Rhone and 
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1 Rule 2.5 of the Rules of Appellate Procedure, which led me 

2 to believe that there is no waiver in Washington. 

3 Unless there's some other argument or authority 

4 either side would like to present on the waiver issue, I'm 

5 prepared to rule. 

6 

7 

8 

MR. SINGLA: No, Your Honor. 

MR. SCHWARZ: Nothing further, Your Honor. 

COURT: There is no waiver in Washington. The 

9 issue is not waived. I personally think that is a very bad 

10 and dangerous rule because it allows an attorney, not just 

11 defense attorneys, prosecutors, civil attorneys, etcetera, 

12 to see an issue, not object to it, leave it, and then raise 

13 it on appeal. And not only does that create a problem 

14 because then you can have the whole trial thrown out when 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

there is a remedy if it's raised timely. The juror cannot 

be excused. That happens in Utah and in other states. But 

also because the record isn't clear if this raised for the 

first time on appeal because then the prosecutor is no 

longer here, it's a documentary review, and the prosecutor 

might have had a race neutral reason. May not have, but 

there's no way to know that. 

Also, I've been spending a lot of time thinking 

about this in the last 12 or 15 hours. If this challenge 

had been made in what I considered, not what the case law 

does, but before the jury was sworn and the panel dismissed, 
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1 a lot of things could have happened. For example, we could 

2 have made a more accurate racial demographic picture of the 

3 jury for the record, which we really don't know. I think 

4 all three of us have sort of agreed we're not totally sure 

5 of the racial makeup of the jury. 

6 Additionally, I can imagine a situation where I 

7 would allow further questioning of a specific juror after a 

8 Batson challenge but before the court made its ruling. I 

9 can also imagine situations where that wouldn't happen. But 

10 the court has been deprived of the ability to get further 

11 relevant information on the challenge. That's my pitch in 

12 case this case is appealed for a higher court to make a very 

13 clear rule so that we don't end up in this situation again. 

14 That said, it's not my decision; it's the Court of Appeals' 

15 decision. And the Supreme Court seems to say there is no 

16 waiver, so there is no waiver in this case. The issue is 

17 ripe. 

18 The next question, Mr. Singla, is has the defense 

19 made a prima facie showing. 

20 MR. SINGLA: Your Honor, I believe that the Batson 
------11---------

21 case stood for the proposition that there needed to be a 

22 pattern or practice of discrimination in peremptory 

23 challenges as in one by one, people of color were being 

24 eliminated by the government. I don't think that, based 

25 upon the mere exclusion of the particular juror in question, 
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1 and I believe that's Juror No. 5, that pattern and practice 

2 has been shown. And again, we're trying to recreate the 

3 record not really knowing who was on the venire and trying 

4 to remember who was on the venire, this being the second 

5 

6 

panel. I don't think that has been shown. 

If the court does find that there is a pattern and 

7 practice, the City is prepared to present a race neutral 

8 reason for eliminating Juror No. 5. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Alright. A couple of things come to mind, 

and I don't mean to presume what will be relevant to a 

higher court or relevant to the attorneys or Mr. Erickson. 

Mr. Singla, I wanted to make sure you had the 

opportunity to state your own background on the record as 

the allegations are being made against you. You don't have 

to if you don't wish to. 

MR. SINGLA: That's fine, Your Honor. I am an 

immigrant to this country. I came here from India when I 

was 12 years old. I grew up here in eastern Washington in a 

racially mixed community and I attended both Washington 

State University and the University of Washington. 

COURT: And you identify as a racial minority or as 

a nonwhite or white person? 

MR. SINGLA: I identify myself as an East Indian. 

COURT: And I am, I can rule on whether the defense 

has met its prima facie burden, but this issue seems to be 
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1 ripe, and so I want to make sure the City has a chance to 

2 make a record, if you'd like to, on whether or not, or 

3 excuse me, or on what your race neutral reason is if 

4 somebody doesn't agree with my ruling on the first issue. 

5 Again, you don't have to. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: Sure, Your Honor. 

COURT: It's your call if you want to make that. 

MR. SINGLA: I think it would be appropriate to 

perfect the record at this point. 

We went into an extensive discussion, specifically 

with Juror No. 5. I had asked the question if anybody had 

been in an argument or a disagreement or talked back to the 

officers. Juror No. 5 had specifically said that there was 

an incident where he was stopped and he was temporarily 

detained by the officers. He was argumentative in the sense 

that he asked them why they were being stopped. They told 

him they were being stopped because there was a robbery and 

he met the description. He asked the officers for the 

description. The officers didn't provide a description. 

They asked for his ID. He provided that ID and thereafter, 

he was let go. And he said that he felt embarrassed and 

angry by, by that and he felt that was appropriate to push 

back and argue. 

The charge here, the second charge is that of 

resisting arrest, somebody resisting arrest when officers 

BATSON WHEELER OBJECTION, 10/22/14 202 



1 have probable cause to effect an arrest. The City believes 

2 that that particular incident specifically with Juror No. 5 

3 may make him impartial were he to hear the facts in this 

4 case. And that's the reason that the City exercised its 

5 peremptory challenge, not for cause, but its peremptory 

6 challenge to exclude Juror No. 5. 

7 COURT: Thank you. 

8 Does the defense wish to make any other statements, 

9 arguments, or respond in any way? 

10 MR. SCHWARZ: Your Honor, I don't have any further 

11 comments. I believe Mr. Erickson has something he'd like to 

12 say, if I could have just one moment. 

13 COURT: Alright. You speak for Mr. Erickson. You 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

represent him, so --

MR. SCHWARZ: Yes, Your Honor. 

COURT: --I'll need to understand why. 

MR. SCHWARZ: If I could. 

COURT: Go ahead. 

(Pause) 

MR. SCHWARZ: Your Honor, I think what I'd like to 

address, and I think it would address some of Mr. Erickson's 

concerns as well. I think Batson, the concept of Batson has 

to do with cognizable racial groups rather than minorities 

versus white people and minorities versus non-minorities. 

So in this case, there was, to the best of my recollection, 
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1 one black man on the jury and he was stricken. Therefore, 

2 it's not a situation where there are multiple people of the 

3 same cognizable group and thus a pattern could be detected 

4 from those people. It's a situation where there's only one 

5 person in that, in that group and therefore, we have to do 

6 our best to make a decision as to whether there is such a 

7 pattern based on that one piece of information rather than 

8 numerous pieces of information. 

9 And I think Mr. Erickson would like to also just 

10 reemphasize his previous concerns regarding having a jury of 

11 his peers. He previously mentioned, or I mentioned on his 

12 behalf, that on the first panel there weren't any black 

13 members of the jury. On the second panel, there was only 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

one. And now that person has been stricken. 

And if I could have just one moment to make sure 

that I've adequately expressed Mr. Erickson's concerns. 

(Pause) 

MR. SCHWARZ: And, and finally, that there are 

other people on the panel who had experiences with the 

police who were not probed, were not questioned, were not 

probed to the same extent and therefore we don't know as 

much about their experiences. Obviously that's, I'm 

expressing Mr. Erickson's feeling and I am partly to blame 

for any lack of questioning of, of certain people. But 

that's, in this case, it happens that the one black person 
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1 also had an experience that was relevant to this case and he 

2 was dismissed from this jury. 

3 

4 

5 

6 

7 

8 

9 

10 

Thank you, Your Honor. 

COURT: Thank you. 

Alright. First, I want the record to reflect what 

I believe to be the case. I don't know that I can take 

judicial notice, but it seems to be undisputed; Juror No. 5 

in my mind was clearly an African American male. It was not 

a situation as is often the case and as is with some of the 

other jurors on the panel where I cannot tell what their 

11 background is, what their heritage is. He·seemed to be a 

12 dark-skinned African American male. But I do not agree with 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the defense proposition that he was necessarily the only 

African American on the jury as I do have a memory of 

someone else -- again, having been deprived of the 

opportunity to make the record, and there's just no way to 

do it realistically, forget procedurally or legally -- that 

there were people on there who were I believe of color, but 

I can't say exactly where. It's very difficult. 

And I actually have tried to do that for a year. 

As you know, I've been working, I assume you both know, I've 

been working on this project trying to get a more diverse 

jury pool for all of Washington. And I spent a year 

tracking jurors and keeping a spreadsheet of what 

background, what race, what gender. There were a number of 
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1 different categories. And in that process, I became very 

2 aware that it's not very easy to track. I would see 

3 somebody and I couldn't tell. 

4 Second, Mr. Schwarz, you indicated in your argument 

5 that this one strike indicates a pattern, which is almost 

6 impossible. According to the defense, -- which again, I 

7 don't agree with. I don't disagree with either; it's an 

8 unknown situation we're in. There was a strike against an 

9 African American male. But that doesn't establish a 

10 pattern. And you indicate that it doesn't matter what the 

11 other backgrounds of the jurors are, it's constitutionally 

12 cognizable groups. But we understand the process, you know, 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

people who have been in a protected class at some point, or 

could be considered a protected class. 

In light of the makeup of this jury as I understand 

it now, which is not complete, but it involves the panel, 

Juror No. 2, Mr. Metuacha, clearly to me seems to be of a 

protected class. I could guess he might be Polynesian of 

some sort, or Hawaiian. I'm not exactly sure. It's not my 

point to guess. My point is that he is constitutionally 

protected. Julie Chen appears to me to also be 

constitutionally protected. She was on the panel. And 

Estevan Hernandez. I don't remember Anne Toda and I do 

believe Mr. Teodoro Geronimo, No. 17, also likely was in a 

protected class. 
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1 Of note, the City only struck one person, Juror No. 

2 5, that I've been able to identify as in a protected class, 

3 and I haven't heard any argument to the contrary. And in 

4 fact, Jurors No. 2, No. 14 and -- excuse me -- No. 2, No. 

5 11, and No. 12 are all seated on the jury. Neither side 

6 struck them. And No. 17, who I do remember as being in a 

7 protected class, nobody struck him. He didn't make it onto 

8 the jury, but that had nothing to do with his situation 

9 except that he was sitting in the back and he was Juror No. 

10 17. We didn't need that many jurors. Again, I don't 

11 remember Anne Toda. 

12 So when I look at striking one juror who was 

13 African American in light of the facts that I know, which is 

14 I know there were, there was a diverse jury. And I don't 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

know if there were any other African American jurors on the 

panel. I can't establish a pattern. I don't believe that 

the defense has shown a prima facie case, made a prima facie 

showing that the City acted in a non-race neutral manner. 

And I agree with the defense, Mr. Schwarz. Some 

cases seem to indicate that one strike is enough. Other 

cases indicate that it might not be. What I know is that in 

this case, using my discretion-- and I'll note for Mr. 

Erickson especially, I believe I'm the only judge in this 

building that has ever granted a Batson challenge, against a 

different City attorney. In this case, I just don't see it. 
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1 There was one strike. There were many other opportunities 

2 to influence the racial makeup of the jury, the gender 

3 makeup of the jury, and I can't see any pattern at all as to 

4 any of that. And so based on that, I find the defense 

5 hasn't even met the threshold showing and I deny the defense 

6 motion for a Batson challenge. 

7 That said, I also want the record to be clear that 

8 it's my belief that there is a remedy under Rhone and that 

9 this situation has not backed me into a corner, if you will. 

10 I think that's important. It's my belief here today that if 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I thought that there was a prima facie showing and if I 

thought there was not a race neutral reason, that there 

would be a remedy, and that would be a mistrial per Rhone 

and we would start over a third time. I don't feel like I'm 

in a corner because I have that as an option. I just don't 

think legally that the defense has met its burden. 

So with that, I believe we finally about 30 seconds 

ago got our last juror. Is that right? Alright, great. So 

unless there's anything else that you want to discuss, I'm 

prepared to instruct the jury and begin opening statements. 

MR. SCHWARZ: Could I -- Your Honor, if I could 

just have approximately 30 seconds to consult with Mr. 

Singla regarding scheduling issues. 

COURT: Go ahead. 

(Pause) 
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1 MR. SINGLA: Your Honor, we've had a chance to 

2 confer, and I just wanted to let the court know we've been 

3 discussing this with the lower bench. The City is intending 

4 to use the evidence that it believes will be presented at 

5 trial, specifically, the two surveillance videos and the 

6 knife that is in evidence. And they've been marked as 

7 exhibits. Defense has had an opportunity to review those as 

8 

9 

10 

11 

12 

13 

14 

15 

well. 

COURT: Mr. Schwarz. 

MR. SCHWARZ: Your Honor, the defense does not have 

to the City using those exhibits during opening. Depending 

on what parts of the video are shown, the defense may show 

other parts for completeness sake, but the defense does not 

have an objection. 

COURT: Amy, do you know how to turn off the 

16 fluorescent light right above your head? 

17 

18 

AMY: (Inaudible) 

COURT: That's fine. As long as it turns off those 

19 but leaves others on. 

20 

21 

22 

23 

24 

25 

AMY: Yes. 

COURT: Okay, good. 

I want to talk for a minute about the knife. We 

have the knife. Is that it right there, Jessie? 

JESSIE: Yes, Your Honor. 

COURT: Alright. So we have the knife. Is either 
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1 side going to ask to publish that? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: Yes, Your Honor. 

COURT: Publish it as it's handed down the line? 

MR. SINGLA: No. No, no, no. No. 

COURT: Okay. Publish it as in just show it to the 

jury? 

MR. SINGLA: Publish it as in show it to the jury. 

COURT: Can I see it? It looks to me like there's 

a paper clip in it. 

MR. SINGLA: It's to lock it so that it doesn't 

spring open. 

COURT: It's a spring-loaded knife? 

MR. SINGLA: Yes. There's a button in the bottom. 

MR. SCHWARZ: Defense would disagree with there 

being a button and it being a spring-loaded knife, but there 

is, there is, there may be some reason for having a paper 

clip there. 

COURT: Okay. I know very little about these 

things, but. Who put this paper clip on there? Is that 

going to keep it from opening? 

OFFICER CLAY: That will keep the blade from 

springing open. 

COURT: I mean, the reason that I ask is because I 

absolutely appreciate the sentiment and the idea that this 

as a, any weapon in the court needs to be secured. It 
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1 

2 

doesn't look very stable. I mean, it's a paper clip on 

there. Is there any better option as people are going to be 

3 handling this, perhaps looking at it? 

4 OFFICER CLAY: Sure. We could, we could put some 

5 tape over it. We have something maybe a little more 

6 substantial than scotch tape. 

7 

8 

9 

COURT: Alright. 

OFFICER CLAY: Or, or a zip tie. 

COURT: Does either side intend to show the jury 

10 how this opens? 

11 MR. SINGLA: Yes, your Honor. Your Honor, there 

12 are two elements that the City is proceeding under: unlawful 

13 use, which is possession of brass knuckles or a switchblade. 

14 And a switchblade is one that is gravity-assisted or spring-

15 assisted. And Officer Clay is going to actually show how 

16 this knife is opened, and that spring, that mechanism opens 

17 

18 

19 

20 

21 

22 

23 

24 

25 

it up, so. 

COURT: Are you going to handle this knife, Mr. 

Singla? 

MR. SINGLA: I'm going to show the knife. The 

officer is going to actually open it up. And once he has, 

he's going to show and demonstrate how the defendant was 

holding the knife on the day in question. 

COURT: Are you going to handle this knife or use 

it? 
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1 MR. SCHWARZ: I may handle it, yes, Your Honor, to 

2 try to demonstrate the way in which it opens and closes. 

3 COURT: Alright. So you both, you can't have this 

4 taped shut because you want it to open, right? 

5 MR. SCHWARZ: Yes, Your Honor. And defense 

6 contention would be that the knife doesn't spring open of 

7 its own accord, that --

8 COURT: That's something that will be before the 

9 jury to decide. I just am talking about safety issues. 

10 
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MR. SCHWARZ: Yes, Your Honor. 

COURT: I'll start with Mr. Schwarz. Are you 

comfortable handling this and opening and closing it without 

hurting yourself? 

MR. SCHWARZ: I am, Your Honor. 

COURT: And you are too? 

MR. SINGLA: I am. 

COURT: And the officer is? 

OFFICER CLAY: Yes, Your Honor. 

MR. SINGLA: And just to let the court know, we, 

the three of us, did operate the knife safely yesterday. 

COURT: Okay. Then I'll leave it as it is because 

you don't want to tape it if it's going to be opened and 

closed. That takes care of that issue. 

There was another issue somebody wanted to raise. 

MR. SCHWARZ: Just before, before we bring the jury 
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1 in, to better, just for the record, to better express Mr. 

2 Erickson's feelings about the jury pool, if I may just make 

3 a --

4 COURT: You may file that in writing later. We 

5 don't have time right now. 

6 

7 

MR. SCHWARZ: Yes, Your Honor. 

COURT: We've been through that. 

8 Alright. We're going to bring in the jury and 

9 we'll go forward with opening statements. First 

10 instructions, then opening statements. 
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MR. SCHWARZ: Your Honor, Mr. Erickson would like 

an opportunity to use the bathroom briefly before we start, 

if it's possible. I know that the bailiff has already gone 

back to get the jury. 

COURT: Chastity, can you go tell her to stop. 

(Pause) 

COURT: They're holding? Alright. Go ahead. 

MR. SCHWARZ: Thank you, Your Honor. 

COURT: We can go off the record while we wait. 

OCTOBER 22, 2014 

End Time: 09:34:35 
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1 
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4 
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JURY PRESENT 

OCTOBER 22, 2014 

Start Time: 09:39:51 

COURT: You may be seated. Good morning. 

JURY: Good morning. 

COURT: Alright. I'm now going to explain the 

procedure during this trial. First, the prosecutor may make 

8 an opening statement outlining the testimony of witnesses or 

9 other evidence that he expects to be presented during the 

10 trial. The defense attorney may then make an opening 

11 statement or may choose to make an opening statement at a 

12 later time. 

13 Next, the prosecutor will present the testimony of 

14 witnesses or other evidence to you. When the prosecuting 
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attorney is finished, the defense attorney may, but need 

not, present the testimony of witnesses or other evidence. 

Each witness who testifies may be cross-examined by the 

att'orney for the other side. 

Next, when all the evidence has been presented to 

you, I will instruct you on what law applies in this case. 

I will read those instructions to you. You will have copies 

of the written instructions with you in the jury room during 

your deliberations. I am required to read those out loud. 

They can be very lengthy. And because I'm required to do 

so, I will and you can follow along if you'd like to at the 

214 



1 time. 

2 After the instructions, the lawyers will make 

3 closing arguments. 

4 Finally, you will be taken to the jury room by the 

5 bailiff, where you will select a presiding juror. The 

6 presiding juror will preside over your discussions of the 

7 case which are called deliberations. You will deliberate in 

8 order to reach a verdict. 
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Until you're in the jury room for those 

deliberations, you must not discuss the case with other 

jurors or with anyone else or remain within hearing distance 

of anybody who is discussing it. 

It is your duty to decide the facts in this case 

based upon the evidence presented to you during this trial. 

"Evidenceu is a legal term. Evidence includes the testimony 

of witnesses, documents, and physical objects. 

It is also your duty to accept the law from my 

instructions, regardless of what you personally believe the 

law is or what you think it ought to be. You are to apply 

the law from my instructions to the facts and in that way 

decide the case. 

The only evidence you are to consider consists of 

the testimony of witnesses and the exhibits admitted into 

evidence. When witnesses testify, please listen very 

carefully. You will need to remember, you will need to 
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1 remember testimony during your deliberations because 

2 testimony will rarely, if ever, be repeated for. Any 

3 exhibits admitted into evidence will go to the jury room 

4 with you during your deliberations. 

5 The lawyers' remarks, statements, and arguments are 

6 intended to help you understand the evidence and apply the 

7 law. However, the lawyer's statements are not evidence or 

8 the law. The law is contained in my instructions to you. 

9 The evidence is the testimony and the exhibits. You must 

10 disregard anything the lawyers say that is at odds with the 

11 evidence or the law in my instructions. 

12 You may hear objections made by the lawyers during 

13 trial. Each party has the right to object to questions 
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asked by another lawyer, and they have a duty to do so. 

These objections should not influence you. Do not make any 

assumptions or draw any conclusions based upon a lawyer's 

objections. 

One of my duties as judge is to decide whether or 

not evidence should be admitted during this trial. What 

that means is that I must decide whether or not you should 

consider evidence offered by the parties. For example, if a 

party offers a photograph as an exhibit, I will decide 

whether it is admissible. Do not be concerned about the 

reasons for my rulings. You may not consider or discuss any 

evidence that I do not admit or that I tell you to 
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1 disregard. 

2 Our state constitution prohibits a trial judge from 

3 making a comment on the evidence because it is your role to 

4 evaluate the evidence. It would be improper for me to 

5 express by words or conduct my personal opinion about the 

6 value of a particular witness's testimony or any exhibit. I 

7 will not intentionally do this. If it appears to you that 

8 I've indicated in any way my personal opinion concerning any 

9 evidence, you must disregard that entirely. 

10 We record everything that happens in this courtroom 

11 with an audio recording system. I don't know if you can see 

12 from where you are, but there's a black box here on the 

13 counter with red numbers right here in front of Chastity, 
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the court clerk. That's the audio recording system. 

Everything is being recorded. 

You've met Ms. Johnson. You'll be in her care and 

custody throughout the trial. She'll help you with any 

problems you have related to jury service. Please follow 

her, any instructions that she gives to you such as come 

back to this location at this time, etcetera. However, do 

not ask her anything about the facts or the law of this 

case. 

You will be allowed to take notes during the trial. 

Whether or not you do so is entirely your own decision. If 

you do choose to take notes, you should make sure that it 
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1 does not interfere with your ability to listen to and 

2 observe the witnesses. 

3 At an appropriate time after the opening 

4 statements, the bailiff will provide a notepad and a pen to 

5 each of you. You must take notes on this pad only, not on 

6 any other paper. You must not take your notepad from the 

7 courtroom or the jury room for any reason. When you recess 

8 during the trial, please close the notepad, it's a spiral 
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bound notebook, close it and leave it face down on that 

little bar right in front of you. At the end of the day, 

please leave your note pads in the same position. While 

you're away from the courtroom or the jury room, no one else 

will read your notes. 

You must not discuss your notes with anyone or show 

your notes to anyone until you begin deliberating on your 

verdict. This includes other jurors. During deliberations, 

you may discuss your notes with other jurors or show your 

notes to them. You're not to assume that your notes are 

necessarily more accurate than your memory. I'm allowing 

you to take notes to assist you in remembering clearly, not 

to substitute for your memory. You're also not to assume 

that your notes are more accurate than the notes or memories 

of other jurors. 

After you have reached a verdict, your notes will 

be collected and destroyed by the bailiff. No one will be 
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1 allowed to read them. 

2 A few comments on the notes. It's very important 

3 that the notebooks be closed as I told you and sat on that 

4 bar in front of you so that no one can read them. The 

5 bailiff will collect those notes usually at the end of the 

6 day, but at any time that the courtroom is unsupervised and 

7 unlocked. So either myself or my staff will be here if your 

8 notes are here. Or if they're not, then they'll be 

9 collected and kept in a locked location. And when I say no 
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one will read them, I mean no one will read them, including 

the bailiff. That's why it's important that they're closed 

so that she doesn't see something accidentally. 

Also, these notes are your notes and they are 

private, as I indicated, except if you choose to share them 

during deliberations. We will destroy them at the end of 

your trial. You may note in your notepads that there are 

pages ripped. That's because at the end of the trial, we're 

going to rip them out and shred them. So if there's some 

information you want to maintain for after the trial, if you 

meet another juror and want to get their phone number or 

email address and have lunch later on to talk about 

something, don't put it in that notebook because you won't 

have access to it and no one else will either because we 

really do shred your notes. 

Throughout the trial, you must come and go directly 
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from the jury room. Do not remain in the hall or the 

courtroom as witnesses and parties may not recognize you as 

a juror and you may accidentally overhear some discussion 

about the case. 

I've instructed the lawyers, the parties, and the 

witnesses not to talk to you during the trial. It is 

essential to a fair trial that everything you learn about 

this case comes to you in this courtroom and only in this 

courtroom. You must not allow yourself to be exposed to any 

outside information about this case. Do not permit anyone 

11 to discuss it or comment about it in your presence. You 
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must keep your mind free of outside influences so that your 

decision will be based entirely on the evidence presented 

during the trial and on my instructions to you about the 

law. 

I've already given you the instructions about 

newspapers, magazines, and the Internet. I'm not going to 

repeat those, but they still apply, and they will apply 

until this trial is finished. 

Throughout this trial, you must maintain an open 

mind. You must not form any firm and fixed opinion about 

any issue in the case until the entire case has been 

submitted to you for your deliberations. As jurors, you are 

officers of this court. As such, you must not let your 

emotions overcome your rational thought processes. You must 

220 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

reach your decision based on the facts proved to you and on 

the law given to you, not on sympathy, prejudice, or 

personal preference. To assure that all parties receive a 

fair trial, you must act impartially with an earnest desire 

to reach a just and proper verdict. 

Thank you for your willingness to serve this court 

and our system of justice as a juror. 

At this time, I will ask you to turn your attention 

to Mr. Si.ngla for the City's opening statement. 

MR. SINGLA: Good morning. 

On June 10, 2013, Officer Clay was working with his 

partner, Officer Chase. They work regularly downtown, 

specifically, in the downtown financial core. On that day, 

they were assigned to patrol Westlake Park, Nordstrom's, and 

Pacific Place. And on that day, they ran across the 

defendant. 

What caused concern to them was the fact that the 

defendant was holding this, brass knuckles, that when popped 

open, turn into a knife. And the defendant was not holding 

this like this. The defendant was holding the knife like 

this. And as he was holding the knife, he was swinging it 

and walking backwards to Pacific Place. 

He was doing so in a manner that caused concern. 

It caused concern to the people who were in Pacific Place, 

who saw the defendant come into that location. A video 
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1 camera from Pacific Place captured the defendant walking 

2 into Pacific Place, captured the alarm on the people. It 

3 also captured Officer Clay and Officer Chase walking into 

4 Pacific Place. 

5 When Officer Clay and Officer Chase saw the 

6 defendant, Officer Clay immediately commanded bim to drop 

7 the weapon. The defendant did not immediately comply, still 

8 holding this knife. 

9 Finally, after Officer Clay had drawn his weapon 

10 and ordered him to comply, the defendant complied and threw 

11 down his weapon. So the weapon was secured. 

12 Officer Clay and Officer Chase then told him to get 

13 on the ground. The defendant did not comply. He was 
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repeatedly told to get on the ground. Thereafter, Officer 

Clay tried to bring the defendant to the ground to effect an 

arrest. The defendant did not comply. 

Officer Clay had to use a maneuver, it's called the 

Muay Thai kick. It's to, to assist a person in getting on 

the ground by kicking or sweeping their legs so they fall. 

Officer Clay tried that twice to finally get him on the 

ground. And when he was on the ground, he was on his back. 

Officer Clay and Officer Chase told him to get on 

his stomach so they could have his hands behind his back. 

The defendant again did not co~ply. That particular 

interaction was also caught on tape. 
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2 

As the officers are repeatedly telling the 

defendant to turn over, he says the following: "You'll have 

3 to hurt me to get me to do that. You'll have to hurt me to 

4 get me to do that." 

5 Both Officer Clay and Officer Chase were trying to 

6 have the defendant get to his back so they can effect an 

7 arrest, an arrest for possessing a brass knuckle and a 

8 knife, and it takes them more than 30, 45 seconds to get him 

9 to the ground. And the entire time, the defendant is 

10 refusing to comply with those orders. It is not until 

11 approximately 50 seconds that some citizens try to help 

12 these two officers to have the defendant comply. As they're 
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helping him, immediately you will see other bike officers 

come in and assist and form a perimeter so they can effect 

an arrest. 

The defendant was arrested that day for resisting 

arrest and possessing a firearm that is not, possessing a 

weapon that is not legal, which is this brass knuckle and a 

switchblade knife. 

You may also hear evidence of what happened outside 

of this case. You may hear evidence that somebody was 

driving by and they saw the defendant with a knife and they 

saw other people hit with skateboards. You'll hear a 911 

tape that will describe what this passerby saw in the 

moment. You will also hear that this passerby didn't know 
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1 what was happening except he was alarmed by the defendant 

2 having a knife and kids with skateboards. And if you hear 

3 that, you will also hear what happened right before. 

4 You will hear that when Officers Clay and Chase 

5 were in Westlake Park doing their duties and doing their 

6 job, the defendant was there. He was in Officer Clay's and 

7 Officer Chase's face the entire time, calling them pigs, 

8 telling them they should just shoot themselves, telling them 

9 that they shouldn't be there, that they were vile, and using 

10 other foul language. The entire time, filming the 
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interaction. 

Officer Clay and Officer Chase will then tell you 

that it seemed like the defendant was trying to incite them 

to do something, that it was in fact those kids with the 

skateboards that came to the aid of Officer Clay and Officer 

Chase, tried to tell the defendant to stop harassing the 

officers and allow them to do their duties. 

Officer Clay and Officer Chase saw an opportunity 

where they should extract themselves from the situation so 

as to defuse the situation. And that is what led to what 

you saw, the defendant holding this brass knuckle and 

switchblade and then resisting arrest. 

After you've heard all of this evidence, as the 

judge told you, you will be given instructions. That is the 

law in this case. And when you go back to the jury room and 
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1 read those instructions, you will be left with two 

2 questions: Did the defendant possess a brass knuckles and 

3 switchblade? And the answer to that is yes. And did the 

4 defendant resist arrest? The answer to that is yes. That 

5 is why the City's going to ask you to return a verdict of 

6 guilty for unlawful use of a weapon and resisting arrest. 

7 Thank you. 

8 COURT: Mr. Singla, would you give the knife to the 

9 clerk for me, close it. Thank you. 

10 Mr. Schwarz, do you wish to make an opening 

11 statement? 

12 

13 

MR. SCHWARZ: Yes. Thank you, Your Honor. 

COURT: Ladies and gentlemen, please turn your 

14 attention to Mr. Schwarz. 

15 MR. SCHWARZ: This case is about protecting 

16 yourself. There was a large group of people following Mr. 

17 Erickson, and he did what he needed to do to protect himself 
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in that situation. 

The group had followed him down the street for 

about a block and a half. And as you can see on the video, 

there's a number of people who follow Mr. Erickson into 

Pacific Place mall. You see Mr. Erickson walking backwards, 

holding the knife in a defensive posture, away from the 

people following him. 

And these, some of these faces you may start to 
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1 recognize from later on, from the second video. The woman 

2 to the right here, later on, you'll see her kicking Mr. 

3 Erickson and laughing about it. And the woman to the left 

4 there, you'll see her laughing about it was well. You'll 

5 see other people running into the mall after Mr. Erickson, 

6 and you'll see people carrying skateboards who came into the 

7 mall following him as well. 

8 Mr. Erickson laid on his back with his hands in 

9 front of him, protecting himself. When the police officers 

10 rolled him over, you'll see civilians, people who are not 

11 police officers, come in and put their hands on him. These 
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are some of the same people who were following him that day. 

And you'll see this woman in the middle who's repeatedly 

kicking Mr. Erickson. 

Mr. Erickson knew that he was being followed by a 

group of people who didn't like him much, who were intent 

upon chasing him and willing·to use weapons, the skateboards 

that they had with them, against him. And he didn't have 

any belief that the police were going to protect him. He 

didn't believe that he was safe from those people who were 

still antagonizing him when the police came into the mall. 

So he did what he could to protect himself first 

against those, those people, those teenagers or so, 20 

something year olds or so, as he backed into the mall. 

Didn't go after them. He wasn't chasing them. He backed 
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1 away. The police told him to put the knife down, and he did 

2 so. But he didn't put himself in a submissive posture 

3 because there were still people here who wanted to do him 

4 harm. He tried not to put himself in a more vulnerable 

5 position. 

6 And what happened once he was in a more vulnerable 

7 position? Exactly what he feared. These people came up and 

8 they put their hands on him, even though the police were 

9 there. The police allowed the people who they hadn't 

10 checked for weapons to come and put hands on Mr. Erickson 

11 and to kick Mr. Erickson. 

12 And regarding the knife here in this case. This 

13 is, it is a knife, and it has a handle that has. Here's the 
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handle. It's a handle for that. You'll see that there's a 

great deal of spaoe between the side of the knife where the 

16 blade comes out to the handle. This is not a reinforced 
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punching weapon. This is the handle of the knife. And it's 

not a switchblade. It's, there's no button to activate a 

spring mechanism. There's a lever. There's a flipper 

that's part of the blade itself. And that needs to be 

activated for the blade to open. And it locks in an open 

position rather than spring loaded without any assistance. 

So this is not an illegal knife, and the evidence 

will show that. And Mr. Erickson merely did what, what he 

needed to do to protect himself in a situation. He didn't 
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1 expect help and he did get what he received, what he 

2 expected, which was those people kept attacking him right 

3 until the end, even after the officers were involved in the 

4 situation. Mr. Erickson is innocent. 

5 COURT: Thank you. Do we have notepads for the 

6 jurors? 

7 WOMAN: Yes. 

8 

9 

COURT: Perfect. Thank you. 

Would the City like to call its first witness? 

10 MR. SINGLA: Thank you, Your Honor. Your Honor, 

11 the City will call Officer Clay. 

12 OFFICER KEVIN OSHIKAWA CLAY, CITY'S WITNESS (SWORN) 

13 DIRECT EXAMINATION 

14 BY THE CITY: 
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Q: Good morning, Officer. 

A: Good morning. 

Q: Sir, can you state your full name for the record. 

A: My full name is Kevin Vincent Oshikawa Clay. 

Q: And I see you're wearing a uniform. How are you 

employed? 

A: I am a Seattle police officer. 

Q: And how long have you been a Seattle police officer? 

A: I've been Seattle police officer for 10 years. Over 10 

years now. 

Q: What did you do before that? 
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1 A: I was a police officer with the City of Mountlake 

2 Terrace in Snohomish County for seven years. 

3 Q: What kind of training have you receives as an officer? 

4 A: I went through the CJTC basic academy before I was 

5 employed with Mountlake Terrace. 

6 Q: And what's the CJC? 

7 A: I'm sorry. The Criminal Justice Training Commission. 
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It's the basic police academy that all police officers 

have to go through in the state of Washington. 

Q: And that was with Mountlake Terrace? 

A: Correct. 

Q: And did you receive any training when you came on with 

the Seattle Police Department? 

A: Yes, I did. We have what they call a post-BLEA. In my 

case, I was a lateral officer, so the term BLEA is an 

acronym for basic law enforcement academy. I had 

already been through the bnsic law enforcement academy 

seven years prior. However, when you come over to 

Seattle Police Department, they put you through a month

lo~g course where you learn the different Seattle 

municipal codes, basically the way of doing police work 

in Seattle with the different policies, procedures, 

weapons transition. Seattle police use a different 

sidearm than Mountlake Terrace, so I had to go through 

that course as well. 
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1 Q: Did you receive any other training? 

2 A: Yes. Every year, we have mandatory training, which has 
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Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

varied a little bit, but is usually anywhere from four 

to eight days, full days, per year. 

And what did you do before you were a police officer? 

Before I was a police officer, I served in AmeriCorps 

for a year. I worked in the east precinct doing 

community police program with the community police team. 

Are you from Seattle? 

I am from Seattle, yes. 

Did you grow up here? 

I did. 

Where did you go to school? 

Rainier Beach High School, Asa Mercer Middle School. 

Before that, Dearborn Park Elementary, John Muir 

Elementary. 

Q: And where did you go to college? 

A: University of Redlands in southern California. 

Q: Do you like your job? 

A: I love my job. 

Q: What kind of duties are you assigned to currently? 

A: Currently, I'm with the west precinct's community police 

team. 

Q: And what is that? 

A: Well, the community police team, we're mainly, our main 
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role is to work with residents, businesses, in given 

areas of the city to try and focus on recurring problems 

that they might have so that we can come up with some 

long term solutions, not just somebody calling 911 every 

time the same thing keeps recurring over and over again. 

So we try to work with them and coordinate with the 

other city services: Seattle Department of 

Transportation, our mental health infrastructure, the 

different shelters and homeless facilities that are in 

downtown Seattle. We work very closely with them to try 

and bring a little more of a lasting solution to some of 

these issues that come up. 

Q: And before you joined community policing, what did you? 

A: I was part of a bicycle and foot beat squad, and we were 

assigned -- most recent assignment with them, we were 

part of a grant that was being run through the 

department. And our main responsibility was to try to 

employ data-driven police problem-solving approaches, 

most specifically in and around Westlake Park, so we 

spent the majority of a year in and around Westlake 

Park. 

Q: And when you say in and around Westlake Park, does that 

include Westlake Park and the two blocks around Westlake 

Park? 

A: Yes. At the time of the incident in question here, we 
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had not been -- our area did include that. It was 

eventually narrowed down to more of a focus specifically 

on Westlake Park. 

4 Q: And how long did you do that grant program? 

5 A: The grant program was for a year. 

6 Q: And was that in 2013? 

7 A: Yes. 

8 Q: And how much time did you 3pend at Westlake Park? 

9 A: Nearly every day. So that would be five days a week, 

10 nine hours a day. 

11 Q: And did you get to know people in Westlake Park? 
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A: Yes. Very well. 

Q: And what kind of people did you get to know? 

A: Everybody. We have, you know, if you've ever walked 

through Westlake Park, you will see probably a pretty 

good sample of every different type of person there. 

People who spend even more hours there than us, whether 

by choice or not. 

MR. SCHWARZ: Objection. Narrative. Relevance. 

COURT: Sustained. 

BY MR. SINGLA: 

Q: So let's break it down a little bit. Who did you work 

with when you were working at Westlake Park in 2013? 

A: With Officer Chase was my partner. 

Q: And I called him Officer Shank. Is that correct? 
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1 A: That's correct, yeah. 

2 Q: And how long have you worked with Officer Chase? 

3 A: About four and a half years total. 

4 Q: And so were you and Officer Chase in Westlake Park for 

5 that year? 

6 A: Yes. 

7 Q: Did you see business people there? 

8 A: Yes. All the time. 

9 Q: Did you see youth there? 

10 A: Yes. 

11 Q: Did you see families there? 

12 A: Yes. 

13 Q: Did you become familiar with those people during your 

14 

15 

time at Westlake Park? 

A: Yes, I did. 

16 Q: And how did you become familiar with them? Did you know 

17 

18 

19 

20 

21 

22 

23 

24 

25 

some of them by their first name? 

A: Yes. 

MR. SCHWARZ: Objection. Relevance. 

COURT: Overruled at this point. 

BY MR. SINGLA: 

Q: Did you talk with them? 

A: Yes, every day. That was more or less our job. 

Q: I want to direct your attention to June lOth, 2013. 

Were you working that day? 
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1 A: Yes, I was. 

2 Q: And were you working in the capacity that we were just 

3 talking about? 

4 A: Yes, exactly. 

5 Q: And did you run across the defendant on that day? 

6 A: Ys, I did. 

7 Q: Did you run across him in Pacific Place? 

8 A: Yes. 

9 Q: How about outside of Pacific Place? 

10 A: Yes. 

11 Q: Let's pick that up from-- what led you to notice the 

12 defendant outside of Pacific Place? 

13 A: Well, he was walking backwards down the sidewalk with 

14 

15 

16 

17 
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the weapon that you displayed in his hand, waving it 

back and forth. 

Q: Did you somebody else there? 

A: There were a lot of people there. 

Q: And were you with Officer Chase at the time? 

A: Yes, I was. 

Q: And where were you? 

A: The first point at which we saw him, probably a half a 

block, so 150 to 200 feet maybe. 

Q: From Pacific Place? 

A: That was down by Nordstrom actually, one block to the 

west. 
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1 Q: So he had a knife one block to the west? 

2 A: Yes. 

3 Q: And were you concerned? 

4 A: Yes, I was. 

5 Q: Why? 

6 A: Well, it's extremely crowded down there, families 

7 

8 

9 

walking around, people with strollers, babies, business 

people going about their daily business. Just a lot of 

people. That particular sidewalk is extremely busy. 

10 MR. SCHWARZ: Objection. Narrative, relevance, and 

11 cumulative, Your Honor. 

12 COURT: Overruled. You may continue. 

13 BY MR. SINGLA: 

14 

15 

16 
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Q: So we were talking about your concerns when you saw the 

defendant with a knife as you were in Nordstrom's. 

A: Yes. 

Q: And you say a lot of people are out there. What did you 

do when you saw him? 

A: We started walking towards him up the, up the sidewalk 

trying to catch up. 

Q: What do you mean by trying to catch up? 

A: Well, we were trying to close the distance so that we 

could get up there and assess the situation better and 

take control of it before somebody got hurt. 

Q: And were you able to do that? 
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1 A: Eventually. Inside Pacific Place. 

2 Q: So it took you some time would it be fair, to catch up 

3 that block? 

4 A: Yes. 

5 Q: What did you do once you went inside Pacific Place? 

6 A: Once we came into Pacific Place, we saw Mr. Erickson 

7 

8 

9 

10 

11 

still holding the knife in his hand out in front of him, 

moving it back and forth. At that point, I drew my 

weapon, I pointed it at Mr. Erickson, and order him to 

drop the knife. 

MR. SINGLA: May I approach the witness, Your 

12 Honor? 

13 COURT: You may. 

14 BY MR. SINGLA: 

15 

16 

17 

18 
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25 

Q: When you first saw the defendant with a knife, was there 

anybody this close to him? 

A: I would say no. 

Q: How about this close? 

A: No. 

Q: This close? 

A: That's probably a good estimate. 

Q: So this is from the witness stand to the bar would you 

say? 

A: Yeah. 

Q: So nobody around this area? 
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1 A: Yeah. Nobody was in that area, yeah. 

2 Q: And the defendant was waving a knife? 

3 A: He was moving it back and forth. 

4 Q: That's when you drew your weapon? 

5 A: Correct. 

6 Q: And why did you draw --

7 COURT: Mr. Singla, the record doesn't reflect the 

8 distance. The jury does, but the record won't. 

9 Can you tell us about how far Mr. Singla is from 

10 you about right now? 

11 

12 

WITNESS: Oh, I'd say 16 to 18 feet. 

COURT: Thank you. 

13 BY MR. SINGLA: 

14 

15 

16 

17 
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Q: So about 16 to 18 feet distance? 

A: Uh hm. 

Q: Nobody around? 

A: No. There was a wide space around him. 

Q: Why did you draw your weapon? 

A: Well, that's part of our basic training. A knife is a 

deadly weapon. It can kill you just as surely as a gun 

can. In that case, we draw our weapon because we don't 

know if the person's going to use the knife on somebody 

else or perhaps attack us with it. It takes time to 

draw your weapon out of your holster and put your weapon 

on target. In that period of time, it's very easy for 
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1 

2 

3 

4 

somebody with an edged weapon like a knife to close that 

distance. 

MR. SCHWAR~: Objection. Speculation and 403. 

COURT: Overruled. 

5 BY MR. SINGLA: 

6 Q: So we saw a little bit of video. Have you had a chance 

7 to review that video? 

8 A: Yes, I have. 

9 Q: And does that fairly and accurately represent the 

10 interaction that you just described, the defendant 

11 coming to Pacific Place and you following? 

12 A: Yes. 

13 Q: And have you had a chance to review the second video 

14 that we just showed? 

15 A: Yes. 

16 Q: And does that fairly and accurately represent you trying 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to arrest the defendant? 

A: Yes. 

videos? 

MR. SINGLA: Your Honor, I move to admit Exhibit 1. 

COURT: Is that Exhibit 1 one disk containing both 

MR. SINGLA: Yes. 

COURT: Any objection? 

MR. SCHWARZ: No, Your Honor. 

COURT: Both videos are admitted. Exhibit 1 is 
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1 admitted. 

2 

3 

MR. SINGLA: Your Honor, move to publish. 

COURT: Granted. 

4 BY MR. SINGLA: 

5 Q: I'm going to show you the first part of the video that 

6 was shown. Officer, what are we seeing here? 

7 A: There you can see Mr. Erickson backing towards the doors 

8 with a knife held out in front of him, and it looks like 

9 

10 
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Q: 

A: 

Q: 

someone's filming him with their phone. 

And who's that? 

Those are two of the girls that --

No, I'm sorry. 

saw? 

I was asking was that you that we just 

A: Oh, I'm sorry. Yeah, you can bring it back there. 

Okay. That's me, followed by Officer Chase. 

Q: Okay. And this is where you're drawing your weapon? 

A: Correct. 

Q: And as you're doing that, what is the defendant doing? 

A: He is still backing up holding the knife out in front of 

him. 

Q: And in this video, is there anybody swinging their 

skateboard? 

A: I did not see any. Not in the video. 

Q: And is there anybody around the defendant here? 

A: No. They're still, still a distance back. 
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1 

2 

COURT: Why don't you let the record reflect what 

minute. It looks like it's 11 seconds into this video. 

3 that right? 

4 MR. SINGLA: That's correct, Your Honor. From 11 

5 seconds to 22 seconds. 

6 BY MR. SINGLA: 

7 Q: So you're in, you're walking to Pacific Place, you're 

8 

9 

seeing the defendant with a knife waving it around. 

Were you able to see other people around? 

10 A: We could see other people that were probably there 

Is 

11 shopping or doing business right around the area, yeah. 

12 Q: And were you able to see some of the expressions on 

13 their faces when they saw the defendant? 
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A: Yeah. They were running away. 

Q: They were running? 

A: Running away. 

Q: From the defendant? 

A: Yes. 

Q: And did they see alarmed? 

A: Yes, they did. 

Q: What did you do next? 

A: Both Officer Chase and I were ordering him to drop the 

knife. 

Q: And what did he do? 

A: He did not initially drop the knife. We repeated our 
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1 orders several times, at least three or four times. 

2 Q: And how far away were you from him? 

3 A: Probably about 10 yards, about 30 feet. 

4 Q: About this far? 

5 A: Yes. 

6 Q: And were you speaking in a normal tone or was your voice 

7 raised or lowered? 

8 A: I would say my voice was definitely raised. 

9 Q: Can you demonstrate for us how you told him to drop the 

10 

11 

12 

13 
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knife. 

A: Yes. Police, drop the knife. Police, drop the knife. 

Q: And did he drop the knife? 

A: Yes. 

Q: After how many times of you telling him to drop the 

knife did he do it? 

A: Three or four times. 

Q: And what did you do next? 

A: Then Officer Chase and I started approaching him so that 

we could place him into custody. 

Q: And what did you do as you were approaching him? 

A: As we were approaching him, we were telling him to get 

down on the ground. 

Q: And did he do that? 

A: No, he did not. 

Q: And how many times did you tell him to get down on the 
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1 ground? 

2 A: Probably three or four times, maybe more. 

3 Q: And was your voice raised at the same level as you just 

4 demonstrated for us? 

5 A: Yes, it was. 

6 Q: And after you told him repeatedly to get down on the 

7 ground, what did you do next? 

8 A: Well, eventually he went down to one knee on the ground 

9 with one leg up. 

10 Q: And how did you do that? Did he do that by himself? 

11 A: He did that as we were telling him to get on the ground. 

12 

13 
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MR. SINGLA: So if I may, Your Honor. And I don't 

know if the jury's going to be able to see it, but I'm going 

to demonstrate. 

BY MR. SINGLA: 

Q: Officer, you can correct me whether or not that's 

correct. 

A: Okay. 

Q: Did he get down on his left knee or his right knee? 

A: I want to say it was his right knee. Or I'm sorry, his 

left knee. 

Q: So he got down on the ground like this? 

A: Like that, yeah. 

Q: Where were his hands? 

A: Like this, up in front in what we'd call a fighting 
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1 stance or a fighting position. 

2 Q: So his hands weren't behind his head? 

3 A: No. 

4 Q: His hands weren't on his knees? 

5 A: No. 

6 Q: His hands were up front? 

7 A: Yes. 

Q: Where was the knife? 

A: The knife, he had dropped it. It was I believe on the 

8 

9 

10 

11 

ground probably -- I couldn't even say, probably 10 or 

12 feet maybe from him. 

12 Q: So he's on, so he's on his knees. What did you do next? 
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A: We continued to approach him. I was giving him commands 

to get on the ground, get on the ground. 

Q: And again, in the same raised voice? 

A: Yes. 

Q: And did he obey those commands? 

A: No, he did not. 

Q: What did you do next? 

A: Next, I approached him. I used what we call the Muay 

Thai kick or a lower leg kick where we use the shin of 

the leg as the impact weapon to try to destabilize his 

leg so that he would go down to the ground. 

Q: And were you able to effectively -- first of all, is 

that maneuver part of your training? 
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1 A: Yes, it is. 

2 Q: And are you trained in how to use it? 

3 A: Yes, we are. 

4 Q: And is that part of police·protocol? 

5 A: Yes, it is. 

6 Q: And did you effect that kick? 

7 A: Yes, I did. 

8 Q: And what happened next? 

9 A: He didn't go to the ground. One leg was still up. 

10 

11 
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Q: How tall are you, Officer? 

A: Six foot three. 

Q: And how much do you weigh? 

A: About 225 pounds. 

Q: Fair to say you kick pretty hard? 

A: Yeah. I've played soccer lor 37 years, so. 

Q: And he still didn't go down? 

A: He still did not. 

Q: So what did you do after you applied that kick? 

A: I used another kick. 

Q: And what happened then? 

A: Then he did eventually put his knee down and go down to 

the ground. Or onto his knees I should say. 

Q: So fair to say from this position, he went into this 

position? 

A: Yes. 
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1 Q: What did you do next? 

2 A: I believe Officer Chase approached. And his hands were 

3 

4 

still up like this, so we tried to take control of his 

hands and see if we could push him down to the ground. 

5 Q: And were you able to do that? 

6 A: Eventually. We got him onto his, onto his back. 

7 Q: So as you got him onto his back, were his hands up or 

8 were they down? 

9 A: No. They were still up here, fists clenched. 

10 Q: Were you able to feel whether or not he was giving you 

11 resistance with his hands? 

12 A: Yeah. He would not allow us to move his arms at all. 

13 Q: And did you tell him or give him any instructions in 

14 regards to his hands? 

15 A: Yes. 

16 Q: What were those instructions? 
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A: To put them behind his back. Roll over, put your hands 

behind your back. 

Q: And was there anybody around when you were trying to do 

that? 

A: Not to my knowledge. 

Q: Was there anybody approaching you or the defendant when 

you were trying to do that? 

A: Not that I was aware of. 

Q: Did anybody touch you at that time when you were trying 
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1 to do that? 

2 A: No. 

3 Q: Did anybody touch the defendant when you were trying to 

4 do that? 

5 A: No. 

6 

7 

Q: We saw the second video. 

he was on his back? 

Is that the video of you when 

8 A: Correct. 

9 Q: This is starting at time marker 35 seconds. Officer, in 

10 
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a moment, we're going to see-- who is that? 

A: Pardon? 

Q: Who are those two police officers? 

A: That's me on the left and Officer Chase on the right. 

Q: And who is that in the middle on the ground? 

A: On the ground, that's Mr. Erickson. 

Q: So that's about, I would say that's about five seconds 

into when this video starts to capture it. 

happening here? 

So what's 

A: So right now, we're, I have one hand on his knee. 

Obviously my knee is up around his shoulder area. My 

other hand, my left hand, is on his arm trying to 

control his arm. 

Q: And were you talking to him? 

A: Officer Chase was talking to him at that time. 

Q: And what instructions were being given? 
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1 A: Telling him to roll over, put his hands behind his back. 

2 Q: And was he doing that? 

3 A: No, he was not. 

4 Q: Did he go limp and let you roll him over? 

5 A: No, he did not. 

6 Q: What did he do? 

7 A: He continued to resist our attempts to roll him over and 

8 control his arms. 

9 Q: And as those commands were being given, did he say 

10 anything? 

11 A: Yes, he did. 

12 Q: What did he stay? 

13 A: He said, nYou'd, you have to hurt me." 

14 Q: He say that once? 

15 A: Several times. 

16 Q: So was he screaming it? Was he yelling it? Was he 

17 
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crying? What was, what was the tone? 

A: It was, I would say it wasn't a yell. Raised voice 

perhaps, but not yelling. 

Q: So can you demonstrate for us how he was saying nYou'll 

have to hurt me." 

A: You'll have to hurt me. So it wasn't we were only a 

foot away, so it was very easy for me to hear. 

Q: Were his arms still up? 

A: Yes, they were. 
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1 Q: Were they still clenched? 

2 A: Yes. 

3 Q: Were they still giving you resistance? 

4 A: Yes. 

5 Q: And as he's giving you resistance, he's being told to 

6 roll over? 

7 A: Yes. 

8 Q: And he says, "You' 11 have to hurt me"? 

9 A: Correct. 

10 Q: What did you do? 

11 A: Officer Chase told him, "Matthew, we don't want to hurt 

12 you, just roll over." 

13 Q: And how many times did he say that? 

14 A: At least three times. 

15 Q: So the first time he says it, does the defendant say, 
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~okay, I'll roll over"? 

A: No. 

Q: Second time? 

A: No. 

Q: Third time? 

A: No. 

Q: So he's still here? 

A: Yes. 

Q: Still resisting? 

A: Yes. 
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1 Q: Is there anybody around you at this time? 

2 MR. SINGLA: Just for the record, the video came 

3 into focus with the officers at marker 40 seconds and we're 

4 at 1:05. 

5 BY MR. SINGLA: 

6 Q: So in the 25 seconds we've seen this video, anybody 
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around at this time? 

A: No. 

Q: And is the time when you're telling him to roll over? 

A: Yes, that's correct. 

Q: And is he resisting physically? 

A: Yes, he is. 

Q: And is he resisting your commands? 

A: Yes. 

Q: And what's happening here? 

A: At that point, I'm putting my baton back in its holder. 

Q: At any time, anybody around until time marker 17, 1:17? 

So what's happening here? 

A: So Officer Chase and I are, are trying to roll him down 

to the ground onto his side and then eventually onto his 

stomach onto the ground. 

Q: And why onto his stomach? 

A: Well, the basic procedures that we're taught when we 

have a resistant subject, a subject who's in possession 

of a weapon, ideally we want to have that person prone 
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2 
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4 

on the ground in order to do our what we call prone 

handcuffing. At that point, somebody in that position, 

it's safer for the officers to be able to get the person 

under control, get them into handcuffs. 

5 Q: So if you, if you had handcuffed him when his hands were 

6 like this, could he have hit you? 

7 A: Absolutely. 

8 Q: With those handcuffs? 

9 A: Yes. 

10 Q: Could have struck you like this with those handcuffs? 

11 A: Yes. 

12 

13 

MR. SCHWARZ: Objection. Leading. 

COURT: Overruled. 

14 BY MR. SINGLA: 

15 
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Q: So once you if he would have gone down to his 

stomach, would you have handcuffed him like this or 

behind his back? 

A: Behind his back. 

Q: And what would his ability be at that point to hit you 

or harm you? 

A: It would be greatly diminished, but not completely. 

Q: Is that part of your training to have somebody roll over 

on their back and then handcuff them? 

A: On their stomach? 

Q: Yeah, on their stomach. 
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1 A: Yes. Yes, it is. 

2 Q: And when you're doing that, is there anybody around? 

3 And this is about I would say 37 seconds from when this 

4 video captures you first doing this. 

5 A: No, I can't see anybody there. 

6 Q: And this is at time marker 1:26, so that's about 46 

7 

8 

seconds after that. Were you able to easily get him to 

his stomach? 

9 A: No, we were not. He was still on his side resisting our 

10 
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attempts. 

Q: So he's resisting you while you have him on his back? 

A: On his, on his side, yeah. 

Q: And how is he resisting you? 

A: He's holding his arms in, pulling against-- we were 

both trying to pull his arms out to the sides like that. 

He kept pulling his arms back him. 

Q: And what were his feet doing? 

A: His feet were kicking around on the ground, kind of 

flailing. 

Q: Was he making it easy or harder for you to get him onto 

his 

A: He was making it very difficult. 

Q: So what are we seeing here, Officer? 

A: We were finally able to get control of his arms. And 

some of the people who were in the crowd there came over 
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1 

2 

and they pushed down on his legs because his legs were 

still kicking around. That enabled us to be able to 

3 control his upper body and get the handcuffs on. 

4 Q: So you were able to get him onto his back, both of you? 

5 A: Yeah, eventually. 

6 Q: And as he's kicking his legs, is that making his torso, 

7 his upper body, move? 

8 A: Yes. 

9 Q: So how easy or difficult was it for you to get the 

10 

11 

12 

defendant's hands behind his back so you could handcuff 

him? 

A: It was still very difficult. It took a lot of effort. 

13 Q: Would it have been easier if his feet weren't moving? 

14 A: Oh, definitely. 

15 Q: And did it take both you and Officer Chase just to keep 

16 
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his upper body down? 

A: Yes. 

Q: Could either you and Officer Chase have moved to his 

legs to keep his legs down? 

A: No. He would have been able to get up. 

Q: And why is that? 

A: Well, he's, he's a big guy. You know, Officer Chase is 

about my height, but probably about 25 or 30 pounds 

lighter than me. We did not have that much control with 

just two of us. 
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1 Q: So when we saw, we saw people come in and hold his legs. 

2 

3 

Did that make it easier for you to get his hands behind 

his back? 

4 A: Yes, it did. 

5 Q: And who is that that we see in the black with the 

6 helmets coming in? 

7 A: That is the one officer that you see there with his 

8 hands out, I believe that's Officer Jeremy Pinkerton. 

9 Q: Okay. 

10 A: And the other officer who you see -- well, I guess he'd 

11 
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be at like the 7:00 position there, right there, who's 

leaning over, that's Officer Michael Eastman. 

Q: And do you know these officers? 

A: Yes, I do. I've worked with them for probably five 

years. 

Q: And what are they trying to do at this point? 

A: They're trying to 

MR. SCHWARZ: Objection. Calls for speculation. 

And foundation. 

COURT: Sustained as to speculation. 

BY MR. SINGLA: 

Q: Officer, you said you worked on the bike squad as well? 

A: Yes, I did. 

Q: Do these officers work on a bike squad? 

A: Yes. And they were part of the same foot beat and 
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1 

2 

bicycle squad that was tasked with the, the grant 

program. 

3 Q: And have you been trained as part of your training on 

4 the bike squad to effect arrests? 

5 A: Yes. 

6 Q: Both individually and in pairs? 

7 A: In pairs and in teams of more than two. 

8 Q: And when you've been trained to effect arrests as a 

9 team, what are the maneuvers that you do? 

10 A: Well, normally you would-- whenever you're riding a 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

bike or on a foot beat, you are working with a partner. 

It's not something that you do alone for safety reasons. 

So when you do go to effect an arrest, if you have more 

than two people, usually the primary officer and his 

partner are going to be focused on whoever it is that 

they're trying to arrest and physically controlling that 

person. The next two officers, their main job is to 

secure the area around where you're effecting the 

arrest, make sure that the officers are safe, that the 

person being arrested is safe, clear the area out. 

Q: So who are the primary officers in this case? 

A: Officer Chase and I. 

Q: And who are the secondary officers? 

A: Officer Pinkerton and Officer Eastman. 

Q: And per your training, what would their roles be? 
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1 A: Their roles would be to clear the area around us so that 

2 we have a safe area to work in. 

3 Q: And were they doing that here? 

4 A: Yes. 

5 Q: And what are we seeing here, Officer? 

6 A: We're still, still dealing with the handcuffs. When we 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

do put handcuffs on anybody, we do put them on the 

wrists. We have to check that the gap between the wrist 

and the cuff is the correct distance. Usually we use a 

finger to do that. And the term we use is "gauged." 

And then we double lock them. Handcuffs have an extra 

lock on them, but once they are on, that lock keeps them 

from tightening up. Because if you continue to push or 

somebody continues to struggle, the only direction that 

the handcuff can go is tighter; it can't go the other 

way once it's engaged. So we lock those to make sure 

that they stay at the right gauge and don't further 

impact the subject. 

Q: And is there anybody trying to get between you and the 

officers? 

A: No, not at that point, no. 

Q: And as you were trying to do that, what was the 

defendant doing? 

A: He was still resisting our attempts to control him. 

Q: And how was he doing that? 
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1 A: Kicking his legs around and pulling his arms back. 

2 Q: And there is somebody with the marker "Police." Do you 

3 know who that is? 

4 A: That looks like, I believe that's Officer Eastman. 

5 Q: And what is this officer doing? 

6 A: He is trying to help us control Mr. Erickson. 

7 Q: And how is he doing that? 

8 A: Looks like he has his hands somewhere up around his 

9 shoulders. 

10 Q: Is there somebody who's holding his legs? 

11 A: Yeah. Officer Chase is down by his legs. 

12 Q: So Officer, I'm going to start this at time marker :40 

13 

14 

15 

16 

to time marker 1:21. So that's 41 seconds. And in 

those 41 seconds, did anybody approach the defendant 

from the crowd? 

MR. SCHWARZ: Objection. Asked and answered. 

17 Cumulative. 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Overruled. 

WITNESS: I did not see anybody. 

BY MR. SINGLA: 

Q: And in those 41 seconds, did the defendant comply with 

your orders to get onto his stomach? 

A: No. 

Q: And in those 41 seconds, did the defendant physically 

resist your attempts to get him on his stomach? 
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1 A: Yes. 

2 Q: And why were you effecting that arrest at that time? 

3 A: Because the subject had been waving that knife around. 

4 

5 

Q: So let's talk about that knife for a second. I'm 

presenting to you what's been marked as Exhibit 3. 

6 Exhibit 2. What is Exhibit 2? 

7 A: Exhibit 2 is a what we would commonly call a trench 

8 knife style folding knife with brass knuckles. 

9 Q: And is that the same knife that you recovered from the 

10 defendant? 

11 A: Yes, it is. 

12 Q: And how do you know it's that same knife? 

13 A: I saw it in his hands. 

14 Q: And did it go into evidence at the Seattle Police 

15 

16 

17 

18 

19 

20 

21 
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Department? 

A: Yes, it did. 

Q: And did you check it out of evidence? 

A: I did. 

Q: And when did you check it out of evidence? 

A: Yesterday. 

Q: And where did you take that when you checked it out of 

evidence? 

A: I brought it here to the court. 

Q: Were you able to ensure that it had not been tampered 

with or otherwise contaminated between it being checked 
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1 into evidence and you checking it out? 

2 A: Yes. 

3 Q: And how were you able to ensure that? 

4 A: The packaging on the box. When we typically package 

5 

6 

7 

8 

9 

10 

11 

12 

evidence, we use a red and white tape that is not like 

--it appears to be like packing tape, but it's made so 

that any attempt at tampering with the seal, if anybody 

tried to cut it or they tried to peel it off, it 

instantly kind of comes apart in a bunch of pieces. So 

it's not like Scotch tape or packing tape where you 

could get a little bit of it up and then peel it off 

cleanly. It won't happen. And then 

13 Q: This box? 

14 

15 

16 

17 

A: Correct. And-then if-- the black markings that you see 

on there are signatures, initials. 

COURT: Has that been marked? 

MR. SINGLA: That's been marked. It's part of 

18 Exhibit 2. 

19 

20 

21 

22 

23 

24 

25 

COURT: Altogether? 

MR. SINGLA: Yeah. 

COURT: Alright. Thank you. 

BY MR. SINGLA: 

Q: Okay. 

A: And if you see all of the markings along here, we place 

evidence tape over every place where the box can be 
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1 

2 

3 

4 

5 

6 

7 

8 

opened. The initial officer who put this item into 

evidence, Jeremy Pinkerton, JP, see his initials on 

there? My initials are also on here. 

MR. SCHWARZ: Objection. Hearsay. 

COURT: Overruled. 

MR. SCHWARZ: And foundation. 

COURT: Overruled. 

WITNESS: KOC. Those are my initials over the ends 

9 of the tape. And basically, we initial over the seals as an 

10 extra safety measure to ensure that if it is tampered with, 

11 it's obvious and we would know about it. 

12 BY MR. SINGLA: 

13 Q: Now that box is open. Who opened that box? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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A: I opened this box. 

Q: Is there any reason for you to believe that the evidence 

has been tampered with? 

A: No. 

Q: Was that the knife that the defendant was carrying on 

that day? 

A: Yes, it is. 

MR. SINGLA: Your Honor, move to admit Exhibit 2. 

COURT: Any objection? 

MR. SCHWARZ: Objection. Foundation, Your Honor. 

COURT: Can you be more specific? 

MR. SCHWARZ: Can we have a brief sidebar, Your 
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1 

2 

Honor? 

COURT: Why don't we excuse the jury at this point. 

3 Members of the jury, please follow Ms. Johnson back 

4 to the jury room. 

5 JURY LEAVES 

6 COURT: You may be seated. Go ahead. 

7 MR. SCHWARZ: Your Honor, I think that we've heard 

8 that Mr. Erickson threw a knife down at the, while this was 

9 going on, and that the officers then became engaged in 

10 trying to handcuff Mr. Erickson. And then we've heard that 

11 Officer Clay took the knife out of evidence. He mentioned 

12 that an Officer Pinkerton put it into evidence, but I don't 

13 think that there's been adequate foundation for this being 

14 the same knife that was involved in the incident. It may 

15 

16 

17 

18 

19 

20 

21 
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25 

resemble it, and Officer Clay seems to recognize it, but I 

think that there's, I don't think we know how it came into 

police custody or how it was placed into evidence, how we 

know it is the same knife at this point. 

COURT: Would you like to voir dire the witness? 

MR. SCHWARZ: Yes. Thank you. 

COURT: Go ahead. 

BY MR. SCHWARZ: 

Q: Officer Clay, after -- you testified that Mr. Erickson 

threw the knife, correct? 

A: Correct. 
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1 Q: And it was approximately how far away from Mr. Erickson? 

2 A: Probably 10 to 12 feet. 

3 Q: And at that point, did you go pick up the knife? 

4 A: I did not . 

5 Q: You had your weapon drawn at that point? 

6 A: Yes. 

7 Q: And then you -- what did you do next? 

8 A: That's when we engaged Mr. Erickson. 

9 Q: So at that point, there were only two officers there, 

10 you and Officer Clay, I mean, excuse me, Officer Chase? 

11 A: Yes. 

12 Q: And both of you became engaged in, in trying to handcuff 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Mr. Erickson, trying to get him to go to the ground and 

be handcuffed? 

A: Correct. 

Q: Where was the knife at that point? 

A: It was in the same place he dropped it, off to his right 

side. 

Q: Okay. And can you see it on the video here? Can you 

identify it for us? 

A: No, I can't, can't see it from here. 

MR. SINGLA: If I may, Your Honor. We're at one 

point in the video. We can play the video. 

COURT: Mr. Schwarz will inquire as he wants. 

You'll have a chance to voir dire him as well. 
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1 BY MR. SCHWARZ: 

2 Q: Would it help you to point out where the knife was to 

3 watch the video? 

4 A: Sure, yeah. 

5 Q: So I'm starting at :34. And let me know when to stop. 

6 A: I still can't see it. 

7 Q: So we're at 1:27 and you have not seen the knife? 

8 A: Not from that point of view, no. 

9 Q: Do you think it would help to keep watching more or? 

10 A: No. There's people in the way, so. You can't see 

11 through them. 

12 Q: And I'm stopping the video at 1:55. You did not see the 

13 knife in that time period, right? 

14 A: Not on that video, I did not. 

15 

16 

17 

18 

19 

20 
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22 
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25 

Q: And your attention was focused on Mr. Erickson. 

correct? 

Is that 

A: Correct. 

Q: And can you give me, can you approximate for me how many 

people there were in the vicinity at that time? 

A: Maybe 20. That's just a guess. 

Q: Okay. And that includes -- so actually, it might be 

helpful, could you give me a range? You're guessing 

about 20. More than, more than 10 for sure? 

A: Oh, more than 10, yes. 

Q: More than 15? 
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1 A: Fifteen to 20. That would be my guess. 

2 Q: Could it be 25? 

3 A: Well, again, I'm guessing, so. 

4 Q: Okay. But that, that's a range, 15 to 25 people? Does 

5 that sound right to you? 

6 A: That would be fair. 

7 Q: Could it be 30? 

8 A: No idea. 

COURT: Is this relevant? 

WITNESS: It's a guesstimation. 

9 

10 

11 MR. SCHWARZ: Your Honor, I think so. Officer 

12 Clay's perceptions of 

13 COURT: There were a lot of people there. I 

14 recognize that. 

MR. SCHWARZ: Thank you, Your Honor. 15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: The exact number or a range doesn't help 

me. 

MR. SCHWARZ: I'm done. I'm happy to move on, Your 

Honor. 

COURT: Okay. 

BY MR. SCHWARZ: 

Q: And who is the officer who first picked up the knife? 

A: I'm not a hundred percent sure. 

reports. 

I'd have to read the 

Q: And you didn't check the knife into evidence? 
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1 A: No, I did not. 

2 MR. SCHWARZ: Thank you. No further questions. 

COURT: Follow up questions. 3 

4 MR. SINGLA: Yes, Your Honor. 

5 BY MR. SINGLA: 

6 Q: Officer, let's just watch the whole video. Maybe we can 

7 

8 

9 

see which officer. It seems like you had bent to the 

ground for something. What are you motioning there, 

Officer? 

10 A: That's Officer Chase. 

11 Q: What's he motioning? 

12 A: I'm not sure. 

13 Q: Seems like Officer Chase is showing you something. 

14 What's he showing you? 

15 A: Looks like he has the knife. 

16 

17 

18 

19 
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Q: So here, Officer Chase is bending down. It seems like 

he has something in his hand. Do you see that? 

A: Yeah, I can see, but from here, I can't tell what it is. 

Q: Would it help for you to get up so you can have a better 

view? 

A: Probably. 

Ill 

MR. SINGLA: Your Honor, may he? 

COURT: Go ahead. 

WITNESS: Thank you. 
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1 BY MR. SINGLA: 

2 Q: If I may, I'm just going to back it up. 

COURT: Is there anything else we need to see? 3 

4 MR. SINGLA: No, Your Honor. 

5 BY MR. SINGLA: 

6 Q: Does that help you remember that day, Officer? So we 

7 watched it from about 2:29 to 4:08. Does that help you 

8 recall what happened that day, Officer? 

9 A: It appears that Officer Chase recovered the knife. 

10 Q: And did you see the knife on that day? 

11 A: Yes. 

12 Q: And is that the knife? 

13 A: That is the same. 

14 
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Q: And when you took it out of evidence, did you take it 

out just because you went to the evidence room and 

grabbed a box? 

A: No. 

Q: How did you know which box to grab? 

A: Well, we don't do that. We bring a case number in. And 

we give that to our evidence technicians, and they 

actually go and retrieve the evidence for us. 

Q: Okay. And what was that case number? 

A: I'd have to look at the box. It was 2013-200527. 

Q: And Officer, I'm going to give you -- do you know the 

case number in the case that we're talking about that 
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1 occurred on June lOth, 2013? 

2 A: Just the same number here. 

3 Q: Is that the same case number? 

4 A: Yes. 

5 Q: So how does that work? Is evidence put into different 

6 case numbers that don't belong to them? 

7 A: No. 

8 
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10 
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Q: Is evidence put into the same case numbers? 

A: Yes. 

Q: And why is that? 

A: To keep the chain of custody. 

Q: And what does that mean, chain of custody? 

A: Chain of custody means that somebody has been 

responsible for that piece of evidence getting from the 

scene to the secure storage facility. And then it 

continues after -- for example, yesterday when I checked 

out the evidence from the evidence facility and brought 

it here to court. 

Q: And is part of that the tape and the initials that we've 

been talking about? 

A: That's part of it, yes. 

Q: To make sure it hasn't been tampered with? 

A: Correct. 

Q: So if Officer Chase shows you that knife, the knife that 

you said that you saw that day, then it gets into a box 
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1 

2 

3 

4 

with a case number on it, that same case number that's 

associated with this case that we're talking about, any 

reason for you to believe that that knife is not the 

same knife as the one we saw on the video? 

5 A: No. 

6 MR. SCHWARZ: Objection. Calls for speculation. 

7 COURT: Sustained. 

8 BY MR. SINGLA: 

9 Q: Is that the same knife as the one that we saw in the 

10 video? 

11 A: Yes, it is. 

12 
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MR. SCHWARZ: Objection. Foundation. 

COURT: Overruled. 

MR. SINGLA: Your Honor, I believe the appropriate 

foundation and chain of custody has been established. 

COURT: Any response? 

MR. SCHWARZ: Defense disagrees. I think Officer 

Chase just testified-- excuse me. I'm sorry, Officer. 

Officer Clay has testified that, based on his review of the 

video, he thinks Officer Chase obtained the knife. We don't 

know what happened in between Officer, Officer Chase and 

Clay interacting with Mr. Erickson and the time when they 

actually went and recovered this knife. We don't know whose 

possession it was in, if anyone, in the interim, and all we 

know is that they came into possession of a knife and they 
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1 saw Mr. Erickson in possession of a knife. It's not clear I 

2 think at this time how exactly it came into police custody 

3 and what happened to it. 

4 COURT: There are two general ways, general ways, 

5 that evidence can be admitted. One is chain of custody. 

6 The City's not met its burden in this case with regard to 

7 chain of custody at this point. You don't have the 

8 

9 

10 

foundation. I don't know what happened to the knife after 

it was dropped by Mr. Erickson. I also don't know who 

recovered it. I don't know for sure who put it into 

11 evidence. And based on chain of custody, the defense 

12 objection is sustained. 

13 MR. SINGLA: May I voir dire the witness a little 

14 bit further, Your Honor? 

15 

16 

COURT: On what issue? 

MR. SINGLA: On one issue, and then I'll have 

17 Officer 

18 COURT: On what issue? 

19 MR. SINGLA: On the issue of establishing that that 

20 knife was in fact the same knife that both Officer Chase and 

21 

22 

23 

24 

25 

Officer Clay saw in the hands of the defendant. Then I can 

have Officer Pinkerton come in and establish --

COURT: You may ask. 

BY MR. SINGLA: 

Q: So you said that you saw, you said that you saw the 
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1 defendant with a knife? 

2 A: Yes. 

3 Q: And did you, do you recognize that knife? 

4 A: Yes. 

5 Q: Were you able to have a clear view of that knife? 

6 A: Yes, I was. 

7 Q: And did that knife look like the knife that is sitting 

8 on that table? 

9 A: Yes. 

10 Q: And when you saw that knife, when Officer Chase saw you 

11 with that knife, showed you that knife, was it the same 

12 

13 

14 
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16 
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25 

knife? 

A: Yes, it was. 

Q: And how do you know it was? 

A: Because I saw it in Mr. Erickson's hands. 

Q: And did you see anybody else pick up that knife? 

A: I did not. 

Q: Did you see anybody else except for Officer Chase pick 

up that knife? 

A: No. 

MR. SINGLA: Thank you, Officer. 

Your Honor, and just to let the court know, at this 

point, the City is, I had talked about this issue and 

foundation had not been raised. This was an issue that I 

had discussed previously with Mr. Schwarz, and I did not 
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1 anticipate calling Officer Pinkerton for matters of 

2 efficiency. And at this point, I'm going to endorse Officer 

3 Pinkerton as an additional witness for the City. Officer 

4 Pinkerton has previously been identified as part of an 

5 officer being associated with this case to establish the 

6 chain of custody for purposes of admitting the knife. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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23 
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MR. SCHWARZ: If I could have just a moment to 

consult with Mr. Singla. I want to make sure I didn't cause 

any confusion. I don't believe I made any representations 

that I'm going back on, but I'd like to just check to make 

sure. 

COURT: Well, why don't you just tell me your 

position. First of all, you're still objecting to the knife 

being admitted. Is that right? 

MR. SCHWARZ: Yes, Your Honor. 

COURT: Do you object to the City calling Officer 

Pinkerton? 

MR. SCHWARZ: No. 

COURT: Then there's ~o other issue. The City's 

not moving to admit the knife at this point. There's no 

objection to Pinkerton testifying. That all will happen in 

the future. 

MR. SINGLA: Thank you, Your Honor. 

COURT: Thank you. We'll get the jury. 

Actually, before we do, could you have, could you 
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1 tell one of the spectators not to use a cellphone? Alright. 

2 Spectators are welcome to use their phones, their electronic 

3 devices, anybody is. If they make any noise, they're 

4 subject to being confiscated. But you want to use your 

5 

6 

7 

device, you're welcome to do so. Blog, take notes, check 

your e-mail. Don't let them make any noise. Thank you. 

MR. SCHWARZ: Your Honor, would there be a moment 

8 for a restroom break at this time? 

9 COURT: Annie. Take a recess. We're not going to 

10 have the jury. They're going to use the restroom. Off the 

11 record. 

12 OCTOBER 22, 2014 

13 End Time: 10:58:26 
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1 

2 

3 

4 

JURY NOT PRESENT 

OCTOBER 22, 2014 

Start Time: 11:06:07 

COURT: You may be seated. Are we ready to 

5 proceed? You may be seated. 

6 MR. SINGLA: At this point, Sumeer Singla on behalf 

7 of the City, Your Honor. I guess I'm in a position of 

8 asking for a little bit of a clarification because if the 

9 issue is that of chain of custody, I don't think Mr. Schwarz 

10 may have an issue with the chain of custody. And I can 

11 inquire of the officer whether or not the knife in itself 

12 but essentially, the officer from my understanding has 

13 testified to that he saw the defendant with this knife, and 

14 

15 

16 
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it's the same knife that Officer Chase picked up. It's the 

same knife that's sitting on the bannister today. And I can 

inquire of the officer that if it's something that is of a 

clear and distinct characteristic as to be recognizable and 

not have been tampered with to establish the particular 

foundation of that knife that's sitting there is the same 

knife that was involved in the incident and that it was held 

by the defendant. That's one issue. 

And the other issue is the chain of custody. And 

for that, I can have Officer Eastman and Officer Pinkerton 

-- Officer Swank is already going to come in and essentially 

have half of the bike squad come in to establish the chain 
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1 of custody. More than happy to do that at this point. 

2 

3 

MR. SCHWARZ: And --

MR. SINGLA: So I'm -- what Mr. Schwarz was just 

4 saying, and I can have Mr. Schwarz explain, I'm having a 

5 little bit of a hard time understanding what the particular 

6 objection is, whether it's to the chain of custody as far as 

7 the evidence itself is concerned or for the knife not being 

8 the same knife. 

9 

10 

11 

12 

MR. SCHWARZ: And Your Honor, my objection would be 

the latter. I don't think it's necessary to bring in 

multiple officers who can establish the chain of custody 

once it was in the police presence here. I do think it's 

13 necessary to establish that it was the same knife that was 

14 taken into custody by the police officers. The testimony 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that I recall, and I certainly may have missed something, 

but what I recall is Officer Clay viewing this video and 

saying that it appeared that Officer Chase picked up that 

knife from somewhere, and I don't think we really know where 

it came from, where the knife was in between when the 

officers saw a knife in Mr. Erickson's hands and when 

Officer Chase apparently, according to the video --- let me 

back up. 

We know that Mr. Erickson had a knife in his hands. 

And right now, we know that it appears from the video that 

Officer Chase picked up a knife. And we don't have a clean 
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1 picture of what happened in between. That's where defense 

2 has an issue, not with the chain of custody from the date of 

3 the incident until now as far as the SPD evidence unit goes 

4 and how the knife got there and back. 

5 COURT: Would you like to ask the officer questions 

6 to see if you can lay the foundation for the admission of 

7 the knife not using chain of custody but the distinctive 

8 method you mentioned? 

9 

10 

MR. SINGLA: Yes, Your Honor. 

COURT: Go ahead. 

11 BY MR. SINGLA: 

12 Q: Officer Clay. So you said that you saw the defendant 

13 with a knife? 

14 A: Correct. 

15 Q: Can you describe the knife the defendant was holding 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

when you first walked in? 

A: Had a black metal handle, or appeared to be metal. It 

Q: 

A: 

Q: 

A: 

Q: 

A: 

was shiny. Had brass knuckles included on that handle. 

It had a silver blade. 

And how clearly could you see that? 

I could see it very clearly. 

And were you focused on it? 

Yes. 

Why were you focused on it? 

Because it's a deadly weapon. 
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1 Q: And is it of a distinct nature? Is it something that 

2 

3 

was there anything peculiar about that knife that 

differentiated it from other knives that you've seen? 

4 A: The combination of brass knuckles and a blade. 

5 Q: And is that distinct? 

6 A: Yes. 

7 Q: How is that distinct? 

8 A: Most commonly, when we see folding knives, it's just 

9 

10 

that, just a folding knife. The brass knuckle portion 

that is set up that way in combination with the knife is 

11 not that common. 

12 Q: And you saw that brass knuckle combination in the 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

defendant's hands? 

A: Yes, I did. 

Q: And did you see the defendant put the knife down? 

A: I saw him drop it. 

Q: And having reviewed the video, did that refresh your 

recollection of what happened with that knife on that 

day? 

A: Ys. 

Q: And what happened with that knife? 

A: Officer Chase eventually r~covered it. 

Q: And did he show you that knife? 

A: Yes, he did. 

Q: And by that knife, I mean the knife the defendant was 
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1 holding. 

2 A: Yes. 

3 Q: And did you see that knife on that day? 

4 A: Yes, I did. 

5 Q: And is that same knife that the defendant was holding 

6 here in the courtroom? 

7 A: Yes, it is. 

8 Q: Where is it? 

9 A: It's riqht here in front of me. 

10 Q: And how do you know it's the same knife? 

11 A: It has the same exact handle, the brass knuckles are set 

12 up the same way, attached to the handle. 

13 Q: And are those the same distinct characteristics that you 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

observed in the knife the defendant was holding? 

A: Yes. 

Q: Is there any doubt that you have that the knife that's 

sitting on that bannister is the same knife? 

A: No. 

COURT: Follow-up questions, if any. 

MR. SCHWARZ: Thank you, Your Honor. 

BY MR. SCHWARZ: 

Q: Officer Clay, have you, is it your testimony that you've 

never seen a knife like that before? 

A: I've seen other knives like that before. 

Q: And so it's not a unique one; this is not a one of a 
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1 

2 

3 

4 

5 

6 

7 

A: 

kind item? 

I would have to say no. 

COURT: I'm sorry. You'd have to say what? 

WITNESS: I'd have to say no. 

COURT: It's not unique? 

WITNESS: Not unique. 

COURT: Okay. 

8 BY MR. SCHWARZ: 

9 Q: And did you check the people in the crowd that we 

10 referred to before for weapons? 

11 A: No. 

12 Q: Did you -- when you saw Mr Erickson with a knife, you 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

had your gun drawn already, correct? 

A: Correct. 

Q: And you were focusing on the safety of you, hopefully 

Mr. Erickson, and the other officers. Is that correct? 

A: Correct. 

Q: And when the knife went to the ground, you kept your 

attention on Mr. Erickson? 

A: Correct. 

MR. SCHWARZ: Thank you. No further questions. 

COURT: Follow-up questions? 

MR. SINGLA: Yes, Your Honor. 

BY MR. SINGLA: 

Q: You said that you've seen other knives like this before? 
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1 A: Correct. 

2 Q: Did you see other knives like that on that day? 

3 A: No, I did not. 

4 Q: On June lOth, 2013, how many knives like that did you 

5 see? 

6 A: One. 

7 Q: And who was holding that knife? 

8 A: Mr. Erickson. 

9 Q: And is that the same knife that's sitting on the 

10 bannister? 

11 A: It is. 

12 

13 

14 

15 

16 

Q: 

A: 

Q: 

A: 

How do you know? 

I know it by sight. I saw it on that day I'm sure. 

And how sure are you? 

Hundred percent. 

MR. SINGLA: Thank you. 

COURT: Any follow-up questions? 

MR. SCHWARZ: Briefly, Your Honor. 

BY MR. SCHWARZ: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: In your experience is it common for a knife to have a 

silver or a stainless steel colored blade? 

A: Certainly. 

Q: What about a black handle? 

A: Yes. 

MR. SCHWARZ: Thank you. No further questions. 
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1 COURT: Follow-up? 

2 BY MR. SINGLA: 

3 Q: What about a black handle with brass knuckles around it? 

4 A: That is uncommon. 

5 

6 

7 

MR. SINGLA: Thank you, Your Honor. 

MR. SCHWARZ: Nothing further. Thank you. 

COURT: Alright. I have a few questions. 

8 BY THE COURT: 

9 Q: You indicated originally when Mr. Singla was asking 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

questions that this knife was uncommon, and then when 

Mr. Schwarz was asking you questions, you said it's not 

unique. 

A: Correct. 

Q: So you've been a police officer for 17 years in the 

Puget Sound area. Have you ever seen a knife exactly 

like this model before? 

A: Probably two or three times. 

Q: Do you have any knowledge or statistics about how many 

of those knives are in circulation in the city of 

Seattle? 

A: No idea, sir. 

COURT: Any questions based on those questions? 

MR. SINGLA: No, Your Honor. 

MR. SCHWARZ: Nothing. 

COURT: The City's moving to admit the knife? 
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1 

2 

3 

MR. SINGLA: I am, Your Honor. 

COURT: The knife is admitted. The knife is not 

unique according to the officer's testimony. It is not the 

4 only such knife in existence. However, based on the 

5 officer's testimony and, frankly, common sense, experience 

6 more than common sense actually, the knife is unusual. The 

7 chances that this night which the officer's already 

8 testified Mr. Erickson held a knife with what he's 

9 determined are, he's calling them brass knuckles, but the, 

10 the finger slots and the silver blade is very rare, not 

11 unique but very rare, and the odds of it being in Mr. 

12 Erickson's hand and then dropped and then in a matter of 60 

13 seconds at the exact same location recovered are very, very, 

14 very small. And based on that, and that's the requirement 

15 of the rule for this sort of thing is what are the chances 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that something has been modified, changed, switched out, 

etcetera. 

I note the defense is not objecting to the fact 

that there's been chain of custody since Officer Chase 

recovered a knife and then brought it here, got it here 

today. So the only question is whether the knife that Mr. 

Erickson was holding is the same knife that the police 

recovered that day. And well, well, well beyond the 

preponderance of the evidence, the City has convinced me 

that that's the same knife. The knife is admitted. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

We'll get the jury and continue. 

MR. SINGLA: Thank you, Your Honor. 

COURT: And just so we don't have any other issues 

in the rest of the testimony or in closing statement, the 

procedure you're going follow with the knife is either it 

will remain with the police officer witness testifying. 

That'll be the only witness handling this. Or with the 

court clerk. If you want to see it, use it, show it to the 

jury, etcetera, you may do that, but then when you're done, 

you hand it back to the clerk. It doesn't sit on the 

11 counter or anywhere else. 

12 MR. SINGLA: And may I also suggest, is the knife 

13 going to go back to the jury? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: That's something we will have to discuss. 

I have some concerns. We'll have to work that out. 

MR. SINGLA: And if I can -- go ahead. 

OFFICER: I think I was receiving a message from 

Officer Pinkerton. You good? 

MR. SINGLA: Yeah. 

OFFICER: Okay. 

MR. SINGLA: We can have it zip tied, to zip tie 

the knife. 

COURT: We'll discuss it when it's time. It may be 

something that doesn't need to go by stipulation or that the 

jury can view but can view out here. 
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1 

2 

3 

MR. SINGLA: Okay. 

JURY PRESENT 

COURT: You may be seated. Thank you for your 

4 patience. 

5 City have a motion? 

6 

7 

8 

2 . 

MR. SINGLA: Your Honor, move to admit Exhibit No. 

COURT: Anything you'd like to put on the record? 

9 MR. SCHWARZ: Nothing. 

10 COURT: Subject to past rulings, I will admit 

11 Exhibit 2, the knife and the box together. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: Thank you, Your Honor. 

OFFICER KEVIN OSHIKAWA CLAY 

DIRECT EXAMINATION 

BY MR. SINGLA: 

Q: So we, we talked about you we, we left off me asking 

you why did you have cause to arrest the defendant that 

night. 

A: Yes. 

Q: And why did you have cause? 

A: Because he was in a crowded area waving around a knife 

with brass knuckles on it. 

Q: And is that the knife? 

A: That is the knife. 

Q: Can you describe that knife. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

A: This is a folding knife. It has, the brass knuckles are 

integrated into the handle of the knife. It's what, the 

general type, we would call these a trench knife. 

Trench knifes originally evolved out of World War I 

trench warfare. They're a very nasty weapon. They were 

typically a large fixed blade with a handle with brass 

knuckles on it and then a large spike on the other end. 

They were designed for close quarters combat in the 

trench warfare of that time. 

10 Q: You say those are brass knuckles? 

11 A: Yes. 

12 Q: Those also look like finger spots. Why are you calling 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

them brass knuckles? 

A: Well, they're made out of metal. I don't know what 

type. Could be brass. Could be aluminum seal, any other 

type of metal. Because of the way that you grip the 

knife, the loopholes here go over your fingers and would 

be between your finger and your hand, making a fist to 

punch somebody. 

Q: Have you had training in recognizing a weapon that you 

describe as brass knuckles? 

A: Yes. 

Q: And what kind of training have you received in 

recognizing that weapon? 

A: We received training at the basic CJTC academy. Also 
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1 

2 

3 

defensive tactics, which I think they may have changed 

the title of that course now. Control integrated -

control or something, yeah. 

4 Q: And in that training, do you actually see what a brass 

5 knuckle looks like? 

6 A: Yes. We have, we have training aids, which could be 

7 

8 

9 

10 

11 

12 

actual weapons that were recovered during an incident. 

They'll pass them around and you get to see them, see 

what they look like, see what they feel like. And then 

there was also training aids that they will use in 

different scenarios which are made out of usually like a 

hard rubber type material. 

13 Q: And have you had a chance to review the Seattle 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

municipal code in regards to possessing what you refer 

to as brass knuckles? 

A: Yes. 

Q: And what's the code say? 

MR. SCHWARZ: Objection. 

COURT: Hold on a second. 

MR. SCHWARZ: Legal conclusion and foundation. 

COURT: Sustained as to legal conclusion. 

MR. SINGLA: May I briefly respond, Your Honor? 

One of the elements is a lawful arrest requires probable 

cause, so the officer would have to establish whether or not 

he had probable cause for violation of the code. 
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1 

2 

COURT: The objection is sustained. 

MR. SINGLA: Thank yo'J. 

3 BY MR. SINGLA: 

4 Q: So do you understand what the code says? 

5 A: Yes, I do. 

6 Q: And if somebody is possessing a brass knuckle, would you 

7 have probable cause to arrest that person? 

8 A: Yes, I would. Yes, I would. 

9 MR. SCHWARZ: Objection. Calls for legal 

10 

11 

conclusion. 

COURT: I'm going to overrule because I believe the 

12 officer's testimony is that he believes that would be 

13 probable cause, which is slightly different than what he 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

said. Is that accurate? 

WITNESS: Yes, I believe that would be probable 

cause. 

COURT: You may continue. 

MR. SINGLA: Thank you, Your Honor. 

BY MR. SINGLA: 

Q: Is there a knife along with those, what you refer to as 

brass knuckles? 

A: Yes, there is. 

Q: And how does that knife operate? 

A: It operates with a spring assist. 

Q: Can you take the paper clip out? 

OFFICER KEVIN OSHIKAWA CLAY - DIRECT EXAMINATION, 10/22/14 285 



1 A: Yes. 

2 Q: So do you have to -- do you have to push a button or a 

3 lever? 

4 A: There's a little lever. You can use your finger or your 

5 thumb right there to move the blade. 

6 Q: Do you mind pushing it? 

7 A: Yeah. 

8 Q: It doesn't slowly come out? 

9 A: No. 

10 Q: You don't have to manually pull it out? 

11 

12 

13 

A: No, you don't. 

Q: So it seems like it, I mean, for lack of a better word, 

springs out. 

14 A: Yes. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: And how does it do that? 

A: There's a spring mechanism. When I say spring, I don't 

mean like a typical coiled curly spring like you would 

see inside of like a pen or something. 

MR. SCHWARZ: Objection. 

COURT: Overruled. 

Foundation. 

WITNESS: But a mechanical mechanism that uses the 

energy in a piece of metal. You know, I would refer to it, 

if you're familiar with suspensions in cars, like a leaf 

spring, a bent piece of metal. So when the blade is locked 

in, you can open it to a certain point, and then the spring 
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1 will take over, like that. 

2 BY MR. SINGLA: 

3 Q: And have you had a chance to review the Seattle 

4 municipal code regarding possession of a spring-assisted 

5 knife? 

6 A: Yes, I have. 

7 Q: And if somebody was possessing that knife, do you 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

believe you would have probable cause to arrest them? 

A: I believe I would. 

Q: Can you put the? 

A: Certainly. 

Q: And would you mind putting the paper clip back? 

A: Yeah. 

Q: And Officer, did this incident happen in the city of 

Seattle? 

A: Yes, it did. 

Q: I just want to go back. When you had told the defendant 

ftDrop the knife,n did he at any point go ftOh, my god, I 

can't believe I have a knifen and drop it? 

A: No. 

MR. SCHWARZ: Objection. Leading and asked and 

answered. 

COURT: Overruled. 

BY MR. SINGLA: 

Q: Did he ever say, did he look surprised by the fact that 
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1 he was holding a knife? 

2 A: No. 

3 Q: Did he look surprised at the fact that he was holding a 

4 knife with those brass knuckles? 

5 A: No. 

6 Q: And how many times did you say that you told him t·o drop 

7 it? 

8 A: Three or four. 

9 MR. SINGLA: That's all I have. 

10 COURT: Cross-examination. 

11 MR. SCHWARZ: Thank you, Your Honor. 

12 CROSS-EXAMINATION 

13 BY MR. SCHWARZ: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: Good morning, Officer Clay. So when you first saw Mr. 

Erickson, you noticed a large group following him, about 

15 people or so? 

A: Approximately. 

Q: And you know some of those people, right? 

A: Yes, I do. 

Q: And can you tell us who some of those people are? 

A: Not full names or anything like that, but a lot of them 

are the groups of, people commonly call them the park 

kids, although I'm fairly certain everybody in that 

group is over 18. 

Q: And you've befriended some of them in your work? 
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1 A: I don't know if befriend is a proper term, but I'm very 

2 

3 

4 

familiar with. 

Q: You've formed a relationship with those people. 

right? 

Is that 

5 A: Yes. 

6 Q: Can you -- if I go through the video, will you be able 

7 to point out some of those people who you know? 

8 A: Yeah, I'll do my best. 

9 Q: So I'm starting the video 1 at track 1. Do you 

10 recognize anyone in the frame now? It's at 12 seconds. 

11 A: The two girls who just passed through the door, one with 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the striped pants and the other one looks like it may be 

a red, like a cardigan type sweater. 

Q: Ad who are they? 

A: They're a couple of the girls that hang out down at the 

park pretty regularly, or did at that time. 

Q: So you're familiar with them? 

A: Familiar, yeah. 

Q: Do you know their names? 

A: I do not. 

Q: And were they some of the people who were at the park 

the day that -- strike that. Did you see those two 

girls at any time previous to this moment? 

A: Not to my recollection. 

Q: You don't really remember for sure? 
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1 A: No. 

2 Q: So there's some people-- the time is 17 seconds. Do 

3 

4 

5 

6 

7 

8 

9 

A: 

Q: 

A: 

Q: 

A: 

you see some people who are running on the left side of 

the frame? 

Yeah, I can see a blur there. 

Do you know who those people are? 

Not by that photograph, I couldn't. Sorry. 

If I backed it up a little bit, would it help you? 

Perhaps, if we have a clear image there. 

10 Q: So what we've seen from second about 14 or 17, you're 

11 

12 

13 

not able to recognize who the woman who walked by is and 

who the man who just ran by is? 

A: No, not in those images. I'm sorry. 

14 Q: If we were able to have another image of them later on, 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

could you possibly? 

A: Perhaps. If it's clear, certainly. 

Q: Before I keep going, we were between second 17 and 20. 

You, there were two individuals who ran past you and 

Officer Chase. Is that correct? 

A: Are you talking about the two girls in front or? I want 

to make sure we're talking about the same people. 

Q: Thank you. So back at 15 seconds, there's-

A: Oh, on the left side there? 

Q: Yes. 

A: Okay. 
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1 Q: We're at 17 seconds now. Is that a man that's in the 

2 front there and a woman behind him? 

3 A: I would be purely guessing on that. I can't tell. 

4 Q: Are there two individuals who went past you and Officer 

5 Chase? 

6 A: Yes. 

7 Q: And were they running? 

8 A: They appeared to be, yeah. 

9 Q: Do you recall that when you were there in person? 

10 A: No. 

11 Q: And at this point, entering the doors, you and Officer 

12 Chase are walking. Is that correct? 

13 A: That's correct. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: So you I'm paused at the 20 second mark. Do you 

recognize anyone in this frame? 

A: The person there who just came through the door with the 

black t-shirt with the kind of yellowish writing on it. 

Q: Right in the very center? 

A: Yes. Her name is Renee. That's the name that she goes 

by. I believe her, her legal name is different, and I 

can't recall what it is. 

Q: Do the people who we've seen so far hang out in Westlake 

Park? 

A: Very frequently, yes. 

Q: So those two girls we talked about earlier and this 
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1 woman all hang out frequently in Westlake Park? 

2 A: That's correct. 

3 Q: There appears to be-- we're at the 22 second mark. 

4 

5 

6 

7 

There appears to be a man with a skateboard and possibly 

sunglasses in the middle lower part of the frame just a 

little bit to the right of center. Do you recognize 

that person? 

8 A: Yes. 

9 Q: And where do you recognize that person from? 

10 A: Just a guy that hangs out at Westlake Park. 

11 Q: Do you know his name? 

12 A: That guy, I do not. 

13 Q: What about --now we're at the 26 second mark. There 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

are a couple individuals over to the lower right part of 

the frame. Do you recognize those people? 

A: I couldn't be sure. If you, if you advanced a couple 

seconds maybe. It's a lit~le blurry there. Yes. 

Q: And who are those people? 

A: Okay. On the right with the red t-shirt, light blue 

pants, that is, her name is Tealshawn. And the person 

there in the middle with his hands up around his 

shoulders, his name is Casey. 

Q: And we're at the 27 mark now. 

anything? 

Is Tealshawn carrying 

A: Looks like she has a skateboard. 
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1 Q: And I started the video playing again. Do you recognize 

2 anyone in the frame now aside from Tealshawn? 

3 A: She's still in there, but -- no. 

4 Q: Resuming the play from :33. How about now? Anyone you 

5 recognize now at :36? 

6 A: No, sir. 

7 Q: No? 

8 A: No. 

9 Q: I'm resuming. At 42 seconds, do you recognize anyone 

10 there? 

11 A: No. 

12 Q: Resuming. A couple people just walked through the door 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

at 52 seconds. Do you recognize them? 

A: No. 

Q: So we've kind of been through the group of people who 

you recognize from Westlake Park it appears. 

A: Yeah. The ones that I could see, yeah. 

Q: I'm going to switch over to the second track now and am 

starting to play at 1 second. Do you recognize-- we're 

at the 24 second mark. Do you recognize the person at 

the bottom of the screen? 

A: That's Casey. That's his name. 

Q: What? 

A: And I don't recall whether that's his legal name or not, 

but. 
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1 

2 

Q: So now we're at the 41 second mark. 

anyone in the frame now? 

Do you recognize 

3 A: You're speaking of the people in the crowd there I 

4 assume. 

5 Q: Yes. 

6 A: No. Not from that angle, I couldn't tell you. 

7 Q: I'll play a little bit more. 

8 A: Okay. 

9 Q: What about, I've stopped it at :45 and am going back to 

10 

11 

12 

:43. There's a woman in the middle of the frame at :43 

who --now I'm gone to :44 -- appears to be wearing kind 

of striped tights. Do you recognize that person? 

13 A: Tights look similar to the one girl who walked in 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

earlier, but. 

Q: And she was one of the ones who you recognized from 

Westlake Park? 

A: From the park. However, I couldn't be 100 percent sure 

because it's just her back. 

Q: Resuming the play. Here in the center, -- I'm at 49 

seconds -- there appears to be a woman in the middle. 

Is the same one that we saw running through the doors 

earlier? 

A: I don't know. 

Q: Do you know who she is? 

A: No, I don't. You mean with the light hair there? 
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1 

2 

3 

4 

5 

Q: 

A: 

Q: 

A: 

Yes. 

No, I don't. 

And we're at 1:02. Do you recognize anyone else in the 

frame at this point? 

No, I do not. 

6 Q: That was an no? 

7 A: That was a no. 

8 Q: I'm resuming the play. 

9 COURT: Mr. Schwarz, could you stop that for a 

10 second? 

11 MR. SCHWARZ: Yes, Your Honor. 

12 COURT: I'm wondering if maybe a more efficient way 

13 to handle this than going frame by frame in front of the 

14 jury is to at the lunch break have you and the officer and 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

perhaps Mr. Singla sit down. Then he could just give you a 

list of the people he sees. Would that work for your 

purposes? 

MR. SCHWARZ: Your Honor, I think I can go a little 

faster now and ask the officer if he recognizes them. I 

think the portion where I need to (inaudible) . 

COURT: Alright. I'll give you a little bit of 

leeway here. 

MR. SCHWARZ: Thank you. 

BY MR. SCHWARZ: 

Q: So starting from 1:09. Do you recognize anyone? Do you 
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1 recognize the man in the tank top to the right that just 

2 went by? 

3 A: No, I don't. 

4 Q: So we're at the 1:32 mark. At this point, there are 

5 

6 

multiple civilians up next to Mr. Erickson. 

correct? 

Is that 

7 A: Yes. 

8 Q: And does the, the man with the tank top who's on top 

9 

10 

there look like to you like one of the two people who 

ran through the doors that we saw in the first video? 

11 A: Well, like I said, from that, the blurry image, I 

12 

13 

14 

15 

16 

17 

18 

19 

couldn't tell you 100 percent for sure. 

Q: How many people were -- strike that. At this point, you 

were focused on Mr. Erickson. Is that right? 

A: Correct. 

Q: And were you listening to what these other people were 

saying? 

A: No. 

Q: So you don't know what they were saying? 

20 A: No. No recollection. 

21 

22 

23 

24 

25 

Q: And you're not, you don't have a memory of what they 

were doing at that time? 

A: I was aware that they were down by his legs. But beyond 

that, no. I was focused on controlling his arm. 

Q: And you didn't, you hadn't searched any of those people 
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1 for weapons, had you? 

2 A: Definitely not. 

3 Q: I'm going to resume the play from 1:32. Okay. At 1:42, 

4 

5 

6 

is the woman in the middle here who appears to be 

kicking Mr. Erickson, is she one --

MR. SINGLA: Objection, Your Honor. Calls for 

7 speculation. Counsel is testifying. That's not what the 

8 image reflects. 

9 COURT: He. hasn't finished the question, so I don't 

10 know what he's going to ask. Go ahead. 

11 BY MR. SINGLA: 

12 Q: Does the woman, is the woman in the middle who appears 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to be kicking Mr. Erickson one of the people that you 

have previously identified from the doors entering the 

mall? 

MR. SINGLA: Objection, Your Honor. Same 

objection. 

COURT: Overruled. 

WITNESS: I'm not sure which person you're talking 

about. Can you use the cursor? 

BY MR. SCHWARZ: 

Q: That's a good idea. 

A: If that, if that works for you. 

Q: Of course. 

A: Works for me, so. 
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1 Q: This person in the middle. It appears to be a black 

2 sweatshirt. 

3 A: Okay. 

4 Q: A black hooded sweatshirt. 

5 A: That I believe is the person that I wasn't, you asked me 

6 about maybe one or two questions ago that, from the 

7 

8 

9 

10 

11 

12 

Q: 

A: 

back, I couldn't tell you for sure. 

Just to the right and lower then, her. Is that the 

woman who you identified with the red sweater coming 

into the mall door? 

That looks like, looks like her from that angle. 

Q: And those two entered together. Is that correct? 

13 A: Yes. 

14 Q: And from your review of this video, does it appear that 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the woman in the black hooded sweatshirt kicked Mr. 

Erickson? 

A: I can't tell from there. You'd have to, you'd have to 

run it through because it's a still photo, so. 

Q: Okay. Starting it at 1:42 and ending at 1:46. Does it 

appear that that woman kicked Mr. Erickson? 

A: I can see her lift her foot up and push on something 

there, but I couldn't tell you what it was that she was 

contacting. 

Q: And you weren't aware of whether or not Mr. Erickson was 

being kicked at the time that you were there? 
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1 A: No, sir, cor.rect. 

2 Q: And Officer Clay, are you familiar with the difference 

3 between switchblade knives and spring-assisted knives? 

4 A: I believe they're one and the same. 

5 Q: Are you familiar with knives that have a button? Knives 

6 that have a button that will release quickly. 

7 A: I've seen those, yes. 

8 Q: And that's not this type of knife, is it? 

9 A: No. 

10 Q: There's no button on this :mife, is there? 

11 A: Well, you could call that a button I guess, or a lever. 

12 Q: Okay. 

13 A: I mean, it's I think a matter of definition, but. 

14 Q: Okay. Then let's, let's try to be as clear as we can. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A: Okay. 

Q: First of all, the paper clip, that's not actually, 

actively stopping the blade from opening, is it? 

A: Not right now. 

Q: So the blade naturally stays closed once it's in a 

closed position? 

A: Correct. 

Q: And there's no-- when you say that it's a matter of 

definition, there's a piece of metal that sticks out of 

the back of the knife. Is that --

A: Correct. 
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1 Q: And that's part of the actual blade itself, correct? 

2 A: Yeah, it appears to be. 

3 Q: Part of it? 

4 A: Yeah. 

5 Q: So that's not a button that releases a spring, that's a 

6 piece of the blade itself? 

7 A: Correct. 

8 Q: And that's known as a flipper or a lever? 

9 A: Call it a lever or a thumb lever. 

10 Q: And the way that the knife opens is that the blade 

11 

12 

13 

14 

15 

actually passes through, between the two sides of the 

handle. Is that right? 

A: Yeah. There's a, there's a gap there. 

Q: Could you just, when you -- could you pick that knife up 

and you point it toward me? 

16 A: Uh hm. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: Could I just ask you to do that towards the jurors so 

they can see. 

A: Certainly. 

Q: So there's a, enough space for the knife to clear both 

sides of the opening without touching, correct? 

A: Correct. 

Q: And those aren't, those sides aren't joined anywhere on 

that side of the knife, they're only joined at the base 

of the knife on the other side? 
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1 A: On my back, but yes. 

2 Q: Knife in the backpack on your back, correct? 

3 A: Yes. 

4 Q: Videotaping the officers, correct? 

5 A: Yes. 

6 Q: No kids chasing you at that point, correct? 

7 A: Yes. 

8 Q: Knife's still in the backpack, correct? 

9 A: Yes. 

10 Q: Calling the officers pigs, correct? 

11 A: Yep. 

12 Q: Calling the officers, telling the officers to put the 

13 

14 

gun in their mouth and shoot themselves because they're 

fascists, correct? 

15 A: I don't know that in that situation. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: Recognizing Officers Clay and Chase, correct? 

A: Yes. 

Q: Still videotaping them? 

A: Yes. 

Q: Officers Chase and Clay don't hit you at that point? 

A: No. 

Q: They don't swing at you? 

A: No. 

Q: They don't draw their guns at you? 

A: No. 
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1 Q: Knife's still in the backpack, correct? 

2 A: Yes. 

3 Q: Officers Chase and Clay go to Nordstrom's, correct? 

4 A: Yes. 

5 Q: You follow them, correct? 

6 A: Videotaping them, yes. 

7 Q: Videotaping them? 

8 A: Yes. 

9 Q: Backpack on your back? 

10 A: Yes. 

11 Q: Knife's still there? 

12 A: Yes. 

13 Q: You knew it was there? 

14 A: Yes. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: Keep on going, correct? 

A: Yeah. 

Q: Keep on yelling at them? 

A: Keep with them, yes. 

Q: They don't tell you to go away, correct? 

A: I don't remember if they did or didn't. 

Q: They don't arrest you? 

A: Not at that point. 

Q: They don't hit you? 

A: Not at that point. 

Q: They don't swing at you? 
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1 A: Not at that point. 

2 Q: Knife's still in the backpack? 

3 A: Yes. 

4 Q: You knew it's in the backpack? 

5 A: Yes. 

6 Q: Follow them to Nordstrom's, towards Nordstrom's, 

7 correct? 

8 A: Yes. 

9 Q: And when you were at Westlake Park, kids tell you to get 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

away from Officers Chase and Clay, correct? 

A: Tell me to stop videotaping them, yes. 

Q: You don't stop? 

A: No. 

Q: Knife's still in the backpack? 

A: Yes. 

Q: Then the kids follow you, correct? 

A: Yes. 

Q: That's when you knew that you have a knife in the 

backpack and you take the knife out? 

A: That's not when I had the, knew that I was going to do 

that, no. 

Q: You knew the knife was in your backpack, right? 

A: Yes, I knew it was in my backpack. 

Q: And at some point, you take the knife out, correct? 

A: After I see weapons, yes. 
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1 Q: Now you've got the knife out, correct? 

2 A: Yeah. Okay. 

3 Q: And at this point, the knife was closed, correct? 

4 A: At the point that I pulled it, I 

5 Q: Pulled it out of the backpack. 

6 A: put my hand on it, yes. Not by the time I pulled it 

7 out of the backpack, no. 

8 Q: Then you pressed this lever, this device right here, 

9 correct? 

10 A: I pressed it, yes. 

11 Q: It springs open, correct? 

12 A: Not exactly. Open upside down. 

13 Q: You opened it upside down? 

14 A: It was in my bag. It's like this, face down. Opened it 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in my bag when I see the crowd. 

Q: Let's do this this way. I want to make sure that we 

testify correctly here. You have the knife in the 

backpack. You take a moment. 

were you standing? 

Did you kneel down or 

A: I was standing. 

of people. 

I was backing away from a large crowd 

Q: You take the spring, you open it, correct? 

A: It's not a spring, but yes. 

Q: Then you have it like this and you keep on backing away, 

correct? 
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1 A: I kept on backing away, yes. But with my hand in front 

2 of it shielding, kind of like a shield. 

3 Q: You had your cellphone with you that day? 

4 A: Yes. 

5 Q: It's your testimony that somebody swung a skateboard at 

6 you, correct? 

7 A: Yes. Multiple times actually. 

8 Q: You didn't pick up your cell phone and call 911? 

9 A: It's kind of hard when your head, something's swung at 

10 your head, so. 

11 Q: You didn't turn around and run away? 

12 A: That's kind of dumb when a crowd of people are chasing 

13 

14 

15 

16 

17 

you, swinging stuff at your head. 

Q: You didn't go into a store and ask for help? 

A: Actually, I did back into a store. 

Q: You backed into Pacific Place. I'm asking you didn't 

back up into Nordstrom and ask for help? 

18 A: It was there between me and Nordstrom's. 

19 

20 

21 

22 

23 

24 

25 

Q: You didn't back into somebody else. There's a crowd 

there. It's summertime, right? 

A: There was nobody around that was trying to assist me in 

any way. 

Q: You didn't ask a stranger, "Hey, help me, somebody's 

hitting me"? 

A: Well, 30 people chasing you in Seattle, what do you do? 
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1 Q: Again, I'm going to ask you to answer yes or no to my 

2 

3 

4 

5 

questions that I'm asking. We made that deal, correct? 

So I'm asking you, you didn't go into a store, grab a 

clerk and say, ~I need help because somebody's swinging 

a skateboardn? 

6 A: Wasn't possible. 

7 Q: Did you or did you not go to --

8 A: I could not. 

9 Q: You didn't grab somebody, a stranger who was walking 

10 down the street and tell them ~somebody just swung a 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

skateboard at me, please call 9lln? 

A: Nobody was there. They cleared out the way when they 

saw a large crowd of people pursuing me. 

Q: Is your testimony that nobody was there on June lOth at 

5 p.m. on a summer day 

A: Nobody was behind me or around me. They moved away. 

That is my testimony. 

Q: Please answer the questions that I'm asking, okay? So 

you didn't ask anybody to call 911, correct? 

A: I couldn't. 

Q: You didn't call 911 yourself? 

A: I couldn't. 

Q: Yes or no, did you call 911? 

A: I couldn't. 

MR. SINGLA: Your Honor, I'm going ask you to 
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1 direct the witness to answer the question. 

2 COURT: Mr. Erickson, you've been asked a yes or no 

3 question. The question is did you call 911? The answer is 

4 either yes or no. What is the answer? 

5 

6 

WITNESS: No, I was not able. 

COURT: Go ahead. 

7 BY MR. SINGLA: 

8 Q: You did not have anybody, you did not ask anybody to 

9 assist you? 

10 A: No, I was not able. 

11 Q: Instead, you chose to take the knife out of your 

12 backpack, and that's what you did, correct? 

13 A: Yes. That was my only option. 

Q: We saw that video that you had mentioned, correct? 

A: Yes. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: And it is your testimony that this gentleman is carrying 

some sort of a weapon, correct? 

A: Yes. 

Q: This gentleman is entering the place before you, 

correct? 

A: That was after we got to the corridor to Pacific Place. 

Q: Please listen to the question that I'm asking you and 

answer only that question. He entered that door before 

you entered that door. Is that correct? 

A: I didn't enter that door. 
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1 Q: The gentleman in the yellow entered the door before you 

2 entered the door, correct? 

3 A: He entered Pacific Place from the door, correct. 

4 COURT: Mr. Singla, can you tell me which file 

5 you're playing and what time it's at. 

6 MR. SINGLA: I'm playing the first file on Exhibit 

7 1 at time stamp 2 seconds. 

8 COURT: And you're referring to the gentleman in 

9 the yellow shirt? 

10 

11 

MR. SINGLA: That's correct. 

COURT: Thank you. 

12 BY MR. SINGLA: 

13 Q: In fact, he enters the door -- and this is at time stamp 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

:8 -- a full six seconds ahead of you before you touch 

that door, correct? 

A: Apparently according to the video, yes. 

Q: And it's your testimony it is after that time that you 

see the individuals that you identified as people at 

Westlake entering the building, correct? 

A: Correct. He was there though too. 

Q: You saw the police that day, the officers enter Pacific 

Place? 

A: Yes. 

Q: They came through the crowd? 

A: Yes. 
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1 Q: And you saw their guns? 

2 A: Yes. 

3 Q: You saw that, you heard them say, ftPut down the knife•? 

4 A: Yeah. 

5 Q: Right? 

6 A: Yes. 

7 Q: You didn't at that point tell them ftOfficer, that guy 

8 just hit me with a skateboard,• you never said that? 

9 Did you say that to the officers on that day? 

10 A: I don't talk to law enforcement in ways that harass or 

11 incriminate other people. 

1-z Q: You don't talk to law enforcement? 

13 A: Not to incriminate other people, even people attacking 

14 me. I don't believe in kidnapping people. 

15 Q: You do call law enforcement pigs? 

16 A: Absolutely, because I don't believe in kidnapping 

17 

18 

19 

20 

21 

22 

23 

24 

25 

people. 

Q: You never told the two officers that you saw on that day 

that anybody hit you with a skateboard? 

A: They were part instigating it, so absolutely not. Even 

if I was going to tell an officer, it wouldn't be them. 

Q: So the answer to that is no? 

A: No. 

Q: They got you to the ground, correct? 

A: Yes. I got down on the ground. 
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1 Q: You were on your back? 

2 A: Yes. 

3 Q: Your hands were up? 

4 A: Yes. 

5 Q: Hands were tense? 

6 A: Yes. 

7 Q: Officer Chase was telling you to roll to your stomach, 

8 correct? 

9 A: He said that we weren't going to hurt -- I forgot what 

10 he said actually, but yes, he was telling me to stop 

11 resisting. I remember that. And I remember yeah. 

1-z- Q: Ana you aTan't stop? 

13 A: I'm not going to stop resisting someone trying to hurt 

14 me. 

15 Q: You're not going to stop resisting? 

16 A: Not if they're trying to hurt me. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: You didn't tell the office=s ~okay, fine, I'll roll over 

on my stomach. I just want to make sure nobody hurts 

me." You never said that? 

A: They rolled me towards the crowd. 

Q: You never said, "Roll me away from the crowd and I'll 

roll over myself"? You never said that? 

A: I didn't know police, they would listen. 

Q: We watched that video quite a number of times. I know 

you've been in the courtroom while we watched it. This 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

one. And it's been well established from time marker 

:40 to time marker 1:20, approximately 40 seconds, where 

the officers have you on your back. Do you remember 

watching that video? 

A: Yes. 

Q: We're at 30 seconds now. That's 40 seconds. In that 

amount of time, you never explained to the officers you 

were afraid for your safety. You didn't tell them that. 

Did you tell them that? 

10 A: They wouldn't listen, no. 

11 Q: You did not tell them that? 

12 A: No. 

Q: You didn't tell them "Officers, I'll comply. I just 13 

14 want to make sure nobody hits me." You didn't tell them 

15 that? 

16 A: No. They were part of it. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: But you did not tell them? 

A: No. They're a part of it. 

MR. SINGLA: Your Honor, I'm going to ask the 

witness to answer the question. 

WITNESS: No. 

BY MR. SINGLA: 

Q: You didn't tell them "Roll me the other way so I can 

feel safe"? 

A: No. 
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1 Q: Instead, you held your arms together and you resisted, 

2 correct? 

3 A: Absolutely. 

4 Q: When you were at Westlake Park did the officers walk 

5 away from you? 

6 A: After they announced to people that they were leaving 

7 while I was videotaping them, yes. 

8 Q: You followed them? 

9 A: I continued to videotape them, yes. It was the best 

10 

11 

12 

13 

course of action of protecting myself at that point. 

MR. SINGLA: Thank you. That's all I have. 

COURT: Redirect. 

MR. SCHWARZ: Thank you, Your Honor. 

14 REDIRECT EXAMINATION 

15 BY MR. SCHWARZ: 

16 Q: Mr. Erickson, specifically what made you feel 

17 

18 

19 

20 

21 

22 

23 

24 

25 

uncomfortable with the, these two officers when you were 

at Westlake Park? 

A: Well, the fact that they had said to the youth like, or 

back and forth. It's kind of passive aggressive. That, 

that if they weren't here, they would 

MR. SINGLA: Objection, Your Honor. Hearsay. 

WITNESS: That's what they said. 

COURT: Hold on a second. The question was what 

made you feel. I think he is going to get into an answer 
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1 that may involve hearsay. I don't know. So I'll let you 

2 ask a more specific question. 

3 

4 

5 

6 

MR. SCHWARZ: Your Honor, I would just, I'd be 

happy to ask a different question. 

to (inaudible). 

I would also say it goes 

COURT: It might. I don't know. So you've got to 

7 lay the foundation and then you can go forward. 

8 BY MR. SCHWARZ: 

9 Q: So what was -- when you interacted with the police 

10 officers, did you have a conversation with them? 

11 A: Yes, to some degree I guess you'd call it conversation. 

12 Q: And did the conversation that you had with them affect 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

your interpretation of their attitude toward you? 

A: Yes. 

Q: Why did you, why did your opinion of their attitude 

change based on what they said? 

MR. SINGLA: Objection, Your Honor. Relevance. 

COURT: Overruled. 

WITNESS: Because they were saying that they were 

the reason I was safe when 

MR. SINGLA: Objection, Your Honor. Hearsay. 

COURT: Sustained. 

BY MR. SCHWARZ: 

Q: So what I'm, what I'd like to ask you is -- let me take a 

step back. Was your opinion of their attitude toward you 
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1 

2 

based on something that the officers said or something 

that they did or both? 

3 A: What they said and their demeanor. 

4 MR. SINGLA: Objection. Never mind, Your Honor. 

5 Withdrawn. 

6 BY MR. SCHWARZ: 

7 Q: What was their demeanor? 

8 

9 

10 

11 

12 

13 

A: (Indiscernible), but like it was this and like 

condescending. I don't know how to like describe it as 

kind of like (indiscernible) . But I mean, I kind of 

expected that. I'm not like saying that was like any 

way unreasonable to like not like me. But then with the 

conversation made it different, so. 

14 Q: Okay. Did you, did you find out at any point why the 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

officers were leaving Westlake Park? 

A: They claimed they had a call. 

Q: First of all, did you find out why they left? 

A: Yes. 

Q: And how did you find that out? 

A: When they yelled it really loud they had a call and they 

were going to Nordstrom's. 

Q: And did they make any reference to why they were leaving 

to go to Nordstrom's? 

A: Because they had a call. 

Q: And did they make any comment -- did you learn anything 
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1 

2 

3 

about what effects they thought they were having on the 

interaction there in the park? 

MR. SINGLA: Objection, Your Honor. Form of the 

4 question. Calls for speculation. 

5 

6 

COURT: Overruled. 

WITNESS: With the conversation, it gave the 

7 impression that it was to cause the violence that was going 

8 to happen to me by the way they yelled to everybody, so it 

9 was all for everybody to hear, made, gave that impression. 

10 BY MR. SCHWARZ: 

11 Q: And I'm not really sure I totally understood that answer. 

12 Could I ask you to just 

13 A: Could you be more specific a little bit? 

14 Q: Try to clarify it for me if you can. 

15 A: The way they like left which was like they yelled, "We 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

got a call. We're going to Nordstrom's" after the 

conversation with the back and forth of we protect you, 

you're safe because they're here and they'd fuck you up 

if we weren't here. 

Q: So you just made a --

MR. SINGLA: Objection, Your Honor. Hearsay. Move 

to strike. Nonresponsive. 

COURT: Any response? 

MR. SCHWARZ: Effect on the listener, Your Honor. 

COURT: Alright. The objection is sustained. The 

MATTHEW ERICKSON - REDIRECT EXAMINATION, 10/22/14 415 



1 jury will disregard the witness's last statement in its 

2 entirety. You may ask another question. And you'll need to 

3 be specific as to nonhearsay or move on. 

4 MR. SCHWARZ: Yes, Your Honor. 

5 BY MR. SCHWARZ: 

6 Q: So when you, when you left, when the officers left to, 

7 they headed to Nordstrom's? 

8 A: Yes. 

9 Q: And you had been following them with your cellphone 

10 videotaping? 

11 A: Yes. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: Did you do you still have a copy of that video? 

A: No. After I was arrested, the memory card disappeared. 

Q: And you spoke with Mr. Singla about, about the fact that 

you didn't call 911 that day. Why didn't you call 911 

when the people were following you? 

A: Because in that situation, if I was to try to get on the 

cellphone, not only would the cellphone be broken by a 

weapon hitting me upside my head, my head would probably 

be broken too. 

MR. SINGLA: Objection, Your Honor. Calls for 

speculation. 

COURT: Overruled. 

BY MR. SCHWARZ: 

Q: You can finish your answer. 
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1 A: Yeah. Like people were swinging stuff at me and they 

2 were, a large group of people. To hop on the phone 

3 would be extremely unsafe, extremely dangerous, and 

4 extremely a threat to my life. 

5 Q: Was it a -- are we talking about an issue of timing or 

6 something else? 

7 A: Like they were not right, they were like a leap away 

8 from me the whole time. And like 10 feet might seem 

9 

10 

like a lot, but when people are coming at you fast, it's 

a few seconds, if that. 

11 Q: Did you feel like the threat was immediate or? 

12 A: Yes. 

13 Q: And you referred to a man in a yellow shirt that we saw 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in the video. Did you, do you recognize him from any 

time before entering Pacific Place mall? 

A: Yeah, Westlake. 

Q: What do you mean by that? 

A: He was in the group of people. He wasn't particularly 

standing out besides having a weapon, but he was with a 

group of people from Westlake. 

Q: Do you have any idea why he entered, he seems to enter 

the mall before you if he's part of that group? 

A: The whole time they were trying to flank me and that's 

when, that's the only motion I made with the knife was 

to try to block them from getting behind me. 
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1 Q: And we heard a bit about how there was a 40 second long 

2 period. It was I believe what Mr. Singla was 

3 

4 

estimating. Where you were on the ground before the 

crowd came in. What was going on then? 

5 A: There's the interaction with the cops on top of me. 

6 They're saying stop resisting. There was that. But 

7 

8 

9 

there was also a lot of the noise coming from, I could 

see in my peripherals past the cops, I couldn't like see 

faces but the crowd of the same people, I could hear the 

10 same voices, so. 

11 Q: And you said the same people --

12 A: From Westlake, sorry. 

13 
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Q: I'm sorry? 

A: From Westlake, sorry. 

Q: And did you feel threatened during that time? 

A: Yes. 

Q: By the crowd or the police? 

A: Both. 

Q: And did you feel like the police would protect you 

against the crowd? 

A: Not at first. When other officers showed up, I didn't 

feel like I was in any danger at that point. But with 

those two, I had, did feel a lot of danger. 

Q: And can you explain why specifically those two police 

officers? 
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1 MR. SINGLA: Objection, Your Honor. Can we have a 

2 sidebar? 

COURT: Regarding? 3 

4 MR. SINGLA: I think it's relevance at this point. 

5 I believe that the witness may testify to some information 

6 that the City's going to have an objection. 

7 COURT: The City has already enunciated an 

8 objection which is relevance. What's the relevance of this 

9 testimony, all of it in the last five or ten minutes? 

10 MR. SCHWARZ: Your Honor, I think it goes to Mr. 

11 Erickson's feeling and reactions when he was in this 

12 particular situation, how they might be different than 

13 someone else's reaction. 

COURT: The objection is sustained. 

MR. SCHWARZ: I have no further questions. 

COURT: City have any recross? 

14 

15 

16 
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MR. SINGLA: May I have a brief moment, Your Honor? 

RECROSS-EXAMINATION 

BY MR. SINGLA: 

Q: You're videotaping the officers, correct? 

A: Yes. 

Q: You're videotaping the other individuals, correct? 

A: No. 

Q: The other individuals are being videotaped, correct? 

A: No, just the officers. 
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1 Q: The other individuals come up to you at Westlake Park, 

2 correct? 

3 A: Yes. 

4 Q: You previously testified that when they came up to you 

5 

6 

at Westlake Park, they said to stop videotaping them, 

correct? 

7 A: Stop videotaping the police. 

8 Q: Did you stop videotaping the police at that time? 

9 A: No. 

10 Q: So they asked you to do something and you didn't do 

11 that, correct? 

12 A: Yes. 

13 Q: And then you continued to videotape them as you were 

14 walking down to Nordstrom's, correct? 

15 A: Yes. 

16 Q: And the folks in Westlake Park were still telling you to 

17 

18 

19 

20 

21 

22 

23 

24 
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stop videotaping the police, correct? 

A: Yes. 

Q: You didn't stop, did you? 

A: No. 

MR. SINGLA: That's all I have. 

COURT: Anything else based on those questions? 

MR. SCHWARZ: No. Thank you, Your Honor. 

COURT: You may step down. Thank you. 

Does the defense have any other witnesses or 
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1 evidence? 

2 

3 

MR. SCHWARZ: No. The defense rests, Your Honor. 

COURT: Does the City intend to put on any further 

4 case? 

5 MR. SINGLA: Yes, Your Honor. And at this point, 

6 the City wants to inform the court of possible evidence at a 

7 

8 

sidebar. 

COURT: We'll take a recess. Please follow Ms. 

9 Johnson back to the jury room. 

10 

11 

12 

13 

JURY LEAVES 

COURT: You may be seated. 

Mr. Singla. 

MR. SINGLA: Thank you, Your Honor. Your Honor, at 

14 this point, the City is intending to put on rebuttal 

15 

16 

17 

18 
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evidence by Officer Clay for a number of things. One, to 

specifically establish what happened at Westlake Park and 

what actually transpired, which is going to include some 

language that's going to be pretty enticing as far as foul 

language is concerned and what the interactions were, to 

establish that the necessity defense doesn't apply here as 

the defendant was inviting this interaction, so. 

In addition to that, because of the way that the 

defendant testified, and I really didn't know how he was 

going to testify, Officer Clay had an incident occur 

approximately a month later where somebody had informed them 
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1 that the defendant had approached and gone up to one of the 

2 individuals that was involved as the defendant testified, 

3 one of the Westlake kids, and had said the following words, 

4 "Watch your back 'cause some shit's gonna come down. I'm 

5 going to get every one of you who got me arrested." And I 

6 believe that that statement at this point is relevant and it 

7 goes towards the defendant and his consciousness of guilt 

8 and what had happened and the way he's testified. 

9 And it also, in addition to that, the defendant has 

10 opened up the door to a lot of prior bad acts and 404(b) 

11 evidence based upon the way he's testified; specifically, 

12 saying that he did not trust these two officers. And there 
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has been interactions where the defendant has been verbally 

abusive towards these officers in the past as well. 

I believe all of this evidence is relevant based 

upon the way that the defendant testified, and I just wanted 

to inform the court and Mr. Schwarz outside the presence of 

the jury and wanted a specific ruling as to the incident 

that occurred and was documented on July 14, 2013. 

COURT: What other 404(b) type evidence did you 

intend to introduce? 

MR. SINGLA: Your Honor, that the defendant in 

previous marches, anarchist marches and other marches, has 

singled out Officers Chase and Clay and has said similar 

things to them in hopes of getting a reaction from them that 
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1 would be of a violent nature. And it is the officers' 

2 belief that that is the exact same thing that the defendant 

3 was trying to do on that day. So it's a pattern of behavior 

4 that he's targeted towards these two officers and having 

5 them try to do something towards him that would be of a 

6 violent nature. This is a pattern that the defendant's 

7 alluded to and then the officer can explain further. 

8 COURT: Mr. Schwarz. 

9 MR. SCHWARZ: I think there are a couple different 

10 areas that I, that Mr. Singla is referring to. If I could 

11 start with the, the incident in the park that he's referring 

12 to. I think the testimony about that would violate the, 

13 would be double hearsay and violate the confrontation 
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clause. I don't think that there's been any, I don't think 

the City can make, can carry its burden of establishing that 

forfeiture by wrongdoing has happened. As I believe I've 

noted in my trial brief, I don't think that that evidence 

should be able to come in. 

Regarding previous incidents between Mr. Erickson 

and these two police officers, I don't think the jury 

really, I don't think there's been any specific information 

that needs to be clarified at this point. I think it would 

open up some information that may or may not be relevant. 

Also, under 404(b), I, I guess Mr., I guess I 

would just ask for some clarification as to which aspects 
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1 and then if, if that, if there is a valid basis under 

2 404(b), I'd just like a little more information about what 

3 specifically these officers would testify about. I don't 

4 have any police reports to that effect. 

5 COURT: Are you going to be asking for a necessity 

6 defense instruction? 

7 MR. SCHWARZ: Your Honor, as to count 2, the answer 

8 is yes. Or count 4 I should say, the 

9 

10 

11 

12 

13 

COURT: Resisting? 

MR. SCHWARZ: Yes, Your Honor. 

COURT: Not as to count 1? 

MR. SCHWARZ: Correct, Your Honor. 

COURT: The charges here that remain are unlawful 

14 use or possession I think are the main sort of theories of 

15 the City at this point of a weapon and resisting arrest. 

16 The defense has gone far afield from things that 
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are relevant into very collateral matters. There was not a 

basic objection from the City as to relevance of all of that 

testimony, so it occurred. Now the City wants to go farther 

into this irrelevant testimony which has no bearing on the 

two charges in front of the court and for the jury to 

decide. If everything the City said is accurate in its 

offer of proof about what the officer would testify, about 

prior events and the anarchy situations, trying to get a 

rise essentially out of the police officers, it has no 
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1 bearing about whether he possessed a knife, Mr. Erickson 

2 did, or whether he resisted arrest. And for that matter, 

3 he's already admitted on the stand that he possessed the 

4 knife, that he used the knife, that he did so knowingly, 

5 that he resisted arrest, and that he did so on purpose. 

6 So I deny the City's motion to present the 

7 information that you presented in your offer of proof. Do 

8 you have any other evidence that you wish to present? 

9 MR. SINGLA: No, Your Honor. And just to note, I 

10 had kind of informed the court that that was going to be 

11 what we anticipated and we didn't believe it was relevant 

12 and. 

13 COURT: In any event, that's my ruling. So that's 

14 where we are. The City is not going to present any further 

15 evidence then? 
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MR. SINGLA: Based upon the court's ruling, no, 

Your Honor. I'll need some time to gather up my 

instructions. Well, I guess let me inquire of the court in 

preparing the instructions, the jury instructions at this 

point. 

COURT: Actually, let me just stop you. Are you 

going to call any other witnesses or present any other 

evidence? 

MR. SINGLA: No, Your Honor. 

COURT: The defense has already rested, so I'm 
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1 going to have the jurors excused. We're not going to get to 

2 them today. Let's have the jurors back here ready to go at 

3 9: 3 0 in the morning. Okay. Thank you. 

4 Go ahead. 

5 MR. SINGLA: So I guess at this point, Your Honor, 

6 the City's going to object to a necessity defense in regards 

7 to the second count, the resisting arrest count. The 

8 defense has the burden of showing that a necessity did arise 

9 in this case. The City believes that the defense has not 

10 met that burden by even a preponderance of the evidence as 

11 is required by instruction itself. 

12 

13 

14 
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There are several parts to the instruction. One is 

that the, the harm being used is commensurate to the attack 

that the person is trying to do and that it's reasonable. 

But more importantly, it's that the defendant did not bring 

about the situation themselves and they had an opportunity 

to get out of the situation. And I'm paraphrasing. 

sorry, I don't have the instruction in front of me. 

I'm 

And based on the testimony and the inquiry of the 

defendant, it's clear that none of those elements have been 

met and the necessity defense is not proper at this point. 

The defendant could have simply complied. And I have 

inquired of the defendant specifically that he could have 

said, "I am afraid for my safety. I can roll over and I 

will comply with you." He didn't do that. In fact, the 
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1 response that he said when I asked, "Isn't it true you 

2 resisted?" his response was "Absolutely" as in that he could 

3 have had a way, an opportunity to extricate himself out of 

4 the situation and he basically did not do that. I don't 

5 believe the necessity defense is proper in this case. 

6 COURT: Mr. Schwarz. 

7 MR. SCHWARZ: Your Honor, I think we heard evidence 

8 that Mr. Erickson was involved in some verbal argument with, 

9 with the police officers who, at Westlake Park, who then 

10 left Westlake Park. We then have evidence that Mr. Erickson 

11 was followed by people carrying weapons in the form of 

12 skateboards and a, I think it's been referred to as a 

13 Sammie, which is a, my understanding is a chain held within 

14 a sock. And we saw that on, on the video as well. So we 
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have a situation where Mr. Erickson was pursued by this 

group of people and there's evidence of use of weapons. 

Those people then followed Mr. Erickson into the Pacific 

Place mall, where he, where Mr. Erickson had further 

interaction with them, followed by the police. 

While Mr. Erickson was being approached by the 

police, those people continued to verbally abuse Mr. 

Erickson and act in a manner that he found to be 

threatening. Subsequently, Mr. Erickson was, I think 

there's evidence that Mr. Erickson was assaulted by some of 

those civilians from that group when he was in the hands of 
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1 the police. Therefore, I think there's evidence that shows 

2 that Mr. Erickson was not being adequately protected at that 

3 time by the police. Mr. Erickson also believed that he 

4 
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would not receive adequate protection from the police, these 

particular police officers. The result was that he was 

assaulted. The evidence shows that he was assaulted during 

that interaction. Therefore, it's the defense contention 

that Mr. Erickson needed to try to protect himself here, to 

hold himself in such a way that he was less vulnerable by 

having his hands in front of vital parts of his body rather 

than rolling over onto his stomach and putting his hands 

behind his back in a way that would make him more vulnerable 

given the ongoing presence of the crowd and its ongoing 

hostile nature to him regardless of the presence of the 

officers. 

COURT: I just want the record to be 100 percent 

clear. You're not asking for the necessity instruction as a 

defense on count 1; you're only asking for it on count 4? 

MR. SCHWARZ: Yes, Your Honor. 

COURT: Thank you. 

Alright. There are a number of different issues. 

There are a number of different elements of the necessity 

defense. I'm going to go to the last one because it's the 

one that there's really no facts that are in issue. There 

is perhaps an issue about whether he thought it was 
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1 necessary, tried not to turn over. I suppose I could reach 

2 those conclusions. I don't have to. 

3 I'm looking at State v. Jeffrey, which is 77 Wn. 

4 

5 

6 

7 

8 

App. 222. It's the reason for the necessity defense. And 

it indicated in that case, in Jeffrey-- well, it's not the 

reason. Diana is also, but Jeffrey is the reason for the 

last element. It indicates that there is a requirement 

before the necessity defense is given that there be no other 

9 alternative. I think the alternative probably has to be 

10 reasonable. But other than the action that the defendant 
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took. 

In Jeffrey, which was a relatively similar case, 

the defendant allowed a weapon to be placed in his residence 

because he was concerned about somebody potentially being 

outside or looking in the windows. He then-- I should back 

up. He had police contact, much the same as Mr. Erickson 

had in this case. He called the police and said, 

"Somebody's outside my house," so police responded almost 

immediately. They couldn't find anybody. They did find one 

person then who Mr. Jeffrey could not identify, so they let 

him go. Somebody then brought a gun, and it was illegal for 

Mr. Jeffrey to possess a gun. Perhaps similar to this case. 

And the gun remained in the house for about an hour. And 

then somebody allegedly looked in the window again and Mr. 

Jeffrey grabbed the gun and it discharged. I'm not totally 
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1 

2 
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10 

clear from reading the opinion where it discharged or how it 

discharged, but it discharged, and Mr. Jeffrey asked his 

wife I believe to call the police, who came and arrested Mr. 

Jeffrey for being illegally in possession of a firearm. 

The Court of Appeals, which is cited very favorably 

by the WPIC committee, said that Mr. Jeffrey had other 

alternatives to using the gun. First, he had dominion and 

control over the gun. He knew it was there. He knew it was 

there for an hour. He controlled it. He possessed it. And 

he had alternatives to using it when this person allegedly 

11 looked in his window. He could have called the police. He 

12 could have done nothing because the person wasn't entering 

13 their home, there was no great risk to him. He could have 

14 said something. He could have yelled. He could have done 
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anything that would have been an alternative to grabbing the 

gun and discharging it. 

Here, Mr. Erickson is only asking for the necessity 

defense on the charge of resisting arrest. This is when he 

is on the ground and literally, the main parts of his body 

are surrounded by the two police officers. Mr. Erickson 

himself testified that he's most concerned about his face 

and his upper torso, but the video and the testimony shows 

the police officers were fully in control of his full head 

and his full torso, couldn't get his legs under control. 

And he had alternatives to resisting arrest. 
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1 One alternative could have been to simply say, "I'm 

2 nervous about the people here, can you keep them away from 

3 me?" If he had relaxed at that point, one assumption which 

4 I think is fairly or very likely is the police, if he had 

5 just relaxed and put his hands behind his back, one of the 

6 officers would have been freed up to keep the kids away from 

7 him, or the youth or the street kids, whatever they are 

8 called, the Westlake kids. Another option could have been 

9 to simply try to roll the other way or say, "I'm scared, can 

10 you move me over here? Can you arrest me over in that 

11 corner? Can we get out of here?" He had many other options 
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to not complying with police directive. 

There is, there are a number of cases in Washington 

state which indicate that a person does not have the right 

to resist arrest because they think the arrest is unlawful 

or unfair or unjust. They have to be arrested. You have to 

cooperate with the arrest and you have do to so. And the 

reason that you have to do so is to exactly prohibit this 

situation. 

If Mr. Erickson had simply been arrested without 

resisting, all this could have been sorted out at a later 

time. His fears, the other assailants allegedly. And Mr. 

Erickson would not have put himself and the officers in 

jeopardy. The necessity defense is not applicable here 

because there were other alternatives. It's probably not 
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1 applicable because of the reasons the City raised as well, 

2 but I don't have to reach those issues. 

3 I will instruct the jury on the two charges, not on 

4 the necessity defense for either of the counts. 

5 MR. SINGLA: Thank you, Your Honor. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

COURT: With that, does either side have 

instructions? I know the City said no. Does the defense? 

MR. SINGLA: I just need, I would need about 10 

minutes collate them and give them to you. 

MR. SCHWARZ: I have them, Your Honor. I just need 

to take, given the court's ruling regarding the necessity 

defense, there are some instructions that I think it would 

make sense for me to remove at this time to not create 

additional paperwork for the court. 

COURT: Well, you can do that if you like. You may 

16 wish to present them so that you are preserving your record. 
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MR. SCHWARZ: Yes, Your Honor. Then yes, I do have 

them ready and I will pass them forward and give the City a 

copy. 

COURT: Alright. And then you think you can be 

ready in about 10 minutes with just the documents? 

MR. SINGLA: I have all the documents printed out. 

I just need to --

COURT: Collate them. Alright. Then when you're 

ready, please give Mr. Schwarz a copy and the staff. I'll 
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1 take a look at everything and then we'll reconvene tomorrow 

2 at 9 a.m. 

3 

4 

MR. SINGLA: Yes, Your Honor. 

COURT: And we'll go through the jury instructions, 

5 make copies, and expect to go through closing argument at 

6 around 9:30. 

7 MR. SINGLA: Thank you, Your Honor. 

8 

9 

10 

11 

COURT: Does that work for you, Mr. Schwarz? 

MR. SCHWARZ: It does. Thank you. 

COURT: Alright. 

MR. SCHWARZ: Did I hear correctly, 9:30, Your 

12 Honor? 

13 COURT: You and Mr. Erickson need to be here by 9 

14 a.m. Mr. Erickson, we're going to stack these things in 

15 order, meaning we're going to have you here by 9 so we can 

16 talk about the instructions and then make photocopies of the 
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instructions and be ready by 9:30. So I know you had some 

problems getting here on time, and I know there was a lot of 

traffic in the city, there was newspaper articles, etcetera 

about some problems. So I'd like you to shoot to be here at 

8:30 so we don't have those issues waiting and we can be 

ready to go at 9:00 tomorrow morning. 

We will be at recess until 9 a.m. 

OCTOBER 22, 2014 

End Time: 16:11:10 
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6 

OCTOBER 23, 2014 

Start Time: 09:06:25 

JURY NOT PRESENT 

COURT: You may be seated. Good morning. 

MR. SINGLA: Good morning, Your Honor. 

MR. SCHWARZ: Good morning, Your Honor. 

7 COURT: Alright. Back on the Erickson matter. We 

8 have some jury instructions to talk about. Have you both 

9 had a chance to look over each other's instructions? 

10 

11 

MR. SCHWARZ: Your Honor, I've begun looking over 

Mr. Singla's. I have not gone through them all, but I'll go 

12 as fast as I can and hopefully I'll be able to just do it as 
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we go along. 

COURT: Okay. Sounds good. 

MR. SINGLA: And Your Honor, I passed forward to 

the court, and I told madam bailiff, that that's the Petrich 

instruction. I think that would be appropriate in this case 

based on the facts. 

COURT: Let's go through, we'll start with the 

City's instructions. 

The first one is the defendant is charged by 

complaint or citation with unlawful use of a weapon. Any 

objection? 

MR. SCHWARZ: No, Your Honor. 

COURT: The next is the same but for resisting 
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1 arrest. Any objection? 

2 

3 

MR. SCHWARZ: No, Your Honor. 

COURT: It is your duty to decide the facts in this 

4 case. 
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MR. SCHWARZ: And Your Honor, based on my quick 

review, I believe this is just the form WPIC instruction and 

therefore I have no objection. 

COURT: The next, a person commits the crime of 

unlawful use of weapons. Any objection? 

MR. SCHWARZ: I don't know that it's necessary to 

include the blackjack, sand-club, choko stick or throwing 

star, but I don't, I don't think it should be a problem, so 

no objection. 

COURT: I actually have the same concern, and it 

goes throughout. I don't think it's the end of the world 

frankly either way, but if they can be revised fairly 

quickly, just because a lot of the instructions talk about a 

lot of things that I don't believe are applicable, but I'll 

hear from the City. 

MR. SINGLA: And I'll defer to the court. This is 

just under the rubric of completeness. I'm just, the City's 

proposition was just to lay out the law as it is stated in 

the SMC. 

COURT: Do you have an electronic copy available? 

MR. SINGLA: I can go, it'll take a while, but I 
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1 can go to our work room and try to print out a different 

2 copy of the instructions, if need be. 

3 

4 

COURT: But they're electronically available? 

MR. SINGLA: These, these instructions are 

5 electronically available that I can manipulate them. 

6 COURT: Okay. Are you making any allegation that 

7 Mr. Erickson was selling? 

8 MR. SINGLA: No. The only allegation the City is 

9 making is that he was possessing or carrying a metal 

10 knuckles and a switchblade knife. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Alright. So not selling, not 

manufacturing, not purchasing, not blackjack, not sand-club, 

not choko stick and not throwing star? 

MR. SINGLA: Correct. 

COURT: So then I'm going to have you change that 

to read "A person commits the crime of unlawful use of 

weapons when he or she." When he. Might as well make it 

simple. "He knowingly possesses or carries any metal 

knuckles or switchblade knife." 

The next instruction, to convict the defendant. 

Other than the changes we made in the previous instruction 

for sand-club, etcetera, any objection? 

MR. SCHWARZ: No, Your Honor. 

COURT: We'll modify that one the same way. 

MR. SINGLA: So just to be clear, Your Honor. 
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1 Number 1 would be that on or about the lOth of June, 2013, 

2 the defendant possessed or carried a metal knuckle -- well, 

3 possessed or carried metal knuckles or switchblade knife? 

4 

5 best. 

6 

COURT: Yeah. Or a switchblade knife might be 

MR. SINGLA: And then that the possession or 

7 carrying occurred in the city of Seattle. 

8 COURT: Makes sense to me. 

9 Metal knuckles is the next instruction. 

10 MR. SCHWARZ: No objection, Your Honor. I believe 

11 that accurately represents what's stated in the SMC. 

12 COURT: Did you get these last night or just this 

13 morning? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SCHWARZ: Just now, Your Honor. 

COURT: Oh, you did. Alright. If you need more 

time, let me know. 

MR. SCHWARZ: And I, I will, Your Honor, if it 

comes up. So far, I've been okay. Thank you. 

COURT: Switchblade knife means any knife. Any 

objection? 

MR. SCHWARZ: If I could have just a moment, 

please 1 Your Honor. I'm sorry. 

COURT: Uh hm. 

(Pause) 

MR. SCHWARZ: No objection, Your Honor. 
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1 COURT: Alright. 

2 The next instruction, a person knows or acts 

3 knowingly. 

4 MR. SCHWARZ: No objection. 

5 COURT: A person commits the crime of resisting 

6 arrest. 

7 MR. SCHWARZ: No objection. 

8 COURT: To convict the defendant of resisting 

9 arrest. 

MR. SCHWARZ: No objection. 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT! A person acts with intent or intentionally. 

MR. SCHWARZ: No objection, Your Honor. 

COURT: Peace officer means. 

MR. SCHWARZ: No objection. 

COURT: An arrest without a warrant is lawful. 

MR. SCHWARZ: If we could return to this one later 

so I could have a little more time to look it over, I would 

appreciate that, Your Honor. 

COURT: Okay. 

MR. SINGLA: Just to let the court know, the 

dangerous weapon has the same 

COURT: I know. That's what I was just going to 

say. We'll modify that similarly to just have the two 

issues. 

Probable cause exists for the facts and 
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1 circumstances. 

2 MR. SCHWARZ: No objection. 

3 COURT: The absence of probable cause. 

4 MR. SCHWARZ: And Your Honor, the copy that I have 

5 in front of me doesn't have citations on it. 

6 

7 

MR. SINGLA: The other one. 

MR. SCHWARZ: Alright. It's right here. 

8 And Your Honor, defense would object to this 

9 instruction as it's not a form WPIC instruction and it's, 

10 and I think the WPIC instruction does the same work that 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

this, this one seems to be proposed to do. I don't think we 

need to both define the presence of something and the 

absence of something. I think the jury will be adequately 

equipped with the definition of probable cause, of when 

probable cause exists without a further explanation of what 

the absence of probable cause is. 

COURT: Response. 

MR. SINGLA: Thank you, Your Honor. Your Honor, 

the facts in this particular case I believe justify this, 

this jury instruction. 

One of the theories of the defense case that has 

been laid out is that perhaps the officers were acting 

inappropriately or in concert with some of the Westlake kids 

and that there might not have been probable cause. At least 

that's some of the information that the defendant had 
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1 intimated in his testimony. And as the court had pointed 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

out when discussing the necessity defense as well, the fact 

that one may not have probable cause or the absence of 

probable cause does not justify the resisting part of the 

arrest. And that, like the court had said yesterday, it can 

be meted out or sorted out at a later time. And I believe 

in this particular case, based on these particular facts, 

this instruction is appropriate. 

COURT: It seems like essentially all this 

instruction is talking about, it's not what probable cause 

is or what probable cause isn't. It's really just saying if 

12 the police are wrong on PC for one count and there's PC for 

13 a different charge, then there's PC for resisting arrest or 

14 there's PC in the element of resisting arrest, which seems 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to be an accurate statement of the law. Essentially, if an 

officer testifies ur arrested person for crime A," but for 

some reason, the court or the jury decides that was not 

adequate probable cause, but there was actually PC for B, 

that then resisting arrest could be maintained. 

Is that what, your impression? 

MR. SINGLA: That's correct, Your Honor. 

COURT: Is that your impression also, or do you 

have a different impression? Because I thought perhaps your 

argument made me think otherwise. 

MR. SCHWARZ: Your Honor, I think my, what I was 
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1 trying to get at was just that I don't think it's necessary. 

2 I think that the previous instruction can be of use by the 

3 jury to determine whether or not there was probable cause on 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

either of these counts. I don't have any, I don't think I 

need to go into further argument. I think I would just ask 

that Your Honor make a ruling based on my argument at this 

point. 

COURT: So then would the defense object to the 

previous instruction which reads nProbable cause existsn and 

changing it to say in the fourth line -- I'm going to start 

from the beginning, but the change will be in the fourth 

line -- "Probable cause exists where the facts and 

circumstances within the arresting officer's knowledge and 

of which the arresting officer had reasonably trustworthy 

information are sufficient to warrant a person of reasonable 

caution to believe that any offense has been committed." 

That seems to really incorporate the other language and the 

idea of it here. 

MR. SCHWARZ: The defense would have no objection 

to that, Your Honor. 

COURT: What's the City's position on that change 

and not giving the second instruction? 

MR. SINGLA: So just putting "any" after "offense" 

in the first paragraph, Your Honor? 

COURT: Right. 
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1 MR. SINGLA: The City doesn't have any objection to 

2 that, Your Honor. 

3 COURT: Alright. So we'll make that any and I'm 

4 not going to give the Cady instruction. 

5 The evidence that has been presented to you may be 

6 either direct or circumstantial. Any objection? 

7 

8 

9 

10 

MR. SCHWARZ: No, Your Honor. 

COURT: As jurors, you have a duty to discuss. 

MR. SCHWARZ: No objection. 

COURT: The defendant has entered a plea of not 

11 guilty. I think you proposed a different instruction. 

12 MR. SCHWARZ: I did, Your Honor. I would ask that 

13 the court give that instruction. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Alright. Let's just talk about that now. 

Yours says altered on it? 

MR. SCHWARZ: Yes, Your Honor. The difference is 

that the instruction proposed by Mr. Singla includes the 

abiding belief language. I would ask that that language be, 

not be included. 

COURT: But that's the only alteration? 

MR. SCHWARZ: Yes, Your Honor. 

COURT: Okay. That's 4.01 and 4.01(a). I don't 

believe-- as long as, I want to make sure there wasn't 

something else that you changed. 

MR. SCHWARZ: No, Your Honor. 
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1 COURT: Okay. So I understand the request. Do you 

2 have any other argument on that? 

3 

4 

5 

MR. SCHWARZ: No. 

COURT: Does the City? 

MR. SINGLA: Your Honor, I believe that the City's 

6 instruction is an appropriate statement of the law. And I 

7 can't recall, I was trying to track whether or not the court 

8 had-- I know there's a number of times during the trial 

9 where the court does define reasonable doubt for the jury. 

10 Once when the jury's first coming in and secondly, when the 

11 jury's been empaneled. And I don't know if the court had 

12 used the abiding belief language in that or not. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: I have a script. I think I do use it. 

MR. SINGLA: And if that's the case, Your Honor, 

then that language, if it's already been used, then it, the 

jury's informed of it and I believe that it would be 

appropriate for them to know. 

MR. SCHWARZ: I could be wrong, Your Honor. I 

don't recall hearing that. I was trying to pay attention 

because I have been in this situation before, and I don't 

recall hearing that. Again, I could be wrong. 

COURT: I'm almost sure I did, but I want to find 

my script, wherever I put it. I'll tell you what I said and 

you can argue. ~A reasonable doubt is one for which a 

reason exists. It may arise from the evidence or lack of 
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1 evidence. A reasonable doubt is a doubt that would exist in 

2 the mind of a reasonable person after fairly, fully, and 

3 considering all of the evidence or lack of evidence." Which 

4 I think is the defense instructions. That's how I 

5 instructed before. 

6 MR. SINGLA: That's correct, Your Honor. 

7 

8 

9 

COURT: The word "abiding" does not appear in my 

script, so that's not an issue. The defense is correct. 

am wrong. 

I 

10 And having heard both of you argue on this, I think 

11 the first thing to state is both of you are right, both of 

12 

13 

these are approved instructions. It's a very unusual 

circumstance. I wish one that didn't exist. There's no 

14 reason for the WPIC committee to have two different 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

instructions and every time make a trial judge choose. That 

said, they're both appropriate. They're both legal. 

this case, I am going to give the defense instruction 

without that extra language. 

MR. SCHWARZ: Thank you, Your Honor. 

In 

COURT: When you begin deliberating, you should 

first select a presiding juror. 

MR. SCHWARZ: No objection, Your Honor. 

COURT: Any objection to either of the two verdict 

forms? 

MR. SCHWARZ: I think it would be appropriate to 
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1 write Mr. Erickson's name instead of having a blank for the 

2 defendant's name. But that's the only thing I know of. 

3 COURT: Alright. Since you're going to be modifying 

4 these already, I'm going to ask you to do that. I saw the 

5 same thing. 

6 MR. SINGLA: Yes. 

7 COURT: So that's it so far. I did get this 

8 additional instruction from the City. The City of Seattle 

9 alleges the defendant committed acts of unlawful use of 

10 weapons on multiple occasions. Did you get a chance to 

11 review that? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SCHWARZ: I did, Your Honor. 

COURT: What's your position? 

MR. SCHWARZ: Defense doesn't believe that this 

instruction is necessary in this case. I think it was all 

one course of conduct that we've heard evidence about .. We 

haven't heard about, we haven't heard about-- in my view, 

we haven't heard about different instances. We've heard 

about interaction with one group of people that's 

continuous, so I don't think that this instruction is 

necessary. 

I don't think I have further argument, Your Honor. 

I just, I think that this is, I think this is appropriate in 

circumstances where there are distinct, distinct actions 

separated by either time or, or more by location than what 

DISCUSSION OF JURY INSTRUCTIONS, 10/23/14 447 



1 we've seen in this case. I don't think it's necessary. 

2 

3 

COURT: Mr. Singla. 

MR. SINGLA: Thank you, Your Honor. Your Honor, 

4 the reason for this instruction -- and I've been going back 

5 and forth trying to figure out what would work -- is the 

6 allegations -- and this is specifically going to the use of 

7 weapons. There's brass knuckles and a switchblade. And the 

8 jury could find, three could find that it's brass knuckles 

9 and three could find it's a switchblade, and I believe that 

10 all six need to find whether it's brass knuckles or a 

11 switchblade. The defendant's contention is that it's not a 

12 switchblade because there's no spring-loaded mechanism and 

13 it's only brass knuckles. And the City's contention is that 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

it's both. 

That's why I believe that an instruction such as 

this is important as a correct statement of the law that six 

jurors have to find whether it's a brass knuckles or 

switchblade. 

MR. SCHWARZ: Defense wouldn't object to having an 

instruction as to unanimity regarding in what way, if any, 

the item is an illegal weapon. That was not my 

understanding of what this instruction was. It's also not 

my understanding of what Petrich holds. So that's why I 

objected to this instruction. I would not object to the 

drafting of a unanimity instruction regarding the type of 
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1 device that it is. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

COURT: Do you also intend to argue to the jury 

anything about unanimity regarding different acts as opposed 

to a determination of what the device was, brass knuckles or 

a switchblade, such as possessing it in city when you left 

home that day, when you arrived downtown, when you went on 

your errands versus when you're there? If you're not going 

to argue that, then it seems like the defense position makes 

sense. 

MR. SINGLA: The City's argument is that from, from 

11 the moment that the defendant left his home knowing that he 

12 had the weapon, both the brass knuckles and the switchblade, 

13 he was in violation of the law all the way through until he 

14 was arrested. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Was there any evidence that his home was in 

the city of Seattle? 

MR. SINGLA: No. So it was from the -- it's 

essentially the inquiry that I conducted with the defendant 

was he got out of his house, he made his way to Westlake 

Park, he stayed in Westlake Park for, for a period of time 

knowingly possessing a weapon in his backpack, and then he 

made his way through to Pacific Place, though the time 

period may have been, it's unclear. It may have been 10 

minutes, may have been an hour. But during that period of 

time, multiple acts did occur from him interacting with the 
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1 officers and the kids in Westlake Park all the way to 

2 Pacific Place. And during that entire time, he was in 

3 violation of the law. 

4 COURT: So you'll allege that that -- say, for 

5 example, he arrived at Westlake, he had it in his backpack 

6 and that that was a separate instance; they have to be 

7 unanimous on whether it was that instance or when he took it 

8 out? 

9 

10 

MR. SINGLA: Correct. 

COURT: And you're not alleging in the instructions 

11 that I see that he illegally used the knife? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: No. It's 

COURT: Just possessed it? 

MR. SINGLA: -- possess it. 

COURT: Okay. 

MR. SINGLA: And it's not the use. I'm sorry. Let 

me, just for the record. It's possessing or carrying we're 

alleging. 

COURT: Anything else, Mr. Schwarz? 

MR. SCHWARZ: Nothing. 

COURT: I'll give the instruction. The City did in 

its cross-examination of Mr. Erickson lay out the basis for 

there to be multiple acts of unlawful possession or carrying 

of a weapon. This actually protects the defendant in my 

view significantly because the jury has to be unanimous on 

DISCUSSION OF JURY INSTRUCTIONS, 10/23/14 450 



1 which time he possessed the knife or brass knuckles or 

2 whatever they decide, if they decide that. So I will give 

3 that instruction. 

4 I also have the defense proposed instructions. I'm 

5 already giving number 4.01 without the last sentence. 

6 The next is the defendant is not required to 

7 testify. Does the City have any objection to that? 

8 MR. SINGLA: Well, the defendant did 

9 MR. SCHWARZ: Your Honor, I would move to withdraw 

10 this instruction at this time. 

11 

12 

COURT: It's withdrawn. 

A separate crime is charged in each count. Any 

13 objection? 

14 

15 

MR. SINGLA: No objection. 

COURT: Keep in mind that an arrest is not evidence 

16 that the charge is true. 

17 

18 

MR. SINGLA: No objection. 

COURT: You may give such weight and credibility to 

19 out of court statements. 

20 

21 

22 

23 

24 

25 

MR. SINGLA: No objection, Your Honor. 

COURT: And the defense is offering necessity and 

the instruction about necessity. I'm not giving them, and I 

understand the defense is objecting to my not giving them. 

MR. SCHWARZ: Yes, Your Honor. But I have no 

further argument. I think we resolved that issue yesterday. 
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1 COURT: We did. Thank you. And then you wanted a 

2 few minutes to look over an arrest without a warrant is 

3 

4 

5 

6 

7 

lawful. 

MR. SCHWARZ: Yes, please. 

COURT: Take your time. 

(Pause) 

If I could just have --

MR. SINGLA: Your Honor, I think we're ready to 

8 address WPIC 12.07. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Go ahead. 

MR. SINGLA: I'll start since it was the City's 

proposition. I think we've agreed in part, and we may need 

to the court's help in figuring out if the second part works 

or not. 

COURT: Go ahead. 

MR. SINGLA: The instruction as agreed would be 

modified to read the following: "An arrest without a warrant 

is lawful if a police officer has probable cause to believe 

a person illegally possesses or illegally has possessed a 

weapon on private or public premises." And I believe the 

parties agreed on that part. 

MR. SCHWARZ: I think defense would be propos·ing 

just to go as closely as to 120.07, WPIC 120.07 as possible. 

I think an, an arrest is lawful if the arresting officer had 

probable cause to believe that the person arrested had 

committed the crime of unlawful use of weapons. An option 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

would be in the officers presence. Probable cause means 

facts that would cause a reasonably cautious officer to 

believe that the person had committed that crime and 

determined whether the facts known to the officer justified 

this belief and may take account the officer's experience 

and expertise. It's my opinion that the rest of this is 

superfluous and we don't need to include it. 

COURT: I'm going to pull up the actual 120.07. 

MR. SINGLA: And actually, Your Honor, the City 

10 wouldn't have an objection to that. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Alright. So you're in agreement? 

MR. SINGLA: Yes, Your Honor. 

COURT: Okay. And then the second part? 

MR. SINGLA: I'll take care of the second part, 

Your Honor. 

COURT: That takes care of it. 

MR. SINGLA: Yeah. Because then we have a 

definition of what an unlawful use of a weapon is. 

COURT: Right. 

MR. SINGLA: And then all this says is if the 

officer has probable cause to believe that the defendant was 

committing that crime, then an arrest without a warrant is 

sufficient. 

COURT: Is it committing or had committed or both? 

MR. SINGLA: I guess the only modification I 
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1 sorry, I didn't read that. The only modification the City 

2 would have is committed or had committed, since those two 

3 are appropriate in this case. The officers came up -- I'm 

4 sorry, let me finish for the record. I apologize. The 

5 officers came upon the defendant as he was committing the 

6 crime of possessing an unlawful weapon. 

7 COURT: So the City's agreeing except they're 

8 asking for the present and past tense. 

9 MR. SCHWARZ: I think the present tense is what's 

10 applicable here, Your Honor. 

11 COURT: Why isn't the past tense? Why can't the 

12 officers make a lawful arrest for a crime that was committed 

13 in the past? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SCHWARZ: I just don't think that the facts 

here bring that situation to light. I'm not saying that 

they can't. I just think that it was, it was all, happened 

very quickly. I think it was a present course of action. 

COURT: I disagree. I'll grant the joint motion to 

modify as it's jointly requested, but I'll have both tenses, 

present and past. 

With that, we'll be at recess. Let the City take a 

stab at modifying those. Let the defense have those. And 

then we'll take a look at them. 

OCTOBER 23, 2014 

End Time: 09:40:52 
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1 

2 

3 

4 

JURY NOT PRESENT 

OCTOBER 23, 2014 

Start Time: 10:22:12 

COURT: You may be seated. Alright. Welcome back. 

5 We're here on the Erickson matter again with the jury 

6 

7 

instructions. Do I have a copy of the modified instruction? 

MR. SINGLA: You do, Your Honor. They should be on 

8 the bar. 

9 COURT: Were there four of them? 

10 

11 

12 

MR. SINGLA: I think there were more than. 

COURT: So I do I, but I only have four. 

MR. SINGLA: I was tracking them, and I think there 

13 may have been only 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: I also have the verdict --

MR. SINGLA: The verdict forms as well. 

COURT: So let's take a look. 

MR. SINGLA: So was the person commits a crime of 

unlawful weapon, then the to convict. Your Honor, my notes 

indicate that there were four instructions for 

modifications, and then the court had asked for new verdict 

forms. 

COURT: Alright. Has defense had a chance to look 

over the new modified instructions? 

MR. SCHWARZ: Yes, Your Honor. 

COURT: Any objection? 
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1 

2 

3 

MR. SCHWARZ: No, Your Honor. And nothing -- let 

me rephrase that, Your Honor. I don't have any new 

objections. If there are any that I made before, I would 

4 ask that you preserve those. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

And I did, also Your Honor, just pass forward a, 

one, one other suggested instruction that, that came to 

mind. Since we discussed the Petrich and I've been thinking 

about it some more, and since there are multiple reasons 

that the item in this case could be deemed to be an unlawful 

weapon, I think it's important that the jury be unanimous as 

far as what, which type it is, whether it's one, the other, 

or both the metal knuckles or switchblade. I don't think 

Petrich is directly on point with this, but I do think that 

unanimity is important, so I'm proposing an instruction that 

I think would accomplish that. 

COURT: What instruction is that? 

MR. SCHWARZ: I think it was just passed up to Your 

Honor. 

COURT: Why don't you read it. 

MR. SCHWARZ: ~The City of Seattle alleges that the 

defendant possessed a weapon that was unlawful. To convict 

the defendant of unlawful use of a weapon, you must 

unanimously agree as to the (inaudible) of that alleged 

weapon." 

COURT: Alright. And what's the City's position on 
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1 that? 

2 MR. SINGLA: Your Honor, the City's going to object 

3 to that on a number of grounds. One, there is -- I am 

4 trying to look since I just got this as well, to see if 

5 there is a unanimity, WPIC that addresses this issue. In my 

6 brief research so far, I haven't been able to find one. 

7 Secondly, one of the, one of the principles on jury 

8 instructions is that the words speak for themselves if 

9 they're of, that of a common understanding. That should 

10 I believe the law, the case law is that the juries will 

11 understand words of common understanding. 

12 Here, the allegations are in the alternative, and 

13 then a Petrich instruction is given. And I believe what Mr. 

14 Schwarz is referring to specifically is whether it's a 

15 switchblade or a brass knuckles. The definition of both of 

16 

17 

18 

19 

20 

21 
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23 
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25 

those two were given. There is the word "or," which again, 

the common understanding is either this or that. And with 

the Petrich instruction, I believe that there's a sufficient 

cure and safeguard for them to find unanimity in either/or, 

either the switchblade or the brass knuckles. 

COURT: Let me take a look. 

(Pause) 

COURT: So I'm looking at the City's instruction 

and I don' ·t have the cite or the number yet, but the one 

that is the Petrich instruction. "The City of Seattle 
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1 alleges that the defendant committed acts of unlawful use of 

2 weapons on multiple occasions. To convict the defendant of 

3 

4 

5 

6 

7 

8 

9 

unlawful use of weapons, one particular act of unlawful use 

of weapons must be proved beyond a reasonable doubt and you 

must unanimously agree as to which act has been proved. You 

need not unanimously agree that the defendant committed all 

of the acts." 

So that seems to cover to me the situation where 

the defendant had one device. I'm going to call it the 

10 knife for lack of a better term. That meets two possible 

11 definitions and different acts in time that might be 

12 different acts of committing a crime. 

13 

14 

15 

16 

17 
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And then the defense instruction seems to focus 

only on whether the knife is unlawful as a knife or unlawful 

as a I should say unlawful as a spring-loaded knife or 

unlawful as brass knuckles. 

Is that understanding correct? 

MR. SCHWARZ: Your Honor's statement regarding the 

defense proposed instruction is correct. 

COURT: And does the City's instruction not do that 

also? 

MR. SCHWARZ: I don't feel like it does, Your 

Honor. I think that it refers to an act rather than a an 

act meaning at a particular time. Did it happen at 4:45 

roughly in the park or did it happen at 5:00 in the Pacific 
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1 Place mall, did it happen at home at 1 p.m.? That's what I 

2 think it refers to. Versus I think there's separate issue 

3 there, which is was it illegal for this reason, for this 

4 reason. It's possible there could be three members of the 

5 jury who were persuaded beyond a reasonable doubt that it 

6 was a set of metal knuckles and another three who thought it 

7 was a switchblade and that could effectively lead to a 

8 conviction that I think would be inappropriate. 

9 COURT: Alright. 

10 Mr. Singla, any response? 

11 MR. SINGLA: No, Your Honor. 

12 COURT: Mr. Singla, you I think agree that the 

13 defendant -- you're actually not agreeing. Your argument 

14 essentially is that this device, the knife, could be illegal 

15 because it's brass knuckles. Or not brass. Metal knuckles. 

16 Or because it is a spring-loaded knife. 

17 

18 

19 
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25 

MR. SINGLA: Correct. 

COURT: And your position is that your instruction 

covers both of those? 

MR. SINGLA: Correct, Your Honor. 

COURT: And does the defense instruction somehow 

confuse the jury? Because your instruction does use the 

term "act" and it does seem to be temporally grounded, where 

the defense is more grounded in the physical realm of what 

this is defined as, spring-loaded or metal knuckles. Do you 
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1 think it's confusing for some reason? 

2 MR. SINGLA: Your Honor, I -- the, the term of art 

3 that, the feature that renders the weapon unlawful is not 

4 used anywhere else, and I believe that it would, it becomes 

5 confusing to the jury. 

6 COURT: So would you object if it said, "You must 

7 unanimously agree as to whether the defendant carried, 

8 unlawfully carried or unlawfully possessed or whatever metal 

9 knuckles or a spring-loaded knife"? 

10 

11 

12 

13 

14 
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MR. SINGLA: I wouldn't have a problem with that, 

Your Honor. In the alternative, it would be a little 

unusual, but we could also ask for a special verdict if we 

want to preserve the record of do you unanimously find 

unlawful use of a weapon because the defendant carried brass 

knuckles, yes or no, because the defendant carried a spring

loaded knife, yes or no. That would also preserve that. 

COURT: Does the defecose have any objection to 

modifying your proposed instruction to simply instead of 

saying the feature that renders the weapon unlawful to 

whether it was a metal knuckle or a spring-loaded knife? 

MR. SCHWARZ: No, Your Honor. 

COURT: So that's what I'll do. I think Mr. 

Schwarz's point, upon reflection, has some merit. The 

City's instruction I think is good and addresses really the 

time that this device was possessed. The defense is also 
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1 indicating that the jury has to be unanimous as to what 

2 characterization they give it, spring-loaded or metal. And 

3 I also agree with the City that the feature that renders a 

4 weapon unlawful is, while articulate, is probably not the 

5 best way to word it in light of all the other instructions. 

6 So I'll give the instruction. We'll say, ~To 

7 convict the defendant of unlawful use of weapons, you must 

8 unanimously agree as to whether the defendant unlawfully 

9 carried or possessed metal knuckles or a spring-loaded 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

switchblade, switchblade knife.n 

MR. SCHWARZ: Yes, Your Honor. 

it's switchblade in the RCWs. 

I think, I think 

COURT: Alright. So with that wording, and I'll 

read it again, ~whether the defendant unlawfully carried or 

possessed metal knuckles or a switchblade knife.n Any 

objection from the defense? 

MR. SCHWARZ: No, Your Honor. Thank you. 

COURT: City? 

MR. SINGLA: City is fine, Your Honor. 

COURT: So you have the ability to -- do we have 

this electronically here in the courtroom already? 

MR. SCHWARZ: Not in the courtroom. I could run 

down to the workroom on the ninth floor. It would not take 

me long. 

COURT: Can you email it to us from your phone 
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1 somehow, or do you need to go downstairs? 

2 MR. SCHWARZ: I'm sorry, Your Honor. I don't have, 

3 I will just be back quickly. 

4 COURT: That's alright. I'll hand it back with 

5 those changes, then you can retype it. And we should be 

6 ready when that's good. 

7 Yeah, we can go off the record. 

8 OCTOBER 23, 2014 

9 End Time: 10:33:40 

10 

11 
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1 

2 

3 JURY NOT PRESENT 

OCTOBER 23, 2014 

Start Time: 10:40:15 

4 COURT: You may be seated. Thank you. 

5 Alright. I'm going to hand down the instructions 

6 that I plan to give, as well as the order that I intend to 

7 give them in so you can both look them over and see if there 

8 are any objections, errors, etcetera. 

9 (Pause) 

10 

11 

12 

13 
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COURT: Any objection to those instructions from 

the City? 

MR. SINGLA: No objection, Your Honor. 

COURT: From the defense? 

MR. SCHWARZ: No objection. 

COURT: Alright. We'll make copies. All the 

jurors need a copy. I need a copy or the original. And 

each of the attorneys do. 

Do you want a copy for Mr. Erickson also? 

MR. SCHWARZ: Yes. 

COURT: Alright. That's going to take a little 

while to make all those copies, so again, we'll be at recess 

and we'll reconvene when we're ready with all the copies. 

OCTOBER 23, 2014 

End Time: 10:43:22 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

JURY NOT PRESENT 

OCTOBER 23, 2014 

Start Time: 10:58:14 

COURT: You may be seated. Oh, you numbered them 

on the bottom? Perfect. That'll work fine. Alright. And 

everyone has copies. City, defense? 

MR. SCHWARZ: Yes. Thank you, Your Honor. 

MR. SINGLA: Thank you, Your Honor. 

COURT: And then I wanted to briefly go over the 

10 exhibits that were admitted. Those were the videos, the 911 

11 call, and the knife. I have that as 1, 2 and 4. I don't 

12 anticipate sending any of those back to the jury. My intent 

13 is to tell them that if they want to view any of the 

14 evidence that was admitted in this case, they're to ask the 

15 bailiff and we'll do it in court. We'll have to see what 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

they ask for and we'll go through it if it happens. 

Any objection to that procedure? 

MR. SINGLA: No, Your Honor. 

MR. SCHWARZ: No, Your Honor. 

COURT: Anything else we need to address before we 

call from the jury from the attorneys? 

MR. SCHWARZ: Nothing from the defense, Your Honor. 

MR. SINGLA: Nothing. 

COURT: Alright. To everyone in the audience. As 

many of you know, you've been here, throughout this trial, 
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1 there have been problems with verbal and nonverbal 

2 communication which could affect the trial outcome, so I'm 

3 going to institute the same rules that I instituted 

4 yesterday. Everybody's going to need to spread out. You 

5 need to be at least five feet away from the person next to 

6 you. Half of you need to move over to this side and spread 

7 out so that if there are any conversations or any words 

8 said, we will be able to tell where they came from. 

9 I need two people in the back row on this side to 

10 move over here. Sir in the black shirt, long hair, move on 

11 over there. Sir in the red stripe and the black sweatshirt, 

12 

13 
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25 

move over to the other side. You need to spread out as far 

as you can away from each other so that we don't have 

problems knowing where things came from. Alright. That 

will work great. 

I'm also going to impose a restriction on everybody 

in the courtroom other than the two attorneys and myself. 

That is there is to be no conversation at all. You may not 

say anything. You have a right to be here and again, I'm 

glad that you're here watching. But to make sure that 

there's no misunderstandings, you cannot talk to anybody at 

all, can't talk to yourself, you can't say anything out 

loud. If you do so, you're subject to immediate expulsion 

from the court and for violating this order, potential 

jailing. I don't want that to happen. I don't think that 
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1 it will. Everybody's cooperated once we made the rules 

2 really clear. 

3 Is there anybody in the gallery who has any 

4 questions about any of these rules? Because if you don't 

5 ask a question, I'm going to assume that you understood 

6 them. No one's saying anything or motioning to me. 

7 Alright. 

8 In that case, we'll call for the jury. Thank you. 

9 

10 

JURY PRESENT 

COURT: You may be seated. Thank you. Do the 

11 jurors have copies of the instructions? Alright. And then 

12 I'll see the attorneys at sidebar. 

13 SIDEBAR CONFERENCE 

14 
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25 

COURT: Members of the jury, I'm going to ask you 

to follow Ms. Johnson back to the jury room one last 

well, probably not one last time. But again, please leave 

those instructions here in front of you. Thank you. 

JURY LEAVES 

COURT: You may be seated. Alright. I wanted to 

put that sidebar on the record. My memory of it is I 

indicated to the attorneys that at the beginning of my 

admonition to the members of the audience that there was one 

participant who left and then came back after the admonition 

but as we were getting ready to read things to the jury, 

which I raised that issue to the attorneys and asked if the 
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1 attorneys wanted me to give another admonition. The City 

2 said they didn't, didn't really care too much either way. 

3 The defense indicated they'd like me to, but I had concerns 

4 about open courtroom. And then we had a discussion which 

5 we're going to continue about whether or not I can stop 

6 people from coming in once we start with the interruptions 

7 in the opening and whether that would be an open courtroom. 

8 Dos that accurately reflect the sidebar, Mr. 

9 Singla? 

MR. SINGLA: Yes, Your Honor. 

COURT: Defense. 

10 
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MR. SCHWARZ: Your Honor, I think, and I stand to 

be corrected if I'm wrong, the defense position which I 

articulated was that defense wants to make sure this remains 

an open courtroom. I think that there's an analysis that we 

would have to go through for it to be anything other than an 

open courtroom and we haven't, we haven't addressed that. 

don't think we need to. 

I, I think the, the concern at this point would be 

more to the individuals who are, who may or may not have 

heard the admonition and to the people in here who could 

unwillingly be drawn in some communication contrary to Your 

Honor's orders, so defense does not object, did not object 

to the jury being excused and to there being further 

admonitions given because the defense wants to preserve Mr. 
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1 Erickson's right to a public trial and to have everyone 

2 who's come to watch that trial be present. Defense would 

3 just ask that if any further measures are taken that there 

4 be some notice called in the hallway to make sure that 

5 everyone who wants to be in here has the opportunity to do 

6 

7 

8 

9 

10 

11 
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13 

14 

15 
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25 

so. 

COURT: Alright. I think that that accurately 

reflects what was said at the sidebar, plus a little bit 

more. 

So I will give another admonition. Then we go onto 

the second phase, which I agree with the defense, the 

marshal is going to walk outside and announce if there's 

anybody who wants to come watch Mr. Erickson's trial, that 

they need to enter now. The next step would be then me 

indicating to the marshal that he's not to let anybody else 

in the courtroom. 

My belief, as I said in the sidebar, is that meets 

the constitutional requirement for an open courtroom. The 

record will reflect I haven't counted, but there's around 15 

people in here watching that are not lawyers. They appear 

to be members of the public and they're entitled to be here. 

And having the courtroom open and them able to come in since 

we started at about 9:00 this morning, and to remain in the 

courtroom but not to come in and out throughout the rest of 

the closing argument so that the closing argument would not 
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1 be disrupted and that those here would have the admonitions 

2 that I gave make sense and meets constitutional muster. But 

3 I wanted to hear from both attorneys on that issue before I 

4 took any action. 

5 Does the City have any objection or suggestions or 

6 ideas on how this should go forward? 

7 MR. SINGLA: The City will defer to the court. 

8 

9 

COURT: Defense. 

MR. SCHWARZ: Your Honor, defense wants to, defense 

10 wants appropriate measures to be put in place to make sure 

11 that everyone who would like to view the rest of the trial 
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be able to do so. Defense does not have an objection to --

excuse me one moment, please Your Honor. 

(Pause) 

MR. SCHWARZ: Your Honor, I think that defense 

recognizes the court's authority to run the courtroom itself 

and the great discretion that the court has in that regard. 

For that reason, defense is tailoring its -- Your Honor, I'm 

tailoring my statements to try to preserve Mr. Erickson's 

right to a public trial. I want everyone who wants to watch 

this trial be able to be present. 

should be prevented from leaving. 

I don't think that people 

I understand that the 

court may place rules regarding entry after a certain time. 

I would ask that adequate notice be provided so that 

everyone who wants to watch is able to and no one say who's 

469 



1 just down the hall or in the bathroom be prevented from 

2 entry. 

3 COURT: So the question I have Mr. Schwarz is do 

4 you object to me you do not object as I understand it to 

5 another admonition. Is that right? 

6 

7 

MR. SCHWARZ: That's correct, Your Honor. 

COURT: Do you object to me having the marshal 

8 making an announcement outside that anyone who wants to 

9 watch Mr. Erickson's trial, please come in the courtroom in 

10 a loud voice? 

11 MR. SCHWARZ: No, I do not have an objection to 

12 that. 

13 COURT: And he would also announce that if you 

14 don't come in now, you may not be able to enter later. Any 

15 objection to that? 
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MR. SCHWARZ: No, I don't, Your Honor. 

COURT: Do you have any objection to the marshals 

essentially standing at the door prohibiting folks from 

coming into the courtroom after this procedure is executed 

but allowing folks in the courtroom to leave? 

MR. SCHWARZ: I do not, Your Honor. I would note 

for the record that my position and my client's position 

differ in this regard. Mr. Erickson's position is that 

there shouldn't be any further restrictions put in place. 

As counsel, I have stated my position on that. 
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1 COURT: Alright. Thank you. 

2 Mr. Erickson, is there anything you'd like to say, 

3 briefly? 

4 MR. ERICKSON: The situation are people coming from 

5 work who have to use the bathroom and then, and then I don't 

6 like feel like I've been having a fair trial and I don't 

7 feel like without more people here, I will have a fair 

8 trial. So that's my position. 

9 COURT: Alright. Thank you. Alright. 

10 

11 
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It looks to me like there are 11 people I don't 

know if the jury -- many have been here throughout the 

trial. And there are four attorneys that I do know, not 

counting the attorneys involved in this case, watching. 

I am going to institute the procedures that I 

indicated. The first thing I'm going to do is ask the 

marshal to go outside and indicate in a loud voice if 

there's anybody who would like to watch the conclusion of 

Mr. Erickson's trial, you need to come in now or you may not 

be able to enter after this announcement. 

(Pause) 

COURT: Marshal, did you make that announcement? 

MARSHAL: Yes, I did. 

COURT: And then I saw, it looked like a woman with 

blonde hair, looked like she looked in the door. Did she 

decide to come in or not come in? 
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1 

2 

MARSHAL: No, they were uninvolved. 

COURT: They were uninvolved, alright. 

3 And ma'am in the front row with the lighter shirt, 

4 did you want to say something? 

5 WOMAN: Yes. If we aren't allowed to leave, I'm 

6 wondering about food and drinking. 

7 COURT: You're allowed to leave. 

8 WOMAN: But we, if we leave, we won't be able to 

9 come back, so that raises health concerns for me. 

10 

11 

COURT: Okay. 

WOMAN: Is that something that the court does not 

12 choose to consider? 
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COURT: It's something that I will require if you 

leave, you won't be allowed back in. 

Ma'am in the front in the black. 

WOMAN: Oh, yeah. I had asked the marshal because 

it seemed like, I mean, and I don't know if this is possible 

at this point, but it seemed like an easy remedy would be 

for when a person was about to come in to let them know 

that, that you had made those requirements that people not 

make noises, that people not make faces or any gestures as a 

means of influence and that that way, people could continue 

to enter the court and view because there are quite a few 

people coming from work who have taken time off. We do 

happen to come from low income communities so just 
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1 factually, we've invested, we have to invest resources to 

2 miss work. We have to invest resource to use 

3 transportation. I thought that those considerations, those 

4 

5 

6 

7 

8 

9 

10 

are serious considerations for us, so I thought maybe that 

could be an easy remedy. That is what I had mentioned to 

the marshal. I didn't know if it was appropriate to ask 

that of the court or if I would have the right to, but I 

really think that could prevent barring people from this as 

well as prevent them from being biased. 

COURT: Alright. Thank you for that thought. It's 

11 a good one in general. The problem is, which you may not 

12 
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realize, we're on the record. We're being recorded. And so 

if somebody is notified of some admonition that is not on 

the record, for an appellate court, it essentially doesn't 

count, as if it didn't happen, and there would be no record 

that they were actually warned. So it's a good idea; 

doesn't work in theory. 

Very high profile cases like O.J. Simpson or 

something that's on the news. This is a procedure that's 

used very regularly. Folks are assigned numbers and a 

lottery, so many people are admitted and no one else is 

allowed in. 

WOMAN: Would there be a way for, like I know in 

other courts, there's speakers outside the courtroom. 

don't know if that's the case in this specific court. 

I 
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1 

2 

3 

4 

5 

Alright. 

COURT: We don't have that. 

WOMAN: You don't have that? 

COURT: No, we don't. Was there another hand? No? 

I'm going to make -- oh, I'm sorry. In the back. 

WOMAN: I was going to express the same thing. 

6 That would seem like a logical, seemed like a question I 

7 had. But also is there going to be like, do I know that I'm 

8 going to get a break in order to use the restroom within a 

9 certain amount of time --

10 COURT: No. You're welcome to go use the restroom. 

11 You may not be allowed back in. In fact, you probably won't 

12 be. We're just going to finish up the trial, and it will 

13 take about 45 minutes to an hour. 
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MAN: I'd like to hear the rest of her question. 

COURT: Okay. Thank you, sir. 

WOMAN: That was my, that was my question is how, 

you know, like I understand I'm allowed to leave, but I 

don't, I feel like if I'm restricted from entering that's 

going to prevent me from taking care of the things that I 

have. So if you like you can guarantee that like there's 

going to be a break in order to use the facilities in order 

to let people in who are on their way versus like I feel 

kind of like I'm trapped in here, it's hard to breathe. 

COURT: Okay. You're welcome to leave at any time. 

Thank you for your input. 
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1 At this point, I'm going to make another admonition 

2 so everyone in the courtroom is clearly notified on the 

3 record. You may not talk at all from this point on so that 

4 there's no question that the jury doesn't hear anything 

5 that's said. The whole idea of all of these admonitions is 

6 to make sure that we get a fair trial. These are concerns 

7 that have been expressed by both sides in this trial, that 

8 the folks watching may have an influence. 

9 I'm also going to require that you not make any 

10 nonverbal communication to each other or to yourself or 

11 specifically to the jury. I don't want anybody in the 

12 audience to influence this trial in the City's favor or in 

13 Mr. Erickson's favor. So there's no talking at all. 
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I also warn you that you're subject to contempt, as 

I have many of you before, which could result in your being 

jailed if you violate my order. I don't think we're going 

to get to that. I don't want to get to that. I truly am 

glad that you're hear watching. Most people don't take the 

time and invest what are scarce resources to be here. But 

in watching, you have got to be responsible and make sure 

that you're a responsible part of the process and watching 

it and be an observer, reporting on it however you want 

after the trial, not trying to influence the trial. 

I am going to direct the marshal, having made that 

statement to not let anybody else enter. Anybody in the 
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1 courtroom is welcome to leave at any time. If we take a 

2 break for some reason, which I don't anticipate, I may make 

3 a different ruling and allow people to come in and be 

4 readmonished. 

5 At this point, I am going to call for the jury 

6 again, not going to take any more questions. The admonition 

7 about not talking is in effect starting now. 

8 JURY PRESENT 

9 COURT: You may all be seated. Thank you. 

10 Alright. Thank you, members of the jury, for your 

11 patience today. You should see in front of you a written 

12 copy of the jury instructions. You do not need to use those 

13 if you don't want to. You're welcome to if you want. You 

14 can just listen. You can read along. Whatever you'd like 
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to do. 

As I told you when this trial stated, that I would 

read these to you out loud and that I'm required to, that's 

the phase of the trial that we're almost at, I should say. 

And I am in a minute going to read all of these instructions 

to you out loud. Then we will have the closing arguments, 

followed by deliberations. 

I think when we left off, there was a question. 

Did the defense rest? 

MR. SCHWARZ: Yes, Your Honor, the defense has 

rested. 
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1 COURT: And did the City want to take any other 

2 action at this point, subject to other rulings? 

3 MR. SINGLA: The City has no rebuttal witnesses, 

4 Your Honor. 

5 COURT: With that, both sides have rested. I'm 

6 going to read these. As you can see on the bottom right on 

7 the photocopies, they're numbered. I'll refer to them by 

8 number, and it's very likely that the attorneys will do so 

9 in closing, so I wanted to point that out. I'll now start 

10 reading. 

11 OCTOBER 23, 2014 

12 End Time: 11:19:08 
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1 

2 

3 

4 

JURY PRESENT 

OCTOBER 23, 2014 

Start Time: 11:33:00 

COURT: With that, I'd ask you to turn your 

5 attention to Mr. Singla for the City's closing argument. 

6 

7 

MR. SINGLA: Thank you, Your Honor. 

Good morning, ladies and gentlemen. This case is 

8 about the fact that on June lOth, 2013, the defendant, Mr. 

9 Erickson, knew he was carrying a dangerous weapon. And when 

10 arrested for that unlawful act, he intentionally resisted 

11 arrest. 

12 And how do we know those two facts? The defendant, 

13 sitting here, told us exactly those two facts. If you'll 

14 recall, I went through it. And it might have seemed tedious 

15 at the time. The exercise of having the defendant explain 

16 to us how he took this, the brass knuckles and the 

17 

18 

19 
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switchblade, from his backpack as he left the house. The 

backpack was on his back. He knew that that weapon was in 

the backpack. I asked him repeatedly. He said, •Yes, I 

knew it was there. I knew what it was there for." He had 

it the entire time with the cellphone, harassing the police 

officers. 

The officers didn't do anything to him. Even when 

some of the other individuals at Westlake Park told him to 

stop harassing the police, he didn't stop because he was 
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1 intent on getting a reaction, all the time knowing that that 

2 unlawful weapon was in his backpack. And when he was 

3 arrested with that unlawful weapon, he resisted arrest. 

4 I know we went through it over and over again about 

5 whether or not, how long it was and whether it was 40 

6 seconds or how much ever long it was that he was on his 

7 back. And I know you've seen the video, and I'm not going 

8 ·to show you the video again. But in those 40 seconds on his 

9 back. And he was told over and over again •stop resisting, 

10 just roll over." He never said, ~I'm not going to resist." 

11 He never said, "I'm afraid." He said, "You'll have to hurt 

12 me." 

13 

14 

15 
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And then, again, on the stand, I don't know if you 

recall, but I recall the exact words that I asked him. 

•what were the officers saying?" And his response was 

•officers were saying stop resisting." And then I asked, 

"So you were resisting?" His answer: "Absolutely." 

This is what this case is about. Carrying a weapon 

that was unlawful and him intentionally resisting. This 

case is not about the police officers, conduct of police 

officers. This case is not a statement about the way that 

police officers street patrol. This is case is about the 

defendant being charged with two crimes and then committing 

those two crimes. 

This is case is not about self-defense. This case 
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1 is not about why he pulled out that knife. And how do we 

2 

3 

4 

5 

6 

7 

8 

9 

10 

know that? The judge just gave you the law. And that is 

the law that you are to follow. And nothing in that law 

talks about self-defense. Nothing in that law talks about 

why he pulled out that knife. 

I know when we went through the voir dire, some 

people had, when I asked the question would you want to know 

why somebody pulls out a weapon, some of the people said, 

"Yes, I want to know what the intent behind that was. I 

want to know why somebody would pull out a weapon because 

11 that would be important to me." 

12 

13 
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And then the next question that I asked, the judge 

asked, and Mr. Schwarz asked was "If you are instructed, if 

you are told that you are not to consider why somebody pulls 

out a weapon, you're only to consider that somebody 

possesses a weapon, would you be able to follow that 

instruction, regardless of you wanting to know why that was 

the case?" And all of us, all six of us, said 1 "Yes, I 

would be able to follow that instruction." 

If you look in those instructions, nothing about 

why that (inaudible). But you're saying, "But wait a 

second, Mr. Singla, we had Mr. Swanson come up and he talked 

about creating a phone call and he talked about him being 

concerned that somebody with a knife that got his attention. 

And then he saw 15 kids and he thought somebody had either 
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1 swung a skateboard or had swung a backpack at him. 

2 Shouldn't we be able to consider that?" Yeah, that's 

3 interesting. The defendant was already possessing a 

4 dangerous weapon. He was already committing a crime. 

5 "But wait, wait a second, Mr. Singla. When we went 

6 into Pacific Place and we saw the defendant backing up and 

7 we saw people coming out, shouldn't we be able to consider 

8 that?" Sure, that's interesting. The defendant was already 

9 possessing a switchblade. He was already possessing those 

10 brass knuckles. In that video, you never saw anybody swing 

11 at him. Nobody ever testified anybody was swinging at him. 

12 "But wait a second, Mr. Singla, he was on the 

13 floor. He was afraid somebody was going to kick him and 

14 
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after about a minute of him not moving or turning on his 

stomach and then other people helping him, up, we saw what 

looked like kicks. Shouldn't we be able to consider that?" 

Yeah, that's interesting. But the crime of resisting arrest 

had already happened. 

"Well, wait a second, Mr. Singla, that doesn't make 

sense. Why are we doing that?" I'm going to turn your 

attention to the law. I'm going to turn your attention to 

instruction number 13. This is what we call the to convict 

instruction. There's two in this case because there's two 

crimes that the defendant has been charged with. These are 

the elements of the crime that the City has to prove to you 
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1 beyond a reasonable doubt in order for you to convict. 

2 These are the only elements that need to be met beyond a 

3 reasonable doubt. So let's go through them. 

4 On or about June lOth, the defendant possessed or 

5 carried a metal weapon, knuckle, a metal knuckles or 

6 switchblade knife. We know he admitted he was carrying this 

7 in his backpack. They're metal knuckles. The definition of 

8 metal knuckles is met. 

9 This is a switchblade. We had a little discussion 

10 about that. Well, you know, do you pull the lever or does 

11 it pull out or not? Let me just show you. Everybody heard 

12 that noise. It's assisted. I pushed this button. It 

13 popped open. Go back and look at the definition of 

14 switchblade. It meets the definition of a switchblade. 

15 So number two, did the defendant act knowingly? 

16 Did he know what he was doing at that time? The defendant 

17 told us that. He knew that the weapon was there. He knew 

18 those were brass knuckles. He knew was a switchblade he was 

19 
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carrying. 

And number three, that the possess or carrying 

happened in the city of Seattle. We've established that 

Westlake Park and Pacific Place are both in the city of 

Seattle. 

Those are the three elements the City needs to 

prove beyond a reasonable doubt. The City doesn't need to 
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1 prove why he did it. The City doesn't need to prove whether 

2 it was self-defense. 

3 If you find that these three elements have been met 

4 beyond a reasonable doubt, you will take your pen and you 

5 will write in the word "guilty" on the verdict form. 

6 So let's go to the second crime. 

7 COURT: Mr. Singla, are you done with the knife? 

8 MR. SINGLA: I am. 

9 So let's go to the second crime, number 18. On or 

10 about the lOth of June, 2013, the defendant prevented or 

11 attempted to prevent a peace officer from arresting him. 

12 How do we know that they were peace officers? Officer Clay 

13 
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was wearing the same uniform. It's a pretty distinct 

uniform. It's says "Seattle Police" on it a number of 

times. He has his belt. The defendant told us he knew they 

were police officers, that he was there intentionally to 

film those police officers. So we know that they were 

police officers. 

And he prevented them or attempted to prevent them 

from arresting him. We know that as well because he said, 

"Absolutely." "Were you resisting? Absolutely." Were your 

hands tightened? Absolutely." "Did you not follow the 

commands? Absolutely." "Did you not roll over? 

Absolutely." "Did you hear the officers tell you to roll 

over? Absolutely." "Were you resisting? Absolutely." 
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1 So was the arrest lawful? That's one of the 

2 elements that we need to meet is that number 3, that the 

3 arrest or attempt to arrest was lawful. Again, yes. When 

4 the officers walked in, what they see is a man holding brass 

5 knuckles and an open knife in public. They're concerned. 

6 They're concerned for his safety. They're concerned for the 

7 safety of others. They're concerned for the shoppers, the 

8 families, the kids, the young men and women, older, younger, 

9 what have you, in that place. They recognized that as an 

10 unlawful weapon and they go to effect an arrest. And after 

11 several times of telling him to put the weapon down, he 

12 does. And when they effect the arrest, the defendant 

13 absolutely resists. 
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And the fourth element is, again, that this 

happened in the city of Seattle. The answer to that is yes. 

Those are the four elements that the City needs to 

prove beyond a reasonable doubt. 

You heard a lot of other testimony, and that may 

have been interesting. It may have provided context for 

you, but those are not the elements that we need to prove. 

So after you've heard all of the evidence -- and 

you'll have an opportunity to review the videos if you want. 

You'll have an opportunity to review the 911 tape if you 

want. You'll have an opportunity to review the knife if you 

want. 
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1 If the City -- in this case, the City has met these 

2 elements by the defendant's own admissions beyond a 

3 reasonable doubt. The City is going to ask you write in the 

4 verdict guilty on both verdict forms. 

5 Thank you. 

6 COURT: Mr. Schwarz. 

7 MR. SCHWARZ: Mr. Erickson was trying to get away 

8 from a hostile crowd. He wasn't trying to, he wasn't 

9 attempting to prevent his being arrested. He was, he 

10 stopped, put the knife down. He was afraid of the large 

11 
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crowd that was following him, the hostile crowd that had 

threatened him, and threatened him with weapons even, and 

followed him for a block and a half. 

What he did was try to protect himself from that 

large group of park kids. Those kids -- when I say kids, 

what I mean is teenagers, people in their 20s. Kids just 

kind of meaning that they're youth, not that they're not a 

threat. But these, these teens, these 20-year-old folks, 

this crowd, they were, they may be considered adults, but 

they were playing by middle school rules. It was a crowd of 

15 to 20 and Mr. Erickson, who's all by himself. They're 

using illegal weapons and nonconventional weapons. A 

Sammie, skateboards. And they were following him, yelling 

at him and circling him, and he was backing away. They were 

a threat and Mr. Erickson recognized that as a threat. 
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1 He was being mean to the police verbally, yes. But 

2 he wasn't threatening them. They were the ones who were 

3 threatening him. And he responded in a way that didn't hurt 

4 anyone by backing away. That's the testimony that we heard. 

5 The police saw him backing away. The video that we watched 

6 more than times than I'm sure you would want to have ever 

7 seen that video. The video shows Mr. Erickson backing away. 

8 And Mr. Swanson came in here as a disinterested 

9 witness. Doesn't know anybody involved. He just came in 

10 and saw what he saw. He reported on 911. He said what he 

11 saw. He saw a man backing away and people swinging 

12 skateboard at him. 

13 And Mr. Erickson continued retreating until the 

14 police told him to stop. At that point, he stopped. He put 

15 the knife down and he didn't run away. He could have done a 

16 much better job of attempting to prevent the arrest if he 

17 had wanted to. There were escalators he could have gone 

18 

19 

20 

21 

22 

23 

24 

25 

down. There were other directions in the mall, as you could 

see on the video, that he could have gone. He stopped and 

put the knife down. 

But he still recognized that there was a crowd of 

people behind the police. These people, you saw the coming 

through the doorway into the mall. We saw that on the 

video. We heard testimony that they were the same people 

that were at the park who were now in a mall. 
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1 Mr. Erickson could hear them, and he could see 

2 them. They were swearing at him. They were using racial 

3 slurs at him. They were a threat. He was afraid that they 

4 were going to continue attacking him. 

5 Now, the police were there, so is that a reasonable 

6 belief? Is it reasonable that he, he felt like he shouldn't 

7 make himself more vulnerable to those people? Well, we find 

8 out that yes, it's absolutely reasonable because, as Mr. 

9 Erickson told us, he was later attacked. He was kicked. 

10 

11 

People were holding him down. People were -- someone was 

kicking. You can see on the video, looks like someone's 

12 stomping on him. There's that woman. Looks like she's 
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kicking him. So he was right. He was in danger. He wasn't 

safe just because the police were there. 

So his goal, his goal was not to make himself more 

vulnerable. He held his arms in front of him protecting his 

face and his chest and he was attacked. 

And I would point out that it doesn't seem normal 

the way these, these folks were following, this crowd that 

was following Mr. Erickson were acting. It's not normal to 

just follow someone with a knife. It's not normal to follow 

someone for a block or so, a block and a half with a knife. 

It's not normal to run past the police as we saw people 

doing. The police are walking in and they're pulling their 

guns out and these people are running past the police toward 
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1 a man with a knife. It doesn't make sense. This is a crowd 

2 of people who are acting in an irrational and threatening 

3 way. And Mr. Erickson was making sure he didn't make 

4 himself more vulnerable to that crowd. 

5 And the police didn't address the threat. They 

6 walked in and they focused solely on Mr. Erickson. They 

7 didn't address the kids who were running past them, the 

8 other person that was walking around with a weapon, a 

9 Sammie. They didn't address the person who came up and 

10 kicked. There was no investigation for the other assault. 

11 They didn't even notice that that was going on apparently 

12 that you saw. They focused only on Mr. Erickson. 
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So he focused on protecting himself. And he didn't 

say, you heard, he didn't say, "You're going to have to hurt 

me." He said, "You can hurt me now." He was resisting the 

crowd that's around him. He is trying to put himself in a 

protective posture and not make himself more vulnerable. 

He's willing to even be hurt by the police at that point 

instead of making himself vulnerable to that crowd. 

And the City has made a big deal about the shape of 

this knife. There's a handle. It's not reinforced. 

There's a great deal of space in between the sides here. 

And there's this lever. This is the lever to open it, but 

does it stay open by itself? No. There's a lock here. 

It's not springing open anymore. Once you move this, this 
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1 piece here. I can show you. Part of the blade. It's all 

2 in one piece. The lever attached to the blade. One piece 

3 of metal. It's not forced open. It doesn't just spring 

4 open and naturally stay there. It requires a lock to stay 

5 in that position. Then once it's closed, it stays like 

6 that. Look carefully at the definition of a switchblade 

7 knife. This isn't a switchblade knife. 

8 Before you deliberate, I want to talk to you about 

9 reasonable doubt, about the standard that the City has to 

10 meet in this case. And I want to talk to you about the 

11 presumption of innocence. 
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Mr. Erickson is presumed innocent. Just like I'm 

presumed to be innocent, that all of you are presumed to be 

innocent, even Mr. Singla, he 1 s presumed to be innocent too. 

Everyone in this courtroom. 

And the prosecution has the burden of proof. They 

have to prove beyond a reasonable doubt that a crime was 

committed. That's the highest standard that we have in our 

legal system. There is no higher standard. There's a 

reason for that. The reason is that if someone's convicted, 

their liberty may be taken away. That's a big deal. I want 

you to think for a second about how horrible it would be for 

someone to be --

MR. SINGLA: Objection, Your Honor. Based on your 

previous rulings. 
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1 

2 

COURT: Overruled. 

MR. SCHWARZ: How horrible it would be for someone 

3 to be convicted of a crime erroneously. Convicted of a 

4 crime that they did not do. There's a reason that the City 

5 

6 

has that high burden of proving beyond a reasonable doubt. 

Not just semantics. It's a crucial part of our constitution 

7 and there's a reason that our system is like that. So 

8 please take that burden to heart. 

9 Mr. Erickson has absolutely no burden of proof. He 

10 doesn't have to prove anything to you. He chose to share 

11 his story with you. He has no burden to disprove what the 

12 City says. The burden is all on the City to prove its case. 
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So let's talk about what does beyond a reasonable 

doubt mean. As I said before, it's the highest standard 

that we have. How about maybe, you think maybe it happened; 

is that enough? Absolutely not. That's not beyond a 

reasonable doubt. That the crime probably happened? Not 

good enough. That probable cause existed for an arrest? Not 

enough either. 

Beyond a reasonable doubt is a higher burden of 

proof than it takes for the State to take a child away from 

his or her family. It's the highest burden that we have. 

It means that there isn't an alternative reasonable 

conclusion. It's the same standard of proof that you would 

be using if this was a murder case. It's the standard of 
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1 proof in a criminal case. 

2 
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It's not your job to fill in any gaps in the 

prosecution's case. It's your job to look at the evidence 

that you've heard and decide did the City meet its burden, 

that high burden, the highest burden that we have? And let 

me illustrate for you for a moment what I mean by that. 

You're about to go back in the back room and deliberate 

about this case. Right now, your decision would be very 

easy. Mr. Erickson is presumed innocent. That's your 

starting point. 

If you decide after deliberations that he might 

have done what they've claimed, what they've alleged, you 

still write not guilty. You think he probably did it, not 

guilty. Only if you conclude beyond a reasonable doubt, 

beyond that highest standard of proof can you other write 

anything other than not guilty. 

Mr. Erickson is innocent. 

COURT: Rebuttal. 

MR. SINGLA: Thank you, Your Honor. 

Mr. Schwarz came here talking about what is normal 

and what is not normal. He focused on people following 

somebody with a knife and that's not normal. What's also 

not normal is to carry brass knuckles and a spring-assisted 

knife. That's not normal. What's not normal is not to call 

something that we all recognize as brass knuckles to not be 
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1 that. 

2 Let's go through the exercise. Mr. Schwarz told 

3 you to look at the definitions and see whether or not they 

4 meet the definitions. We have the law in front of us. No. 

5 14 says, "Brass knuckles means any device or instrument made 

6 wholly or partially of metal that is worn for the purpose of 

7 offense or defense in or on the hand that either protects 

8 the wearer and while striking a blow or increasing the force 

9 of impact from the blow or injury to the person receiving 

10 the blow." That's what a brass knuckle means. That's what 

11 the law is. That's what you're supposed to follow. Doesn't 

12 have anything about, you know, whether or not there were 

13 

14 

15 

gaps or whether it's this. Is it metal? Is it used for 

offense or defense? Is it supposed to assist you in 

delivering a blow? It's not normal to call something that's 

16 a brass knuckle not a brass knuckle. 

17 Let's look at the definition of switchblade, 
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definition 14. "Switchblade means any knife having a blade 

that opens automatically by hand pressure applied to a 

button, spring mechanism, or other device, that opens 

automatically by hand pressure provided to another device." 

It's not normal to call something that is a switchblade not 

a switchblade. And it's not normal to carry this illegal 

weapon in your possession. 

What's not normal is to take almost an entire 
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1 minute to comply with officers coming to do something 

2 repeatedly. What's not normal is to have two officers who 

3 weigh over six feet, over 200 pounds, to try to get somebody 

4 to roll over on their stomach and that person not doing so. 

5 That's not normal. 

6 Mr. Schwarz talked about well, he was just trying 

7 to get away from a hostile crowd and he was using the knife 

8 to stop people and he was just trying to protect himself, 

9 meaning that's what he was trying to do. He was trying to 

10 defend himself. That's the instruction of self-defense. 

11 Look at your instructions. The word "self-defensen does not 

12 appear in those instructions. That's not part of the law. 

13 

14 
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He needed to resist the arrest because he was 

afraid people were going to hurt him. That's what he needed 

to do. That's called a necessity defense. Look at those 

instructions. The word ~necessity" does not appear in those 

instructions. That's not a part of the law you're to 

18 consider. 
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He talked about Mr. Swanson. He saw this. And he, 

he is a disinterested party. It must be pretty peculiar for 

an investment banker to come in and testify in a criminal 

case. He started his testimony with the 911 call about a 

guy with a knife. Not that somebody's swinging a skateboard 

or a backpack. And he ended the call, and you can hear it 

again, he says, "Yes, I don't know what's going on, but that 
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1 guy definitely has a knife." That was the concern that the 

2 officers tried to address in Pacific Place and that was Mr. 

3 Swanson 1 s concern. 

4 

5 

6 

7 

He talked a lot about reasonable doubt. Mr. 

Schwarz brought it up. A high burden. It's not an absolute 

burden. It's not beyond a shadow of a doubt. A doubt for 

which a reason exists. If you don't have any reason to 

8 doubt what happened, the defendant is guilty beyond a 

9 reasonable doubt. 

10 Then he talked about convictions for erroneous 

11 crimes, that everybody is innocent and we should prevent the 

12 City, the prosecutor, from convicting somebody of an 

13 erroneous crime. 

14 Ladies and gentlemen, there was no erroneous crime. 

15 How do we know that? The defendant admitted to those 

16 crimes. When the defendant admits to the crimes that he's 
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been charged with, they're not in error. When the defendant 

says, "Yeah, I knew I had that brass knuckles and 

switchblade in my backpack walking around in Westlake Park," 

that's not an erroneous crime. The defendant is guilty of 

that crime. When the defendant answers "Did you resist 

arrest?u with the answer "Absolutely," that's not an 

erroneous crime. He's guilty of both. 

And that's why the City is going to ask you to 

return a verdict of guilty. 
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Thank you. 

COURT: Thank you. 

Members of the jury, at this time, I'm going to 

1 

2 

3 

4 release you to begin your deliberations. Please follow Ms. 

5 Johnson. We are adjourned. 

6 JURY LEAVES 

7 COURT: Alright. Anything either of the attorneys 

8 wants to address before we adjourn? 

MR. SINGLA: No, Your Honor. 

MR. SCHWARZ: No, Your Honor. 

9 

10 

11 COURT: Alright. Both did a nice job. I'll let 

12 you know what happens. Please make sure Ms. Johnson knows 

13 how to reach you both and you can reach Mr. Erickson so that 

14 he can be here when we come back. 

15 MR. SCHWARZ: Yes, Your Honor. 

16 COURT: We'll let you know. Thank you. 
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OCTOBER 23, 2014 

Start Time: 02:40:00 

JURY NOT PRESENT 

COURT: You may be seated. Thank you. I 

5 understand we have a verdict. Other than dealing with folks 

6 here visiting, anything else either of the attorneys want to 

7 address? 

8 MR. SCHWARZ: No, Your Honor. 

9 

10 

11 

MR. SINGLA: No, Your Honor. 

COURT: Alright. 

I'm going to caution everyone in the courtroom. 

12 There's going to be a verdict. I have no idea what that 
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verdict is. Everyone is to maintain their demeanor. 

There's not to be any yelling, hooting, celebrating, being 

upset, whatever the range of emotions are. Once the jury is 

out of here, if you want to express something quietly to 

your neighbor, I wouldn't object to that. 

We will get the jury at this point. Thank you. 

If there is a guilty verdict on either count, is 

either side going to ask that the jury be polled? 

MR. SCHWARZ: Yes, please. 

JURY PRESENT 

COURT: You may all be seated. The presiding juror 

please remain standing. Everyone else can be seated. You 

can have a seat if you like. Sorry, the presiding juror. 
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Alright. I understand you have a verdict. Is that right? 

JUROR 3: We do. 

COURT: Alright. And you're the presiding juror? 

JUROR 3: I am. 

COURT: You're sitting on spot No. 3 for the record. 

Do you have the verdict forms? 

JUROR 3: I do. 

COURT: Would you please read each one of those 

9 into the record. 

10 JUROR 3: We, the jury, find the defendant Matthew 

11 Erickson guilty of the crime of resisting arrest as charged. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: And the other verdict form? 

JUROR 3: We, the jury, find the defendant Matthew 

Erickson guilty of the crime of unlawful use of a weapon as 

charged. 

COURT: Alright. Thank you. You can hand those to 

the bailiff. Penny, thank you. I'll take them. 

And sir, you've signed both of these. Is that 

right? 

JUROR 3: I have. 

COURT: Alright. Thank you. 

So at this point, I'm going to ask each of the 

jurors two questions. I'd ask you to only answer yes or no 

and not to make any other comments. 

I'll start with you, sir, No. 1. Was this verdict 
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1 as read by the jury foreperson your verdict? 

2 

3 

JUROR 1: Yes. 

COURT: And was I should say these verdicts. 

4 Were these verdicts both of them also the verdicts of the 

5 jury? 

6 

7 

JUROR 1: Yes. 

COURT: Thank you. Juror No. 2, were these 

8 verdicts as read your verdicts? 

9 JUROR 2: Yes. 

COURT: And were they the verdicts of the jury? 

JUROR 2: Yes. 

10 

11 

12 COURT: Juror No. 3, was this your verdict? Were 

13 these your verdicts? 

JUROR 3: Yes. 

COURT: And were they the verdicts of the jury? 

JUROR 3: Yes. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Juror No. 4, were these verdicts as read 

your verdicts? 

JUROR 4: Yes. 

COURT: And were they the verdicts of the jury? 

JUROR 4: Yes. 

COURT: Thank you. Juror No. 5, were these 

verdicts as read your verdicts? 

JUROR 5: Yes. 

COURT: And were they the verdicts of the jury? 
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1 JUROR 5: Yes. 

2 COURT: Juror No. 6, were these verdicts as read 

3 your verdicts? 

4 JUROR 6: Ys. 

5 COURT: And were they the verdicts of the jury? 

6 

7 

JUROR 6: Yes. 

COURT: Thank you. I want to thank all of you for 

8 your time and attention to this matter. As I said before to 

9 the folks that were not selected; it's even more apropos for 

10 you. You've taken time out of your lives for essentially 

11 free. And I know some of you may have missed other 

12 scheduled events. You've really done your civic duty. We 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

could not have a criminal trial, we could not have a trial 

system, we could not have a system of justice, which I admit 

is not perfect, but it is the best system that I've ever 

seen or heard of in the whole world. You participated in 

it. You've done your civic duty and you have my great 

thanks. 

It is fairly common that the attorneys would like 

to talk to you after a verdict to get feedback, constructive 

criticism. They're usually very friendly conversations. If 

you wish to stay to talk to them when you're done, you're 

welcome to stay. If you don't want to talk to anybody, you 

don't have to, so feel free to ask the bailiff to leave once 

you've finished your final paperwork. 
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1 I gave you a number of admonitions originally. I 

2 restricted you from doing things like posting on Facebook, 

3 reading certain things on the Internet or at the library, 

4 etcetera. All of those restrictions are now lifted. You're 

5 

6 

free to do whatever you'd like. 

information, etcetera. 

Post, read, consume 

7 So with my great thanks for the last time, I will 

8 now excuse you to follow the bailiff back to the jury room. 

9 Thank you. 

10 

11 

12 

13 

14 

WOMAN: Please rise. 

JURY LEAVES 

MR. ERICKSON: No. 

WOMAN: Everyone please rise. 

MR. ERICKSON: No. You want to expect me to die. 

15 No. 

16 COURT: Go ahead. Sir, you need to be quiet right 

17 

18 

19 

20 

21 

22 

23 

24 

25 

now. 

MAN: No. 

MAN: No. 

MAN: No. 

COURT: Alright. Marshals, could you escort the 

people that are yelling out of the courtroom. 

MAN: Yeah, yeah, yeah. 

people to be murdered, yeah. 

MAN: Come on out. 

It's okay to fucking allow 
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1 A: Yes, correct. 

2 Q: Thank you. And you testified before that you don't know 

3 what kind of metal the blade is? 

4 A: No idea. 

5 Q: And different types of metals have different levels of 

6 resistance to (inaudible), right? 

7 A: I assume so, yeah. 

8 

9 

10 

11 

12 

13 

MR. SCHWARZ: Just one moment, please, Your Honor. 

(Pause) 

COURT: Uh hm. 

MR. SCHWARZ: No further questions, Your Honor. 

COURT: Redirect. 

MR. SINGLA: Yes, Your Honor. 

14 REDIRECT EXAMINATION 

15 BY MR. SINGLA: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: Let's taLk about the knife for a second, Officer. 

A: Yes, sir. 

Q: Do you mind taking the clip out? 

A: Certainly. 

MR. SINGLA: May I approach, Your Honor? 

COURT: Yes. 

BY MR. SINGLA: 

Q: So we already established that you call these brass 

knuckles? 

A: Correct. 
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1 Q: If I put them around my hand, what am I holding? 

2 A: You're holding a deadly weapon now. 

3 Q: Why am I holding a deadly weapon? 

4 MR. SCHWARZ: Objection. Calls for a legal 

5 conclusion. 

6 

7 

8 

9 

10 

11 

COURT: Why am I holding it? 

MR. SCHWARZ: No, Your Honor. Regarding the deadly 

weapon question just now. 

COURT: Sustained. 

MR. SCHWARZ: Motion to strike. 

COURT: The jury will disregard the officer's last 

12 statement. 

13 BY MR. SINGLA: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: Am I holding brass knuckles? 

A: Yes. 

Q: How am I holding those brass knuckles? 

MR. SCHWARZ: And objection, legal, legal 

conclusion, Your Honor, regarding the brass knuckles. 

COURT: That's overruled. Go ahead. 

BY MR. SINGLA: 

Q: How am I holding the brass knuckles?: 

A: In a closed fist. 

Q: And are these a part of the, the, that make these the 

brass knuckles? 

A: Yes. 

OFFICER KEVIN OSHIKAWA CLAY - REDIRECT EXAMINATION, 10/22/14 302 



1 Q: And what if these webbings on top of my fingers weren't 

2 there? Would they be brass knuckles? 

3 A: No. 

4 Q: So let's talk, we talked a little bit about the spring 

5 

6 

7 

8 

9 

10 

11 

A: 

Q: 

A: 

Q: 

A: 

Q: 

assist on the knife. 

Sure. 

Okay. What is this right here? 

It's a thumb lever. 

Is that a device? 

Yeah. 

And what is that device do? 

12 A: It deploys the blade. 

13 Q: And how does it deploy the blade? 

14 A: It moves it out of the liner area. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: So if I was to push this device, it deploys the blade? 

A: Deploys and locks the blade, yeah. 

Q: And is that done manually or assisted by a spring? 

A: It is assisted by a spring. 

Q: So we went through this video. And I'm just, I'm going 

to play it and you tell me to stop when you recognize 

somebody. I'm going to start it and at a certain point, 

I'm going to tell you to stop when you recognize 

somebody on this video, fa~r enough? 

A: When I recognize anybody or a particular 

Q: When you recognize the people that the defense counsel 
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1 had told you to recognize. 

2 A: Oh, okay, sure. 

3 Q: Does that make sense to you? 

4 A: Yeah, yeah. 

5 Q: So I'm starting it at -- for the record, I'm starting at 

6 time marker :39. 

7 

8 

A: Okay. The gentleman there in the striped shirt. 

know his name, but one of the park kids. 

Don't 

9 Q: Which striped shirt? 

10 A: He walked from left to right. Looks like a striped tank 

11 top. 

12 Q: Is this this gentleman right here? 

13 A: Correct. 

14 

15 

16 

17 

Q: So at time marker 1:13. So we started at :39 to 1:13, 

approximately 44 seconds into it is the first time you 

recognize someone? 

A: Yes. 

18 Q: And for those 44 seconds, the defendant is on the 

19 

20 

21 

22 

23 

24 

25 

ground? 

A: Yes. 

Q: And did that gentleman that you just recognized as the 

first person you recognized, is he anywhere near the 

defendant? 

A: No. Doesn't appear to be. 

Q: Is he touching the defendant? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A: No. 

Q: Is he kicking the defendant? 

A: No. 

Q: Is he kicking you? 

A: No. 

Q: And for those 44 seconds when the defendant is on the 

ground, what are you trying to do? 

A: We're trying to effect an arrest. 

Q: And for those 44 seconds when the defendant is on the 

ground, is he resisting arrest? 

A: Yes, he is. 

Q: And how is he resisting arrest? 

A: He is continuing to hold his arms tight to his body in a 

fighting position, he's kicking his legs, and--

Q: And what is he telling you at that point? 

A: "You have to hurt me." 

Q: And is there anybody around him at that point? 

A: Just me and Officer Chase. 

COURT: Alright. We're going to take a recess at 

this time. I'll ask the jurors to please follow Ms. Johnson 

back to the jury room. 

JURY LEAVES 

COURT: You may be seated. 

Alright. I think probably unknown to the attorneys 

and Mr. Erickson in the case, because I have you to my left, 
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1 Mr. Singla, there's a woman in the jury, or excuse me, in 

2 the gallery wearing a white shirt and a black sweatshirt, 

3 black hair and what I would describe as silver hoop 

4 earrings. 

5 Ma'am, you were not here yesterday, but some of the 

6 other folks were. You were making motions with your hands, 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

by closing up your fists, putting your arms in front of your 

chest as has been described by the officer what's happening 

on the video. You were not here when I warned a number of 

people in the courtroom that I would not tolerate nonverbal 

communication that the jury might see. And whether you 

intend to influence the jury or simply are talking to your 

other folks here in the gallery and didn't realize that you 

may be influencing things, I don't know. But I would like 

to know your name so it's clear for the record that I warned 

you specifically that if you engage in any other actions 

which the jury can see that are in any way related to the 

case that you'll be expelled from the courtroom and 

potentially subject to a contempt charge. Can you tell me 

your name, please. 

WOMAN: I am Sophia Salven. 

COURT: S-A-

WOMAN: S-A-1-V-E-N. 

COURT: Alright. Ms. Salven, do you understand 

everything that I've told you today about not making any 
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1 verbal or nonverbal communication that the jury could 

2 potentially see? 

3 

4 

5 

WOMAN: Yes. 

COURT: Okay. You can have a seat. 

Alright. I don't believe the jury saw that, and I 

6 stopped it as soon as I saw it, which I think was as soon as 

7 it happened, so I'm not concerned that there was any 

8 influence. She just simply went like this and talked to her 

9 friend, but I don't want it to go any further. 

10 Everyone else in the courtroom is warned again. 

11 Some of you heard the warning yesterday. If somebody who's 

12 warned does not comply, I can guarantee you, at a minimum, 

13 you'll be expelled. And that is a minimum. 

14 Alright. Mr. Singla, do you want to continue? Is 

15 there anything you want to put on the record? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Ill 

Ill 

MR. SINGLA: No, Your Honor. 

COURT: Mr. Schwarz, how about you? 

MR. SCHWARZ: Nothing. Thank you. 

COURT: Alright. Thank you. Go get the jury. 

JURY PRESENT 

COURT: You may be seated. Thank you. 

Mr. Singla, you may continue. 

MR. SINGLA: Thank you, Your Honor. 
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1 OFFICER KEVIN OSHIKAWA CLAY 

2 REDIRECT EXAMINATION 

3 BY MR. SINGLA: 

4 Q: So we were talking about those 44 seconds. 

5 A: Yes. 

6 Q: And nobody around in those 44 seconds? 

7 A: Correct. 

8 Q: The defendant was still resisting? 

9 A: Yes, he was. 

10 Q: Again, let me know when you recognize someone. 

11 A: Okay. There, you can see the guy in the striped shirt 

12 

13 

14 

15 

16 

17 

18 
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20 
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24 

25 

move over there. And that in the red shirt is Tealshawn 

who just came around the right-hand side, little bit to 

the left, right there. 

Q: Did anybody kick you at this point? 

A: No. 

Q: Did anybody strike you at this point? 

A: No. 

Q: This is approximately a minute from when we started. 

A: Okay. 

Q: This is when you said that folks were grabbing the 

defendant's legs to hold him down because there was only 

two of you, correct? 

A: Yes. 

Q: So between that minute before people came over, was the 
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1 defendant still resisting? 

2 A: Yes. 

3 Q: When nobody else was around? 

4 A: Correct. 

5 Q: And nobody had touched the defendant except you and 

6 Officer Chase? 

7 A: That's correct. 

8 Q: And he still had his arms up? 

9 A: Yes. 

10 Q: And when he was on his side, again, nobody around, was 

11 he still resisting? 

12 A: Yes. 

13 Q: Was he still not complying with your order to get his 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

stomach onto the ground? 

A: Yes. 

Q: And was he still pushing back when he was on his side? 

A: Yes. 

Q: We had talked a little bit about this video as well. 

You said that you recognize -- I'm going to start with 

time marker 0 to time marker :12. Twelve seconds 

passed. 

A: Yes. 

Q: Do you see the defendant? 

A: Yes, I do. 

Q: Does the defendant have a knife in his hand? 
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1 A: Yes, he does. 

2 Q: And you said that you recognized two people, correct? 

3 A: Yes. The two girls who are crossing the threshold at 

4 that point. 

5 Q: And those are the only two women that you recognized at 

6 that point? 

7 A: The one behind is also the one, she, I think she comes 

8 through the door eventually. Her name is Renee. 

9 Q: And the three women, are they punching the defendant? 

10 A: No. 

11 Q: Are they swinging at the defendant? 

12 A: No. 

13 Q: In the 12 seconds that passed, are they punching the 

14 

15 

16 

17 

18 

19 

20 
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25 

defendant? 

A: No. 

Q: Are they swinging at the defendant? 

A: No. 

Q: Can you estimate first approximately how much distance 

they are from the defendant? 

A: It looks like 12 to 15 feet. 

Q: So about here? 

A: No, closer. Yeah, that's within the 12 to 15 I'd say. 

Q: If I was to swing at you from here, would I be able to 

hit you? 

A: No. 
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1 Q: If I was to do anything, is there a possibility of me 

2 hitting you? 

3 A: No. 

4 Q: And you saw the defendant still with the knife? 

5 A: Yes. 

6 Q: The knife open? 

7 A: Yes. 

8 Q: And the two people that entered, is that you? 

9 A: That's me right in the center, yes. 

10 Q: And you said you didn't recognize the people on the 

11 left-hand side? 

12 A: Not by name, no. The one gentleman appeared to be the 

13 

14 

15 

same one with the black and white striped tank top who I 

recognized as being somebody who hangs out at Westlake, 

but I don't remember his name. 

16 Q: Have you been trained in going into situations like 

17 

18 

19 

20 

21 

22 

23 

24 

25 

this? 

A: Yes. 

Q: Have you been trained in defusing situations like this? 

A: Yes. 

Q: It seems like -- in all your training, what do you do 

when you go into a situation like this? 

A: Well, in a situation like this, our number one concern 

is the safety of all individuals involved: bystanders, 

anybody who happens to be in the area. 
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1 Q: So somebody with a knife in a crowded mall. What do you 

2 do? 

3 A: We would do exactly as we did. We'd approach that 

4 person with our weapons drawn. 

5 Q: And when you approached the defendant, was there anybody 

6 who was also approaching him at that time? 

7 A: When I had my weapon drawn, no. 

8 Q: So was there anybody who was trying to come and hit him? 

9 A: No. 

10 Q: Was there anybody with a skateboard trying to come and 

11 hit him? 

12 A: No. 

13 Q: And you said that everybody had a pretty good perimeter 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

around him? 

A: Once we were in there with our weapons up, there was 

nothing between us and him. 

Q: And as you're walking in the door, did you have the 

defendant in your sight? 

A: I did. 

Q: And it seems like you've got your weapon drawn. You're 

not pointing it at him? 

A: No. That's what we call low ready position. 

Q: So that's 18 seconds from when he's entered, fair to 

say? 

A: Yes. 
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1 Q: And in those 18 seconds, did you see anybody take a 

2 swing at the defendant? 

3 A: No. 

4 Q: Did you see anybody even come close to the defendant? 

5 A: No. 

6 Q: You had the defendant in your eyesight at that time, 

7 correct? 

8 A: Yes, I did. 

9 Q: Seems like you recognize a lot of these people. Why is 

10 that? 

11 .A: After working down there for the one year where we 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

focused only on Westlake Park, and then three and a half 

other years where our focus was a little broader, I 

spent a lot of time in Westlake Park. You get to know 

the regular people that are down there. 

Q: And why do you have to get to know them? 

A: Well, you build relationships with the people that live, 

work, and hang out down there. It makes your job a lot 

easier. It's the most basic part of policing is to know 

the people that you work around and that you're 

ultimately working for. 

Q: Do you have conversations with these folks? 

A: Yes, absolutely. 

Q: And are you friendly with them? 

A: We're friendly, yeah. 
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1 Q: We saw this gentleman with the skateboard. 

2 A: Yes. 

3 Q: Was he swinging the skateboard around at the defendant 

4 at this point? 

5 A: No, I did not see any. 

6 Q: That's 25 seconds, correct? So in those 25 seconds, he 

7 

8 

didn't run up to the defendant and try to hit him with 

the skateboard? 

9 A: No. 

10 Q: Is it legal to carry a skateboard in your hands in the 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

city of Seattle? 

A: Yes. 

Q: Just carry the skateboard or a skateboard itself? 

A: Skateboards are legal. There's a couple of specific 

park properties that prohibit skateboarding. Other than 

that, I've never seen anything that would indicate that 

they're illegal. 

Q: So you can carry a skatebo~rd into Pacific Place? 

A: Yeah, certainly. 

Q: Can you carry a phone into Pacific Place? 

A: Yes. 

Q: Can you video with a phone as you're carrying it into 

Pacific Place? 

A: Yes. 

Q: Anything that stops you from doing that? 
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1 A: No. 

2 Q: Then you see another gentleman in red with a skateboard? 

3 A: On the right with the red. 

4 Q: I mean on the right with a skateboard. 

5 A: Yeah. 

6 Q: And you didn't see that gentleman within 27 seconds 

7 putting the skateboard on the defendant? 

8 A: No, I did not. 

9 Q: And perfectly okay to carry that skateboard in Pacific 

10 Place? 

11 A: Yes. 

12 

13 

Q: And you see this gentleman with his hands up in the air 

and you say you recognized him? 

14 A: Yes. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: Anything wrong with throwing your hands up in the air in 

Pacific Place? 

A: No. I'm pretty sure they don't have a problem with 

that. 

Q: And within the 27 seconds since the defendant entered, 

did you see that gentleman go up to the defendant and 

try to take a swing at him? 

A: No, I did not. 

Q: And that in those 27 seconds, you have the defendant in 

your sight, right? 

A: Yes. 
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1 Q: Still holding that knife? 

2 A: Yes. 

3 Q: Still the knuckles on that knife? 

4 A: Yes. 

5 COURT: Mr. Singla, are you going to continue this 

6 frame by frame? 

7 

8 

MR. SINGLA: Just a few more questions, Your Honor. 

COURT: Alright. 

9 BY MR. SINGLA: 

10 Q: And for those about 30 seconds, all the other people 

11 

12 

13 

that you recognized, did you see any of those people in 

the 30 seconds that we played in this video ever go up 

to the defendant and try to take a swing at him? 

14 A: No, I did not. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: And you had the defendant in your sight the whole time? 

A: Yes, I did. 

Q: And he was still carrying that knife? 

A: Yes, he was. 

MR. SINGLA: That's all I have, Your Honor. 

COURT: Thank you. 

Recross. 

MR. SCHWARZ: Thank you, Your Honor. 

RECROSS-EXAMINATION 

BY MR. SCHWARZ: 

Q: During this time that, that you've been referring to 
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1 

2 

with Mr. Singla, Mr. Erickson hasn't been in the view 

for most of that time, right? 

3 A: Correct. 

4 Q: So these are people who followed into the mall after, 

5 after he arrived? 

6 A: Yes. 

7 Q: And then they came over to the scene where, where you 

8 interacted with Mr. Erickson? 

9 A: Correct. 

10 Q: And if I can just back up to when Mr. Erickson entered 

11 the Pacific Place mall, he was walking backward, 

12 correct? 

13 A: Yes. 

14 Q: And he didn't, he's not flailing the knife back and 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

forth, he's just kind of holding it in front of him, 

correct? 

A: I'd have to go back through the video to be 100 percent 

sure. 

Q: Would you like me to do that? Would that help? 

A: Go ahead. 

Q: Starting at second number 1 and stopping at second 14. 

Did that section show the part where Mr. Erickson walked 

into Pacific Place? 

A: Yeah. 

Q: And was Mr. Erickson flailing around with the knife? 
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1 A: No. He was holding it out in front of him. 

2 Q: And then he actually lowered it as he, as he came into 

3 the building? 

4 A: Appeared that way. 

5 Q: And then when, when we see initially you and Officer 

6 Chase here, approaching up here inside the mall, there 

7 

8 

aren't people directly around directly next to you, 

correct? Other civilians. 

9 A: No, there's nobody there. 

10 Q: And that's because you had, you and Officer Chase had 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

just had your, your firearms out, correct? 

A: Yes. 

Q: So everyone cleared away at that point? 

A: Yes, sir. 

Q: More so than when Mr. Erickson (inaudible)? 

A: That would be a complete guess on my part. 

Q: When people saw that you had a firearm drawn, they, they 

got themselves out of that area? 

A: Yes. Yeah. 

Q: That's not unusual, is it? 

A: No, that's a very normal reaction. 

Q: And if I can switch over to the second video. I'm going 

to fast forward a little bit to the 1:23 mark. At this 

point, there -- I think I may not have the timing 

exactly right, but you, you testified when you were 
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1 

2 

3 

speaking with Mr. Singla that there weren't, that you 

didn't recognize a lot of people who were in the frame. 

Is that correct? 

4 A: Yes, that's correct. 

5 Q: But this frame doesn't show everything that, everyone 

6 that was in that area at that time, correct? 

7 A: Yes. 

8 Q: And indeed, there were several people from Westlake Park 

9 who you recognized who were there, whether or not they 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

were in video, they stayed and they interacted toward 

you and Mr. Erickson. 

MR. SINGLA: Objection, Your Honor. Calls for 

speculation. Vague. 

COURT: Overruled. 

WITNESS: Yeah, I would assume so. 

BY MR. SCHWARZ: 

Q: I'm going to move the video up a minute and start 

playing it at 2:23. At this point, Mr. Erickson is in 

custody, correct? 

A: Yes. 

Q: And there was still people watching and yelling at him. 

Is that right? 

A: Oh, they're watching for sure. There's no sound though, 

so. 

Q: Do you see, did you see the woman-- we're at 2:58 now 
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1 -- did you see a woman approach at the top of the video? 

2 A: No, I don't-- I'm not sure what you're talking about. 

3 Q: I'm going back to the 2:54 mark and I'm pausing it at 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2:55. Do you recognize the woman at the upper left 

corner of the video? I believe you talked about her at 

earlier times. 

A: Yeah. It looks like the same person with the striped 

pants or tights. 

Q: And I'm resuming at 2:55. And I'm stopping at 3:25. Is 

it fair to say that a number of people came back up and 

acted in an antagonistic way towards Mr. Erickson, 

whether they were yelling or gesturing toward Mr. 

Erickson? 

A: Well, they were gesturing. I can't say whether they 

were being antagonistic or not. 

pardon? 

I think that's a--

Q: You don't recall whether they were yelling or being 

antagonistic? 

A: No. I think that's a, that's a judgment call on that. 

Q: And if I could also ask you. You went through with Mr. 

Singla several things that in your opinion are or are 

not illegal. Would it be illegal for someone to kick 

another person? 

A: Yes. 

Q: And what would you do if you found out that someone had 
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1 kicked someone else? 

2 A: Well, then we would investigate an assault. 

3 Q: Is it possible that you would arrest that person for the 

4 crime of assault? 

5 A: Certainly possible. 

6 Q: And if someone were to interfere with you doing your 

7 job, would you arrest them for obstructing? 

8 A: You could. 

9 Q: You didn't make any other arrests? 

10 A: No, I did not. 

11 Q: And when you contacted Mr. Erickson and he had his hands 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

on his chest, that's what you said? 

A: Uh hm. 

Q: That's, that could be characterized as a defensive 

posture, correct? 

A: They weren't the way that your hands are. 

Q: Please correct me. How were they? 

A: 

Q: 

Like this. 

Okay. So when he was on the grounds, he was still 

holding his hands up by his face rather than on his 

chest? 

A: Uh hm. 

Q: He never swung at you, did he? 

A: No, he didn't. 

Q: He was holding his hands from being pulled out rather 
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1 than trying to push them out? 

2 A: Well, I was controlling his hands, so they wouldn't have 

3 gone that way. 

4 Q: Could you explain that a little. 

5 A: I was controlling one arm. Officer Chase was 

6 

7 

8 

9 

10 

11 

12 

controlling the other arm. The one direction for sure 

that they were not going to go was out towards us. 

MR. SCHWARZ: Thank you. No further questions. 

COURT: Do you have any further questions? 

MR. SINGLA: I do, briefly, Your Honor. 

COURT: Alright. We've got about two minutes. 

MR. SCHWARZ: Thank you. 

13 FURTHER REDIRECT EXAMINATION 

14 BY MR. SINGLA: 

15 Q: What are you doing in that frame right there? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Which frame is that? 

MR. SINGLA: The frame that's on, marker 3:25. 

COURT: Thank you. 

WITNESS: 

the knife. 

BY MR. SINGLA: 

It looks like Officer Chase is showing me 

Q: You said you didn't effect any arrests on that day, -

A: I did not. 

Q: -- except, except for Mr. Erickson. 

A: Correct. 
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1 Q: And why didn't you arrest the people that were helping 

2 you? 

3 A: There was no reason to arrest anybody for assisting us. 

4 COURT: Hold on a second. What are you doing with 

5 that knife? 

6 MR. SINGLA: Oh, I apologize. I was going to use 

7 it as part of my example. 

8 COURT: It either goes with the witness or the 

9 clerk. 

10 MR. SINGLA: Sorry. 

11 COURT: Hand it to the clerk. Thank you. 

12 BY MR. SINGLA: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: And you said they were assisting you? 

A: Yes. 

Q: Did you see anybody kick the defendant? 

A: I did not. 

Q: Did you see -- and is it, is it against the law for 

somebody to scream something? 

A: It is not. 

Q: To yell something? 

A: No. 

Q: The other question that Mr. Schwarz just asked you was 

you said you had, both of vou had control of his arms. 

A: Yes. 

Q: Does that mean a person stops resisting if you have 
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1 control of their arms? 

2 A: No. 

3 Q: And why is that? 

4 A: Well, when you have your hands on somebody like that, 

5 

6 

you can feel the muscular tension and feel what they are 

doing or not doing with their arms. 

7 Q: So the fact that you have control, you just said, there 

8 was no way he was going to put his arms like that? 

9 A: Right. 

10 Q: So how is he resisting if you have control of his arms? 

11 A: Pulling his arms in. And then when we would try to 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

leverage his arms out to the side, he'd pull them back 

in again against the leverage that we were using. 

Q: So was he using force to pull his arms back in? 

A: Yes. 

Q: And were you repeatedly telling him to loosen his arms? 

A: Yes. 

Q: And was he doing that? 

A: No. 

Q: Mr. Schwarz had asked you when the defendant had entered, 

he was holding the knife like this. 

A: Yes. 

Q: Not swinging it around, holding it? 

A: Correct. 

Q: Does that still cause concern to you? 
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1 A: Yes. 

2 Q: Why is that different of a cause for concern to you 

3 versus him swinging it? 

4 A: Well, the blade is still out. The knife is still in his 

5 hand. It's still totally within his control. 

6 Q: And if there are people around as he has this knife out, 

7 even if he's walking back, is that a cause for concern? 

8 A: Yes. 

9 Q: Why is that? 

10 A: Somebody might not see what's going on. They could walk 

11 right into him, bump into him. He could fall. He could 

12 

13 

14 

swing at somebody that he intended to swing at and hit 

somebody else. 

COURT: Do you have any other questions or should 

15 we break? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: I don't. 

COURT: Do you have anything else? 

MR. SCHWARZ: Just one question, Your Honor. 

COURT: Go ahead. 

FURTHER RECROSS-EXAMINATION 

BY MR. SCHWARZ: 

Q: Officer Clay, the position that you wanted of Mr. 

Erickson's hands behind his back on his belly, that's a, 

the reason you want him in that position is because it's 

a very vulnerable position, correct? 
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1 A: No. It's for control. 

2 

3 

4 

5 

6 down. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SCHWARZ: Thank you. No further questions. 

COURT: Anything else? 

MR. SINGLA: No. 

COURT: Alright. Thank you, Officer. You may step 

We will be at recess, resuming at 1:30. Thank you. 

OCTOBER 22, 2014 

End Time: 12:11:52 
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1 

2 

3 

4 

5 

JURY NOT PRESENT 

OCTOBER 22, 2014 

Start Time: 01:35:36 

COURT: Alright. We're on the record. Everyone 

may be seated. Is there anything we need to discuss before 

6 we call in the jury? 

7 MR. SCHWARZ: Your Honor, Mr. Singla just brought 

8 something to my attention, that if I could have a moment, 

9 there's a chance we might be able to not have to do a 

10 certain part of the trial that we talked about before. So 

11 if I could just have a minute. 

12 (Pause) 

13 

14 Honor. 

MR. SCHWARZ: Thank you for your patience, Your 

I think that was helpful resolving an issue that we 

15 won't need to address later as a result. Based on Mr. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Singla's representations, I don't think the defense needs to 

call Lieutenant Swank to the stand, so. If the City chooses 

to, of course, that's the City's choice, but the defense no 

longer will be based on what, Mr. Singla's representations. 

In light of that, if I could just have a moment to 

update my, my other witness as far as what time to make sure 

he gets here suitably early, and then I'll be ready to 

proceed. 

COURT: Who's the City's next witness? 

MR. SINGLA: Your Honor, Officer Chase. 
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1 COURT: And will there be any other witnesses other 

2 than Officer Chase? 

3 

4 

5 

MR. SINGLA: No, Your Honor. 

COURT: Your witness can be here in how soon? 

MR. SCHWARZ: He can be here within about half an 

6 hour. And given that it's -- I think Mr. Singla anticipates 

7 of about how long it will take if I could call him now? 

8 COURT: Ask him to come here immediately. 

9 MR. SCHWARZ: Yes. Tl1ank you. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Pause) 

COURT: Alright. Are we ready to proceed? 

MR. SCHWARZ: Yes. Thank you, Your Honor. 

MR. SINGLA: Yes, Your Honor. 

COURT: Alright. We'll get the jurors. 

JURY PRESENT 

COURT: And you may all be seated. 

Is the City read with its next witness? 

MR. SINGLA: Yes, Your Honor. The City would like 

to call Officer Chase to the stand. 

OFFICER MATTHEW CHASE, CITY'S WITNESS (SWORN) 

DIRECT EXAMINATION 

BY MR. SINGLA: 

Q: Good afternoon, Officer. 

A: Good afternoon. 

Q: Can you state your full name. 
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1 A: Yes. Matthew Chase. 

2 Q: And by your uniform, how are you employed? 

3 A: Seattle Police Department. 

4 Q: And how long have you been a Seattle Police Department 

5 officer? 

6 A: Going on seven years now. 

7 Q: What did you do before? 

8 

9 

·A: Had various jobs. I've been a welder. I was a 

professional musician for about 12 years. It's a long 

10 list. 

11 Q: What instrument did you play? 

12 A: Saxophone. 

13 Q: And what kind of training as you received as a Seattle 

14 

15 

Police Department officer? 

A: It's a long list. Is there something 

16 Q: Well, let's start with the beginning. Did you go 

17 

18 

19 

20 

21 

22 

23 

24 

25 

through the academy? 

A: Yeah. I went through the state academy, which I believe 

is 720 hours of training there. Then we go through what 

we call post-BLEA training specific to the Seattle 

Police Department given that we have to work with the 

Seattle municipal code versus the RCWs. Then we also 

have specific tactics and training that we utilize in 

our department that varies slightly from other 

departments in the state. 
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1 Q: Did you pass those trainings? 

2 A: Yes, I did. 

3 Q: And do you go through regular trainings while you've 

4 been with the Seattle Police Department? 

5 A: Yes, every year. 

6 Q: And what kind of trainings are those? 

7 A: Trainings dealing with crisis intervention training, 

8 tactics, policies and procedures. 

9 Q: You said crisis intervention. What does that mean? 

10 A: Well, the department likes to have their officers 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

trained in crisis intervention training, which is 

basically in dealing with people in crises, and trying 

to utilize verbal de-escalation techniques in order to 

keep the situation under control so that we don't have 

to resort to physical means. 

Q: Have you been in training on interacting with people who 

have weapons? 

A: Yes. 

Q: And what kind of training have you received? 

A: It's hours and hours. We do hand-to-hand training, 

training with less lethal weapons such as batons or OC 

spray, and then we also do firearms training. 

Q: And what are your duties currently? 

A: I'm currently assigned to a bicycle and foot beat patrol 

in downtown Seattle. 
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1 Q: And how long have you done that? 

2 A: Most of my career, probably the last five years. 

3 Q: What does that mean, bicycle? 

4 A: We're a proactive squad. We don't necessarily get 

5 dispatched to 911 calls. We got out and look for crimes 

6 

7 

8 

9 

10 

that are occurring and be able to respond to them 

quickly. Especially with the traffic and then the 

congestion in downtown Seattle, being on bikes, or even 

on foot on certain occasions, we're able to get to, 

respond to scenes a lot quicker than the cars are. 

11 Q: What about last year, 2013? What was your role with the 

12 Seattle Police Department in 2013? 

13 A: Same role, the bike and foot beats. 

14 Q: Was there a special emphasis that you were doing as part 

15 of a grant project? 

16 A: Yes. We were working with primarily youth in what were 

17 

18 

19 

20 

21 

22 

23 

24 

25 

labeled kind of hot spots throughout the city. Our hot 

spot was designated as Westlake Park, so that was our 

primary area of responsibility. And the emphasis of 

that program and study was to use non-arrest strategies 

and try and work with the community in order to clean up 

certain areas. 

Q: And who were you working with? Were you working alone 

or did you have a partner? 

A: I had a partner. 
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1 Q: And who was that? 

2 A: Officer Kevin Oshikawa Clay. 

3 Q: Officer Clay? 

4 A: Yes. 

5 Q: And as part of that, did you become familiar with some 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of the people that would hang out at Westlake Park? 

A: Very familiar. We were able to develop a fairly strong 

rapport with a lot of the homeless youth that tend to 

congregate in the Westlake Park area. 

Q: On June lOth, 2013, were you working in that role? 

A: Yes, I was. 

Q: And did you come across the defendant on that day? 

A: Yes, I did. 

Q: And did you see him in Pacific Place? 

A: Yes. 

Q: Did you see him outside of Pacific Place? 

A: Yes. 

Q: Was he doing anything that drew your attention when you 

saw him outside of Pacific Place? 

A: Yes. He was waving a knife at a crowd of people while 

he was basically walking backwards eastbound up Pine 

Street on the sidewalk. 

Q: And why -- was that concerning to you? 

A: Yeah, very. We'd had actually numerous people who had 

run up to us saying, QHey, there's a guy up the street 
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1 

2 

3 

4 

waving a knife around." 

MR. SCHWARZ: Objection, hearsay. 

MR. SINGLA: Your Honor, excited utterance. 

COURT: Lay the foundation. 

5 BY MR. SINGLA: 

6 Q: Did people come to you and alarm you about somebody 

7 coming up with a knife? 

8 A: Yes. 

9 Q: And were they speaking to you normally or were they 

10 concerned? 

11 A: They were concerned, excited. 

12 Q: And what did they say? 

13 MR. SCHWARZ: Objection. Hearsay, confrontation. 

14 Foundation. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Alright. As to foundation, at this point, 

sustained. 

BY MR. SINGLA: 

Q: And how many people came up to you? 

A: Probably around five. 

Q: And where were you at the time? 

A: Leaving Nordstrom's, so probably less than half a block 

away. 

Q: When they come up to you, would they just walk up to you 

and wand to say, nHi, Officer, how are you doing"? 

A: No. They ran up to us. 
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1 Q: Did they seem to be concerned? 

2 A: Very. 

3 Q: And have you had people come up to you in that fashion 

4 

5 

6 

7 

before? 

MR. SCHWARZ: Objection. Foundation. 

COURT: To which question? 

MR. SCHWARZ: To the, the question that was 

8 answered "Very." I think the question was "Were they 

9 concerned?" 

10 COURT: Overruled. This is foundation. 

11 BY MR. SINGLA: 

12 Q: And have people come up to you before with the same 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

demeanor that they carne up to you on that time? 

A: Yes. Many times. 

Q: And have you tried to help those people? 

A: We always do. That's our job. 

Q: And when they carne up to you this time, were they 

screaming, were they yelling, were they excited in any 

way? 

A: They were excited, nervous, seemed scared essentially. 

Q: And what did they say? 

A: Just that there was a man 

MR. SCHWARZ: Objection. Hearsay. Confrontation. 

COURT: Can you explain your confrontation 

objection. 
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1 MR. SCHWARZ: Your Honor, depending on what, what 

2 we're going to be hearing they said, the defense is not 

3 going to have any opportunity to cross-examine those people. 

4 I don't know who, who is being referred to or what they were 

5 saying. 

6 

7 

COURT: Alright. Respond. 

MR. SINGLA: And the exception to the hearsay rule 

8 is excited utterance. I've laid the foundation now that 

9 people came and they were excited and concerned. The 

10 officer has interacted with similar people with the same 

11 mannerisms before. And I believe that there's an 

12 appropriate foundation on this issue. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: And if I grant the, I deny the objection as 

to foundation, do you have a response to confrontation? 

MR. SINGLA: Your Honor, that's the, the exception 

to the hearsay and the confrontation clause is excited 

utterance. 

COURT: Mr. Singla is correct. The objection is 

overruled. The confrontation clause does not apply if 

there's an established, firmly rooted exception, and there 

is here. The foundation has been laid. You may ask the 

question again. 

BY MR. SINGLA: 

Q: So what did the, what did those individuals say? 

A: They were basically just alerting us to the fact that 
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1 there was a man up the street waving a knife around. 

2 Q: And did you go out to investigate what they told you? 

3 A: Yes. 

4 Q: And did you find the man with the knife? 

5 A: Yes. 

6 Q: And who was that man? 

7 A: The defendant, Mr. Erickson. 

8 Q: Did you, did you follow him? 

9 A: Yeah, we did. 

10 Q: And who was with you when you were following him? 

11 A: Just Officer Clay. 

12 Q: And where did you go when you followed him? 

13 A: We followed him up, eastbound up Pine Street and then 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

through the entrance to Pacific Place mall. 

Q: I'm going to show you a video that's been admitted as 

Exhibit 1. And I'm stopping at marker 18 seconds. 

There seem to be two Seattle Police Department officers 

in that video. Is that correct? 

A: That's correct. 

Q: And who are those officers? 

A: The first officer is Officer Clay. And then the second 

officer right behind him in the doorway is myself. 

Q: So what were you doing at this point? 

A: Trying to evaluate the scene. Gathering as much 

information visually as to what's going on essentially. 
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1 Q: Did you see anybody around the defendant? 

2 A: Yes. There was a small group of people starting to 

3 gather around him. 

4 Q: And how far apart were they? 

5 A: Probably 15 feet I would guess. 

6 Q: Was anybody approaching and trying to get at the 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

defendant? 

A: No. 

Q: Was anybody trying to hit the defendant? 

A: No. 

Q: Did anybody take their skateboard and try to hit him? 

A: No. 

Q: What did you do next? 

A: Well, we had to make our way through the crowd so that 

we could get to Mr. Erickson. Once we got through the 

crowd, could clearly see the knife in his hand at that 

point, we drew our service weapons and ordered him to 

drop the knife. 

Q: Did he do that? 

A: He did. 

Q: Did he do that immediately or did it take him some time? 

A: It was fairly immediately, pretty quickly. 

Q: What happened next? 

A: We then ordered him to the ground, at which point, he 

didn't comply. 
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1 Q: What do you mean by that, he didn't comply? 

2 A: He just stood there and then he kind of took on kind of 

3 a fighting stance. 

4 Q: Did he raise his arms? 

5 A: I believe they were up, but I can't recall specifically. 

6 Q: I'm going to play you -- Officer, this is the second 

7 

8 

video, time marker 44 seconds. 

officers in that video? 

Do you recognize the two 

9 A: Yes, I do. 

10 Q: And who are those two officers? 

11 A: The officer on the left, our left, is Officer Clay. And 

12 

13 

then I'm the other officer on the other side. 

Q: And are you doing there? 

14 A: Just trying to get control of his arms. At that point, 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

we had ordered him onto his stomach so that we could 

place his hands behind his back and put them in 

handcuffs. We instructing him at that point that he's 

under arrest, that he needs to follow our instructions, 

which he wasn't doing. He just continued to lay there 

and clench his arms tightly to his chest. 

MR. SCHWARZ: Objection. Narrative. 

COURT: Overruled. 

BY MR. SINGLA: 

Q: Go ahead. 

A: At that point, I grabbed his arms just to keep him from 
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1 

2 

flailing or doing anything else that might either harm 

my partner or myself. 

3 Q: And was he complying with your instructions to get on 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

his stomach? 

A: No, he was not. 

Q: Was he -- when you told him to roll over, did he just 

roll over? 

A: No. He said that you would have to hurt me. 

Q: Was he resisting you in any way? 

A: It was passive resistance. 

Q: And did he have his arms tightened up at that point? 

A: Yes. 

Q: I'm going to play you a section of the video, then I'm 

going to ask some more questions. So now I'm stopping 

it at time marker 1:21, started at about :40. It seems 

like you were there for 40 seconds and you were talking 

to him. 

A: Correct. 

Q: And you said passive resistance. Can you explain that a 

little bit to me? 

A: He's not actively flailing or doing anything of that 

nature. Passive resistance is more just kind of being 

almost like a board, just kind of frozen up, and then 

not following any directions of any kind. 

Q: How tall are you, Officer? 
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1 A: I about 6-4. 

2 Q: And how much do you weigh? 

3 A: Generally around 200. 

4 Q: And was it easy for you? I mean, you're 6-4, 200 

5 pounds. Why didn't you just take the defendant and turn 

6 him over? 

7 A: It's surprisingly difficult in those situations. And 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

you often encounter-- with anybody that's in a, you 

know, even the defendant in that situation is probably 

scared and frightened and he's amped up, probably has a 

lot of adrenalin. People can be very, very strong and 

very hard to move around or get in control of. 

Q: So now we just stopped it here. I'm going to go back to 

1:18. And here, it seems like you managed to get him on 

his side. 

A: Correct. 

Q: Did he comply at that time with your commands to get on 

his side? 

A: No, he did not. 

Q: And what was he doing here? 

A: He's being a little more active as far as his resisting 

at this point because he's kind of kicking his legs a 

little bit and trying to keep us from getting him onto 

his stomach. 

Q: Is he pushing you with his arms? 
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1 A: Yeah. He's kind of pushing back. There's definite 

2 resistance from his arms the entire time. 

3 Q: Anybody else around touching the defendant except for 

4 you and the officers at this point? 

5 A: Not at this point. 

6 Q: So it took about 40 seconds to get him to his side. And 

7 

8 

are you telling him to get on his stomach during those 

40 seconds? 

9 A: Yeah. We're continually telling him that he needs to 

10 

11 

12 

get on his stomach and that he's under arrest. So he 

needs to follow our directions, essentially so that he 

doesn't get hurt, so that we don't get hurt. 

13 Q: And I believe you mentioned that his response to you was 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

nYou'll have to hurt me first." 

A: Correct. 

Q: And what did you keep telling him at that point? 

A: Just I said, "Matthew, I don't want to hurt you, but you 

are under arrest and so you need to comply with our 

directions." 

Q: And did he ever release the tension in his arms? 

A: No, he did not. 

Q: Did he ever make it easy for you to turn him around to 

his stomach? 

A: No, he did not. 

Q: Did this incident occur in the city of Seattle? 
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1 A: Yes, it did. 

2 MR. SINGLA: Thank you, Your Honor. That's all I 

3 have. 

4 COURT: Cross-examination. 

5 CROSS-EXAMINATION 

6 BY MR. SCHWARZ: 

7 Q: Good afternoon, Officer Chase. 

8 A: Good afternoon. 

9 Q: So the time when you noticed that Mr. Erickson was being 

10 

11 

pursued by a group of people, you were in the Nordstrom 

store at that point. Is that correct? 

12 A: Correct. 

13 Q: And there was a group of park kids as you referred to 

14 them following him? 

15 A: Correct. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: They were going eastbound on Pine Street. 

right? 

A: Correct. 

Is that 

Q: And regarding my question about referring to those park 

kids, I saw you nod your head. 

actually answered out loud. 

I can't recall if you 

A: Yes. That's generally what people refer to them as. 

Q: But they're not necessarily minors, they're in their 

late teens or early 20s? 

A: It varies widely. 
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1 Q: And you say that Mr. Erickson dropped the knife pretty 

2 quickly when you asked him to? 

3 A: Yes, he did. 

4 Q: When exactly was it that you pulled your weapon upon 

5 entering the mall? Was it when you first came through 

6 

7 

the doors or was it when you were a little closer to Mr. 

Erickson? 

8 A: When we got through the crowd, so that there was nobody 

9 in between us and him. 

10 Q: And when you saw, when you saw Mr. Erickson -- I'm 

11 sorry, let me take a step back here. When you saw Mr. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Erickson from Nordstrom with the group of people 

following him, did you notice how many of them were 

carrying skateboards at that point? 

A: No, I didn't make a mental note of that. 

Q: Did you look around to see if any of them had weapons? 

A: No, I did not. 

Q: Was that the same group of people that you saw in the 

Pacific Place mall a few minutes later? 

A: Yes, it was. 

Q: And are those, was that same group of people a group 

that hangs out at Westlake Park? 

A: Yes. 

Q: That's where you know them from? 

A: Correct. 
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1 Q: And then once you entered the Pacific Place mall, your 

2 attention was really focused, keyed in on Mr. Erickson? 

3 A: That's correct. 

4 Q: What about the park kids at that point? 

5 A: No. 

6 Q: And you didn't hear any specific things that they said 

7 to Mr. Erickson? 

8 A: Not that I can recall. 

9 Q: You did notice that there was animosity between the park 

10 

11 

kids and Mr. Erickson? 

MR. SINGLA: Objection, Your Honor. Calls for 

12 speculation. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Overruled. 

WITNESS: There appeared to be some kind of 

conflict going on, yes. 

BY MR. SCHWARZ: 

Q: And otherwise you were, I think we established you were 

focused on Mr. Erickson, that's what you were thinking 

about? 

A: Yes. 

Q: Probably could be an elephant in the room and you 

wouldn't have even noticed it at that point? 

A: That's quite possible. 

Q: And while you were telling Mr. Erickson to roll over, at 

that point, some of the park kids came up and put their 
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1 

2 

hands on him, correct? They, they helped you roll him 

over, hold him down? 

3 A: Yeah. After we had gotten him onto his side, we were 

4 

5 

6 

still struggling to get him onto his stomach, and a few 

of the kids came to aid us and were able to get control 

of his lower legs, which enabled us to get him onto his 

7 stomach. 

8 Q: You hadn't searched of them for weapons, correct? 

9 A: No. Time would not allow that. 

10 Q: It all happened pretty quickly? 

11 A: Yeah. 

12 Q: And did you notice while you were holding Mr. Erickson 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 
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25 

down, did you notice someone come up and kick him? Is 

that something you noticed? 

A: No. 

Q: What would you have done if you had noticed that happen? 

A: Well, my primary responsibility at that point is to get 

control of Mr. Erickson. So at that moment, I would 

continue to try and take Mr. Erickson into custody and 

deal with the other situation after that, time 

permitting. 

Q: But you would, you would look into that other situation? 

A: Of course. 

Q: And would you characterize this whole situation in the 

Pacific Place mall as fairly chaotic? 
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1 A: Fairly. 

2 Q: And it happened pretty quickly as well? 

3 A: Fairly quickly. 

4 MR. SCHWARZ: Thank you. I have no further 

5 questions. 

6 COURT: Any redirect? 

7 MR. SINGLA: Yes, Your Honor. 

8 REDIRECT FXAMINATION 

9 BY MR. SINGLA: 

10 Q: Let's pick up with the fairly chaotic and it all 

11 

12 

13 

happening quickly. Have you been in other situations, 

chaotic situations? 

A: Oh, yeah. Many. 

14 Q: Chaotic situations worse than this? 

15 A: Yeah. Far worse. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SCHWARZ: Objection. Relevance. 

COURT: Sustained. 

BY MR. SINGLA: 

Q: You said this was fairly chaotic. Is that correct? 

A: Yes. 

Q: Have you been onto situations that were chaotic and you 

were still able to pay attention? 

A: Yes. 

Q: What are those situations? 

MR. SCHWARZ: Objection. Relevance. 
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1 

2 

COURT: What's the relevance? 

MR. SINGLA: Your Honor, I believe he's trying to 

3 establish that there was a lot happening. And I think the 

4 officer can pinpoint what he was focused on and articulate 

5 it comparatively to the situation that was chaotic here 

6 versus situations that have been more chaotic and he's been 

7 able to respond appropriately in those situations. 

8 COURT: I disagree. 

9 MR. SINGLA: Goes to the credibility of the 

10 officer. 

11 COURT: The objection is sustained. The officer 

12 can testify as to what he observed. What he observed on 

13 another matter doesn't matter. 

14 MR. SINGLA: Thank you, Your Honor. 

15 BY MR. SINGLA: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: So this was a chaotic situation. And you've dealt with 

chaotic situations before? 

A: Yes, I have. 

Q: And are you able to compartmentalize what you're 

observing in those situations? 

A: Generally speaking, yes. 

Q: And you've dealt with situations that flowed pretty 

quickly. Is that correct? 

A: Yes. Most situations do. 

Q: And have you been able to compartmentalize what's 
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1 happening in those situations? 

2 A: Yes. 

3 

4 

5 

6 leeway. 

MR. SCHWARZ: Objection. Relevance. 

COURT: What is the relevance? 

MR. SINGLA: Your Honor, if I may have a little 

I think my next line of questions will establish 

7 the relevance, which is that he was able to observe a number 

8 of things happened at the same time. 

9 COURT: And what happened in another situation 

10 doesn't matter. The objection is sustained. Ask him 

11 questions about what he saw, what he observed, what he paid 

12 attention to in this incident. 

13 MR. SINGLA: Thank you, Your Honor. 

14 BY MR. SINGLA: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: Did you see anybody else with a weapon besides Mr. 

Erickson? 

A: No, I did not. 

Q: Did you see anybody else with a knife? 

A: No, I did not. 

Q: Is it illegal for anybody to carry a skateboard in 

Pacific Place? 

A: No, it's not. 

Q: Is it illegal for anybody to carry a skateboard on a 

sidewalk? 

A: No, it isn't. 
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1 Q: Did you see anybody swing a skateboard at Mr. Erickson? 

2 A: No, I did not. 

3 Q: If you'd anybody swing a skateboard at Mr. Erickson, 

4 would you have reacted to it? 

5 A: Yes, I would. 

6 Q: Would you have taken note of that? 

7 A: Yes. 

8 Q: What would you have done? 

9 A: We would have detained that person and investigated the 

10 situation. 

11 Q: If you saw Mr. Erickson and the other individual with a 

12 

13 

skateboard, if that individual had swung a skateboard, 

would you have detained that person? 

14 A: Yes. 

15 

16 

17 

18 

19 

20 

21 
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23 

24 

25 

Q: Why? 

A: To investigate a possible assault. 

Q: And in this case, did you do that? 

A: No, we did not. 

Q: Why not? 

A: We did not notice anybody attempt to assault Mr. 

Erickson. 

Q: Defense counsel also asked you about kicking. Did you 

see anybody kick Mr. Erickson? 

A: No, I did not. 

Q: And if you had seen anybody kick Mr. Erickson, what 
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1 would you have done? 

2 A: We would have detained that person also. 

3 Q: And why is that? 

4 A: To investigate an assault. 

5 Q: Defense counsel asked you if you were focused on Mr. 

6 Erickson, right? 

7 A: Correct. 

8 Q: And an elephant could have been in the room and you 

9 wouldn't have noticed it? 

10 A: It's possible. 

11 

12 

13 

14 

15 

16 
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Q: Let's talk about that elephant for a second. If 

somebody would have kicked Mr. Erickson and your 

attention is on Mr. Erickson, would you have noticed 

somebody kicking Mr. Erickson? 

A: I believe so, given my proximity. I was on top of Mr. 

Erickson. And everybody else that came to aid us was in 

extremely close proximity to myself. I think any action 

of that nature, I would have clearly noticed at that 

point. 

Q: But this was a chaotic situation. 

A: Yes, it was. 

Q: Would you still have noticed it in a chaotic situation 

like that? 

A: Yes. Training and experience have allowed me to 

maintain my composure in those situations and try to 
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1 take in as much information as possible. 

2 Q: And things were unfolding quickly? 

3 A: Yes, they were. 

4 Q: Would you still notice somebody kicking or striking or 

5 coming at Mr. Erickson in this situation? 

6 A: Again, based on, especially with my proximity, where I 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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20 
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was and where Mr. Erickson, I was essentially on top of 

him trying to get control of him. I could clearly see 

the other people approach and help, so I think having 

noticed and perceived them coming in to help and seeing 

the actions that I did see them take, I would have seen 

a kick I believe. 

Q: And even if before they helped, was Mr. Erickson 

resisting your commands? 

A: Yes. 

Q: And was he resisting turning over? 

A: Yes. 

Q: You had mentioned that it was apparent that here was 

some kind of conflict going on. 

A: Yes. 

Q: Did you see any crimes occurring as a result of that? 

MR. SCHWARZ: Objection. Vague. 

COURT: Overruled. 

BY MR. SINGLA: 

Q: Did you see any crimes occurring as a result of that? 
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1 A: Just Mr. Erickson waving around an illegal knife on a 

2 

3 

4 

sidewalk. 

MR. SCHWARZ: Objection. Legal conclusion. 

COURT: Overruled. 

5 BY MR. SINGLA: 

6 Q: So you said that there was an apparent conflict between 

7 

8 

the park kids and Mr. Erickson. 

A: Correct. 

Is that correct? 

9 Q: Did you see any of the park kids commit assault? 

10 A: No, I did not. 

11 Q: And again, we established that if you'd seen that, would 

12 you have investigated that? 

13 A: Yes. Most definitely. 

14 

15 

16 
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Q: Is it unlawful to yell at somebody? 

A: No, it's not. 

Q: Scream at somebody? 

A: No. 

Q: You said that he dropped the knife pretty quickly, 

correct? 

A: Correct. 

Q: Did he drop the knife as soon as he saw you? 

A: I think as soon as he saw us with two firearms pointed 

at him that he decided to let go of the knife. 

Q: Saw that, I see officers chasing me, I'll drop the 

knife? 
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1 A: Correct. 

2 

3 

4 

MR. SINGLA: That's all I have. 

COURT: Any recross? 

MR. SCHWARZ: Very briefly, Your Honor. 

5 RECROSS-EXAMINATION 

6 BY MR. SCHWARZ: 

7 Q: So Officer Chase, I'm going to play the video starting 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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20 
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23 
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25 

at minute 2. So I'm starting at 1:37. Do you see the 

woman in the middle who looks like she's -- strike that. 

Do you see a woman in the middle of the screen come up 

to Mr. Erickson? 

A: I see a lot of people on the screen, so I'm not sure 

specifically. 

great. 

If you could point them out, that'd be 

Q: You see this individual in a, what appears to be a black 

hooded sweatshirt? 

A: Okay, yes. 

Q: Going back to 1:36. If you could follow her, please. 

A: Okay. 

Q: And stopping at 1:48. Did you see her do anything right 

there? 

A: It looked like she was making a stomping motion possibly. 

Q: Did you notice her doing that while you were interacting 

with Mr. Erickson? 

A: No, I did not. 
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2 

3 

MR. SCHWARZ: Thank you. No further questions. 

COURT: Anything else, Mr. Singla? 

MR. SINGLA: I do. Yes, Your Honor, just briefly. 

4 FURTHER REDIRECT EXAMINATION 

5 BY MR. SINGLA: 

6 

7 

Q: So we're at 1:48. I just want to. Is this, is this a 

time when people were trying to help you get control of 

8 Mr. Erickson? 

9 A: Yes. And simultaneously, while they're helping us, you 

10 can see some back-up officers arrive on the scene. 

11 Q: And we watched from 40 seconds all the way through to 

12 

13 

14 

15 

16 

17 

18 
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24 

25 

1:24. You don't see that woman making that stomping 

motion in those 40 seconds or so? 

A: No, I do not. 

Q: And those are the 40 seconds we're talking about. And 

that woman wasn't around the defendant within those 40 

seconds. 

A: Not to my knowledge, no. Not that I can see. 

Q: And here, the woman's not around? 

A: No. 

Q: And was there anybody stomping on his feet? 

A: No. 

Q: Was there anybody kicking him? 

A: No. 

Q: And was he still not following your commands? 
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1 A: That's correct, he's not following our commands. 

2 Q: And were his hands still tensed? 

3 A: Yes. 

4 Q: And was he still --

5 

6 

MR. SCHWARZ: Objection. Cumulative. 

COURT: Mr. Singla, you've asked a lot of these 

7 questions before. 

8 MR. SINGLA: Your Honor, he's opened the door to 

9 establish a possible defense. I'm just establishing that 

10 time previously as when the resisting occurred. 

11 COURT: You've already done that. The objection is 

12 sustained. 

13 

14 

15 

16 

17 

18 

19 

20 
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23 
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25 

MR. SINGLA: That's all I have. 

COURT: Anything else from the defense? 

MR. SCHWARZ: No. Thank you, Your Honor. 

COURT: Thank you. You may step down. Thank you 

for being here. 

The Citi have any other witnesses or evidence? 

MR. SINGLA: The City rests, Your Honor. 

COURT: At this time, I'm going to excuse the jury 

to follow Ms. Johnson. Please return to the jury room. 

Thank you. 

JURY LEAVES 

COURT: Alright. You may all be seated. Any 

issues we need to take up before moving on to the defense 
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1 case? 

MR. SCHWARZ: No, Your Honor, not before moving to 2 

3 the defense case. I would like an opportunity to just check 

4 the hallway to make sure my witness is here before we bring 

5 the jury back in. But I don't, at this time, I don't have 

6 any half-time motions to bring. 

7 COURT: Alright. Then we're going to recess this 

8 case for a few minutes. There's what I was told is a five 

9 minute or so motion on another matter. And then we'll 

10 resume and hopefully, your witness will be here by then. 

11 

12 

13 

14 
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MR. SCHWARZ: Thank you, Your Honor. 
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1 

2 

3 

4 

5 

6 

JURY PRESENT 

COURT: You may be seated. 

OCTOBER 22, 2014 

Start Time: 14:29:44 

Mr. Schwarz, you may call your first witness. 

MR. SCHWARZ: Thank you, Your Honor. The defense 

7 calls Ryan Swanson to the stand. 

8 RYAN SWANSON, DEFENDANT'S WITNESS (SWORN) 

9 

10 

11 
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DIRECT EXAMINATION 

BY MR. SCHWARZ: 

Q: Good afternoon, Mr. Swanson. 

A: Hi. 

Q: What do you do for a living? 

A: I'm an investment banker. 

Q: And where do you work? 

A: I work for Piper Jaffrey at 1420 Fifth Avenue, Seattle. 

Q: Can you describe for us a little bit more where that's 

located in terms of cross streets. 

A: It's between Fifth and Sixth and Pike and Union, so it's 

about eight blocks that way. 

Q: And you're pointing? 

A: I'm sorry. I'm pointing north. 

Q: Do you remember where you -- strike that. Do you 

remember any of the events of June lOth, 2013? 

A: I do. 
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1 Q: And do you remember where you were at about 5 p.m. on 

2 that day? 

3 A: I do. 

4 Q: Do you remember what you were doing? 

5 A: I do. 

6 Q: What were you doing? 

7 A: I was in my car leaving work, returning home, and I was 

8 

9 

going northbound on Sixth Avenue waiting at the red 

light that would cross Pine Street. 

10 Q: And did anything catch your attention when you got to 

11 Pine Street? 

12 A: It did. As I was waiting, I heard a loud noise to my 

13 left. At first I kind of disregarded it, but it kept 

14 

15 

16 
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20 
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24 

25 

going and got louder and I looked out my window. And I 

saw a commotion that at first didn't spark any, much 

interest. There was a large group of kids or youth 

making noise. And I noticed at that point that there 

was a gentleman backing away from them that was carrying 

a knife. And that's when I kind of perked up and took 

more attention. 

Q: Can you describe a little more for us what that man was 

doing. Which way was he walking as he -- I'll let you 

answer. 

A: At that point, I realized that he was backing away from 

the group of individuals that were in a semicircle 
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1 

2 

3 

4 

across the sidewalk approaching him. And he looked like 

he was in a defensive posture. And that's when I 

realized that the, the group of individuals wasn't 

yelling out of joy or anything, they were yelling at the 

5 person and they seemed very upset. 

6 Q: And did you see that man swing the knife around at all? 

7 A: I only saw him move the knife in reaction to the 

8 

9 

movement of the individuals that were trying to confront 

him. 

10 Q: What were the actions of the people who were trying to 

11 confront him? 

12 A: Most of the folks were just yelling, but I know at least 

13 

14 

15 
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one person swung something at the defendant. I think it 

was a skateboard, but it's been so long, it might have 

been a backpack. 

Q: And do you know how many people were in the group that 

were following him? 

A: Estimate about 20. 

Q: And from the events of that day, from what you're 

described, do you recognize anyone in the courtroom? 

A: I do not. 

Q: Have you ever seen any of these people before? 

A: No. 

Q: To your knowledge, have you seen any of them since? 

A: No. 
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1 Q: What did you do next after you saw this happen? 

2 A: I dialed 911 because I figured that was a good thing to 

3 

4 

5 

6 

7 

do. And unfortunately, by the time the operator picked 

up, the light had turned green. And since I was in the 

middle of traffic, I proceeded forward. And as I was 

continuing to drive home, I tried to describe the 

situation to the 911 operator. They took my information 

8 and said that someone may contact me. 

9 Q: I'm going to play a few seconds of a recording, and I'm 

10 going to ask you to please let me know if you recognize 

11 it. Do you recognize any voices so far? 

12 A: I do. My own. 

Q: Whose voice? 

A: My own. 

13 

14 
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Q: And do you, can you tell from what you've heard so far 

what this is regarding? 

A: Yes. 

Q: And what is it? 

A: It sounds like the call that I made to the 911 call 

center. 

MR. SCHWARZ: Your Honor, I would move to admit 

this track 2 of defense Exhibit No. 4. 

COURT: The City's position. 

MR. SINGLA: Your Honor, may we have a brief 

sidebar? 
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2 

3 

4 

5 

6 

7 

8 

COURT: No. Do you have an objection? 

MR. SINGLA: I do, Your Honor. 

COURT: I'm going to excuse the jury. Back with 

Ms. Johnson. Please follow her. 

JURY LEAVES 

COURT: You may be seated. 

Go ahead. 

MR. SINGLA: Thank you. And good afternoon, Mr. 

9 Swanson. 

10 Your Honor, I'm going to object at this point to 

11 this entire testimony. Mr. Swanson has not been able to 

12 identify or recognize anybody in the courtroom today 

13 regarding this incident, and I believe that his testimony at 

14 

15 

16 

17 
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this point is not relevant. Identity is at issue just like 

it is in any case. And here, I appreciate what Mr. Swanson 

testified to and what he's seen, however, he's not been able 

to identify any individuals that are at issue in this case 

here today. 

And based upon, I believe that the 911 

reviewed the 911 CD. I reviewed it last night. 

I have 

I don't 

have any objection to the authenticity of it, but I do have 

an objection to the content of it because I believe that it 

would be cumulative and it's not linked, the proper 

foundation has not been laid for its admittance at this 

point as to relevance. 
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1 

2 

COURT: Mr. Schwarz, how long is it? 

MR. SCHWARZ: The recording, Your Honor? It's, 

3 it's pretty brief. I don't have 

4 MR. SINGLA: It's about two minutes long, Your 

5 

6 

7 

8 

9 

10 

Honor. 

COURT: Okay. I'd lixe to hear it. 

MR. SCHWARZ: Of course. 

AUDIO PLAYED 

COURT: Alright. Mr. Schwarz, response. 

MR. SCHWARZ: Regarding relevance, Your Honor, I 

11 think whether or not Mr. Swanson can identify someone now 

12 approximately 16 months later I think goes to the weight of 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the evidence, not the admissibility of the evidence. I 

think it's very relevant as this --we've heard testimony 

what Mr. Swanson's observations have been at the same time 

that the other events that we're hearing about and in the 

same location as the events that we were hearing about. 

It's very closely, resembles the situation that we both see 

on the video and that we have heard about from the witnesses 

so far, so I think that this, this, Mr. Swanson's testimony 

is admissible and should be permitted for that reason. 

COURT: So I agree the location is very similar. 

But I don't have any information, Mr. Schwarz that the time 

is similar. Do you have any information such as the 911 

call time report? 
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1 MR. SCHWARZ: And to clarify Your Honor's question, 

2 is Your Honor asking whether the 911 call, whether I have 

3 evidence that the 911 call happened when Mr. Swanson said it 

4 happened or at the same time as the event that we're 

discussing? 5 

6 

7 

8 

COURT: I'm not sure how to answer that because I 

didn't hear Mr. Swanson give me a time that he called other 

than he was on his way home from work. I'd like to know 

9 when that call was made. There's a number of different ways 

10 you can establish that. I'd like to know if you have 

11 established that or if you're going to. 

12 MR. SCHWARZ: And my memory is that I asked Mr. 

13 Swanson where he was at about 5:00 on June lOth, 2013, and 

14 he, and he said that he was driving home and was on Sixth 

15 Avenue in the area of Pine Street. And he said about two 

16 minutes later, he made this telephone call once he was able 

17 to stop since there was traffic. That's my memory of what 

18 he testified to. 

19 

20 

21 

22 

23 

24 

25 

COURT: Do you have something like a 911 call log 

that says when the call was made? 

MR. SCHWARZ: Yes, Your Honor. 

COURT: What does it say? 

MR. SCHWARZ: It says --

MR. SINGLA: And I'm 

COURT: I'm asking a question. 
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1 

2 

MR. SCHWARZ: It indicates that a call was made at 

5:01 p.m. on June 6th, Your Honor. 5:01. And then there's 

3 several different entries at 5:01. And it indicates 

4 "Witness Swanson, Ryan, description, complainant driving by, 

5 saw male with knife being antagonized by group with 

6 skateboards, caller leaving area, not available." 

7 COURT: What date? 

8 

9 

10 

11 

MR. SCHWARZ: June lOth. 

COURT: You said June 6th, so I want to clarify. 

Which is it? 

MR. SCHWARZ: I just misstated that. I've got, the 

12 numbers here are, it has the time, which is listed in 

13 military time 17:01:02 and some other second readings, 

14 followed by 06 space 10. So my interpretation of that is 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that it's June lOth. I simply must have misstated the date. 

COURT: That's fine. Just wanted to make sure. 

Mr. Singla, your position. 

COURT: Your Honor, though that's nice that this is 

a piece of paper that says words. It has not been 

authenticated, no foundation has been laid. It's not been 

put into evidence. What is the evidence in front of the 

court is testimony is that approximately at 5 p.m., Mr. 

Swanson was leaving his work and two minutes later, he made 

a phone call regarding the location. There's no other 

evidence to establish that there's a link between those two. 
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1 COURT: Let me ask you question. What time did the 

2 officers testify this incident happened? 

3 MR. SINGLA: The officers did not testify as to the 

4 time of the incident. They only testified to the date of 

5 the incident. 

6 COURT: Alright. I'd like to hear -- well, first, 

7 the facts as I believe them to believe is Mr. Schwarz did 

8 ask about June lOth, 2013 to Mr. Swanson. Mr. Swanson said 

9 he was on his way home from work around 5. I actually 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

wasn't quite sure if he said he made the call around 5 and 

then pulled over a few minutes later in the middle of the 

call or if he pulled over and then made the call, but it was 

shortly, within 5 or 5:05 p.m. 

I don't remember any other evidence about what time 

this incident happened, so there are a number of different 

things that could happen. The court could potentially 

review the police report. This is not a matter of whether 

something is admissible or not, the police report itself, 

because it's something I'm going to use to determine 

admissibility of the 911 call. The parties could stipulate 

to a time. The parties could stipulate to the police report 

being admitted or someone else could testify about the time 

23 of the incident. And there are a number of different 

24 

25 

possible folks who could testify. 

Mr. Schwarz, it's your request to have this 
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1 admitted. How do you intend to establish the date and time 

2 of the incident the officers testified about? 

3 

4 

5 

MR. SCHWARZ: Your Honor, defense --

MR. SINGLA: May we have a moment, Your Honor? 

COURT: Of course. 

6 (Pause) 

7 MR. SINGLA: Your Honor, at this point, the parties 

8 will stipulate to the court reviewing the CAD log. 

9 

10 

11 

COURT: Is that agreed? 

MR. SCHWARZ: Yes, Your Honor. 

COURT: Let's mark those. What are they? Exhibit 

12 5 is marked. Thank you. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

So the 911 call is already, Mr. Schwarz told me 

that was just after 5 p.m. I have Exhibit 5, a form with 

the same incident number the police officer read earlier 

ending in 529 indicating that the officers, as best as I can 

tell, were dispatched around 4:58 p.m. Does either side 

disagree with that? 

MR. SCHWARZ: No, Your Honor. 

COURT: Mr. Singla. 

MR. SINGLA: No, Your Honor. I gave you my copy. 

COURT: The date and time of the call was the same 

date, within two minutes of the time that Mr. Swanson 

allegedly made his call. 

I rule the defense, the City's objection is 
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1 overruled and the tape itself is also admissible, it's not 

2 hearsay, and it is relevant evidence. 

3 MR. SINGLA: Thank you, Your Honor. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Ms. Johnson, we are ready for the jury. 

JURY PRESENT 

COURT: You may be seated. 

Mr. Schwarz, you may continue asking questions. 

MR. SCHWARZ: Thank you, Your Honor. May I have 

leave to publish the exhibit to the jury? 

COURT: Did you want to move to admit it now? 

MR. SCHWARZ: Okay. I would move to admit this. 

COURT: Anything new, Mr. Singla? 

MR. SINGLA: No objection. 

COURT: The tape is, the 911 tape is admitted, or 

CD, whatever it is. And you may play it. 

MR. SCHWARZ: Thank you, Your Honor. 

BY MR. SCHWARZ: 

AUDIO PLAYED 

RYAN SWANSON 

DIRECT EXAMINATION 

Q: Mr. Swanson, does, does the recording that we just heard 

accurately reflect your observations that day? 

A: Yes. 

Q: Is there anything you'd want to change about what you 

said on the call? 
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1 A: No. 

2 

3 

4 

MR. SCHWARZ: Thank you very much. 

No further questions, Your Honor. 

COURT: Cross. 

5 CROSS-EXAMINATION 

6 BY MR. SINGLA: 

7 Q: Good afternoon, Mr. Swanson. 

8 A: Hello. 

9 Q: Thank you for being here, and thank you for calling 

10 

11 

that. A little different than your normal investment 

banking days to come down here? 

12 A: Yes. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: Fair to say. Have you ever testified before, sir? 

A: I have not. 

Q: So, so that day, you said that you were driving home 

from work? 

A: Yes. 

Q: And you do you park your car in a parking 

parking garage? 

A: Parking garage. 

Q: So you get out of the parking garage? 

A: Yes. 

Q: And you take the same route every day? 

A: Yes. 

lot or a 

Q: And you go down Pike Street, is that correct, or on 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

Sixth? 

Sixth Avenue. 

You just head up north on Sixth? 

Yes. 

Every day? 

Yes. I no longer do that, but at that time, every day. 

And you, you were driving down and the radio was on? 

It was before I made the call. 

And a lot of traffic fair to say at 5:00? 

Definitely. 

So you're driving down, a lot of traffic, you hear a 

12 commotion. You don't pay attention, correct? 

13 A: Correct. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: It's summer time, commotion may happen? 

A: Uh hm. 

Q: And then the commotion doesn't go away, correct? 

A: Correct. 

Q: And then you draw attention because there's a person, a 

man, holding a knife, correct? 

A: Yes. 

Q: And could you see the knife? 

A: Yes. 

Q: Visible? 

A: Yes. 

Q: You were alarmed because there was a man with a knife? 
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1 A: Yes. 

2 Q: You saw some other people that you thought were kids? 

3 A: Yes. 

4 Q: Did you recognize any of the kids? 

5 A: I did not. 

6 

7 

8 

9 

10 

Q: 

A: 

Q: 

A: 

Ten to 

Yes. 

More or 

Fifteen 

entire 

15? 

less? 

to 20. It was a large group and it covered the 

sidewalk. 

11 Q: You didn't see what happened before you saw those 

12 things? 

13 A: I did not. 

14 Q: You didn't see the interaction between that man and 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

those kids? 

A: I did not. 

Q: So you didn't see, you wouldn't know whether or not the 

person with the knife had made any sort of a movement 

towards the kids before you saw that interaction? 

A: I would not know that. 

Q: And you saw that just as you were crossing the street, 

correct? As you were passing the street light, correct? 

A: I, I was parked at the light because it was a red light. 

I saw the knife before the light turned green. The 

light turned green as I was dialing 911, and then I 
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1 proceeded on. 
I 

2 Q: So saw the knife as the light was turning green. You I 

3 started to dial 911. 

4 A: Uh hm. 

5 Q: Is that yes or no? 

6 A: I'm sorry. Yes. 

7 Q: Cars behind you? 

8 A: Yes. 

9 Q: You want to get through the intersection? 

10 A: Yes. There was no, there was no pressure. The car to 

11 my left also had stopped and I assumed the person was 

12 looking at the incident as well. 

13 Q: You press on the gas? 

14 A: Uh hm. Yes. 

15 Q: Fair to say you saw the incident for about five seconds? 

16 A: From the moment that I saw the knife to when I could no 

17 longer see the situation was probably about 20 seconds. 

18 Q: And I noticed something on the 911 tape. You started 

19 out by describing that a gentleman had a knife, correct? 

20 A: Correct. 

21 Q: And then you explained what you believed was happening, 

22 correct? 

23 A: Correct. 

24 Q: And then you end the tape with saying the following 

25 words -- and I wrote them down, I just wanted to make 
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1 sure: "He definitely had a knife"? 

2 A: Correct. 

3 Q: So the knife was something of concern to you? 

4 A: Yes. 

5 Q: You didn't see what happened after you passed? 

6 A: I did not. 

7 Q: You didn't see where the person with the knife went? 

8 A: I did not. 

9 Q: You didn't see whether the person with the knife kept on 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

going down the street or whether he went into a 

business? 

A: I did not. 

Q: Your recollection is that 20 seconds and a person with a 

knife, correct? 

A: Correct. 

Q: You said that you saw somebody swing something? 

A: Correct. 

Q: Did you see one individual or more than one individual? 

A: I distinctly remember one individual, but there was a 

lot of motion. 

Q: And were the individuals right on top of the person with 

the knife or were they at a distance? 

A: They were a fair distance back. 

Q: A fair distance? 

A: I would say at least 10 feet, 10 to 15 feet. 
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1 Q: This far? 

2 A: Yeah, approximately, yes. 

3 Q: So from this far away, somebody swung a skateboard or a 

4 backpack? 

5 A: Yes. 

6 Q: And that's, where you are is where the person with the 

7 knife would be? 

8 A: Correct. 

9 Q: Could you describe any of the people that were 10 feet 

10 away? 

11 A: I'm sorry. By their clothing or their attitude or? 

12 Q: By their appearance. 

13 A: Again, I assumed it was a group of youth. Younger than 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

me. 

Q: Younger than you? 

A: Yeah. 

Q: How old are you? 

A: I'm 42. 

Q: So younger than you? 

A: Yeah. 

Q: And you can't identify 

A: No, I cannot. 

Q: And you don't see the 

court? 

A: No, I cannot identify 

the person with 

person with the 

them. 
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1 

2 

3 

MR. SINGLA: That's all I have. 

COURT: Redirect, if any. 

MR. SCHWARZ: Briefly, Your Honor. 

4 REDIRECT EXAMINATION 

5 BY MR. SCHWARZ: 

6 Q: Mr. Swanson, you were, you had the radio on? 

7 A: I turned the radio off once I realized that the 

8 situation was happening. 

9 Q: But you heard the commotion before you turned off the 

10 radio? 

11 A: Yes. 

12 Q: And do you have any interest in the outcome of this case 

13 that you're aware of? 

14 A: No. 

15 MR. SCHWARZ: Thank you. No further questions. 

COURT: Anything else? 16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: Nothing, Your Honor. 

COURT: Alright. Thank you for being here. You're 

excused. You can go about your business. 

Alright. Does the defense have any other witnesses 

or evidence? 

MR. SCHWARZ: Yes, Your Honor, the defense -- just 

one moment, please. The defense would call Mr. Erickson to 

the stand, Your Honor. 

COURT: Mr. Erickson, come on up. 
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1 MATTHEW ERICKSON, DEFENDANT'S WITNESS (SWORN) 

2 DIRECT EXAMINATION 

3 BY MR. SCHWARZ: 

4 Q: Good afternoon, Mr. Erickson. 

5 A: Good afternoon. 

6 Q: Do you -- have you ever seen the officers who testified 

7 here today, Officers Clay and Chase, before? 

8 A: Yes. 

9 Q: And do you remember the events of June lOth, 2013? 

10 A: Yes. 

11 Q: Did you recognize the videos that we've seen today? 

12 A: Yes. 

13 Q: Were you present during tho events of those videos? 

14 A: Yes. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: Are you the person who was depicted in those videos that 

everyone was following? 

A: Yes. 

Q: So on that day, how did, how did you first encounter 

that group of people? 

A: I was at Westlake and I started videotaping the cops and 

had verbal, verbal exchange with them 'cause they were 

harassing youth. 

Q: Let me stop you there and take a step back. Can you 

tell us about your background. What do you do for a 

living? 
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1 

2 

3 

4 

5 

6 

7 

8 

A: I'm a political organizer. I started Seattle cop watch 

Q: 

A: 

because a lot of the brutality from John C. to other 

situations in Seattle. 

So what do you do as part of your work? 

Well, I don't get paid. I don't really have much of an 

income. I do a lot of political organizing. But one of 

the things, we go around and patrol and videotape police 

officers so they don't brutalize people. 

9 Q: And when you say patrol, what does that involve? 

10 A: Cameras. But if a situation happens and we happen to be 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

there, I'll pull out my cellphone. Usually we have like 

little camcorders we walk around with in groups. This 

situation was more ad hoc 'cause I observed it while I 

was down at Westlake. 

Q: What do you mean by the situation? 

A: It was a youth that was a student of a friend of mine 

who was getting harassed for pretty much being native in 

downtown and being accused of some stuff that then he 

was later released for. And so I was videotaping that 

and have that interaction, like asserting his rights. 

Q: Did you see any of the individuals that we see in the 

video while you were at the park? 

A: Yes. 

Q: Let me just clarify. Are we talking about at Westlake 

Park where you saw the police officers? 
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1 A: Yes. 

2 Q: And while you were at the park, were you interacting 

3 with the youth or on the -- strike that. Were you 

4 

5 

interacting with the youths who were hanging out at the 

park or were you interacting with the police officers? 

6 A: I was interacting with the police officers. 

7 Q: And were they -- did you have a, was it a friendly 

8 interaction? 

9 A: No. 

10 Q: And what specifically were you doing? 

11 

12 

13 

14 

15 

16 

17 

18 

A: Well, I was videotaping them. I asserted the rights to, 

one, not give ID because unless you commit a crime, you 

don't have to give ID. And I didn't have positive 

comments towards them. I did call them pigs. I did 

call them fascists. I'm not ashamed of that because of 

the, the way they perpetuate and they harass people of 

color in my community. 

MR. SINGLA: Objection, Your Honor. Narrative and 

19 relevance. 

20 

21 

22 

23 

24 

25 

COURT: Sustained. 

BY MR. SCHWARZ: 

Q: So let me ask you some more questions. 

A: Okay. 

Q: Do you feel that you have a positive relationship with 

Officers Chase and Clay? 
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1 A: No. 

2 Q: And is that, is your relationship with them the same as 

3 

4 

it is with other police or is it particularly 

uncomfortable for you? 

5 A: Particularly uncomfortable. 

6 Q: How did the, how did the interaction at Westlake Park 

7 (inaudible). 

8 A: So some banter back and forth between the police and the 

9 

10 

11 

youth. They started saying that if we weren't here, 

they would whoop their ass, we're protecting you right 

now by being here. 

12 Q: So when you say "they," who are you referring? Is this 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the youth or the police? 

A: Police. 

Q: Do you remember specifically whether it was Officer 

Chase or Officer Clay? 

A: It was Officer -- not the one sitting or the other. I 

can't remember, it's confusing their names, Chase and 

Clay 'cause their partners, so I always associate their 

names together. But --

Q: Do you remember whether it was the officer who's sitting 

right here to my left or the other one? 

A: His partner. 

MR. SCHWARZ: And if the record could reflect, 

Officer Clay is, is sitting in the courtroom and I don't 
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1 believe Officer Chase is --

2 COURT: It will. 

3 BY MR. SCHWARZ: 

4 Q: So what happened next after, after the Officer Chase 

5 indicated that they were going to leave the area? 

6 A: Well, they, they said really loud they were going to 

Nordstrom's. I continued to follow them with my 7 

8 

9 

cellphone videotaping them. Then they walked into 

Nordstrom's. And that's when I continued to speed up 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

because I could hear the crowd behind me. I didn't know 

how many people was, so I put my cellphone away and I 

turned around, and that's when I seen how big the crowd 

was. 

Q: How, how many people were following? 

A: Well, to my estimation, it's like, might be slightly 

bigger because of my fear, but it was 20 to 30. 

Q: And had you up until that point, had you made any 

threatening gestures or comments toward those 

individuals? 

A: No. 

Q: And had you, up until that point, had you made any 

threatening gestures or comments toward those 

individuals? 

A: No. 

Q: And what happened next? What did they do? 
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1 A: Then they were making advances. Some had their 

2 

3 

skateboards out. And that's when I pulled the knife out 

of my backpack. 

4 Q: And did you, did you see any -- you mentioned 

5 

6 

skateboards. Did you see any other weapons in their 

position? 

7 A: I few of them had a Sammie pre-knife. Pre I pulled the 

8 

9 

10 

knife out there was, a Sammie is like a chain with like 

a sock on it and this -- which actually, you can see in 

the video too. 

11 Q: Okay. So there's a, a place in the video where you can 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

identify it? 

A: Yes. 

Q: And that was on the first video. Is that correct? 

A: That was when I was coming in. He's on the left side of 

the shot. 

Q: On this video. 

A: Yes, right there. He's coming through the door. It's 

in his hand swinging. Like oh, you got to, sorry. 

Q: Let me start the video. 

when you --

Starting at 0. Let me know 

A: It's right there in his hand swinging. The dude in the 

yellow shirt with the brown pants and the jacket. So he 

actually had gotten behind me about that point. 

Q: So can you describe a little more for us since the 
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1 video's not especially clear, can you explain a little 

2 bit more what you're seeing. 

3 A: So it's in his right hand. It hangs low, which is like 

4 

5 

basically it has like a sock or something else, and it's 

like a chain. 

6 Q: Is it, are you referring to this line that --

7 A: Yes. I'm sorry, yes. 

8 Q: And starting that at, at the end? 

9 A: Yes. 

10 Q: And is that the other end of it? 

11 A: Yes. There's also another part where he goes back out 

12 

13 

14 

when he realizes it's not probably very good to be 

walking around inside with that. 

MR. SINGLA: Objection, Your Honor, narrative. 

15 Calls for speculation. Move to strike. 

16 COURT: Overruled. 

17 BY MR. SCHWARZ: 

18 

19 

20 

21 

22 

23 

24 

25 

Q: And I'm going to start playing again. 

when you see that part. 

Please tell me 

A: Okay. He's going out of the door right now. You can 

see him walking away with it in his hand. 

Q: So again, am I pointing at the item that you're 

describing? 

A: Yes. 

Q: And in the part that I played, I played up to second 29 
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1 

2 

3 

from the beginning of this. This is track 1 of 2. Is, 

did you see several, several people coming into the mall 

during that period of time? 

4 A: Yes. 

5 Q: And were any of those people the people who were at 

6 Westlake Park? 

7 A: Yes. 

8 Q: Do you know who they are? 

9 A: I don't know all of them by name. I know most of them 

10 by face. I've been, I'm familiar with Westlake, but I 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

A: 

Q: 

A: 

don't know everybody by name. And the people I know by 

name generally wouldn't like attack me, so. 

So we, we also during that clip, I believe we saw you 

enter the mall as well. 

Yes. 

Is that right? 

And what were you doing when you entered the mall? 

I was backing away from tho crowd. 

Why? 

Because I didn't really want to get my head busted open 

with a skateboard. 

Q: And how were you, what was your posture? How were you 

positioned while you were backing up? 

A: I was, like well, when I was back in the mall, it's like 

this, looking for the door to try to back up so I could 

head down the escalator and get out the back. 
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1 Q: Okay. And were you swinging the, the knife back and 

2 forth? 

3 A: No. 

4 Q: What was your thought process when you held the, the 

5 

6 

7 

knife? If, if you could describe for me, for us, how 

you were holding your hands when you demonstrate and 

explain why you posturing that way. 

8 A: At that moment, it was like this. Earlier, it was more 

9 

10 

11 

12 

like this. It was to keep the crowd in front of me, 

especially if they had like skateboards and chains 

'cause I just didn't, really didn't want to get hit in 

the face with those. And sorry. 

13 Q: Let me just back you up. You're holding your hands up. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

And I can see what you're saying and the jury and the 

court and the City can, but we're, we have an audio 

record here, so I just want to make clear. What are you 

doing with your hands? 

A: I had my right hand that had the knife in it in this 

hand like this. And I had my hand behind it like that, 

kind of using it as the idea to kind of shield myself. 

Q: So am I correctly stating that you had your left hand, 

you raised your right hand against your left hand? 

A: Yes. 

Q: And the knife was in your right hand at that time? 

A: Yes. 
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1 Q: And it was kind of sideways. Is that? 

2 A: Yes. Yeah, sideways, sorry. 

3 Q: Again, I'm not sure if you answered. Why did you have 

4 it positioned that way? 

5 A: To help work as a shield against other weapons, in 

6 

7 

8 

particular, the skateboards. There's one point where a 

skateboard did kind of glance off of it and I used it to 

block the skateboard, and yeah. 

9 Q: And? 

10 A: And I did want to say like yes. Oh, sorry. 

11 Q: What happened after you entered the mall? 

12 A: Then I started backing away and I was looking for the 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

escalator. And then next thing I see, I see guns 

pointed at me with the police officer. Well, I kind of 

see him walk through the crowd a little bit. And then I 

looked back for escalators and I looked back up and they 

had their guns pointed at me and I throw my knife down. 

Q: Did you hear them say anything? 

A: At that point, I wasn't, not really hear it, but I 

definitely see the guns, so. 

Q: So did you hear the officers ask you to put the knife 

down? 

A: Yeah. At one point, I did hear that actually, but, and 

that's when I threw it down. 

Q: How many times did you hear them say that? 
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1 A: I only heard it once, but like I was really like 

2 triggered, so. 

3 Q: What do you mean triggered? 

4 A: Like if trauma happens to you and it like gets you in a 

5 rage like, like fight or flight say and. Sorry. 

6 Q: Then what did you do after you dropped the knife? 

7 A: I put my hands in the air like this. 

8 Q: Okay. What happened after you did that? 

9 A: Then I got down at one knee, but I didn't feel safe with 

10 

11 

those particular officers or the crowd behind them, so I 

was trying to keep my hands in front of me. 

12 Q: Why didn't you feel safe at that point? 

13 A: Because with the prior interaction at Westlake, I don't 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

feel like they would protect me in any situation and I 

feel like it was, and I feel like in that situation, if 

the police got ahold of me, I'm still at risk of the 

crowd, which then was later proven right. And I don't 

trust them, my safety either. I generally don't trust 

police with my safety, but in a situation like that, if 

it would have been other officers, it would have been 

different reaction because of not having provoked like 

the back and forth between the crowd prior situation. 

Q: So what did you do after you went down? You said you 

went down on one knee. Do you remember which knee it 

was? 
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1 A: My left knee. 

2 Q: You went down on your left knee. And where were your 

3 hands at that point? 

4 A: Like this. 

5 Q: Like that. And you're moving your hands up above 

6 shoulder level. Is that right? 

7 A: Right about here, like around my face. 

8 Q: Did you hear anyone say anything else to you at that 

9 point? 

10 A: Like fuckin' bitch. Just people yelling shit. And it 

11 wasn't like very clear insults. 

12 Q: Was it the police were saying that or someone else? 

13 A: The crowd behind the police. 

14 Q: And do you know who they were, whether they were the 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

same group of people or? 

A: They were the same group, but it wasn't like clear who 

specifically was yelling which thing, so. 

Q: And then did, did the police come closer to you? 

A: Yes. 

Q: At some point did, did they place you on the ground? 

A: Yeah. They kind of grabbed my hands and then went to 

the knee. But like it was, the crowd was actually 

pretty close like a roll worth away like, and I was like 

really not knowing what to do because of like the, the 

whole interaction was like very like leaving me not 
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1 

2 

3 

4 

5 

feeling safe. The only thing that I had for safety was 

like the cameras and the crowd, possibly like would like 

make it a little safer a place because I don't feel like 

everybody would feel happy to just do whatever they want 

on that camera, so. 

6 Q: So are you saying that the crowd being there made you 

7 feel safe? 

8 A: The other crowd. The shoppers. Not the crowd that was 

9 

10 

11 

12 

13 

like attacking me, but the shoppers that had been around 

that like were scared of the situation but were also 

watching. There was a few of them around. They 

(indiscernible) and it was more scary when it happened, 

but. 

14 Q: Did they, people from Westlake Park stay within your 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

sight during this interaction? 

A: Until I couldn't see anybody besides the officers, yes. 

Q: And when did that happen? 

A: The point where I'm like this and I have my stuff like, 

my arms like this. 

Q: Why, why did -- and for the record, you just held both 

of our arms to our chest with your, your hands at about 

your neck level. Is that correct? 

A: Yeah. Yeah. 

Q: Why were you doing that? 

A: It's, it's the best protection for this part of my body. 
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1 

2 

My arms get hurts, it's less of a situation. With those 

two cops, I did not feel safe at all, so. 

3 Q: Which parts of your body did you just indicate? 

4 A: Like it keeps my upper section, which is like the most 

5 important part for vital (indiscernible). 

6 Q: So am I correctly saying that you waved your hands down 

7 in front of your face and your upper body? 

8 A: Chest and stomach. Sorry. 

9 Q: And it's there that you were referring to? 

10 A: Yeah. 

11 Q: Did, did you have a -- did you say anything -- strike 

12 

13 

14 

15 

16 
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18 
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25 

that. Did the police say anything to you once you were 

laying on the ground? 

A: There was some stop resisting statements. I wasn't 

really like as coherent at that point, but I was, I 

remember that. I was like -- and then my response was 

-- and this was, keeps getting misquoted -- was like 

"You were trying to hurt me. Go ahead. Here's your 

chance," you know 1 because I knew the cameras were 

watching now and that it wasn't just. And that was my 

response, to clarify that. 

Q: Were, were you aware of where the crowd was still at 

that point? 

A: The crowd was behind them. I could hear them. I could 

see like (indiscernible), but mainly, all I could see 
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1 was two officers like over me, so. 

2 Q: Did you hear any specific statements that the crowd made 

3 or was it just a lot of yelling? 

4 A: It was a lot of yelling. There was one point when 

5 

6 

people jumped on me and started hitting me. Someone did 

yell, "Back to jail, nigger.• 

7 Q: And let's talk a bit about, you said when people jumped 

8 on you. What happened, what happened when you were lying 

9 on the ground? 

10 A: Well, when I was down on the ground and they were trying 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to get me to roll. Instead of rolling me away from the 

crowd, they rolled me towards it. And when I went 

towards the crowd, that's when the crowd came in and 

like jumped on me. I felt punches. I felt kicks. It 

was more than can easily be seen on that surveillance 

video. Some of it was obviously could be seen but other 

things were more clustered. 

Q: And then a little later on in the video, we saw a part 

where there was some people coming up. There were 

police around you I think. And some people were coming 

up and making gestures towards you, possibly on you, but 

there's no video, there's no audio in this video. What 

was going on at that point? 

A: They're, I mean, you don't know what they're saying. 

They're talking to me about being arrested--
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1 MR. SINGLA: Objection, Your Honor. Vague and 

2 hearsay. Non-responsive. 

3 

4 

5 

6 

7 

8 

9 

COURT: Was the first objection vague? 

MR. SINGLA: Vague. Essentially he's testified 

that he doesn't remember what he was saying and he's going 

to speculate to the responses at this point. 

COURT: I'll sustain that. You can ask a more 

specific question. 

BY MR. SCHWARZ: 

10 Q: So how would you characterize the way that the -- strike 

11 that. Were the people who approached while you were, 

12 

13 

14 

15 

16 

17 

18 
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24 

25 

once you were already on the ground in handcuffs, were 

they the same people who you saw in Westlake Park and 

who had followed you? 

A: Yes. 

Q: And were they just gesturing at you or were they --

A: They were yelling things. I, I can't remember what they 

said at that point, I was, yeah. 

Q: So were they acting in a way that you would characterize 

as peaceful or hostile? How would you characterize the 

way they were acting? 

A: It was hostile. One of the things, kind of like a 

chant, mocking thing, I don't remember what was exactly 

said, but it was all like timed to a rhythmatic like. 

Yeah, so. 
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1 Q: And how did you -- when you were told to roll over onto 

2 

3 

your stomach and put your hands behind your back, why 

didn't you do that right away? 

4 A: Because the cops didn't have my safety in interest. 

5 MR. SINGLA: Objection, Your Honor. Can we have a 

6 sidebar? 

7 

8 

9 

10 

11 

COURT: Regarding. 

MR. SINGLA: Regarding the court's previous 

admonitions. 

COURT: I don't see any need to. 

MR. SINGLA: Your Honor, it's the previous 

12 admonitions that the court had given to the audience. 

13 

14 

15 

16 

17 

18 

19 

20 
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23 

24 

25 

COURT: Oh. Understood. Yes. Thank you. 

thought you were referring to something else. 

I 

Members of the jury, would you please follow Ms. 

Johnson. 

JURY LEAVES 

COURT: You can all be seated. 

Go ahead. 

MR. SINGLA: Thank you, Your Honor. Your Honor, I 

know the court had instructed the audience not to make any 

vocal or physical comments. This is the third vocal comment 

I heard during the examination of Mr. Erickson. The first 

two had occurred when the video was being played and Mr. 

Erickson identified an individual with what he described was 
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1 a weapon. I heard a distinct vocal comment. I didn't 

2 regard, I thought maybe I misheard it. But again, I've 

3 heard what have been comments like "Uh hm, urn" coming from 

4 the audience. And at this point, I think it's improper. It 

5 is going towards bolstering or further confirming what Mr. 

6 Erickson is saying, especially when the last response was "I 

7 don't trust these two officers with my safety," and then I 

8 hear a comment to the effect of "Urn" or "Uh hm." I think 

9 that is exactly what the court had admonished the audience 

10 from doing. And at this point, the City is going to ask for 

11 the audience to be removed from courtroom. 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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25 

COURT: Mr. Schwarz. 

MR. SCHWARZ: Your Honor, I didn't hear any of 

those comments. I was focused on speaking with Mr. Erickson 

and I, I didn't hear anything. Mr. Erickson does have a 

right to a public trial and I would ask that the audience 

not be dismissed because he has that right. I, I would, I 

would encourage the court to make another admonition to the 

audience. It's possible that it was someone new who's 

entered. I just don't know at this point. 

COURT: Thank you. 

Mr. Singla. 

MR. SINGLA: And Your Honor, I just confirmed with 

Officer Clay, he too heard it, if you want to inquire of 

him. I know it's a matter of distance. I know that Mr. 
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1 Schwarz was focused on his examination. The court's far 

2 

3 

away. 

One of the things that the court had said was if 

4 any of the parties had heard anything, to let the court know 

5 and inform the court, and that's exactly what I'm doing. I 

6 know that a lot of the folks that are in the audience have 

7 remained in the audience when the admonition has been given. 

8 And at this point, the City is entitled to a fair trial as 

9 well. And bolstering the witness's testimony from the 

10 audience is improper. 

11 

12 

COURT: Do you know who said those comments? 

MR. SINGLA: I don't, Your Honor. I was focusing 

13 and was hearing it from my left ear. 

14 COURT: Mr. Schwarz, you raised the open courtroom 

15 argument, which is fairly valid. That has its limits. Do 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

you believe that the people in the audience have the right 

to be in a specific part of the courtroom or sit together or 

sit in certain seats? 

MR. SCHWARZ: No, Your Honor. I'm not aware of any 

such right. I think Mr. Erickson has the right to have 

people from the public come in and watch his trial. I'm not 

aware of any placement restrictions. I do note that there 

is one of ·this court's marshals here. It's possible that he 

might be able to provide further information. 

Alternatively, it sounds like the court has something in 
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1 mind regarding placement. 

2 

3 

4 

5 

6 

7 

8 

COURT: Thank you. 

I'll ask the marshal. Did you hear any such 

comments? 

MARSHAL: I heard the same thing that the 

prosecutor said, but I don't know where it came from. 

COURT: Alright. Thank you. 

Alright. I've given two warnings already. I've 

9 taken three names. Unfortunately, I don't know who's making 

10 who's making these comments. The public does have a right 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to be here, but that has its limits, and that is being 

tested significantly at this point. The only reason someone 

is not leaving this facility in handcuffs for a contempt 

charge after my warnings is because I don't know who did it. 

You are not a group. You are a bunch of individuals. 

So were going to take a couple of different 

actions. The first one is I'm going to admonish everybody 

in court. I'm looking at you again. Some of you have been 

admonished before. Some of you haven't. You make any 

communication, verbal or nonverbal that is something that I 

can perceive, is perceived by somebody that I believe to be 

credible or that the jury perceives, you are violating my 

order which is very directly not to do that. 

You're going to be moved around the courtroom. 

You're not going to be allowed to sit next to each other. 
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1 You're welcome to watch, but if there's another such 

2 problem, we'll be able to tell where it comes from better 

3 because you'll be farther apart from each other. Anybody 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

who wants to leave the courtroom is welcome to do so so you 

don't face jeopardy if that comes to pass. 

I'm also going to ask the marshal if you can do 

your normal job duties but instead of sitting there, if you 

can be at the area by the swinging doors on either side or 

on the side facing the audience. 

do? 

MARSHAL: Yes. 

Is that something you can 

COURT: Alright. So I'm going to direct the 

members of the audience to spread out onto the other side, 

half and half and to stay a full five or six feet away from 

the next person in your group. 

(Pause) 

COURT: Alright. We're going to have another rule. 

This is going to be imposed by my order. Nobody other than 

the attorneys or the witness or my court staff or myself is 

allowed to talk in the courtroom at all. You cannot whisper 

to each other. You cannot talk on the phone. You cannot 

make any remarks or motions to each other. You have a right 

to be here and to watch. And that's an important right, but 

you're abusing it. I don't know which one of you is doing 

that, so no talking at all. Anybody hears anything that 
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1 they believe is a violation of this order, including the 

2 marshal, I'd like you to let me know immediately. 

3 I apologize. I thought you were indicating, Mr. 

4 Singla, that there was a violation of a pretrial order. I 

5 was going through trying to figure out what it was. 

6 If there is anybody that is not clear on the orders 

7 that I've given, now is the time to ask a question. If you 

8 have a question, I'm happy to answer it. If you don't ask 

9 me a question, I'm going to assume you understood it. 

10 Sir in the front row on the left. 

11 MAN: Can you cite statutes? 

12 COURT: I can cite the inherent power of the court 

13 to keep control of the courtroom. And I could cite you a 

14 statute on contempt which allows me to jail anybody in court 

15 who violates an order that I give from the bench in my 

16 official capacity for 30 days or less. 

17 Any other questions? Alright. 

18 You may bring the jury back in and we'll continue. 

19 MR. SCHWARZ: And Your Honor, if I could just ask 

20 before the jury comes back. 

21 COURT: Yes. 

22 MR. SCHWARZ: How, how will the court be indicating 

23 this result? I think there was a request for a sidebar. I 

24 can't remember if there was a request, I can't remember if 

25 an objection was noted, but I just want to --
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1 COURT: I'll just indicate, Mr. Schwarz, you may 

2 ask your next question. 

MR. SCHWARZ: Okay. Thank you, Your Honor. 3 

4 COURT: And if it's easier for the marshal, you're 

5 welcome to stand up towards me facing the other direction. 

6 Whatever you think is best. 

7 JURY PRESENT 

8 COURT: You may all be seated. 

9 Mr. Schwarz, you may ask your next question. 

10 MR. SCHWARZ: Thank you. 

11 MATTHEW ERICKSON 

12 DIRECT EXAMINATION 

13 BY MR. SCHWARZ: 

14 

15 

16 

Q: Mr. Erickson, why did you use a knife instead of just 

your fists when you were being followed by the group of 

people? 

17 A: Because of the Sammies and the skateboards and the 

18 

19 

20 

21 

22 

23 

24 

25 

numbers. It's kind of ridiculous. 

Q: Did you feel like you would be able to protect yourself 

without use of a weapon? 

A: No. I'd probably be a dead man right now. 

MR. SCHWARZ: No further questions. 

COURT: Cross-examination. 

Ill 

Ill 
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1 CROSS-EXAMINATION 

2 BY MR. SINGLA: 

3 Q: Good afternoon, Mr. Erickson. 

4 A: Good afternoon. 

5 

6 

7 

Q: Sir, I'm going to ask you a series of questions. I want 

to make sure you understand those questions. If you 

don't understand any of those questions, just let me 

8 know, okay? 

9 A: Uh hm. Yes. 

10 Q: I need you to say yes or no. 

11 A: Said yes. 

12 Q: And please listen to my questions and only answer the 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

questions that I'm asking. Fair? 

A: Okay. 

Q: This is the knife you were carrying that day? 

A: It looks like it. 

Q: This one? 

A: It looks like it. 

Q: This is the knife you were carrying that day? 

A: It looks like it. 

Q: You had testified that you were carrying a knife at one 

point in this position, with your arm out and the blade 

out, correct? 

A: Yes. 

Q: Then at another point, you were carrying it like this, 
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1 correct? 

2 A: Yes. 

3 Q: And you mentioned that you pulled this knife out of your 

4 backpack, correct? 

5 A: Yes. 

6 Q: And that backpack was on your back, correct? 

7 A: Yes, it was on my back. 

8 Q: So we're going to pretend this is your backpack, okay? 

9 Fair enough? 

10 A: Okay. 

11 Q: Your knife was in your backpack, correct? 

12 A: Yes. My knife was in my backpack. 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 
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25 

Q: And you knew the knife was in your backpack? 

A: Yes. 

Q: You got up that morning, June lOth, 2013. You got up in 

the morning, correct? 

A: I don't know if it was morning. 

Q: You got up in the afternoon. At some point on the day 

of June lOth, you got up, correct? 

A: Yes. 

Q: And got dressed, correct? 

A: Yes. 

Q: And grabbed your backpack, correct? 

A: Yes. 

Q: You put that knife in your backpack? 
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1 A: Not exactly. 

2 Q: The knife was already in your backpack? 

3 A: Yes. 

4 Q: And you knew that knife was in your backpack? 

5 A: Yes. 

6 Q: And then you got out of your house, correct? 

7 A: Yes. 

8 Q: Then you walked downtown to Westlake, correct? 

9 A: Other errands before that. 

10 Q: You got to Westlake, correct? 

11 A: At some point, yes. 

12 Q: You had the backpack with you, correct? 

13 A: Yes. 

14 Q: So you had that knife in the backpack, correct? 

15 A: Yes. 

16 Q: And when you had that knife in the backpack, no kids 

17 were chasing you when you got to Westlake, correct? 

18 A: No. 

19 Q: You had the knife in your backpack when you took out 

20 your phone, correct? 

21 A: Yes. 

22 Q: You took out your phone, you started videotaping the 

23 officers 1 correct? 

24 A: Yes. 

25 Q: Knife in the backpack? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

leave. 

MAN: Yeah. 

WOMAN: Come on out. 

MAN: Fuck off. Fucking fascist piece of shit. 

COURT: Alright. 

MAN: Do not touch me. I will leave. I will also 

WOMAN: Okay, great. Come on. 

MAN: Fucked up white supremacist court. 

COURT: Alright. If the marshals are able, I'd 

10 like you to arrest both of those people on contempt charges. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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24 

25 

WOMAN: This was not a fair trial. 

COURT: Alright. Out you go, ma'am. If you're 

able to stop those people and get their names and arrest 

them for contempt, that would be wonderful. The two who 

swore. 

WOMAN: This is a white supremacist place. 

COURT: Out you go, ma'am. 

WOMAN: Street kids helping cops beat someone up. 

COURT: Out you go. 

WOMAN: You call that wrong? You can't consider 

that context? 

COURT: If the marshals can hear me, please arrest 

this woman as well. 

So the record's clear, none of--

MAN: Bullshit. 

501 



1 

2 

COURT: Alright. There's another gentleman. Thank 

you for your calmness. I noticed you were very constructive 

3 through this and made good comments. Thank you. 

4 

5 

WOMAN: May I respond? 

COURT: No. This is not the time for that. Thank 

6 you. If you'd like to send a letter in, you're welcome to. 

7 

8 

Everyone else may be seated. Thank you. 

Alright. We've had the guilty verdict. Do the 

9 attorneys want some time to try to talk with the jurors or 

10 do you want to forego that today? 

11 MR. SINGLA: Your Honor, I'd like to have some time 

12 to talk to the jurors. 

13 MR. SCHWARZ: If Mr. Singla is, then I'd like to go 

14 as well, Your Honor. 

15 COURT: Then we'll take a recess at this point and 

16 we'll be back in 10 or so minutes to reconvene. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SCHWARZ: Yes, Your Honor. 

COURT: Thank you. 
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2 

3 

OCTOBER 23 2014 

Start Time: 14:57:30 

COURT: Alright. A lot's gone on. The record 

4 needs to reflect what wasn't caught. Obviously the record 

5 did catch that there were a number of folks watching who 

6 became very unhappy and violated the rules of decorum by 

7 

8 

9 

10 

11 

12 

13 

14 

swearing and yelling. I asked that all of those who were 

swearing to be arrested. I understood only two were 

arrested. I also understand why the marshals had their 

hands full. I don't know where the others are. There are 

still some folks watching. I don't see anybody watching who 

caused any problems, and I expect that will continue to be 

the situation. 

We can go forward with a number of different things 

15 or we can set them over. First is we need to talk about 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

whether there should be a sentencing now or at a later time 

and what should happen in the interim. After we're done 

with that decision-making process, we'll talk about what 

happens with the other folks, which is only tangentially 

related to Mr. Erickson and Mr. Schwarz. Although counsel 

may need to be appointed for them, it would not be Mr. 

Schwarz. 

So I'll hear from the City on its request on the 

first issue. 

MR. SINGLA: Your Honor, before we get to that 
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1 issue, I just wanted to put it on the record. One of the 

2 individuals that the court had ordered to be taken into 

3 custody for contempt. That was the last individual. That 

4 

5 

6 

7 

8 

was a young woman with dark hair and glasses. I do 

recognize, and I recognize her because she is currently a 

defendant in an upcoming case where I am the prosecutor. 

Her name is Ms. Johnson. It's Aleece Holland Johnson. 

COURT: Please report the full information, date of 

9 birth, etcetera, to the marshals. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SINGLA: Yes, Your Honor. 

COURT: As to the question, on sentencing, do you 

want to go forward or delay? 

MR. SINGLA: City's prepared to go forward with 

sentencing. 

COURT: What's the defense position? 

MR. SCHWARZ: The defense, Your Honor, would 

request that sentencing be set over for a couple different 

reasons. One of those reasons is so ·that my, I can ask for 

the assistance of the social workers who work with my office 

to collect some further information about Mr. Erickson. I 

do understand that there's some community work that he does, 

but I'd have to be able to make some, present some 

information to the court prior to sentencing. 

Secondly, I think it would be fair to say that 

emotions have run fairly high this afternoon and I think it 
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1 would be better to wait and hopefully things will be calmer 

2 for everyone at a future date. That would be the defense 

3 request. 

4 COURT: The request is granted. I think on a 

5 number of issues, you're right. 

6 MR. SINGLA: In light of that request, Your Honor, 

7 I would, and based upon Mr. Erickson's behavior here today, 

8 the City is going to request a remand or some sort of 

9 supervision at this point to ensure that he does appear for 

10 sentencing. 

COURT: Mr. Schwarz. 

MR. SCHWARZ: Just one moment, please, Your Honor. 

(Pause) 

MR. SCHWARZ: Your Honor, my memory is that Mr. 

Erickson has always come to his court dates in this case 

since I've been representing him. I know he had previously 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

been represented by ACA, so I don't know about during that 

time, but my understanding is that he has made all his court 

dates. 

The defense request would be that Mr. Erickson 

remain released on his own recognizance at this time as he 

has made his court dates. And if there's any further 

information that, that the court would take into account, 

would want to take into account such as his residency or 

anything like that, I'd be happy to inquire a little bit. 
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1 think that was probably addressed at the initial hearing, 

2 but I'm happy to provide further information if there's 

3 specific things that the court would find useful. 

COURT: I wouldn't. I've seen his file. I have 4 

5 looked at everything in it and the other judges' notes. I 

6 am concerned Mr. Erickson is not going to come back and is 

7 not going to comply with the conditions that will remain on 

8 him in the interim based on his statements to me and his 

9 actions here in court, his lack of the ability to follow 

10 simple directions. Because of the change, the only thing 

11 that changes is he's been found guilty. He's facing a 

12 significant jail sentence. And all of sudden, he has had 

13 

14 

15 

16 

17 

18 
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20 

21 

22 

23 

24 

25 

outbursts and been unable to sit down for what I see is a 

very little change other than that, and it causes me great 

concern. 

I'm going to impose b~il. Be $25,000. Mr. 

Erickson's going to be taken into custody at this time. 

After he's taken into custody, we are going to 

recess for a while. I can't tell you exactly how long 

MR. ERICKSON: You're a fucking fascist piece of 

shit. 

COURT: There you go. Stay back there. Do not get 

involved in this. Do not get involved. 

MR. ERICKSON: No, you got to try to kill me. You 

trying to have these fuckin' pigs kill me. 
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1 

2 

COURT: Over here on this side, back up. 

MR. ERICKSON: Thirty people. Thirty people you 

3 fuckin' fascist. Thirty fuckin' people. 

4 MULTIPLE PEOPLE YELLING 

5 COURT: Back up. Marshals, clear the gallery. 

6 Clear the gallery. Clear the gallery. Clear the gallery. 

7 Get out of this courtroom. Clear the gallery. 

8 helping. You're making it worse. The marshals are 

9 authorized to remove people from the courtroom. The 

10 marshals are authorized to remove people from the courtroom. 

11 Please remove everyone who is causing a disturbance. Those 

12 who are not are welcome to remain. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. ERICKSON: Just for the record, I'm have been 

attacked by multiple white supremacist, otherwise by the 

system who are the son of their motherfuckin' role as a 

rapist who kidnapped and hold hostage black people. The 

judge is a goddamn fascist. I have been assaulted. I've 

been tasered for nonviolent resistance to a fascist regime. 

MAN: Stand up. 

MR. ERICKSON: Pull me. Pick me up like you can 

do. You can do that shit. I know you can. No, I'm not 

cooperating. I'm not being a threat. You taking me when I 

wasn't being a threat, so fuck you. 

COURT: Can I get the bailiffs. Back up. 

MR. ERICKSON: You can lift my ass. Yeah, you kiss 
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1 it too. No. Hell no. Why should I cooperate when you're 

2 kidnapping me? You fuckin' fascist. You attack an unarmed 

3 an in a courtroom for residing a kidnapping while you guys, 

4 even though I did, had no fuckin' threat. I did not insult 

5 

6 

you. 

COURT: If any of the attorneys in the courtroom 

7 need to go somewhere else, to another hearing, I'm going to 

8 advise you not to go out the doors right now. Hang tight. 

9 It's up to you, but I advise you not to go out those doors. 

10 And if you do all need to go somewhere else, we can escort 

11 you out the back at any time. You don't all have to wait 

12 here. 

13 

14 

15 

16 

17 

18 

19 

20 
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23 

24 

25 

no. 

MR. ERICKSON: You guys can carry my ass. 

MAN: You're not going to move, right? 

MR. ERICKSON: Nope. 

COURT: I want to make sure that the record 

I'm not, 

reflects a few things. Mr. Schwarz has been here the whole 

time, luckily unharmed. And there are a number of other 

attorneys here I think but I think they're mostly 

prosecutors. Ms. Bernheim is here. There is one member of 

the public I believe who may have a case here who has not 

caused any problems and he has been allowed to remain 

throughout. Looks like there's also a probation officer and 

some other folks. 
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1 MR. ERICKSON: I love that you have a temper 

2 tantrum and go to kidnap people because you have a little 

3 temper tantrum. What childish little kid you are. You can 

4 sit in fuckin' blood 'cause all it's gonna show is the white 

5 supremacy within the situation. Just the like the 

6 transcripts from the stuff in trial. 

7 WOMAN: I'm trying to get the two gentlemen that 

8 are in handcuffs brought back out, but I don't want them to 

9 

10 

get 

COURT: No, no. We don't need them up here. We 

11 don't need them up here. Right now, we don't need them up 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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23 

24 

25 

here in any sort of a hurry. We can have their hearing 

tomorrow in the jail if that's easier. 

WOMAN: Well, it's not easier. 

have their opportunity come in and --

I wanted them to 

COURT: Well, they're going to get it without a 

doubt. I mean that literally. We always let people who are 

accused of contempt to have a hearing, but it has to be 

reasonable and reasonably timed. 

WOMAN: Okay. 

COURT: So don't worry about that right now. When 

this situation is under control, we'll talk about that. 

Keep them safe and secure so they don't get hurt. I'm going 

to walk out the back if anybody wants to deal with some 

other issues. You're welcome to stay. It's going to be 
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1 about 20 or 30 minutes. 

2 

3 

4 

5 

6 

7 

8 
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11 
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13 
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21 

22 

23 

24 

25 

MR. ERICKSON: Do you have a conscience? 

COURT: Anybody need to exit with me, walk through? 
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3 

NOVEMBER 13, 2014 

Start Time: 09:28:56 

COURT: You may be seated. Good morning. 

4 MR. KILPATRICK: Your Honor, good morning. Kevin 

5 Kilpatrick and Megan Westfall here for the City. Your 

6 Honor, I am here for the Matthew Erickson matter. 

7 COURT: Alright. Thank you. 

8 MR. SCHWARZ: William Schwarz on behalf of Mr. 

9 Erickson, who is present out of custody. 

10 

11 

COURT: Good morning, Mr. Erickson. 

Alright. I know there's a lot of folks here 

12 interested in this proceeding. You're welcome to be here. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

We're glad you're watching. I'll just inform you all that 

we won't tolerate any outbursts. I don't expect that will 

happen. Watch, learn, and then afterwards, you can all 

discuss. We'll take a recess so that you can all exit. But 

please keep in mind the rules of decorum. Thank you. 

Alright. With that said, we're here for 

sentencing. And my understanding is the first thing we 

should address is the defense motion to recuse. 

MR. SCHWARZ: Yes, Your Honor. 

COURT: Did you want to argue that briefly? 

MR. SCHWARZ: Your Honor, as I said in my motion, I 

believe that the important factor is whether there's an 

appearance of fairness. And directly after the verdict was 
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1 returned, there was a scene in the courtroom and defense 

2 acknowledges that Mr. Erickson made some strong statements 

3 and many of them were directed toward the court. However, 

4 none of them included threatening remarks based on my review 

5 of the record. Nonetheless, he was taken into custody and, 

6 and investigated for felony harassment. That was at the 

7 

8 

9 

10 

direction of the City Attorney's office. And he was held on 

that hold. I don't believe any charges have been filed. I 

don't believe any threats were actually made at that time. 

However, the important thing here is that there be 

11 an appearance of fairness. And this is a situation where 

12 based on the investigation by the City or by the, by law 

13 enforcement, I think it creates a perception that perhaps 

14 the court is on the opposite side from Mr. Erickson, that 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

there's, there could be perceived to be an interest. I 

don't think the law needs to, I don't think the law requires 

that there actually be an interest but that there be a 

perception that someone on the outside looking in could 

think that there was a perception of unfairness. 

So in this case, I think we've gotten to the point 

where that exists. And for that reason, as I've noted in my 

briefing, I think that I would -- strike that. 

the court to recuse itself from this case. 

COURT: Thank you. 

Mr. Kilpatrick, do you want to respond? 
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1 MR. KILPATRICK: Yes, Your Honor. Your Honor, the 

2 City respectfully and strongly disagrees. There has been, 

3 although this counsel was not present during the trial, it 

4 is my understanding from what I have read and what I have 

5 viewed, there is no over indications that this court has 

6 shown any type of bias in terms of its handling of the 

7 trial, of what occurred after the trial or the sentencing up 

8 to this point and in between. 

9 Your Honor, the cases law that's cited by Mr. 

10 Schwarz in his briefing, one of the key cases is State v. 

11 Bilal, 77 Wn. App. 720. And although there's a lot there 

12 that applies, I think it basically comes down to the 

13 statement from the Court of Appeals that all jurisdictions 

14 agree that the defendant should not benefit from his or her 

15 own misbehavior and that recusal lies within the sound 

16 discretion of the trial court. And I think that those are 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the two, the two factors the court has to consider here is, 

is that, one, that much, basically all of this flows as a 

result of Mr. Erickson's behavior or the behavior of the 

individuals who were in the courtroom during the trial or at 

the end of the trial. And this should not be a situation 

where in essence the judge, the trial judge is driven away, 

to use that term that's used by one of the courts in the 

Bilal decision, from doing his job in terms of basically 

completion of the case. So that's the first point. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

The second point, Your Honor, is this is the most 

fundamental aspect of judging which is that it lies within 

the sound discretion of the trial court. Only you, Your 

Honor, can determine whether or not what occurred two weeks 

ago has affected your ability to hear this case. If that's 

the case, Your Honor, if Your Honor feels that, then you 

should recuse yourself. But the simple fact that the 

defense raises this issue and that there has been a great 

deal of disruption and a great deal of activity around this 

10 case, Your Honor, does not automatically lead to either 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

unfairness or the appearance of unfairness in this case. 

Your Honor, the City has seen nothing that we 

believe would cause this court to recuse itself, so unless 

Your Honor believes you should for some reason, the City is 

strongly opposed to recusal in this matter. 

COURT: Thank you. 

Any brief response? 

MR. SCHWARZ: I would just reiterate that 

appearance of unfairness is adequate. I don't, the City 

states that the court should only recuse itself if the court 

feels that it would be unfair. I think that's not the 

standard. I think the appearance of unfairness would be 

inadequate, and that's the substance of the motion that I 

filed. 

COURT: Thank you. 
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1 A lot happened at the end of Mr. Erickson's trial 

2 essentially right after the verdict came down. But I was 

3 there. Mr. Erickson I don't believe threatened me at all. 

4 And I know that some other folks said that there was some 

5 threats. I wasn't aware of those. I know that other 

6 people, the City Attorney or maybe the County attorney, I 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

don't even know who, had Mr. Erickson held on those charges. 

I didn't participate in that. I wasn't aware of that at the 

time. I was very aware Mr. Erickson made a lot of loud 

comments about the court process and not wanting to go into 

custody, but I didn't think any of them were directed to me 

and I didn't hear any threats at all. 

So although other people that, that has become 

aware to the defense and Mr. Erickson, that's no different 

than anything else somebody else might have said about 

anybody involved in any case that doesn't affect the 

outcome. Somebody might have said Mr. Erickson was wearing 

a red shirt on that day. It wouldn't affect the court's 

outcome today or anything else. I don't mean to necessarily 

compare something so trivial to something as a threat to a 

judge, but there was no indication to me that anything like 

that happened. 

And what happens outside the courtroom that 

affected Mr. Erickson from that hearing that I had nothing 

to do with, that I didn't actually believe was accurate 
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1 doesn't affect me. Doesn't make me need to recuse myself. 

2 There have been a lot of proceedings related to 

3 what happened after Mr. Erickson's case. Those proceedings 

4 were not related to Mr. Erickson. And as you point out in 

5 your case law, there is no need for the court to recuse 

6 itself if there's no bias or problem that can be shown. And 

7 really, what it comes down to is the defendant can't forfeit 

8 by wrongdoing. He cannot get an advantage by acting up in 

9 court and then causing himself to get a new judge. 

10 In this case, Mr. Erickson didn't want to go into 

11 custody. That was very clear. He was forced to go into 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

custody. That's not the first time that's happened. 

Probably won't be the last time that that's happened. Mr. 

Erickson's statements in court and actions in court cannot 

cause me to need to recuse myself because then defendants 

would have an incentive to choose a judge by their actions. 

So, one, the incentive isn't there. And, two, in 

this case, there's no reason to recuse myself. I don't know 

Mr. Erickson. I don't have any vested interest in this case 

or the other cases. I've treated it like any other case and 

I deny the defense motion to recuse. 

With that, we need to go forward to the sentencing 

hearing itself. I'd like to start with the City and the 

City's recommendation. 

MR. KILPATRICK: Yes, Your Honor. Thank you. 
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1 Your Honor is fortunate that you did try the case 

2 as you're quite aware of the facts that occurred in this 

3 case. Mr. Erickson was found guilty by a jury of counts of 

4 possession of a dangerous weapon and resisting arrest. 

5 Your Honor, Mr. Erickson does have some criminal 

6 history. Most of it is from when he was a juvenile. There 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

are prior convictions, Your Honor, for harassment and 

assault at around 2001, 2002. More recently, I believe he 

has a felony conviction for drug-related matters in 2004, 

2009. I note with interest, Your Honor, that there was a 

dismissed charge of rioting against him from 2012 that is of 

concern to the City. 

Your Honor, the facts of this case with Mr. 

Erickson's behavior here, the fact that he has clearly shown 

that he is not sorry for his actions, the City is asking for 

the full term of confinement on both of these cases running 

consecutive, Your Honor. 

Therefore, on the charge of, the weapons charge, 

the City is asking for 364 days with none suspended. For 

the resisting charge, 90 days with none suspended, to run 

consecutive on both counts. The City believes that the 

behavior of Mr. Erickson, both back on the date of this 

violation and last year -- I believe this was almost exactly 

a year ago -- and in court merit such a stiff penalty. 

For those reasons, Your Honor, the City is not 
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1 asking for any fine. We are asking for the $43 conviction 

2 fee. 

3 Because of the fact that only the jail is being 

4 imposed on the City's basis, the City is not asking for any 

5 other affirmative conditions in this matter as the jail time 

6 would be used up in its entirety. 

7 We believe that's an appropriate sentence, Your 

8 Honor. 

9 If the court decides to impose some other sentence, 

10 then the City's recommendation will be that the court does 

11 impose two years of jurisdiction including no criminal law 

12 violations, possess no weapons. We would also ask the court 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 

24 

25 

to consider directing that he stay out of the Westlake 

center area where this occurred during the jurisdiction of 

this case since that seems to be the nexus of where these 

problems occurred. 

Thank you, Your Honor. 

COURT: Thank you. 

Mr. Schwarz, I'll hear from you. I would be 

interested in knowing what your position and Mr. 

Erickson's position is in his amenability to probation and 

perhaps a mental health evaluation and treatment. 

MR. SCHWARZ: Thank you, Your Honor. 

I would first like to note that the criminal 

history that the City has referred to is relatively old. 
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2 

3 

And I would object to the court considering a dismissed case 

as reason for a harsher sentence. I don't think that that's 

appropriate. So not only are those cases old, but one of 

4 the ones the City is relying on is a dismissed case. He 

5 was, there's a reason he wasn't convicted in that case. We 

6 don't know what that was, but in our system, it's very 

7 

8 

9 

10 

important that we consider when there is actually enough 

evidence to merit a conviction, and there was not in that 

case. 

Mr. Erickson I'm informed has lived in Seattle his 

11 whole life. He hasn't had an easy life. He was, he did 

12 find himself in the foster care system when he was a child 

13 

14 

15 
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and he aged out of that system. He spent about two and a 

half years in the foster care system, so that's, that's the 

background that Mr. Erickson comes from. 

Additionally, since he's-- as an adult, he's been 

doing a great amount of community work. I would like to 

pass forward a number of letters. I've just given the City 

a copy of those letters. And those letters are from people 

who are largely familiar with Mr. Erickson's community 

involvement, and I want to walk through a little bit the 

type of involvement that Mr. Erickson has had. 

He's been, he's done politically, political work 

for economically oppressed co~~unities. And to break that 

down into some specifics, he's done, he's been part of 
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1 programs, a major part of programs to do food drops for 

2 families in areas where, economically depressed areas, 

3 families in need of help. That's a project that 

4 unfortunately is not going on right now based on the 

5 connections with the food bank not being there now, but it 

6 occurred recently and it's, I think it shows the kind of 

7 caring that he has for people in the community who need 

8 

9 

help. 

He's also done advocacy for people in prison and 

10 their families, things like letter writing campaigns to 

11 officials regarding how people are being treated while 

12 they're in prisons. 

13 And also, if I could tell about one day that I just 

14 happened to be coming to the jail as part of my work, not 

15 related to Mr. Erickson's case. I bumped into Mr. Erickson 

16 who was giving out free coffee outside to family members 

17 whose loved ones were in the, in the jail. So that's just 

18 

19 

20 
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one example where I happened to, to see Mr. Erickson in the 

community. And I haven't worked in the City all that long. 

It's not like it was, it's not like I had to go out 

searching. He happened, he was here. It was something 

where I bumped into him easily. It's something that he's 

active with. 

As Your Honor sees, there are many people here to 

support him today. He's touched a lot of people. 
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1 Additionally, Mr. Erickson takes seriously his 

2 family, his family obligations. He has a grandmother who is 

3 sick. She suffers from has suffered from multiple strokes 

4 and has cancer at this time. He's a family member who goes 

5 by and cooks her healthy meals, who provides emotional 

6 support to her. So he's someone who gives a lot, both in 

7 the community and in his family, and I would like the court 

8 to please take that into consideration. 

9 I would also like to encourage the court to take 

10 the event in question, the event that there was a, we went 

11 to, that we did a trial regarding as the basis for any 

12 sanction here today. 

13 The City mentions behavior in the courtroom. The 

14 court has mechanisms that it could have used to address 

15 behavior in the courtroom. The court elected not to do 
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that. I would ask that the court consider what happened 

during the incident in question and not focus any judgment 

based on that, that incident. 

I would note that no one was, apparently was hurt 

during the course of that incident and Mr. Erickson was 

under attack by a very large group of people who continued 

to pursue him even once the police were present. 

So the defense recommendation would be for 45 days 

of electronic home monitoring. If I could just have one 

moment to speak with Mr. Erickson regarding the court's 
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1 question before I begin speaking. 

2 (Pause) 

3 MR. SCHWARZ: And Your Honor, I would report that 

4 Mr. Erickson is willing to comply with probation, that he 

5 would be amenable to getting an evaluation regarding mental 

6 health and complying with any treatment recommendation 

7 reporting to probation. 

8 

9 

COURT: Thank you. 

Mr. Erickson, is there anything you would like to 

10 say? You don't have to say anything if you don'.t wish to. 

11 

12 

13 

14 

15 

16 
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18 

19 
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25 

honest. 

trial. 

MR. ERICKSON: I'm going to speak blatant and 

I don't expect to get a fair sentence or a fair 

I don't feel like the situation has been fair. I 

think it's notable that I'm in a situation where I'm being 

convicted and charged and detained over a situation where a 

large group of people attacked for cop watching and where 

the cops held me down and rolled me towards the crowd, which 

is completely against procedure, which then jumped on me. 

And I don't feel like any of that got took into 

consideration or the fact of trying to get the actual legal 

definition bit by bit of the weapon in question. 

So I don't expect anything fair and. If that 

happens, I'll be greatly surprised, but it is what it is and 

I'm not like, I can't be sorry for trying to survive in a 

situation where my life was in jeopardy. There's no way to 
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1 be sorry for that. There's nothing to ask to be sorry for, 

2 so. That's what it is. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

COURT: Alright. Thank you. 

I'm going to review the letters that you handed up. 

MR. SCHWARZ: Thank you, Your Honor. 

(Pause) 

COURT: Alright, Mr. Erickson. The first thing I 

want to state is I agree with Mr. Schwarz, the rioting 

charge was dismissed for whatever reason. It's not 

something that I should consider and I don't consider it in 

making your sentencing. I consider your history otherwise 

consisting of an adult drug conviction and some juvenile 

convictions, which frankly are quite old. 

I also consider your actions in this case, meaning 

15 what happened factually in the market there. What's the 

16 

17 

18 
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22 

23 
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name of it? 

MR. SCHWARZ: Pacific Place. 

COURT: Pacific Place. Thank you. Pacific Place, 

and what was caught on the video. And I think something 

that is clear from reading the letters that were presented 

and in your statements is that you have a very different 

view of what happened than what was presented to the jury 

and what was obviously presented to me as the judge. And I 

think that there still is not an understanding on your part 

that this charge against you for the knife where you've been 
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1 found guilty, you're not charged for using the knife. You 

2 were not convicted for using the knife. 

3 You made an argument that there was some self-

4 defense or necessity essentially, and we've been through 

5 that. We're not going to rehash it. But you've never owned 

6 up to the fact that you had this knife in your possession, 

7 that just possessing that knife was something that was 

8 illegal to have, and that you had it and then decided to use 

9 it because you had it illegally. And although the letters 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and to some degree your statements in the trial seem to 

indicate that you're not sure why the knife was illegal, I 

just don't see that at all. The knife clearly had metal 

knuckles. That's defined in the statute. The knife clearly 

was a spring-loaded knife. You touch that little thing on 

the side and it pops open. I don't understand the question 

there. 

When you testified in the trial, you admitted you'd 

committed both of these crimes. You admitted you resisted 

arrest. The prosecutor asked you ~Did you res~st the police 

attempt to arrest you physically?" and you said, ~Yes, I 

would not let them arrest me." Now, I understand that you 

have had some problems in your life and that you have a 

distrust of the police. And you're not the only one. But 

the law is --

WOMAN: Yeah, but he only --
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

COURT: Alright. Everyone in the gallery, you need 

to keep your outbursts down or keep them to an absolute 

zero. 

You and everybody else has to got to comply with 

the lawful process. And you're not the first person that 

I've seen who doesn't particularly like the police or who 

really does not agree with a particular arrest. But what 

most people do is they let the police put them in handcuffs 

and then they deal with it through the judicial process. 

You don't take matters into your own hands. It should be 

clear to you at this point that only makes matters worse. 

I also note today as I sentence you one of the 

things I should consider is whether or not you're 

14 remorseful. And I have not heard that. You've had an 

15 

16 

17 

18 

19 
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opportunity to speak. Your attorney has filed written 

briefs in this case. You never once expressed that you made 

a mistake, either by carrying the knife, maybe by using the 

knife, or by your actions with the police department when 

those two police officers were trying to arrest you. And 

that concerns me. You don't seem to be getting the message. 

I'm going to start with your sentence like I start 

with everybody else. You're no different than those other 

misdemeanants coming before the court. In general, the 

appropriate penalty is set but then reduced because we want 

people to get help and alleviate future problems. 
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1 In your case, based on what I saw, based on your 

2 lack of remorse, based on some serious problems that I think 

3 

4 

5 

6 

7 

8 

9 

10 

you have with either the police or authority or some group 

in general, the appropriate sanction to keep the community 

safe would be a year and 90 days. I'm not going to impose 

that today because like I do with everybody else and all 

other judges do, we're going to give you an incentive to go 

get help so that you can figure out a better way to deal 

with some of the internal problems that you've got. 

Today on the arresting arrest charge, I'm going to 

11 sentence you to 90 days in jail with 30 days suspended. And 

12 on the weapons charge, 364 days in jail with 304 days 

13 

14 

15 

16 

17 

18 

19 

20 
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suspended. That time to all be served consecutively. 

impose a $43 criminal conviction fee, two years of 

probation, and probation monitoring fees of $600. 

I'll 

While you're on probation for those two years, 

you're to have no criminal law violations, you're to keep us 

informed of your address, you're to possess no weapons. I'm 

going to order that the knife be forfeited. I am going to 

order that you get a mental health evaluation from a 

psychologist or a psychiatrist and follow all treatment 

recommendations on a schedule to be established by your 

probation officer. You're going to have a probation 

officer. You're going to have to get this evaluation, and 

you're going to have to follow the treatment. 
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1 And I'm going to tell you now as I just did a 

2 minute ago that the appropriate sentence here is the 

3 maximum. I'm reducing it because I want you to get help and 

4 I want you to comply with probation and have an incentive to 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

do so. If you have a problem at probation, if you do not go 

to probation meetings, if you do not follow their 

directives, if you do not get the evaluation, if you do not 

follow up with the treatment, then it is my intention that 

you'll get the balance of the sentence. I want you to go and 

I want you to know from the front end, if you don't do well 

on probation, if you don't follow the court's directives, 

then you're going to spend the balance of the time in jail. 

On the alternative, this is an opportunity for you 

to not only avoid a lot of the jail time but to talk to 

somebody. Lots of people in the community talk to 

psychologists and mental health professionals, figure out 

what's going on, figure out constructive way to deal with 

the issues that you've got with society and the police 

department as many other people do and deal with them in a 

legally appropriate way. 

I am going to also, because I think that this area 

has been a problem for you, order that you stay out of the 

area around Westlake Park and Pacific Place. And I have a 

map and I want to discuss that with you and Mr. Schwarz and 

the City. It seems to me that the area between Union 
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1 Street, Third Avenue, Olive Way and 8th Avenue would take 

2 out of the perceived problematic areas. I'm going to hand 

3 that down for the City and the defense to look over those 

4 areas and we can delineate on the map. And I need to know 

5 if Mr. Erickson has any legitimate need to be in those 

6 areas. 

7 

8 

9 

10 

11 

12 

13 

14 
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MR. SCHWARZ: Your Honor, I think, I'll just point 

out that this area that Your Honor has described is a major 

transit hub and for that reason, the defense request would 

be that the, the court's orders be limited to the Pacific 

Place mall itself and the Westlake Park itself. I think 

that would encompass where the problem developed, the people 

who there was some confrontation with without restricting 

Mr. Erickson's ability to both obtain transportation in that 

area and take transportation from other parts of the city 

through that area. 

COURT: I'm not following. I'm familiar with the 

city's bus system. I know that it runs through downtown and 

there is that bus area underneath and along I think it's 

Third and Fourth and -- mostly Third and Fourth. But those, 

I call them underground transit areas. There are also other 

ones in other parts of the city. All the same buses run 

along the tunnel. 

MR. SCHWARZ: Your Honor, there's transportation, 

there are transportation lines that I understand run up and 
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1 

2 

down Pike to Capitol Hill. I think there's also the 

monorail which goes out of the Westlake mall itself. I 

3 think that's where the entry point to it is. But I, I think 

4 Mr. Erickson's focus would be on the transportation to 

5 Capitol Hill and back. 

6 COURT: And can you catch that on 9th or 8th 

7 without having an issue? 

8 MR. SCHWARZ: Your Honor, I don't think the defense 

9 is aware of a stop on, on 9th that would accomplish that. 

10 would need to do a little more research to have more exact 

11 information for the court. 

12 

13 

COURT: Alright. Does the City have a position? 

MR. KILPATRICK: Your Honor, we believe the court 

14 should impose the area that the court is talking about. We 

15 believe it will accomplish that purpose. 

COURT: I am going to order that area, and I'll 

I 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

delineate on the map with a marker and we'll make a copy for 

you before you're finished today so that you have it. 

And Mr. Schwarz, you're welcome to file a written 

motion explaining why the area is not appropriate and I 

would reconsider if you file such a brief. 

MR. SCHWARZ: Thank you, Your Honor. 

MR. KILPATRICK: And Your Honor, I'm sorry. How 

much were the probation fees? 

COURT: $600. And I did not get a declaration of 
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1 indigency yet. Was one coming? 

2 

3 

4 

Honor. 

MR. SCHWARZ: I'll complete one of those, Your 

And Your Honor, while there's a moment, I would ask 

5 that Mr. Erickson be given a report date. My first request 

6 is that he be given a report date for the remainder of the 

7 in custody jail sentence. 

8 Secondly, I would ask that the sentence be stayed 

9 while, while on appeal. 

10 

11 

12 

13 

orally. 

COURT: Alright. One second here. 

So I've written out the area that I've announced 

I'm going to have that attached to the judgment and 

sentence as Exhibit A. Mr. Erickson, you're to stay out of 

14 the area inside that map. We will give you a copy before 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

you go, although it's pretty simple. 

The City have any objection to a report date? 

MR. KILPATRICK: Your Honor, we'd ask that he be 

taken into custody today. 

COURT: Mr. Erickson, you're here voluntarily today 

and you've complied with the court process. There haven't 

been any problems. I don't see why you should be treated 

differently than anybody else. I'll give you a report date 

up to two weeks. You'll report to jail at that time. 

Defense has also made a motion to stay imposition 

of what? Jail or everything? 
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1 MR. SCHWARZ: The defense would ask that the 

2 entire sentence be stayed on appeal, Your Honor. 

3 

4 

COURT: What's the City's position? 

MR. KILPATRICK: Your Honor, we'd ask that it be 

5 imposed and at a minimum, that the court set bond. We defer 

6 to the court otherwise, Your Honor. 

7 COURT: Alright. 

8 MR. KILPATRICK: Your Honor, I'm passing up the 

9 judgment and sentence which I do include on the back the 

10 notice of appellate rights to be made available to Mr. 

11 Erickson. 

12 COURT: Alright. You know what, I will make a 

13 further ruling in writing on the motion to stay and on what 

14 bond. I'm definitely not going to stay the sentence without 

15 a bond based on the issues that have arisen in the case. 

16 

17 

18 

19 

20 
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24 

25 

Whether I will stay or not, I will consider it. I actually 

need to consult the rules and some case law. So if you have 

any briefing on that, please feel free to file in the next 

say day or two. And do you have that declaration of 

indigency? 

MR. SCHWARZ: Your Honor, if I could just have a 

few minutes to complete that, I can hand that forward. 

COURT: Alright. So we're going to have you do 

that. As per usual, there's some seats in the back. Mr. 

Naylor and Mr. Gringus, if you could vacate those seats. 
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1 You can sit right there, do the rest of the paperwork, and 

2 we'll proceed with our calendar. And I'll sign the judgment 

3 and sentence when the declaration is done. 

4 

5 

6 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. KILPATRICK: Thank you, Your Honor. 
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I. STATEMENT OF JURISDICTION 

The appellant, Matthew Erickson, appeals his conviction and sentence on one count of 

resisting arrest, SMC 12A.l6.050, and one count of possession of a dangerous weapon, SMC 

l2A.l4.080, 12A.l4.0l 0. The Municipal Court for the City of Seattle asserted jurisdiction and 

sentenced Mr. Erickson on November 13, 2014 after a three day jury trial. On November 17, 

2014, the appeal was forwarded to King County Superior Court, which has jurisdiction to review 

Mr. Erickson's final judgment pursuant to RALJ 2.3(a). 

II. ASSIGNMENTS OF ERROR 

a. Did the Municipal Comt violate Mr. Erickson's right to equal protection of the laws when it 

failed to grant Defense's Batson challenge by ruling that Defense had not made a prima facie 

showing of a racially motivated use of the City's peremptory challenge? 
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b. Did the City present sufficient evidence to convict Mr. Erickson of possession of a dangerous 

weapon-- a switchblade knife or metal knuckles--when the evidence presented showed that the 

knuckles were not made of reinforced metal, and no testimony was presented that they were used 

to protect a hand or increase the force of a blow, and that the knife blade did not open 

automatically via a button press or ejection due to a thrusting motion? 

c. Did the Municipal Conrt err when it failed to properly complete the five step Bone-Club 

analysis before closing the courtmom during closing arguments? 

III. STATEMENT OF THE CASE 

Mr. Erickson was charged by the City of Seattle with one count of resisting arrest under 

SMC 12A.16.050, and one count of possession of a dangerous weapon (switchblade and/or metal 

knuckles), SMC 12A.l4.080, l2A.14.010 stemming from events alleged to have occurred on or 

about June 10, 2013. Mr. Elickson's jury trial started October 21, 2014 and concluded on 

October 23,2014. Mr. Erickson was sentenced on November 13,2014. 

During the t11·st day of trial, the Court conducted voir dire to select jurors for the case. 

Verbatim Report of Proceedings (VRP) 110. During Defense's voir dire, Juror Five, identified as 

Mr. Meyer, discussed at length his interactions with police officers, detailing a time he felt 

profiled by officers. VRP 152. Juror Five stated that he was stopped by oft1cer because he "fit the 

description" of a suspect in a church theft. Id. Juror Five stated that the oftlcers would not tell 

him how he fit the description. Id. Dming peremptory challenges, the City struck Mr. Meyer, 

identified as the "only black member of the jury panel". VRP 180. At the time, no one objected 

to Defense's contention that Mr. Meyer was the only black member of the jury panel. In response 

to this peremptory challenge, Defense raised a claim under Batson v. Kentucky, 476 U.S. 79, 85, 

106 S. Ct. 1712,90 L.Ed.2d 69 (1986). Id. 
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To support the prima facie showing of discriminatory intent, Defense stated: 

Juror No. 5, who was dismissed with a peremptory challenge by the City was, as 
far as I could tell, the only black juror on the jury. He was the only member of 
that patticular racial group and he was stricken from the jury. I think we also 
noted for the record previously that Mr. Erickson is a black male. So to the extent 
that it's relevant that Mr. Erickson is of the same racial group. 

VRP 193. Defense further noted that previous cases have held that striking some members of a 

racial group is sufficient to support a prima facie showing of discriminatory intent, and that 

because Juror Five was the only member of the same racial group as Mr. Erickson, analysis into 

jurors of other cognizable racial groups left on the jury panel is not necessmy. VRP 193-94. 

In response to this motion, the City conceded that Juror Five was of African American 

descent but noted that there were "other jurors that I would classify as people of calm·." VRP 

194-95. Based on this assertion, the Court, as well as Defense counsel, indicated that there were 

other persons who did not appear to be Caucasian in the venire, but, given a lack of jmor 

questionnaires on race or video, the Court could not be certain of the exact racial makeup of the 

venire. VRP 195-96. 

Prior to the Court ruling on the sufficiency of Defense's prima Ji1cie showing, Defense 

counsel further elucidated its position: 

TI1e concept of Batson has to do with cognizable racial groups rather than 
minorities versus white people and minorities versus non-minorities. So in this 
case, there was ... one black man on the jury and he was stricken. Therefore, it's 
not a situation where there are multiple people of the same cognizable group and 
thus a pattern could be detected fmm those people. It's a situation where there's 
only one person in that, in the group and therefore, we have to do om best to 
make a decision as to whether there is such a pattern based on that one piece of 
information rather than numerous pieces of information. 

And finally, that there are other people on the panel who had experience with the 
police who were not probed, were not questioned, were not probed to the same 
extent and therefore we don't know as much about their experiences .... In this 
case, it happens that the one black person also had an experience that was relevant 
to this case and he was dismissed from the jury. 
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VRP 203-205. 

In ruling on this motion, the Court noted that there were other members of cognizable 

classes left on the jury panel including a person who: 

might be Polynesian of some sort, or Hawaiian ... Julie Chen appears to me to 
also be constitutionally protected ... And Estevan Hernandez. I don't remember 
Anne Toda and I do believe Mr. Teodoro Geronimo, No. 17, also likely was in a 
protected class. 

VRP 206. The Court believed that there may have been another person in the venire who also 

may have been African-American, but was unsure of this. VRP 205. As noted above, no one 

contradicted Defense's assertion that Juror Five was the only African-Americlm member of the 

jury when the Batson issue was initially raised. VRP 180. When asked about this issue, the City 

said there were other people of color, but did not identify other African American members of 

the jury. VRP 195. The City indicated that Juror Five "seemed to be me to be [sic] visibly of 

African American descent." I d. The Court agreed that "there was a strike against an African 

American male." VRP 206. The Court found that there was a "diverse jury" and did not find that 

Defense made a prima facie "showing that the City acted in a non-race neutral manner." VRP 

207. The Court never mled on the sufticiency of any race neutral explanations because it found 

that no prima facie showing was made. 

Once the jury was empanelled, the City began its case in chief, first calling Officer Kevin 

Oshikawa Clay. VRP 228. As part of his testimony, Officer Clay discussed his observations of 

the knife allegedly used in this case. VRP 283. Officer Clay described the knife as a "trench 

knife" which, as part of its design, incorporated brass knuckles as a hand grip. Id. In describing 

what this meant, Officer Clay stated that the loopholes "go over your fingers and would be 

between your finger and your hand, making a fist to punch somebody." Id. Officer Clay further 
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testified that the knife "operates with a spring assist." VRP 285 (emphasis added). In describing 

this spring assist, Officer Clay indicated "there's a little lever. You can use your 11nger or your 

thumb right there to move the blade." VRP 286. 

During cross examination of Officer Clay, Defense specifically focused on the 

differences between a spring assisted and switchblade knife. VRP 299. Officer Clay testified that 

be believed switchblade knives and spring assisted knives to be "one and the same" Id. Defense 

counsel further confirmed that this knife did not have a button that released. the blade quickly. Id. 

In fact, Officer Clay confirmed that "the blade naturally stays closed once .it's in a closed 

position." Id. Furthermore, Officer Clay agreed that there is "not a button that releases a spdng" 

and that the level was "a piece of the blade itself." Id. at 299-300. 

Next, Defense inquired about the handle of the knife. VRP 300. When discussing the 

opening slot in the handle, Officer Clay agreed that "there's a, enough space for the knife to clear 

both sides of the opening without touching." Id. Further, Officer Clay agreed that "those sides 

aren't joined anywhere on that side of the knife, they're only joined at the base of the knife on the 

other side." VRP 300-01. Finally, Officer Clay agreed that he does not know whut kind of metal 

blade is and what kind of resistance it has to it. VRP 30 I. 

On redirect examination, the City attempted to clarify the nature of the knife handle and 

the blade itself. VRP 302. Officer Clay agreed that the "webbings" on top of the handle are what 

constitutes metal knuckles. VRP 303. In terms of the knife, Officer Clay testified that the lever 

"deploys the blade" by "mov[ing] it out of the linear area." Id. Finally, Officer Clay testified that 

the knife "is assisted by a spring." Id. 

Mr. Erickson testified as the final witness in the trial. VRP 375. The City cross examined 

Mr. Erickson about the knife he possessed. VRP 398. The City asked if pressing the lever caused 
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the knife to spling open. VRP 404. Mr. Erickson testitled that the knife did not spring open when 

the lever was pushed. Id. 

After testimony was completed, the Court turned to jury instructions. VRP 436. The City 

and Defense discussed the detlnitional instruction of a dangerous weapon. VRP 437-38. The 

Court settled on the instruction reading in relevant pmt "He knowing possesses or cmTies any 

metal knuckles or switchblade knife." VRP 438. The remainder of the jury instructions regarding 

the metal knuckles and knife were not objected to by Defense and seemed to follow standard 

pattern instruction. VRP 438-39. The Comt contemplated a unanimity instruction as to whether 

Mr. Erickson possessed either metal knuckles or a switchblade knife. VRP 456-60. The Comt 

determines the instruction should read "To convict the defendant of unlawful use of weapons, 

you must unanimously agree as to whether the defendant unlawfully cmTied or possessed metal 

knuckles or a switchblade knife." VRP 461. However, the Court only proposed a general verdict 

form--no special verdict was given regarding whether the weapon was a switchblade or metal 

knuckles. See Verdict Forms. 

Finally, before closing argument, the Court addressed its concern about people enteling 

and leaving the courtroom during closing argument. VRP 466. The Court spedflcally 

contemplated "whether or not I can stop people from coming in once we start with the 

intenuptions in the opening and whether that would be an open courtroom." Id. at 466-67. 

Defense indicated that they want to ensure that the courtroom remains open and that "there's an 

analysis that we would have to go through for it to be anything other than an open courtroom and 

we haven't." ld. The Court indicated that it would give another admonition not to make gestures, 

Appellant's Opening Brief 
6 



either physical or verbal, regarding opinions of the proceedings which could influence the jury. 

VRP 468. 1 After this admonition the Court indicated that 

we go onto the second phase ... the marshal is going to walk outside and 
announce if there's anybody who wants to come watch Mr. Elickson's trial, that 
they need to enter now. The next step would be then be me indicating to the 
marshal that he's not to let anybody else into the cowtroom. 

I d. The Court noted that members of the public would not be able "to come in and out throughout 

the rest of the closing argwnent so that the closing argument would not be disrupted and that 

those here would have the admonitions that I gave make sense and meets constitutional muster." 

VRP468-69. 

Once having announced this mling, the Court inquired if anyone had an objection to 

having the marshal announce that those wishing to watch closing argument mnst enter the 

courtroom or forfeit that right. VRP 469. Specifically the court asked "Do you have any 

objection to the marshals essentially standing at the door prohibiting folks from coming into the 

courtroom after this procedme is executed bnt allowing folks in the courtroom to leave?" VRP 

470. Mr. Erickson objected stating that people are coming from work and may have to use the 

bathmom and that without more people present, he did not believe he would have a fair trial. 

VRP 470-71. After hearing Mr. Erickson's objections, the Court went forward with its closure 

protocol. VRP 471. 

After the marshal gave the admonition, a member of the public gallery indicated a 

concern about not being able to leave and retum to the room. VRP 472. This person stated that 

she had health concerns if she was unable to leave, eat food, and come back into the courtroom. 

Id. The Court noted that "if you leave, you won't be allowed back in." Id. Another member of the 

gallery suggested 

1 The Court had previously give-n such admonitions to members of the jury at VRP 306 and VRP 391. 
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an easy remedy would be for when a person was about to come in to let them 
know that, that you had made those requirements that people not make noises, 
that people not make faces or any gestures as a means of influence and that that 
way, people could continue to enter the court and view because there are quite a 
few people coming ti·om work who have taken time off. We do happen to come 
from low income communities so just factually, we're invested, we have to invest 
resources to miss work. We have to invest resources to use transp01tation. I 
thought that those considerations, those are serious considerations for us, so I 
thought maybe that could be an easy remedy. 

VRP 472-73. The Cowt stated that this remedy would be insufficient because the admonition 

would not be on the record. VRP 473. Other members of the gallery indicated concems of being 

unable to leave to use the restroom, and the Cowt stated that they were free to leave, but not to 

retum if they leave. VRP 474. 

The jury heard closing mgument, VRP 476, and returned general guilty verdicts VRP 

497. 

IV. ARGUMENT 

A. 1'he trial court denied Mr. Erickson equal protection of the laws when it denied Mr. 
Erickson's Bat~on challenge by ruling that Defense bad not made a pdma facie showing 
of a racially motivated use of the City's peremptory challenge. 

"[T]he State denies a black defendant equal protection of the laws when it puts him on 

trial before a jury from which members of his race have been purposefully excluded." Batson v. 

Kentucky, 476 U.S. 79, 85, 106 S. Ct. 1712, 90 L.Ed.2d 69 (1986); U.S. Const. amend. XIV. 

Racial discrimination in jury selection harms not only the accused, but also the excluded juror 

and society as a whole. Batson, 476 U.S. at 87. 

Courts apply a three-part analysis to determine whether a potential juror was 

peremptorily challenged pursuant to discriminatmy criteria. First, the defendant must make out a 
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prima facie case of purposeful discdmination by showing that the totality of the relevant facts 

gives rise to an inference of discriminatory purpose. Batson, 476 U.S. at 93-94. 

Second, "the burden shifts to the State to come forward with a [race-]neuh·al explanation" 

for the challenge. State v. Saintcalle, 178 Wn.2d 34, 42, 309 P.3d 326 (2013) (quoting Batson, 

476 U.S. at 94). 

Third and finally, the trial comi has the duty to determine if the defendant has established 

purposeful discrimination. Batson, 476 U.S. at 98. This Court reviews a trial court's Batson 

ruling for clear error. State v. Rhone, 168 Wn.2d 645,651,229 P.3d 752 (2009). Any error is 

structural, requiring reversal without any showing of prejudice. Batson, 476 U.S. at 100. 

Washington case law makes clear that striking "the lone remaining juror of a 

constitutionally cognizable group" is sufficient to support a finding of a prima facie case of 

racial discrimination. State v. Thomas, 166 Wn.2d 380,397,208 P.3d 1107 (2009). 

In this case, the trial court committed clear error when it denied Mr. Erickson's Batson 

challenge by refusing to find a prima facie case of discrimination because the trial coutt relied on 

an erroneous legal analysis in justifying its ruling. The City used a peremptory strike against the 

only black member of the jury panel, Juror Five. VRP 180. Defense counsel raised a Batson 

challenge, which the trial court denied because there were non-Caucasian people who were 

seated on the jury. VRP 206-208. In ruling that the defense had not made a prima facie case of 

racial discrimination, the trial court stated that "[t]here were many other opportunities to 

influence the racial makeup of the jury, the gender makeup of the jury, and I can't see any 

pattem at all as to any of that. And so based on that, I find the defense hasn't even met the 

threshold showing and I deny the defense motion for a Batson challenge." Id. at 208 (emphasis 
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added). The trial comt specifically identified non-Caucasian members of the jury who were not 

black in denying Mr. Erickson's Batson challenge. VRP 206. 

However, Batson and its progeny make it clear that the initial inquiry as to whether the 

defense has made a prima facie case is focused on the race of the target of the peremptory strike, 

pa1ticularly where, as is the case here, that potential juror is of the same racial group as the 

defendant. Batson, 476 U.S. at 96 ("the defendant first must show that he is a member of a 

cognizable racial group ... and that the prosecutor has exercised peremptory challenges to remove 

from the venire members of the defendant's race.") (internal citation omitted); Miller-El v. 

Dretke, 545 U.S. 231,265, 125 S. Ct. 2317, 162 L. Ed. 2d 196 (2005) (finding purposeful 

discrimination where, "[i]n the course of drawing a jury to try a black defendant, 10 of the ll 

qualified black venire panel members were peremptorily struck"); Saintcalle, 178 Wn.2d 34, 42 

("[r]acial discrimination in the qualification or selection of jurors offends the dignity of persons 

and the integrity of the courts, and permitting such exclusion in an official forum compounds the 

racial insult inherent in judging a citizen by the color of his or her skin.") (emphasis added). 

Here, the cou1t based its ruling on whether there were members of any constitutionally 

protected group on the jury, see VRP 206, rather than on whether the excluded potential juror 

was peremptorily struck based on his race. This analysis conflicts with Batson itself and the 

cases that follow it, which emphasize racial discrimination against the potential juror. Put simply, 

the inquiry should focus on whether there was a prima facie case that Juror Five was struck 

because he was black, not whether there were other jmors who were non~Caucasian, The mere 

fact that other non~Caucasian jurors of different races were seated does not show that Juror Five 

was not peremptorily struck for being black. Accordingly, the trial court committed cleru· error in 
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its ruling that Mr. Erickson did not present a prima facie case of racial discrimination, requiring a 

reversal ofMr. Erickson's convictions and a new trial. Batson, 476 U.S. at 100. 

B. There is insufficient evidence to convict Mr, Erickson of possessing a dangerous weapon 
when the evidence showed that the knife handle was not reinforced to protect a hand or 
add force to a blow and that the knife did not open automatically. 

There is insufficient evidence to prove that Mr. Erickson committed a crime beyond a 

reasonable doubt. Sufficiency of the evidence is a claim of constitutional magnitude. State v. 

Zeferino-Lopez, 179 Wn. App. 592, 599, 319 P.3d 94 (2014) (holding that where defendant 

possessed a forged Social SecW"ity card bearing only his name and the social security number, 

the evidence was insufficient to prove that he actually knew the card belonged to another) (citing 

State v. Alvarez, 128 Wn.2d 1, 10,904 P.2d 754 (1995)). Sufficiency of the evidence claims are 

of constitutional magnitude because "due process requires the State to prove every element of a 

crime beyond a reasonable doubt." Id. (citing State v. Baeza, lOO Wn.2d 487, 488, 670 P.2d 646 

(1983)). However, in reviewing these claims, the Court must inquire whether "whether, after 

viewing the evidence in the light most favorable to the State, any rational trier of fact could have 

found guilt beyond a reasonable doubt." State v. Roth, 131 Wn. App. 556, 561, 128 P.3d 114 

(2006) (evidence insufficient to convict a teen of minor in possession of alcohol when he was in 

a room with a refrigerator full of beer, in another person's home with no evidence the teen 

purchased or otherwise possessed alcohol). 

When interpreting a statute, the Court first looks to the plain language of the statute. State 

v. Armendariz, 160 Wn.2d 106, 110, 156 P.3d 201 (2007). When the plain language of a statute 

is unambiguous, the court need not inquire further as to its meaning. Id. Finally, all statutes are 

enforced in accordance with its plain meaning. Id. 
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Taking all the evidence in a light most favorable to the prosecution, there was insufficient 

evidence to convict Mr. Erickson of possessing a dangerous weapon. First, SMC 12A 14.010 

defines "metal knuckles" as an instrument that is worn for the purpose of offense or defense on 

the hand that protects it while striking a blow or increase the force of the blow. The evidence 

presented to the Court regarding the hand grip of the knife Mr. Erickson possessed does not 

suppmt a plain language finding that it was metal knuckles. Here, the evidence showed that the 

knife handle had "webbings" on top of it, which Oftker Clay asserted were "brass knuckles." 

VRP 302-03. At no point in his testimony did Officer Clay state that these webbings were 

designed to protect a hand while striking, or to increase the force of a blow stuck with the 

handgrip--at best, he testifies that the handgrip went around a wearer's fingers allowing them to 

make a fist to punch someone. VRP 283. The plain language of SMC 12A.14.010 requires that 

metal knuc.kles either protect a hand while punching or increase the force of a blow--simply 

havit1g webbing that fits around fingers does not satisfy this explicit requirement 

Further, Officer Clay acknowledged on cross examination that this handgrip had a gap in 

it that allowed a blade to pass through it and it only connected together at the base of the knife-

meaning that the handle itself was not reinforced. VRP 300-301. Officer Clay also acknowledged 

that he had no idea about how strong the metal was on the knife handle. VRP 30 l. Such 

testimony does not prove that this handgrip was metal knuckles beyond a reasonable doubt. 

Without any testimony that the handle was designed in such a manner to protect Mr. Erickson's 

hands or increase the force of a blow, the City failed to provide the jury with evidence necessary 

for a reasonable jury to conclude beyond a reasonable doubt that Mr. Erickson possessed metal 

knuckles. Because of this failing, the City failed to prove all the elements of this offense beyond 

a reasonable doubt. Zeterino-Lopez, 179 Wn. App.at 599. 
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Next, the City failed to provide sufficient evidence that Mr. Erickson possessed a 

"switchblade knife." SMC 12A.l4.010 defines a "switchblade knife" as having a blade that 

"opens automatically by hand pressure applied to a button, spring mechanism, or other device, or 

a blade that opens, falls or is ejected into position by force of gravity or by an outward, 

downward, or centrifugal thrust" (emphasis added). Once again, the City failed to present 

sufficient evidence that the knife opened aatomatically or ejected into position by force of 

gravity, or a particular thrust. Taking all the facts educed in a light most favorable to the City, the 

knife possessed by Mr. Erickson was a knife that opened with a "spring assist" via the use of a 

lever to slide the blade. VRP 285-86. In fact, direct testimony by Officer Clay indicated that the 

knife did not have a button that quickly released the blade or that "releases a spring" that 

deployed the knife. VRP 299-300. 

By the plain language of SMC 12A.l4.010, such a blade does not qualify as a 

"switchblade knife" because it does not open automatically by the press of a button or the flick of 

a wrist. That Officer Clay believes that spring assisted knife and a switchblade knife are one and 

the same does not make it so--rather, the Seattle Municipal Code expli.citly enumerated that only 

knives that deploy automatically with the press of a button or the flick of a wrist would qualify 

as a switchblade knife. No testimony educed by the City supports a finding that the knife 

possessed by Mr. Erickson met fhe plain language definition of a switchblade knife, and tlms no 

rational trier o:f fact make such a finding beyond a reasonable doubt. Roth, 131 Wn. App. at 561. 

Finally, in convicting Mr. Erickson, the jury only rendered a general verdict, rather than a 

specific verdict as to which definition of "dangerous weapon" they found that Mr. Erickson 

possessed. Despite this general verdict, the jury was instmcted that they must be unanimous as to 

which prong they were convicting under--either metal knuckles or switchblade knife. VRP 461. 
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Because it is unclear which prong the jury convicted under, and neither prong has been proven 

beyond a reasonable doubt by the City, reversing Mr. Erickson's conviction is appropriate. 

Zeferino-Lopez, 179 Wn. App. at 600 (reversal of conviction and dismissal of charge mandated 

when there is insufficient evidence to suppmt a conviction). 

C. The court ei'J'ed by failing to properly complete a Bone-Oub analysis before closing the 

courtroom during closing arguments. 

Defendants are guaranteed the right to a public trial under Article I, Section 22 of the 

Washington Constitution. State v. Gomez, No. 90329-8,2015 Wash. LEXIS 415, at *3 (April9, 

2015). This right "is a core safegnard in our system ofjustice." State v. Wise, 176 Wn.2d 1, 5, 

288 P.3d 1113 (2012). "[O]penness allows the public to see, firsthand, justice done in its 

communities." Id. at 6. Due to its importance, the violation of a defendant's right to a public trial 

is structural error requiring a new trial. Id. Washington courts have adopted a three-step analysis 

to determine whether a defendant's right to a public trial has been violated: 

I d. at 4. 

(I) whether the portion of the proceeding at issue implicates the public tlialtight, which 
we analyze using an "experience and logic" analysis, (2) whether there was a closure of 
that proceeding, and (3) whether the closure was justified (did the court conduct a Bone
Club analysis on the record prior to closing the proceeding?) 

A Bone-Club analysis requires a trial court to analyze five criteria: 

I. The proponent of closure or sealing must make some showing [of a compelling 
interest], and where that need is based on a right other than an accused's right to a fair 
tlial, the proponent must show a "serious and imminent threat" to that right. 
2. Anyone present when the closure motion is made must be given an opportunity to 
object to the closme. 
3. TI1e proposed method for curtailing open access must be the least restrictive means 
available for protecting the threatened interests. 
4. The court must weigh the competing interests of the proponent of closure and the 
public. 
5. The order must be no broader in its application or duration than necessary to serve its 
purpose. 
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State v. Bone-Club, 128 Wn.2d 254, 258-259, 906 P.2d 325 (1995). 

Under the first step of the closure analysis, the experience and logic analysis, the 

experience prong asks whether the proceeding at issue has historically been open to public 

access, while the logic prong asks whether "public access plays a significant positive role in the 

functioning of the pruticular process in question." State v. Smith, 181 Wn.2d 508, 514, 334 P.3d 

1049 (20 14). The presumption of an open court "certainly applies during trial." State v. Lormer, 

172 Wn.2d 85, 90, 257 P.3d 624 (2011). 

In this case, the court closed the proceedings just before closing arguments, with the 

closure to last throughout closing arguments. VRP 468-469. Accordingly, under Lormer, the 

right to a public trial is implicated by the cowi's closure during a stage of trial. 

Under the second step of the closure analysis, the court must dete1mine whether a closure 

occurred. An appellant has the bmden of showing that a closure occurred, but "[ o ]nee it is found 

that a closure occuned, the appellant has no fmther burden." Gomez, No. 90329-8, 2015 Wash. 

LEXIS 415 at *5. "TI1e record must establish that the courtroom and proceedings were closed by 

express direction of the judge." Id. at 7. Washington courts have generally defined a closure as 

occurring "when the courtroom is completely and purposefully closed to spectators so that no 

one may enter and no one may leave." Lormer, 172 Wn. 2d at 93; Gomez, No. 90329-8,2015 

Wash. LEXIS 415 at *4 (quoting Lormer); State v. Smith, 181 Wn.2d 508, 520, 334 P.3d 1049 

(2014) (same). However, Lormer itself states that this definition is "minimal" and "likely 

underinclusive." Lormer, 172 Wn.2d at 93. 

In the most recent case dealing with closures, the court declined to find a closure where 

the trial judge indicated that, under the applicable rules of procedure, spectators were not allowed 

into the courtroom after the court was in session to avoid disruption. Gomez, No. 90329-8, 2015 
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Wash. LEXIS 415 at *2-3. The court in Gomez noted that the record was not clear as to whether 

the judge's comment was enforced, and that there was no explicit order closing the courtroom. 

Id. at *7-8. In another recent case, the court fow1d no closure where the trial court merely asked 

"the spectators not to be disruptive by coming or going during closing arguments." State v. Stark, 

183 Wn. App. 893, 900, 334 P.3d 1196 (2014), review pending, No. 90980-6, 2015 Wash. 

LEXIS 242 (March 4, 2015). In Stark, the comt noted that the trial judge "did not intend to close 

the court." Id. at 903. 

In this case, the comt should find that a closure occurred because members of the general 

public were prevented from attending a trial session, and the record is clear that the judge 

intended to close the courtroom and took steps to actually close the courtroom. Here, the judge 

decided to exclude members of the public from entering during closing arguments. VRP 468. 

While the judge did not require that spectators leave, this action should still be considered a 

closure because it prevents members of the public from observing an important part of the t1ial. 

See Lormer, 172 Wn.2d at 93 (definition of closure is "minimal" and "likely underinclusive"). 

Further, this case is distinguishable from Gomez and Stark because here, the record does 

indicate that the trial judge both intended to close the courtroom and actually did close the 

courtroom. The trial judge explicitly noted concerns about maintaining an open courtroom and 

his belief that having a marshal tell anyone who wished to watch the remainder of Mr. 

Erickson's trial to enter at that time, and then let no other spectators in after "meets the 

constitutional requirement for an open comtroom." VRP 468. The trial judge, at that point, 

confirmed that the marshal had told any interested members of the public to enter and listened to 

objections from Mr. Erickson and spectators. VRP 471-474. The trial judge then admonished 

those present to refrain from any communication or gestures that could influence the jury, and 
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directed the marshal "to not let anyone else enter." VRP 475. At this point, the judge closed the 

courtroom. 

The third step of closure analysis, determining whether a closure was justified, requires 

that a Bone-Club analysis be completed before the closure. State v. Wise, 176 Wn.2d 1, 12, 288 

P.3d 1113 (2012). In this case, the trial comt identified the right to a fair trial, both for the City 

and Mr. Erickson, as threatened by the potential for jurors to be influenced by spectators' 

communications or actions. VRP 475. The trial court also gave those present an opp01tunity to 

object to the closure and weighed the public's right to be present agalnst the need for a falr trial. 

VRP 472-475. Thus, the court correctly conducted pruts one, two, and four of the Bone-Club 

analysis. 

However, the court en-ed in conducting the third pmt of the Bone-Club analysis, which 

requires that "[t]he proposed method for curtailing open access must be the least restrictive 

means available for protecting the threatened interests," and the fifth part, which requires that 

"[t]he order must be no broader in its application or duration than necessary to serve its 

purpose." State v. Bone-Club, 128 Wn.2d 254, 258-259, 906 P.2d 325 (1995). In this case, a 

spectator suggested that, rather than prohibiting people from entering the courtroom after the 

marshal's announcement, the mru·shal could deliver the admonishment to anybody who sought to 

enter during closing arguments. VRP 472-473. The trial court rejected this idea, saying that the 

admonishment would then not be on the record for any individual who entered. VRP 473. 

However, if a spectator did enter and then violate the admonishment, the court could have 

asked the marshal on the record whether that individual was given the admonishment before 

entering, which would still allow the court to sanction an individual for violating the 

admonishment. Similarly, the judge could have posted a printed copy of the admonishment on 
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the door of the courtroom, such that anyone entering would have notice of the admonishment. 

Either of these alternatives would have been less restrictive than simply prohibiting people from 

entering. 

Because the court's closure method was not the least-restrictive means of protecting the 

parties' rights to a fair trial and there were other alternatives available, the order was broader 

than necessary to protect the fairness of the trial. Thus, both the third and fifth parts of the Bone-

Club analysis were not properly completed before closure, necessitating a new trial. Wise, 176 

Wn.2dat6. 

VI. CONCLUSION 

Mr. Erickson's trial was rendered unfair by stuJCtural error and insufficient evidence. His 

right to equal protection under the law was violated when the ttial court failed to properly 

address his Batson challenge; the City presented insufficient evidence to convict him of 

possession of a dangerous weapon; and finally, his constitutional right to a public trial was 

violated when the ttial cornt closed the courtroom without properly assessing the Bone-Club 

factors. For these, and the foregoing reasons, Mr. Erickson's conviction should be vacated, the 

possession of a dangerous weapon charge should be dismissed, and the case should be remanded 

for a new trial. 

Respectfully submitted on April21, 2015, 
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IN Tim MUNICIPAL COURT Oli' THE CITY Oli' SEATTLE 
KING COUNTY, WASHINGTON 

CITY OF SEATTLE, 
Plaintiff, 

vs. 

Matthew Erickson, 
Defendant. 

No. 589641 

VERDICT FORM 

We, the jury, find the defendant, Matthew .Ericl<son 

as chargt~d. 

FILED 

tcr :e stu" 
COURT 1003 
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IN THE MUNICIPAL COURT OF THE CITY OF SEATTLE 
KING COUNTY, WASHINGTON 

CITY OF SEATTLE, 
Plaintiff, 

vs. 

Matthew Erickson, 
Defendant. 

) 

) 

) 

) 
) 

No. 589641 

VERDICT FORM 

We, the jury, find the defendant, Matthew Erickson 

FILED 

GtfiUflili 

COURT 111113 

of the crime of Resisting Arrest 

as charged. 
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