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A. IDENTITY OF RESPONDENT

Respondent, City of Kirkland, asks this Court to deny Petitioner

Hope A. Stevens' motion to modify the commissioner's ruling because this

case does not satisfy the requirements of RAP 13.4. Moreover, the Court

of Appeals decision to deny discretionary review was correct.

B. DECISION BELOW

Stevens seeks review of the October 4, 2016, Court of Appeals

decision by the Honorable Justices Michael S. Spearman, Stephen J.

Dwyer, and Ronald E. Cox, denying the motion to modify Court

Coimnissioner Masako Kanazawa's ruling.

The Court Commissioner, agreeing with the superior court, found

no evidence of governmental misconduct or arbitrary action in the record.

The Court Commissioner determined that the trial court had "conflated"

the City's obligations with the witnesses' actions, which does not the meet

standard for dismissal under CrRLJ 8.3(b).

C. ISSUES PRESENTED FOR REVIEW

1. Did the Court of Appeals err when it denied Petitioner' s motion for
discretionary review in applying RAP 2.3(d) so as to create an issue
of public interest meriting appeal, that review by the Supreme
Court is warranted?

2. Did the Court of Appeals "reject" the proper "abuse of discretion"
standard of review to conflict with established precedent or so far
depart from the usual and accepted course of judicial proceedings
as to call for discretionary review by this Court?
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D. STATEMENT OF THE CASE

The City of Kirkland charged Hope A. Stevens with two counts of

Assault in the Fourth Degree, Domestic Violence for conduct toward her

half-sister, Teresa Obert, and her nephew, C.O. — Ms. Obert's son - on June

21, 2014. See Appendix A.

Ms. Obert and C.O. retained independent legal counsel, Mary

Gaston. See Appendix B at | 7. At the request of Stevens' attorney, Mr.

Maybrown, Ms. Gaston offered two separate opportunities to interview the

witnesses in October. Id and Appendix A. He declined to conduct those

interviews. See Appendix C. Over the City's objection, the trial court

ordered the witnesses to sit for depositions. See Appendix D.

Mr. Maybrown scheduled the depositions of Ms. Obert and C.O. for

November 25, 2014 and mailed notices of depositions to the witness's

attorney, Mary Gaston. See Appendix E. The prosecutors cleared then-

schedules in order to attend. See Appendix F at ̂  8. On the morning of the

scheduled depositions, Ms. Gaston informed the parties that her clients

would not be present for the depositions because (1) C.O. was hospitalized

on that date, and (2) Ms. Gaston read CrRLJ 4.6 to require the witnesses to

be under subpoena. See Appendix G at 13:13-17. The prosecutors

immediately provided alternative dates. Id. at 13:21-22.
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Stevens then moved to dismiss under CrRLJ 8.3(b) "because the

City's witnesses have refused to be interviewed and/or deposed." See

Appendix H. Counsel based his motion on the witness's behavior, stating

"the witnesses have made it virtually impossible for counsel to prepare..

attributing much of this difficulty to Mary Gaston, the witness's

independent counsel. See Appendix B at 7, 14, 18 - 20.

The City arranged for the witnesses to be available for depositions

on December 19, 2014. See Appendix F at |^11-15. The City subpoenaed

the witnesses to appear for the deposition. See Appendix I. Both witnesses

sat for depositions on December 19, 2014, each lasting for approximately

ninety minutes. See Appendix G at 26:25- 27:1. Both witnesses answered

counsel's questions, except for what medications C.O. may have been using

at the time of the alleged assault and about a recent hospital stay. Id. at 27:2-

6; 27:8-10; 28:1-2. Private counsel objected based on HIPAA privilege. Id

at 27:6-7; 27:12; 28:2-4.

Stevens renewed her request for dismissal under CrRLJ 8.3(b) and

CrRLJ 4.7, citing her belief that the depositions were inadequate. See

Appendix J at ^ 36. Counsel claimed the witnesses "hijacked" the

proceedings and used "obstructionist" tactics when they failed to answer

questions. See Appendbc G at 8:22; Appendix J at ̂  2:6-4:4. He stated that

the urformation was "material to the defense for several reasons" but did

CITY'S ANSWER OPPOSING PETITIONER'S MOTION FOR
DISCRETIONARY REVIEW - 3



not elaborate on those reasons. See Appendix J at | 11. Additionally,

counsel claimed that the City had failed to provide interview notes from the

City's October 22, 2014 interview of the two witnesses. Id at 124-28.

On December 29, 2014, the City filed an amended -witness list,

adding four fact -witnesses that included contact information and a summary

of the expected testimony. See Appendix K.

The trial court heard oral arguments on December 30, 2014. See

Appendix G. The trial court ordered the City to produce all notes and

recordings from the City's interview of the witnesses by end of business the

day. Id at 29:19-22. The trial court further ordered the two material

-witnesses to appear for additional depositions on January 2,2015 to answer

questions regarding C.O.'s medical history and medications used, finding

this line of questioning to be "relevant." Id at 29:23-25, 30:8-13.

The City subpoenaed C.O. and Ms. Obert to appear for a second

deposition, as ordered. See Appendix F at ̂  19. The City arranged for a

Kirkland Pohce officer to personally serve the -witnesses, but the officer was

unsuccessful. Id at 19, 21. Ms. Offutt spoke -with Ms. Obert by phone

to infonn her of the trial court's ruling, and Ms. Obert responded that she

did not know if they were available. Id at 122. The second deposition did

not take place. See Appendix L at 8.
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On January 6, 2015, Mr. Maybrown conceded that, but for the

witnesses' absence at a second deposition on January 2,2015, "[w]e would

be prepared for trial in mid-January, if all of this hadn't been created by the

misconduct of these witnesses..." See Appendix M, 8:6-10 (emphasis

added). The trial court ruled that defense has a right to interview witnesses

prior to trial, noting that the "defense does not have to wait to hear to

questions for the first time while the jury is sitting there." Id. at 26:12-15.

The trial court stated that "the witnesses have chosen not to respond to the

second deposition. That's up to the witnesses." Id at 26:23-24. The trial

court ordered a third deposition of C.O. and Ms. Obert to occur on January

8, once more instructing that the witnesses reveal "whether or not the

[witness] was imder the influence of medicines and narcotics and alcohol"

and to answer "questions concerning what the [witness] was seeing the

doctor for." Id at 28:6-8.

Once again, the City prepared subpoenas for the witnesses to appear

for the January 8, 2015 depositions. See Appendix N. The City again

arranged for a Kirkland Police officer to personally serve the witnesses with

the subpoenas, but again were unsuccessfiil. See Appendix O at | 7. Both

prosecutors made repeated attempts to call the witnesses, unsuccessfidly.

Id at |10. Ms. Offutt provided notice to the witness's attorney, Ms.
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Gaston, via telephone on January 6, 2015. The witnesses failed to appear

for the third ordered deposition. See Appendix P at 12:18-20.

On January 13, 2015, the trial court heard Steven's third motion to

dismiss. See Appendix P. The court dismissed the case pursuant to 8.3(b)

and 4.7. Id at 15:25-16:1. In its oral ruling, the trial court noted the "pattern

of the City's witnesses' failure to cooperate with defense interviews...." Id

at 10:13-14. The trial court specifically noted that, at the "one and only

interview" with defense counsel, the witnesses declined to answer questions

regarding C. 0.' s medication use and mental status at the time of the alleged

assault, claiming medical privilege and lack of relevance. Id. at 10:20-11:3.

The Court also found the "witnesses failed to sit for the second deposition to

answer questions the trial court deemed relevant, "without analysis of

whether the medical information was material to the defense. Id at 11:9-10.

The trial court also considered the "witnesses' failure to appear for the third-

ordered deposition on January 8, 2015 and the logistical strain the repeated

depositions had on defense counsel to hire a stenographer and rearrange his

schedule. Id. at 12:9-13; 12:18-20.

Additionally, the trial court found that the City endorsed four

additional "witnesses "less than two weeks before trial readuiess," findhig it

significant that the City disclosed the "witnesses six months after filing the

charges. Id at 12:22-13:1. Of those four witnesses, the two named medical
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professionals declined to speak with Mr. Maybrown due to doctor-patient

privilege. Id at 13:11-13. Jeff Obert failed to appear for a scheduled

interview on January 8, 2015. Id at 14:2-3. Cori Parks did speak to the

defendant's investigator, but declined to be interviewed over the phone. Id

at 14:12-15. The trial court found that the defendant would "clearly be

impenrdssibly prejudiced" due to defense counsel's inability to interview

these four witnesses. Id at pg. 15:4-8.

Ultimately, the trial court dismissed the case fmding that Ms.

Steven's right to a fair trial had been materially affected because she was

forced to choose between proceeding to trial and hear testimony from the

additional witnesses for the fust time at trial, or forfeit her right to a speedy

trial and ask for another continuance "in hopes that witnesses may

cooperate." Id at 15:9-24. The City sought review of the dismissal via

RALJ appeal and argued that the trial court abused its discretion when it

dismissed this case under CrRLJ 4.7 and CrRLJ 8.3. See Appendix 0.

The superior court remanded the case to the Kirkland Municipal

Court. See Appendix R. The superior court found the trial court had

abused its discretion because it did not follow the two-prong standard of

CrRLJ 8.3 that requires a showhig of governmental misconduct or

arbitrary action and prejudice to the rights of the accused which materially

affected her rights to a fair trial. See Appendix S at pg. 15:20-22. The

superior court found that, while there was "significant evidence" of
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prejudice to the defendant, there was no governmental misconduct or

arbitrary action. See Appendix S at pg. 16:9-12. Without first fmding both

requirements, the trial court could not have reached the extraordinary, or

"nuclear," remedy of dismissal. See Appendix S at pg. 14:1-5.

Petitioner sought discretionary review on November 4,2015, at the

Court of Appeals for the superior court decision that the trial court had

abused its discretion for dismissing under CrRLJ 8.3 and 4.7. See

Appendix T. The filed a response on January 22, 2016. See Appendix U.

Petitioner replied on January 29, 2016. See Appendix V. All parties

appeared for oral arguments regarding the motion for discretionary review

on May 27, 2016. On June 7, 2016, Commissioner Masako Kanazawa,

denied Petitioner's motion for discretionary review, stating that:

Stevens fails to demonstrate that the superior court's
decision is in conflict with any Washington
precedent, that her appeal involves an issue of pubhc
interest that should be determined by this Court, or
that the superior court so far departed from the
accepted and usual course of judicial proceedings as
to call for review by this Court.

See Appendix W at pg. 13. Stevens filed a motion to modify the

commissioner's ruling. August 5, 2016. See Appendix X. Petitioner's

motion to modify was denied on October 4, 2016. See Appendix Y.
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E. ARGUMENT: REVIEW SHOULD BE DENIED

Under RAP 13.4(b) discretionary review may only be accepted in

the following circnmstances:

(1) If the decision of the Court of Appeals is in conflict with a decision
of the Supreme Court; or

(2) If the decision of the Court of Appeals is in conflict with a
published decision of the Court of Appeals; or

(3) If a significant question of law under the Constitution of the State
of Washington or of the United States is involved; or

(4) If the decision involves an issue of public interest which should he
determined by the Supreme Court.

RAP 13.4(bT

The Court of Appeals denied review because Stevens failed to

show her appeal involved a public hiterest or that the Court of Appeals

decision was in conflict with a decision of the Supreme Court. Stevens

seeks review under RAP 13.4(b), but again fails to demonstrate that the

Court of Appeals erred in its decision or show a public interest was

implicated. Therefore, review should be denied because Stevens's case

does not meet the criteria under RAP 13.4(h) for discretionary review.

1. THE COURT OF APPEALS DID NOT ERR WHEN IT

DENIED DISCRETIONARY REVIEW OF THE SUPERIOR

COURT DECISION.

The Court of Appeals, after a thorough review of the Superior Court

record, denied discretionary review due to Stevens failure to demonstrate

that (1) the superior court rulhig was in conflict with any Washington
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precedent, (2) that an issue of public interest was implicated, or (3) that the

superior court so far departed from the accepted and usual course of

judicial proceedings. See Appendix W. Therefore, the Court of Appeals

did not err in denying discretionary review and this Court should likewise

deny her motion for discretionary review.

Washington court rules are clear and unambiguous, a superior court

shall accept those factual determinations supported by substantial evidence

in the-* record (1) which were expressly made by the court of limited

jurisdiction, or (2) that may reasonably be inferred from the judgment of

the court of limited jurisdiction. RALJ 9.irb). If there is substantial

evidence in the record supporting the challenged facts, those facts will be

binding on appeal. State v. Hill 123 Wn.2d 641, 647, 870P.2d313 (1994).

Substantial evidence exists if the record contains evidence of sufficient

quantity to persuade a fair-minded, rational person of the truth of the

declared premise. Id. at 644 (quoting State v. Halstein. 122 Wn.2d 109,

129, 857 P.2d 270 (1993)). While the court has an obligation to reasonably

infer facts from the trial court's judgment, it would be difficult to determine

what should be inferred if the record is not clear. State v. Weber. 159 Wn.

App. 779, 786,247 P.3d 782 (2011). It is a long-recognized logical fallacy

to draw an affirmative conclusion from a negative premise. Id! In other

words, a court on review cannot infer a findhig where no facts support such
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a finding. Id, If nothing in the record would support an inference, the

reviewing court cannot infer facts that have no substantial evidentiary

support. Id Where there are no written finding of facts and conclusions of

law from the lower court, a reviewing court should not remand solely to

complete the formality of adding written findings and conclusions where

the reasons for the trial court's ruling was evident from the court's oral

ruling. State v. Wilson. 149 Wn.2d 1,9, 65 P.3d 657 (2003)(quoting State

V. Sonneland. 80 Wn.2d 343, 350, 494 P.2d 469 (1972)).

Here, the superior court did not misapply or disregard the dictates of

RALJ 9.1(b). It did not "reject" the trial court's oral statements from

which Steven's urged the superior court to infer governmental misconduct

or arbitrary action. Rather, the superior court was quite clear that there

was nothing in the trial court record from which to infer governmental

misconduct. See Appendix S at 12:1-4. The only evidence the superior

court could point to was a "presumed" prejudice to the defense. Id, at

17:14-18. The superior court assured Stevens if there was something in the

record that would allow the court to "infer" the trial court found

governmental misconduct then it would certainly look at that part of the

record. Id, at 16:5-12. But it did not exist. Id at 16:9. The superior court

was very clear that the trial court did not properly apply the well-

established two-prong rule for dismissal under CrRLJ 8.3, and that it could
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not infer the trial court found governmental misconduct from the record

presented. Id at 16:5-12. Therefore, the dismissal under CrRLJ 8.3 was an

abuse of discretion hy the trial court and the case was remanded back to

the trial court.

The Court of Appeals decision to deny discretionary review was

based on a similar analysis. The Court determined that the superior court's

oral ruling "viewed hi its entirety, appears to apply the correct standard"

that showed "[djiscretion is abused when the trial court's decision is

manifestly unreasonable, or is exercised on untenable grounds or for

untenable reasons." Annendix W at pg. 9 (quothig State v. Michielli, 132

Wn.2d 229, 937 P.2d 587 (1997)). The Court of Appeals commented on

the superior court's conclusion that "the trial court improperly conflated

the city's obligations with the witnesses' conduct" but found no

governmental misconduct to support the dismissal under CrRLJ 8.3.

Stevens fails to show that the Court of Appeals erred in denying

discretionary review, therefore this Court should deny Stevens's motion

for discretionary review.

2. THIS CASE DOES NOT INVOLVE A PUBLIC frlTEREST

UNDER RAP 13.4(b)(4) WHICH WOULD ALLOW FOR
DISCRETIONARY REVIEW.

A "pubhc interest" under RAP 13.4(b)(4) relates to something that

has a wide-reaching effect and "involves an issue of substantial public
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interest that should be determined by the Supreme Court." State v. Watson,

155 Wn.2d 574, 577,122 P.3d 903 (2005). For example; whether the Court

of Appeals defined ex parte communication incorrectly, Id; a challenge

whether the custodial parent must repay child support pursuant to an invalid

escalation clause, In re Marriage of Ortiz, 108 Wn.2d 643, 740 P.2d 864

(1987); or whether a flower shop owner can refuse providing flowers

arrangements for a same sex wedding based on religious beliefs, Ingersoll

& Freed v Arlene's Flowers & Stutzman. 91615-2. These cases have a far-

reaching effect state wide, not just on the individual parties involved in the

specific case, and therefore were within the "public interest" classification

for Supreme Court review.

Here, Stevens has once again provided no case law to support her

position or even an argument about how this case presents a "public

interest" under the RAP 13.4(b)(4) to allow this Court to accept the case

for discretionary review. A public interest is generated out of the effects

that issue will have on the public state wide. State v. Walter, 66 Wn. App.

862, 865, 833 P.2d 440 (1992). It is not because there are "no published

opinions on RALJ 9.1(b)(2)" or that in "absence of a published decision

other superior court judges will make the same mistake" as Stevens argues.

Petitioners Motion for Discretionary Review to the Supreme Court of

Washinptnn. Nov. 1, 2016, Pg. 15. If that were the case, our judicial
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process would grind to a. halt because every rule that had no published

decisions could be turned into a public interest. This was not the intent of

that rule. The City asks this Court to reject Stevens's argument as she does

not meet her burden to show the Court of Appeals erred nor does it satisfy

the requirements under RAP 13.4(b)(4). Therefore, her motion for

discretionary review should be denied.

3. THE COURT OF APPEALS DECISION IS NOT IN

CONFLICT WITH ANY DECISION OF THE SUPREME

COURT.

Stevens has failed to show that the Court of Appeals decision is in

conflict with any decision of the Washington State Supreme Court.

Stevens argues

The Commissioner did not directly address the
conflict between the Superior Court's oral statement
and the case law. Instead she seems to reason that

since the case law also says that a dismissal can
only be ordered in cases of "egregious" conduct,
that the Superior Court's use of the "gross
mismanagement" standard is excusable.

Petitioners Motion for Discretionary Review to the Supreme Court of

Wasbinpton- Nov. 1, 2016, Pg. 17. Citing to State v. Dailev, 93 Wn.2d

454, 457 (1980), State v. Michielli. 132 Wn.2d 229, 937 P.2d 587 (1997),

State V. Brooks,T49 Wn.App. 373, 203 P.3d 397 (2009), and State v.

Blackwelh 120 Wn.2d 822, 831 (1993), Stevens alleges that the superior
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court applied the wrong standard of review for governmental misconduct.

Id. at 17-18. Stevens further argues "it is undisputed that the prosecutors

mismanaged the discovery process in this case and that Petitioner was

prejudiced on account of that mismanagement.. .Consequently, the

superior court's explicit use of a standard which this Court had

condemned calls for appellate review and correction by this Court." Id. at

18. Stevens argument is flawed in both scope and focus.

Stevens faults the superior court judge for using the "gross

mismanagement" standard when, according to Stevens, the court should

have applied simple mismanagement. Id. To be able to apply either

standard, there must first be a finding of governmental mismanagement.

The Superior Court's decision was rooted in the notion that the trial

court's decision was untenable. See Appendix S at 15:20-22. As noted by

the Court of Appeals, "the superior court concluded that there was no

evidence to support a fmding, if any, of the City's misconduct or arbitrary

action that would warrant dismissal." Appendix W at pg. 10. Where there

is no showing of governmental misconduct or arbitrary action, the trial

court's dismissal of the case wall be reversed. Blackwell. 120 Wn.2d at

832, 845 P.2d 1017 fciting State v. Underwood, 33 Wn. App. 833, 837,

658P.2d50 (1983)).
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The superior court articulated that an abuse of discretion occurs

when the trial court's ruling is "made for untenable grounds or for

untenable reasons." Appendix S at pg. 15:16-22. In applying that standard

here, the superior court determined that the trial court abused its discretion

when it dismissed this prosecution. See Appendix R. The superior court

found that the trial court dismissed the prosecution on the "untenable"

basis of governmental misconduct and/or arbitrary action without ever

finding governmental misconduct or arbitrary action, contrary to the

dictates of CrRLJ 8.3 case law. See Appendix S at 15:20-22. "There

clearly is not evidence of gross mismanagement or arbitrary action, or

willful violations by the prosecuting agency. Now, there is by the

witnesses. But... you're conflating the witnesses with the prosecuting

entity." Id. at 12:1-4.

The superior court further clarified that, not only did the trial court

fail to make such an express finding of governmental misconduct, but the

record was devoid of facts firom which he could reasonably infer such a

finding:

I'm certainly happy to infer Mr. Maybrown, if you
can point me to something in the record that, that
would allow me to infer that the Court actually

found governmental misconduct or arbitrary action
on the basis of something.. .but there, it isn't

there.. .But [dismissal] requires both elements

CITY'S ANSWER OPPOSING PETITIONER'S MOTION FOR

DISCRETIONARY REVIEW -16



(arbitrary action or governmental misconduct and
prejudice affecting defendant's right to a fair trial).
It can't just be one.

Appendix S atpg. 16:5-12 (emphasis added).

In reading the superior court's ruling in its entirety, it is clear that

the superior court determined that the trial court had abused its discretion

by dismissing the case when "there clearly is not evidence of gross

mismanagement or arbitrary action, or willful violations by the

prosecuting agency" - explicit or implicit. Appendix S at pg. 12:1-4. Thus,

it was not the trial court's failure to say or write the words "prosecutorial

misconduct", but the lack of evidence supporting such a finding that the

superior court deemed an abuse of the trial court's discretion.

The Court of Appeals concurred with this analysis. See Annendix

W at pg. 13. Addressing this exact issue, the Court of Appeals specifically

noted that "Stevens fails to demonstrate that the superior court decision is

in conflict with any Washington precedent." Id,, at pg. 13. Commissioner

Kanagawa noted that "the superior court concluded that there was no

evidence to support a finding, if any, of the City's misconduct or arbitrary

action that would warrant dismissal." Id, at pg. 10. After a thorough

review of the briefing and the record, the Court of Appeals articulated that

[Sjtevens argues that the evidence supports a
finding of the City's mismanagement, that the
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City's failure to timely provide discovery
constitutes mismanagement, and that the superior
court's decision is in conflict with Brooks and

Michielli. But her motion for discretionary review
did not cite Brooks or Michielli or argue that these
cases present a conflict for review under RAP
2.3(d)(1). "An issue raised and argued for the first
time in a reply brief is too late to warrant
consideration" (citing to Cowiche Canvon
Conservancv v. Boslev, 118 Wn.2d 801, 809, 828
P.2d 549 (1992)).

Id. atpgs. 10-11.

The Commissioner then made an in-depth analysis of both Brooks

and Michielli and found both cases easily distinguishable firom the ease

before this Court. Id,, at pg. 11. Specifically, "[i]n view of the record,

neither Brooks nor Michielli appear analogous to the facts of this case."

Id, at pg. 12. She completes the argument by stating

Stevens argues that "gross mismanagement" is not
required and that "simple mismanagement" is
sufficient. Governmental misconduct "need not be

of an evil or dishonest nature; simple
mismanagement is sufficient."^ But Washington
courts have clearly maintained that dismissal is an
extraordinary remedy to which the court should
resort only hi truly egregious cases of
mismanagement or misconduct."^

^ State V. Wilson. 149 Wn.2d 1, 9, 65 P.3d 657 (2003).
^ Wilson. 149 Wn.2dat9.
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Id. at pgs. 12-13. Based on this analysis the Court of Appeals specifically

found that

the superior courts oral ruling, viewed in its
entirety, appears to apply the correct standard. The
court concluded that the dismissal was based on

untenable grounds - dismissal without a
supportable finding of the City's arbitrary action or
misconduct warranting dismissal. Specifically, the
court concluded that the trial court improperly
conflated the City's obligations with the witnesses'
conduct. Stevens' contrary argument does not
satisfy any of the criteria for review under RAP
2.3(d).

Id. at pgs. 9-10.

Similarly, Stevens argument to this Court does not satisfy any of

the criteria for review under RAP 13.4(b). The Court of Appeals directly

addressed the case law cited by Stevens, findmg that it was

distinguishable and does not apply to this case. Id at pg. 12. Stevens does

not challenge this ruling, rather only offers the same argument submitted

to the Court of Appeals and the superior court. Having shown no new

case law or evidence that the Court of Appeals decision conflicted with

Washington State Supreme Court precedent, Stevens's motion for

discretionary review must be denied.
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F. CONCLUSION

This case does not present an appropriate issue warranting

discretionary review pursuant to RAP 13.4(b). For the foregoing reasons,

the City asks this Court to deny the petitioner's motion for discretionary

review.

DATED this 2nd day of December, 2016.,

Respectfully Submitted,

Tamara L. McElyea
Assistant Prosecuting Attorney
WSBA M2466

Cgrj^opher T. Karr
Assistant Prosecuting Attorney
WSBA #44836

Attorneys for the City of Kirkland
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IN THEMNNICIPAL COURT FOR THE CITY OF KIKKLAND
STATE OF WAsmNOTON FORKING COUNTY

CITY OF KIRKLANEi,
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NO- 38384
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12040 Suite WI
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That the defendant in the City of Kiridand, Washington, on or about 06/21/2014. did
intentionally assault, CJ.DiO. (DOB: 05^8/1997). a family or household member as defined in
ROW 10.99.020.

Contrary to KMC, adopting by reference RCW 9A.36.041, and agmnst the peace and
dignity of the City of Kirkland,

AND COMES NOW PLAINTIFF, CITY OF KIRKLAND, AND HEREBY DEMANDS A JURY TRIAL
IN THE ABOVE-ENTITLED CAUSE. SUCH DEMAND IS MADE PURSUANT TO CrRLJ 6.1.1(B).

Moberly & Rg

DATED: (Ai^VLOX'-k By. ^ ,
t  I Assistant Prosecuting Attorney, WSB A #

The above-signed Prosecuting Attorney certifies, under penalty of pequry of the laws of the
j j State of Washington, that there are reasonable grounds to believe, and the attorney does

believe, that the defendant committed the offense contmy to law,
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MOBERLY & ROBERTS, PLLC
COMPi AnjT 9 I20409Si Av&ttueN'E^.SiiUe lOICUJVlFL,AlNI-2 KirUanim 98034
(Assault m the Fourth Degree- Domestic 425-284-2362
Violence/Assault in die Fourth Degree-DV) 425-284-i205(i!)
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I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE FOREGOING IS TRUE AND ACCURATE TO THE BEST
OF MY KNOWLEDGE.

DATED at Seattle, Washingtcm this 9*'' day of December, 2014.

ALLEN, HANSEN & MAYBROWN, p.S.

Tddd M^iown, WSBA #18557
Attorney R>r Defendant

dooimaie to

Dated:

Substance of any oral statements" of the witnesses.

DECLAMTIONOF TOW MAYBROWN IN SUPPORT OF
motion TO DISMISS OR FOR jiLTEmATlVE RELIEF-9 Anen, HaitMii & M)i]1>roiviii P.S.

600 Uoive^ Stie^ Suite 3020
Seattle; WBd^gton 98101
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mpY Is hefe® Jrieits#^ fe yetir office foddy^xria (eSiii meseer^r.

Thdnk you fdP yhUpl^isifttJori to this hiatter,

Tokc cqpc.

Sqhqh Conger
t-^el As^'stant
Alien, Hqnsen4
6'0O UmVersity siffe^i
Seattle. WA fTO
tae: 206-44^^
Fc^i 206-447-Gl#

gi!itfriP.S.

spafte 3020

I/AFOkTANT; ghpESirteiifettts of this offliESe pti^Utftptivcly contcfte rdertfkil and privilege ̂ 'epldl
for the sole ugj^of thMtttlftded recfplent '^fj^ls to non-clients Oi^hl^iiPy confidential a|^
he privileged, the t^i dfsttifeution, transtijl^fiaf or re-^transmittal hy 08 lifitntended pecipfehf of
coiiimumcation is^i^llWted without oup 6J<pt^s^apppoval In efhail. Any i^e. disfrlMlton,
Infercepiion, tronsffl^iiai or pe-tronsmittd by persons who ore nat lhl^ded recipients of thl# -etpdi :niiOy
be fl violation of ?!aSS[ pi Js stpictly prohlbiteiv M you are not the infe^j^ pecipient please efntOct the
sender and del#^ d|i ilipTes.
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V.

TO:

r#bieLLP
iii&.'l^idAve., STiite4SQD
geSge^m 98101-309^'

ANPTQ:

3S^!]| T^IE^ notice lliat tiie' feiig&Q^y of Taresa Ot3M:^S,'fe taken on oiai

Bxainin^ttcm and rcqii^t i^l 'fill^ildEat .Hope Stev^iirffie above-entitled

action, atitidl^j'i^-iMlces of Allen, H&«5bnr& K[^ro\Yii, 600 Suite 3020,

Seattle, rOii November 25,2014j ̂ ijQipa^cmg at the he)lir>^f |;$j9 p.m., the said

oral examiaMDii itBihs sabjeet to conttoitaaoie ot'adjonmmedt ifene or place to

place tmtil "eioingdfedv

DAT®15 •tliia.14''' day of November, 2Cil'44

Aitotsiey for Defendant
jlswr

Mfljtbtwyn,
Sb9:y?tteSi|^St'^'5uife3®

SCTtlfei'Wadiin^VWN
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ciMiMli-wi'-

120|'3Kfe -Suite 4900
•SMa^1^|f8l:£»i-8099

mDUO:

TSiMASWWi^l^ that the OUil on oral

exsupinagon at Ehi© ips^tape-pd request of BEppe Stuvens in 't^|;.|fef^Fptitled

aotiqn, at the Law Oj^ep ofj^ljen, HaiKen 600 UMvieralty S^:^^iS0|te 3.Q20,

Seattle, Waslfii^dn,,;p|t 25, 2014, at the hour of feif jbJSfj "fltie said

:6fal examinatiofl te, to eontlnupce or* ̂ t&itnSBiPt ftom time to'^^figjei of j^tace to

jpiaee until eompleteii,

DATED thia 1.4?^i3?i|Pf:Novemba:, 2014.

rM
835£0

mifTCE 0EDEFdSlTT$if:^4

AI>cn,B^iii^ & fi^y^Vyn, F.S.
600 tlimpI^Slii^ iSOjtelO^^

447^^1-
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K 1-4 29.M:

Plaijjliff,

•Vi-

DefeariaaL

TO:
;.£^6 JEsafeqr Gaston, Esq.

Coie IXP
Third Am,. Siiite5#.09

' 'UMA 98101-3^"-^

ip .TAKE None® ,^24 ®6; tegtliaoay of C.O. liW IjW oa oral

exajiiiij^Siai^ inutaaoe add r^tiest of Efef^ddit Hope Stw^; in the ̂ ^ove-eniitled

aotibn, ̂  iSl-T^-QMcea of AUeo, ]@®a5:efla&.Mayhiovm, 600 Soite 3020,

SefiflH Wttsi^gEbn, on December 2, 2OI4 eomop^cing at %e hoiif oT W P-Ki» the said

oM ecsaM^bn ito be subject to cottdaashSO or'a^oairmeaxt JhnB or place to

place apj^reos^l^d^

I#day pf l^eahb^.2il4.

'  rom wsBAmsS^f
A^o^y for Domd^t 'tc

mMGE OPdEPQSm0}i- /
Sufte'SCSd

■Sfc^R^asIi&j^ton.9410l
e06)447-«*6«l
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TO:
.c/o]^p0;;i^a^i3^ Esq.

^ilfifeiCasK&^Smt&^SQO

TO:

TiaMf tiiiiitejs^ OlieffeMl be tSEfe^sai

pA^awmarirtyi =at: ?liid reqiifet of 3Kc^e Sfevejis in fbi#

actioQ, at fe EMPi^itjfesofMen, Haiisea d#1TMA?^csay

Seattle, WaslpigSjii^ on Ifeeember 2, 2014, twaaioaiMpiiig^,.^ Mio lidur of 2:30 pan., tbfe said

oial m'att)iaa'dOtt,=fe be siirt)j<^t to conliintJaioo dJ adjoinamesl^^ ftoro fame to ■teiO -«Fflase to

place until coxmplBlM.

dated tbjis 17''' day of November, 20X4.

T6di
AttilJdlByfofpel ■<31

NOMGE opmmsmoA-1 WB^K>.i®iej-



Promt

Te:

TtTa#pE^i;

dp iNaV'i^fi PM,;ffii:a^ )SSfljfeiSg^atai^@ahmlavi^^sxg

|>l6a^.ff(id ij 0i^ l^jliiie of t5efiQ:sffiif)n ftjt
^^^5§|f3M dote. PlOaM if yoa petjaiKdffl'igM co:gy dsliysi+ecj to. yoaf of^iG&.

MaybPowit, ̂-.H,
P^^^:|iM47-96Sl

Conger

-51^ .teiay/ Npveraber
Td? ay bro.wn
<i^.^jg^g|»WOfeerlvaftdmiye^ '^cia{vea@iTioborl^aotfl^M^icbJ^:';
'rr^Bstej^etkmscoie.Gonff Pjaofe ppffeer
;Sijl^#1cilR|Bj:City of Kirklanrf.v^ No. 38384

T^il^iSbi^ng X spoke with ffnom iCfrklond Mpwfeipllii^pt He needed smdtMng to
■rS:0ku0'^he notice thiat cOBtBfed d^pi's full name. {s.a copy of the heiv Notice
of^i^gosjfion (which also cohtdinS'the new date) that -wifj] pe|?lodin0 the ohe thjaf wps

fhe Court Oh PHcjay.. 'fhieiriotioe eoutairiing wTii be destpoyiesii
hayth^heydr been entered ihto'tfie file.

Thffhkybu,

i^orsgh .Cd,<j^er
Lego! As^^feont

MaftsSen & Maybrown,
PhonEJ/gC)^^447-9§61





.14MA.

lepdd i^SjtofpWij;

J6Si&'.. Ifteflefefe^^

oJ^fi^arp.as^red of fffniglpjdgpe;

13iafifey0u,

l wHI hav6aif^l®^-^orad^c:earafi

r^plfse-trtifi. Accordingly twwsh t&serv&^g^
Bormal itteansofls^EeialSdarfture:^^

infoftwatforu lfy^.%ye reaeived it in eirpr^
serjd^lff f^|iieinsiF and immediat^|^idiS^te.tf)d message arid ariy-a|^|iri®®Sfcs widiout coi^yitig dr

le contents: IMtilEpM:





S^H-

T&:

Ge feuja SnreltEer
Ri!!^

tammyan^jya!:^

•M-y?lS^ffl0!W>lltis^5s^a;erimtrro^!E^ e^ CpIU}4,6 does HQtii^0re;5etvl£e of a
.subpaest#^ tO Sbe eonfrarv, the rufeTeffdi^s^ %p!tice^^ and iiothtnf"tnpn^

.■aBd 'MiS^S^ss of eacii b® oxsuninedU .®"';-jniofc^.Qn of a pajjfiy w^Qta
-blif spei^ is served, for causs isdy ®^tend or ghdicifeM: tbd'
time ®n4'liiay change the of taking-

Id. p(s tftoughtthat Ms..:^^|p^l|f!d^sepptservfce#|ls§^^^ Wovembdf "lay 5n the
weeds"'iwf isy^WedjiS s^ that she eoUldli^^ tipihis sort of bogus eb|BElfan;is remarkabis^

Once agfi^ l.ainfefpsd to file a tJpti't.

Todd

ToddM^&swn.
Alletv P.S-
One Utiloii^fi^s^
$00 OnfifdcsfSfeSl^^Sulte 3020

-4105
(2QS)44f#"S^.r^n'e
(206} 445^0833-SiSx

Yfvwir;aHwti»!in?arsxa>m
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IN T[IE1£IRKI;ANS COURT, KING COUNTY
gT^ll ̂ I'WASHINOTON

CITY OF KIRKLAND,

Pl^ntiff,

V,

HOPE STEVENS,

D&fendajit;

NO. 38384

TODD MAYBROWN IN SUPPORT OF
DEFENDANT'S MOTION FOR

I, Todd Maybrovrai, do

1. I ̂  die attomey-Srffiijditedk&t, Bfeipe St^eas, itttlie abiove-entided qasfe;

2. Oa Oetober 23, 2014,l;iild a Matjon for D^pmdons &f the eojap^niiag

\$4t3ti^s#$, TerOsa Obert and OJLJO^^iQb fflfng that moiioii, liiaYe continued tuy

iovsGbpduIe & defend' piss-strial Obert and 0. j.D.O. UrifcHtuns^ljipi.'|^f

pacfies Jhaye "been unable to "i^a, l®y pruc^duce tiiaf would allow the de&igfe ts
properly docuini#=these inteiviowg,

3. M m file fer tie complaluir^

#ft^gi0ber. 21,2gi4, Ms. Gaston sent toe
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Todd, I agreed only, at your request, to allow you to speak informally vwlii my
clients. If you wish to depose my clients, the rules of procedure provide the
proper mechanism for doing so.

4. I immediately responded to Ms. Gaston's message and requested clarification

of her position. Also, I wrote to the prosecutors who are assigned to the case and asked for

them fo assist in my efforts to the scheduling of intendews. Because I received no response to

my request, I Sled a Motion for Depositions as suggested by Ms. Gaston

5. Soon after I filed the motion, Ms. Gaston wrote to me and set forth her clients'

position regarding these interviews. See Appendix A, In pardcular, Ms. Gaston stated that

the defense would not be permitted to use a court reporter or any other "extraneous people" to

document the interviews. Rather, she explained that only defense counsel (me) could be

present during the interviews. See id.

6. Again I promptly responded and expired that the interviews must be

documented. In particular, I noted:

I would plan to use a court reporter, v^ch will ensure that the interviews
proceed as professionally and efficiently as possible, I have not faced an
objection to this procedure in many, many years, but I can send you a stack of
court rulings (from years past) in which judges have approved this procedure.
To my knowledge, no judge in Washington has ever accepted the position you
are advancing at this time.

Id

7. Thereafter, I sent Ms. Gaston several docmnents which danonstrate that the use

of a court reporter is reasonable and appropriate in this sort df proceeding. See Appendix B.

8  On October 30,2010, Ms. Gaston responded and explained that her clients would
S

obj^t to the use of a court reporter - or any other memis of documentation - during these

SUPPjlEMENTAL DECLARATION OF TODD MAYBBOWN AiiemHanseo&MaybrowivPA
INSUPPORT OF MOTION FOR DEPOSITION - 2

(286)447-9681
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interviews, essence, Ms. Gaston lias taken the position that these witnesses will not agree

to an interview if any fliird-party is present to document the interviews.

9. I have been practicing criminal law for approximately 25 years. In all of that

time, I have never before been required to conduct a pretrial interview that could not be

documented by a tiiird party. In fact, such a procedure could lead to my disqualification as

counsel for Ms. Stevens in these proceedings. See RFC 3.7; State v. Schmid, 124 Wn.App.

662 (2004) (prosecutor was disqualified after speaking with a witness and obtains mformation

that may be materials to the defense of the case); State v. Sanchez, 171 Wn.App. 518 (2012)

(defense counsel risks disqualification vdiere he conducts a pretrial interview where no third

party is present to document the interview).

10. The defense is entitled to reasonable pretrial interviews, and such interviews must

be docUmeited by a diird party. As explained in die Sanchez case:

To avoid lawyer-wimess problems, it is typical and advisable for lawyers to
wimess interviews in tiiis manner, so that a tWrd person can be called as

an impeachment wimess if the interviewee testifies inconastently at trial.

Sanchez, 171 Wn.App. at 546 (c//i«g ABA Standards for Criminal Justice).

11. Defense counsel cannot fairly or effectively prepare tiiis case for trial without

completing interviews or depositions of Teresa Obert and C.J.D.O. These interviews are

critical to the defense and must be completed before the defense can complete its

investigation and file pre-trial motions.

12. Piusuant to CrRU 3.6, this Court should authorize defense counsel to depose

Teresa Obert and C J.D,0. regarding these matters.

13. In the alternative, the Court should conclude that the defense is permitted to

have a third-party document the interviews. As noted by numerous judges (see Appendix B)

SUPPLEMENTAL DECLARATION OF TODD MAYBROWN Allen, Hansen & Maybnnra, F&
INSUPPORT OF MOTION FOR DEPOSmON -3 eoouiweBitySfr^Suite^o

Seattle, Washmeton 9S101
(206)447-9681
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—  who currently sittin^-oipLiflie appellate bench—Use of a odurt Teporter te

ihettL^Ste^htent '^d.prufb&siQnal mechaiKM to document these oj|;in.terVie'ws.

.  m UMDER THE STAT'E.QE
TMT THE FOREGOBife; If TIXJE Ah© tQ THE Elift

featdtj. Washington this 31-^day of Gctdheri 21314;-

ALCEhi, P.S.

TOdd Mdybrom W® TO557
.AttotnLey for Defendailf:
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Paula Smelfzer

From: Todd Maybrown
Sent: Friday, October 31,2014 12:30 PM
To: Paula Smeltzer

Subject: FW; Interviews

Importance: High

. From: Todd Maybrown
Sent: Friday, October 24,2014 7:57 AM
To: Gaston, Mary P. (Perkins Cole); GooperOffenbecher
Cc: Starr, June (Perkins Coie); 'Tammy McElyea (tmcelyea(S>mobertyandroberts.com)'
Subject: Re: Interviews

Importance: High

Mary:

Thank you for your clarifying message.

We have never suggested that the Interviews would be recorded, so that Is a non-Issue. Rather, each Interview must be
documented. I would plan to use a court reporter, which will ensure that the interviews proceed as professionally and
efficiently as possible. I have not faced an objection to this procedure in many, many years, but I can send you a stack of
court rulings (fnjm years past} in which judges have approved this procedure.
To my knowledge, no judge in Washington has ever accepted the position you are advancing at this time.

As you probably know, I have filed a motion for deposition. I believe that motion will be heard on November 4. 1 would
agree to withdraw the motion so long as there Is no further dispute regarding these interviews.
1 would need an express confirmation from you that: (1) I will be permitted to conduct an independent interview of
each witness; (2) each interview will last approximately 90 minutes; (3) each interview will be documented by a court
reporter; and (4) you may be present at each interview, so long as you do not interfere with the Interview process.

if not, we will ask the Court to order a deposition for each witness.

Todd

Todd Maybrown
Allerr, Hansen & Maybrown, P.S.
One Union Square
goo University Street, Suite 3020
Seattle, Washington 98101-4105

(208) 447-9681-Phone
(206) 447-0839-Fax

www.ahmlawyers.eom



The information contained in this messS^ is intended only for the addressee or adSfessee's authorized agent. The
message and enclosures may contain information that Is privileged, confidential, or otherwise exempt from disclosure. If
the reader of this message is not the intended recipient or recipient's authorized agent, then you are notified that any
dissemination, distribution or copying of this message is prohibited. If you have received this message In error, please
notify the sender by telephone and return the original and any copies of the message by mail to the sender at the
address noted above.

On 10/23/14,6:01 PM, "Gaston, Mary P. {Perkins Cole)"
<MGaston@perkinscole,com> wrote:

>Todd,
>

>1 apologize if I was not clear. Your email below is correct. While
>you are welcome to take notes of the interviews, you are not authorized
>to record the interview, for example by tape recorder or digital recorder.
>Teresa and Christian do not consent to that, which consent is required by
>Iaw. RCW 9.73.030. Nor may you bring a court reporter to the
>interview- It is difRcult enough for Teresa and Christian to discuss

>Hope's attack on them that night with anyone. They are not going do so
>with extraneous people in the room and that includes a court reporter.
>So that there is no confusion regarding the scope of the Interview,
>Teresa and Christian will discuss the events of that night and events
>related to that night.

>Mary

>—Original Message—
>From: Todd Maybrown [mailto:Todd@ahmlawyers.com]
>Sent: Tuesday, October 21,2014 5:52 PM
>To: Gaston, Mary P. {Perkins Cole)
>Cc: Starr, June (Perkins Cole)
>Subject: Re; Interviews
>

>Mary:

>

>1 dont understand what you mean by "Informaliy," Do you mean I will
>nGt permitted to document the interviews? To be c{ear> I use a court
>reporter in ail interviews In criminal casesto document/transcribe the
>questlon5 and answers, but the witness iis not sworn. Are you objecting
>to that type of interview?
>

>Todd

>

>

>SentfrommyiPad



» On Get 21,2014, at 5:45 PM, 6astor?T/lary P. (Perkins Cole)
»<:M6aston@perklnscole.com> wrote:
»

»Todd, I agreed only, at your request, to allovy you to speak
»infQrmaIlv with my clients. If you wish to depose my clients, the
»rules of procedure provide the proper mechanism for doing so,
»

» Mary P. Gaston
»

»> On Oct 20,2014, at 12:26 PM, Todd Maybrown <Todd(5)ahmIawyers.eom>
»>wrote:

»>

>» Mary:

>»

>» I will need to interview each of them independently (without the
»?'0ther being present). I expect each interview to last approximately
»>90 minutes. I would plan to use a court reporter to document the
»>inteivlews. I can be available this Friday and I would plan to sit
»>in oil the interwews conducted by the prosecutor. Then I will
»>commence my interviews of the witneses once the prosecutor's
»>interviews have been completed.
>»

»> Please let me know how the prosecutor Intends to document the

>»earlier interviews.

»>

»> Todd

»>

»>Todd Maybrown
»> Alien, Hansen & Maybrown, P.S.
»> One Union Square

»>€00 University Street, Suite 3020
>» Seattle, Washington 98101-4105
»> (206) 447-9681 - Phone

»> (206) 447-0839-Fax
»>

»> www.ahmlawyers.Com
»>

»> The information contained in this message is intended only for the
»>addressee or addressee's authorized agent. TTre message and enclosures
»>may contain information that is privileged, confidential, or

>>>otherwise exempt from .disclosure. Ifthe reader of this message Is
»>not the intended recipient orrecipient's authorized agent, then you
»>are notified that any dissernination, distribution or copying of this
>»message is prohibited. If you have received this message in error,
»>please notify the sender by telephone and return the original and any
>»coples of the message by mail to the sender at the address noted above.
»>

»> —Original Message—
»> From: Gastoh, Mary P. (Perkins Cole)
>» [mailto:MGaston@perkinscoie.com]

»> Sent: Monday, October 20,2014 12:16 PM
»> To: Todd Maybrown

W



>» Cc: Starr, J une (Perkins Cole)
>» Subject: Interviews

»>

»>Todd,
>»

»> Of course we will make Teresa and Christian available. Given the

»>emotional difficulty of going through the events of that night, they
»>will be available at my Bellevue office this Friday at 11:00. Tammy
»>will be interviewing them as well, and you are free to ask any
»>appropriate fojlow-up.
»>

»> Please confirm your availability at your earliest convenience. Let
>»me know if you need address.
>»

>» Thanks,

>»

»> Mary

»>

»>

>»

»>

»>

»> NOTICE: This communication may contain privileged or other
>»confidentiaI information. If you have received It in error, please
>»advise the sender by reply email and immediately delete the message
»>and any attachments without coping or disclosing the contents. Thank you.
»

»

»

» NOTitt: This communication may contain privileged or other
»confidBntlal information. If you have received It In error, please
»advise the sender by reply email and immediately delete the message
»and any attachments without copying or disclosing the contents. Thank you.
>

>  .

>

>NOTICE: This communication may contain privileged or other confidential
>lnfonnation. If you have received it in error, please advise the sender
>by reply email and immediately delete the message and any attachments
>wifhout ojpying or disclosing the contents. Thank you.
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previously agreed to accept service of notices on
behalf of the witnesses. See City's Exhibit 1 page 1.

5. Prior to scheduling depositions for November 25.2014, Mr. Maybrown made no attempt
to coordinate with the City for scheduling purposes.

6. OnNoyemberM, 2014,1 emailed Mr. Maybrown in response to his November 13 2014
informed him that neither Ms. McElyea or I were available on November 25

2014 for depositions, as we were both scheduled to be in court on that date. I suggested
three alternative dates on which both City prosecutors could be present: 12/2/14 12/5/14

City'sExhibUlpage2, y .

agreed to reset the date of the depositions to December 2
2014. City's Exhibit 1 page 3. '

8. Ms. McElyea and I cleared our schedules on December 2,2014, in order to be present at
the deposition.

9. On Dewmber 2,2014, Ms. Gaston emailed all counsel that C.O. was in the hospital, and
smce the wtnesses had never been served with subpoenas, the witnesses would not be
present at the depositions scheduled that afternoon. Ms. Gaston based her legal argument
on her reading of CrRU 4.6. City's Exhibit 2 page 1; City's Exhibit 3 page I

10. Mr. Maybrown sent Ms. McElyea and myself an email later on December 2, 2014
si^estmg he would no longer communicate with her regarding these matters. Up until
this toe, Nfr. Maybrown communicated nearly exclusively with Ms. Gaston regarding
schedulmg. He suggested alternative dates for the deposition to be scheduled. Citv's
Exhibit 2 pages 1-2.

11.1^. McElyea immediately sent an email to Mr. Maybrown an email, copying me
mdicatmg that, though she was currently in court, she would consult her calendar unon
letum to her office. City's Exhibit 2, page 2.

12. Later on D^ember 2, 2014, Ms. McElyea sent an email to Mr. Maybrown, copying me
agr^mg with proposed alternative dates for the deposition: December 12, and December
15. City's Exhibit 3 page 3, 4.

13. life McElyea sent a second email, copying me. detailing the 1<^ ntistindeistandinB
be^een Ms. Gaston and Mr. Maybrown in which she reiterated that either December 12
or December 15 would be available to conduct depositions. City's Exhibit 3 page 4.

14. On De^mber 11, 2014, Ms. McElyea confirmed wiflr all counsel that the witnesses,
Teresa Obert and C.O., were available on December 19,2014, for depositions, wheti Ms
Gaston was agam in the country. Gf(v's jEcA/b/Y

15. On December 12,2014, the City sent subpoenas to Teresa Obert and C.O. ordering them
to ̂ pear for depositions on December 19,2014 at 1:00 and 2:30 respectively.

Moberly & Roberts, PLLC
120409^ Avenue Sinte 101
Knkiand, Washugton 98034

OfitaDcciamtion-2
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16. The depositions of Teresa Obert and C.0, did occur on December 19, 2014. C.O.'s
dejwsition took approximately ninety minutes, followed by Teifesa Obert's deposition,
which lasted approximately ninety

17. Ms. Gaston ̂  present at each deposition acting as counsel for the witnesses. She made
some objections based on relevancy and privilege with regard to Mr. Maybrown's
questions about C.O.'s medical history.

18. Mr. Maybrown submitted a Simplemental Declaration in support of his motion to dismiss
on December 24, 2014 detailing what he characterized as the witness's obstructiorust
tactics and arbitrary conduct. This characterization is inaprnrafp.

19. The hearing on December 30, 2014 began at approximately 1:00 pm. I retumed to my
office at approximately 2:30 pm and promptly began compiling my notes to turn over to
the defendant (which were to be turned over by 4:30 on December 30, 2014, per the
court's order). After faxing my personal notes to defense counsel, I prepared subpoenas
for Teresa Obert and C.O. to sppeat for the ordered deposition on January 2, 2015. By
this time, mail by U.S. postal service had already gone out. Out of concern tiiat a mailed
subpoena would not be delivered to the witnesses prior to January 2, 2015 (Thursday,
January 1, 2015 was a holiday and there would be no mail service), I arxanged for a
Kirkland Police Officer to personally serve tiie subpoenas on tiie witnesses.

20. On information and belief, Ms. Gaston, attorney for the witnesses, was out of the country.
At the time of the hearing on December 30, 2014, I did not know wdren Ms. Gaston
would return to the country.

21. On information and belief, no person answered the door when the ofiicer attempted to
serve tire subpoenas on Teresa Obert and C.O., and the subpoenas were never served.

22.1 spoke with Teresa Obert at roughly 4:30 pm on December 30, 2014 following the
heanng. At foat time, I informed her of tiie deposition's date and time, and she told me "I
don't know if we can make that."

23. On January 5, 2015, the City received the Second Supplemental Declaration of Todd
Maybrown in Support of Defendant's Motion to Dismiss. In his declaration, Mr.
Maybrown claims to have found "a considerable amount of impeachment evidence" from
iny notes taken during the City's witness interview of C.O. held on October 24,2014. He
cites the note Tell she had been drinking? No, tired and had been crying" as evidence
that the witnesses have changed their testimony about Hope Stevens' alcohol
consumption prior to the incident on the evening of June 21,2014. In actuality, the note,
taken on yellow legal paper, reads as follows:

"tell she'd been drinking? No, tired and "

[next line]"Had been crying"

Offiitt Declaration- 3

Moberly & Roberts, PLLC
12040 Avenue NE. Suite 101
Kiiklend, Wa^ington 98034
(425) 284-2362. FAX (425)284-1205
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These shoitiiand notes were taken by me to assist in myimderstanding of tibe case. They
were not written to be understood by a third party, nor are they a verbatim report of the
questions asked and answers given. In actuality, question asked was "Did she jHopej
tell you she's been drinking?" G.6-'s answer, was not in response to whether Ms. Stevens
had been drinking, but rather if hfe. Stevens had told C.O. about her alcohol consumption

Maybrown omitted tiie note ftom Teresa Obert's 10^4/14 interview in vduch reads:
"could tell she'd [Hope] been drinking - just tell*0. Furthennore, the line "had been
crying" was C.b.'s recollection of Ms. Steven's appearance and not, as counsel implied,
part of the previous statement. Defense counsel's inaccurate interpretation of this one
note - and his tmsupported inferences therefirom - is a precise example of why the
prosecutor's notes are privileged work product and should not have been made
discoverable.

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF IHE STATE
OF WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT TO THE

BEST OF MY KNOWLEDGE.

DATED this 5*'' day of January, 2015 atKii^and, Washington.

Lacey O;

Prosecutini

5655W

A

Ofiutt Declaration- 4

Moberly & Roberts, FLLC
1204098" Avenue NE, Suite 101
Kiikland, Washington 980^1
(425) 284-2362, FAX (425) 284-1205
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City's Exhibit 1

OSlitt Declaration- 5
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am plannifjg'te) .s«fiad^ti(e-Me>Gourt^ as ipljows;

Wftness:

Locatjfsn: La»f;©^Gj&"df4&Hen, Hansen & May&rawajjPS'

Date:

WitRess: t©

Looation; Lasy^^©|fe^50f^|IeB, Hansen & MaybRajM!., PS

Date: ;201.4

Time: '2:30:PW

I may be able te.'#^te§.ttee^^a{e-fs 1 am .afeb ava^^b{rqn^0Yj^be.r24 and ̂-r^.bj^:t|ie depositions wH ..v.
to be completed darfpg -tes .of Noyetnber 24. Uri1.§sa4;bear,baefe by today, J wilf.:seR®i
notice®, to ail eaunsdf, Ms. SdSton has previously agna te accept setviee of the notices on behalf of the
vvHnesses.

Todd

Todd Maybrown

Allen, Hansen^ Maybrovvn, p:Si
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t^apiy arirf I are not be gygi|a^|,^iiiy i^e^sitrons on Tuesjday^ hipyerrtber SSih, We tj^ ̂j&'^pbeduled to be in
dftemooOi, whiji;}} ,tggaEg jipjt abffe to rearrartge, aiB:.botH-.sdbg|^^ in court on
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■•^2013 • MobBrij^&Rd5erts,PUjC M^I-Dejjo^fioreofC TO
To; Todd Maybrown <Todd@ahmlav(i^diw(t:onii> W
Cc: Tammy McElyea <tmcelyea@mobedyandrob8rts.com>, Paula Smeltzer<Pauia@ahmiawyere,com>, Maty
Gaston <mgaston@perklnscoie.com>

Todd:

Tammy and I ana available on November 24th after about 12:30, but I have no knowledge of Maty's availability
on that date, i apologize for the late response, but as you are no doubt aware, coordinating between this many
people vw'th opposite schedules sometimes takes more than a few hours. I appreciate your professidrral
courtesy and I believe that now. Tammy arid I have coordinated several workable dates to get these depositions
completed.

Best,

Lacey

[Quoted text hidden]

httpsV/nial.googlacofn/jna'IAtW7uJ=2fflk=a2afc6a9d7&\dew=fa&q='Todd%40ahnnrawyersx«m&qs=ln)e&soarcli=quefySth=149aaKtrabirec8&srml=149aaffi... 4/4
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1  PROCEEDINGS

2  —oOo—

3

4  THE COURT; All right. Counsel^ did we want to take

5  Ms. Stevens first, or did you have some other matters you'd

6  like to take out of order?

7  MS. OFFUTT: Yes, your Honor, we are prepared with the

8  Stevens case. For the record, Lacey Offutt on behalf of

9  the City. This is cause number 38384.

10 ■ THE COURT: All right. Counsel, good afternoon.

11 MR. MAYBROWN: Good afternoon, your Honor.

12 THE COURT: All right. Well, I've read all of the

13 briefing. This is your motion, Mr. Maybrown, so I'll let

14 you go ahead and start.

15 MR. MAYBROWN: Thank you, your Honor. We filed two

16 declarations that I prepared, both under oath, and an

17 initial declaration and then a supplemental declaration.

18 The City has responded, but they haven't filed any

19 declarations or anything that disputes the facts that we've

20 claimed, so I'm going to assume for purposes of the motion

21 that the City agrees with all the facts that are stated in

22 our motion. They're all true, but I think that that's the

23 fairway to proceed, since they haven't rebutted or

24 suggested that any of the facts are anything but accurate.

25 I do think I need to give a little background, because



1  this has been quite a moving target for us. We were — the

2  incident was from June 2014. We've been trying to prepare

3  the case for trial since then. We wanted to go to trial in

4  November. We talked about it at the initial hearing.

5  Unfortunately, that became impossible because the City's

witnesses refused to cooperate, would not participate in

interviews. We came to court, we had a hearing, I think on

November 4th. The court granted our order — or motion for

9  depositions.

10 Promptly, within a day or two, I said we need to get

11 these depositions scheduled. They need to go in — I think

12 I said no later than November 20th, because we need to

13 prepare the case after these interviews so we can do some

14 follow-up investigation and go to trial.

15 I told the court at the time of the last hearing that we

16 were reluctantly agreeing to continue the case because we

17 needed to but that we were very firm that we needed the

18 case to be resolved in January. That was our hope and that

19 was our goal.

20 What happened after we submitted our information? What

21 did we discover was that depositions didn't go as

22 scheduled, December 2nd. We all thought there were going

23 to be depositions. The witnesses at the last minute make

24 what I consider to be a very bogus objection and don't show

25 up. We file a motion to dismiss after that. The witnesses



1  contact us through the prosecutors and say^- oh, now we'll

2  appear but we can't do it until December 19th, right before

3  the holiday.

4  At that point the court had already scheduled a motion,

5  but I thought I needed to at least go forward and see

6  what's going to happen. We went forward with the

7  depositions, and to my dismay, it was, from the outset, a

8  terrible experience. I mean right from the beginning, the

9  witnesses are refusing to answer my questions when they're

10 very relevant to the case. Their attorney is saying that

11 my questions are outside the scope, as if the attorney gets

12 to decide what the scope of the proper deposition is. I

13 move forward for a few minutes, and I finally said this is

14 just not tenable. This is not a fair way to prepare a

15 case.

16 I actually tried to call the court, since we were both

17 together. The prosecutors were both present. I learned

18 that the judge was not available. You were not in the

19 building. So I came back on the record and reluctantly

20 said that I would proceed under protest because we couldn't

21 reach the court to help us move the case forward.

22 I got no assistance from the City at all. They never

23 tried to advance the ball, never tried to speak with the

24 lawyer or the witnesses and ask them to answer questions.

25 And the thing that's so hard about this is that these



1  witnesses met with the police not once, but twice, and

2  answered all their questions. These witnesses met with the

3  prosecutors and answered all their questions. The

4  prosecutor said I'm not allowed to be present when they

5  were meeting with the witnesses, even though I had asked

6  for an opportunity. I asked that it be recorded. I've

7  received no discovery, nothing, about those interviews.

8  When the depositions continued, I learned some things

9  about the incident. I learned that their testimony

10 completely changed from what they had told the police, that

11 they claimed the police reports were false. I never had

12 any idea or expectation that would happen, and then it went

13 on and on from there with them refusing to provide any of

14 the background information I needed but answering specific

15 questions about the day of the incident.

16 The problems we face now is these delays have all been

17 caused by the City's witnesses and we're backed up against

18 a trial date again. The questions that I needed answers to

19 they flatly refused to answer. A few examples, I hear from

20 the witnesses, including C.O., that he was on medication at

21 the time of the deposition and the time of the incident.

22 Will he tell me what it was? No. I ask him about his

23 change of story. He says he has memory difficulties

24 because he had a traumatic brain injury. He claims it was

25 caused during the incident". Will he tell me anything about



1  it? No. I find out that he was recently in a 14-day

2  hospitalization. He says it was because of the incident.

3  I ask them to explain. They refuse. They won't provide

4  any of that information.

5  And there seems to be an incredible double standard. I

have no indication that they refused to answer any of the

questions that the City had put to them, or the police, but

whenever I'm asking questions that are clearly relevant to

the information in the case, they won't answer.

10 I also find out that they destroyed important evidence

11 that would have been apparent to everybody from the

12 beginning that we needed, and how that happened, when that

13 happened, why that happened, we have no way of knowing, and

14 we don't know that it happened before or after they met

15 with the prosecutors, because the prosecutors have flatly

16 refused to give me any discovery. I pointed out in my

17 motion that under the Criminal Rules 4.7(1) (i) (a), these-

18 are statements of witnesses, they need to be produced. We

19 should have gotten them before the depositions. And, in

20 fact, we now know that they're clearly also Brady

21 information because if the witnesses were changing their

22 stories when they met with the prosecutors, I needed to

23 know that. If they decided to change their stories only

24 now, we needed to know that either way. It should have

25 been produced and I should have gotten it before the



1  depositions.

2  The only objection I've heard is from the prosecutors.

3  They say it's work product. In my pleading you see that

4  there's a case. State v. Garcia, that says notes of a

5  prosecutor are not work product if they're the statements

6  of a witness. They have to be turned over. If the City

7  chose not to record those interviews for strategic reasons

8  or otherwise, that doesn't matter. Their notes are still

9  discoverable. We get the summary of the statements under

10 the rule.

11 And also, the thing that's — that strikes me is you

12 would think in a situation like this, the prosecutors would

13 want to help. They would try to facilitate getting the

14 information available to the defense so we can properly

15 move forward, but I've gotten no assistance at all.

16 Now, the legal standards for the court, I actually think

17 this is a 4.7 issue more than it's an 8.3(b) issue, and

18 there clearly have been discovery violations, and I agree

19 that dismissal is an extraordinary remedy, but this is an

20 extraordinary type of case and situation. I've never faced

21 anything like this before. The only fair remedy when the

22 witnesses have so highjacked the proceedings I think is

23 would be for a dismissal. When they've destroyed and

24 hidden evidence, the only fair remedy would be dismissal.

25 And vjhen the City's prosecutors won't give you statements



1  of these key witnesses, even though we're just a few weeks

2  before trial, and. they wouldn't give thein. to me before the

3  depositions, the only remedy would be dismissal.

Now, there is a case also about suppressing the

testimony, State v. Hutchinson, and that's a very

interesting case. It was a claim of diminished capacity,

and the defendant refused to answer questions about the

incident when the prosecutors asked him to because under

the rules, the defendant has to submit to an examination

10 and answer .questions if there's that type of defense. The

11 trial court said if the witness is refusing to answer those

12 questions, the defense can't put on the expert. The expert

13 witness can't testify, because it would be unfair. This is

14 exactly the same circumstance. These witnesses won't

15 answer my questions, so they shouldn't be allowed to come

16 to court and testify when they won't answer appropriate

17 questions.

18 The Hutchinson court, Supreme Court decision, affirmed

19 the court and said that that's a reasonable remedy. It's

20 up to the trial court to fashion an appropriate remedy, but

21 the question is, is there another possible remedy? I

22 suppose the court could order a second deposition and try

23 to force them to answer questions again. But given the

24 timing, given the way they've behaved, I don't know why we

25 would put us on that merry-go-round some more, given what



10

1  we've been through. The court should also consider the

2  impact of the witnesses, and these are important witnesses,

3  but also the impact on the defense is extraordinary. The

4  prejudice to the non-violating party, that's us, the

5  prejudice is extreme, given how much time they've delayed,

6- given the way they've behaved, given what they've put us

7  through. And another question is whether it was bad faith,

and clearly in this instance it's got to be bad faith.

9  I can't see how any further order of this court would

10 remedy the situation and give Ms. Stevens an opportunity

11 for a fair trial. I just don't see how it can under these

12 circumstances, given their refusal to appear, the court

13 orders them to appear, they refuse to appear again, we're

forced to file a motion. Once the motion is filed then

15 they come to the depositions reluctantly.

16 I mean I can't tell you — one of these witnesses was

17 screaming at me at the top of her lungs during this

deposition, to the point where we had to cancel and I had

to say that we're not going to be able to go forward unless

20 you can behave yourself, and this was going on and on and

21 on through the whole process.

22 We should not be forced to have to go through this

23 again, and certainly Ms. Stevens shouldn't be forced to

have to waive her speedy trial rights and ask for another

18

19

24

25 continuance under these circumstances. I know this is a



11

1  very significant case, it's an important case for

2  everybody, but both sides deserve a right to a fair trial.

3  Both sides deserve an opportunity to prepare.

4  The City has cited the Brady cases, which is

5  interesting. Those are cases post verdict, and in a Brady

6  situation you ask yourself, was the testimony — was the

7  evidence that was withheld material, meaning would it have

8  made a difference to the verdict, but that's not what you.

9  decide pretrial. Pretrial discovery, if the side is

10 entitled to it, it has to be turned over. It's not for the

11 court or the prosecutors to decide what's important and

12 what's not. That's exactly what the Garcia court said.

13 They can't pick and choose and decide what they want to

14 have us have — have us see. And, frankly, to avoid a

15 Brady problem, that's why you have these discovery rules

16 and these disclosure standards.

17 So we think that this is an appropriate case for that

18 extraordinary remedy of dismissal, but at the least, we ask

19 the court to rule that these witnesses cannot testify at

20 this case, given what they've put us through, and given how

21 it's now going to be impossible for us to do anything more

22 in the next week or two weeks to get prepared for hearings

23 we have on January 6th and then at trial, which is soon

24 thereafter.

25 And I would be open to any other ideas that the court
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1  had or any other remedy. I know that the prosecutor said,

2  well, the court should review the entire transcripts. I've

3  been calling the court reporter and asking when they'll be

4  completed, but obviously the witnesses' delay, delay,

5  delay, delay, and pushed her right up to the holiday, and

6  we haven't seen them yet. I've asked that they be

7  expedited, and if the court wants to see them, we'd ask to

8  provide them ex parte so the court could review them. But

9  since the City has not disputed one fact that we've

10 claimed, I don't think it's even necessary under the

11 circumstances.

12 Unless the court has any questions, I will just be

13 willing to provide any other information that the court

14 would need to make a proper ruling.

15 THE COURT: All right, thank you, Mr. Maybrown.

16 Ms. Offutt?

17 MS. OFFUTT: Thank you, your Honor. As Mr. Maybrown

18 stated, we're here based on his motion that was filed on

19 December 11, 2014. In that motion he asked for dismissal

20 by the court under 4.7 and CfRLJ 8.3. 8.3 dictates that

21 the court dismiss the case in the interest of justice. So

22 that's what the City is operating under the assumption,

23 that that's the motion that we're here on today.

It's the City's position, first and foremost, that that24

25 motion, as we sit here today, is moot because the
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9

10

1  depositions did, in fact, take place on December 19th. And

2  despite the characterizations by defense counsel, it's the

3  City's position that the witnesses were cooperative with

4  regard to answering questions on the night in question, and

5  I'll get to those other concerns that counsel cited in a

6  moment.

7  But first, a motion to dismiss under CrRLJ 8.3 requires

the defendant to show two things. First, arbitrary action

or governmental misconduct on the part of, in this case,

the City, the prosecutorial authority. As Mr. Maybrown

11 stated, depositions were scheduled for December 2nd, 2014.

12 On the morning of December 2nd, all parties involved and

13 Mr. Maybrown did state this. All parties involved found

14 out that the witnesses' independent counsel, Mary Gaston,

15 was canceling those depositions based on her interpretation

16 of certain statutes, as well as the fact that the witness,

17 C.O., was in the hospital at the time.

18 Ms. McElyea and I had cleared our schedules for that

afternoon in order to partake in those depositions, and as

soon as we found out that those depositions were not going

21 to take place that afternoon, we immediately supplied

22 counsel with two alternative dates, December 12th and

23 December 15th, during which we would be available and we

would attempt to get the witnesses there to conduct the

19

20

24

25 d-epositions. Those dates did not work for the independent
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1  counsel, Ms. Mary Gaston, and so Mr. Maybrown then filed

2  the current motion before the court on Deceitber 11th.

3  That same day Ms. McElyea confirmed with the witnesses

4  that they would be available on December 19th for

5  depositions. C.O. was then out of the hospital and

6  everybody would be present and accounted for.

7  And I have the e-mails, your Honor, if you would like to

8  take a look at those, that show Ms. McElyea's diligence in

9  coordinating these depositions and the City's willingness

10 to work with all parties involved.

11 In order to avoid any confusion, based on Ms. Gaston*s

12 misinterpretation or different interpretation of the

13 statutes, the City did send subpoenas for the witnesses to

14 appear in court. We sent those on December 12th, they were

15 filed with the court, they were sent to both witnesses, and

16 then the depositions were held on December 19th. So as far

17 as that first prong that the defendant must show, arbitrary

18 action or governmental misconduct, the City doesn't believe

19 that they've been able to meet that burden. The rule does

20 not provide for dismissal based on actions of witnesses or

21 of independent counsel. It is based on the prosecutorial

22 misconduct, and that was not the case here.

23 The second prong then, your Honor, that the defendant

24 must show is that the right to fair trial was prejudiced.

25 In this case there can be no prejudice found. Counsel
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1  cited the Micheli case, in which the court found prejudice

2  when the State filed four brand new charges only three

3  business days before trial, when in that case the State had

4  no new investigation or additional facts to support a new

5  charge. In that case it was only three days before trial.

6  In this case the deposition occurred more than a month

7  before the trial is scheduled. We're not scheduled to

8  commence until January 20th. The depositions happened on

9  December 19th. Under the facts of the Micheli case and the

10 facts here, counsel has had ample time before trial to

11 continue to investigate and to prepare for trial.

12 Therefore, just based on the dismissal that's before the

13 court here today, your Honor, under 4.7 and 8.3, this

14 extraordinary remedy is not one that's appropriate here,

15 because the defendant has not met those burdens.

16 Counsel in his December 23rd declaration appeared to add

17 numerous issues for the court to address. It is the City's

18 position first and foremost that doing so by declaration

19 was not only inappropriate but did not provide the City

20 ample time to respond to his concerns, given the fact that

21 was only five days ago. We received it seven days ago, I

22 apologize.

23 However, I will address those as Mr. Maybrown has also

24 done. First he cites the witnesses' obstructionist tactics

25 in not answering questions regarding C.O.'s medical
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1  history. Second, he adds the issue of the witnesses'

2  strategy of intimidation and he cites malicious statements,

3  attempts to intimidate, and says that Teresa Obert in

4  particular used the proceedings as a forum to damage

5  Ms. Stevens' reputation. I'm going to address each one of

6  these in turn, your Honor.

7  The other additional statement that Mr. Maybrown

8  included in his declaration was the witnesses'

9  newly-contrived claims, statements that the depositions

10 differed from statements to the police when the witnesses

11 spoke with the police in June.

12 And, finally, Mr. Maybrown also included the issue that

13 witnesses destroyed items of evidence.

14 All of those issues overall the City objects to, your

15 Honor. First of all, they were not properly briefed. They

16 were brought to the court's attention under a declaration

17 that was attached to a motion to dismiss under 8.3 and 4.7.

18 They were not brought to the court's attention under a

19 Knapstad motion or a 3.6. Those are both noted according

20 to the pretrial order for the 6th of January, not for

21 today's consideration.

22 However, each of those also relies on Mr. Maybrown's own

23 perceptions, recollections, and representations of the

24 events of the depositions. He himself is stating to the

25 court how he remembers those depositions occurring. He has
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1  provided no transcript of the deposition, and therefore

2  everything that he is stating under his declaration is

3  hearsay. He's telling the court what the witnesses said

4  when there is no transcript of what they said under penalty

5  of perjury. The deposition does provide that those —

6  those statements that they are making are made under

7  penalty of perjury, but we haven't seen those, and your

8  Honor hasn't had a chance to review those. By doing so,

9  Mr. Maybrown is then making himself a witness and

10 attempting to improperly testify as to the facts of the

11 case, because those deposition transcripts have not been

12 provided. He is only filtering what the court hears today

13 through his own memory.

14 He's asking the court, by introducing these additional

15 issues, to make a determinations of evidence based on the

16 facts that he's, in the City's opinion, improperly

17 presented to the court. Those facts that he's presented to

18 the court are the proper province of the jury. They are

19 not for the court to address and decide here today. As

20 I've already stated, if he wants to bring those motions,

21 the proper forum is a 3.5 motion or a Knapstad motion,

22 neither of which are here today. And for the record, your

23 Honor, the City does disagree with Mr. Maybrown's

characterization of all of the facts in his declaration and24

25 this court should not assume that the City is in agreement



18

1  with those facts.

2  Turning to each of those issues in turn, your Honor,

3  regarding the obstructionist tactics, as Mr. Maybrown so

4  states, the majority of those concerns in his declaration

5  were because of the victims', the alleged victims' refusal

5  to answer questions regarding C.O.'s medical history and

7  his medical care. The victim is represented by an

independent attorney. The victim's right statute, RCW

9  7.69.030, subsection 10, allows that victims are permitted

10 to have a support person present of their choosing. They

11 have chosen to have independent counsel. Independent

12 counsel was there at the deposition and chose to make

13 objections and instruct her individual witnesses not to

14 answer certain questions. Those questions were with regard

15 to C.O.'s medical history. The City has no ability or

16 authority to disclose evidence that it is not in control of

17 or not in possession of. 4.7 only covers material in

18 prosecutor's possession and control. We don't have a

19 medical release signed here today for C.O. We don't have

20 access to those medical records, and if Mr. Maybrown wants

21 those medical records, he needs to properly go through

22 Ms. Gaston, the victims' attorney.

23 In addition, I believe that it came out eventually, your

24 Honor, though it was maybe improperly stated during the

25 deposition, that this was actually an objection based on
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1  the doctor-patient privilegef and had we had copies of the

2  transcript, I think that that would have been shown.

3  With regard to the witnesses', quote, strategy of

4  intimidation, Mr. Maybrown alleges that these were

5  malicious statements, attempts to intimidate, use of

proceedings as a forum to damage Ms. Stevens' reputation.

The City wholeheartedly agrees with this characterization,

both of us having been there and been present for those

depositions. Again, this is Maybrown — Mr. Maybrown's

10 perception, as there is no full transcript.

11 Finally, Mr. Maybrown is a very experienced trial

12 attorney. It can come as no surprise that victims of an

13 assault such as this would be emotional and react

14 accordingly when questioned by somebody who they view as

15 opposing them. That can come as no surprise. And, in

16 fact, the City would characterize that as exactly what

17 happened.

18 Furthermore, your Honor, Mr. Maybrown indicates that he

19 is seeking information, and by noting the witnesses'

20 strategy of intimidation as he so puts it, he's got his

21 impeachment evidence. That is what the purpose of these

22 meetings and depositions are, is for him to examine how the

23 witnesses react, what their credibility looks like, how

24 they might testify on the stand, and he's now received that

25 information, because the depositions lasted for an hour and
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1  a half of each of the individual people, and he had more

2  than ample opportunity to delve into the facts of the case

3  that night and get his impeachment evidence.

4  Third, your Honor, Mr. Maybrown cites the witnesses'

5  newly-contrived claims. Once again, it can come as no

6  surprise to an experienced trial attorney that on occasion,

7  and probably often, witnesses' statements when they're

8  given to the police officers the night of an event,

9  particularly one that was so fraught with emotion between

10 family members, as here, would add or misremember things

11 that then they clarify later, and, again, that is the

12 purpose for the deposition. Once again, Mr. Maybrown has

13 uncovered that information. He has ample opportunity to

14 explore that, as evidenced by the fact that he did, in

15 fact, get to ask the witnesses about their inconsistent

16 statements. He's got his impeachment evidence, if that's

17 what he was seeking.

18 And, finally, your Honor, the fact that the witness has

19 destroyed items of evidence, also this comes under

20 impeachment evidence. It goes to the credibility of

21 witnesses at trial, and all of these claims that

22 Mr. Maybrown is stating are in support of a motion to

23 dismiss are, in fact, more properly heard before a jury, so

24 that the jury can weigh the credibility of the witnesses

25 and hear all of the evidence presented to them.
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1  Finally, your Honor, Mr. Maybrown addresses the

2  prosecutor withholding evidence, or the prosecutors in this

3  case withholding evidence. Once again, I'll note the

4  City's position is that this was not properly briefed for

5  this hearing, based on the motion to dismiss under 8.3.

6  However, Mr. Maybrown has requested the prosecutors to give

7  him all of our notes from the interviews that we conducted

8  with the Oberts. He also notes that he was not permitted

9  to be there. And, again, as an experienced trial attorney,

10 it can come as no surprise that the City would conduct

11 independent interviews of their witnesses in order to

12 prepare for trial and to understand all of those additional

13 details.

14 I believe your Honor has said before in the past that

15 trial preparation is much like a snowball, and that's

16 exactly what's happened here, your Honor.

17 Regarding the Brady violation, a Brady violation must

18 have three things. First, the evidence at issue is

19 favorable to the accused, either because it is exculpatory

20 or because it is impeaching. As I've'already stated, your

21 Honor, Mr. Maybrown conducted a successful deposition of

22 the witnesses with regard to any and all facts that

23 happened that night and has the ability to then delve into

24 those issues and conduct further investigation into those

25 statements that they made.
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Nuniber two for a Brady violation, evidence must have

been suppressed by the State, either willfully or

inadvertently, and this is the one that absolutely has not

happened, because he's had a chance to depose these

witnesses. The State hasn't suppressed these statements,

even if it's — arguably, if there are any, because

Mr. Maybrown has had a chance to depose the witnesses.

And, finally, prejudice must have ensued- Again, we're

talking about a deposition that happened more than a month

prior to trial. A month of trial preparation, based on the

depositions and the information that the witnesses provided

at the deposition is more than enough for Mr. Maybrown to

prepare for trial. A Brady violation does not arise if the

defendant, using reasonable diligence, could have obtained

the information herself in this case. That's exactly what

happened here. Mr. Maybrown conducted the deposition using

reasonable diligence. He obtained the information that

he's seeking. The prosecutor is not required to hand over

her entire file or point out proof of lines of questioning

that would assist the defense theory. We only have to

provide access to the witnesses, which has been done, per

the court's order, as we sit here today.

Under State v. Mullen, IT a prosecutor provides a

pretrial opportunity to examine the City's witnesses, all

Brady obligations have been satisfied with respect to the
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1  contents of a witness's testimony. I can't say it enough.

2  It's already happened. The deposition took place on the

3  19th.

4  In this case, your Honor, the City has satisfied its

5  obligation. Our notes are our work product. They contain

6  trial strategy and preparation materials, and the defendant

7  is not entitled to them. If the defendant would like to

8  challenge that, there are ways of doing that, but today is

9  not the forum to do so because he has not properly briefed

10 it. In short, your Honor, the City's position is that the

11 defendant has not met the burden for dismissal under CrRLJ

12 8.3, subsection (b), and the additional allegations that

13 he's included in his declaration should not be considered

14 today by your Honor.

15 THE COURT: Okay, thank you. Counsel.

16 Anything further, Mr. Maybrown?

17 MR. MAYBROWN: Very briefly. Your Honor, obviously time

18 has been of the essence for a long time here, and 1

19 provided information to the court as quickly as 1 could,

20 because we've been trying to move the case. 1 don't hear

21 the City disputing any of the facts in my declaration, and

22 we would be happy to provide the full transcripts, because

23 they're actually worse than my characterization in my

24 declaration, and 1 welcome the court to look at that, but 1

25 don't think it's necessary.
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1  I should say-;- about 8.3(b), the provision is

2  mismanagement by the prosecutors or arbitrary action. It

3  doesn't say arbitrary action by the prosecutors, and I

4  think that what we have here is arbitrary action. We have

5  destruction of evidence, we have refusal to participate in

6  interviews, we have all of the type of arbitrary,

7  unreasonable action that you could ever imagine in a case

8  of this sort.

9  And lastly, I don't even hear and understand why they're

10 refusing to turn over summaries of the witnesses'

11 statements. Criminal Rule 4.7 says that they're required

12 to provide all oral statements of their witness — of these

13 witnesses. And State v. Garcia says, and I'm quoting;

14 Notes taken by prosecutors are not work product. So,

15 frankly, I don't understand why we have to go through this.

16 I've made it clear in my motion, initially, that I was

17 seeking this information in advance of even filing a

18 supplemental declaration.

19 So it seems to me the court has all of the information

20 necessary. Some remedy is absolutely necessary because of

21 these discovery violations. If the court has some

22 alternatives, I'm open to discussing all possibilities. I

23 came back from a vacation to be here today because this is

24 so important to us to move forward. But given the way

25 these witnesses have behaved, I think the court can easily
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1  decide that the only fair remedy would be to suppress their

2  testimony and ultimately I think the case should be

3  dismissed.

4  THE COURT: Okay, thank you. Counsel.

5  All right. Well, I've read the memorandum and briefing

of both counsel, and as both counsel recall, I heard the

motions earlier, back on November 4th, when defense moved

for depositions because of the reputed repeated refusal of

9  the material witnesses to sit for a reported interview.

10 This court granted that motion on November 4th.

11 Gleaning from the memorandum that I've reviewed, and

12 hearing the oral testimony here today, shortly thereafter

13 the defense contacted all parties, and Noveinber 25th, 2014

14 was scheduled for the depositions. Defense counsel

15 properly issued written notices of the depositions ,

16 confirming the date and time. Those were provided to all

17 counsel involved in this case, both the prosecuting

18 authority and apparently the witnesses' private —

19 privately-retained counsel.

20 On November 14, 2014, one of the prosecuting attorneys

21 called and asked defense counsel to reschedule the

22 deposition for the afternoon of December 2nd. Now, in the

23 briefing I didn't see any reason for this requested delay.

24 I'm now hearing in oral argument that it was because the

25 witness was in the hospital. As a professional courtesy.
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1  defense counsel agreed and rescheduled the deposition. The

2  defense e-mailed amended notices to all parties. According

3  to the briefing and attachments, private counsel for the

4  government witnesses acknowledged receipt of the e-mail and

5  stated she did not need to receive hard copies.

6  Still, on December 2nd, defense counsel received an

7  e-mail notice of unavailability from the private attorney.

8  Included were additional comments that her clients had

9  never received subpoenas for any deposition. Later,

10 according to the briefing, the attorney's assistant wrote

11 to defense counsel that the attorney was not in the office

12 and that the witnesses did not intend to appear at the

13 deposition.

14 Subsequent to this delay, according to the briefing

15 filed, the prosecutor told defense counsel she asked the

16 witnesses' private attorney to consider another date. As

17 of December 9th, neither the prosecutor nor private

18 attorney for the government witnesses responded.

19 Understandably, defense counsel filed a motion to dismiss,

20 based on the material witnesses' continued refusal to sit

21 for a court-ordered deposition. On December 11th, 2014,

22 after the court scheduled this hearing to address defense

23 counsel's motion to dismiss, the prosecutors called defense

24 counsel indicating that the witnesses would now agree to a

25 deposition on December 19th, 2014. That deposition took
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1  place.

2  During the deposition, amongst other things, defense

3  counsel asked the first witness if he was using any

4  medication. The witness stated, according to the briefing,

5  that he was. Defense counsel asked him what the medication

6  was. Private counsel interrupted and instructed the

7  witness not to answer. Apparently, according to briefing,

8  the prosecuting attorney remained silent. Defense counsel

9  asked the witness if he was using the medication at the

10 time of the alleged assault. The witness stated he was.

11 Defense counsel asked him what the medication was. Again,

12 private counsel instructed the witness not to answer.

13 Again, according to the briefing, the prosecuting attorney

14 remained silent.

15 These are relevant inquiries of a material witness.

16 Just as it is relevant to know whether a witness is under

17 the influence of intoxicants at the time he or she is

18 testifying in court or at a deposition or at the time he or

19 she is witnessing an event, so is it relevant to know if a

20 witness is Under the influence of medication that may or

21 may not contain narcotics, hallucinogens, depressants,

22 sleep aids, et cetera-

23 According to the briefing, the witness also advised

24 defense counsel that he vjas unable to attend the December

25 2nd deposition because he was in the hospital. Defense
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1  counsel asked if the witness was in the hospital related to

2  his claims in this case. The witness stated yes. Private

3  counsel then instructed the witness to not answer any

4  questions regarding his stay at the hospital. Apparently,

5  according to briefing, the prosecuting attorney remained

6  silent as to this line of questioning as well.

7  This, likewise, was a relevant inquiry. If the material

8  witness went to the hospital as a result of the alleged

9  assault or altercation, the doctor's assessment and other

10 physical and mental conditions having to do with this

11 hospital stay are relevant and discoverable.

12 In addition, according to briefing, one of the material

13 witnesses is now saying she was present during the

14 altercation. This is noteworthy and important for purposes

15 of discovery because, according to briefing, this same

16 witness stated to the police and signed a written statement

17 confirming she was not present during the altercation.

18 Further, one of the witnesses is now stating that the

19 defendant slammed his head against a cement wall five to

20 ten times during this event. According to briefing, this

21 witness made no such statement to the police during their

22 investigation.

23 The defendant is now moving to dismiss the charges in

24 this case in the furtherance of justice and due to a

25 violation of her right to effective assistance of counsel
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1  and fair due process. The City is resisting the motion,

2  arguing that the deposition occurred as ordered. Further,

3  that this court should not make a ruling concerning the

4  alleged obstructionist efforts of government witnesses

5  until this court has reviewed the transcripts of the

6  deposition. Still, defense counsel mentions in his

7  briefing that he presents some summaries of the deposition

8  for the court as an officer of the court. The prosecuting

9  authority has not denied the validity or substantive

10 language of the defense summaries presented to this court

11 in her'briefing. This court will nonetheless delay ruling

12 on defense motions until transcripts are available.

13 In the meantime, however, this court will issue the

14 following remedial orders: The substantial change in

15 observations, medical conditions and/or injuries and the

16 material witnesses' versions of the events herein has now

17 changed the recent private witness interviews between the

18 prosecuting attorney and the. two material witnesses from

19 work product to discovery. Consequently, it is an order of

20 this court that all prosecutor notes and recordings, if

21 any, concerning those interviews be turned over to defense

22 counsel by today at 4:30 p.m.

23 Further, a. second deposition is hereby ordered to take

24 place this Friday, January 2nd, at 8:30 a.m., here at

25 Kirkland Municipal Court in the Totem Lake Room. My
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1  clerical staff will direct all parties to that location.

2  The prosecutors are to be present and assist with the

3  interview.

4  Evidence is often discoverable but may not always be

5  admissible at trial. This is a criminal case involving the

6  defendant's constitutional rights to fair due process,

7  confrontation of witnesses, and effective assistance of

8  counsel. At the deposition this Friday, so long as the

9  inquiries are relevant, the interview should be unfettered.

10 This will include inquiries concerning the witnesses' use

11 of alcohol, drugs or prescribed medicines at the time of

12 the incident, mental health issues, hospital stays that

13 occurred as a result of this criminal case, et cetera. If

14 there are questions and answers appearing in the transcript

15 of this second deposition that the prosecutor feels is

16. inadmissible during trial, they should be highlighted and

17 addressed to the court at the motion hearing currently

18 scheduled for January 6th at 1 p.m.

19 That concludes my ruling.

20 MS. OFFDTT: Thank you, your Honor.

21 MR. MAYBROWN: Thank you, your Honor. I'll step back

22 and try to prepare an order consistent with the court's

23 ruling.

24 (PROCEEDINGS ADJOURNED.)

25 —oOo—
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CERTIFICATE

STATE OF WASHINGTON )

)  s s.
COUNTY OF KING )

I hereby declare under penalty of perjury that the foregoing
transcript of proceedings was prepared by me or under my
direction from electronic recordings of the proceedings,
monitored by me and reduced to typewriting to the best of my
ability;

That the transcript is, to the best of my ability, a full, true
and correct record of the proceedings, including the testimony
of witnesses, questions and answers and all objections, motions
and exceptions of counsel made and taken at the time of the
proceedings;

That I am neither attorney for, nor a relative or employee of
any of the parties to the action; further, that I am not a
relative or employee of any attorney or counsel employed by the
parties hereto, nor financially interested in its outcome.

Dated this 10th day of June, 2015.

Linda A. Owen
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SOPPLEMENTAL DECLARATION OF
TODD MAYBROWN IN SUPPORT OF
RfRFENDANT'S MOTION TO" DISMISS
OP. FM ALTERNATIVE REUSF

I, ToMMaj^ovffii dbh^^ declare:

1. I.,^ Sjti^attQHiey for the deHttdShtj Etdpe Steves, in the ahovOrbiftih^d case.

l^ls'declapgtion^ISffthh^fe^ snpplelPi^t"&bi9§Sl2^ttoiiof Todd Maybrown in Snjpport of

D^ndaiit?s.Md&fi® OMss or For Altehffiti^eMiefdated. Decsinher §.^,2014.

2. dh...]ig^fer 11., 2014, aftSf• i® Obifif • sohedwlbd- a iheludhg on .Def6nd:ant's

Modon to Dismiss,'fe. prosecutors taolSM-nie ftiat tbe city's key witnesses, Teresa

DbM.aad GJ:©iO-^ -wfdia:a agree to appear foM^bkidohs Mi Decemher 19,2D14,

3. ThbS0 ifepwticins went fom^ m Htswevef, m diTOs# fcrther

beldty, difese deposlhons^have-not improved Ihc situation in any respect To Ilie ;CQntiary». it is

nSfj^eyeniniafe ̂ lipaientihat the defendaatiS ©ffidtfedto fbiiefifroni diis Court

All.^ H{(nsi3i:4^iJ»Sfii3iwn,.PA
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4. I do not yet have transcripts of these recent depositions, but I have asked the court

reporter to ejqpedite the production of these transcripts. Given the current trial schedule, and

acdng as an officer of this Court, I will do my best to summarize what transpued during these

interviews.

Obstructionist Tactics During the Depositions

5. The depositions cormnenced at approximately 1:10 p^m. on December 19. The

first deponent was C.J.D.O. Following introductions and some generalized discussion, I

asked C,J.D.O. if he was presently using any medication. C.J.D.O. answered "yes," but his

counsel advised him not to tell me what medication he was using. I asked C.J.D.O. if he was

using that same medication on the date of the June 21, 2014 incident. Again the witness

answered "yes," but his counsel advised him not to tell me what medication he was using.

6. Thereafter, I asked CJ.Dp. why he did not attend the deposition that was

scheduled for December 2, 2014. The witness told me he was "in the hospital" at the time. I

asked CJ.D.O. if this ho^ital stay was related to his claims in this case, and he answered "yes."

But, once again, C J-D.O.'s counsel advised him not to answer any questions regarding his stay

in tiiis hospital.

7. From tiie outset, C.J.D.O.'s. counsel argued that I was not permitted to ask

questions that, in her view, were "outside, the scope" of this Court's Order granting the

defense Motion for Depositions. I advised the attorney tiiat she was not a party to these

proceedings and that the Court did not set any limits on the "scope" of the depositions. I also

advised the attorney that it was improper for her to attempt to make relevancy objections or to

obstiuct the deposition process.

SUPPLEMENTAL DECLARATIONIN SUPPORT OF AUen, Hansen & Maybrown, rs.
'—2 . 600 Univcfsi^ Stoe^ Suite 3020

Seattle Washb^on ̂101
(206)447-9681
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8i. pjpeilly, after ab0iii[: -iBSsSity minutes, I went ofti; the record and telephoned the

KirMand iiilhnieipal Gourt in the- h^pe that the Court could, he oohfecenced in to resolve fee

dh^'itK -..fi^aiidlijg-. the va.tnesses.' Ohjc'etions. and tmwiUininSiisg; to answer releviant qneslidiSs,

1 wasadvised feat Jtxdge'haaiho. was not ayalabldnt feat time.

9,., Ass^ptdingLy, I wastfec^-i^fe a dilemma. Icdudfe'terimtiate fee deposihofis. and

aftempt#^|||esentfeeseiasaes. to fhe^int at-fee hearing sehedfe®d;fer December 30,2014

cdMd ;btdoded with fee deposidohs even though it waS -deaf that the witnesses (and feeir

aftdsnil^l "Wotdd fetfe ;it iitiposSihle to cihtain critical infertnajidfi. relating to fee claims in.

case.-

'fecptdririhs, iiid i#nfisses' attorney arid- fee

ffiL BlWrnfemple?

:(c) (d) C

U,

C Jifel® :i^;Bis-molher are now

ent oil June 21,

cMtfeng feat C.J,D.O.'S;®iiSiffld problems aresomehbWfee

.4^ fe fact, during the;

■■a..

aclmms.

•6&rini(iiifS!Q^Stoset;'iSui^

'■■i.r
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12,

Thus, ihey:04^M.UG;asSistaaee and

obviouslyl^IiGj^l to-ll^^ GlaimsinlfeiSs^©*

T^«ffess^vgtr;a^ of Tntimfdato

il, the, ehy's v^thesaes to anstyer that weto

retevartf-fe -tte t^i^ la tMs case, these rsatng "^hiesses frequently inMeeted inekYant an4

unsubstahtiaEed .all^^ons regarding Stevens. Most all of thesse -seumlous. allegataons

related to emk fe oecttaed long- before the alleged incident atd they would nev^ be

admissibieiatsany odnuhal .trial. Thus, I will not dei^i to repeat them h^e.

14. Stilse it to say, as the dep^dOiss progressed, it beeanie clear that these

witne^ aidyp i 4m depositions m sappa.

At the samditfie^ Mki, ©bert repeatedly

made niafrQidlSS:^l^&i®^iteut Ms. SteVeiis>

15. ■ ltHs«y#nn ophdoa thatlife made a calculaf# to integeot this

information,iJi^3ii;d4|osition as af0jifil,df m^dation. I belkyei Obert presaited

fMs testhhOni'llfc M tP ftiptol life ftom proce^f 4^- hi essence, Ms.
Obert hopM.fOiSi^d&bBar message friat shoAsouM use these proededm:^^ a forum to damage

Ms. Steyei®^ ifipMbS-

TlwJe6^W*Mses^ Sltewlv-Gontrfved ©iiahna

16i SteES^'sicoy vdmesses, MSi.Obertand C,JT).0-sgrPKided Avrftten statenaents.

to the pollfie isiier the incident. witopsses careMly fe^ed their repective

-4
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istatements and jng# :Stil}Stantjve changes to ett^pia their aeouraey. Tli^i, after ■completiHg

tfti#. review, e4oh:;<Silft§<&s.i!sljgaed their stalehtehtiiM^ii jienalty of peqti^^i'-

1.7. fth!e:tti,ontfaSi the; defense assuiiied that the proceed^ oh

.As.hnow turns nhf, .def^e ciounsel

23

■iS

of 'ftiege wiii|,es$ps!pd

1.8;. If :i^hhdis?p wl^er the pihsecjiitors were Gperdihl diider this same

te' ode^nasimpression. -i

py E^r

19. "Fb; py sppifsps both C.J,D.O, .hftd,. |4s. Obert are npw pfpsddihg radically

idliferent stalEm^35|S:t;^gaP&g' the alleged ineidp!^ .1 .t^U not documenl phpH bhtttg® in this

pleading — as suohJhpjhSddsS ^otild take ntnaerSh^papS. Instead, I wflLMiahiM^ a few of

iihe most signific^t,.(?]fejpsibrthe Court's oonsM'ftl^P.h.

20. i?ii^ It: l§ hdfewoithy that CJjPi©;- and Ms. Oberf ;lsp?® dbahged their

stdtepents so 1hdtf#C^:h<^#bs^y mirror ea(di,:bifBii^ ^hj£ampie,..cSj®ffll^^^^4vf4te

and Ms. Stevens ■■ebfthhiiieied. Sti^

21. Ih^sl^ and his now claiming that suffered a

''^iuniatic br^ diiiSng the ineident on Xhne 2014. This rsj& ̂ ftihtaSftcal claim, bp

In these wi;
.actions on.

-:S--

asked about

goah9i\?qi5jnfSniR«iSuit«.30i6
Seitflb,W!ish6t^t6trSSiaj



1

2-

3

4

5

7

8

9

10

11

12

13

14-

15

16

17

18

19

20

21

22

23

24

25

26

b&lli GJJkO, his mother now- contend that Ms. Stet?ehs sihrnmed CJ.D.O.'s he'8.d agdihst

i|t0 5-10 hifies'®.fctiiii3S:0f the incident WithSss rahde any simiiB daim

vifiiBt tii^: tspofce to pplij^ -j^Sc^s'On June 21, 2014^ iSpf e^d CJ,D.O, make aieh, -a- Glaim

when he was seen hy a dohloi" S6oii;afc: the mcident. NdtWiliistanding this coriteiitioSLi .bofh

GJiB.0, and his'mofer haye :refttsed to provide any-'deiailn tegMding this supposed.

:22; Third, both and his mother are npw Glalming that Ms. Stevens pushed

Gbejft down a flight of staiiS during the incident Mefther vidtness made any sunilar claim

When they i^oke to police dfdcei® .on June 21,2014-

i23v It is the defense position that these witnessesltaye collaborated and coneoeted

di^e new claims in an. .effort S^pohd to the defense; slMhts in this litigation. But; as

Tiie Brosecntors-GiiBlBiiofe Withfaold CrncMJfoMiettce

M- As previously 'Ms. Qbert and agreed to a voluntary meetteg

W$a.iie-poseeUtors .ohQ6fesfeS%:2Gl.4. On Decemb® j%-eaeh witneB testifled.* fliese

UiMitils iBted betweeu ttSfiutes and that at; leBt^.he. prosecutor was ts^ng-:

dndug th^ interviews, pptwiliistanding the eluB dJJ?tajfes of CrRLJ 4.7^C

^tatS&Btts ofMii ips^es<:i

tlh the•r/-9

-

J^^iftSltoghas sevexeiy pr^juSGitf ifee defendant s effert©, prepare for trial

2.5i Appar^ijy^ thwTG^sbeutors would like to? <§a$m that these witness ̂ Mihefits

Be pEdteBed v. Gama^ 45 Wi-Afp.. t3'2v

60ff Unff^^SB^-Sbite^OSO
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Moreover, in ligUt of the witnesses' newly-ttiinteii testimony, it is now elear

; thntfhegffisiateinents ar^ diShovnthhie pmsuaiit to Brady v. U.S. 83 (19'$3| gBj(|

.  The United StatilS; itepreme Court has made' cl^ that the proseeutoi^

S-^p&d^ t0.,poduee ail evidence. %at .could he used fiar impea^Mfttt purposes. Mm

G^m y. &mted States, 4|5:tJ.& t®lCl#2).

i'^ dow no doiibt Ihi^ fhOse. .Statements are diScove:^hfe

piffiSuaht'to Bmdy. .Onthe oneihahds fee defense is entitled to-feamv if fee witnesses hamonly

rOBiintiy changed their testimony iigardfeg fee June 21 events. Un^fee other hand, the dOfenie;

is endfled to Jknow if fee witn^s^rfeadidlready provided sthfem^nts vfeert feey-nasi

.wife fed; prdSfeQutois on Octofef- 2i> 2014 - and hovi? feOy atfempted to justiify feese

feiSmsisteitt Statements in li^t e^itei^itsaitten statements,feiiEld?^g'feB incident.

.28^;. It is clear feat fe&iCtfy^^.ij^ed to comply fentates of CrRM. 4:M nd

dn#|tdcd^pinciples.

'2a The defense is n

lepiafediy hit Ms, Stevens .ovM

tohi police ofRcei^ fe

iiik, fee pdllde investigati^s:

iferg' feat C.JiD.0. grahhed n- Ibroomstick

^ head with the stick. (^idnd|v although Ms. StesSi'

VSfas; fee "victim" and feat- P.T,PiO. had hit hen w^llc.

? tOaifi custody of feis ite& 4i evidence follovfe®. iiii

3fe ©n. Ueeember l9i CUT).©, testified fee sfita!: he had used fefefe

aK-ect^dii Ms rejcently beea.,de^dpiS>: Apparentlyji Ms. CfeSiS-ltid G-.TD.Q. decided ti bnfifi

T ■ ;#a; Univt3Sj:y,S»B^5S^^
Sfcaftfc/W^KnigRSfl^iM
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the stick ^e^ce- itaeQ^u^ be presented as evideiice iii this case. Now th^the stick has beea.

d»^tfoyedy GXMi&v isiatteaipting to downj^dy "flte molent nature of his 4amiiiig tiaat it- '

wasaot a-vetj'b'ig;§#^

3L in addUaon, theTpidibea^oitsiindieate that CXD mayhai^©! a gua at soihe; :

poffit dtiitaS'ths SacidBnl: The platm thab sobh a^^-ihe ihGident, fltey

asltbd CJ.SvQ, IS show .teai thejgua he had-useii, but CXJ.D..O.; claioaed. he epMdii-1 find it

33. m EtecMer- 19, 201% ejJi;©. tesfified

35. Oftpe

Cdaehafierisr

34, The p^seGufOrs and ih&C^^'a witness^ have ihd^e'il vifijially impossible

&i the defeise ̂  psipffle. for tiial. ©a lJeeeihber 19i. 2014, less than "d^. before trial is

sbhedified Ixj foe City's flhaliy agieed fo a^pe^ for court-ofdered

s. Y^, even dnfing the d^ef^pitpfogeisSj pb^i

35. Whiles ihufch of this imssbfi^adt Was eahsed by foe adfibhS"; "Pf the City's key

fe. Mbieover, heean^fofte lak hatiife of foe a^'sMiiMfigation, it is now*

qlprfoatll

3& m

it is iSeat foal Ife defonse is entitled fo. aMfional cfiscoveiy -

r^F-« WadiihgC(Sti'9'&t 01
@p©»?i.95®L



including a deposition process in which the City's key witnesses answer all pertinent questions,

discovery regarding CJ.D-0.'s recent medical claims, disclosure of all witness statements, etc.

Yet, given the delays that have been caused by flie City and the City's witnesses, there is no

reasonable possibility that tibis information can be available for &e scheduled trial date.

37. This Court should not force the defense to continue these matters a second

time. Rather, consistent with CrRU 4,7 and 8.3, this case should be dismissed. SuCh a

dismissd is consistent with the interests of justice.

38. At a minimuin, and in die alternative, this Court should conclude that Teresa

Obert and C.J.D.O. will not be permitted to testify at any trial of these matters.

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE FOREGOING IS TRUE AND ACCURATE TO THE BEST
OF MY KNOWLEDGE.

DATED at Seattle, Washington this 23"* day of November, 2014.

ALLEN, HANSEN & MAYBROWN, P.S.
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Todd Maybrown, WSBA #18557
lg Attorney for Defendant
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SUPPLEMENT4L DEClARdTIONJN SUPPORT OF AikDiHansdi&Maybi^ P.&
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Seattle, Waiduneioii 98101
(2061447-9681
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These mlhs,^eluded several pages, of notes
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10. Given all of these fectors, the defeise has been deprived of any feir opportunity

to defend this case attiial. The case against Hope Stevens should be dismissed widi prejudice.

I DECLARE UND0R. PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF

WASHINGTON THAT THE FOREGOING IS TRUE AND ACCURATE TO THE BEST
OFMYKNOWIJEDGE.

DATED at Seattle, Washington this S"* day of January, 2015.
I

ALUaSf, HANSEN & MAYBROWN» P.S.

Todd M^rown, WSBA #18557
Attorn^ jfbr Defendant

SiC$te^<n\nih!ngton duaic oa tid*

Dswi;
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Aiim, Bttiaen& Maybniwm rjs.
$00 Univmt^.Sfted, Su(to30(20

We^Ington^SlOl
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CITY OF KIRKLAND,

Plaintiff,

vs.

HOPE A. STEVENS,

Defendant.

No. 38384

VERBATIM REPORT OF PROCEEDINGS

FROM ELECTRONIC RECORD

MOTION PROCEEDINGS

JANUARY 6, 2015

APPEARANCES:

For the City:

For the Defendant:

Before;

Prepared by:

TAMMY McELYEA

LACEY N. OFFUTT

Attorney at Law

TODD MAYBROWN

Attorney at Law

THE HONORABLE MICHAEL J. LAMBO
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1  PROCEEDINGS

2  —oOo—

3

4  THE COURT: All right, this is the 1 o'clock motions

5  calendar. We have a number of items on the calendar. Why

6  don't we start off with the Stevens matter, Kirkland versus

7  Hope Stevens, cause 38384.

8  IIR. MAYBROWN: Good afternoon, your Honor.

9  THE COURT: Good afternoon. Counsel.

10 MR. MAYBROWN: Your Honor, I won't rehash all that's

11 been before the court. I'm sure the court recalls, because

12 we were here just a few days ago for a hearing on our

13 motion to dismiss.

14 THE COURT: Yes.

15 MR. MAYBROWN: And at the time the court deferred ruling

16 and provided what 1 think was termed remedial relief, and

17 my reading was that the court was hoping that the City

18 could get this case back in shape, that we could move

19 forward, and give the defense the proper information so we

20 would obtain due process and go forward with the trial as

21 scheduled. The best laid plans sometimes do not work out.

22 The court scheduled depositions here at the Justice Center

23 for January 2nd, 2015. The court also ordered the City to

24 turn over their notes.

25 I should note for the court that yesterday 1 obtained



(

1  transcripts from the first depositions. I have them with

2  me here today. I've not had sufficient time to redact all

3  of the names and information that would need to be redacted

4  to file them, because of the schedule, but if the court

5  wishes to see them, I could provide them to the court, and

6  we should discuss a mechanism. But, frankly, I think that

7  given what happened after the court's ruling, I don't

8  believe the court needs to review them now, although I'll

9  leave that to your Honor.

10 The depositions were scheduled for January 2nd, 2015.

11 We did everything necessary to make that happen. I

12 obtained a court reporter, I canceled other appearances

13 that I had in Spokane for that day, and I did all the

14 review and prepared all the questions that I would need to

15 do at that time.

16 I understand that the City personally notified the

17 witnesses that they needed to be here and the court had

18 directed them to be here. In paragraph 22 of Mr. Gffutt's

19 declaration, she confirms that they had actual notice of

20 the court's ruling. She spoke with Teresa Obert and told

21 her what the court had ruled, and what Ms. Obert said, and

22 I'm not paraphrasing here: I don't know if we can make

23 that, as if it was an invitation and they could come if

24 they chose to, and they chose not to.

25 I had no idea that there was ever any hesitation. I



1  came here with the understanding that we would have

2  depositions. We sat there for more than half an hour.

3  They just did not show up. And it was a willful violation

4  of this court's order. There's nothing more that you can

5  say about it. There's no excuse. There's no
/

6  justification. And we had no notice, and since then we've

7  heard nothing more.

8  I should point out, and I know it's not — it's not

9  perfectly analogous, but Ms. Stevens sits here, she's made,

10 of course, all court appearances and she's supposed to be

11 with the U.S. National Soccer Team training in California

12 today, but she made arrangements, she got permissions to be

13 here for this proceeding, as that was what was a priority

14 and was necessary, and she's done that and she will

15 continue do that. But obviously this is a difficult

16 situation for the defense, and that's why we've been trying

17 to move the case as quickly and as expeditiously as we

18 could.

19 I also want to talk about the notes that we received,

20 because that creates a further problem. I've told-the

21 court that we should have seen them before the depositions.

22 It's now absolutely clear that these notes include

23 impeachment information and important contradictory

24 information that we had never seen before the depositions.

25 And I should point out that before these interviews took



1  place, I specifically asked, the prosecutors how they

2  planned, to document these interviews. I was told I could

3  not be present, but I assumed that they would document

4  them. Now what we find out is they chose not to docioment

5  them. That was a conscious choice not to properly document

6  them through a recording or some other means. We got the

7  notes. We believe the notes have important impeachment

8  information. Of course, I need to talk to the witnesses,

9  but they're refusing to answer questions.

1,0 And I think Ms. Offutt tried to suggest that the note

11 might mean something different than the plain words of one

12 of the, notes that I pointed out to the court. That doesn't

13 make any sense, but of course that's a concern that they've

14 created, and it's impossible for us to follow up on,

15 because the witnesses did not appear as the court ordered.

16 In addition to these problems, I think I filed as soon

17 as possible after I got back to my office, a renewed

18 motion, because we got four additional witnesses after we

19 were in court for the hearing, and two of the witnesses are

20 lay witnesses, one of them who was uncooperative with the

21 police and we've never seen any statement of. The other

22 one is a new name that we just discovered or heard about

23 recently.

24 The second set of witnesses are two medical experts. We

25 don't have CVs. We don't have background information. We



1  don't have anything more about them. And at the last

2  proceeding, the prosecutors notified the court that they

3  don't have medical releases. So even if I wanted to

4  interview these witnesses before trial, without releases,

5  how could I? And that goes right to the heart of the

6  problem here. The City would like to use medical

7  information. It's conceded, basically, that medical

8  information is relevant to the proceedings. The witnesses

9  said that medical information is relevant, but they've

10 flatly refused to ansvfer appropriate questions about —

11 that are relevant to the case, and in the end will

12 contradict all of the claims that they would like to make

13 at trial.

14 So it seems to me that they want it both ways. They

15 want the court to move forward with the proceeding, hut

16 only if it's on their terms. They don't want to answer

17 questions that they think might hurt them at trial or might

18 undermine their testimony. I understand that the City

19 doesn't have absolute control over these witnesses, but

20 given the court's ruling and given the fact that these

21 witnesses basically thumb their nose at the court's ruling,

22 and we did all that we could possibly do to come to these

23 depositions, you would'think that we would have another

24 date, we would have an explanation, we would have some

25 suggestion of how to go forward. We have none of that.



1  So it seems to me that the court at this point really

2  has no choice. The witnesses have made it very clear that

3  they will not follow orders of this courts- that they could

4  assist the defense in preparing the case for trial, and

5  without that information, we ean't fairly defend the case.

6  We would be prepared for trial in mid-January, if all of

7  this hadn't been created by the misconduct of these

8  witnesses, and I suppose the witnesses could have claimed

9  that they — their lawyer wasn't available, but from what I

10 understand, Ms. Gaston was back in town on January 2nd.

11 She — I was told she came back on January 1st. She works

12 at Perkins Coie. It's I think the largest law firm in the

13 City of Seattle. They have more lawyers, paralegals and

14 assistants than any other law firm I've ever been in in

15 Seattle. And to this point, it's January 6th, we have no

16 justification except for willfulness that they didn't

17 appear.

18 Your Honor, unless the court has more questions, I just

19 don't see how we could fairly get this case ready for

20 trial, no matter how hard we've tried, because of the

21 misconduct of the witnesses and the mismanagement of the

22 City.

23 THE COURT: Okay, thank you, Mr. Maybrown.

24 Ms. McElyea or Ms. Offutt, I don't know who's going to

25 make their presentation, but —



1  MS. MCELYEA: Combination of both, yonr Honor.

2  THE COURT: Go ahead, I'11 hear from you.

3  MS. MCELYEA: Ms. Offutt first. Did you want to

4  address —

5  MS. OFFUTT: (Inaudible).

6  MS. MCELYEA: Okay. Well, your Honor, I'll — Tammy

7  McElyea, one of the prosecutors for the City. I'll start

8  off by — we were not — we're going on the premise of a

9  supplemental motion that Mr. Maybrown provided to us on

10 January 2nd. We were never served with the actual brief

11 that he filed with the court. We're under the assumption

12 it's the same one that we got on January 2nd, so we'll

13 start off with that.

14 In regards to the additional witnesses, the four

15 individuals that we had asked, that we had placed on that

16 list, one of them had been — was already in the police

17 report. Mr. Obert was already listed in the police report,

18 so it should be no surprise to the defense that the City

19 might call the individual. Up to the point of the

20 depositions, we had not placed him on the list. Some

21 information that came out from those depositions in regards

22 to the actual broomstick was part of his work tools and the

23 fact that we no longer have that information, it made sense

24 to the City that if somebody could explain what exactly the

25 dimensions or the length or the status of that particular
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1  piece of evidence, it would be the individual who uses them

2  on a daily basis. So that was the reasoning that the City

3  added Mr. Obert to the witness list at that time. And as I

4  said, that came from the information that was gleaned out

5  of the depositions from December 19th.

6  In regards to Corey Park, that was also a name that had

7  come out in regards that she was there during the incident

8  prior to the actual alleged assaults that had occurred.

9  She could testify to the demeanor of the defendant as well

10 as the demeanor of other individuals. Once — after the

11 depositions it appeared that that person could provide the

12 trier of fact with some additional information that wasn't

13 provided elsewhere, more independent individual who wasn't

14 a party to what occurred after the fact but certainly could

15 glean some light on the situation at hand.

16 In regards to the two medical individuals — and when

17 this case first came about, there was a medical release

18 that was signed by both of the witnesses in this case.

19 They saw a doctor on — later on — this happened in the

20 early morning hours. They saw the individuals later on

21 that day. At some point in the process, those medical

22 releases were rescinded, so we no longer had the ability to

23 obtain those. We did get a copy of those at the end of

24 November from the witnesses' attorney with the idea that

25 they could be used in our trial, provided a copy of those
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1  to defense. Within those medical reports, both of these

2  individuals were listed on there, contact information was

3  on there, both a phone number as well as an address, and

4  the — the individuals — obviously there was enough time,

5  and the City provided a copy of those medical reports on

6  December 3rd. So, again, it should be no surprise to

7  defense that the City may be calling them.

8  THE COURT: So let me ask you —

9  MS. MCELYEA: Okay.

10 THE COURT: — to make sure I'm following you correctly.

11 So at the end of November, the rescinded medical releases

12 were reinstated, and then —

13 MS. MCELYEA: For that particular day, yes, your Honor.

14 THE COURT: And so it was at that time that you endorsed

15 the doctors as government witnesses?

16 MS. MCELYEA: Yes, your Honor.

17 THE COURT: And you provided that information to. defense

18 counsel at that time?

19 MS. MCELYEA: Correct, on — I believe we sent — there

20 was a deposition that was supposed to be scheduled. I was

21 going to take a copy for Mr. Maybrown on — I think at the

22 end of November. That didn't occur, so then in the next

23 couple of days I was able — after the holiday I was able

24 to send him a copy of that. I believe it was December 3rd.

25 THE COURT; So prior to the December 19th deposition, it
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1  was your intent to call the doctor to testify in your case

2  in chief?

3  MS. MCELYEA: Yes.

4  THE COURT: All right. Go ahead, continue.

5  MS. MCELYEA: Thank you, your Honor. In regards to —

6  in regards to timing wise, the rules under the discovery

7  rules, under 4.7 for prosecutors, there isn't a specific

8  time frame to give defense the witness list. Even though

9  in that same — in that same rule there for the defense

10 there's a specific rule that says before 14 days prior to

11 the trial they should provide the City or the State with

12 any witnesses that they're going to have, addresses,

13 testimony, that type of thing- So the City was going on

14 that time frame. We sent this well before 14 days prior to

15 this trial, and so if there was some type of issue in

16 regards to that, the rules were clear. The case law that

17 Mr. Maybrown cited in his — in his brief, in his

18 supplemental brief, focused on cases where the prosecution

19 either gave additional witnesses the day before the trial,

20 the day of the trial, mid trial.

21 That is certainly not the situation that we have here.

22 We've given this list of individuals well before the

23 14-days expectation. Mr. Maybrown also provided us with a

24 expert doctor testimony on December 15th. So everybody's

25 been throwing now witnesses out there. We believe that
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1  based on the fact that this was given well before, and the

2  limited testimony of at least the two civilian witnesses

3  should not be a burden in this case.

4  In regards to there was — in regards to the medical

5  releases, there seems to be some confusion about that. We

6  do not have any medical release for the information that

7  Mr. Maybrown was wanting the second deposition for. We

8  have no medical release for those. We have no medical

9  reports from that particular thing.

10 The medical reports that we provided to defense counsel

11 were from the June 21st, when this incident first occurred.

12 That was the original medical release that ultimately was

13 rescinded by the witnesses, and then ultimately they took

14 that back and did provide us with those medical reports,

15 which we did provide to the defense counsel.

15 So the idea that that that's like a blanket medical

17 release is incorrect. The medical release was specifically

18 for that immediate care clinic, which is the reports that

19 we provided.

20

22

24

MS. MCELYEA: Do you want to do your part?

21 MS. OFFUTT: Sure.

Your Honor, I'd like to take just a moment to clarify

23 the timeline that seems to have been a matter of some

confusion when we were last here.

25 Mr. Maybrown indicated that he had contacted Ms. McElyea
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1  and myself via e-mail about an original date of November, I

2  believe it was 24th or 25th, and it was sometime, later that

3  I responded that we would not be available. Well,

4  Ms. McElyea and I at that time were in court, or were

5  scheduled to be in court on the date that Mr. Maybrown had

6  originally set those depositions for, and therefore

7  obviously were not available to be there. That was the

8  reason that Mr. Maybrown agreed to change the date of the

9  deposition to December 2nd. And I will clarify that I did

10 make it quite clear to Mr. Maybrown that the reason that

11 the City did not respond immediately as to the timing was

12 because we were trying to coordinate between five people

13 with both Ms. McElyea and myself being in and out of court.

14 We were trying to coordinate not only amongst ourselves but

15 two witnesses and their private attorney, Ms. Mary Gastoh.

16 We've already hashed out the December 2nd date, your

17 Honor. And I will note for the record, however, that prior

18 to the December 2nd date, Mr. Maybrown primarily contacted

19 Ms. Gaston in order to coordinate dates. It wasn't until

20 after the December 2nd date where Ms. Gaston indicated that

21 she and her clients would not be available for the December

22 2nd deposition, that Mr. Maybrown began really contacting

23 the City primarily to coordinate schedules and such, which

24 made our job understandably a little more difficult.

25 There was also some discussion of the prosecutors'
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1  silence during the December 19th depositions. I'll note

2  that in the City's response brief filed just this morning,

3  there are discovery rules that prevent the City and the

4  City's attorneys from interfering with an investigation,

5  and, in fact, there was at least one instance where

6  Mr. Maybrown instructed us not to speak at a previous

7  interview with one of the officers.

8  The witnesses have their own attorney, and their

9  attorney was there for the purpose of making sure that the

10 witnesses' legal rights were protected, and that's exactly

11 what she did. She objected when she felt that it was

12 necessary, and it wasn't the province of the prosecutor to

13 interfere with those rights as she was instructing her own

14 clients.

15 I'd like to address the prosecutor's notes that

16 Mr. Maybrown indicated were actually given on — they were

17 faxed to his office approximately an hour before the

18 court's deadline of 4:30 on the 30th. It's the City's

19 position that — still that these are work product.

20 However, they have been deemed to be discovery —

21 THE COURT: Let's move — let's move past that. I've

22 ruled on that. Counsel.

23 MS. OFFUTT: Thank you, your Honor. I would like to —

24 Mr. Maybrown addressed some of the notes that I myself took

25 on October 24th. What he's done is he's cherry-picked one
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1  line and then misinterpreted it. It's the City's position

2  that this is precisely why these were work product. I

3  understand your Honor has already ruled on it. I would

4  simply like to point out,, though, that it's naturally going

5  to cause some confusion when these notes were intended for,

5  truthfully, my eyes only as a memory jot, and that the

7  facts of the ease and any impeachable material that

8  Mr. Maybrown thinks he has uncovered in those notes is the

9  proper province of the jury.

10 Finally, your Honor, I will simply note that the

11 witnesses have been cooperative with Ms. McElyea and I,

12 They've been cooperative with the police investigation, and

13 what Mr. Maybrown claims is obstruction tactics by the

14 witnesses is no more than them simply making sure that

15 their own legal rights have not been undermined, and they

16 shouldn't be penalized for doing so.

17 MS. MCELYEA: Your Honor, the final piece that we would

18 like to address is part of the reason or part — one of the

19 points that case law is clear about in regards to the

20 defense asking the court to dismiss this case under 8.3,

21 that there needs to be prejudice shown for a fair trial.

22 Mr. Maybrown has been given the opportunity to interview

23 the witnesses, maybe not to his satisfaction or in his eyes

24 to glean enough information of what he wanted, but that's

25 not what the law requires of the City. The law requires
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1  that the City produce the witnesses, allow them to be

2  interviewed, which is exactly what the City has done at

3  this point. This isn't — anything beyond that is outside

4  of the City's control.

5  As far as the second deposition goes, this was based on

6  the defense's speculation that there was more evidence that

7  hasn't been revealed or maybe something that hasn't been,

8  you know, revealed by forcing them to talk about privileged

9  information. During the initial depositions on the 19th,

10 both private counsel and the witnesses themselves objected

11 to the questions in regards to talking about the privilege,

12 doctor privilege — doctor-patient privileged information,

13 and they didn't want to talk about those particular

14 records.

15 Mr. Maybrown has now told us that the transcripts are

16 available. Dp to this point they have not been available

17 to either the court or the City, and in order for the court

18 to get a full picture of the questions that were asked in

19 regards to those issues and what the answers were, there

20 isn't a — there isn't a full record here, and so the

21 defense is asking the court to make a ruling on a very

22 limited and basically the — both counsel's limited

23 recollection of events, which is an extraordinary ruling.

24 Case law is very clear that to dismiss a case under 8.3,

25 it's an extraordinary ruling and should be used very
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1  narrowly.

2  Under State v. Mines, which is a Division I case, the

3  court found that defense counsel have an obligation to

4  ferret out all the relevant evidence, material and

5  favorable, to a defendant, but that may not be performed —

6  that duty may not be performed by breaching a

7  physician-patient privilege, and that's exactly what he's

8  asking the court to force these witnesses to do.

9  And in closing, basically this case doesn't contain

10 complicated facts. This isn't a murder trial. This isn't

11 a theft conspiracy trial where there's a whole lot of

12 twists and turns. The facts are very straightforward. The

13 facts of that night is what we're here to discuss or to

14 determine, not what may or may not happen several months

15 after the fact, and really it comes down to this is a —

16 these are facts that go before the trier of fact to

17 determine the credibility of these witnesses and the facts,

18 find what's credible and find what's not. Everything else

19 is just muddying the waters at this point in this process.

20 Defense counsel makes several references in his brief

21 that the City is not prepared for trial and that there was

22 an issue in there in regards to there's no just cause for

23 continuance. Not in the last two months has the City ever

24 suggested or asked the court for a continuance or suggested

25 to defense counsel that we are not ready for court — for
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1  trial. We are ready for trial, and at this point we are

2  asking that the — that the court not dismiss this matter.

3  THE COURT: Okay, anything further?

4  MR. MAYBROWN: Your Honor, I think absence is somehow a

5  greater proof than argument. They have made no mention

6  that anything that's happened since these witnesses refused

7  to follow this court's order on January 2nd, seems clear

8  from their silence that these witnesses have decided that

9  they're not going to abide by this court's rulings, and at

10 this point the court has every reason to make a finding

11 that they've willfully and intentionally refused to abide

12 by the court's rulings.

13 This fields like a motion for reconsideration, although

14 the City has not filed a motion for reconsideration, and it

15 wouldn't be proper because the court made what I considered

16 to be an appropriate ruling, a remedial ruling, given the

17 circumstances we faced.

18 You can see how unfair this matter is by just focusing

19 on one particular issue, and that's the medical issue.

20 This is the first I've learned that the way they got the

21 medical records is that counsel for these witnesses

22 selectively chose to give them some medical records, even

23 though there was no medical release. As the court probably

24 would understand, if I tried to contact those doctors and

25 interview them without a release, they would tell me to
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1  take a hike. They would not talk to me, and I cannot

2  interview them now even, but the City has told you that

3  back in November they knew that they were going to call

4  these witnesses and that they had endorsed them, when they

5  didn't endorse them until December 30th.

6  But even today I could not question them about these

7  matters, and it's especially unfair because during the

8  depositions I asked very appropriate questions, what

9  medications were you on on January 21st? Are you on

10 medications now? Have you — what was this

11 hospitalization? Did it have to do with this incident?

12 Yes. Did — I could go on and on, but I don't want to

13 repeat myself. But they want to — they want to have it

14 both ways. They want to present what limited medical

15 information they think might help them, even though it's

16 not. true and perhaps would be unfair to do that, but they

17 want us to have no opportunity to examdne or follow through

18 and get additional information, and that can't be what's

19 expected by the rules.

20 THE COURT: Were you aware of the medical professionals

21 that were going to be called as government witnesses?

22 MR. MAYBROWN: I wasn't. I thought that I got that

23 information as impeachment, because I didn't know how they

24 got it. I was going to ask about it, but I didn't know how

25 the City even obtained it. I got in the mail I think an



21

1  additional disclosure wliich had, I think, three or four

2  pages of medical records, and I ass-umed — I assumed that

3  the attorney had provided it, but I never saw a release, I

4  didn't know how, and I was planning to ask questions of the

5  witnesses about the medical issues, but I was told over and

6  over again irrelevant, none of your business, you shouldn't

7  be asking those questions, whenever I asked about medical

8  information.

9  THE COURT: Plaintiff's counsel indicates that they

10 advised you at the end of November they were calling this

11 Dr. Jing Jen and endorsing her as a government witness.

12 Were you provided that information at the end of November?

13 MR. MAYBROWN: I was not. I should say in fairness, I

14 did get the records, and the records were typed out. And I

15 can show them to the court, they're very — there are just,

16 a few records. But I never got the names of the witnesses,

17 and I suppose I could have looked through those records and

18 tried to see who the medical providers were, but I didn't

19 have any context to it, except for they just came to me in

2 0 the mail.

21 And in contrast, when we were last in the court for a

22 pretrial, I listed our medical witness. Dr. Herring, who's

23 an expert on — a national expert regarding concussions,

24 and since then I've provided his CV, I've provided medical

25 reports, and I provided additional information, and that's
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1  what they received subsequent to us endorsing him as we —

2  as we did at the pretrial hearing. We haven't listed or

3  identified anybody new.

4  But think about what's — what we have to do here. They

5  expect us to do these depositions, although the witnesses

6  won' t respond and they won' t appear. We would —how are

7  we going to get the records that we need? How are we going

8  to interview these other witnesses who have just now been

9  named to us? And the reason I said way back when that we

10 needed to have these depositions in November was because I

11 knew that they — that they, meaning the witnesses, were

12 going to be difficult and they were going to ultimately try

13 to jam us to make it impossible for us to prepare for

14 impeachment for trial, and that's exactly what happened,

15 totally outside of our control.

15 When the City's prosecutors told me they couldn't be

17 available on a certain day, I said as a courtesy I'll

18 change it, but time is of the essence. I've been saying

19 that over and over and over again. And the issue about

20 just cause is that we think it would be totally unfair to

21 require us to ask for a continuance so we can chase down

22 all this additional information. I mean what's the court

23 to do? Arrest these folks and force them to Come to

24 depositions? That's — that's not what we're seeking. If

25 they refuse to come when they're notified of a court order.
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1  what more can the court do?

2  So it seems to me at this point that we have been so

3  badly prejudiced because we can't respond to the

4  information — I provided declarations to show some of the

5  impeachment. And Ms. Offutt says that the note is somehow

6  ambiguous. It says: Tell she had been, drinking, question

7  mark? No. Tired and had been crying. What's to

8  misinterpret? The witness told her no when she asked if

9  he — he could tell whether she had been drinking. And

10 that's exactly the information we needed to know, because

11 that's been our position all along, that Ms. Solo

12 Ms. Stevens wasn't intoxicated, she was concussed when she

13 was hit over the head with a stick.

14 So it seems to me-that at this point we've done

15 everything humanly possible, moved heaven and earth to get

16 this case prepared for trial, and we've been defeated at

17 - every turn.

18 THE COURT: All right, anything further?

19 MS- OFFUTT: Your Honor, Mr. Maybrown has mentioned that

20 we've made no mention of the witnesses refusing to

21 cooperate because they haven't refused to cooperate. We

22 attempted to serve them personally with subpoenas to appear

23 on Friday, but we were given hours to do so, just over two

24 days, I believe it was. And they were notified that it was

25 going to happen, but they were not able to at that time
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1  consult with their attorney. We had no idea at that time

2  if their attorney would be able to be present, and we

3  hadn't heard from them after that. So once we — and it is

4  our understanding that at that time they had not been

5  served with subpoenas. So it's not that they were refusing

6  to cooperate, it's that they were not served with the

7  proper paperwork because their schedules weren't revolving

8  around this case.

9  Did you have anything else?

10 THE COURT: Does that conclude your comments?

11 MS. OFFUTT: Yes, your Honor.

12 MS- MCELYEA: Yes, your Honor.

13 THE COURT: All right. Well, at the risk of sounding

14 like a broken record, the court already decided that some

15 of the inquiries that defense counsel made during the first

16 deposition were relevant and the witnesses refused to

17 answer. Those inquiries included was the defendant taking

18 any medication at the time of the alleged event and the

19 recounting of that event to police investigators and was

20 the witness taking that medication during the testimony at

21 the deposition. Those are relevant inquiries, as I

22 mentioned, and, again, I've already stated this at the

23 earlier ruling.

24 But whether or not a witness is under the influence of

25 alcohol, narcotics, hallucinogens, sleep aids, antianxiety
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1  drugs, anything like that, during the time that witness

2  witnesses an event and during the time that that witness

3  recounts what they observed to police investigators is

4  entirely relevant in an assault trial or any type of

5  criminal trial. So I ruled that the witnesses should have

6  answered those questions for defense counsel at the time,

7  and it was improper to order the witness not to answer

8  those questions. That was the reason for the dep — the

9  second deposition, and it was a quick — the court set a

10 fairly quick deposition because time is of the essence in

11 this case.

12 Trial is scheduled. People keep mentioning^January

13 20th, but the readiness is a week away.. At the readiness

14 hearing, both parties will announce to the court whether or

15 not they're ready to proceed to trial. So: essentially both

16 parties have one more week to be prepared to go to trial.

17 If not, it's the readiness hearing when the parties should

18 announce to the court that they're not ready and what their

19 difficulties are, why they're not ready. Once the court

20 hears the reasons why one side or the other is not ready,

21 then the court is to issue remedies for that. That could

22 be a continuance or that could be an order requiring a

23 deposition, that can be a material witness warrant. So

24 it's not the 20th, it's the 14th, and that's about one week

2 5 away.
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1  The court is certainly not going to send officers out to

2  arrest witnesses. The witnesses are not a party to this

3  action. Ms. Stevens is a party to this action, and the

4  City of Kirkland is a party to this action. . However, the

5  witnesses are material witnesses.

6  Both parties have argued and I believe testified or

7  written in their briefs that the police have acknowledged

8  there are no other witnesses to this case. No police

9  officer that I'm aware of witnessed this case. It's the

10 two witnesses that the defense seeks to interview, so they

11 are material witnesses.

12 Case law is clear, the defense counsel has a right to

13 interview witnesses prior to trial. Defense does not have

14 to wait to hear answers to questions for the first time

15 while the jury is sitting there. The defense has a right

16 to examine witnesses and be prepared for trial. By not

17 answering questions concerning whether or not the defendant

18 was under the influence of medicines and narcotics and

19 alcohol by not answering questions concerning what the

20 defendant was seeing the doctor for, when the City is

21 endorsing a doctor as a government witness was improper.

22 Again, the impetus for the second deposition.

23 Now, the witnesses have chose not to respond to the-

24 second deposition. That's up to the witnesses. And I have

25 also indicated that I wanted to review the transcripts of
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1  the first deposition before I make a final ruling on the

2  motion to dismiss, and I'm going to do that, and I

3  understand you have that deposition transcribed for the

4  court, Mr. Maybrown. I'll take that opportunity to review

5  that.

6  In the meantime, I'm going to require that the

7  witnesses sit for a deposition once again so that

8  Mr. Maybrown can finish the interview of these people.

9  So Ms. McElyea or Ms. Offutt, tell me between now and

10 Friday what is the best day for your witnesses to appear

11 here at Kirkland Municipal Court so that they can finish

12 the interview with Mr. Maybrown?

13 MS. OFFUTT: Your Honor, I believe that both Ms. McElyea

14 and I are out of court on Friday. Thursday or Friday would

15 be amenable dates.

16 THE COURT: Thursday or Friday what?

17 MS, OFFUTT: Would be amenable dates.

18 THE COURT: Okay. Mr. Maybrown?

19 MR. MAYBROWN: Your Honor, I'm in Yakima for court on

20 Friday. I am available — I can be available on Thursday,

21 but I would certainly prefer not to be jerked around, and

22 I'd like to get some notice about whether they're truly

23 going to appear, because they haven't given any indication

24 that they would. But I will clear any calendar necessary

25 if I truly hear they're going to appear, I don't want to
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1  have to pay for another court reporter if they're not going

2  to show up, but I'll do it if it's necessary. I would —

3  as an officer of the court, I will provide the depositions,

4  but they're going to clearly show everything that I've

5  already testified to in my declaration and more.

6  THE COURT: I'll review them in camera. So let's have

7  the deposition then on Thursday, January 8th at 8:30 at the

8  Kirkland Municipal Court.

9  Is there any reason — let me ask plaintiff's counsel,

10 any reason why the witnesses cannot appear for that?

11 MS. OFFUTT: Not that I'm aware of, your Honor.

12 THE COURT: Okay. So Mr. Maybrown, there you go. I

13 know you are paying for the court reporter every time to

14 come out for this.

15 MR. MAYBROWN: Can I ask whether they've inquired

16 whether they would be willing to appear?

17 MS. OFFUTT: I don't know what their schedule is, if

18 that's their question.

19 MR. MAYBROWN: It's not scheduling. I don't think that

20 that's the issue at all. I don't think that they had

21 something else on the schedule. Have they said that they

22 would appear to the court's order, is I guess my question?

23 MS. OFFUTT: They have been very agreeable to the

24 court's orders so far. I have no reason to understand that

25 they would not follow the court's order at this point.
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1  THE COURT: Okay. So let's have the deposition then

2  take place here, as I mentioned, Thursday, January 8th,

3  8:30. And then I'm going to have all parties reconvene

4  here again next Tuesday, January 13th at 1 p.m. That's the

5  day before the readiness. I will have had an opportunity

6  to review transcripts at that time and will have heard the

7  status of the second deposition by that time hopefully.

8  MS. MCELYEA: Your Honor, do- you want an order to appear

9  made out for the 13th?

10 THE COURT: For the next motions hearing, yes.

11 MS. MCELYEA: Okay.

12 THE COURT: And then we'll need an order, a new order

13 for Thursday, January 8th at 8:30 as well for the

14 deposition for the two City witnesses.

15 MR. MAYBROUUSf: Your Honor, I spoke with Ms. Stevens, and

16 she would like to join the team for training, as is her

17 responsibilities. Would she be permitted to appear via

18 phone at the next proceedings, given these circumstances

19 and how things have changed outside of our control?

20 THE COURT: Sorry, are you speaking of the 13th and the

21 14th, so you know —

22 MR. MAYBROWN: Well, I'm thinking of the 13th and the

23 14th at this point, although I mean obviously if she needs

24 to be here, we'll consult with the team. But I'm so

25 suspicious about these witnesses showing up, and on top of
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1  that, of course, the court hasn't even said anything about

2  these four new witnesses that I — that I've just been

3  notified of.

4  MS. MGELYEA: And, your Honor, do you want a blank order

5  in regards to the witnesses (Inaudible)?

6  THE COURT: Yes.

7  MS. MGELYEA: I need to go out. We don't have any blank

orders in the —

9  THE COURT: Mr. Maybrown, it would be the court's intent

10 to address the endorsing of additional witnesses at. next

11 Tuesday's motion hearing.

12 MR. MAYBROWN: Okay. Thank you, your Honor, and —

13 the COURT: I guess I would also indicate that you

14 should, if it's your intent to interview them prior to

15 trial, you should make every effort to do that this week as

16 well so that I can hear about any difficulties you might

17 have next Tuesday.

18 MR. MAYBROWN: Okay.

19 (END OF RECORDING.)

20 —oOo—

21

22

23

24

25
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CERTIFICATE

STATE OF WASHINGTON )
)  ss.

COUNTY OF KING )

I hereby declare under penalty of perjury that the foregoing
transcript of proceedings was prepared by me or under my
direction from electronic recordings of the proceedings,
monitored by me and reduced to typewriting to the best of my
ability;

That the transcript is, to the best of my ability, a full, true
and correct record of the proceedings, including the testimony
of witnesses, questions and answers and all objections, motions
and exceptions of counsel made and taken at the. time of the
proceedings;

That I am neither attorney for, nor a relative or employee of
any of the parties to the action; further, that I am not a
relative or employee of any attorney or counsel employed by the
parties hereto, nor financially interested in its outcome.

Dated this 10th day of June, 2015.

Linda A. Owen
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dismiss on Jamiary 8,2015 detaining fee City's witnesses' failure to appear for a second
deposition on Januaiy 8,2015.
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1  PROCEEDINGS

2  —oOo--

3

4  THE COURT: All right, let's take the Stevens matter

5' first.

6  MS. MCELYEA: Thank you, your Honor, Tammy McElyea for

7  the City. It's the Hope Stevens matter, 38384

THE COURT: All right, I did have a chance to review the

9  last briefing from both counsel. Let me — since we're

10 still proceeding with the motion to dismiss, Mr. Maybrown,

11 and that's your motion, I'll hear from you first, and then

12 I'll let the City respond, if they like.

13 MR. MAYBROWN: Thank you, your Honor, and I'm going to

14 try not to repeat the arguments that have been made. I'm

15 sure that the court recalls. I do want to just highlight a

16 couple of things that have happened since the last court

17 hearing.

18 Obviously the court gave the City one additional chance

19 to try to produce the necessary witnesses. The court also

20 deferred ruling on the motion to dismiss based on the late

21 disclosed witnesses, the four witnesses that we hadn't had

22 notice of before the end of the year, and I've tried to

23 handle both.

24 Of course, we came for a deposition, as had been ordered

25 on January 8th. The witnesses did not appear. We had no



1  prior explanation, notice, anything. What we've heard

2  since then, I think the court saw, that someone in the

3  household told a police officer that the witnesses were out

4  of state. I don't believe it for a minute. And, frankly,

5  I did a little bit of follow-up, because I know that

6  Ms. Obert has a business in Bellevue and that I sent an

7  investigator, it's open to the public, to see what was

8  going on there, and it's open,- from all appearances it's

9  remained open over the last weeks, and Ms, Obert was there

10 this morning. And I have a declaration from the

11 investigator who saw her there at 8:30.

12 So if the City really intended to locate these people,

13 it's very easy, if they truly wanted to, or if the

14 witnesses were telling the truth, we wouldn't see them

15 working when supposedly they're claiming they're not

16 available or they're not in state. I just don't think it's

17 believable. I think at this point the court has given

18 every opportunity for the City to produce these two

19 material, critical witnesses to answer questions, and

20 they're just not going to appear and they're going to lie

21 and they're going to deceive the court, and I think that

22 that's outrageous conduct.

23 Secondly, the court asked me to follow up and find the

24 four witnesses, or at least see if I could interview them.

25 The two medical witnesses, not a surprise to me, have no



1  release, they're unwilling to speak with me at all, and, in

2  fact, I got an e-mail from their lawyer, which I attached,

3  just so the court could see, and the witne — and she told

4  me that they haven't even been subpoenaed as far as she's

5  heard from the witnesses. So to her knowledge they were

6  not going to participate at all in the case, and they

7  certainly wouldn't talk to me.

8  Jeff Obert, who is a family member of the complaining

9  witnesses here, we found out from the City, was actually at

10 home. I asked to interview him on the 8th, after I

11 completed the interviews with — or the depositions with

12 the other witnesses. He didn't show up either. And the

13 last witness, who is Ms. Parks, we had an investigator try

14 to contact her. She's in the state of Florida. She's

15 basically said she's not decided if she's even going to

16 come to Washington to this trial and she's not agreed to an

17 interview unless she decides she's going to come.

18 So I've struck out on all counts. I mean we've been

19 placed in an untenable situation. There are six witnesses,

20 four of whom who have just recently been revealed tP us who

21 won't cooperate in any way and can't be interviewed. We've

22 got the two material witnesses, and I know the court has

23 had a chance to look at the deposition transcripts, and I

24 think they bear out everything that I reported to the court

25 and maybe a lot more as well. But clearly Ms. Stevens has
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(

1  been advising the City and the court that we wanted to go

2  forward with this trial as scheduled. We were forced to

3  continue it once because the witnesses wouldn't cooperate,

4  and the court had tq schedule depositions. They didn't

5  cooperate with — at the depositions. They finally came

but refused to answer numerous material questions. This

court has ordered them to come ho depositions since then

twice to try to remedy the situation. They've refused.

I don't think that we should be forced to go to trial

10 unprepared or to request a continuance, and that's exactly

3_1 what the cases say makes out an 8.3 type of violation. At

12 this point we'd ask the court to dismiss the case with

]_3 prejudice. I don't see how we could have a fair trial, nO

14 matter how hard we tried, given the position that we've

15 been placed in, and numerous witnesses who are unwilling to

cooperate and shouldn't be allowed to testify at a trial.

17 the COURT: Thank you. Counsel.

18 City care to respond?

19 MS. MCELYEA: Thank you, your Honor. In regards to

20 Mr. Maybrown's original motion to dismiss, was completely

21 based on the fact that the two primary material witnesses

22 had not shown up for the deposition. Those depositions

23 have occurred. The court was given a copy of those

24 depositions at the last hearing last week, and when you

25 look at the amount of material that was provided in that —



1  in those two transcripts, one 81 pages long, the other one

2  84 pages long, numerous — there were very, very few

3  I questions that they refused to answer. The questions

4  regarding the specific incident, they had no problem

5  answering.

6  The questions that they refused to answer were based on

7  medical privilege, doctor-patient privilege, and that was

8  invoked, and as you saw going through the transcripts, you

9  ] saw where those were the specific things.

10 So the amount of information that was provided within

11 those — that original December 19th deposition covered,

12 quite frankly, the majority of the information regarding or

13 the facts regarding this case. So the fact that counsel

14 says that they refused to answer so many questions is

15 rather inaccurate when you look, at the amount of

16 information that was provided in those depositions.

17 So just based on his original motion to dismiss, it's a

IS moot point at this point, because those depositions did

19 occur. Again, the City goes back to case law that says,

20 yes, he's entitled to an interview of the City's witnesses.

21 He's not entitled to a perfect or successful one. And,

22 again, like I said, the information — there was ample

23 11 opportunity to talk about the facts of this case, and that

24 was shown in the depositions, of the transcripts that was

25 provided.
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1  As far as then the material witnesses not appearing for

2  the second deposition, we did the same thing that we did to

3  the prior, we attempted to serve them with subpoenas to

4  appear at that point. There were numerous contacts that

5  the police attempted to make in that short amount of time.

6  Officer McGrath was told by Mr. Obert at that point that

they were out of town. The City has no other way — we

attempted to make contact with them. The voicemails

9  excuse me, the voicemails that we got through to, basically

10 the box was full. We cOuld not leave a message.

11 So the fact that Mr. Maybrown says she has a business,

12 it was open. Businesses are open whether the owners of

13 those businesses are there or not. To say that she was

14 there, he has no information providing that.

15 But the bottom line is, is that in this particular case,

15 again, his original motion to dismiss was based on that

17 depositions didn't happen. They didn't happen. Everything

else after that, there has not been an additional motion18

19 noted at this point. It's just declarations of

20 supplemental.s from the original motion to dismiss. City

21 believes that the defense has had ample opportunity to

22 interview the two primary witnesses at this point and that

23 we would ask the court not to dismiss at this time and

24 continue this on the trial track,

25 As far as the additional four witnesses, we complied



1  with 4.7 by saying that these are witnesses that the City

2  may potentially call. There are oftentimes witnesses on a

3  list that we may or may not call. There are some officers

4  that are currently on the list. After talking with them

5  and going through defense interviews with them, that

they're not, they'll just be cumulative witnesses at this

point. So the City has complied with the 4.7 by

allowing — or notifying the defense of who those witnesses

9  would be. So at this point we are asking that the court

10 not dismiss this case and allow it to proceed to trial.

11 THE COURT: All right, thank you, Counsel.

12 Anything further?

13 MR. MAYBROWW: Just so it's clear for the record, this

14 business is a solo operation. There's nobody else that

15 works there, and she was present today. If there was any

16 desire to make them available, as the court has ordered,

17 they could have just as easily made attempts to contact

18 them by going to where she's employed. They chose not to

because to be frank, I think that it's clear that they're

not going to answer appropriate questions. They'll answer

21 what they want to answer, but they won't provide me any

22 information that would be appropriate impeachment

23 information. That's, just the way it is, and that's not

24 fair. That's not the way a proceeding should be. We've

got their notes, and there's no indication in those notes

19

20

25



10

1  that they refused to answer any of the prosecutor's

2  questions, and they discussed mental health in those notes.

3  So it's just been not — a one-way street here, and that's

4  not the way the process should be.

5  THE COURT: All right, thank you. Counsel.

6  All right, well, as I mentioned when I first came out on

7  the bench, I've read all of the recent declaration and

8  memorandum, as I have since the very beginning of this

9  case, and this court makes the following comments, after

10 having had the opportunity to review as well both

11 transcripts generated as a result of the depositions in

12 this Case.

13 The pattern of the City's witnesses' failure to

14 cooperate with defense interviews is well documented.

15 We've been here for hearings several times.- In short, the

16 City's witnesses only agreed to speak initially to the

17 defense after the court ordered a deposition, several

18 months after the City filed charges against the defendant.

19 After the court ordered the deposition, the interview was

20 delayed several times but eventually took place. Of note,

21 during the one and only interview with defense counsel, the

22 witnesses declined to answer questions concerning the

23 witnesses' medical prescriptions he was taking and

24 apparently under the influence of at the time of the

25 alleged assault as well as medical and mental status at the
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1  time of the alleged assault and at the time of the first

2  interview. The witnesses claimed lack of relevance and

3  privilege/ and that's clearly indicated in the depositions.

4  Defense immediately moved to dismiss and the court

5  scheduled a hearing on the matter. The court ultimately

6  reserved ruling on the motion, however, and issued remedial

7  orders requiring the City's witnesses to sit for a

8  follow-up deposition in order to answer the relevant

9  questions. The witnesses declined to appear for this

10 court-ordered second interview. It was reported to this

11 court that police officers were not able to locate the

12 witnesses in order to apprise them of the new deposition

13 date. Still, one of the witnesses talked to the prosecutor

14 by phone, according to the prosecutor's own declaration,

15 and when told about the court-ordered interview, the

16 witness simply stated: I don't think I can make that.

17 The defense again moved to dismiss, and the court held

18 another hearing. Concerning the witnesses' failure to

19 attend the court-ordered interview, the City responded by

20 saying the court did not give the parties enough time, and

21 a holiday occurred in the interim making scheduling a

22 challenge.

23 With the trial readiness now only one week away, the

24 court ordered another interview. The court asked the

25 prosecutors what day during the remainder of the week would
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1  be a good day for the attorneys and the witnesses to meet

2  with defense counsel for the follow-up interview.

3  Plaintiff's counsel advised the court Thursday was the best

4  day and indicated there was no reason why the attorneys and

5  witnesses could not be available at that time. The defense

continued to object and moved to dismiss, stating the

defendant would have little time to prepare for trial, even

if the witnesses appeared for a successful interview.

9  In addition, defense counsel made the court aware they

1L0 were having to schedule a stenographer for every attempted

11 interview and that defense counsel had other court

12 appearances throughout the state that were creating

13 substantial conflicts.

14 In light of the fact that trial was fast approaching,

15 the court ordered the interview anyway and ordered that it

16 occur on Thursday, January 8th, 2015, over the defense

17 objection.

Ig It is now reported to this court that the witnesses

19 again failed to appear for a second time for the

20 court—ordered interviews. According to the declaration by

21 the prosecutors, both witnesses have left the state.

22 In addition, on December 30, 2014, more than six months

23 after the government filed charges against the defendant,

24 and less than two weeks before trial readiness, the City

25 filed an additional witness list endorsing four additional
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1  witnesses. The witness list included two medical health

2  professionals,- a doctor and a physician's assistant. Both

3  apparently took part in examining the alleged

4  victim/witness after the assault.

5  The defense again moved to dismiss charges, citing

6  mismanagement on the part of the prosecutors by waiting

7  over six months to endorse expert witnesses only days

8  before trial. Again, the court chose to reserve ruling and

9  urged defense counsel to attempt to interview the

10 newly-endorsed witnesses with the time left before trial.

11 Today, according to declarations filed by the defense,

12 the two medical professionals have declined to discuss

13 their involvement in this case citing privilege. It's

14 interesting to note that the government has endorsed two

15 doctor witnesses, albeit late, to testify as to the

16 condition of the alleged victim following the altercation.

17 Still, both medical witnesses are refusing to discuss the

18 case with the defense. Consequently, the defendant will

19 hear this crucial testimony for the first time during trial

20 in front of the jury. The testimony, and that of others —

21 this testimony, and that of others, will be a complete

22 surprise to the defendant.

23 According to defense counsel, the third witness endorsed

24 by the City on December 30th, 2014 is Jeffrey Obert.

25 Working with the prosecuting attorney, the defense arranged
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1  to interview Mr. Obert on January 8th, immediately

2  following the depositions. Mr. Obert declined to appear

3  for the interview.

4  Interesting to note, according to the declarations filed

5  by the City prosecutors, it was Mr. Obert that answered the

6  door or otherwise talked to police officers prior to the

7  January 8th deposition and advised the police officers that

8  the other witnesses had left the state. Consequ.ently, it's

9  clear to this court that Mr. Obert was at home and

10 available for the interview but declined.

11 The fourth witness added to the government's list on

12 December 30, 2014 is a Corey Parks. According to the

13 declaration filed by the defense, this witness lives in

14 Florida and has also declined to be interviewed over the

15 phone. According to the declaration, Ms. Parks states she

16 has not received a subpoena to appear in .court. Apparently

17 Ms. Parks stated to investigators that she will let the

18 defense know if she decides to come to Washington.

19 Consequently, there are four witnesses that have all

20 refused to talk to defense counsel. These witnesses were

21 added to the government's witness list less than two weeks

22 before trial readiness and more than six months after

23 charges were filed. Now trial readiness is tomorrow. All

24 witnesses have refused to speak to defense counsel. There

25 are two witnesses who are avoiding interviews with defense
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1 counsel and twice declined a court-ordered deposition.

2  Because the defendant's speedy trial right expires February

3  2nd, 2015, this matter must proceed to trial this month and

4  begin on January 20, Defense counsel has not had a

5  sufficient opportunity to adequately prepare a material

6  part of the defense and the defendant will clearly be

7  impermissibly prejudiced if the trial were to proceed this

8  month.

9  A dismissal of a criminal prosecution is an

10 extraordinary remedy, as both counsel bring up many times,

11 available only if the accused rights have been prejudiced

12 to the degree that the accused right to a fair trial has

13 been materially affected. Here the defendant's right to a

14 fair trial has been materially affected, in that the

15 defendant is now at the point where she is compelled to

16 choose between two distinct rights, either proceed as

17 scheduled and hear testimony from many witnesses for the

18 first time during trial, thereby violating her effective

19 assistance of counsel, right to confront witnesses, and

20 right to fair due process, or give up her right to speedy

21 trial and ask for yet another extension in hopes the

22 witnesses may cooperate. The government simply cannot

23 force a defendant, a criminal defendant, to choose between

24 these rights.

25 Defense motion to dismiss pursuant to Criminal Rule 4.7
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1  and 8.3 is granted. All charges are dismissed.

2  MS, MCELYEA: Your Honor, there is a no-contact order in

3  effect for two different people under the same cause

4  number, but so — but on this particular it doesn't specify

5  the two, so I don't know if we need two separate ones

6  that —

7  THE COURT: We probably should have two separate ones —

8  MS. MCELYEA: Okay.

9  THE COURT: — that indicate the names of each on the

10 order.

11 MS. MCELYEA: All right, thank you.

12 And, your Honor, in light of your ruling, when — when

13 could we anticipate it in writing?

14 THE COURT: That's up to counsel. If you want to

15 present an order to me.

16 MS. MCELYEA: Okay.

17 MR. MAYBROWN: Okay, your Honor —

18 THE COURT: Be happy to review it and sign it.

19 MR. MAYBROWN: Your Honor, I have an order which

20 reflects what the court has considered and incorporates the

21 court's oral ruling. If that would be sufficient with the

22 court, that would be sufficient with the defense. If the

23 court wants us to prepare findings, we. would prepare

24 findings and conclusions- I'm satisfied either way, but

25 I'll defer to the court. And perhaps the prosecutor would
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have —

THE COURT: Does the prosecutor wish to be heard?

MS. MCELYEA: No, your Honor.

THE COURT: Then I'll sign your order. Counsel.

MR. MAYBROWN: Okay.

THE COURT: If you have One ready.

MR. MAYBROWN: Would this be — dismissal be with

prejudice, your Honor?

THE COURT: It will be with prejudice.

(INAUDIBLE COMMENTS.)

THE COURT: Perfect, perfect. Thank you.

MS. MCELYEA: And, your Honor, in regards to the

depositions that Mr. Maybrown provided to the court, the

City at this point, because they were not redacted, would

ask that those be sealed as part of the record.

MR. MAYBROWN: Your Honor, we would concur and think

it's most appropriate. If it turns out that there is a

need for an appeal, then we might return to the court and

ask to submit a redacted version, but at this point we'd be

satisfied with the record that's been made and we don't

think there's a need to file it. We think that the

Bone-Club factors would allow for a sealing under these

unusual circumstances, but would, of course, defer to the

court.

THE COURT: Let me reserve ruling on that, Mr. Maybrown
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1  and Ms. McElyea. I want to reserve the criteria for that.

2  I think you are probably correct. However, the appellate

3  case law trending thus far is for open courts and open

4  files, and courts are to be slow to seal or close the

5  courtrooms to the public, so let me review the criteria,

6  and I'll just have my staff let you know one way or the

7  other- If 1 decide not to seal them, then I'll schedule a

8  hearing and let^ you both address the court concerning that.

9  MS. MCELYEA: Thank you, your Honor.

3_0 MR. MAYBROWN: Thank you very much, your Honor.

11 the COURT: All right, I've signed the order.

12 MR. MAYBROWN: Thank you.

13 (PROCEEDINGS ADJOURNED.) ^
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TAMMY MCELYEA, City of Kirkland Prosecuting Attorney's

Office, 123 Fifth Ave., Kirkland, WA 98033 for Plaintiff; and

TODD MAYBROWN, Allen, Hansen, Maybrown & Offenbecher, P.S.,
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1  MOTION CaLEaroAR IN PRO0RESS

2  WHEREUPON, the following proceedings were had and done to-

3  wit:

4  MR. MAYBROWN: Good morning, Your Honor.

5  MS. McELYElA: Good morning, Your Honor.

6  COURT: So we're here on City of Kirkland versus Stevens.

7  Preliminarily I'll grant the defense motion to strike the, uh,

8  amicus brief filed in this case. There's no provision for amicus

9  briefs in the Rules of Appeal from courts of limited jurisdiction.

10 And that's for the simple reason that the courts, uh, the

11 decisions of the Superior Court are not published so there's no

12 precedential value to them, and therefore no reason why anyone

13 would want to file an amicus brief in Superior Court.

The only reason why anyone is here this morning other than

15 me, the clerk and the lawyers is because of the notoriety of

16 Ms. Stevens. But defendant's notoriety doesn't ma— give a case

17 precedential value. So that said, we're ready to get started with

18 the merits. And so Ms. McElyea, if you'd like to go ahead?

19 MS. McELYEA: Thank you. Your Honor. Good morning. Tammy

20 McElyea for the City of Kirkland. In this particular— and do you

21 mind if I stay seated, or...?

22 COURT: That's fine. Whichever you prefer. You're welcome to

23 come up to the bar or stay, be seated there at the table.

24 MS. McELYEA: Okay. Perfect. Thank you so much. The question

25 that the City is asking this Court to answer is: How did the trial

26 court get to this extraordinary remedy of dismissing these matters

^^7 under 8.3 and 4.7 without even considering any less drastic

Motion Hearing 2
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remedies, or allowing just this case to go to trial? We are asking

this Court today to find that the trial court abused its

discretion in the foil-'- in the following manners.

We look at Court Rule 4,7. There is a provision in that rule

that states that the Court may at any dismiss an action if the

Court determines that the failure to comply with an applicable

discovery rule, or an order issued by the Court that is the result

of a willful violation or a, or of gross negligence. And that that

action prejudiced the ju— prejudiced the defendant by such

failure.

This rule is extremely detailed as to what the obligations of

the prosecutor is. It goes through, urn, every single step that the

prosecution has to meet. There are two specific subsections of

that rule that talk about investigations and how no party shall

interfere with the other party's ability to investigate or impede

their investigation.

There is also a second subsection on the ongoing duty to

disclose where a party discovers additional material and it's

their duty to continue throughout that process, including the

trial process, to make sure that that information is provided to

the other side. They even put in a provision: If discovered during

trial the Court shall be notified.

So the idea that this rule, there's an ongoing duty to

disclose things. There is no bright line, okay, on this particular

date everybody needs to stop giving everything. That's just not

how trial practice works. And in this particular case, the defense

claimed that filing a witness list twenty-two days prior to the

Motion Hearing
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week of trial was a violation of 4.7.

Nowhere in the plain language of the rule or in any of the

case law that's currently active is that the case, or would they

find this as a violation.

The case law is very specific to what they found as

unreasonable to the prosecutor. Providing discovery day of trial;

failing to subpoena a victim for trial; failing to disclose names

and addresses of witnesses unless one day— oh, until one day

before trial; not being prepared for trial the day of trial;

failing to disclose exculpatory evidence until the middle of

trial. These are what the Court, the Washington courts have

consistently found as unreasonable.

Giving a witness list twenty-two days prior to trial week did

not fall under that extreme case. The defense argues, he even

argued during the trial court proceedings that he made attempts to

contact these four individuals that were on our witness list, to

no avail because they refused to talk to him.

And case law also shows us that witnesses, there isn't a duty

for them to talk to the defense. It's the duty of the prosecutor

not to interfere with those interactions, or prevent, or all the

case law that we found in regards to this type of situation. The

prosecutors would say, don't show up to these hearings, or these,

interviews, unless I'm there, or the prosecutor is there. Or that

they've told them don't talk to them or your plea bargain will go

away. That simply isn't the case here. And as long as the City

does not interfere or engage in impeding on the defendant's

process then no misconduct and no violation of 4.7 can be found.

Motion Hearing
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If we go— the only thing that the Court, there are two

things that the Court ordered the City to do. One was to produce

our interview witness, our witness interview notes. We did that

very promptly. It was done by the end of business day on the day

the Court ordered that. The other part was that they, he ordered

depositions. We did, we went above and beyond doing our due

diligence in order to make that happen. Make the, um, them

available as best that we could at that point. But again it comes

back to, this is around what the witnesses did.

And ifs like, even though the trial court found the

defendant had been prejudiced, the trial court did not find that

it was the City's action that violated any discovery rule or

order, and the trial court didn't find that the City acted

willfully or in gross negligent, in a grossly negligent manner.

Therefore the...

COURT: Yeah. It appeared to me that where things got confused

here was that because we had this series of hearings. That the

December 30*^ hearing was off. It clearly stated to the Court that

the two things that the case law indicates you have to have in

order to have a dismissal is a proof by the defense of arbitrary

action or governmental misconduct and, secondly, prejudice

affecting the, uh, the right of the defendant to a fair trial.

And that I think was discussed at the December 30^^ hearing.

But then the Court, rather than deciding the motion at that point

puts it over to January 6^*^ and then to January 13^^.. And at those

hearings all we do is revisit the issue of prejudice affecting the

defendant, and there's no more discussion of whether there's any

Motion Hearing 5
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actual, uh, arbitrary action or governmental misconduct.

MS. McELYEA: And that's correct. Your Honor. And from that,

from the case law if, if the trial court could not find that then

basically the prejudice is moot, because you have to have both.

And in the case law that we found it ba— it truly states that if

the Court cannot find that there was arbitrary action then the

only, the only way that the, the next Court can rule is to remand

it back to the trial court.

And that's exactly what we're asking here. Because we don't

believe that the trial court made any findings whatsoever that the

City's, it was the City's behavior. That basically what the trial

court did was conflate the City's obligations and their actions

with what the vie— or what the witnesses did or didn't do. For

example, answering questions about their medical information.

Their physician-patient privilege. Those subsequent depositions

were specific to that. It had nothing to do with what the City

did.

And, in order for this to be dismissed in this matter the

trial court has to find that it was the City's behavior that

impeded either the defense getting things done, or forcing, and

basically strong-arming the victims and the witnesses in these

cases to say exactly what the defense wanted them to say.

In, and, it's like in State v. Clark, the statement of yes,

the defense has a right to interview them. They don't have a right

to a successful interview. You just can't keep expecting the

witnesses to come back time and time and time again. Case law

doesn't allow it. The'rules don't allow it. They don't allow for

Motion Hearing 6
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this multiple thing. And you have to be able to find that the City

did something wrong. And the trial court just simply didn't rule

in that way. His rule was specifically and focused on what the

victims did. What they did. What they wouldn't answer. What they

wouldn't show up for specific things. There was no indication that

the City did anything to impede that process.

COURT: Okay. So Mr. Maybrpwn?

MR. MAYBROWN: Thank you. Your Honor. This was an

extraordinary set of circixmstances and many things were happening

side by side as the case moved towards trial. By the eve of trial

you had six witnesses. Every fact witness in the case was refusing

to comply with the discovery process. You have the two witnesses

that were thumbing their nose at the Court and refusing to comply

with Court orders, and the Court did find they were willful

violations.

Secondly, you have the City endorsing right before the

holiday, six months after the case was filed, less than two weeks

before the readiness, four new lay witnesses. All of that is

happening side by side. This deprived the defense of any fair

opportunity to prepare the case for trial, and the Court so found.

What I want to respond to is...

COURT: Well, I guess I'm, I'm not sure the Court so found.

The Court certainly said that the defense was presented with

enormous difficulties by this case. But obviously one of the

problems we have here is there weren't actual written findings and

conclusions entered. There are oral statements by the judge in

making his decision. And certainly he substantially agrees with

Motion Hearing
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you Mr. Maybrown that there were enormous difficulties presented

to the defense. I'm not sure that he actually made a finding that

it, that it prevented the defense from, from going forward,

MR. MAYBROWN: Well, first of all, under the RALJ rules,

because the courts of limited jurisdiction are somewhat less

formal than these provisions, there's a very specific rule, 9.IB

that says the Court must accept all findings, both explicitly made

and implicit in the Court's findings.

Here what the Court very clearly found is that endorsing

these witnesses six months after the trial had been set, less than

two weeks before readiness without any explanation or

justification was mismanagement.

If the Court— let's, let me, um, get to the hearing, because

I asked whether the Court wanted to enter written findings or

conclusions and the Court said, you hear from the prosecutors, and

I can cite to the page. It's page 16 and 17 of that. And, and the

prosecutor did not want to be heard on this so the prosecutor did

not seek the entry of findings.

Now if the Court would say I, it would benefit this Court to

have more explicit findings we could go get more explicit

findings. But it's clear from this record what the Court was

saying, and the Court was saying two things. One, there's been

these very clear discovery violations where I've entered two

orders and under 4.7 these witnesses are willfully failing to

abide by these orders. And that's sufficient. The sec...

COURT: Well, but now wait a second. That's not sufficient.

That's willful behavior by the witnesses, but it's not by the, the
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prosecuting agency.

MR. MAYBROWN: You have to look at 4.7, the second section

which is different than the Superior Court rule. It does not say

in that section anywhere that the willful violation of the order

must be by the prosecutor. It doesn't say that.

COURT: I agree. It doesn't say that. But both you and I know

it means that. Because it could not possibly mean anything else.

It would be making a fool of the law for it to mean anything else.

If you look at the history of the rule here, the, uh, local rule,

or the, the rule for limited courts is patterned after the

Superior Court.

And in the Superior Court rule both of those provisions are

in, it's, it's, we're talking about siibsection 7 and there's a

little i's, one, two, three, etc. And in the Superior Court rule

there's only a i and a ii. The ii in the Superior Court rule deals

with lawyers and the ill in the, um, in the local court rule is

the same.

What they've done in the local court rule, which was done

after the Superior Court rule is break out the first one that has

the more general discussion of discovery violations and possible

remedies. And they separated the, the, out in the second part,

those situations which rise to a level of considering dismissal.

Because in the Superior Court rule, unfortunately, it doesn't

give you what the case law tells you, which is that you have to

have the two elements of governmental misconduct or arbitrary

action and prejudice affecting the defendant's rights. And that,

the case law on that had developed by that time so I think they
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felt it was necessary to break that out so you substated that

separately.

You're right. It doesn't say in a second, that the,

specifically say that it has to be the, the government that does

it. But it would just, well it just would destroy any action at

all if that were not true. All you'd have to do in any case is

defendant has, says at the time that, that the crime was

committed. I was at my buddy Al's. A1 gives a statement to the

police saying, yeah he was there. Then the, they, you know, people

try to go interview him. He refuses to be interviewed. The Court

issues a subpoena or a material witness warrant. A1 takes off and

disappears.

Defense moves to dismiss. We've got willful action. Clearly

A1 is willfully refusing. That materially prejudices the defense.

If what A1 said was true it would be an alibi. We'd be dismissing

cases right and left. But not on the basis of any government

action, but just because somebody else related to the ease was

doing.

MR. MAYBROWN: Well, Your Honor, I think the problem— we're

getting the two mixed. I think the Court certainly was authorized

to strike these witnesses given their refusal to cooperate. And...

COURT: Right. And I agree with you that that's, that's a

potential thing. But that's not, of course, what he did.

MR. MAYBROWN:' Well, but there's a reason why he didn't do

that, and it's in the record. He said, the cost— and this is at

page 26 of the hearing on Jan, January 6. Both parties have argued

and I believe testified that the police have acknowledged, there's

Motion Hearing 10
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no other witnesses to this case. So it would have been, it would

have been the same essentially. If you're asking that it would

have been cleaner to say, oh I'm going to strike the witnesses.

And then, do you have a case? No, we don't have a case. We could

have that conversation but it had already been conceded that that

was the point.

So I think that, we could go back and the Court could make

more explicit and you could have beautiful detailed findings,

which would get us to exactly the same place. And even- if this

Court was going to say the judge should have struck the witnesses

initially, there was no other alternative remedy that was

possible. They never suggested an alternative remedy at any time

during the hearings.

The Court moved along and gave chance after chance after

chance to rectify the situation. By the time they got to the day

before the readiness there was no proposal, give them one more

chance. We can help arrange the interviews with these four

witnesses who have been identified.

Once the Court strikes the six witnesses there's no case. It

was conceded. So it seems to me that if the Court's concern is

that there's not explicit findings saying, I find gross

mismanagement, or, I find gross negligence on the part of the

prosecutors, we'll go back and we'll just get that. I have no

doi±)t that the Court will enter such findings and clarify it' s.„

COURT; Well, but there wouldn't be any basis for entering

those findings. I mean, and that would...

MR. MAYBROWN: That's, that is untrue.

Motion Hearing 11



COURT: There, there clearly is not evidence of gross

mismanagement or arbitrary action, or willful violations by the

prosecuting agency. Now there is by the witnesses. But, but, but

you''re conflating the witnesses with the prosecuting entity.

MR. MAYBROWN: Then what, what is the defense to do when the

State, six months after the trial, the case is filed, just tko

weeks before trial readiness announces four witnesses. Two otC them

are expert witnesses. There's no justification. We can't prepare

for them. IWhat is the Court to do? Say, well,' that's tough ijack.

You've got to just hear what they have to say the first time on

the stand?

COURT: No.

MR. MAYBROWN: They gave us no time to get, they gave us

COURT: No. There, there are other remedies Mr.

MR. MAYBROWN: Well, the other remedy would have been to get a

deposition, but there was not sufficient time to get depositions

under the rules because they announced them so late in the day

And the judge said, try to interview them and then we'll, um

we'll reach that issue. But it seems to...

CO'URT: Well, well the next step for the judge would havs been

to simply say, if you can't interview them by X date then thay're

going to be stricken. Because— now those witnesses are not

essential to the City's case. The City could go forward withjout

those witnesses. It might not like to do it that way, but thpse

witnesses are not essential to the case.

MR. MAYBROWN: So, well, so what the Court seems to be saying

is, the Court could have struck the two witnesses who failedj to

Motion Hearing 12
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comply with the orders based on 4.7, and the other four witnesses

based on their, um, being endorsed so late in the game. That would

have led to the same exact result.

COURT: Well, but I don't think, I think you're hurdling a

couple of steps Mr. Maybrown in terms of striking the, the two

witnesses, the alleged victim witnesses. Because what happened

was, of course, that you initially moved for dismissal on the

ground that they refused to be interviewed by you, and I -

understand why you would do that.

And, but, of course, by the time we got the hearing on it

there actually had been a deposition. There had been an assertion

at the hearing of a refusal to answer certain questions on the

grounds of medical privilege. Now, ultimately the trial judge

determined that that medical privilege could not be asserted under

those circumstances, or at least not blanketly asserted.

One might have been able to, to say that they didn't have a

right to, to, I mean to, they didn't have to reveal all their

medical information but they certainly should have been willing to

answer - any questions about medications that would relate to their

ability to perceive events or to be able to relate them

accurately, and so on, at trial.

But, the thing is, is that assertion is by the witnesses'

counsel. Now the witnesses' counsel it appears made that, that

claim of privilege in good faith. The judge ruled against her on

that, but, I think at that point then you need to go back and,

and, uh, and find out whether that you can get the answers or not.

Now, I realize that, that you were up against time pressures. But
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I don't think that just because it's gotten that close it just

automatically means that we go to the nuclear option and, and

dismiss the case. Dismissal of the case requires willful or

arbitrary action on the part of the government, not on the basis

of the witnesses.

MR. MAYBROWN: Well, Your Honor, given the Court's, um, I

think the Court's lack of, um, appreciation or understanding of

exactly what was happening in the trial court, what I would ask

the Court to do is to remand us back to the trial court for entry

of findings and conclusions to protect this appeal. We offered

that opportunity. The prosecutor said it wasn't necessary. They

chose to appeal. The judge said he would, um, he'd ask the

prosecutors if they thought it was necessary.

I think that we would be in a much better position. The Court

could say, if Your Honor would appreciate it, that, I'm going to

strike the witnesses based on their willful violations. And then

we will see, I think, very clearly that we will ultimately be in

the same place. But, the real question, of course, is whether it

was an abuse of discretion for the judge to rule the way he did.

Having been told by the State— or, the City, excuse me, that

they're the only witnesses and we won't have a case if they won't

testify. I understand why the trial judge said, I'm, we're going

to dismiss the case because there's no way that a case can proceed

given all that's happened.

And I think the judge will make a very explicit finding of

gross negligence in terms of them identifying the witnesses at the

time they did, for very specific reasons. But I think it's very
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unfair to put the burden on us to try to show you why the hoops

were, um, set out the way they were. And more so...

COURT: Well but, now wait a second Mr. Maybrown. The burden

is on the defense when it makes a; motion to dismiss under the rule

that requires the defense. It's an extraordinary remedy. I mean

obviously ordinarily in a criminal case there isn't, aren't any

burdens on the defense. But when the, but when the defense comes

forward and affirmatively says, you gotta get rid of this case

Court, because one, the government is engaged in arbitrary or, or,

is engaged in misconduct or arbitrary action; and, two, it

prejudicially affects the defense then, yes, the defense has the

burden on that.

MR. MAYBROWN: Well, I understand. But here we're, the

question is whether any reasonable judge in Washington, faced with

these circumstances, could have reached the decision it reached?

COURT; No, that's not the proper... I realize that there are

cases that articulate the standard that way but that, that's a

fundamental misstatement of what, what the, abusive discretion

means. It's a decision made for untenable grounds or for untenable

reasons. And the untenable grounds here is that there is no

finding by the trial court of a governmental misconduct or

arbitrary action.

MR. MAYBROWN: Then I think that the Court should allow us to

return to have findings entered, because I think that this Court's

not having a fair full record, I do think that in fairness to the

trial court and to the proceeding as a whole, rather than the

Court say,- well, I don't see the findings here, or they're not
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clear enough. Given that there's a very clear RALJ rule that says

this Court should infer. But for the sake of the record and for

the sake of this Court and its proceeding, I think the Court

should j ust remand us and let us enter findings.

COURT: Well, I'm certainly happy to infer Mr. Maybrown, if

you can point me to something in the record that, that would allow

me to infer that the Court actually found governmental misconduct

or arbitrary action on the basis of something, of, you know, but

there, it isn't there. What's there is an enormous litany of, of

concern about prejudice to the defense. And I grant you that

there, there is significant evidence of that. But it requires both

elements. It can't just be the one.

MR. MAYBROWN: Well, well I understand. But the Court did say

over and over again that the identification of these witnesses,

six months after the case had been filed, without justification,

two weeks before trial, and it was a holiday as the Court might be

aware.

COURT: Right. Right.

MR. MAYBROWN: Uh, and you, that, you confer he was saying

gross mismanagement. But if this Court wants to have the specific

^^^ding of arbitrary action I think that we should go back and

make it more explicit. I don't think the Court should send it—

we're going to, we're going to get in a situation where I think

the Court is not, not making an inference because it doesn't have

^ ̂ hll enough record. But I, I do think that that would be the

appropriate way to handle this case.

.  I've been involved in appeals before, for example, in
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suppression issues where the Court of Appeals says we need more

clear findings so we can rule upon it. I, I don't think that that

would be unwise in this case, if you want a more complete record.

But I think it would be unfair to say this is untenable without

giving the trial court a chance to be more explicit in why he was

making those findings, and we can do that.

And in fact, I, I contemplated that at the time but the

prosecutor said they didn't think it was necessary, or at least

they didn't ask for that opportunity. It maybe lined the weeds a

little bit. But whatever the intention was, I think that that

would be the more appropriate course. Because either way we have

to have the trial court have a chance to explicate.

COURT: Okay. Well, I don't think that's going to get us

anywhere Mr. Maybrown. The problem is that this thing went off the

rails when we had this series of hearings and we lost sight of

what the original basis that the motion was. Because we kept

coming back with new hearings and the only thing that was

discussed was the prejudice for the defense.

Now, you may very well be able to accomplish the same result

for your client upon remand. Because if what I think the trial

judge is well within his rights to do is to say that okay, trial

is on this date. If the defense does not have by this date ahead

of trial the medical releases that are necessary to talk to the

professional witnesses, the opportunity to interview people, then

we're going to have a hearing on this date and which would be

shortly thereafter, that deadline. And if, in fact, you don't have

those then the Court goes through the process of determining okay.
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is inatBirial that's sssential to th© defsnse. It's unfaii: to

go forward. There isn't any lesser sanction that would, would

allow it, and exclude the witnesses.

Now, excluding the witnesses it may, it's different because

it s not finding misconduct on the part of the government, it's

findxng these witnesses are prohibiting it. And it may accomplish

the same thing, but there is a significant procedural difference

between the one and the other.

MR, MAYBROWN: Well, well I have to say, the Court doesn't

have the full story. We filed actually after the original motion

to dismiss a document of renewed motion to dismiss, which was

actually what was ruled upon. Not the initial motion. So, I

actually think that, uh, we should have an opportunity to enter

findings and conclusions rather than start from ground zero.

Because basically what this Court has done is started the clock

all over again and gives the City another, uh, forces a

continuance is basically what, what's going to happen here.

So, rather than the former, I think that the latter is the

more fair remedy, given the situation when we offered the

opportunity to provide findings, rather than the Court saying,

well, I'll just give them— let's start again and see what happens

now that they've, um, we've been through the process for months

and months and months.

■  So, Tmi, I don't understand why the Court would put us in that

situation, where we have to start from ground zero, as if they

could re-file the case as if nothing happened.

COURT; Okay. Well, I appreciate your position Mr. Maybrown,
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but I disagree with you. I think that it's fundamentally important

that the trial court keep in mind the basis of the motion that

it's ruling upon, and that it has to find the elements of that, of

what the defense has asserted as a basis for dismissal in order to

be able to dismiss.

And so I think that, that yes, that you need to go back to

the trial court and go through the process again. Now, obviously

you're pretty well along in the, in the process and I think you're

in a position to be able to ask the trial court to set some

deadlines for, by which you have to have stuff, or else we ought

to be looking at excluding witnesses. But I think we gotta go

through it properly rather than, you know, deciding after the

fact, well, it would accomplish the same thing so we'll just go

back and let the trial court enter some, some orders on that.

MR. MAYBROWN: Well, I actually think that the Court is

reading the record as narrowly as possible and not finding, uh,

not giving any credence to the motions that were filed. Because

there was a renewed motion specifically articulating what the

standard was. The judge cited the rule. He articulated the

standard. He noted that it was an extraordinary remedy and this

was an extraordinary situation.

So I, I can't disagree more strongly with the, this Court.

And it really is fundamentally unfair to put us into this

situation once again when we never had a fair chance to go to

trial the first time.

CODRT: Okay. Well, I appreciate your position. So if you have

an order for me Ms. McElyea I'll sign it.
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MS, McELYEA: Your Honor, unfortunately we don't have a copy

of it. It's not with us. Do you want, is it all right (inaudible).

COURT: Okay. Yeah, if you want to, uh, prepare an order then,

MS. McELYEA: That would be fine. Okay.

COURT: Okay. So thank you counsel.

MOTION CaiiENDAR CONTINDES
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L  IDENTITY OF PETITIONER

Pursuant to RAP 2.3(d), Petitioner Hope Stevens asks this court to

grant review of the decision designated below in Part n of this motion,

n. DECISION BELOW

Petitioner seeks review of the Superior Court's decision of October

2, 2015 remanding the case to the Khkland Municipal Comt: and finding

an abuse of discretion by the lower court. (Appendix A).

HI. ISSUES PRESENTED

1. Is it error for a Superior Court, sitting as an appellate court in a
RAU appeal, to reverse because the trial judge failed tO enter
written findings of fact and conclusions of law, when RALJ
9.1(b)(2) states that the appellate court "sliall accept those factual
determinations . . . that may be reasonably inferred from the
judgment" of the court of limited jurisdiction?

2. Did the Superior Court so far depart from the normal course of
proceedings as to call for review by this Court when it ignored
both RALJ 9.1(b) and the well settled test for determining whether
a trial court had abused its discretion?

IV. STATEMENT OF THE CASE

On June 23, 2014, the City charged Stevens with assaulting Teresa

Obert and C.O. (Appendix B). Stevens maintains that C.O. (her 6'9", 280

pound, 17 yeai-old nephew), attacked her witli a broomstick handle, and

that she did not assault anyone. Decl. Maybrown, t1f2-4. (Appendix C).

A. November 4: Order Granting Defense Motion for Depositions.

The two alleged assault victims retained their own attorney, and
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refused to cooperate in arranging to be interviewed by defense counsel

Todd Maybrown. After Maybrown made several unsuccessfiil attempts to

interview them, he filed a motion for an order permitting bim to depose

them. (Appendix D). On November 4^'' the Municipal Court granted that

motion and issued an order stating that "the defense may schedule

depositions with witnesses T.O. and C.O. at counsel's discretion."

(Appendix E). Trial was postponed firom November to Januaiy.

B- December 2: Witnesses' First Failure to Appear and Stevens'
Subsequent Motion to Dismiss, or for Alternative Relief.

Maybrown noted the depositions of Obert and C.O. for November

25th. (Appendices F & G). At the prosecutors' request, Maybrown

rescheduled their depositions for December 2""^. (Appendix C, ̂fl6-17).

Copies of new notices of deposition for the new date were emailed to the

attorney for Obert and C.O. and their attorney confirmed their receipt.

(A.ppendix C, 117). But on the morning of December 2"^ both Obert and

C.O. failed to appear. (Appendix C, IflS).'

On December 9th Stevens' counsel filed a motion to dismiss, or in

the alternative, for an order precluding the witnesses from testifying at the

upcoming January trial. (Appendix H). The motion was noted for

' Their attorney sent an e-mail stating that her clients were refusing to appear because
tliey had not been served with subpoenas. Maybrown responded that CrRLJ 4.6 did not
reqiure a subpoena, merely a notice of deposition, and he protested the attorney's
behavior of accepting the notices, and then disregarding them tvyo weeks later on the
ground that they were not accompanied by a subpoena. (Appendix C, Tf1]18-20).
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December 30, 2014.

C. December 19: Prosecution Witnesses Appear for a Deposition
But Refuse to Answer Key Questions.

Before the December 30''' hearing could take place, on December

ll"' the City prosecutors contacted Maybrown and hifoimed him that the

two witnesses were now willing to appear and be deposed, but they could

not do that untn December 19th. (Appendix I, Tf2). Maybrotra reset the

deposition again, and this time, on December 19"' the two witnesses did

appeal", but they refused to answer many questions. M, 3, 4 & 10.

For example, "witness C.O. acknowledged that he was on

medication both at the time of the deposition and at the time of the alleged

assaults; but when asked to identify the medication his counsel told him to

refuse to answer the question. Id., ^5. When asked why he failed to

appear at the December 2 deposition, C.O. said that he was in die

hospital, and that this hospitalization was related to Stevens' alleged

assault, but he refused to answer any questions about that hospitalization.

Id., T[6. He also refused to answer any questions about his history of

mental health problems, his supposed head injuries, and his prior

statements and text messages regarding the charged incident. Id.,*^lO.

Similarly, Obert refiised to answer questions about C.O.'s alleged

"traumatic brain injury" diat was allegedly inflicted by Stevens. Id., HI 1.

Portions of their deposition testimony were radically different from
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the statements they initially made to poliee. For example, Ohert originally

stated she was in a bathroom and did not witness the alleged assault on her

son; but at the December 19^ deposition she testified that she was present

and did witness it. (Appendix I, ̂ [20. Similarly, both Obert and C.O.

testified that Stevens pushed Obert. down a flight of stairs, although neither

had ever made that claim before. Id., *[f22. They clahned that the police

reports of their initial statements were false. RP I, 6?

Since inconsistencies between statements can be powerful

impeachment evidence, Maybrown made a discovery request for copies of

the prosecutors' notes of their own witness intei-views. /J.424-28. The

City refused to produce these notes, claiming that they were protected by

the work-product privilege, and the City persisted in this reflisal even after

defense counsel cited them to State v. Garcia, 45 Wn. App. 132, 724 P.2d

412 (1986). Id., ̂ 25 and attached Letter of December 23, 2014. Garcia

specifically rejected the ai'gument that a prosecutor's notes of a witness

interview were perse work product. Id. at 138.

Finally, in the course of the December IP"' depositions, defense

counsel learned that critical physical evidence had been destroyed.

Although Stevens told Kirkland police officers diat C.O. had hit her on the

RP I refers to the Municipal Court hearing of December 30, 2014; RP II and RP III
refer to the Municipal Court hearings of January 6 and January 15, 2015. RP IV is a
transcription of the oral argument held before the Superior Court on October 2,2015.
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head with a stick, the officers never collected this piece of evidence and

never even photographed it; at his deposition, witness C.O. disclosed that

he had recently burned the stick. Id., f^29-30. On the date of the incident,

believing that C.O, may also have handled a gun during tire incident,

police asked C.O. to show them his gun, but he claimed he couldn't find it.

At the December 19''' deposition, C.O. acknowledged that he had found

the gun but he had destroyed it so it no longer existed. Id., f31-32.

D. December 30: The Municipal Court defers ruling, orders a
second deposition, gives the witnesses another chance, and
orders the prosecutors to produce its interview notes.

In light of the witnesses' refusals to answer at their December 19

depositions, Stevens supplemented her motion to dismiss, noting that (1)

the scheduled trial date was fast approaching; (2) one of the witnesses had

destroyed evidence; (3) the City prosecutors were refusing to disclose

documentary impeachment evidence; and (4) that the witnesses were

refusing to answer highly relevant questions. On December 30"' the

Municipal Court considered Stevens' motion to dismiss. The City did not

produce any evidence at this hearing and thus did not dispute anything

stated in the declarations submitted by Stevens' counsel. RP I, 3.^

" Nevertheless, the City argued that the Court should not rely on attorney Maybrown's
declaration as to what happened at the December 19"' depositions, and faulted him for not
supplying the Court with transcripts of them: "He has provided no transcript of the
deposition, and therefore everything he is stating under his declaration is hearsay. ...

(Footnote contiimad next page)
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The prosecutors acknowledged that they had refused to provide

defense counsel with copies of their notes firom the interviews that they

had conducted with the witnesses stating: "Our notes are our work

product. They contain trial strategy and preparation materials, and the

defendant is not entitled to them." RP I, 23. The City did not respond to

Stevens' citations to the Garcia case and to CrRLJ 4.7(a)(i); nor did it

discuss its obhgations under the due process clause.^ Nor did die State

offer to submit its interview notes, for in camera review so the Court could

detei-mine if there was any work product within it that should be redacted.*^

Finally, the City argued that while it had been difficult to arrange for

defense counsel intemews of the witnesses, since they had ultimately

been deposed on December 19'" the delay in providing that discovery had

not caused Stevens to suffer any prejudice. RP I, 19-20.' Without either

there is no transcript of what they said ... we haven't seen those, and your Honor hasn't
had a chance to review tiiose. ... [they] have not been provided." RP I, 16-17.

Gaicia hol^, Our couits, in interpreting CrR 4,7. have also refused to insulate
matenals from discovery simply because a statement was taken or notes compiled by an
attorney." Garcia at 138, citing State v. DeWilde, 12 Wn. App. 255, 257, 529 P.2d 878
(1974) (witness White's statement "was taken by a deputy prosecuting attorney" but was
not disclosed to the defendant. "We agree that the deputy prosecuting attorney erred.").
See also RP I, 24 ("Criminal Rule 4.7 says that they're required to provide all oral
statements of their witness - of these witnesses. And Stale v, Garcia says, and I'm
quoting; Notes taken by prGsecutors are not work product")
' See United States v. Bagley, 473 U.S.667, 676-77 (1985).
^ See Garcia, at 139.

11^1® ̂  his impeachment evidence. That is what the purpose of these meetings
and depositions are ... and he's now received that information, because the depositions
lasted for an hour and a half of each of the individual people, and he had more than ample
opportunity to delve into the facts ... and get his impeachment evidence."
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admitting or denying that the witnesses had refused to answer several

questions, the City argued that defense counsel had "conducted a

successfial deposition of the witnesses with regard to any and all facts of

that happened that night. .. RP I, 21. Stating that the depositions had

"already happened," and ignoring the witnesses' refusals to answer, the

City argued that no additional depositions were necessary. RP I, 23. The

City claimed that since the trial was scheduled for January 20^'^ the defense

had plenty of time to complete its trial preparation. RP 1,15.

Attorney Maybrown concluded by stating that he would happily

. provide the court with the transcripts of the depositions as soon as he

received them,® but that given the short amount of time remaining before

the trial date he believed that the Court should either dismiss the case, or

at the very least exclude the testimony of the alleged victims. RP 23-25.

The trial court judge then made his ruling. He did not grant

Stevens' motion for dismissal at that time. But the judge stated that

defense counsel had acted properly and promptly^ and he specifically

recalled that he had already ruled ("back on November 4""') that the

defense was entitled to take depositions because of the "repeated refusal of

® See aiso RP I, 12: "I've asked that they be expedited, and if the court wants to see
them, we'd ask to provide them ex parte so the court could review them."

' "Defense counsel properly issued written notices of the depositions confirming the
date and time. Those were provided to all counsel involved in this case ...." RP 1,25.
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the material witnesses to sit for a reported interview." RP I, 25. The

Court further noted that when the prosecution asked if they could

reschedule the depositions, as a professional courtesy defense counsel did

as requested, and sent new notices to all counsel resetting the date to

December 2nd. RP 1,25-26. Noting that the witnesses then failed to show

up for the deposition on that day, the Court then faulted the prosecutor for

not promptly responding to defense counsel's request to set still another

date for the depositions. RP I, 26. He noted that it was not until the

defense had filed a motion to dismiss tlrat the prosecutors took any action;

On December 11^ 2014, after the court scheduled this
hearing to address defense counsel's motion to dismiss, the
prosecutors called defense counsel indicating that the
witnesses would now agree to a deposition on December
19 \ 2014. That deposition took place.

RP I, 26-27 (emphasis added).

Furthermore, the Court specifically rejected the City's argument

that the depositions had provided the defense with ample opportunity to

prepare for trial, ruling that the City's witnesses had improperly refused to

answer relevant questions as to whether C.O. was using his medication at

the time of the assault, or at the time of the deposition/° and whether his

"These are relevant inquiries .... Just as it is relevant to know whether a witness is
under the influence of intoxicants at the time he or she is testifying in court or at a
deposition or at the time he or she is witnessing an event, so it is relevant to know if a
witness is under the influence of medication ...." RP 1,27.
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recent hospitalization was related to the charged incident.'^

Although he rejected the City's contention that the defense had

been given a fair opportunity to prepare for trial, the Court ruled that it

would not yet mahe any ruling on Stevens' motion for a dismissal. The

Court deferred any ruling until it had reviewed the deposition transcripts,'^

but at the same time, the Court issued several "remedial orders."

• Noting feere had been substantial changes in the witnesses' version
of the events, the Court ordered "all prosecutor notes and
recordings, if any, concerning those [prosecutor] interviews be
turned over to defense counsel by today at 4:30 p.m." RP I, 29.

•  Rejecting the City's argument that the December IP''^ depositions
had been adequate to comply with the discovery rules and due
process, the court ordered the City's witnesses to submit to "a
second deposition ... to take place this Friday, January 2"^, at 8:30
a.m., here at Kirkland Municipal Court.... The prosecutors are to
be present and assist witih the interview." RP 1,29-30.

®  Finally, the Court made it clear that the City's witnesses were to
answer aU relevant questions.'^ RP 1,30.

This, likewise, was a relevant inquiry. If the material witness went to the hospital
as a result of the alleged assault..., the doctor's assessment and other physical and mental
conditions having to do with this hospital stay are relevant and discoverable." RP 1,28.

"The City is resisting the motion, argumg ... that this court should not make a
mling concerning the alleged obstructionist efforts of government witnesses until this
court has reviewed the transcripts of the deposition. Still defense counsel mentions in his
bnefmg that he. presents some summaries of the deposition for the court as an officer of
the court. The prosecuting authority has not denied the validity or substantive
language of the defense summaries presented to tliis court in her briefing. The court
fvill nonetheless delay ruling on defense motions until transcripts are available " RP 1
29 (emphasis added). ' '

"At the deposition this Friday, so long as the inquiries are relevant, the interview
should be unfettered. This will include inquiries ccncernmg the witnesses' use of
alcohol, drugs-or prescribed medicines at the time of the incident, mental health issues,
hospital stays that occurred as a result of this case, et cetera." RP I, 30. See also Order
on Def s Motion to Dismiss or For Alternative Relief dated 12/30/14 (Appendix J).
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E. December 30; The City Amends Its Witness List to Add Four
New Witnesses, Including Two Expert Witnesses.

On the same day as the hewing on Stevens' motion to dismiss, the

City amended its witness list by adding four new witnesses, including two

expert witnesses. (Appendix K). As the nial judge later noted, the City

never offered any explanation as to why these witnesses were not

identified until six months after charging. RPIV, 13.

F. January 2: Renewed Defense Motion to Dismiss.

On January 2, 2015, Stevens filed a renewed motion for dismissal

of the case. (Appendix L). She argued that "the City's handling of this

case as it has proceeded to trial constitutes gross mismanagement

warranting the imposition of an extraordinary remedy." Id. at 1-2. In her

motion she noted that:

•  the City had no basis to claim that any of the four new
witnesses were "only recently 'discovered'";

•  the January 14*''' readiness hearing was now 12 days away;
•  the defense could not possibly interview the four new

witnesses before the time of trial; and
•  the defense would be unable to find and identify potential

defense rebuttal expert witnesses in the time remaining
before trial.

Id. at 2. Stevens also noted that while the City prosecutors had complied

with tlie Court's order to produce its interview notes, the notes showed

that the prosecutors' witness interviews had been conducted on October

24"' and yet they were not turned over until the afternoon of December
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30 ' when the Court ordered them disclosed. (Appendix M, 4-6).

G, January 2; The City's Witnesses Fail to Appear for Deposition.

Also on January 2nd witnesses Obert and C.O. failed to appear for

the second court-ordered deposition. RP II, 4 & Appendix M, ̂7-9- A

prosecutor confirmed that she had notified Obert of the deposition date

and that Obert had replied, "I don't know if we can make that." Id., 'p.2.

H. January 6: The Court gives the City's witnesses a third chance
and orders they submit to deposition on January 8^^'.

On January d'*' yet another hearing was held. The Court was

informed that the City s alleged victim-witnesses failed to appear for

deposition on January 2"''. RP n, 5. The Court noted that the readiness

hearing was now only one week away, and that it was conceded by all

parties that the two witnesses who had failed to appear were the only

witnesses to the alleged assaults. RP II, 25-26. The Court said it wanted

to lead the transcripts of the depositions where the witnesses had refused

to answei pertinent questions, and that it was going to give the witnesses

yet another chance before it ruled on the motion to dismiss. RP II, 27.

Foi the third time the Court again ordered the witnesses to appear for a

deposition, RP II, 27-28. The Comt ordered them to appear at the

Municipal Court on January 8th for a deposition. RP II, 29. One of the

prosecutors said she was unaware of any reason why the witnesses could

not appear on that day, and said she had "no reason to understand that they
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would not follow the court's order at this point." RPII, 28.

The Court also directed defense counsel to make every effort to

intei-view the City's recently disclosed expert witnesses. RP R, 30.

I. January 8: The City's Witnesses Again Fail to Appear.

On January 8^ the two alleged victim-witnesses again failed to

appear at a court ordered deposition. RP III, 3 & Appendix N, ̂[5.

J. Januaiy 13^'': Municipal Court Grants Dismissal Motion.

At the readiness healing on January 13"' the Court was told that the

City's witnesses had failed to appear on January g"'. RP III, 3. The Court

was also informed that defense counsel had attempted without success to

mterview the City's recently disclosed new expert witnesses. An attorney

lepiesenting the two medical experts had told defense counsel that the

doctors could not and would not submit to an interview because (1) they

had no patient release authorizing them to speak to defense counsel and

also b.^cause (2) neither doctor had been subpoenaed for trial by the

prosecution. (Appendix N, TfS). As to the City's two new lay witnesses,

one of them failed to appeal- at the time scheduled for his defense

interview and the other told the defense investigator that she currently

lives in Florida and had not yet decided whether she would agree to attend

the scheduled trial. Id., If 10.

After listening to argument, the trial judge gi-anted Stevens' motion
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to dismiss. RP III, 15-16. In his oral ruling the trial judge specifically

found fault with the City for disclosing four new witnesses two weeks

before the readiness hearingi one of whom had left the State. RP III, 12-

14. The court's complete oral ruling is attached as Appendix O. The

Court entered a written order dismissing the charges with prejudice, and

which specifically stated that "IN REACHING TfflS DECISION the

Court further incorporates its oral rulings of November 6, 2014, December

30, 2014, January 6,2015 and January 13, 2015." (Appendix P).

K. Superior Court Vacates Municipal Court's Dismissal Order
On Ground That Municipal Court Made No Finding of Fact
That City Engaged in Willful or Grossly Negligent Conduct.

At the oral argument of the RALJ Appeal, the City argued that the

trial court judge did not expressly find that the City willfully or

uegligently violated the discovery rules; "[W]e don't believe that the trial

court made any fmdings whatsoever that . . , it was the City's behavior

[that prejudiced the defendant]." RP IV, 5-6. The City agreed that its two

victim-witnesses had acted improperly, but claimed that the Municipal

Court never made any finding "that the City did something wrong" which

prejudiced the defendant. RP IV, 7.

Stevens argued that the prosecution's delay in waiting to identify

foui new witnesses until less than two weeks before the readiness hearing

was governmental misconduct tliat "deprived the defense of any fair
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opportunity to prepare the case for trial, and the Court so found." Rf> IV,

7- The Superior Court judge did not agree, and faulted the Municipal

Court for not entering any written findings of fact and conclusions of law:

COURT: Well, I guess I'm, I'm not sure the Court so
found. The Court certainly said that the defense was
presented with enormous difficulties by this case. But
obviously one of the problems we have here is there weren't
actual written findings and conclusions entered. There are
oral statements by the judge in maldng his decision. And
certainly he substantially agrees with you, Mr. Maybrown,
that there were enormous difficulties presented to the
defense. I'm not sure thai he actually made a finding that
it, that it prevented the defensefrom, from going forward.

RPIV, 7-8 (emphasis added).

Stevens' counsel replied noting that the RALJ rules required the

Superior Court to accept the "implicit" findings made by the trial court;

MR. MAYBROWN: Well, first of all, under the RALJ
rules, because the courts of limited jurisdiction are somewhat
less formal than these provisions, there's a very specific rule,
9. IB that the Court must accept all findings, both
explicitly made and implicit in the Court's findings.

Here what the Court veiy clearly found is that endorsing
these witnesses six months after the trial had been set, less
than two weeks before readiness without any explanation or
justification was mismanagement.

RP IV, 8 (emphasis added). Defense counsel also noted that the City had

foregone the opportunity to have written findings entered. RP IV, 8.'"'

"[At the hearing] I asked whether the court wanted to enter written findings or
conclusions ... [T]he prosecutor did not want to be heard on this so the prosecutor did hot
seek the entry of findings." The transaipt of the January 13,2015 hean'ng bears this out;

(Footnote continued next page)
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Defense counsel reiterated that if the Superior Court thought "it

would benefit this Court to have more explicit findings we could go get

more explicit findings," but argued that that was unnecessary. RP IV, 8.

The Superior Court suggested that there was an available alternative to

dismissal: the striking of the two witnesses who had refused to answer all

relevant questions at the court ordered deposition and refused to appear for

the rescheduled deposition. RP IV, 10.'^ But defense counsel noted that

the City had previously conceded that if these two witnesses were stricken

then the City would have no way of proving the charges and the case

would have to be dismissed. So striking the witnesses would necessarily

lead to a dismissal anyway:

MR. MAYBROWN; . . . Both parties have argued and I
believe testified that the police have acknowledged, tlrere's
no other witness to this case. So it would have been, it would
have been the same essentially. .. .

So I think that, we could go back and the court could make
more explicit and you could have these beautiful detailed
findings, which would get us to exactly the same place.

"MR. MAYBROWN: Your Honor, I have an order which reflects what the court
has considered and incorporates the court's oral ruling. If that would be sufScient with
the court, that would be suflflcient with the defense. If the court wttitts us to prepare
findings, we would prepare findings and conclusions. I'm satisfied either way, but I'll
defer to the court. And perhaps the prosecutor would have -
THE COURT; Does the prosecutor wish to be heard?

MS. McELYEA: No, Your Honor.

THE COURT: Then I'll sign your order, CowiselJ" RP III, 16-17 (emphasis added).
MR. MAYBROWN: ... I think the Court certainly was authorized to strike these

witnesses given their refusal to cooperate. And- COURT: Right. And I agree with you
tliat, that's a potential thing. But that's not, of course, what he did." RP IV, 10.
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RP rV, 10-11 (emphasis added).

The Superior Court replied that it was not yet clear that there was

no otlrer remedy, because if the trial judge had given the witnesses dLfourth

chance to be deposed and to answer all questions, maybe then the

witnesses would then have answered Mly; and if not then the trial judge

could have dismissed the case. It is not clear that the Superior Court

understood that there had been three hearings before the Municipal Court

judge, for he spoke as if he thought there had been only one.^^

Defense counsel ai-gued that the issue before the Superior Court

was whether the trial court judge had abused his discretion when he

determined that it was no longer possible, in the time remaining, for the

defense to have a fair opportunity to prepare for trial. Defense counsel

stated the time-honored test for abuse of discretion and the Superior Court

disa^^eed with his formulation of the test. The Superior Court concluded

that the Mimicipal Court judge abused his discretion because he did not

16 «[W]hat happened was, of course, that you initially moved for dismissal on the
ground that they refused to be intei-viewed by you, and I understand why you would do
that. [10 And, but, of course, by the time we got the hearing on it there actually had been
a deposition. There had been an assertion at the hearing of a refusal to answer certain
questions on the grounds of medical privilege [in ... The judge ruled against [the
witnesses] on that, but, I think at that point you need to go back and, and, uJi, andfind
out whether that fsicjyou can get the answers or not. Now, I realize that, tliat you were
up against time pressures. But 1 don't think that Just because it's gotten that close it just
automatically means that we go to the nuclear option and, and dismiss the case " RP
IV, 13-14 (emphasis added).

(But the defense had gone back and had attempted to find out if the witnesses wouid
answer all relevant questions and t^vice the witnesses had simply refused to appear.)
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make an explicit finding of governmental misconduct:

MR. MAYBROWN: . . . [TJhe question is whether any
reasonable judge in Washington, faced with these
circumstances, could have reached the decision it [the
Municipal Court] reached,

COURT: No, that's not the proper.., I realize that there are
cases that articulate fire standard that way but that, that's a
fundamental misstatement of what, what the, abusive [sic]
discretion means. It's a decision made for untenable
grounds or for untenable reasons. And the untenable
grounds here is that there is no finding by the trial court of
a governmental misconduct or arbitrary action.

RPIV, 15 (emphasis added). The Superior Court then entered this order:

The above entitled court having heard a motion to remand
tills case back to the trial court for an abuse of discretion
under 8J3 and 4.7.

IT IS HEREBY ORDERED THAT this case be remanded
back to the trial court for a trial. Court finds there was an
abuse of discretion.

(Appendix A).

V. WHY REVIEW SHOULD BE ACCEPTED

A. THE SUPERIOR COURT ERRONEOUSLY REJECTED
THE ESTABLISHED TEST FOR DECIDING IF THERE
WAS AN ABUSE OF DISCRETION. (RAP 2.3(d)(1) & (d)(4)).

The test for deciding whether an abuse of discretion has oecuired

IS well established: "An appellate court finds abuse of discretion only

when no reasonable judge would have reached the same conclusion."

State V. Hopson, 113 Wn.2d 273, 284, 778 P.2d 1014 (1989). This test
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has been around for a long time and is often cited.^"' Stevens' counsel said

that this was the applicable standard. But the Superior Court said that it

was not the proper the test, and that even though "thei'e are cases that

articulate the standard that way, but that, that's a fundamental

misstatement of what" the term abuse of discretion means." RPIV, 15.

The Superior Court was wrong. That standard is not a

misstatement of the proper appellate test for determining whether an abuse

of discretion has occurred. The Supeiior Court's rejection of this test is

contrary to dozens of Washington decisions and Ms, refusal to apply this

test was a radical departure from the usual course of proceedings which

calls for discretionary review.

B. THE RALJ COURT VIOLATED THE RULE SPECIALLY
CRAFTED FOR APPELLATE REVIEW OF MUNICIPAL
COURT DECISIONS WHICH REQUIRES THE
ACCEPTANCE OF ALL FINDINGS, INCLUDING ATT.
UNSPOKEN FINDINGS THAT CAN REASONABLY BE
INFERRED FROM THE LOWER COURT'S DECISION
(RAP 2.3(d)(3) & (d)(4)).

Tire Superior Court was fixated on what it erroneouslv saw as a

problem . [TJhere weren t actual written findings and conclusion.^!

entered"; there were only "oral statements by the judge . . . RP IV, 7.

Given tire absence of any formal written findurgs of fact or conclusions of

" See, ag.. State v. Emety, 174 Wn.2d 741, 765, 278 P.3d 653 (2012); State v
Rodriguez, 146 Wn.2d 260, 269, 45 P.3d 541 (2002); State v. Woods, 143 Wn.2d 561,
595, 23 P.3d 1046 (2001); State v. Bourgeois, 133 Wn.2d 389, 406, 945 P.2d 1220
(1997); State v. Perez, 184 Wn. App. 321,341^2,337 P.3d 352 (2014).
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law, the Superior Court said that die trial judge's decision to dismiss was

"made for untenable grounds" because there was "no finding of a [sic]

governmental misconduct or aihitrary action." RPIV, 15.

Hie "no tenable reason" test is merely a different articulation of

the "no reasonable judge" test. But the RALJ judge's application of the

test makes no sense. The failure to make a written or oral finding of fact

does not mean that the trial court judge had no tenable reason. A reason

need not be written or spoken to be a "tenable" reason. As RALJ 9.1(b)(2)

expressly provides, it need only be something that can be "reasonably

infeiTed" jfrom the trial court's judgment.

RALJ 9.1(b)(2) accommodates the generally informal nature of

judging that takes place in the municipal courts. The rule recognizes that

it would be completely unworkable to require the judges of these courts to

support all their decisions with written FF&CL. Instead of requiring such

findings, RALJ 9.1(b)(2) requires appellate courts to accept all reasonably

inferable findings tliat could support the judgment of the lower court.

There is only one published decision that makes even a passing

reference to RALJ 9.1(b). State v. Basson, .105 Wn.2d 314, 714 P.2d 1188

(1986) states, that because the Superior Court was sitting as an appellate

court, RALJ 9.1(b) applied, and thus it was improper for the Superior

Court to make its own evaluation of the evidence. But Basson only
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addresses subsection (b)(1) which requires acceptance of all findings

"supported by substantial evidence;" it does not address subsection (b)(2)

which requires acceptance of all "reasonably inferred" findings.

Because there is no published opinion analyzing subsection (b)(2),

tliis ease presents a question of substantial public interest. In the absence

of a published decision, other Superior Court judges are likely to make the

same mistake and will fail to follow the mandate of RALJ 9.1(b)(2).

In the present case, the record is replete with facts that support the

trial court judge's decision and from which a finding of governmental

mismanagement of the case can reasonably be infeixed.^^ The Superior

Court's decision remanding this case for trial ignores all these oral

statements, all these reasonable inferences, and the clear command of the

applicable appellate rule.

VI. CONCLUSION

For the reasons stated above. Petitioner Stevens asks this Court to

grant discretionary review of the Superior Court's decision.

For example, there was unrebutted evidence that the police failed to collect physical
evidence that supported the self-defense defense; and the prosecutors delayed the
deposition of their witnesses: failed to promptly reschedule them when the witnesses
failed to appear; refused to provide discovery of their own interview notes; defended then-
refusal with a fi ivolous claim of work-product privilege; waited for six months to identify
four new witnesses just two weeks before the readiness hearing; failed to subpoena their
belatedly disclosed experts; and failed to provide their experts with medical releases thus
making it impossible for defense counsel to interview them.
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Respectfully submitted this 12^ day of January, 2016.

Carney Badley Spellman, P.S.

B

maes E. Lobsenz (J

Allen Hansen Maybrown &

Offenbecher, P.S.

By .

TodffMaybrovm Q

Attorneys for Petitioner
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A. IDENTITY OF RKSPQM)ENT

Respondent, Cit^' of Kirkland, asks this Court to deny Petitioner

Hope A. Stevens' motion for discretionary review because this case does

not satisfy the requirements of RAP 2.3(d). Moreover, the Superior

Court's decision to remand this case for trial was correct.

B. DECISION BELOW

Stevens seeks review of the October 2,2015, RALJ decision of the

King County Superior Court, the Honorable Judge Douglass A. North,

finding an abuse of discretion by the trial court and remanding the case to

the Kirkland Municipal Court. On RALJ appeal, the City argued that the

trial court abused its discretion when it dismissed the case under CrRLJ

4.7 and CrRLJ 8.3(b).

The Superior Court agreed, finding that there was no evidence

presented of governmental misconduct or arbitrary action in the record.

The Superior Court determined that the trial court had "conflated" the

City's obligations with the witnesses' actions, which does not the meet

standard for dismisssl under CrRLJ 8.3(b)^

C. ISSUES PRESENTED FOR REVIEW

1. Did the Superior Comt err in applying RALJ 9.1 (b) so as to create
an issue of public interest meriting appeal, or so far depart firom the
accepted and usual course of judicial proceedings that review by
the Court of Appeals is warranted?

2. Did the Superior Court "reject" the proper "abuse of discretion"
standard of review so as to conflict with established precedent or

' Verbatim Report of Proceedings at 12, Citj' of Kirkland v. Stevens, 15-1-01772 SEA,
Oct. 2,2015 (hereinafter "RP").
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so fax depart from the usual and accepted course of judicial
proceedings as to call for discretionary review by this Court.

D. STATEMENT OF THE CASE

The City of Kirkland charged Hope A. Stevens with two counts of

Assault in the Fourth Degree, Domestic Violence for conduct toward her

half-sister, Teresa Dbert, and her nephew, C.O. - Ms. Obert's son - on June

21,2014. (App. A).

Ms. Obert and C.O. retained independent legal counsel, Mary

Gaston. (App. B, H 7). At the request of Stevens' attorney, Mr. Maybrown,

Ms. Gaston offered Mr. Maybrown two separate opportunities to interview

the witnesses in October. Id at App. A. He declined to conduct those

interviews. (App. C, Til 6 and app. A). Over the City's objection, the trial

court ordered the witnesses to sit for depositions. (App. D).

Mr. Maybrown scheduled the depositions of Ms. Obert and C.O. for

December 2, 2014 and mailed notices of depositions to the witness's

attorney, Mary Gaston. (App. E). The prosecutors cleared their schedules in

order to attend. (App. F, ̂ 8). On the morning of the scheduled depositions,

Ms. Gaston informed the parties that her cHents would not be present for

the depositions because (1) C.O. was hospitalized on that date, and (2) Ms.

Gaston read CrBJLJ 4.6 to require the witnesses tP be under subpoena. (App.
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G, 13:13-17). The prosecutors immediately provided alternative dates. li

at 13:21-22.

The defendant rhoved to dismiss under CrRLJ 8.3(b) because the

City's witnesses have refused to be interviewed and/or deposed. (App. H).

Counsel based his motion on the witness's behavior, stating fhe witnesses

have made it virtually impossible for counsel to prepare...," attributing

much of this difficulty to Mary Gaston, the witness's independent counsel.

(App. 14,18-20).

The City arranged for the witnesses to be available for depositions

on December 19, 2014. (App. F, tlflMS). The City subpoenaed the

witnesses to appear for the deposition. (App. I). Both witnesses sat for

depositions on Decernber 19, 2014, each lasting for approximately ninety

minutes. (App. G, 26:25- 27:1). Both witnesses answered counsel s

questions, with the exception of what medications C.O. was using at the

time of the alleged assault and about Ms recent hospital stay. Id at 27:2-6;

27:8-10; 28:1-2. Private counsel objected based on doctor-patient privilege.

Id at 27:6-7; 27:12; 28:2-4.

Defendant renewed her request for dismissal under CrRLJ 8.3(b)

and CrRLJ 4.7, citing her belief that the depositions were inadequate. (App.

J, T[ 36). Counsel claimed the witnesses "Mjacked" the proceedings and used

"obstructionist" tactics when they failed to answer questions. (App. G,
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8:22). He stated that the information was "material to the defense for several

reasons" but did not elaborate on how. (App. J, H11). Additionally, counsel

claimed that the City had failed to provide inter\dew notes from the City's

October 22 interview of the two witnesses. Id at ̂  24-28.

On December 29, 2014, the City filed an amended witness list,

adding four fact Witnesses and including their contact mformation and a

summary of their expected testimony. (App. K).

The trial court heard oral argument on December 30, 2014. (App.

G). The trial court ordered the City to produce all notes and recordings fi:om

the City's interview of the witnesses by end of business that day. Id at

29:16-22. The trial court further ordered the witnesses to appear for

additional depositions on January 2, 2015 to answer questions regarding

C.O.'s medical history and medications used, finding this line of

questioning to be "relevant." Id at 29:25, 30:8-1 j.

The City subpoenaed C.O. and Ms. Obert to appear for a second

deposition, as ordered. (App. F, t 19). The City arranged for a Kirkland

Police officer to personally serve the witnesses, but the officer was

unsuccessful. Id at ̂  19,21. Ms. Offutt spoke with Ms. Obert by phone to

inform her of the trial court's ruling, and Ms. Obert responded that she did

not know if they were available. Id at ̂  22. The second deposition did not

occur. (App. L, 8).
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On January 6, 2015. Mr. Maybrown conceded that but for the

witnesses' absence at a second deposition on Januar)' 2, 2015 [w]e would

be prepared for trial in mid-January, if all of this hadn't been created bj'' the

misconduct of these witnesses... (App. M, 8:8). The trial court ruled that

defense has a right to interview witnesses prior to trial, noting that the

"defense does not have to wait to hear to questions for the first time while

the jury is sitting there." Id. at 25:12-15. The judge stated that "the witnesses

have chosen not to respond to the second deposition. Tlrat's up to the

wimesses." Id, at 26:23-24, The trial court ordered a third deposition of C.O.

and Ms. Obert to occm on Januarj'^ 8, once more instructing that the

witnesses reveal "whether or not the [wimess] was under the influence of

medicines and narcotics and alcohol" and to answer "questions concerning

what the [witness] was seeing the doctor for." Id at 28:6-8.

Once again, the City prepared subpoenas for the witnesses to appear

for the January 8, 2015 depositions. (App. N). The City again arranged for

a Kirkland Police officer to personally serve the wimesses with the

subpoenas, but again were unsuccessful. (App. O, f 7). Both prosecutors

made repeated attempts to call the wimesses, unsuccessfully. Id at ^JIO.

Ms. Offutt provided notice to the wimess's attorney, Ms. Gaston, via

telephone on January 6, 2015. The wimesses failed to appear for the third

ordered deposition. (App. P, 12:18-20).
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Oil January 13, 2015, the trial court heard defendant's third motion

to dismiss. Id The court dismissed the case pursuant to 8.3(b) and 4.7. Id

15 ;25-16:8.3. In its oral ruling, the trial court noted the "pattern of the City's

witnesses' failure to cooperate with defense interviews...." Id at 10:13-14.

The trial court specifically noted that, at the "one and only iuterview" with

defense counsel, the witnesses declined to answer questions regarding

C.O.'s medication use and mental status at the time of the alleged assault,

claiming medical privilege and lack of relevance. Id at 10:20- 11:3. The

witnesses failed to sit for the second deposition to answer questions the

court deemed relevant, without analysis of whether the medical information

was material to the defense. Id. at 11:9-10. The court also considered the

witnesses' failure to appear for the third-ordered deposition on January 8,

2015 and the logistical strain the repeated depositions had on defense

counsel to hu'e a stenographer and rearrange his schedule. Id at 12:18-21;

12:9-13.

The trial court found that the City endorsed four additional witnesses

"less than two weeks before trial readiness," finding it significant that the

City disclosed the witnesses six months after filing the charges. Id at

12:22-13:1. Of those four witnesses, the two named medical professionals

declined to speak wth Mr. Maybrown due to doctor-patient privilege. Id at

13:11-13. Jeff Obert failed to appear for a scheduled interview on January
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8, 2015. M. at 14:2-3, 14:8-10. Cori Parks actually did speak to the

defendant's investigator, but declined to interview over the phone. Id, at

5:13-17, 14:13-15. The trial court found that the defendant would "clearly

be impermissibly prejudiced" due to defense counsel's inability to interview

these four witnesses. Id.

Ultimately, the trial court found that Ms. Steven s right to a fair

trial had been materially affected because she was forced to choose

between proceeding to trial and hear testimony from some witnesses for

the fir^ time during trial, or forfeit her right to a speedy trial and ask for

another continuance "in hopes that witnesses may cooperate. li at 15.9-

24. The City sought review of the dismissal via RALJ appe£ and argued

that the trial court abused its discretion when it dismissed this case xmder

CrRLJ 47 and CrRLJ 8.3. (App. Q).

The Superior Court remanded the case to the Kirkland Municipal

Court. (App. R). The Superior Court found the trial court bad abused its

discretion because it did not follow the two-prong standard of CrRLJ 8.3

that requires a showing of governmental misconduct or arbitrary action

and prejudice to the rights of the accused which materially affected her

rights to a fair trial. (App. S, 19). The Superior Court found that, while

there was "significant evidence" of prejudice to the defendant, there was

no governmental misconduct or arbitrary action. (App. S, 16). Without
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first finding both requirements, the trial court should not have reached the

extraordinary, Or "nuclear," remedy of dismissal. (App. S, 14).

E. ARGUMENT: WHY REVIEW SHOT R.D BE DENIED

Under RAP 2.3(d), discretionary review may only be accepted in

the following circumstances:

(1) If the decision of the superior court is in conflict with a decision
of the Comt of Appeals or the Supreme Court; or

(2) If a significant question oflaw under the Constimtion of the State
of Washington or of the United States is involved; or

(3) If the decision involves an issue of public interest which should
be detentimed by an appellate court; or

(4) If the superior coml has so far departed from the accepted and
usual course of judicial proceedings, or so far sanctioned such a departme
by the court of limited jurisdiction, as to call for re\dew by the appellate
court.

Stevens seeks review under RAP 2.3(d) (1), (3), and (4), but fails

to demonstrate that the Superior Court erred or how a public interest is

implicated. The Superior Court's decision showed no conflicts with

precedent, there was no public interest issue, and there was no departure

from the accepted and usual course of judicial proceedings. Therefore,

review should be denied because Stevens's case does not meet the criteria

of RAP 2.3 for discretionary review.

CITY'S ANSWER OPPOSING PETITIONER'S MOTION FOR
DISCRETIONARY REVIEW - 8



1. THE SUPERIOR COURT DID NOT ERR IN APPLYING
RALJ 9.1(B) SO AS TO CREATE AN ISSUE OF PUBLIC
INTEREST MERITING APPEAL, OR SO FAR DEPART
FROM THE ACCEPTED AND USUAL COURSE OF
JUDICIAL PROCEEDINGS THAT REVIEW BY THE
COURT OF APPEALS IS WARRANTED.

The Superior Court shall accept those factual determinations

supported by substantial evidence in the record (1) which were expressly

made by the court of limited jurisdiction, or (2) that may reasonably

infeixed from the judgment ofthe court of limited jurisdiction. RALJ 9.1(b)

If there is substantial, evidence in the record supporting the challenged

facts, those facts wiU be binding on appeal. State v. Hill, 123 Wn.2d 641,

647, 870 P.2d 313 (1994). Substantial evidence exists if the record contains

evidence of sufficient quantity to persuade a fair-minded, rational person

of the truth of the declared premise. Id at 644 (quoting State v. Halstein,

122 Wn.2d 109,129,857 P.2d 270 (1993).

Wliile the court has an obligation to reasonably infer facts firom the

trial court's judgment, it would be difficult to determine what should be

inferred if the record is not clear. State v. Weber, 159 Wn. App. 779, 786,

247'P.3d 782 (2011). It is a long-recognized logical fallacy to draw an

affirmative conclusion from a negative premise. Id. In other words, a

court on review cannot infer a finding where no facts support such a
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finding. If nothing in the record would support an mference, the reviewing

court must only infer facts that have substantial evidentiary support. Id^

Here, the trial court did not enter written findings of fact and

conclusions of law before or after the Gity filed a RALJ appeal. On

January 13, 2015, after the trial court dismissed the case, the parties had

the following exchange that shows that Stevens offered, and then accepted,

a Avritten order tlrat "mcoq)orates" the trial court's oral ruling and found

that to be sufficient:

MS. MCELYEA: All right, thank you. And,
your Honor, in light of your ruling, when --
when could we anticipate it in writing?
THE COURT: That's up to counsel. If you want
to present an order to me.
MS. MCELYEA: Okay.
MR. MA"raRO"WN: Okay, your Honor -
THE COURT: Be happy to review it and sign it.
MR. MAYBROMnSl: Your Honor, I have an
order which reflects what the court has
considered and incorporates the court's oral
ruling. If that would be sufficient with the
court, that would be sufficient with the
defense. If the court wants us to prepare

findings, we would prepare findings and
conclusions. I'm satisfied either way, but I'll
defer to the court. And perhaps the prosecutor
would

THE COURT: Does the prosecutor wish to be
heard?

MS. MCELYEA: No, your Honor.
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(App. P, 16:11-17:3). Rather than draft findings of fact and conclusions of

law, Stevens deferred to the trial court's decision to incorporate into a

written order the court's oral ruling.

Generally, issues not raised in the trial court may not be raised for

the first time on appeal. See RAP 2.5(a); State v. Moen, 129 Wn.2d 5j5,

543, 91-9 P.2d 69 (1996). Now, faced with the Superior Court's decision,

Stevens asks this Court to grant discretionary review on the basis that the

Superior Court could have inferred governmental misconduct, or arbitrary

action fi.-om the record, or alternatively remand back to the trial court for

completion of written findings of facts and conclusions of law.

The Superior Court did not niisapply or disregard die dictates of

RALJ 9.1(b). It did not "reject^" the trial court's oral statements firom

which Steven's urged the Superior Court to infer governmental

misconduct or arbitrary action. Rather, the Superior Court was quite clear

that there was nothing in the trial court record from which to infer

governmental misconduct. RP at 12:1-4 (App. S). The only evidence the

Superior Court could point to in the exhaustive record of several hearings

was the presumed prejudice to the defense. Id at 17:14-18. The Superior

Court agreed with Stevens that if there was something in the record that

' (App. T, 18:8).
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would allow the Court to "infer" the trial court found governmental

misconduct then it would certainly look at that part of the record. Id, at

16:5-12. But it does not exist. Id at 16:9.

Steveris argues that the record is "replete with facts" that would

have allowed the Superior Court to infer governmental misconduct. (App.

T, 20). But on the other hand, Stevens also argues the case should be

remanded for the trial court to complete written findings of facts and

conclusions of law in order for Superior court to have a "full record" so

the Court would have "beautiful detailed findings." (App. S, 11:7-8). The

Superior Court ruled there simply were not facts supporting a finding of

governmental misconduct; the record was completely absent of any

mention that filing additional witness list, or defense's difficulties

interviewing witnesses, rose to the level of "gross mismanagement or

arbitrary action, or willfiil violations by the prosecuting agency. Id at 12.

The Superior Court found that both the trial court and Stevens conflated

the City's obligation with the witnesses' behavior in finding a violation of

CrRLJ 4.7. Id The Superior court was very clear that the trial court was

not using the well-established two-prong rule for dismissal under CrRLJ

8.3, and therefore it could not infer the trial court found governmental

misconduct from the record presented. Id at 16, 19.
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Fiirthermore, remanding this case for entry of findings of fact and

conclusions of law would not cure the issue. The practice of entering

findings after the appellant has firamed the issues on appeal lends to

unfairness. State V; McGarv, 37 Wn.App. 856, 861, 683 P.2d 1125 (1984);

Where there are no written fimding of facts and conclusions of law fi-om

the lower court, a reviewing court should not remand solely to complete

the formalit)^ of adding written findings and conclusions where the reasons

for the trial court's ruling were clearly evident fi:om the court s oral ruling.

State V. Wilson. 149 Wn.2d 1,9, 65 P.3d 657 (2003), quoting State v.

Sonneland. 80 Wn.2d 343, 350, 494 P.2d 469 (1972).

The trial court should not now be allowed to fix its oversight by

completing written findings after the issues have been illuminated and

argued on appeal. To now argue the case be remanded to complete wiitten

findings of facts and conclusions of law reeks of unfairness. Both parties

were given the option of completing the findings and both parties deferred

to the trial court. Stevens' argument focuses on the "informal nature" of

judging that takes place in municipal courts and how "completely

unworkable" it would be to require municipal court judges to complete

written findings on all cases. (App. T, 19). There is no discussion on how

giving a road map to the trial court of what is needed to prove her argument

is a fair use of the judicial process. Remanding the case for entry of
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"beautiful and detailed findings" would be a misuse of court resources and

invite revision of tbe trial court's true ruling and reasoning. (App. S, 19:1-

5). Moreover, more detailed findings of the facts on which the trial court

relied would not illuminate the trial court's ruling - it still ignored the

established rule for dismissal in violation of CrRLJ 8.3(b) and case law.

The absence of published case law analyzing RALJ 9.1(b)(2) does

not automatically create a "public interest" issue under RAP 2.3(d)(3).

(App. T, 20). A "public interest" under RAP 2.3(d)(3) relates to something

that has a wide-reaching effect. State v. Walter, 66 Wn. App. 862, 865,

833 P.2d 440 (1992). For example: whether the State has to prove a

defendant actually supplied a fake identification to someone under 21, Id.;,

whether several statutes dealing with suspended Hcenses proscribe the

same conduct, State v. Alfonso, 47 Wn. App. 121,122, 702 P.2d 1218

(1985); challenging the language of a traffic violation. State v. Prado. 145

Wn. App. 646, 186 P.3d 1186 (2008); court appointment of counsel for

RALJ appeal. State v. Mills, 85 Wn. App. 285, 932 P. 2d 192 (1997);

challenging the safely-off-the-roadway defense. State v. Hazard. 43 Wn.

App. 335, 336, 716 P.2d 977 (19.86); or appointment of an expert for a

public defender case. City of Mount Vemon v. Cochran, 70 Wn.App.

517,521, 855 P.2d 1180 (1993). All of these cases had the potential to
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affect numerous defendants in numerous cases, and were therefore within

the "public interest."

Here, Stevens has again provided no case law to support this

position or even argument about how this could be a "public interest"

under the RAP. There is an extensive list of cases in Washington that refer

to RALJ 9.1(b) as the RALJ rule that governs the standards by which a

case is to be reviewed by the Superior Court. State v. Ford. 110 Wn.2d

827, 829, 755 P.2d 806 (1988). A public interest is generated out of the

effects that issue will have on the public as a whole or an issue that has

never been addressed in the court of Washington. Walter. 66 Wn. App. at

865. It is not the analysis of a rule that would create a public interest. If

that were the case our judicial process would grind to a halt because every

rule could be turned into a pubhc interest. The City asks that this Court to

reject Stevens's argument that the perceived absence of pubhshed case law

on the analysis of RALJ 9.1(b)(2) presumptively creates a public interest

and deny discretionary review on that basis.

2. THE SUPERIOR COURT APPLIED THE ABUSE OF
DISCRETION STANDARD PROPERLY.

The Superior Court employed the proper standard of review and

applied the abuse of discretion standard squarely within the accepted and

usual course of judicial proceedings ha harmony with existing precedent.
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Therefore, no review by this Court is warranted under RAP 2.3(d)(1) or

2.3(d)(4).

Washington's courts have repeatedly articulated the proper standard

of review when evaluating appeals based on alleged discovery violations

ariH alleged prosecutorial misconduct. "The trial court's power to dismiss is

discretionai-y and is reviewable only for manifest abuse of discretion...

'Discretion is abused when the trial court's decision is manifestly

unreasonable, or is exercised on untenable grounds or for untenable

reasons.'" State v. Mi'cheilh, 132 Wn.2d 229, 240, 937 P.2d 587 (1997)

(quoting State v. Blackwell. 120 Wn.2d 822, 830, 845 P.2d 1017 (1993).

"A trial court's decision to dismiss under CrR 83(b) can be reversed only

when a. trial court has abused its discretion by making a decision that is

manifestly unreasonable or based on untenable grounds.' State v. Wilson,

149 Wn.2d 1, 9, 65 P.3d 657 (2003). "Abuse of discretion requires the trial

court's decision [denying defendant's motion to dismiss under CrR 8.3(b)]

to be manifestly unreasonable or based on untenable grounds or untenable

reasons." State v. Athan. 160 Wn.2d 354, 375-76, 158 P.3d 27 (2007). A

trial court abuses its discretion when its decision is manifestly

unreasonable or exercised on untenable grounds or for untenable

reasons, i.e., if the court relies on unsupported facts, takes a view that no

reasonable person would take, applies the wrong legal standard, or bases its
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ruling on nn erroneous view of the law." State v. Slocum, 183 Wn. App.

438,449,333 P.3d 541 (2014) (reviewing a trial court's evidentiary rulings

for an abuse of discretion).

Where there is no showing of governmental misconduct or arbitrary

action, the trial Court's dismissal of the case will be reversed. Blackwell,

120 Wn.2d at 832, 845 P.2d 1017 (citing State v. Underwood, 33 Wn. App.

833,837, 658P.2d50 (1983)).

Here, the Superior Court articulated that an abuse of discretion

occurs when the trial court's ruling is "made for untenable grormds or for

untenable reasons." (App. S, 15). In applying that standard here, Superior

Court detemuned that the trial court abused its discretion when it dismissed

this prosecution. li The Superior Court judge found that the trial court

dismissed the prosecution on tire "untenable" basis of governmental

rhisconduct and/or arbitrary action witliout ever finding governmental

misconduct or arbitrary action, contrary to the dictates of CrRLJ 8.3 case

lawh Id, "There, there clearly is not evidence of gross mismanagement or

arbitrary action, or willful violations by the prosecuting agency. Now, there

is by the witnesses. But ... you're conflating the witnesses with the

prosecuting entity." Id. at 12.

' [T]he untenable grounds here is that there is no finding by the trial court of a
governmental misconduct or arbitrary action." (App. S, 15).
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The Superior Court further clarified that, not only did the trial court

fail to makft such an express finding of governmental misconduct, but the

record was devoid of facts fiom which he could reasonably infer such a

finding:

I'm certainly happy to infer Mr. Maybrown,
if you can point me to something in the record
that, that, would allow me to infer that the
Court actually found governmental
misconduct or arbitrary action on the basis of
something...but there, it isn't there. What's
there is an enormous litany of, of concern
about prejudice to the defense. And I grant
you that there, there is significant evidence of
tliat. But [dismissal] requires both elements
(arbitrary action or governmental misconduct
and prejudice affecting defendant's right to a
fair trial). It can't just be one.

(App S, 16).

The Petitioner a.'^lc.s this Court to adopt a labored reading of the

Superior Court' s ruling'. (App. T, 19). The Petitioner would have this Court

understand that the Superior Court only found an abuse of discretion

because the trial judge did not make a specific written or oral finding of

prosecutorial irdsconduct, and that failure is what made the dismissal

' "But the RALJ judge's application of the test makes no sense. The failure to make a
written or oral finding of fact does not rriean that the trial courtjudge had no tenable reason.
A reason need not he written or spoken to be a "tenable" reason... it only needs to be
something tliat can be "reasonably infen-ed" from the trial courfis judgment. (App. T, 19:4-
10).
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"untenable" in the Superior Court's eyes. (App. T, 19:4-10). This

understanding is flawed. In reading the Superior Court's ruling in its

entirety, it is clear that the Superior Court determined that the trial court had

abused its discretion by dismissing the case when "there clearly is not

evidence of gross mismanagement or arbitrary action, or willful violations

by the prosecuting agency'" - explicit or implicit. Thus, it was not the trial

court's failure to say or write the words "prbsecutorial misconduct", but the

lack of evidence supporting such a finding that the Superior Court deemed

an abuse of the trial court's discretion.

The Superior Court in this case properly announced and applied

the abuse of discretion standard as articulated in well-estabhshed case-law.

Washington courts regularly apply tliis standard as stated by the Superior

Court (i.e. that a trial court abuses its discretion when its decision is

manifestly unreasonable or exercised on untenable grounds or for xmtenable

reasons). Because the Superior Court operated within the accepted and

usual course of proceedhigs, and acted in accordance with well-established

decisions by the Washington State Supreme Court, this case does not meet

the requirements for discretionary review under RAP 2.3(d)(1) or 2.3(d)(4).

^ (App. S. 12).
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G. CONCLUSION

This case does not present an appropriate issue, warranting

discretionary review pursuant to RAP 2.3 (d). For the foregoing reasons,

the City asks this Court to deny the petitioner's motion for discretionary

review.

DATED this 22tli day of Januaiy 2016..-

Respectfully Submitted,

C
Tamara L. McElyea
City of Kirkland Assistant Prosecutor
WSbW# 42466

aceyN ntt

and AssistfKit ecutorCity 0 nt

WSBA# 45655
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I. ARGUMENT IN REPLY

A. The Superior Court's decision violated RALJ 9.1 and did the
exact opposite of what the rule requires. RALJ 9.1(g) requires
the Superior Court to state the reasons for its ruling in writing.
The Superior Court did not comply with this rule. Instead, the
superior court faulted the municipal court for failing to state
its findings in writing, even though RALJ 9.1 explicitly
recognizes that municipal courts do not have to make their
findings in writing.

Presenting an internally inconsistent argument, the City attempts to

persuade this Court that the Superior Court committed no obvious errors

and did not depart from the accepted and usual course of judicial

proceedings. But the City's view of the applicable appellate rule is

hopelessly muddled.

RALJ 9.1 speaks to the duties of both the trial court and the

Superior Court sitting as an appellate court. RALJ 9.1(g) unambiguously

states, "The decision of the superior court shall be in writing . . . ." and

goes on to state, "The reasons for the decision shall be stated." (Italics

added). The word "shall" dictates that the act described is mandatory. See

State ex rel Nugent v. Lewis, 93 Wn.2d 80, 82, 605 P.2d 1265 (1980) (the

word "shall" in JCrR 2.04(b), a rule for courts of limited jurisdiction,

stated a command that created a mandatory duty).

Similarly, RALJ 9.1(b) states that the "superior court shall accept

those factual determinations supported by substantial evidence," thereby

creating another mandatory duty. This part of the rule extends that duty of

PETITIONER'S REPLY BRIEF - I
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acceptance to both the factual determinations "which were expressly made

by the court of limited jurisdiction" and to such other factual

determinations "as may be reasonable inferred" from the judgment of the

municipal court. Thus the rule states that the superior court must accept

findings that are not explicitly made - either in writing or orally - so long

as they are reasonably inferable from the municipal court's decision.

In the present case, the Superior Court ignored its duty to state the

reasons for its own decision in writing, thereby violating RALJ 9.1(g).

After ordering the case sent back to the municipal court for a trial the

Superior Court's decision states only this: "Court finds there was an abuse

of discretion." (Appendix A). Why was there an abuse of discretion?

The Superior Court's written decision doesn't say. Thus, "[t]he reasons

for the decision" are never stated.

But at the same time, the Superior Court faulted the Municipal

Court for failing to enter written findings of fact, thereby ignoring RALJ

9.1(b). Although the rule specifically acknowledges that municipal court

decisions need not be supported by any explicit findings, the Superior

Court ignored this portion of the rule as well.

B. The Superior Court judge stated that the basis for the
Municipal Court's decision was unclear to him because there
were no written findings of fact.

As Petitioner Stevens noted in her opening brief, the reason that
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allegedly supported the Superior Court's decision — which the Superior

Court stated orally — was that the Municipal Court's failure to enter any

written finrlings of fact made the Superior Court unsure of what the

Municipal Court judge actually found. Thus, when Stevens' counsel said

that the Municipal Court judge found that Stevens had been prejudiced by

the failure to provide timely discovery, the Superior Court responded by

stating: "I guess I'm, I'm not sure the Court so found." RP IV, 7

(emphasis added). The Superior Court zeroed in on the absence of written

findings, stating: "But obviously, one of the problems we have here is

there weren't actual written findings and conclusions entered. There are

oral statements by the judge in making his decision." Id.

Stevens' counsel then responded by pointing out that the appellate

rule made it clear that no written and no oral findings were required, and

that all that was necessary was a decision from which factual

determinations could be "reasonably inferred" (RP I, 8).

C. None of the facts that the Municipal Court relied upon were
disputed. And the City further acknowledges that the Superior
Court agreed with the Municipal Court that Stevens suffered
significant prejudice.

The City argues 1hat the superior court judge then took a different

tack, and shifted the basis for its ruling to a lack of evidence in the record

to support the Municipal Court's decision that there was mismanagement

or arbitrary conduct by the prosecution. City's Answer, at 12. Confusing
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facts with legal conclusions, the City claims that "[t]he Superior Court

ruled there simply were not facts supporting a finding of governmental

misconduct [because] the record was completely absent of any mention

that [the actions of the trial prosecutors] rose to the level of 'gross[']

mismanagement or arbitrary action, or willful violations by the

prosecuting agency." Id.

But the facts regarding the City's actions were undisputed. The

City did not dispute any of the following facts, all of which were relied

upon by the Municipal Court:

1. In response to Stevens' request the City prosecutors refused to
produce their own notes from their interviews with the key
witnesses.

2. The prosecutors asserted that they didn't have to produce those
notes because they constituted work product. RP I, 23.

3. When the defense informed the prosecutors that State v. Garcia,
45 Wn. App. 132, 724 P.2d 412 (1986) had rejected that exact
same argument nearly 30 years ago the prosecutors still refused
to produce their interview notes. (Attachment A, pp. 2-3, to
Appendix I)

4. When the same witnesses failed to appear for their scheduled
defense attorney interviews the prosecutors failed to promptly
reschedule them. RP I, 25.

5. After bringing charges against Stevens the prosecutors waited

' The State inflates the requirement of mismanagement by asserting that a defendant
must show gross mismanagement. No case so holds. In fact, the Supreme Court has
explicitly rejected such a high standard As noted in State v. Dailey, 93 Wn.2d 454, 457,
610 P.2d 357 (1980), "we have made it clear that "governmental misconduct" need not be
of an evil or dishonest nature, simple mismanagement is sufficient."
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for six months, until they were within two weeks of the
readiness hearing, and then disclosed the existence of four new
witnesses, two of whom were expert medical witnesses.
(Appendix K).

6. The prosecutors failed to provide these expert witnesses with
releases, thus insuring that their experts would not agree to be
interviewed hy defense counsel. (Appendix L, p. 3).

7. The prosecution took no action to insure that physical evidence,
including the stick that was used to threaten defendant Stevens,
was preserved. (Appendix I, Tf|29-30.)

8. At the same time, one of the four additional witnesses the City
disclosed at the last minute was described as a witness who

would "testify to the type of broomstick" that the City allowed
the alleged victim to destroy. (Appendix K, Witness #3).

The standard of review for a finding of fact is whether the record

contains substantial evidence to support it. State v. Brockob, 159 Wn.2d

311, 343, 150 P.3d 59 (2006). Since these facts were undisputed there

clearly was substantial evidence to support them. Moreover, in answer to

Stevens' motion for discretionary review, the City admits that many of

these facts were expressly found by the Municipal Court: " trial court

found that the City endorsed four additional witnesses 'less than two

weeks before trial readiness,' finding it significant that the City disclosed

the witnesses six months after filing the charges." City's Answer, at 6.

Moreover, based upon these undisputed facts, the Superior Court

expressly agreed with the Municipal Court's determination that these

actions caused Stevens to suffer prejudice. Id. at 7.
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D. The only disagreement between the Municipal Court and the
Superior Court is whether the undisputed facts "rise to the
level" of mismanagement or arbitrary government action.
State V. Brooks holds that it is not an abuse of discretion to rule

that failure to provide timely discovery to the defendant
constitutes mismanagement.

Ignoring the applicable standard of "simple mismanagement," the

City argues, that the Superior Court RALJ judge properly concluded that

the sum total of these undisputed facts does not "rise to the level of gross

mismanagement." City's Answer, at 12. See Dailey, supra, at 457; State

V. Oppelt, 172 Wn.2d 285, 297, 257 P.3d 653 (2011). The Municipal

Court concluded that it did. The Superior Court stated orally that it did

not think it was. But the Superior Court's oral comment is in direct

conflict with State v. Brooks, 149 Wn. App. 373,203 P.3d 397 (2009).

In Stevens' case, as in Brooks, the prosecution failed to timely

provide discovery. Here, as in Brooks, the prosecution's failure to timely

provide discovery was undisputed. In Brooks the prosecution took two

months to transcribe a key witness statement. Id. at 382. It also noted the

delay in producing the report of the lead detective in the case:

The State failed to deliver Deputy Smith's report and he was the
lead detective on the case. It seems unlikely that this report could
be immaterial in any circumstance and it was certainly material as
to how defense counsel would have interviewed the investigator at
trial. The delayed and missing discovery prevented defense
counsel from preparing for trial in a timely fashion.

Brooks, 149 Wn. App. at 390 (emphasis added).
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This Municipal Court reached the same conclusion in this case:

[Tjhere are four witnesses that have all refused to talk to defense
counsel. These witnesses were added to the government's witness
list less than two weeks before trial readiness and more than six

months after charges were filed. Now trial readiness is tomorrow.
... Because the defendant's speedy trial right expires February 2"^,
2015, this matter must proceed to trial this month and begin on
January 20. Defense counsel has not had a sufficient opportunity
to adequately prepare a material part of the defense and the
defendant will clearly be impermissibly prejudiced if the trial
were to proceed this month.

(Appendix 0, at pp. 14-15).

In Brooks the Court of Appeals affirmed the dismissal of the

charges finding no abuse of discretion because the undisputed facts

supported the legal conclusion that there was mismanagement:

We hold that the trial court did not abuse its discretion by finding
governmental mismanagement and prejudice.

Brooks, 149 Wn. App. at 391. The same is true here.

E. Here, as in Brooks, the trial court applied the correct test set
forth in Michielli.

In Brooks the Court applied the two part test outlined in State v.

Michielli, 132 Wn.2d 229,239-240, 937 P.2d 587 (1997), which requires a

defendant seeking dismissal to show (1) that the prosecution engaged in

"simple mismanagement" of the case, > and (2) that such conduct

prejudiced the defendant's right to a fair trial.

Such prejudice incudes the right to a speedy trial and the "right to
be represented by counsel who has had sufficient opportunity to
adequately prepare a material part of his defense."
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Brooksat 384, quoting Michielli, at 240.

The trial court judge was fully aware of the legal standard set forth

in Michielli and found exactly the same type of prejudice had resulted

from the City's mismanagement of the case. He noted that Stevens either

had to give up her right to effective assistance of counsel and a fair trial

with a prepared defense attorney, or she had to give up her right to a

speedy trial. "The government simply caimot force a defendant, a

criminal defendant, to choose between these rights." (Appendix O, p. 15).

"A trial court's power to dismiss charges is reviewable under the

manifest abuse of discretion standard. Discretion is abused when the trial

court's decision is manifestly unreasonable, or is exercised on rmtenable

grounds or for untenable reasons. Michielli, 132 Wn.2d at 240 (citations

omitted). The Municipal Court's decision that the two part test for

dismissal had been met was not a manifest abuse of discretion. Indeed,

the only manifest abuse of discretion in this case was committed by the

Superior Court. The Superior Court's failure to apply the manifest abuse

of discretion review standard was itself a manifest abuse of discretion.

F. No matter what definition of "abuse of discretion" is used, the
Municipal Court's conclusion that there was mismanagement
or arbitrary action was not an abuse of discretion.

The City says:

The Superior Court found that, while there was "significant
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evidence" of prejudice to the defendant, there was no
governmental misconduct or arbitrary action.

City's Answer, at 7. This statement essentially concedes the case, since it

shows that the Superior Court made its own determination - its own

"finding" ("it found") - that there was no mismanagement or arbitrary

action. But it is not within the Superior Court judge's power to mahe such

a determination himself. His only power was to decide whether the

Municipal Court's decision was so unreasonable that no reasonable judge

would ever have made such a decision.

11. CONCLUSION

Stevens was entitled to have the Superior Court apply the highly

deferential manifest abuse of discretion standard but she did not get it.

The Superior Court's failure to apply the manifest abuse of discretion

review standard to the Municipal Court's decision constitutes a radical

departure from the usual course of judicial proceedings which warrants

discretionary review under RAP 2.3(d)(4).

As the language from Michielli quoted above demonstrates,

although there are several different ways of articulating the manifest abuse

of discretion test, all of the phrases employed by Washington Courts state

the same basic test. The test is simply whether the appellate court can say

that the decision rendered below is unreasonable, which is the same thing

as saying the reasons given for the decision are untenable, or as saying that
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no reasonable judge would have made such a decision.

In this case, none of those things can be said about the Municipal

Court's decision to dismiss the case. Obviously, (1) the trial judge did

have "tenable reasons" for concluding that mismanagement or arbitrary

governmental action has been shown; (2) it cannot be said that his decision

was "manifestly unreasonable"; and (3) it cannot be said that "no

reasonable judge" would have made the same decision.

The Superior Court RALJ judge violated both RALJ 9.1(b) and

RALJ 9.1(g), and disregarded the cases that hold that an appellate judge

cannot reverse the dismissal of a criminal case absent a manifest abuse of

discretion. Moreover, this is a case that presents an issue of public interest

since hundreds of RALJ appeals are decided in this State every year, and

there is not a single published decision that alerts the Superior Court bench

to the danger of missing the important procedural distinction between the

manner in which appellate review of factual determinations is conducted

when the decision under review is one that was made by a court of limited

jurisdiction rather than a Superior Court. Therefore discretionai-y review of

the decision below is also warranted under RAP 2.3(d)(3).
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Respectfully submitted this 29^ day of January, 2016.

Carney Badley Spellman, P.S.

es E. Lobsenz

tLLEN HANSEN MAYBROWN &

Offenbecher

7'c>pc>
By_
T odd/Maybrown

Attorneys for Petitioner
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The undersigned certifies under penalty of perjury under the laws
of the State of Washington that I am an employee at Carney Badley
Spellman, P.S., over the age of 18 years, not a party to nor interested in the
above-entitled action, and competent to be a witness herein. On the date
stated below, I caused to be served a true and correct copy of the
foregoing document on the below-listed attomey(s) of record by the
method(s) noted:

1^ Email and first-class United States mail, postage prepaid, to the
following:

Counsel for Petitioner Stevens:

Todd Maybrown
Allen Hansen Maybrown & Offenbecher, P.S.
600 University Street, Suite 3020
Seattle, WA 98101
Todd@ahmlawvers. com

Counsel for Respondent City of Kirkland:
Tamara L. McElyea
Moberly & Roberts, PLUG
12040 98'*^ Avenue NE, Suite 101
Kirkland, WA 98034-4217
tmcelvea@,moberlvandroberts. com

DATED this 29^^ day of January, 2016.

Deborah A. Groth, Legal Assistant
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE

CITY OF KIRKLAND,

Respondent,

HOPE STEVENS.

Petitioner.

No. 74300-7-1

COMMISSIONER'S RULING DENYING

DISCRETIONARY REVIEW

This case comes to this Court on a motion for discretionary review of a superior

court decision entered in a proceeding to review a municipal court decision under RALJ

(rules for appeal of decisions of court of limited jurisdiction). Hope Stevens, charged with

fourth degree assaults in municipal court, seeks discretionary review of a superior court

decision that reversed the dismissal of the charges and remanded for trial. The superior

court concluded that there is no supportable finding of governmental misconduct

warranting the extraordinary remedy of dismissal and that the municipal court conflate

the prosecutor's discovery obligations with witnesses' conduct. Stevens argues that the

superior court rejected the established abuse of discretion standard of review and failed

to accept the municipal court's implicit findings of governmental mismanagement. But

she fails to show that the superior court decision is in conflict with any Washington case,

that her appeal involves an issue of public interest that should be determined by an

appellate court, or that the superior court so far departed from the accepted and usual

course of judicial proceedings as to call for review by this Court. Review is denied.
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FACTS

In June 2014, the City of Kirkland charged Hope Stevens with two counts of

domestic violence fourth degree assault in Kirkland Municipal Court. The City alleged

that Stevens intentionally assaulted her half-sister Teresa Obert and Obert's teenage

son (Stevens' nephew) C.O. Stevens pleaded not guilty to the assault charges. She

asserts that she was the victim and that she was hit by her nephew C.O. with a stick.

Stevens' counsei sought to either depose Obert and C.O. or interview them with a

court reporter. Obert and C.O. retained independent legal counsel. Counsel for Obert

and C.O. agreed to an informal interview, but not any recording other than Stevens'

counsel taking notes, or participation by any "extraneous people," including a court

reporter.'' Stevens filed a motion for depositions. On November 4, 2014, the trial court

granted her motion and allowed her counsel to schedule depositions of Obert and C.O.

Stevens' counsel scheduled the depositions of Obert and C.O. for November 25,

2014 but re-scheduled the depositions for December 2, 2014 at the City's request.

Stevens' counsel served all parties with notices of the depositions. On the morning of

December 2, counsel for Obert and C.O. notified Stevens' counsel and the City's counsel

that C.O. was hospitalized. Counsel also asserted that neither Obert nor C.O. had been

subpoenaed for the depositions. Stevens' counsel responded that this case is governed

by Criminal Rules for Courts of Limited Jurisdiction (CrRLJ) 4.6, which requires only a

notice of deposition, not a subpoena. Obert and C.O. did not appear at the depositions.

Stevens filed a motion to dismiss under CrRLJ 4.7 and 8.3 or for alternative relief

^ Appendix to Answer to Motion for Discretionary Review (City App.) C(A) at 2 (October
23, 2014 6:01PM email).
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for Obert's and C.O.'s refusal to be "interviewed and/or deposed."^ The trial court

scheduled a hearing on the motion for December 30, 2014. Meanwhile, the City's

counsel arranged for Obert and 0.0. to be available for depositions on December 19,

2014 and subpoenaed them to appear at the depositions.

On December 19, 2014, Obert and C.O. appeared with their counsel. Each of

their depositions lasted about 90 minutes. Both answered Stevens' counsel's questions,

but not all of them. In particular, 0.0. did not answer questions about what medications

he was using at the time of the incident, his medical history, and his recent hospital stay.

O.O.'s counsel objected to those lines of questions by asserting doctor-patient privilege.

After the depositions, Stevens' counsel filed a supplemental declaration in support

of the pending motion to dismiss. The transcript of the depositions was not available

then, but counsel asserted that Obert's and O.O.'s counsel made improper objections

and that the witnesses refused to answer questions that could be used to impeach them

at trial. Counsel asserted that during the depositions, Obert "repeatedly made malicious

claims" about Stevens.^ Counsel also asserted that 0.0. admitted having burned the

stick he used to hit Stevens. Counsel also complained that the City had refused to

provide its prosecutor's notes from the City's October 2014 interview of Obert and C.O.

On December 29, 2014 (22 days before the trial was set to begin on January 20,

2015), the City filed an amended witness list. The City added four witnesses and

disclosed their contact information and a summary of the witnesses' expected testimony.

On December 30, 2014, about 1:00 p.m., the trial court conducted a hearing on

Stevens' motion to dismiss. After the hearing, the court ordered Obert and C.O. to

2 Appendix to Motion for Discretionary Review (Stevens App.) H.
® Stevens App. I (supplemental declaration of Todd Maybrown) at 4 H14.
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appear three days later on January 2, 2015 for second depositions to answer questions

about C.O.'s medical history and medications the court found relevant. The court also

ordered the City to produce its prosecutor's interview notes by the end of that day over

the City's objection that the notes were privileged attorney work product."^ The City

produced the notes on that day and prepared subpoenas for Obert and C.O. to appear

for the ordered depositions. Because the postal service had gone out, the City arranged

for personal service by a Kirkland police officer. The City later reported that the officer

could not serve the subpoenas because no one answered the door. Counsel for Obert

and C.O was out of the country. About 4:30 p.m. on that day, the City's counsel called

Obert to inform her of the depositions. Obert said: "I don't know if we can make that."®

On January 2, 2015, Obert and C.O. did not appear at the ordered depositions.

Stevens filed a renewed motion to dismiss under CrRLJ 8.3(b), arguing that the "City's

gross mismanagement in this case calls for the extraordinary remedy of dismissal."®

On January 6, 2015, about 1:00 p.m., the trial court conducted a hearing and

ordered Obert and C.O. to appear two days later on January 8, 2015 for depositions.

The court also ordered all parties to reconvene on January 13, 2015. The City prepared

subpoenas for the witnesses to appear for the ordered depositions and again arranged

for a Kirkland police officer to personally serve the witnesses with the subpoenas. The

City's counsel later reported that Jeff Obert answered the door when the officer

attempted to serve the subpoenas and that Jeff Obert told the officer that Teresa Obert

See State v. Garcia. 45 Wn. App. 132, 137-38, 724 P.2d 412 (1986) (prosecutor's notes
are not per se work product, and the State failed to show the notes were protected work product
when the prosecutor did not assert that her notes contained her opinions, theories, or
conclusions but resisted disclosure on the basis that the notes were incomplete).

® City App. F (declaration of Lacey Offutt) at 31j 22.
® Stevens App. L (renewed motion to dismiss) at 7.



No. 74300-7-1

and C.O. were out of the state. The City's counsel unsuccessfully attempted several

times to make direct contact with Teresa Obert. On the same day (January 6), the

prosecutor gave a notice of the depositions to counsel for Obert and C.O. by phone. On

January 8, Obert and C.O. did not appear at the ordered depositions.

On January 13, 2015, the trial court conducted a hearing and dismissed all

charges under CrRLJ 4.7 and 8.3(b). The court incorporated its oral rulings of November

6 and December 30, 2014 and January 6 and 13, 2015. The court noted that the

"pattern of the City's witnesses' failure to cooperate with defense interviews is well

documented."^ It also noted that the City filed an amended witness list to add four

witnesses "more than six months after the government filed charges against the

defendant, and less than two weeks before trial readiness[.]"® The court noted that

according to Stevens' counsel, the added witnesses had refused to talk to counsel. The

court stated that because Stevens' speedy trial right would expire on February 2, 2015,

the case would have to go to trial on January 20, 2015. The court stated that the City

could not force Stevens to choose between her right to speedy trial on one hand and her

right to effective assistance of counsel, confrontation, and due process on the other:

A dismissal of a criminal prosecution is an extraordinary remedy, as both
counsel bring up many times, available only if the accused rights have
been prejudiced to the degree that the accused right to a fair trial has been
materially affected, in that the defendant is now at the point where she is
compelled to choose between two distinct rights, either proceed as
scheduled and hear testimony from many witnesses for the first time during
trial, thereby violating her effective assistance of counsel, right to confront
witnesses, and right to fair due process, or give up her right to speedy trial
and ask for yet another extension in hopes the witnesses may cooperate.
The government simply cannot force a defendant, a criminal defendant, to

^ Stevens App. P; RP (Jan. 13, 2015) at 10.
® Stevens App. P; RP (Jan. 13, 2015) at 12.
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choose between these rights.l®J

The City appealed the dismissal to King County Superior Court. The City argued

that the trial court abused its discretion In resorting to the extraordinary remedy of

dismissal without considering any less drastic remedy. It argued that adding witnesses

22 days before trial did not rise to the level of egregious governmental conduct found by

the courts to justify dismissal. The City argued that the trial court improperly conflated

the City's obligations with the witnesses' conduct.

Stevens responded that the trial court found "very clear discovery violations" when

"these witnesses are willfully failing to abide by these orders. And that's sufficient."''°

She argued that CrRLJ 4.7 "does not say in that section anywhere that the willful

violation of the order must be by the prosecutor. It doesn't say that."''^ She also argued

that the trial court found the City's mismanagement based on its adding witnesses six

months after the setting of the trial and less than two weeks before trial readiness.

After a hearing, the superior court reversed the dismissal as an abuse of

discretion and remanded to the municipal court for trial. The court reasoned that

dismissal "requires willful or arbitrary action on the part of the government, not on the

basis of the witnesses."''^ The court rejected Stevens' argument that if it believed the

municipal court did not enter sufficient findings, it could remand for the municipal court to

enter finings of "gross mismanagement" or "gross negligence on the part of the

prosecutors.""'^ The superior court explained that "there wouldn't be any basis for

® Stevens App. P; RP (Jan. 13, 2015) at 15.
^0 City App. S; RP (Oct. 2, 2015) at 8.

City App. 8; RP (Oct. 2, 2015) at 9.
12 City App. 8; RP (Oct. 2, 2015) at 14.
" City App. 8; RP (Oct. 2, 2015) at 11.
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entering those findings."^'^ The court said:

There, there clearly is not evidence of gross mismanagement or arbitrary
action, or willful violations by the prosecuting agency. Now there is by the
witnesses. But, but, but you're conflating the witnesses with the
prosecuting entity.i^®'

Stevens filed a notice for discretionary review to this Court.

DECISION

Stevens seeks discretionary review of the superior court's decision that reversed

the dismissal and remanded to the municipal court for trial. This Court may accept

review of a superior court decision entered on review of a municipal court decision, only

if the petitioning party (Stevens) satisfies one of the following criteria under RAP 2.3(d):

Discretionary review of a superior court decision entered in a proceeding to
review a decision of a court of limited jurisdiction will be accepted only:

(1) If the decision of the superior court is in conflict with a decision of
the Court of Appeals or the Supreme Court; or

(2) If a significant question of law under the Constitution of the State of
Washington or of the United States is involved; or

(3) If the decision involves an issue of public interest which should be
determined by an appellate court; or

(4) If the superior court has so far departed from the accepted and
usual course of judicial proceedings, or so far sanctioned such a
departure by the court of limited jurisdiction, as to call for review by
the appellate court.

Stevens seeks review under RAP 2.3(d)(1) (conflict), (3) (issue of public interest),

and (4) (far departure from the accepted and usual course of judicial proceedings). She

makes two primary arguments. First, she argues that the superior court erroneously

City App. 8; RP (Oct. 2, 2015) at 11.
City App. S; RP (Oct. 2, 2015) at 12.
RAP 2.3(d).
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rejected the established abuse of discretion standard of review. Second, she argues that

the court violated RALJ 9.1(b), which requires the court to accept all findings, including

unspoken ones that can reasonably be inferred from the lower court's decision. But

neither argument demonstrates any conflict with Washington precedent, any issue of

public interest that should be determined by this Court, or such a far departure from the

accepted and usual course of judicial proceedings that calls for review by this Court.

The municipal court dismissed the charges under CrRLJ 4.7 and 8.3(b). Under

CrRLJ 4.7, a trial court may dismiss the action "if the court determines that failure to

comply with an applicable discovery rule or an order issued pursuant thereto is the result

of a willful violation or of gross negligence and that the defendant was prejudiced by

such failure."''^ Under CrRLJ 8.3(b), a court "may dismiss any criminal prosecution due

to arbitrary action or governmental misconduct when there has been prejudice to the

rights of the accused which materially affect the accused's right to a fair trial. The court

shall set forth its reasons in a written order."^® A dismissal of charges "is an

extraordinary remedy, one to which a trial court should turn only as a last resort."""® A

trial court should consider "intermediate remedial steps" before "ordering the

extraordinary remedy of disrhissal."^® Our Supreme Court has repeatedly and

"unequivocally" stated that dismissal "is unwarranted in cases where suppression of

evidence may eliminate whatever prejudice is caused by governmental misconduct."^^

CrRLJ 4.7(g)(7)(ii).
"8 CrRLJ 8.3(b).

Citv of Seattle v. Hoiifleld. 170 Wn.2d 230, 237, 240 P.3d 1162 (2010) (citation
omitted).

Hoiifield. 170 Wn.2d at 237 (citation omitted),
id (citation omitted).

8
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A dismissal of charges is reviewed for a manifest abuse of discretion,22 Stevens

quotes the following dialogue between her counsel and the superior court to argue that

the court erroneously rejected the proper abuse of discretion standard of review:

COUNSEL: But here we're, the question is whether anv reasonable iudqe
in Washinoton. faced with these circumstances, could have

reached the decision it reached?

COURT; No, that's not the proper... I realize that there are cases that
articulate the standard that way but that, that's a fundamental
misstatement of what, what the, abusive discretion means.
It's a decision made for untenable grounds or for untenable

reasons. And the untenable grounds here is that there is no
finding by the trial court of a governmental misconduct or
arbitrary action.

"Discretion is abused when the trial court's decision is manifestly unreasonable, or

is exercised on untenable grounds or for untenable reasons."2^^ A trial court's decision is

"manifestly unreasonable" if the court adopts a view "that no reasonable person would

take."25 A trial court abuses its discretion "if the court relies on unsupported facts, takes

a view that no reasonable person would take, applies the wrong legal standard, or bases

its ruling on an erroneous view of the law."2® If "there is no evidence of arbitrary

prosecutorial action nor governmental misconduct (including mismanagement of the

case ...), the court's dismissal will be reversed."2''

Here, the superior court's oral ruling, viewed in its entirety, appears to apply the

correct standard. The court concluded that the dismissal was based on untenable

state V. MIchlelli. 132 Wn.2d 229, 240, 937 P.2d 587 (1997).
City App. S; RP (Oct. 2, 2015) at 15 (emphasis added).
MIchieill. 132 Wn.2d at 240 (emphasis added).
Yousoufian v. Office of Ron Sims. 168 Wn.2d 444, 458-59, 229 P.3d 735 (2010)

(citation omitted); State v. Hooson. 113 Wn.2d 273, 284, 778 P.2d 1014 (1989) ("An appellate
court finds abuse only 'when no reasonable judge would have reached the same conclusion.'")

State v. Slocum. 183 Wn. App. 438, 449, 333 P.3d 541 (2014).
27 State V. Biackwell. 120 Wn.2d 822, 832, 845 P.2d 1017 (1993) (citation omitted).
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grounds - dismissal without a supportable finding of the City's arbitrary action or

misconduct warranting dismissal. Specifically, the court concluded that the trial court

improperly conflated the City's obligations with the witnesses' conduct. Stevens'

contrary argument does not satisfy any of the criteria for review under RAP 2.3(d).

Stevens asserts that the superior court was "fixated on" the lack of written findings

and conclusions, inconsistent with RALJ 9.1 (b)(2). The rule provides as follows:

The superior court shall accept those factual determinations supported by
substantial evidence in the record (1) which were expressly made by the
court of limited jurisdiction, or (2) that may reasonably be inferred from the
judgment of the court of limited jurisdiction."P8]

in support of her assertion, Stevens quotes the following statement by the

superior court: "But obviously one of the problems we have here is there weren't actual

written findings and conclusions entered. But the court also stated:

Well, I'm certainly happy to Infer Mr. Maybrown, if you can point me to
something in the record that, that would allow me to infer that the Court
actually found governmental misconduct or arbitrary action on the basis of
something, of, you know, but there, it isn't there.P°l

The superior court concluded that there was no evidence to support a finding, if

any, of the City's misconduct or arbitrary action that would warrant dismissal.®"' Under

RALJ 9.1(b)(2), a finding must be supported by substantial evidence. The record does

not appear to support the premise of Stevens' apparent argument that the superior court

reversed the dismissal simply because the municipal court failed to enter written findings.

In her reply brief, Stevens argues that the evidence supports a finding of the

City's mismanagement, that the City's failure to timely provide discovery constitutes

28 RALJ 9.1(b).
29 City App. S; RP (Oct. 2, 2015) at 7.
20 City App. S; RP (Oct. 2, 2015) at 16.
2^ City App. S; RP (Oct. 2, 2015) at 12.

10
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mismanagement, and that the superior court's decision is in conflict with Brooks^^ and

Michielli.^^ But her motion for discretionary review did not cite Brooks or Michielli or

argue that these cases present a conflict for review under RAP 2.3(d)(1). "An issue

raised and argued for the first time in a reply brief is too late to warrant consideration."^'^

I did consider Stevens' argument in her reply brief. But Brooks and Michielli

appear distinguishable and do not present a conflict for review. Also, Stevens' argument

about the sufficiency of the evidence is specific to the facts of this case and does not

present an issue of public interest that warrants discretionary review. Nor does she

explain how the superior court so far departed from the accepted and usual course of

judicial proceedings in concluding that the evidence did not support the City's

misconduct or mismanagement sufficient to Justify the extraordinary remedy of dismissal.

At most, she asserts a legal error, not a far departure from the judicial proceedings.

Brooks involved "severe governmental mismanagement," including a failure to

produce 60-page victim statement, lead detective's report, the entire police file, witness

names, and multiple other documents routinely produced in discovery.^® The State's

failure to comply with its discovery obligations forced the court to continue trial. The trial

32 state V. Brooks. 149 Wn. App. 373, 203 P.3d 397 (2009),
33 State V. Michielli. 132 Wn.2d 229, 937 P.2d 587 (1997).
34 Cowiche Canyon Conservancy v. Boslev. 118 Wn.2d 801, 809, 828 P.2d 549 (1992).

In her motion for discretionary review, Stevens argued in one sentence and a footnote, without
citation to any authority, that "the record is replete with facts that support the trial court's judge's
decision and from which a finding of governmental mismanagement of the case can reasonably
be inferred." Motion for Discretionary Review at 20, 20 n.18. An appellate court may decline to
consider argument raised in a footnote or without sufficient analysis. See State v. N.E., 70 Wn.
App. 602, 606 n.3, 854 P.2d 672 (1993) (declining to address argument raised in a footnote);
Holland v. Citv of Tacoma. 90 Wn. App. 533, 538, 954 P.2d 290 (1998) ("Passing treatment of an
issue or lack of reasoned argument is insufficient to merit judicial consideration.").

3® Brooks, 149 Wn. App. at 393 ("The trial court here faced very difficult decisions caused
by the severe governmental mismanagement, which in turn affected the accuseds' ability to
receive a fair trial.").

11
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court in Brooks stated: "Dumping the amount of information into the lap of the defense

attorneys subsequent to the omnibus hearing and on the day of trial when it was not

newly created or discovered and which had been available for weeks is simply unfair and

unacceptable."^® On appeal from the dismissal, Division Two of this Court stated that

although dismissal is an extraordinary remedy, Brooks was "an extraordinary case"

where the trial court, despite multiple continuances, "was unable to get the State to

comply with its discovery order, even on the eve of trial."®^

MIchielli involved a prosecutor's decision to add four new charges three business

days before trial, although the prosecutor admittedly had all the information and evidence

supporting those charges months earlier.®® The Supreme Court stated that the facts

"strongly suggest that the prosecutor's delay in adding the extra charges was done to

harass Defendant."®® The court held that the trial court did not abuse its discretion in

dismissing the charges under CrR 8.3(b), stating: "Even though the resulting prejudice

to Defendant's speedy trial right may not have been extreme, the State's dealing with

Defendant would appear unfair to any reasonable person.'"'®

In view of the record, neither Brooks nor Michielli appears analogous to the facts

of this case. Stevens argues that "gross mismanagement" is not required and that

"simple mismanagement" is sufficient. Governmental misconduct "need not be of an evil

or dishonest nature; simple mismanagement is sufficient.'"" But "Washington courts

have clearly maintained that dismissal is an extraordinary remedy to which the court

3® Brooks. 149 Wn. App. at 387.
" ji at 393.

See Michielli. 132 Wn.2d at 233, 244.
at 244.

"0 14 at 246.
State V. Wilson. 149 Wn.2d 1, 9, 65 P.3d 657 (2003).

12
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should resort only in 'truly egregious cases of mismanagement or misconduct. For

example, when the State's key witness (victim) refused to cooperate with the defense

and did not meet court-imposed deadlines for an interview by the defense, our Supreme

Court held that dismissal was improper and was properly reversed where the prosecutor

"did not engage in unfair gamesmanship, nor did he egregiously neglect his obligation.

Stevens fails to demonstrate that the superior court's decision is in conflict with

any Washington precedent, that her appeal involves an issue of public interest that

should be determined by this Court, or that the superior court so far departed from the

accepted and usual course of judicial proceedings as to call for review by this Court.

Discretionary review is not warranted under RAP 2.3(d).

Therefore, it is

ORDERED that discretionary review is denied.

Done this / day of June, 2016.

Court Corwissioner
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COURT OF APPEALS, DIVISION I

OF THE STATE OF WASHINGTON

CITY OF KIRKLAND,

Respondent,

V.

HOPE STEVENS,

Petitioner

NO. 74300-7-1

PETITIONER'S MOTION

TO MODIFY

COMMISSIONER'S

RULING

1. IDENTITY OF MOVING PARTY

Hope Stevens, Petitioner, seeks the relief designated below.

2. STATEMENT OF RELIEF SOUGHT

Pursuant to RAP 17.7 and RAP 2.3(d), Petitioner asks the Court to

modify the ruling of Commissioner Masako Kanazawa denying

discretionary review, and to enter a ruling granting discretionary review.

3. FACTS RELEVANT TO MOTION

Petitioner was charged in Kirkland Municipal Court with two counts

of Assault 4 for allegedly assaulting Teresa Obert and Obert's teenage son

C.O. "Stevens asserts that she was the victim and that she was hit by her

nephew C.O. with a stick." Commissioner's Ruling, at 2. As she attempted

to prepare for trial, petitioner encountered serious difficulties obtaining

discovery. Some of her difficulties were created by the witnesses C.O. and

Teresa Obert. Other difficulties were created by the conduct of the

prosecutor for the City of Kirkland.

PETITIONER'S MOTION TO MODIFY

COMMISSIONER'S RULING -1
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The prosecution's witnesses repeatedly refused to comply with the

trial court's discovery orders. On November 6,2014, the Mumcipal Court

judge granted Petitioner's motion for leave to take their depositions.

Although initially scheduled for November 26, 2014, at the request of the

prosecution their depositions were rescheduled to December 2, 2014.

Commissioner's Ruling, at 2. But on that date the witnesses failed to appear.

Id. at 2-3. A new deposition date of December 19, 2014 was set, and the

witnesses appeared for deposition on that date, but they refused to answer

several relevant questions. Id. at 3. On December 30, 2014, the trial court

ordered them to submit to another deposition on January 2, 2015 and to

answer the relevant questions, but on that date the witnesses failed to appear

again Id. at 3-4. The trial judge issued yet another order directing them to

appear for a deposition on January 8, 2015, but for the third time the

witnesses failed to appear for deposition, /dat 4-5.

Petitioner's counsel also encountered difficulties obtaining

discovery from the prosecution. Although the Commissioner fails to

mention it in her ruling, when Petitioner made a discovery request for copies

of the prosecutor's notes of their own witness interviews, the City refused

to produce them, claiming that they were protected by the work product

privilege. The City persisted in refusing to produce these notes, even after

Petitioner cited the case oi State v. Garcia, 45 Wn.App. 132, 724 P.2d 412

PETITIONER'S MOTION TO MODIFY
COMMISSIONER'S RULING - 2



(1986).^ Garcia specifically rejected the argument that a prosecutor's notes

of a witness interview were per se work product. Id. at 138.

Petitioner also sought to examine the stick that witness C.O. had hit

her with, but she was informed that the investigating police oflScers failed

to collect this piece of evidence when they responded to take the witnesses'

complaint.^

Petitioner filed a motion seeking an order of dismissal pursuant to

CrRLJ 8.3, and the trial court judge held three separate hearings on this

motion. At the first hearing, held on December 30, 2014, the trial court

judge ordered the City to immediately produce to Petitioner the prosecutors'

notes of its own witness interviews. RP I, 29. The court also faulted the

prosecutor for delaying before setting a new deposition date when the

witnesses failed to appear for their deposition on December 2,2014. RP I,

26.^ But the trial judge declined to dismiss the charges at that time,

choosing instead to enter remedial orders.

Also on December 30"^, the City prosecutors chose to amend their

witness list and to add four new witnesses including two expert witnesses."^

' See Appendix 1,1|25 in Appendices to Motion for Discretionary Review.

^ Appendix 1,1^29-30.

^ "On December 11, 2014, (rfter the court scheduled this hearing to address defense
counsel's motion to dismiss, the prosecutors called defense counsel indicating that the
witnesses would now agree to a deposition on December 19,2014." (Italics added).

Appendix K to Motion for Discretionary Review. A copy of the City's supplemental
witness list is also attached to this brief as Appendix A.

PETITIONER'S MOTION TO MODIFY

COMMISSIONER'S RULING - 3



As the trial judge later noted, the City never offered any explanation as to

why these witnesses were not added until six months after the charges were

initiaUy filed. RPIV, 13.

When the witnesses failed to appear for deposition on January 2,

2015, Petitioner filed a renewed motion to dismiss, and the trial judge heard

that motion on January 6,2015. For the second time, the trial judge declined

to grant the motion, choosing instead to give the witnesses yet another

chance to appear for deposition, and ordering Petitioner's counsel to see if

he could obtain discovery from the prosecution's four new witnesses. RP

n,30.

It was not until the trial court held its third hearing on Petitioner's

motion to dismiss that the trial court judge granted that motion on January

13, 2015.^ At that hearing the trial judge was informed that Petitioner's

counsel had not been able to interview any of the City's four new witnesses;

both of the recently disclosed expert witnesses refiised to be interviewed

because they had not been subpoenaed by the prosecution for trial and

because they had not been supplied with a patient release form.®

When the trial judge orally granted the Petitioner's motion to

dismiss. Petitioner's covmsel raised the question of whether the court

^ Appendix P to Motion for Discretionary Review.

® Appendix N, f8 to Motion for Discretionary Review.
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wanted to enter written jSndings. The court asked the prosecutor if she

wanted to be heard on that question but she declined the invitation to speak

to that issue:

MR. MAYBROWN: Your Honor, I have an order which
reflects what the court has considered and incorporates the
court's oral ruling. If that would be sufficient with the court,
that would be sufficient with the defense. If the court wants

us to prepare findings, we would prepare fmdings and
conclusions. I'm satisfied either way, but I'll defer to the
court. And perhaps the prosecutor would have —

THE COURT: Does the prosecutor wish to be heard?

MS. McBLYEA: No, your Honor.

THE COURT: Then I'll sign your order. Counsel.

RP El, 16-17.

In his oral ruling granting Petitioner's motion to dismiss, the

Municipal Court judge specifically faulted the City for disclosing four new

witnesses two weeks before the readiness hearing, one of whom had left the

State.

[0]n December 30, 2014, more than six months after the
government filed charges against the defendant, and less
than two weeks before trial readiness, the City filed an
additional witness list endorsing four additional witnesses.
The witness list included two medical health professionals, a
doctor and a physician's assistant. Both apparently took part
in examining the alleged victim/witness after the assault.

The defense again moved to dismiss charges, citing
mismanagement on the part of the prosecutors by waiting
over six months to endorse expert witnesses only days
before the trial. Again, [on January 6^] the court chose to
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reserve ruling and urged defense counsel to attempt to
interview the newly-endorsed witnesses with the time left
before trial.

Today, according to declarations filed by the defense, the
two medical professionals have declined to discuss their
involvement in this case citing privilege. It's interesting to
note that the government has endorsed two doctor
witnesses, albeit late, to testify as to the condition of the
alleged victimfollowing the altercation. Still, both medical
witnesses are refusing to discuss the case with the defense.
Consequently, the defendant will hear this crucial testimony
for the first time during trial in firont of the jury. The
testimony, and that of others - this testimony, and that of
others, will be a complete surprise to the defendant.

According to defense counsel, the third witness endorsed by
the City on December 30"', 2014 is Jefftey Obert. . . . Mr.
Obert declined to appear for the [defense] interview.

The fourth witness added to the government's list on
December 30, 2014 is a Corey Parks. According to the
declaration filed by the defense, this witness lives in Florida
and has also declined to be interviewed over the phone.
According to the declaration, Ms. Parks states she has not
received a subpoena to appear in court...

Consequently, there are four witnesses that have all refused
to talk to defense counsel. These witnesses were added to

the government's witness list less than two weeks before
trial readiness and more than six months after charges
werefiled....

RP III, 12-14 (emphasis added). Acknowledging that "a dismissal of a

criminal prosecution is an extraordinary remedy," the municipal court judge

concluded that he had no choice but to grant the requested dismissal because

"the government simply cannot force a defendant, a criminal defendant, to

choose between" her right to a speedy trial, and her due process rights to
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adequately prepare for trial. RP III, 15-16. The Municipal Court's written

order dismissing the charges with prejudice states: "IN REACHING THIS

DECISION the Court further incorporates its oral rulings of November 6,

2014, December 30,2014, January 6,2015 and January 13,2015)."'

The City of Kirkland appealed the dismissal to the King County

Superior Court. Even though the City had expressly declined to comment

when asked in the Municipal Court if the City thought written findings of

fact and conclusions of law were necessary, in the Superior Court the City

complained that the Municipal Court judge never made any finding that the

City did something wrong. RP IV, 7. Petitioner Stevens responded that the

prosecution's delay in waiting to identify four new witnesses, including two

experts, until less than two weeks before readiness hearing, was

governmental misconduct which "deprived the defense of any fair

opportunity to prepare the case for trial, and the Court so found." RP IV, 7.

But the Superior Court RALJ judge did not agree that it was clear that the

Municipal Court "so found," and he faulted the Municipal Court judge for

not entering any written findings of fact and conclusions of law:

COURT: Well, I guess I'm, Pm not sure the Court sofound.
The Court certainly said that the defense was presented with
enormous difficulties by this case. But obviously one of the
problems we have here is there weren't actual written
findings and conclusions entered. There are oral statements
by the judge in making his decision. And certainly he

' Appendix P to Motion for Discretionary Review.
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substantially agrees with you, Mr. Maybrown, that there were
enormous difficulties presented to the defense. Pm not sure
that he actually made a finding that it, that it prevented the
defense from, from going forward.

RPIV, 7-8 (emphasis added).

Stevens' counsel replied noting that the RALJ 9.1(b) requires the

Superior Court to accept the "implicit" findings made by the trial court:

MR. MAYBROWN: Well, first of all, under the RALJ rules,
because the courts of limited jurisdiction are somewhat less
formal than these provisions, there*s a very specific rule, 9.1B
that says the Court must accept all findings, both explicitly
made and implicit in the Court'sfindings.

Here what the Court very clearly found is that endorsing these
witnesses six months after the trial had been set, less than two
weeks before readiness without any explanation or
justification was mismanagement.

RP IV, 8 (emphasis added). Defense counsel also noted that the City had

foregone the opportunity to have written findings entered. RP IV, 8.^

Petitioner's counsel pointed out that the Municipal Court judge's

decision to dismiss was reviewable under the abuse of discretion standard

which precludes reversal unless the appellate court concludes that no

reasonable person could have reached the conclusion that the trial court

judge reached. RP IV, 15. But the Superior Court RALJ judge asserted that

this was not a correct statement of the abuse of discretion standard. RP IV,

' "[At the hearing] I asked whether the court wanted to enter written findings or
conclusions... [Tjhe prosecutor did not want to be heard on this so the prosecutor did not
seek the entry of findings."
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15. The Superior Court judge said the proper standard was whether the trial

court's decision rested on untenable grounds, and he went on to rule that the

Municipal Court judge's decision was "untenable" because the Municipal

Court judge did not make a finding of governmental misconduct:

MR. MAYBROWN: . . . [T]he question is whether any
reasonable judge in Washington, faced with these
circumstances, could have reached the decision it [the
Municipal Court] reached.

COURT: No, that's not the proper... I realize that there are
cases that articulate the standard that way but that, that's a
fundamental misstatement of what, what the, abusive [sic]
discretion means. It's a decision made for untenable grounds
or for untenable reasons. And the untenable grounds here is
that there is no finding by the trial court of a governmental
misconduct or arbitrary action.

RP rV, 15 (emphasis added). The Superior Court then entered this order:

The above entitled court having heard a motion to remand this
case back to the trial court for an abuse of discretion under 8.3

and 4.7.

IT IS HEREBY ORDERED THAT this case be remanded

back to the trial court for a trial. Court finds there was an abuse

of discretion.^

4, ISSUES FOR REVIEW BY A PANEL OF JUDGES

(a) The Superior Court, sitting as an appellate court, held that
the Municipal Court's decision to dismiss the charges was
based on "untenable grounds" because the Municipal Court
never made any finding that there was governmental
misconduct. Was this ruling erroneous because RALJ
9.1(b)(2) mandates that the appellate court "shall accept

' Appendix A to Motion for Discretionary Review^
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those factual determinations . . . that may be reasonably
inferred from the judgment" of the Municipal Court?

(b) Is the question of whether written findings of fact and
conclusions of law are required when a Municipal Court
dismisses a prosecution a question of substantial public
interest given that there is no published appellate decision
that addresses the part of RALJ 9.1.(b)(2) which requires
appellate court acceptance of all "reasonably inferable"
factual determinations?

(c) The Superior Court ruled that the test for an abuse of
discretion was not whether any reasonable judge could have
made the decision that the trial judge made. Was this ruling
in conflict with the decisions of the Washington Supreme
Court in State v. Hopson, 113 Wn.2d 273, 284, 778 P.2d
1014 (1989); State v. Emery, 174 Wn,2d 741,765,278 P.3d
653 (2012); State v. Rodriguez, 146 Wn.2d 260,269,45 P.3d
541 (2002); State v. Woods, 143 Wn.2d 561, 595, 23 P.3d
1046 (2001); and State v. Bourgeois, 133 Wn.2d 389, 406,
945 P.2d 1120(2014).

5. GROUNDS FOR RELIEF AND ARGUMENT

a. Whether explicit "findings" are required when a Municipal
Court dismisses a case, notwithstanding the fact that RALJ
9.1(b)(2) requires a reviewing Superior Court to accept all
factual determinations "that may be reasonably inferred from
the judgment," is an issue of public interest that should be
decided by an appellate court RAP 2.3(d)(3).

The Superior Court was fixated on what it erroneously saw as a

"problem":

But obviously one of the problems we have here is there
weren't actual written findings and conclusions entered.
There are oral statements by the judge in making his
decision.

RPIV, 7 (emphasis added).
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But the RALJ rules specifically recognize that written findings of

fact are not required in courts of limited jurisdiction. RALJ 9.1(b),

specifically refers to two types of "factual determinations." Subsection

(b)(1) refers to factual determinations "which were expressly made by the

court of limited jurisdiction" and subsection (b)(2) refers to factual

determinations "that may reasonably be inferred from the judgment of the

court of limited jurisdiction." The rule recognizes that sometimes a

municipal court judge will "expressly" make factual determinations, but at

other times the court will not say anything - either orally or in writing —

about its factual determinations. In the latter situation the appellate court is

required to accept any factual determination that can reasonably be inferred

"from the judgment."

RALJ 9.1(b)(2) accommodates the generally informal nature of

judging that takes place in the municipal courts. The rule recognizes that it

would be completely unworkable to require the judges of these courts to

support all their decisions with written FF&CL. Instead of requiring such

findings, RALJ 9.1(b)(2) requires appellate courts to accept all reasonably

inferable findings that could support the judgment of the lower court.

In her ruling denying discretionary review, the Commissioner

acknowledges that the Superior Court judge said that "one of the problems"

with the Municipal Court's dismissal order was that "there weren't actual
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written findings and conclusions entered." Commissioner's Ruling, at 10.

The Commissioner reasons, however, that because the Superior Court judge

went on to make an additional statement about "the record," that there was

no violation of RALJ 9.1(b)(2). The Commissioner states;

But the [Superior] court also stated:

Well, I'm certainly happy to infer Mr. Maybrown, if you can
point me to something in the record that, that would allow
me to infer that the Court actually found governmental
misconduct or arbitrary action on the basis of something, of,
you know, but there, it isn't here.

RPIV, 16.

Petitioner respectfully submits that the Commissioner has

misconstrued RALJ 9.1(b)(2). The Rule mandates acceptance of findings

that can be inferred "fi-om the judgment." The Rule does not limit its

mandate to findings that can be inferred from the municipal court's oral

remarks.

Moreover, the Commissioner states that the superior court judge

"concluded that there was no evidence to support a finding, if any, of the

City's misconduct or arbitrary action that would warrant dismissal."

Commissioner's Ruling, at 10. But that is not an accurate statement of what

the Superior Court judge actually said. What he explicitly said is that he

was "not sure" what the Municipal Court judge found. Petitioner's counsel

told the Superior Court "you have the City endorsing" four new witnesses
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"six months after the case was filed [and] less than two weeks before the

readiness .... This deprived the defense of any fair opportunity to prepare

the case for trial, and the Court so found" RP IV, 7. And in reply the

Superior Court judge responded:

COURT: Well, I guess I'm, I'm not sure the Court so found.

RP IV, 7.

The Superior Court judge did not say, there was insufficient

evidence to support the Municipal Court judge's factual determinations.

Instead, he said it was simply unclear to him what the Municipal Court

judge found.

Moreover, the Commissioner's conclusion that what the Superior

Court judge really did was find a lack of substantial evidence to support the

Municipal Court's "inferred" finding of governmental mismanagement is

completely inconsistent with the Superior Court's comment to Petitioner's

counsel that he might still prevail on remand because the Mxinicipal Court

might ultimately enter the written findings that the Superior Court judge

(erroneously) believed were required. The Superior Court judge said that

while the municipal court discussed prejudice to the defendant, he did not

discuss the requirement of governmental mismanagement. And yet he said

this defect could be cured on remand:

Now, you may very well be able to accomplish the same
result for your client upon remand.
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RPIV, 17.

Petitioner's counsel complained that the case should not have to go

back for the entry of written findings when the City prosecutors were

expressly asked whether they wanted written findings to be entered and they

expressly declined to address that question. RP IV, 18. But the Superior

Court ruled that nevertheless written findings were necessary;

And so I think that, that yes, that you need to go back to the
trial court and go through the process again.

RP IV, 19.

Petitioner submits that the RALJ judge was wrong because no such

written findings are necessary and RALJ 9.1(b)(2) explicitly says so. But

RALJ 9.1(b)(2) is not a well known rule. There is only one published

decision that makes even a passing reference to RALJ 9.1(b). State v.

Basson, 105 Wn.2d 314, 714 P.2d 1188 (1986) states that because the

Superior Court was sitting as an appellate court, RALJ 9.1(b) applied, and

thus it was improper for the Superior Court to make its own evaluation of

the evidence. But Basson only addresses subsection (b)(1) which requires

acceptance of all findings "supported by substantial evidence"; it does not

address subsection (b)(2) which requires acceptance of all "reasonably

inferred" findings.

Because there is no published opinion analyzing subsection (b)(2),

this case presents a question of substantial public interest. In the absence of
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a published decision, other Superior Court judges are likely to make the

same mistake that the Superior Court judge made in this case, and they too

will fail to follow the Rule's mandate that they must accept all factual

determinations that are reasonably inferable from the judgment.

In the present case, the record is replete with facts that support the

trial court judge's decision and from which a finding of governmental

mismanagement of the case can reasonably be inferred. The Superior

Court's decision remanding this case for trial ignores all of the Municipal

Court judge's oral statements, all the reasonable inferences that can be

drawn from the judgment dismissing the case, and the clear command of the

applicable appellate rule.

b. The Superior Court's decision conflicts with numerous
Washington Supreme Court cases which state the proper
test for determining whether a trial court has abused its
discretion.

The test for deciding whether an abuse of discretion has occurred is

well established: "An appellate court finds abuse [of discretion] only when

no reasonable judge would have reached the same conclusion." State v.

For example, there was imrebutted evidence that the police failed to collect physical
evidence that supported the self-defense defense; the prosecutors delayed the deposition of
their witnesses; failed to promptly reschedule them when the witnesses failed to appear;
refused to provide discovery of their own interview notes; defended their refusal with a
frivolous claim of work-product privilege; waited for six months to identify four new
witnesses just two weeks before the readiness hearing; foiled to subpoena their belatedly
disclosed experts; and failed to provide their experts with medical releases thus making it
impossible for defense counsel to interview them.

PETITIONER'S MOTION TO MODIFY

COMMISSIONER'S RULING -15



Hopson, 113 Wn.2d 273, 284, 778 P.2d 1014 (1989). This test has been

around for a long time and is often cited. Accord Emery, 174 Wn.2d at 765;

Rodriguez, 146 Wn.2d at 269; Woods, 143 Wn.2d at 595; Bourgeois, 133

Wn.2d at 406. Petitioner's coimsel said that this was the applicable

standard. But the Superior Court said that it was not the proper test, and

that even though "there are cases that articulate the standard that way, but

that, that's a fundamental misstatement of what, what the, abusive [sic]

discretion means." RPIV, 15.

The Superior Court was wrong. That standard is not a misstatement

of the proper appellate test for determining whether an abuse of discretion

has occurred. The Superior Court's rejection of this test is contrary to

dozens of Washington decisions and his refusal to apply this test was a

radical departure from the usual course of proceedings which calls for

discretionary review.

c. A reason need not be written in order to be "tenable."

The Superior Court's ruling - that the Municipal
Court's reasoning was untenable because it was not
expressed in writing — is itself "untenable."

The Commissioner concluded that because the Superior Court

restated the test for abuse of discretion as a ruling made for "untenable

reasons" that "the superior court's oral ruling, viewed in its entirety, appears

to apply the correct standard." Commissioner's Ruling, at 9. But the
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Commissioner ignores what the Superior Court judge said as to why the

municipal court's decision was imtenable.

[An abuse of discretion is] a decision made for untenable
grounds or for untenable reasons. And the untenable grounds
here is that there is no finding by the trial court of a
governmental misconduct or arbitrary action.

RPIV, 15 (emphasis added).

But a reason does not have to be expressed in writing in order to be

tenable. A reason can be tenable, even if it is not expressed at all, either in

writing or orally. The only thing that RALJ 9.1(b)(2) requires is that a

tenable reason be reasonably "inferable from the judgment." The very

definition of the word "infer" conveys the notion that something that is not

expressed can nevertheless be deduced from other things.

Anyone who reads the Municipal Court judge's two pages of

comment regarding the City's addition of four new ■witnesses six months

after charging and shortly before trial (RP III, 12-14) can easily infer that

the Municipal Court judge found governmental mismanagement.

d. The Superior Court's decision is in conflict with all
numerous Supreme Court cases on dismissals pursuant to
CrR 8.3(b). Gross mismanagement is not required; simple
mismanagement is sufficient.

When he reversed the Municipal Court's dismissal order, the

Superior Court judge faulted the lower court for failing to make a finding

of "gross mismanagement" of the case by the City prosecutors. RP lY, 12.
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But it is well settled that gross mismanagement is not required, and that

"simple mismanagement" is sufficient. State v. Dailey, 93 Wn.2d 454,457,

610 P.2d 357 (1980) ("we have made it clear that "governmental

misconduct" need not be of an evil or dishonest nature, simple

mismanagement is su fficient."); State v. Michielli, 132 Wn.2d 229, 243,

937 P.2d 587 (1997) (same); State v. Blackwell, 120 Wn.2d 822, 831, 845

P.2d 1017 (1993) (same); State v. Brooks, 149 Wn.App. 373,384,203 P.2d

397 (2009) (same).

The Commissioner did not directly address the conflict between the

Superior Court's oral statement and the case law. Instead, she seems to

reason that since the case law also says that a dismissal can only be ordered

in cases of "egregious" governmental misconduct, the Superior Court's use

of the "gross mismanagement" standard is excusable:

Stevens argues that "gross mismanagement" is not required
and that "simple mismanagemenf is sufficient.
Governmental misconduct "need not be of an evil or

dishonest nature; simple mismanagement is sufficient." But
"Washington courts have clearly maintained that dismissal
is an extraordinary remedy to which the court should resort
only in 'truly egregious cases of mismanagement or
misconduct,'"

Commissioner's Ruling, at 12-13 (footnotes omitted), citing State v. Wilson,

149 Wn.2d 1, 9, 65 P.3d 657 (2003).

Petitioner submits that the holdings of Blackwell, Dailey, Michielli

and Brooks cannot be so easily evaded. If the Supreme Court thought that
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egregious misconduct was synonymous with gross mismanagement, it

would never have explicitly held that gross mismanagement is not required.

If the Supreme Court thought that the two phrases had the same meaning,

then one would have to read all of the above cited opinions — and Wilson -

as simultaneously holding that gross mismanagement is not required and

that gross mismanagement is required. Obviously, the Supreme Court

cannot have meant that those two completely contradictory propositions are

both true. Consequently, the Superior Court's explicit use of a standard

which the Supreme Court has repeatedly condemned calls for appellate

review and correction by this court under both RAP 2.3(d)(1) and RAP

2.3(d)(4).

6. CONCLUSION

For these reasons. Petitioner asks this Court to modify the

Commissioner's Ruling, and to grant discretionary review of the Superior

Court's RALJ decision. Petitioner respectfully submits that several of the

criteria for discretionary review are met in this case: (1) the Superior Court's

decision conflicts with several decisions of the Washington Supreme Court

(RAP 2.3(d)(1)); the case involves an issue of public interest regarding the

command of RALJ 9.1(b)(2) requiring Superior Courts to accept all

reasonably inferable factual determinations, and no published appellate

decision addresses this requirement (RAP 2.3(d)(3)); and the Superior
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Court's refusal to confine its appellate review to asking whether any

reasonable judge could have decided that there was governmental

misconduct in this case, was a radical departure so far from the accepted

and usual course of appellate review for manifest abuse of discretion as to

call for discretionary review by this court (RAP 2.3(d)(4)).

Respectfully submitted this 5*^ day of August, 2016.

Carney Badley Spellman, P.S.

By

James E. Lobsenz WSBA #8787

Allen Hansen Maybrown &

Offenbecher

By_
Todd Maybrown, WSBA #18557

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

The undersigned certifies under penalty of pequry under the laws of
the State of Washington that I am an employee at Allen, Hansen, Maybrown
& Offenbecher, P.S., over the age of 18 years, not a party to nor interested
in the above-entitled action, and competent to be a witness herein. On the
date stated below, I caused to be served a true and correct copy of the
foregoing document on the below-listed attomey(s) of record by the
method(s) noted:

Email and first-class United States mail, postage prepaid, to the
following;

Attorneys for Respondent
Tamara L. McElyea
MOBERLY & ROBERTS, PLLC
12040 98th Ave NE Ste 101

KirklandWA 98034-4217

tmcelyea@moberlyandroberts.com

Co-counsel for Petitioner Stevens:

James E. Lobsenz

CARNEY BADLEY SPELLMAN

701 Fifth Avenue Suite 3600

Seattle, WA 98104
Lobsenz@carhevIaw.com

DATED this 5^ day of August, 2016.

Samk Cm.
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DECiilZOM

IWUNieiPALeoURT

IN 'mE MUNIGIPAL CGURt FDR i:i|-IECITY OF KIRKl
STATE OF WASHfi4QT0N FOR KING, GOUNTV

CITY OF KIRKLANp,

vs.

STEVENS, HOFE A.

)
)

Plaliiliff;, ) N0.3«3«4
i
)
I
)  iGlTY'S. AD0ENDIJK4 TO WITNESS USt

Dfefendarit. .)
>
)

In addition, to the. \viincsses identified in the pre-trial .order, fUp .City intends to call the

jfellowing individ uals and a surniijaty of their .intended toslnnd^

1. Dr. Jihg Jim IminediateGlinie Rose Hi!l.i3131 NE 85th St. Kirkland, WA,'425-702-8002.
Wil]-iesti t^< td her intefaotipils^ obsewatidhs^ medicai diagnosis of Teresa Obeil aUd
C.O. on June 21< 2014.

2. L.i«dis.ay Tayioi^ FA-Gi linwediate OlintC' Rose Kill. (Sep pontact inlbrnlaliOn above)WUl
tpiJlify to her Interactions, and observations of Teresa pbert aiid C.Q. on June 21 ̂ 2014.

3. deff Obpri: WilFteSlify to his, observations on the morning of June 21,2044 pnd to the type
.of equipinent he uses for work. He will testify to the type of brbbihsiiGk that G.Oi gabbed
thaf morning.

4. Cori Parks: Will testily to herobsen'aiions of Ms. Stevens,Teresa Dberh and'
C.G. dPibeanors prior tO thoassaulls.

Mobcrty UtibcrOi PLLC
UHO 98"* Ave.% Suite lOi
(virklnn^'Vi'iisiiin^tei) 98^
'rcl:('»25>2»'l-2362,
l%;(.125)2S'»>f2i)5
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DATED tliis 29^'' day of December, 2014.

Respectfully submitted,

Molrerly & ftobertSj JPIX.G ;

Taraara L. McBlyea, WSBA #42466
As^teot Prosecuting 4^paiey

/■ M

VIM VflK, JT

Assistant Prfe;ecij[^!ig^ll0i'n^^
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Mobtrlv & K^bcrls, PLLC
12040 Aw.NH Suile tOl
Kirkland, Washington 98034
Tol: (425)284-2362
Fax: (425)284-1205
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION ONE

CITY OF KIRKLAND,

Respondent,

V.

HOPE STEVENS,

Petitioner.

No. 74300-7-1

ORDER DENYING

MOTION TO MODIFY

Petitioner, Hope Stevens, has filed a motion to modify the commissioner's

June 7,2016 ruling denying her motion for discretionary review. The respondent,

City of Kirkland, has not filed a response. We have considered the motion under

RAP 17.7 and have determined that it should be denied. Now, therefore, it is

hereby

ORDERED that the motion to modify Is denied.

Done this M day of Q C::tob^r .2016.
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