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A. INTRODUCTION 

Respondent, City of Kirkland, submits supplemental briefing to the 

Court for discretionary review. The Respondent respectfully requests this 

Court affilm the King County Superior Court's rnling on the RALJ appeal 

in this matter, remanding the issue to the trial comt. 

B. ISSUES PRESENTED 

1. Under State of Washington v. Ascension Salgado-Mendoza, did the 

RALJ court abuse its discretion when it reversed the trial court's 

dismissal and remanded the matter, finding: (I) the record 

presented insufficient evidence for a finding of prosecutorial 

mismanagement under CrRLJ 8.3(b ), and (2) that dismissal was an 

abuse of discretion by the trial court when it unfairly conflated 

witness conduct with prosecutorial obligation? 

2. Whether CrRLJ 4.7(g)(7)(ii) applies to non-pmty misconduct. 

C. STATEMENTOFTHECASE 

Respondent, City of Kirkland, charged Petitioner, Hope A. Stevens, 

with two counts of Assault in the Fourth Degree, Domestic Violence for 

conduct toward her half-sister, Teresa Obett, and her nephew, C.O. - Ms. 

Obert's son - on June 21, 2014. See Appendix A. 
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Ms. Obert and C.O. retained Mary Gaston as independent legal 

counsel. See Appendix Bat ,r 7. At the request of Petitioner's attorney, Mr. 

Maybrown, Ms. Gaston offered two separate oppmtunities to interview the 

witnesses in October. Id and Appendix A. He declined to conduct those 

interviews. See Appendix C. Over the City's objection, the trial court 

ordered the witnesses to sit for depositions. See Appendix D. 

Counsel for Petitioner scheduled the depositions of Ms. Obert and 

C.O. for November 25, 2014, and mailed notices of depositions to the 

witnesses' attorney. See Appendix E. The prosecutors cleared their 

schedules in order to attend. See Appendix Fat ,r 8. On the morning of the 

scheduled depositions, Ms. Gaston informed the parties that her clients 

would not be present for the depositions because (1) C.O. was hospitalized 

on that date, and (2) Ms. Gaston read CrRLJ 4.6 to require the witnesses to 

be under subpoena. See Appendix G at 13:13-17. The prosecutors 

immediately provided alternative dates. Id. at 13 :21-22. 

Petitioner then moved to dismiss under CrRLJ 8.3(b) "because the 

City's witnesses have refused to be interviewed and/or deposed." See 

Appendix H. Counsel based the motion on the witness's behavior, stating 

"the witnesses have made it virtually impossible for counsel to prepare ... ," 

attributing much of this difficulty to the witness's independent counsel. See 

Appendix Bat ,r,r 7, 14, 18 -20. 
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Respondent arranged for the witnesses to be available for 

depositions on December 19, 2014. See Appendix Fat ,r,r11-15. Respondent 

subpoenaed the witnesses to appear for the deposition. See Appendix 

!. Both witnesses sat for depositions on December 19, 2014, each lasting 

for approximately ninety minutes. See Appendix G at 26:25- 27: I. Both 

witnesses answered counsel's questions, except for what medications C.O. 

may have been using at the time of the alleged assault and about a recent 

hospital stay. Id. at 27:2-6; 27:8-10; 28:1-2. Private counsel for the 

witnesses objected based on HIP AA privilege. Id. at 27:6-7; 27:12; 28:2-

4. 

Petitioner renewed her request for dismissal under CrRLJ 8.3(b) and 

CrRLJ 4.7, citing her belief that the depositions were inadequate. See 

Appendix J at ,r 36. Counsel claimed the witnesses "hijacked" the 

proceedings and used "obstructionist" tactics when they failed to answer 

questions. See Appendix G at 8:22; Appendix J at ,r,r 2:6-4:4. Counsel for 

Petitioner stated that the information was "material to the defense for 

several reasons" but did not further elaborate. See Appendix J at ,r 11. 

Additionally, counsel claimed that Respondent had failed to provide 

interview notes from Respondent's October 22, 2014, interview of the two 

witnesses. Id. at ,r 24-28. 
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On December 29, 2014, Respondent filed an amended witness list, 

adding four fact witnesses. The list included contact information and a 

summary of the expected testimony. See Appendix K. 

The trial court heard oral arguments on December 30, 2014. See 

Appendix G. The trial cmni ordered Respondent to produce all notes and 

recordings from Respondent's interview of the witnesses by end of business 

that day. Id. at 29: 19-22. The trial court fmiher ordered the two material 

witnesses to appear for additional depositions on January 2, 2015 to answer 

questions regarding C.O. 's medical history and medications used, finding 

this line of questioning to be "relevant." Id. at 29:23-25, 30:8-13. 

Respondent subpoenaed C.O. and Ms. Obert to appear for a second 

deposition, as ordered. See Appendix F at ~ 19. Respondent arranged for a 

Kirkland Police officer to personally serve the witnesses, but the officer was 

unsuccessful. Id. at ~~ 19, 21. Assistant City Prosecutor at the time, Lacey 

Offutt, spoke with Ms. Obe1i by phone to infonn her of the trial court's 

ruling. Ms. Obert responded that she did not know if they were available. 

Id. at ~ 22. The second deposition did not take place. See Appendix L at ~ 

8. 

On January 6, 2015, counsel for Petitioner conceded that, but for the 

witnesses' absence at a second deposition on January 2, 2015, "[w]e would 

be prepared for trial in mid-January, if all of this hadn't been created by the 
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misconduct of these witnesses ... " See Appendix M, 8:6-10 (emphasis 

added). The trial court ruled that defense has a right to interview witnesses 

prior to trial, noting that the "defense does not have to wait to hear to 

questions for the first time while the jury is sitting there." Id. at 26:12-15. 

The trial court stated that "the witnesses have chosen not to respond to the 

second deposition. That's up to the witnesses." Id. at 26:23-24. The trial 

court ordered a third deposition of C.O. and Ms. Obe1i to occur on January 

8, 2015. The court once more instructed the witnesses to reveal "whether or 

not the [witness] was under the influence of medicines and narcotics and 

alcohol" and to answer "questions conceming what the [witness] was seeing 

the doctor for." Id. at 28:6-8. 

Once again, Respondent prepared subpoenas for the witnesses to 

appear for the January 8, 2015 depositions. See Appendix N. Respondent 

again arranged for a Kirkland Police officer to personally serve the 

witnesses with the subpoenas, but again was unsuccessful. See Appendix 0 

at 1 7. Both prosecutors made repeated attempts to call the witnesses, 

unsuccessfully. Id. at 110. Assistant City Prosecutor Offutt provided notice 

to Ms. Gaston via telephone on January 6, 2015. The witnesses failed to 

appear for the third ordered deposition. See Appendix P at 12: 18-20. 

On January 13, 2015, the trial court heard Petitioner's third motion 

to dismiss. See Appendix P. The court dismissed the case pursuant to CrRLJ 
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8.3(b) and 4.7. Id. at 15:25-16:1. In its oral ruling, the trial court noted the 

"pattern of the City's witnesses' failure to cooperate with defense 

interviews .... " Id. at 10:13-14. The trial coutt specifically noted that, at the 

"one and only interview" with defense counsel, the witnesses declined to 

answer questions regarding C.O.'s medication use and mental status at the 

time of the alleged assault, claiming medical privilege and lack of relevance. 

Id. at 10:20-11 :3. The Comt also found the witnesses failed to sit for the 

second deposition to answer questions the trial court deemed relevant, 

without analysis of whether the medical information was material to the 

defense. Id. at 11 :9-10. The trial comt also considered the witnesses' failure 

to appear for the third-ordered deposition on January 8, 2015, and the 

logistical strain the repeated depositions had on defense counsel to hire a 

stenographer and rearrange his schedule. Id. at 12:9-13; 12:18-20. 

Additionally, the trial comt found that Respondent had endorsed 

fom· additional witnesses "less than two weeks before trial readiness," 

fmding it significant that Respondent disclosed the witnesses six months 

after filing the charges. Id. at 12:22-13:1. Of those four witnesses, the two 

named medical professionals declined to speak with counsel for Petitioner 

due to doctor-patient privilege. Id. at 13:11-13. JeffObett failed to appear 

for a scheduled interview on January 8, 2015. Id. at 14:2-3. Cori Parks did 

speak to the Petitioner's investigator but declined to be interviewed over the 
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phone. Id. at 14:12-15. The trial court found that the defendant would 

"clearly be impermissibly prejudiced" due to defense counsel's inability to 

interview these four witnesses. Id. at pg. 15 :4-8. 

Ultimately, the trial court dismissed the case finding that 

Petitioner's right to a fair trial had been materially affected because she 

was forced to choose between proceeding to trial and hear testimony from 

the additional witnesses for the firnt time at trial, or forfeit her right to a 

speedy trial and ask for another continuance "in hopes that witnesses may 

cooperate." Id. at 15:9-24. Respondent sought review of the dismissal 

via RALJ appeal and argued that the trial court abused its discretion when 

it dismissed this case under CrRLJ 4.7 and CrRLJ 8.3. See Appendix Q. 

The King County Superior Court remanded the case to the 

Kirkland Municipal Court after RALJ oral argument. See Appendix R. 

The Superior Court found the trial court had abused its discretion because 

it did not follow the two-prong standard of CrRLJ 8.3 that requires a 

showing of prosecutorial misconduct or arbitrary action and actual 

prejudice to the rights of the accused which materially affected her rights 

to a faiT trial. See Appendix Sat pg. 15:20-22. The Superior Court found 

that, while there was "significant evidence" of prejudice to the defendant, 

there was no prosecutorial misconduct or arbitrary action. See Appendix 

.S.atpg.16:9-12. 
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Petitioner sought discretionary review from the Division One 

Court of Appeals on November 4, 2015, that the trial court had abused its 

discretion for dismissing under CrRLJ 8.3 and 4.7. See Appendix T. 

Respondent filed a response on January 22, 2016. See Appendix U. 

Petitioner replied on January 29, 2016. See Appendix V. All parties 

appeared for oral arguments regarding the motion for discretionary review 

on May 27, 2016. On June 7, 2016, Commissioner Masako Kanazawa, 

denied Petitioner's motion for discretionary review, stating that: 

Stevens fails to demonstrate that the superior court's 
decision is in conflict with any Washington 
precedent, that her appeal involves an issue of public 
interest that should be determined by this Court, or 
that the superior corut so far departed from the 
accepted and usual course of judicial proceedings as 
to call for review by this Corut. 

See Appendix W at pg. 13. Petitioner filed a motion to modify the 

Commissioner's ruling on August 5, 2016. See Appendix X. Petitioner's 

motion to modify was denied by the Court of Appeals on October 4, 2016. 

See Appendix Y. Petitioner then sought discretionary review from the 

Washington Supreme Corut. On February 10, 2017, Commissioner Narda 

Pierce denied review. Petitioner sought modification of Commissioner 

Pierce's ruling and discretionary review of the RALJ finding in light of this 

Court's recent finding in State of Washington v. Ascension Salgado­

Mendoza. This Court granted review. 
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D. ARGUMENT 

1. THE RALJ COURT PROPERLY REVERSED THE 
DISMISSAL OF THE TRIAL COURT AND REMANDED 
THE CASE BECAUSE THE PETITIONER FAILED TO 
PROVE PROSECUTORIAL MISMANAGEMENT UNDER 
CRRLJ 8.3(b) AS DISCUSSED IN STATE OF 
WASHINGTON V ASCENSION SALGADO-MENDOZA. 

Under Criminal Rules for Courts of Limited Jurisdiction (CrRLJ) 

8.3(b ), a case may be dismissed on motion of the Court due to "arbitrary 

action or governmental misconduct when there has been prejudice to the 

rights of the accused which materially affect the accused's right to a fair 

trial." CrRLJ 8.3(b). The party proposing a motion for dismissal under 

CrRLJ 8.3 bears the burden of proving both prosecutorial misconduct and 

actual prejudice by a preponderance of the evidence. Misconduct need not 

be more than simple mismanagement by the prosecuting agency. State of 

Washington v. Ascension Salgado-Mendoza, 189 Wn.2d 420,431,403 P.3d 

45 (2017). 

This Comi ruled in State of Washington v. Ascension Salgado­

Mendoza that CrRLJ 8.3(b) motions are reviewable under an "abuse of 

discretion standard." Id. at 427 (citing State v. Michielli, 132 Wn.2d 229, 

240, 937 P.2d 587 (1997)). In order to find an abuse of discretion, the Court 

is required to find "untenable grounds," such as applying an incorrect legal 
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standard, or "manifestly umeasonable" decision making, such that "no 

reasonable person" would take the same view as the deciding court. Id. 

A. Considering State v. Salgado-Mendoza, the RALJ Court 
properly found that Petitioner lacked sufficient evidence of 
prosecutorial mismanagement to warrant a dismissal of the 
case. 

Dismissal of charges is an "extraordinary remedy, one to which a 

trial court should turn only as a last resort." City of Seattle v. Holifield, 170 

Wn.2d 230, 237, 240 P.3d 1162 (2010). Without sufficient evidence of 

prosecutorial misconduct for Petitioner to meet her burden on a CrRLJ 8.3 

motion, a "court's dismissal will be reversed." State of Washington v. 

Hyson Blackwell, 120 Wn2d 822, 832, 845 P.2d 1017 (1993). This Court 

has before established "unequivocally" that, where suppression of evidence 

may remedy any prejudice caused by prosecutorial misconduct, dismissal 

is "unwmTanted." Holifield, 170 Wn.2d at 237. 

In State v. Salgado-Mendoza, the Court found sufficient evidence 

of prosecutorial misconduct when the govermnent failed to tailor its 

witness list and provide defense counsel with the name of the toxicologist 

it intended to call in appropriate advance of the DUI trial. Salgado­

Mendoza, 189 Wn.2d at 424-6. In failing to shorten its list from nine 

toxicologists to one before the morning of trial, the prosecuting agency did 

not "live up to its discovery obligations." Id. at 433. While Salgado-
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Mendoza satisfied the first prong of the CrRLJ 8.3(b) motion, the Court 

ultimately found that there was not a sufficient showing of "actual" 

prejudice to warrant dismissal of the case. Id. at 435. 

In this case, Petitioner contends that Respondent mismanaged 

witnesses in two ways: (1) the providing of information from two victim 

witnesses; and (2) adding four fact witnesses with 22 days notice prior to 

trial. Petitioner fails to prove mismanagement in this case because, unlike 

in Salgado-Mendoza, the entire record presented in this case does not show, 

nor was it articulated by the trial court, a finding of mismanagement by the 

government. 

First, Petitioner lacks a sufficient basis for a finding of prosecutorial 

misconduct related to the victims in this case. Counsel for Petitioner had 

an oppmtunity to depose each victim for approximately 90 minutes. See 

Appendix G at 26:25-27:1. Whereas Salgado-Mendoza was not afforded 

the specific name of the expected toxicologist and was therefore unable to 

interview the witness, Petitioner here enjoyed lengthy questioning of each 

alleged victim here. Id. Except for information objected to by the victims' 

independent counsel under a medical privilege, the victims answered 

Petitioner's questions. See Appendix G at 26:25- 27:1. After two ninety 

minute long initial depositions, the victims did not appear at subsequent 

interviews due to issues of availability and/or under advice of independent 
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counsel regarding subpoenas. See Appendices F, N, and 0. When asked to 

consider the victims' failure to appear for later depositions, the Superior 

Comi on RALJ properly found that, even if the case were remanded to the 

trial court, "there wouldn't be any basis for entering" findings of "gross 

mismanagement or arbitrary action, or willful violations by the prosecuting 

agency." See Appendix Sat 11-12. Instead, Respondent used all reasonably 

available methods to assure the appearance and cooperation of the victims 

by issuing subpoenas, attempting personal service, and following up with 

the individuals and their independent counsel via phone. See Appendices 

F,N, and 0. 

Similarly, Petitioner fails to show prosecutorial mismanagement 

with regard to Respondent's witness list addendum submitted on December 

29, 2014, notifying Petitioner of four additional fact witnesses. See 

Appendix K. The case before this Comi stands in sharp contrast to the 

example discussed in Salgado-Mendoza. Here, Respondent's amended 

witness list was presented to Petitioner 22 days prior to the expected trial 

date. Id. In Salgado-Mendoza, the Court found that disclosure of the 

toxicologist the prosecutor actually intended to call violated discovery 

obligations when not available until the morning of trial. Under CrRLJ 4.7, 

a Prosecutor's obligations for discovery and disclosures are not relegated 

to a specific timeline, but rather are an ongoing process. CrRLJ 4.7. Here, 
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Respondent made reasonable efforts to disclose witness infonnation, 

including a summary of expected testimony, nearly a month prior to the 

expected trial date. 

Without a showing of prosecutorial mismanagement, Petitioner 

cannot successfully seek relief in the form of dismissal under CrRLJ 8 .3 (b ), 

as noted by this Court in State v. Salgado-Mendoza. No such showing has 

been established by Petitioner or found by the Superior Court on RALJ 

appeal. 

B. Petitioner failed to make a showing of actual prejudice 
sufficient to wa1Tant dismissal under CrRLJ 8.3(b). 

Should Petitioner succeed in proving prosecutorial misconduct, 

Petitioner must also successfully prove actual prejudice in order to seek 

relief under CrRLJ 8.3(b). State v. Salgado-Mendoza, 189 Wn.2d at 431. 

While the Court acknowledged in Salgado-Mendoza that "late disclosure 

of material facts can support a finding of actual prejudice," that prejudice 

is only sufficient when the criminal defendant is forced to choose between 

his or her speedy trial rights when asking for a continuance or facing a trial 

with an underprepared attorney. Id. at 432 (emphasis added). 

The DUI trial contemplated by this Court in Salgado-Mendoza 

required the testimony of a toxicologist as a material, scientific expert 

witness. In contrast, the lay witnesses disclosed in the addendum in this 
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case would not present material or technical information, but rather context 

and clarifying infonnation potentially useful to the jury. The two medical 

personnel in this case were never designated as "experts" but as witnesses 

who were to testify to their lay observations of the victims' injuries. The 

other two lay witnesses were offered to provide info1mation about 

Petitioner's behavior and intoxication prior the alleged assault and the 

broom handle used against the victims. See Appendix K. Because neither 

of the witnesses were eyewitnesses to the incident, they therefore could not 

be found as material for Respondent's case in chief. Comparing the 

essential scientific testimony of a certified toxicologist to the proposed lay 

observations in this case, the present case is less likely to reach the required 

levels of actual prejudice to wanant dismissal of the charges. 

In order to properly weigh the issue of actual prejudice, Salgado­

Mendoza notes the importance of an "evaluation of the practical 

consequences" of the government's late disclosure. Id. at 438. This Court 

discussed Salgado-Mendoza's defense counsel's individual skill and 

experience when weighing actual prejudice, finding that the additional time 

to prepare for new witnesses was not extraordinary. Id. Here, the Court 

should not find actual prejudice with regard to the four fact witnesses added 

by Respondent in its witness list addendum because counsel for Petitioner 

conceded that he was prepared for trial despite the late disclosure. See 
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Appendix M, 8:6-10. Before the trial coutt, on January 6, 2015, counsel for 

Petitioner noted, "[w]e would be prepared for trial in mid-January, if all of 

this hadn't been created by the misconduct of these witnesses ... " Id. 

( emphasis added). Contextually, the trial court and counsel were 

specifically discussing the two victim witnesses relating to Petitioner's 

comment. Id. 

When presented with the significant standard of abuse of discretion, 

it is unlikely that "no reasonable person" would adopt the finding of the 

trial court. Id. Therefore, the dismissal under CrRLJ 8.3 was an abuse of 

discretion by the trial court and the RALJ opinion should be affamed. 

2. THE RALJ COURT CORRECTLY REFUSED TO 
CONFLATE NON-PARTY CONDUCT WITH 
PROSECUTORIAL OBLIGATION UNDER CRRLJ 4.7. 

Under CrRLJ 4.7(d), prosecutors are responsible for ongoing 

investigations and, as such, have a continuing duty to disclose 

information to the defense. State v. Salgado-Mendoza, 189 Wn.2d at 428. 

A violation of CrRLJ 4. 7 provisions need not be willful. Id. A 

prosecuting authority's obligation to disclose is specific to information 

within the "possession and control" of the prosecutor. CrRLJ 4.7(a)(l). 

Infmmation that would nmmally be discoverable were it in the 

prosecutor's possession requires that the prosecutor make efforts to 

obtain the information. CrRLJ 4.7(d). Subpoenas are one tool by which 
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prosecutors can attempt to discover infonnation not presently with their 

possession and control. Id. 

A. CrRLJ 4.7(g)(7)(ii) is not designed to apply to the 
misconduct of non-parties. 

CrRLJ 4. 7(g)(7)(ii) delineates sanctions available following a 

failure to adhere to discovery obligations and states, in relevant part, that 

the court has the authority to order dismissal of a case in the event that 

"failure to comply with an applicable discovery rule or an order issued 

pursuant thereto is the result of a willful violation or of gross negligence 

and that the defendant was prejudiced by such failure." CrRLJ 

4.7(g)(7)(ii). The specific section the Court noted as being of interest in 

the order granting review in this case does not specify which actors need 

to engage in violating conduct in order to incur a dismissal. Instead, the 

contextualizing language of CrRLJ 4.7(g)(7)(i) answers the Court's 

question when using a plain language analysis. 

CrRLJ 4.7(g)(7)(i) directly references "a party" when instructing 

that failure to comply with discovery rules or orders issued may open the 

door for the trial court to issue orders permitting further discovery, 

continuing the case, or any other justified order. CrRLJ 4.7(g)(7)(i). As the 

first sub-section of the "Sanctions" segment ofCrRLJ 4.7, the Court can 

reasonably apply the plain language of "a party" in sub-section (g)(7)(i) to 
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the otherwise non-specific language of sub-section (g)(7)(ii). Whereas 

sub-section (g)(7)(i) discusses less severe remedies to discovery 

violations, sub-section (g)(7)(ii) builds upon that language by granting the 

trial court the authority to seek the extraordinary remedy of dismissal of 

the case. 

Further, the final sub-section of CrRLJ 4.7 grants a broader 

authority to trial comis when indicating that "a lawyer['s] willful violation 

of an applicable discovery rule or an order issued pursuant thereto may 

subject the lawyer to appropriate sanctions by the comi." CrRLJ 

4.7(g)(7)(iii) (emphasis added). Because this section specifically employs 

language that separates possible sanctions from the previously used 

"party" description to "lawyers," the Court should find that CrRLJ 

4.7(g)(7)(ii) does not apply to non-pmiy conduct based on its plain 

language. 

Dismissal of the charges based upon the conduct of a non-pmiy 

unfairly conflates the choices of independent people with the role of the 

parties, as conectly noted by the RALJ court that dismissal should not be 

issued "on the basis of the witnesses." See Appendix Sat 14. The advice 

or interpretations of independent counsel, or the choices of witnesses to 

cooperate or make themselves available should not be conflated with the 

SUPPLEMENT AL BRIEF OF RESPONDENT, CITY OF KIKRLAND - 17 



role of a prosecutor such that the prosecutor's case is in jeopardy of 

dismissal due to non-party behavior. This Court should affirm the 

separation of non-party conduct from the discovery obligations of a 

prosecuting authority under CrRLJ 4.7. 

E. CONCLUSION 

For the reasons set out above, Respondent requests that this Court 

affinn the RALJ judgment and remand the case to the trial court. 

DATED this 9th day of March, 2018 .. 

Melissa J. Osm , WSBA #52678 
Assistant Prosecuting Attorney 
Attorney for Respondent, City of Kirkland 
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:I 

2 

Fil.e1ED 
J\JNp1oi-

Kll'IKLAND . 
MW~1A.4A. COURT 

6 

1 

IN THEMUNIOJPAL COURT FOR 1'.J:-f'.E ClTY OF KI)ZKLAND 
STA.TE :6F WASHING1'0N FQR '[qNG COUNTY 

~ ·CITY OF KIRKLAND., 

Plaintiflj NO, J8384 

lO v. 

IJ . Sl'BViENS, HOPE A,, 

COM.PLAINT 
%CDU.NTS 
(A,;ssault in the Fow:tl\Degree-Domestic 
Violel\<le/Assault ln t!te.Follrth Degree-

Defenda11t; biinH:stli:>VlofoPc(;icJ 
(l;:il.ss Mu,demMnor 

V{; t:he•Pr-0secuiii1;gAttO!'tley for the Clty ofKiil<lM/J;jn the n!Ui.1e-iuid:hy-tlie·authority of the 
: :C1.i;y of !Orldnnd, do:ey '1itc\J&ii fhe def~ndant of :file ,brime of msallit iii. ,t)ie Fourth Degree 

lo ·: t,cim.1w!io violence), comrrli.tte:d.as follows: 

t'I . That the defend.Mt,fu i'l;le qty of Kirkl ... ,'\¥$.Slim,gton, on or·a.bou( 06/21/2014, did 
. : ,Jxltijiltkinii.lly assault, T · ·,· · .. ;L,, < bert · OB: .• ·,, 't. 971-, a fiunlly or hoiiseh<ild member as 

111 , :ditlhMJnRCW 10,99,tlW. . 

)'2 . 
· ' 'Contr;uy to KMC; 11doptjiJ8 by refew:npe 'ff,~ ,S)A,,36\041, Md a~\l~t the peace !U).d · 

'#/ : ; digulty of the City ofK#)ill\lj<(. · · 

t~ ~,;l,the .Prosecu)ing AttQJ.'!1¢.y, 4.cies fµrtb;e,r \WO\l&e':fu',} i:!11fen:d¾t Qftl).e <1.1.irne of Assault in 
. llie.JFoutth Degree, Domestic Violence, a ctfm,l}qfth\il §affie,or sln'\i,11;11' ohiµaoJ;er·as based ·on the 

::i!l ' -~lfiife·eoitifuct as base.d:on a S:er.l0a of acts. col:Jtili.<!'.ted. ttijiethet w.lth CJ;>unt J, ·which crimes· were 
, . ; , l7a.tt pf .ll ~ommon sliheilie.<o,Jilatt, Md whl,c.h i!Ji.ih:res Wiii:e so :oforrely culilleoteil in respeot 'to 
iM • ~1%.;p,lace and opc~~il1Xt'tha( it would be.diffio.Wtto:s.eptu:at¢proof~f'i0M.:ebargi: from proof•f 
·~ • ; '!g!)Cp't\g,,;, goinntlttw ,a;~ fQ)J!}:,;,~; . 

r 

COMPLAINT- 1 
(t~l!lt in thi,. f9llft.b))e~¢- DOID!l!ltio. 
3/.JQteij®IA$s!iqlft11•fue Folil'QI De~e~;liJ'Y.} 

MOJlJil)!l,,~ ·&!l.-0..liERTs, Pt.LC 
I ,0101.:ittf rrf !s!fl~ ,01. 

. ,i.ifJ&.~'tl~:f . 
·42ihli4-,,.os(J) 



2 

3 

4 

5 

.....,1 

That the defendant in the City of Kirkland, Washington, on or about 06/21/2014. did 
intentlonally assault, C.J.D.0. (DOB: 05/28/1997), a family or household member as defined in 
RCW 10.99.020. 

Contrary to KMC, adopting by reference RCW 9A.36.04 I, and against the peace and 
dignity of the City of Kirkland. 

6 ANJJ COMES NOW PLAINTIFF, CITY OF KIRKLAND, AND HEREBY DEMANDS A JURY TRIAL 
IN THE ABOVE-ENTITLED CAUSE. SUCH DEMAND IS MADE PURSUANT TO CrRLJ 6.l.l(B), 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

The above-signed Prosecuting Attorney certifies, under penalty of perjury of the laws of the 
Surte of Washington, that there are reasonable grounds to believe, and the attorney does 
believe, that the defendant coll1Illitted the offense contrary to Jaw. 

COMPLAINT-2 
(Assault in the Fourth Degree- Domestic 
Violence/Assault in the Fourth Degree-DV) 

MOBERLY & ROl!ERTS, PLLC 
/2040 9fjh Avenue NE. Su/le IOI 

Kirkland, WA 980.34 
4;15-284-2362 
425-284-12050,) 
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l 
l 

3 
4 
:,s: 

:<':i-. 

1' 
:g 

CI'.i"i' OF r@U<LAND, 

Plaintiff;. 

V.. 

·~o,:til:! STEVENS, 
1~ 

iJ 
' 
14 

1\'i' 
'L'6 . 

i 

))efendant. 

:T. ,i,<ldilMa·"'"'"'"' do here",1-"';.,.;i,,,.,,,, ,.,_> ,..,I ., . . _ .• ,J'+u,v ....., ,I/;,. ·M~J..'W.-"'1'1 

l. T iim:the att•m.eyfor<Qi'<li:4ll~f, Hi;,pe St~~A~, ¥,J;~e ,il,ove•@ntitled nas1t, 

2. O.tl. ot about Jooe 23; ~D}4,li'th~ :tm:i:e~utiug ttttb"tne.y tht the Ci.ty of Kirkl.®tf i • 
11 

· :filed (l:·C(c)mill!!lm·chlll'ging M$, ·Steve;J;.(:\;'\1itu ~Q oount$. of ~l/f!.uJf; Count I alleges tli~t ln~ · 
Ht 

""'·"""~ a!!Ali••1•~,; ..... , .... d. 'dmtl "d. : ... '!-~~;&..;: :.: .. x,:',,;ril&~1wiiliif1''1 "014 c•··•·"'~ !l.aj/,,. 1§ ·~1,~.Y.~,!-1-J?'~,:W~'l~~-P·&~~~-"P lVI·' ''.1· .. mw~~~w,,r~U··:.u'1,1..J-oeff !Jr-tf ~-~ > ,r., • -~~~' 

2• . ~~~,tb~t,Ml!', ·Stevoos assaultqij:·.~~~ii,'/,iU~ril:J:.ri;@t~l'P.tO;il!li:June 21, 2.QH. Ms-.. ,· 

21 . :stW®.s-lu\s ,mtered a plea ofuo.t~~:tlll'iffia''~ll:~fjj~J::1\nd she adai!J.antly derrie~ bQtb, _ .' 

ii • . · •<:1liw.se~, N,[Orl)OW>r, Ms. Steveris 6111,im;g -m~tl$.b:e ~~d.· llt'.\Yful i'or\lli in .d<i£endin£ herself'.afl:eil : 
' 

3. 



J . polfct, fep0fl,f,/ie tio'fiilllfaiie.a, des¢1:iptloo,af:cJ;)!i,Q; :th>fact, (tJ,D,cl, 'is Jtililh' li:t1;ger than 

j ]i1l,f,;$t<)Vel!$·••m~•tttflfflilii~!'J.\.'.1rf'1i~t~~~i\Y~Jmit!l •(i./J.i;,flp,):!'h2'l., O.J.P,0, 

''[' .. 
' 

t;hi,$.e 1;lb:iwirtb.atJ1e brnlce"thei stick in half, 

4; Ms, SW,'l!ellii has C(l'lJ.slstentfy - @fl: ,)1e11!ist.eftt1y - dented tmy claim that she 

!J~(l{IWlt.<i the Q:l.cy's CQA:!plaimng wltn.ess~, -m: fii_~. whrw: ;(irst. ~imi]dng wlth police 

ill.if.estf~J:s, Ms; Stcveng .denied the clMIDs' of! as!linift::llitd told the offf~)} :that she was the 

•~iflful:t"'!llldTh.lt "{C;J'JJ,G>:.] hit 01ewith a sfJi'Ai' ~ :~M tqJd:th,e offl:~t11 lh1;11::C.J:D.O. is 

a. '1slliity'ji.ei;<iOll, •lll)~.ti\iit•,llhe,\vlls. protecting· h~ij;lft· 'Siilii'i\l~o,exp.Jained 1hliti c,J':)),0:' s mother, 

'& 

.~. 
l~' 
'r:i 
:ti 
;r~. 

14 
l'~aObro; \\!Way!!Jll;•fe¢fll hN' .son. Whmi: ~~ii~tiiW,i'iili~·advlsild'.Mii. Stw-ei:m that.she 

l'S · >i\iiisA.iiiller /Jii's\$~ :w:~,:~tevens repeatooly asked'£(J.t'\~'W!':PJ/.llllilloti anil told:½Jt~,q,fficers that she 

(tlf, · . :was, th.'<:l vi61'ifu. Lllt~t; When, beiug transfertei.i t/l,tif~~:tl(!f}sfuii6n, Ms, !fuw.:M aglil.tt asked why 
., . ..,. 
'J.·rl· 

5,. 

}~Q 
~i: : li:toit;1imt, th~.,:jefu.usi; will alao present tes(Jm®X 1irdexnonstri,.te twit Ms. S~v= was seriously 

l~ . lnj:ured Ol.\ il~l.mt ofhiil atta<ik. The defull~~Wiil ~t ~oliy to allow tl).ilt Ms, Stevens 



1 • -~tw~~~~~tten$1lt/.tillb\ll~'r setfss~~tJ9;~!~{¾~to;;:'~ l\{~~~;~ij~;,Y,~ 

;~ : 11&1:tt~'MWtht'tilwt' li@l:!l'Wl\tih'llih1!fthlidn.oidem) . ' . . . . . 

a, ·7', Th~ . .QQNp!@.liXl-t ·"4til.~!;l :Iii t1tl\l i<Mll(!;,_.iil~~~tlf.;(-~\,£;~Wif: } · 

•<). , "'"""d~"ii~.,l.~. • ·. :o...;,j•,.,, ,if,:,;;,,, ... _,i,,Ji,is;i,;.:,,,,,ii,~" that •i!ftol/nt"' _;.~.,r~,;lm,~. :. ,.,;!!" ·' :$.', ; ~,,1'1i\ill!\~J#!¾l.'.,\~~~'w-~~~~i.\1!¢.!)l,."""1<,f/,,\,~ ·' . ,;,; -,/:iil>)'ifcl//1//1,SM<>:"-''·''·· ~,• 

.#J : · -a_,l~Jf;\i~ll\j~i~1§t¾f1m:rin·&$atd''if.itf4• 

·v,. s-. ,,,,,,,... .,,...,. ·1·a·..... ,0.,1,te•· 1 1)) ""'ths1' ,l.;baii•'¥""~"'sijro'(Jj,i•1 i>i,g,.i~"6;,;,i:,>'C ·1""'--si:l" ©a"lo, .v. -~"""' µ.,.,, ... "· -o." ~*· _,.,:J:J.). · ',fl,), ••. ~.:--i: ... ~~~~~\ .... -, ... •.::~~~r\ .. ;,·~'17.~~;~;Jt~:.\ ··· ,~ ... ~ · . 

i~ . ,<lil~~mi1t1fiAt~w,1~~~Q'tcit•siifoIDl mth Tilt6ila•Qlr~~i,Jl,ll'J.Ilml•1, Tll:e iil\~11' )las b,een. 
--:·· - .. ,~1·;_;,~_, . . . •. . . - · · · · · · •ii .. , ,-··· · · • · • , · 

ii · ; ,tll~d Jnil:teS?l ¢'1;m'#l!·!)l1d rt•e..J'At¢wfow andl~r·~~l~IR§l~ll/,li''bl.~jY,o.ii>!l)it1\\rt~'lli1'1,\i#tt?di),Y's 

n. 9. '11tls ob$ttl\\d[Oll W!IS :fqoused solelyol)..BJ#J1ii!:l'M ll~~i- l ~~~~'.i&'i!ldhe 
i2 

· .. ~. · ·;• ,'00 · ·l!il: • ®~?~'.f;i.ii,,;i'kM\li>'~,.i.:,;f,\kti,,~f • fh tfte_•~·W,!~soiojf"°"','·•"""'l«iir"'.'";i_\r,,;;ii,;,ca;;•,tli~•., 1::1: ~\!i!!i!/i'~"'/j/M,YS'!9< <,""'1)'W LIS' •1,,=> W1 =~~-_y-!>,\\,i\-\-llfo.,«,\,,,,,f>,.~""'"'••~1,1.,,_.. '< 

14 
; · ~~-~11P~'¥~--;t!:ill~hold on 0~-~$~14> j:}ofor\l!l;Jatm"l¢ti.~,9lle of 

1$, , . ---~JJij$i'i!;j4J~ffii;i()i!ll1-"}¥lvised mtl: 1!f(W.1/i;JXot.ilf~·,p.jil~i!W@~4 any 

16 • :_~f'l/l~~ilWffiisi),:wltiJ,~~s-and the prostc,-""iWkl .ffiwendix.A. Toil GiWJ:tas yet to 

1:7 : . :pto1h1iie wy disMv.ery 1.W1tetie:ls,relating to that m~I.(• 

l8 . • 
TQ; 

19 . : · tz. 10114·1~(1:a tiloillirdteiiri:ng for November 4, Z.QN-. :Qnfq®il,¢.ely, thij$el;1~$.g$ needed 
20:: : ' .. 

tl . ; ~q '~!3' oonti.quetl bwaus'l Ter13sa, Obert and C,J.p;Q, -j;µ,se4,<;-tq •c,q~p-,;i&itb,.~efeo~e 

~ : '. ~•w· A~ly1 tlle defense filed a motion for1e!i'i1\'1q cond\!Ot depositiol!S pm:sum:it to 

:Ml ' :Qf.RJA 4,6, 

Z4 
2.$ . 

26 .. _. . . . 1 _The jloll/J,e rciports iridlca.tll that Teresa Obert h,M ~~ad lbat S~\3 w~ n~t present during the 
lii/!Jt.Qfflli~,i!ltti'.bntlon, s.o she would not be able to she,rniucli light 011 'ili,s·omc1al 1~st;e, 



1 

2 'ii\i~eii't, $ii .CR'ilit r,ittif1ted <tll'i! 41'ifotiiknt•s motlofi :@ff ,fitifeWi:l: tbiit i!te defunll,i, '~ · 

;a · · •.!i®t2•i:tfo;ii~t?~ih~1.W* ;¢'!i)m;llifulnivllJn~sse.s. '8!!.tX,#fpp~tt40.$ (O.tdeJi pf_N¢:<ieilii~f\lt; · 
4 

~1:)Y-~'\, ~l-1W~•'1,;f··~,.i\,;,j~;;,.,;im,;M!: · ~ \W;.,--.; ... st'."ii\li,il/\!,~W(fu11;1t•1""'~;&;11,i: . 5 . " ;,!~{, :,_,~)llii)Bt!: . . :..._,:,-.~J.tfiW~:~"~-!tt\._:. & , .? ·• ~."J:!.a:«.?·'ft~~.!U""~ . ·. · 'i - '. ,: '\!_~~\~~-~~f"; ~ 

~<l ~1!i); lt!,M! .ha 'if..« ,;<l_!i.µljf::- ;\Ji:)£ tft.e /Wil.lpM,iul:ng wl:m~-~~l :i,iia,., ~it i1'¢1Ms '{,il tliil CButtiw · . 
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\3 

14 

15 

16 

17 
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19 
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21 
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25 

26 

,!·.~F•'":tr, ~':'!-'WW J 

,Ha, tlV<ll' thi,'l Jgst m~nth; I· have expen(ied •<l()ii!~iu(i\tl\'°&J/l! effllrtli iii all. i\ttehlpt to · · 

futiing.j;i:fhexti'~po~ltlbilli oi.''i'~rillill. (l'bett and c.r:o.O. )'il)t, ~,.afl~\iJatl)'Q. l:brt~fbelowt fues·e 

. dei)IQ~ffll®Jlll.Vn.b.tit b.c:IJ')l ll(lmpl~WO ml~ 1t now app,1m:~~~~J1.!/$t', w!Jit~<i:t~~ls>;{ '. 

:w11~""J(~~;bt®'il c~cirt~ _.,...~~f,l,~, . . :-;'~P ' 

.ta, ,6,'RLJ 4-<i(b)~flii'fi'qrtJt the.jJJ:oc,;<lure for~!§ t(~g_~l;t;f~ l.n.a crhriinfJl~e, · 

Th~ ,m-il(l.~v,l.d¢S that the ~ s11h~J,1,lfug the deposltioh rli;ustip\fi.p'l'im· a ''writte'tt.notft'.eli .li:rid 

thalisMU.ii.\:Q'i(:\M m~ state'"tllli fuli!.icand,pl~oe for wki.ngthi,iU~)lllrPl1ll(" Jd. 

J4, -On '.Nov=lm Ji:ip1•41 I wrote to Ms. 0/1${®~®~ ,1J$ked ffi!J])lr,yq\)11\~tl''. . ·.· . 

!~ll~i\m;ioo!:'henll~iJii?":JsiiJ~:~l\$Wll respnnde'l,i;,M-~J,~e·•to:~g~WS: . · 

~~~jr~,t\'; J,J~. G!Jston ll.Sked for me to :~(.'i~:~ for ~ d~Jililm.ti:l:lt!H . 

witlj··l;!J,~1.\lll~Wed prosecutor~. 

11!5, Ou November 13, 2014, I wrote to all c<ill.li!{i.il,.llll'd' e).(pillUl(id that lwas hoping 

to siiliellu1e .depos,lfAQim for .th~ l).'tl;emQon on Novem.b!.l.l'. Jf1 iS'~~ App~ndiX !)_, .lP ihat · 

tW!'teJ\1®:t!Mt.Lee, ladvis<::d Ute p,irtll';S ihat l.t was imperativirtbat·we oomp1ete the de))ositioi:ls 

s9m~Ui»:\I ihtffll,g tile Wli:\ik ofNownib'¢.r 24. Having )lf)A).'Q tw·o~e9tfons, I 'ilelwM'ii'lifffl~ .·:· 

-~-~1iae,for·these 0d~po11iti01;.a on the following clay, ISfla Appendix E, Urese' .. Sl\m\j' 

X'.l¢\it:e!! w1m,,;$.J~d with the Court 
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'l'"' . "f!f• 

couri$iil •fil.!i ;all '~e 'paitt,;l\, '$it.t,AJJjiBnlib! F. Th~se 11otlcea :W""&<li ilomi,J i:e&,fvijtl by Ms, , 

~ou~ il•~~~~-~t~tilil:\lt~i:tt,wp'onde:d'io-1~-~~~\\~~'IW.!1'' 

rer.:\it~~Wli~f!li:1b~)K(1l'ii\'\ll!~~t./l®iil-<tl:f:tl;100i\leo hard coi\)~¢/t?~tilf.i!Ji»'m,« 

t!k .B~~ tinee agt\ln, n~J,~Vi~n·wantfo:r:ward -011~J?~r!Ji;'<Diffu¢,uiriruit'tlf' :z 

of' Deq@b.,.'.,'G/!$.~Q'jj,~~'~J•;~tibe •of ·unavailabilil~f ;~-t'!S¼nlil:IJ.).e!iit®,1@ 

her oti~ql,,\:~'.Sj.i~~~/£<;!rla:t)Y. iiGpOSiti o.o. S¢~;:if/1Jji.ifii'ii#1X(J. l 'inlln:e,:ifatcly ' 
. . . . . 

respond.® 11;1,;M'\J., ;~(lfi and i!tp.li!ttild that I wll\! t-;hocked hy .1£®,'Ii!{«l'l.11$. :A!Olig with 't:100, , 

email messi!~~,1:illiilif:M~. GastojLt\,oopy.ut'all emails relatilig toitJif,WPQ.sltibn ... includlg,r:. · 

h co~"4tJ.n;.~.,,.t.,,.,.,.· •. ·1: fth · .wtlces.·. er ilcs!H!! .... ,.,!~,, .w=lP Q $ .. o. . 

1,9, 1,,Jlte,r that same date,,iM~0,Qa~l-0li.'s ll8sistlll1tW1.'(!*-\':"iW4. ;,,xplalned twit: 

Ms, Gaum-\W!i'ln:the .efm~ ~~•~e.li clitlmed, for the-;,-eey,~!1HL¢.f:~tho'I) 0Ji~li-t11.4lt '. ' 

not l11t~!;l\W,,1(qt,,~~filftQ~tl:ii!OO,i:i U:p<!ll her contenJ;ii'.lll~f~~ti(leil ·sire· ,r~efv.it:f;,: 

wefll 6ij.atijfil.1y,~fi A-ppareritly, citing CR 45 (rather t.l:mn :me •li.pp:roj:lriam ctlnrlwtl 

rules), Mi!, ~(!;)Jld¢9~4e!l to make !ltl 11th hout claim that her ~llen..'t.s'W.¢illl.d. not appiiar Unless 

they were,j'Ve:t'l subpoena.~. 

2•, ~,•,., 0!1$foi1's claim is untenITT>le - and slmftl}': anethoc exam.pie 9f 

g®i,l}•'.l,~otdfug!;y, r promptly wrote to the proseeuting ait9mey11 i\l,ld ~~lalned: 
;P"' 
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ItF :Mg~vw.1 th~. tlwti~t 'lliat'Ms. Gaston vitovl!il aii.eiif ~¢.&!~ 'fif' 
~~ iJipfi!l:~ :on NctVi!!t)lll)r, l7' nnll: then "lay in th~ ·w~' ~r <t"WP 
<W®leiiJ s~ t'li!iit ~W co,11~ ·<1£f¢t ·ti}:) this so.rt of bogu~ :ebS~i;i»,; Js 
,®'.iiwkliblw, 
011.®. ~~ XUtii t'orl.l~ to :tile 11,,JtlJ,:rtion with the court. 

BM Appendix S: 

m.essage. 

22. D.ef~lllr~ q~Jftll~l :Ollhnpt fultiy-oi' ~ffecth1ely prepare this,~ fo)l·1'!1a:I ,without 

com)?leting tlw ~itlbXJs. of 'J'.c;:osa Ob:ett and C.J.D,O. in a tlnic ao:d:ID!W.ikitr tl;ii;t W<;>tjld 

allow for foHo.wJjW, iiiYestlgation. See, e,g., $tate v . .Ray, 113 Wn,Jq,. S;l:1,. 5.48 (l991) 

("F~lure to iJJ;Y,~ p,r ifitervi(lw will!J/ss~a1 .Qt fo properly lll:f&tm: "tl\:<ii i.l6Urt of the 

substance of t!i.~Jl -~wiy;; i~ a rl:'cognlzed ba~i~ upon whioh t1, o:!MJ.l ,of in<>t'f~citlv,:, 

ll!1Sistance of !'J•-1.!l',(s~l ntay 1$$t."); Smte v., Jwy, 13 Wn.App. 256, 1W4) Q.,'!tillv .($~ 



· l. · ' '.fullif:VlQ.W!l IJril. crlti~1U ~il,tlJ~tllle wid.murt bii. wm~~fe;;l before the d,;i~~si ~- llQi\ipJ<'i(e '. . 

l · 'ii.li¾vlilsfi.gat!on io/l ijU.li;ffe'b.IBni:in9tlo11s. 

:r: 
4 ; 

; :;m(j;,t1;U$.O: i'li'""°"1;m, tll.1!!1!1£ inf~ Y?~ .'i\'fi~rii;i(j~ tl:i:oo:t a mouth of efi'~ !i~tb: i'ill''fh!l~ · if : ' . . l;\<L\"''~ e: • . . . . . . . . .I.. .. . .. ·'"" 

' ~tll.~i'ies. b:ave ~$:4•!~,~-~':i:9:t;a /\~ftwJ:I; Tl)'iA fat\'ririslgeJ:1.da im:&, Qli~t\'i~.l~A~ : • ,($. . ' • . 

v · :Qlifathomable - pilrn.i\:Ui'mlLt i';Q @!veil tliat tfi¢i;:, wft11~ses hav<l volunt~• .:m<;ii: :w.ltli; ,tli,~ · 

,8 ' · prose:auting attomeyt·i:t¥,'aoit~~,t1ta,t,juo"J,1J1:!Si'A11,1:mg,:!\tf;o1'1);eys refused to a11.,.;,ul.&llih'~ihiiifil'irei' · 

:!i: · tp b'e:present.2 

ll • ·fu any cll6e, TheJle ttiltis ,&Ii ,dttsigned: '1:0: ~ ·tnat eaqh side - not just :tlrl}i !lJ'.P.'!lg(jil!m)f-
~ 

\13' 
: '.atf.61/b:ey- ls provided.ii:l"a'lti:!JI~<IJ.'tllmtYfofo.ii~~ai::ase_. 

25. In·-,~~~•,_,t\!lij~ai.WC;l)J~:;Ii'jfocovefy rules, q~~~; / 
14 
ii • ':.l'),µ~ t1lllf the ~~~·~Mh1~~r.Jil7ffif«.<inhs just under tli~ii~~~(j ' 

15 '. • :_ '~ 4. 7(g)(7)(il)·.SJ'l~!/ifa1.tU1r:pmviiles1 "Th~may at any time ~~~~ \J · . 
to/ : • :tt'eourt detertn!l;ti\t¾.ilrd}llf~"t?r '¢(!Ji;lplf'\:'4tltil!).:§pl5li:cable d!scove,:Y:~l1t!.ihl, i 
1~ 

21 
zi Witnesses in this cas,o. '.Aitll~imb.,,!,f(1,fc,n:w;i(J\\l~l has r~peatedly advi$ed tb,i)I)f.t'l~~lil!.{~l;ll-!lllli 

2S · ooMsel :for these wl.tniil!il!!ll,'tlili.t ''tiwe W/ilJ of the e$$~ll.<;e" and that we needed 'fil' @rrJpflM:e . 
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.5 
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7 

t, ti --
dE!J)li»ftl..tJ!W/, ;B!/Pniiile of tlr~'!:! /j\i;ii:I.WJ$; fh~ :w!tqess~» :l,w,Y~ m1;1db {t vil:wlll!y ifil~~~ll'i .fof-' -

.c~®ll~lt<:1ll?,.~.Pllre fon~r~~~~bed·¢.ei.tliearlng$ ,m1hrfa-:F.: 
•"'~ "'"'• tid •• ~~'""""'' · ,e;t,i!i«•i....W~~&ru~n•· • .. ,;,{{;iii.c""1,;._,;l;P1i!;-._;;,>lf)l£.i ,:/J.'JJ, J.ll.lil' -~l):-~~~~1.!f~.'!(!'.l_\;l',~Ui',.,t,1~ .. ,~m~~:.\s~~1~1.1,~:'fil· . .f'J.:J..US~P'M•,v..~f<P).-ffiWW!,{~~ _.p.:,-

8 • -e~li!W~ that a defen'd~t;r.:~ sigmfioiuif 1f~\!'6f~tffffiilie fa fottred' •,fii-:r~~h' a 
. ,,-.,,,,.,., .. ·-

9 · · ,iJi'JfJ.~i;tlµitif ( and to wtti1;1rlW;St~~iliy trial -d:@$) Qw,\;.'tq ~ fiiiproper aatton,:ii!f!iin\iihet' 
,.,,.-: ···. ·•·:\~ . 

10 

11 

12 

13 

14 

15 

16 

17 

18 

21 

22 

23 

1w!@.~il!im¥.li:rthe lit!gatioiiil."fhittptfiwipie applies wiUl'/t(t!l.at itot;ct'l .. given tl~e oircJJ;mlitances of 
, .: _:;· 4-.,.;.-.~- 4 • < 

tbi:s:~tr. 

i?,_~,. As th<1 ColJ#1~M• !\1~, Steven$ 1$ a 111m!\t({t.ll911a( atble.te .. Th11,de.f~®~lms-

mlldiI ,gJ:eat ~flhrts to phai.\d' wfth tlus c\l,Se ill !in ei~.df.Ji9w; fushion ,o ensw;e tl:!l!t- ,1!4&, 

.$tW,t;!W' ")l.l'Pfessiomtl o~Jm.~i:i.xxs. -~<> not oom.P1/i?~• Unfortunately, tiir~ lo, tliee 

hift'iiimigeil:ey of the City'."s. cnii\1)1Mfilil:g witnesses, tlk,, t.ii!i:I ,fu tlu$ case Wiill C:J')Jin).tµi,i:d to · 

Jimlffl.!l" '2(il~. Now, in ;if~l'- p'f •IWl co)ltl.nued w,~i~µce of the CJty'll ,¢\'.>_i).iP,1i$)J.l)g · 

wl~.~!11!, ~he defenre h11s,b.~g,4i<l>.1';yed.of an opportiitllW'llil'J;>.rtlpllre-the case f(ltto,e;JiitJ,uazy 

ru;~~ .. C!)11$l.$tent with CRJ)Ji'4,7 ,.md 8.3, this GMe aheµJiil -bl! dismfosed. Suoh a di.11W11>saUs 

QO.ll#!ilii'>.!1t'10th ilie b,teres1;$ !;)f;j;iw.il®., 

:Jf}., At a minlmlJll), ,!;111.4.in· the altematlve, ®~ ·Cowt should conch.1c!e tl:\llt 1'e!.'<(Sa 

24 Ohi:itl Md C.J.o.o. will nofb¢'.p~r-tilitted to testify at ru:i,y tnil1 offuese-matters. 

25 

26 . 2'·To ,thi$ point, t11.e pto.siao.Qtltl_g-.l\ttotneys have fulle.d ,to provide any dlsooveiy, Jnfbmintlqn 
fri!!fll'd!Ji~ .th~ interviews in vfo'latioo of CtRLJ 4,7(a)(l)(f)' w,'\l!bh requires producti'bii q{•1tl\<>: 
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l DECLARE UNDER PENALTY OF PERJURY UNPER THE LAWS OF .THE STATE OF WASffiNGTON THAT THE FOREGOING rs TRUE AND ACCURATE TO THE BEST 
OF MYKNOWLEPGE. 

DATED at Seattle, WashlngtQn lbts 9ll> day ofD~cember, 2014. 

'rodd &iaybrown, WSBA #18557 
Attorney for Defendant 

substnnce of any oral stntemenlS" of the witneBses. 

DSCLARATJON OF TODJJ MAYBROWN IN SUPPORT OF MO'l'lON TO DISMISS OR FOR ..4L:r.8RNATltrE RELU::F- 9 





from: 
Slil\f: 
:rl;!;; 

C<:i 
};1,1}ij.(£1)1\; 

Hello; 

. ·: ... -.\.;·, .. £ .Q ,·-1v 

!l ii. 
¥. 

-_ .r,. ·.: . 

It ls out®-~it.hil~M$;Xi>Wt<iil',lllwpl..'$'1/.Mio,d/,ypu wi~ two ~ftete1!li«lp~1J1'ftlmtli:s to ~~W,'~. 
Ter~aa.rt\'.l ,·, ,-... )'i>JJ~l?lXF!;id.ay.Q~~ttl.'. 1Jtlt!md then tbls c0Jll111JA.i•1,~()to!Jet 24th. Bmliltll)bilfb.Af: 
:IJlfornw:. ttow .. We-Wolil.d .. ~e 6. DJ~. ~{l). l{':·m· \ii{O!lf.Qt. d~po~itious, 1Jnqe,i:4Jr~'l.t1·iJr,if.l\WOS. ltion is' only l\lmf-Opria,te 
wh= '1upon sll:dWfug:tl:iat atimipectiw wilhess .. d-efuse.$ to discuss tlie ~~t!i. ,:iifuer fu.wye;.,.'1 ~~llilli/l.U'JiY 
is I10t :i:b:e 'oos11,b1-tW.$;si'tuatiola. Ifyoir:m-inwt Jifantrlnif to attend the 11clidiful1a1tii:100 interview onFffdi!Y·!l;I:~ I 
suppose:ynn,h,ai1rthaf o,mton::.to Mn.t®t tli~rc<twi: :Blit:i!ndettmlJld W¢ Wil!~iw:i:fue c.ou.,;t thlit )."o:U;fil'IV!ibe'eA 
given 1:WQ' ~l'@.t'mca.jµ<1u.s,,toiprt~q,wl;l).¢c;rle@w;iiµ9,lm.ve ohOB\J)l,.1),gfi);ii~~dvmtage ofifh!)ti\l}; 
oppoi:tuiii'tles, W$>~o.Wthat-lia'l!fuga lhi:m llf;tol;D.~1h\ii'J 1ved is dlffl,;ult' bl.#:ti\f!f,,i~ 't)J,e ha;id we b;ty~,l;i~,d~t 
in this Iiitwlfiott. Wt;havedttti:e m,.i16•co11tt:ol ii:i(e!.',Ui!it-Obslhcle. So pl~i.ll.&tl,'usfflownyou pletlcdll'.ti~g 
on Friday. 

ln addl:lio11; Y.Ol'l'~ii!J;Q.l,;w,~ m~lv!,idlrt out.!ll~tin!lWi:fu our wltness~.~;,(J)\u;m;- i~ designed fl#;;ltt.iil p,t~ 
and a$ you a;i;~,~~ ~rmrfu~-ls C®si,deted ''wopw.:pmduct'' and ls not~ID~--me cfiscove.ry ®~fl~. 
l!SStlre ydiiiliafsi.lflilif.e2:iifilplltnrfev1d©neMhutWa:flio't:pteviously cll\iq1i)~i~1nesto. llght, we wln;Ji~W~~ 
you that in£'otmatloli fii.wrJting~ 

Tod you. 

Tammy 

On Wed, b.()!: iz\:'20J 4, /l.t J;!:$9 PM, Todd Nl'.!!ybt'own <Todd@abm:)il~!Jp]W 'Wtote: 

,odd 

1'odct Maybrowrf 

: Allan, Harr!llill & IVIAYllr!)Wn11>,S. 

One Union StJUJltif 

aoo Univarolo/ $\rE!~t,•Sll_lte,$!1,\0 

l:lMttlc., Wa.sblm:lti:1)! .S!i10:141Qll 
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P.lain:tfff, 

11 . ,'ffiJEi<S1JSY>ENS, 
12 Defend\lnt, 

13 

15 

16 

);»;p,·Miltw~, 'The Court having n'iViewed the. pl¢itdingll !f/100: •lief.eh! lll).d h~ oral argi,ul'lent, 
!l1i.~tJ1utel!y ORDER that Def!'indant's Motio;u. {0r.J;iql):Wl'iiloMiS' . W:( rr1:~J 

11 ·.. n_r, . cf-ek-JJ( Mfr/ s uktf.'i/rr!J. &qit?:~:f_f.JwJ 
ia .. 1f%1,~· k,,1vt-lJ (,,J T7J r, <.Q , .ad . cf.A)IJjtf1·2i 
19 

:2• 

21 

22,; . 

2~. 

ef)/1.Jlti-h vJ. 

24 . · Pr~rulJiid9-y;. 

2$. 

26 
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i'r.lc>.111;' 
$t,tit: 

1\>, 
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@6Jt1llit 
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•-,:~-\: l< _.,_-...__ '.: • • 

. 1·•· . ---~~'w:.,1,, 
· ,_$..,a,.itme·W.1r;w1tr,l:@orl!irl~te with us ii1ttff(l,:aaf-il, Thanks, M. 

Mary I>, Gast"l.1 
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~Q'Llj\~ 
l'll!tl.f{( 
'.mt 
~@ 

$11f/Jl;l® 

W:1\li(l'.!$, 
LmGBflam­
P'!ltet; 
'1111,1;,;1 

Wltri~~l' 
Lo~.q:tJJ 
Date~ 
Tiffi~! 

. ::. . . ; . .fiO'.i!~ .. L :: 

TO 
Law Offl~e.ufcA![t;1.f);,1'fAl:lSEl.n & Maybrown;,1"$ 
November 1s;z01\t 
Z:30 PM 

... 

l·!iil\y;lie lil:lle'ti'>,adjust the date ~ils lam~11iP avijilabla o_n:filo~l{_l'liJleflflJ..and 20- llutt'hg tl,e.pq~!f/glJI'Wl.11 need to b..i 
CQ.lrf~l~tl1iillltiti.!Jg,tM week•l:ii';~[i~etlifillli.14. Unless I ha.a.r l)~illt,15:("tl~sjj ofb.iJ,Il'lesi tod~YI liJifl si!i!'ldnoth;esfo all 
co4n~//J, ~~;Jil}'i$lon h~s pre',/ll'!M~IY'll~l:\11\tlto accept senikt.l P:f'.il!il l'J(!ili:eton beha[f.afth~iY.Jti\!i!_;/fa~; 

T <1dil!ii/;11bl'.o.WJ.l 
Al!~'ili . . "/lill(-M~~brown, P.8, 
On . ~J!r1> 
11()~ . 'llfrtiijt, . .SUll;e 30~0 
St!.. ,.!'.fJ;t!Pn 98i01-41Q~ 
(;l, : , . ~ f!hona 
(;:!Oq :.[ij_, .... - F~x 

WWWJ)n(!W.\'//9eriMOlll 

l'h~ lnf<iim~~/1.~\1\ltie<l lolh~ IJt\lSII/IO~ffi MifOr Iha ttddoossee 6/" 
lnf•iili~nlnHiilif!&:ptivfuil!ed, c,,nlid</'i\liil;Q"r. ·Ii . · pt ftam ~i,.ilou4i1l,'). 
•M6f,:(lw!\yo~r~to hDtl!ied lh"1 •l'>Y ~~;' . !Jl\1. , Ion or COPjli\9 61 \~W, 
U10-t<mlfijr,)1yw,JeP11on• and !1'1uln·u,o·&il\llil!C. . .i (11/,l'OJ)ies of th• m•ob•a~--~I' .. 

i 
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:11rn111, 
·Sertt: 

. fgi 
;eru, 

SubJl!illfi 
:At!'ll'e.~ltfill\ffi: 

·M~, GMto~: 

V 

.. '. L ·: t' -•--( ::.' .. ·- ~yr;·;._, . 

saran Ceil'\ga~ •. 
~~day, Noiem!mJ~,ig-OJM '.i;\M7 AM 
mgl)lil;Qri,);clfJ;filif®iJiiGOJll • . . .. . 
trnllflfY<1.~@i;ntr!Jw:Jl$fl).\1f,?,iJ;i.~.~cam;JQ.(!\Ut@i!Jm!i:!!IJfA'ti<J°r<lJ.iert,;,~i;ill;i~ 'l'iJi~iif.Wil>'J.lf:oWn; · 
Paillii lltri~fl'i!if 
qty df F<kl!Wni!l \J'.,~~ $fl!Wt'i~,-Ni;;.,;aiil!M 
N•:ri:cir 1t1P oaP.~l! , , til!l•(!t'ilreall-o~·e-i,tJ:pd.ii i:t~l'f/,:;jf'!:fii, !5~l>Ci%rt'11N'if¢f l[OO,'i 
.O.;pdr. 

Atfached ·pl¢i:!$ltrfti:rl1.\ll)~f.eii of the N~i'ltes o:f l))ijpCl~iifon for Te('\lQ(l:~ljrert a.nd :;,-p; 1/lliJ ':'1'ii11H .. . A hard 
copy ls·be;tng .l;{illive'itecl !fi'iy1.1ur office fodqy,vla. 1$91i:l messimgt1r. 

Ta~e core, 

SilNafi Conger 
~~"' Assistant 
il\H/1,_n, Himsen ~ M~breRWl'i; P,S. 
600 UnlversMy €i.tf¢e't~1~ilfte 3020 
Seattle, WA 91\{,t.)1,, 
Phone: 2.06-441•96JJ) 
F'ax: 206-447•0ifa9' 

;!:MP.ORT ANT: ttmil.l1,r1:01.1i::Ji¢nts of thll:l o'ffl;¢ij p.r>e.11.u111ptrve.ly cont<l'ft\ ctni:lfii:1¢n1fol and prfvll~ge:d :lj\@'Al'f<:i.l 
for th,: sole-u=ie<1fi'.f}l_¢i.;fuifie'flded recipient, :1:ht({lllii !to non-client:i i.W¢!~!!f,fuglly confldentk!J unl/h®.Y ctlll11 
be ·prlvfleged. The. Qiile., distJ'll.'lution. transtni1f«fi;,r re,transtnlttal hy, i.m wnth·handed recfple!i'f of o:ny 
c:ollitnunlcatlon !s pril.~lJ,'/med without our .expv¢11siuf;praval In wr1t~i'l'!ii'iht ef'i\ail. Any use, dfjj:f~fbritlon, 
Interception. tr/l~lll't'll!t'.fi:d or re-transmittal b;'j/'piir>ilons who are nut:fti:\~niil~d recipients of thl~:e.mli!I mw 
b~ a violation t1flaiv wiil-:til .•l/trictly prohlb!il;l,, ;i;f you are not the iWtlll1~!i:d ·tJi'ilclplent pleW!e ei;lfitli!(),'lf the 
settder and deliit~ 41[1 ~ijpf !>S, 

l 



1 

2 

.~· 

;4 

:J 

:6. 

'1 

s 
9'. 

J<,. 

"'~"J))i;{I>'·""·""- • "'"" ·.lv.U.lft)l··. · ·~'rlii&ru. ·.• cotm:t m<iJ!:1<'@"""rt'r ¥L. ,,c,,u:,"""s¾"&~ O!fW~GTON . .. ,,, .. \\.1-!;l . 

CITY OF'MfltKt~; 
'N0,38384 

v. 

11 lIOPB ST:iiVOO~,. 

12 . . ,t,fbndant. 

J:J TO: 

14 

l(i 

16 . AND TO: 

:f'l 

l8 

19 

20 

21 

22 

23 
24 
25 

26 

PL~:¢~ NOTICE that 'tltffi ~ffixnohy of Teresa Ob~t.1t,wllU.1.e- fak:0ll. on oral 

exlllitlriatlo.1l lit ill~: fosliinoe and rcqu¢!lt ti£. ·bifelfdiro.t. Hop<:> Stir<1tfa i:IJ'i· ,llii, a'\JOV<\><erttitloo ' 

action, at t1i'~·~W•,oti'i.ceti (if Allen, Hwi/1,,u.,& W:aybrown, 600 UniiVlil1/i1i:ii',,SJreeJ:,. ('lµite 3020, 

S~a.ttle, WMbll1gto11, :on Nowmbor 25, 2014i •CQJA!ll~ncing at the b,O\lr•~f~:/f() p,tll., the said 

o!'lll examlttiitloft 'fi:l•:be• subject to oontlnµw;i,irc:I .t:!l" iw.joumment :fi:om.tlw;'~'l),\ ,time or p]a))e to 

plar,.e until compj111~. 

PAT'S)) lliia )Ath day of November, (ljj1'4, 



J 

·" 
'J 
•4 

5· 

6 

1 

s 
9 

tO' 

l?; 

mm~~l~MA\p:waco~ 
CtTYDF~, 

;;,~,,,..i ... 
, ,1,:.WAAW,U:r, 

v. 

.L& 'fd: 

14.. 

TB. 

1'6 . .AND ,'J:O; 

17 

$ea:tt1e, w~Jtlnp;t6n.,P.n No:W,n;iber ZS, i014, CQrlllllim~lh'i at the hour ofi-lfilfp,m,, the said 

oflll exiuninaifon tO ~ '$!\~j~t to continuance or a/lJ~ent ;t\:Qm time tb'fflnl'! ·o't place to 

p)ru;Q until compl~tiid, 

DATED tills, 1,4)1\ dil.y:ri!ifNovembcr, 2014. 

NO!J'JCE.O1" DEP0S1Tl(/#-,J 
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GtO!tll 
Sent: · 
"'-• ,,, . 
• i';t,, 

Snbjetti: 
.A,/fi1~1ifl.l'-;t, 

~ .•·. 

V 

Attaolre~ µ}~e/'fliid o. new Not!Ges~f D-oll~Q$ttimt for T:&rruii:l Ob¢rt wtiJ11!1 t;Ot1tal11s the: tt'1W .. ef(W.tf$ftfon 
do,t(l; Pl~ 1.l}t rne.k.l:!-OW (f yQu re.qL1lre o. h~rs c<1p.yde;T/V¢.1te.d tQ' ygrJti' otili~;;,,. 

Tho.tikYolJ, . 

.Sat'i.1h.C¢.~el" 
L€gctl ASJ;'isfrni1' 
Allen, H<11Wim1& ~nyl.1MWl1;:P.$. 
Phone; 206-44.lf'-'96~{ 

.l'rom1sa·ra~:r.;Q11.g~r 
Sent: Mo:nilay, Nl'lVsiitbef:1;7, 2014:!1~22 AM 
T<l: 'radii M~yb~w· 
cc: 'loffutti@)inciMMllJ~fs<iil;,artt;,q.;im'; 'tmi:<1lfe,i,@n1Pb.11f.l11!!0droberts,w.rri.•1"itfg11.&W.ll'@P6!rkinscola.wm'1;~1:ii~ 
Smeln:er 
.S!ll>Jt:ct: ~E: cGlty'(ifKitlniln\l'v,:HopeStevelis, No;::3~8134 

ih!s lt\Qrrdrijf:C ~l'H'l~ev,ifth Jeff from Klrklci11fM00Jc;lp,:d Ciiurt. H~:tll;}®eilillilffi!:ithing to ~¢pli:I/11<1 f,h~. 
ni;ttce triat,t;;onwlil~d q,o:s full oatn'?c. Ah~<1hed 'Is a:tofiy·of tha:rttlW'®htl'tte: af bepoSil'ioif(Wqtd~ ~l$o 
contain:;: tl:J,a:®w~dtd,¢) tho;t w(ll be rr,ipldcitJ.g- ti'ie: bt\'1:1 tf\i:it w~ sent t.b !ffliHZ04.d on Friduy. '11a~w~tl11e 
conti!ilillt:19 ,CJ?.'s f.l:ill1tlll))e will be <lestroyedr IJQi/lng h!l.ver b!Wll tlrlt~P@'lfn.:t;o the ffle. 

5/ira.h Cong~ 
Legal ASflistant 
AJleh, Hai1$ilri di M~bNWh, P,S. 
Phoflel 206-447.s9(il;ll 

Frollit $art1fJ CQhg~r 
s~nt: F~ditv, No\lenib¢t M;i014 2:25.PM 
Tll: 'l'oddM'aybi:own 
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7 
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10 

NO .• '.l83-S4 
.Plsin:tif.f, 

l l ROFE S_TEViJilNS, 

12 DeJ;~nL 

13 10: 
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PtmA'iil~'':)'1~ '.NO'Jl'I'CE l)iat th¢. <te!l\im.\lll:Y -Qf'.C61'00& Obert will be ta'kdtl. con Qtal 
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a<Jtion, at tb:~ Ddvi"iOilllllW of Afl6t1, f!maen &.:Mi!-flito:w:ti,. 600·U'mv~¢lty S.fr1!!3\, ·$w."t~·$Q2Q, 
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211 · · place umU com.plated. 
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f@f.'rtli?.if.)n Congar 
S~Jl\ M'i!t!~~¥, November 1;/"'~Ql_W,.~~i.A'ivl 
'ti\i'l'biliWillaybrown 
(!c1,;'jglJlfiEt,®.!U\lberlvabdtc>b'~r.tit,!ji®\~, 1tJ:?_mlvea@mobarl&i!Jif!~_b_/Jtt,si@m'.; 
'mgflllmtl@perkill&COie. GOl1;\\; f.ilm!\i itro~t~er 
SW!)ll\tt;fllifClty of Krrklandv. Hl)~&il>l'i'iYe.ns, No. 3BS84 

t!ilj,fi1~rv.)ng :t spoke with JRJ<jf. fgom Kfrklo.nd Muntofp.iiJ:,0,¢.,urt. He tte!lded Mltl<dli'll)'g to 
r.;1t(h~~fh~ r,otice that ci;\lft~flt~d ();()is full n,,me, A1itll'6Y.il1:d fs ,a copy of the. r\e:i\l Nil't,ic;:e: 
Qf.\Jllt}!~ilitti:>n (which also cot\fdrhil'the new date) that,V/(IJ h~ P<!:plaot1111 th\? o,m;l'thµj:'W~$ 
e<sittfi'i 1h~ caurt on Fr/de\¥,, the•,riotlc1, contah:iing a.@';,$-:flilLNQJ'(l~ will be. d&itroy¢rli­
hct.0nitstil'¾V.er been ente~et! lnttdh~ ffl~. 

S.'al'Kill Cotl~ar 
Lllg!il As,ifS!tant 
Ali~., Hlln~en & Maybrow11, P,$·. 
Ption~:1.• gp~-447·96.Sl 
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QIJl{rt$are assured .of tllili!lym.ofl~e; 

tl'!Mikyou, 

N!il/tlgJR1'hls communf!itll:1111'.i may,,<itihta!n prlvilegect,~l'l}'tfi'ei/'1iilhfldentlal Information, l~y41~;fuiya rec1?tved It In errpr; 
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dl~illil$lrlg the contenfs; i'liti1'1RV&n. · 
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.$Ul)pe.e1'!y;I, 'i'.@Jhe.contrary, the rule·taq1,1Jm;,;;11 '#r.11\t<;e," a~d I\Otl)lhitTI'IP..tl;I 
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thue IDIQ· ·may change big, .lt~))e' of taking. 

id, Morno'l!lr, Jn.~ thRushtthat M~,:f/¼tl£W.f.11Wiil)J(il,;al:r,,ipt ~erv1ce-~l'-:thl:lii~10'.9ctlte~ oo Novemb.tit tl$'1.lfclihheh ;,l~y itrthe 

wted$"'fi;it,t\li~0w,aiif/.sso that she c:oUkli.-1\'f'tg; wp·i:hl.s ~ort of bogut-'cl!laritlon11$ remarkable, 

Once aS!ll(!, 1.arrJ'fQ,-i:ed to file a moj.l0lj",Ylf.m{!\~®Urt, 
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FILED 
N0V - i 2.0\A 

KIR~l(AN\il • .. . . . . ... ,,,,,_, ;,,;""'1'"""'" 
NiiJN\GIR~µ;~"¥-f"'' 

J.N TI-JE lsIRIUiANll.MXJN_.:.: : .. · JQfl1AL COURT, KING COUNTY 
srt\t1$ !Jt 'WJ,.$B:fNGTON 

CITY OF KIRKLAND, 

Pl;tintiff, 

v. 

NO. 38384 

B:OPE STEVEN$, 
ii' 

Defendaiit 

SUPP.LMENTAL DECLARATION OF. 
'.fOPD ~Y)3ROWN TN' SUPPORT OF 
DEFE1'IDANT'.S MOTION FOR 
DEP.OSIT~ONS 

t1' 
14 ·. 

!$ 

j;(j 

t'/ 

L 

. 2. 

I m.n the attorµ1w·f6rllie:rtlefeJldiiht, H:oJle .Stev¢l).s, in the above-entitle4 Qi!~~' 

On October 23, ;t~1~, 1 ;$~ 1i tvfQtion for :J)ep,os!tions ef the oomp¼,\inm_g 

:wl.tn~Sl/$, 'feres(l, :Obert m.id Q,J,.)J,,~J :'Ql·•". ~-, @ .. :ng ihat-motloi:!,J have continued my atiem."".''..~ · .1'..8· " ."1.-M>\ ii?-' 

•t'.j;/, . J.'9"'$nh.e4µle ,1 de.fulJ8e, pre0trialilmiW.ttiWJ\Wlth.?reresa Obei:t <Jrtd 0,.J.D.O. UtifortuP»i~J,:;,:tll:i; 

10' pru:ttt:s :have been untd:ile to ij~ij · Xi)Yllii., .lln.)'· _prncedur11 that wow.d allow the defi>li'§e. =to 

:;i;t :1,wperly dO.QlJ.11)'/l.Ut•the.s.e lntervi('~, 

3, 

2s . . te_\'Jl'/iS!;,iliw l>y ~tttirJ;ey MllfY Giw.(~1 \,11~1,l,t\'!l;i.er 2.1, ;Wl 4, Ms-. Gaston sent me the i'.<illowifl~-: . • • 

• ~Jllait i:P,!lllS\lge; 
t8.: 
.25 .. 
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Todd, I agreed only, at your request, to allow you to speak informally with my 

clients. If you wish to depose my clients, the rules of procedure provide the 

proper mechanism for doing so. 

4. I immediately responded to Ms. Gaston's message and requested clarification 

of her position. Also, I wrote to the prosecutors who are assigned to the case and asked for 

them to assist in my efforts to the scheduling of interviews. Because I received no response to 

my request, I filed a Motion for Depositions as suggested by Ms. Gaston 

s. Soon after I filed the motion, Ms. Gaston wrote to me and set forth her clients' 

position regarding these interviews. See Appendix A. In particular, Ms. Gaston stated that 

the defense would not be permitted to use a court reporter or any other "extraneous people" to 

document the interviews. Rather, she explained that only defense counsel (me) could be 

present during the interviews. See id. 
13 . 
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6. Again I promptly responded and explained that the interviews must be 

documented. In particular, I noted: 

Id. 

I would plan to use a court reporter, which will ensure that the interviews 

proceed as professionally and efficiently as possible. I have not faced an 

objection to this procedure in many, many years, but I can send you a stack of 

court rulings (from years past)in which judges have approved this procedure. 

To my knowledge, no judge in Washington has ever accepted the position you 

are advancing at this time. 

7. Thereafter, I sent Ms. Gaston several documents which demonstrate that the use 

of a court reporter is reasonable and appropriate in this sort of proceeding. See Appendix B. 

8. On October 30, 2010, Ms. Gaston responded and explained that her clients would 

object to the use of a court reporter - or any other means of documentation - during these 

SUPP.(,EMENTAL DECLAI/ATION OF TODD MAYBJ1.OWN 
IN SUPPORT OF MOTION FOR DEPO!;lTI'ION -2 

Allcn,Ua1Uto & Mnybrown,P.S, 
600 Unlv~i1y Stfoet, Sult• 3020 

s.,;ttlc, WBShin&ton 98101 
(206) 447-9681 
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interviews. In essence, Ms. Gaston has taken the position that these witnesses will not ag(ee 

to an interview if any third-party is present to document the interviews. 

9. I have been practicing criminal law for approximately 25 years. In all of that 

time, I have never before been required to conduct a pretrial interview that could not be 

documented by a third party. In :fuct, such a procedure could lead to my disqualification as 

counsel for Ms. Stevens in these proceedings. See RPC 3.7; State v. Schmid, 124 Wu.App. 

662 (2004) (prosecutor was disqualified after speaking with a witness and obtains infonnation 

that may be materials to the defense of the case); State v. Sanchez, 171 Wu.App. 518 (2012) 

(defense counsel risks disqualification where he conducts a pretrial interview where no third 

party is present to document the interview). 

l O. The def00$e is entitled to reasonable pretrial interviews, and such interviews must 

be documented by a third party. A!J explained in the Sanchez case: 

To avoid lawyer-witness problems, it is typical and advisable for lawyers to 

conduct witness interviews in this manner, so that a third person can be called as 

an impeachment witness if the interviewee testifies inconsistently at trial. 

Sanchez, 171 Wn.App. at 546 (citing ABA Standards for Criminal Justice). 

lt Defense counsel cannot fairly or effectively prepare this case for trial without 

completing interviews or depositions of Teresa Obert and C.J.D.O, These interviews are 

critical to the defense and must be completed before the defense can complete its 

investigation and file pre-trial motions. 

12. Pursuant to CrRLl 3.6, this Court should authorize defense counsel to depose 

24 Teresa Obert and C.J.D.O. regarding these matters. 

2$ 

26 
13. In the alternative, the Court should conclude that the defense is permitted to 

have a thlrd•party document the interviews. As noted by numerous judges (see Appendix B) 

SUPPLEMENTAL DECLARATION OF TODD MAYBROWN 

iNSUPPORT OF MOTION FOR DEPOSrtION -3 
,\lien, 0.n!co & May brown, r .S. 

600 Univuslty s-, Sultc 3020 
. SeJ!ltlc, Washington 98101 

(l06)M7-%81 
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- inel\1/!!xi.g.Ji):i\ges wbQ'are currently sitting,op. fae appellate bench-:use of a court.reportev ls · 

tite mtilll;,e1/ficient.and•ptof<lssional mechartl'slti to do.cument the$e typ.e~ o.elnt,wviews. 

I.'U)Ji,fi'.J¥~ vM.PJiil¾J/'B~ALTY OF P-E~R;Y UNDER nm 1.JAWS.OF THE 81' ATE.OF' 
WAflJfflRWGN TJ3lA'T THE FORECTOJNd' r~ 'ti'tUE AN!) Ao:CrlfliAtB to nm BEST 
"'F .. -.~i;,;t>,,~,.,i..y;;,,L· ,;.,;1,,,;;w-< 
V- , 4,W;.;U ,J).'.i.l;,'11.\.J',W~ n.-vV-.0• 

Todd Mil.ybrown, ws£M)#t8557 
Atto111iey for Defoqdiu;i( 

. ··,,· 
'w;,:~} 
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Paula Smeltzer 

From: Todd Maybrown 
Sent: 
To: 

Friday, October 31, 2014 12;30 PM 
Paula Smeltzer 

Subject: FW: lntetVlews 

Importance: High 

. From: Todd Maybrown 
sent: Friday, October 24, 2014 7:57 AM 
To: Gaston, Mary P. (Perktns Cole); Cooper Offenbecher 
Cc: Starr, June (Perkins Cole); 'Tammy McElyea (tmcelyea@moberlyandroberts.com)' 
Subject: Re: Interviews 
Importance: Htgh 

Mary: 

Thank you for your clarlfylng message. 

We have never suggested that the Interviews would be recorded, so that Is a non-Issue. Rather, each interview must be 
documented. I would plan to use a court reporter, which will ensure that the Interviews proceed as professlonatly and 
efficiently as possible. I have not faced an objection to this procedure In many, many years, but I can send you a stack of 
court rulings (from years past) in which Judges have approved this procedure. 
ro my knowledge, no Judge In Washington has ever accepted the position you are advancing at this time. 

As you probably know, I have flied a motion for deposition. I believe that motion will be heard on November 4. I would 
agree to withdraw the motion so long as there is no further dispute regarding these Interviews. 
I would need an express confirmation from you that: (1) I will be permitted to conduct an lndependent_lntetView of 
each witness; (2) each Interview will last approximately 90 minutes; (3) each Interview will be 'documented by a court 
reporter; and (4) you may be present at ea~h Interview, so long as you do not Interfere with the interview process-

If not, we will ask the Court to order a deposition for each witness. 

Todd 

rodd Maybrown 
Allen, Hansen & Maybrown, P .S. 
One Union Square 
600 University Street, Suite 3020 
Seattle, Washington 98101-4105 
(206) 447-9681 • Phone 
(296) 447-0839 - Fax 

www.ahmlawyers.com 

l 
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The information contained In this me$~ Is Intended only for the addressee or a¥essee's authorized agent. The 
message and enclosures may contain Information that Is privileged, confidential, or otherwise exempt from disclosure. If 
the reader ofthls message ls not the intended recipient or recipient's authorized agent, then you are notltled that any 
dissemination, distribution or copying of this message Is prohibited. If you have received this message In error, please 
notify the sender by telephone and return the original and any copies of the message by mail to the sender at the 
address noted above. 

On 10/23/14, 6:01 PM, "Gaston, Mary P. (Perkins Cole)" 
<MGaston@perklnscole.com> wrote: 

>Todd, 
> 
>I apologize if I was not clear. Your email below Is correct. While 
>you are welcome to take notes of the Interviews, you are not authorized 
>to record the interview, for example by tape recorder or digital recorder. 
>Teresa and Christian do not consent to that, which consent Is required by 
>law. RCW 9.73.030. Nor may you bring a court reporter to the 
>Interview. It Is difficult enough for Teresa and Christian to discuss 
>Hope's attack on them that night with anyone. They are not going do so 
>with extraneous people In the room and that Includes a court reporter. 
>So that there Is no confi!slon regarding the scope of the Interview, 
>Teresa and Christian will discuss the events of that night and events 
>related to that night. 
> 

·>Mary 
> 
> 
>--Orlglnal Message..:..-
>From: Todd Maybrown [mallto:Todd@ahmlawyers.com] 
>Sent: Tuesday, October 21, 2014 5:52 PM 
>To: Gaston, Mary P. (Perkins Cole) 
>Cc: Starr, June (Perkins Cole) 
>Subject: Re: Interviews 
> 
>Mary: 
> 
>I don't understand what you mean by "Informally," Do you mean I will 
>not permitted to document the Interviews? To be de<1r, I use a court 
>reporter tn all Interviews In criminal cases to document/transcribe the 
>questions and answers, but the witness is not sworn. Are you objecting 
>to that typl! of interview? 
> 
>Todd 
> 
> 
>Sent from my !Pad 
> 

2 
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» On Oct 21, 2014, at 5:45 PM, Gasto~ary P. (Perkins Cole) 
>><MGaston@perklnscole.com> wrote: 
>> 
» Todd, I agreed only, at your request, to allow you to speak 
»Informally with my clients. If you wish to depose my clients, the 
»rules of procedure provide the proper mechanlsm for doing so. 
>> 
» Mary P. Gaston 
» 
>» On Oct 20, 2014, at 12:26 PM, Todd Maybrown <Todd@ahmlawyers.com> 
>»wrote: 
>» 
>» Mary: 
»> 
»> I will need to Interview each of them Independently (without the 
>»other being present). I expect each Interview to last approximately 
>»90 minutes. I would plan to use a court reporter to document the 
»>Interviews. I can be available this Friday and I would plan to sit 
»>in on the interviews conducted by the prosecutor. Then I will 
>»commence my Interviews of the witnesses once the prosecutor's 
»>Interviews have been completed. 
»> 
>» Please let me know how the prosecutor Intends to document the 
»>earlier interviews. 
»> 
»>Todd 
>» 
>» Todd Maybrown 
>» Allen, Hansen & Maybrown, P.S. 
>» One Union Square 
»> 600 University Street, Suite 3020 
»> Seattle, Washington 981014105 
>» (206) 447-9681 • Phone 
»> (206) 447-0839 • Fax 
>» 
>» www.ahmlawyers.com 
»> 
>» The information contained in this message Is Intended only for the 
>»addressee or addressee's authorized agent. The message and enclosures 
»>may contain Information that Is privileged, confidential, or 
»>otherwise exempt from.disclosure. If the reader of this message Is 

»>not the Intended recipient or recipient's authorized agent, then you 
>>>are notlfled that any dissemination, distribution or copying ofthls 
>»message Is prohibited. If you have received this mess;ige in error, 
»>please notify the sender by telephone and return the original and any 
>»copies of the message by mall to the sender at the address noted above. 
»> 
>» --Original Message-- . 
>» From: Gaston, Mary P. (Perkins Cole) 
>» [mailto:MGaston@perklnscole.com} 
>» sent: Monday, October 20, 201412:16 PM 
»> To: Todd Maybrown 

3 
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»> Cc: Starr, June (Perkins Cole) 
»> Subject: Interviews 
»> 
»>Todd, 
>» 
>» Of course we will make Teresa and Christian available. Given the 
>»emotional difficulty of going through the events of that night, they 
>»will be available at my Bellevue office this Friday at 11:00. Tammy 
»>wlll be interviewing them as well, and you are free to ask any 
>»appropriate follow-up. 
>» 
»> Please confirm your avallabillty at your earliest convenience. Let 
>»me know ff you need address, 
»> 
>»lhanks, 
>» 
»>Mary 
>» 
>» 
»> >>> _____________ _ 

>» 
»> NOTICE: This communication may contain privileged or other 
>>>confidential information. If you have received It In error, please 
»>advise the sender by reply email and Immediately delete the message 
>»and any attachments without copying or dlscloslng the contents. Thank you. 
» 
>> ____________ _ 

» 
>> NOTICE: This communication may contain privileged or other 
»confidential information. If you have received It In error, please 
>>advise the sender by reply email and immediately delete the message 
»and any attachments without copying or disclosing the contents. Thank you. 
> 
>·~------------
> 
>NOTICE': This communication may contain privileged or other confidential 
>information. If you have received it in error, please advise the sender 
>by reply email and Immediately delete the message and any attachments 
>without copying or dlscloslng the contents. Thank you. 
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counsel, noting that Ms. Gaston had previously agreed to accept service of notices on 
behalf of the witnesses. See City's Exhibit 1 page 1. 

5, Prior to scheduling depositions for November 25, 2014, Mr. Maybrown made no attempt to coordinate with the City for scheduling purposes. 

6, On November 14, 2014, I emailed Mr. Maybrown in response to his November 13, 2014 email. I Informed him that neither Ms. McElyea or I were available on November 25, 
2014 for depositions, as we were both scheduled to be in court on that date, I suggested 
three alternative dates on which both City prosecutors could be prese11t; 12/2/14, 12/5/14, and 12/12/14. City's1?.xhibft 1 page 2. 

7. In response, Mr. Maybrown agreed to reset the date of the depositions to December 2, 
2014. City's Exhibit 1 page 3. 

8. Ms. McElyea and I cleared our schedules on December 2, 2014, in order to be present at the deposition. 

9. On December 2, 2014, Ms. Gaston emailed all counsel that C.O. was in the hospital, and 
since the wHnesses had never been served with subpoenas, the witnesses would not be 
present at the depositions scheduled that afternoon. Ms, Gaston based her legal argument 
on her reading of CrRLJ 4.6. City's Exhibir 2 page I; City's Exhibit 3 page 1. 

10, Mr. Maybrown sent Ms. MoE!yea and myself an email later on December 2, 2014 suggesting he would no longer communicate with her regarding these matters. Up until 
this time, Mr. Maybrown communicated nearly exclusively with Ms. Gaston regarding 
scheduling. He suggested alternative dates for the deposition to be scheduled. City's Exhibit 2 pages J .2. 

11. Ms. McElyea immediately sent an email to Mr. Maybrown an email, copying me, indicating that, though she was currently in court, she would consult her calendar upon 
return to her office. City's Exhibit 2, page 2. 

12. Later on December 2, 2014, Ms. McElyea sent an email to Mr. Maybrown, copying me, agreeing with proposed alternative dates for the deposition: December 12, and December 
15. City's Exhibit 3 page 3, 4. 

13; Ms. MoElyea sent a second email, copying me, detailing the legl!l misunderstanding between Ms. Gaston and Mr. Maybrown in which she reiterated that either December 12 or December 15 would be available to conduct depositions. City's Exhibit 3 page 4, 

14. On December 11, 2014, Ms. McE!yea confirmed with all counsel that the witnesses, Teresa Obert and C.O., were available on December 19, 2014, for depositions, when Ms·. 
Gaston was again in the country. City's Exhibit 4. 

15. On December 12, 2014, the City sent subpoenas to Teresa Obert and C.O. ordering them to appear for depositions on December 19, 2014 at 1:00 and2:30 respectively. 
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Kb!cl1'11d. Wasll(ng!on 98034 
(425) 284-2362;FAX (425) 284-1205 
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16. The depositions of Teresa Obert and C.O. did occur on December 19, 2014. C.O.'s 
deposition took approximately ninety minutes, followed by Teresa Obert's deposition, 
which lasted approximately ninety minutes. 

17. Ms. Gaston was present at each deposition acting as counsel for the witnesses. She made 
· some objections based on relevancy and privilege with regard to Mr. Maybrown's 

questions about C.O. 's medical history. 

18. Mr. Maybrown submitted a Supplemental Declaration in support of his motion to dismiss 
on December 24, 2014 detailing what he characterized as the witness's obstructionist 
. tactics and arbitrary conduct. This characterization is inaccurate. 

19. The hearing on December 30, 2014 began at approximately 1:00 pm. I returned to my 
office at approximately 2:30 pm and promptly began compiling my notes to turn over to 
the defendant (which were to be turned over by 4:30 on December 30, 2014, per the 
court's order). After faxing my personal notes to defense counsel, I prepared subpoenas 
for Teresa Obert and C.O. to appear for the ordered deposition on January 2, 2015, By 
this time, mail by U.S. postal service had already gone out. Out of concern that a malled 
subpoena would not be delivered to the witnesses prior to January 2, 2015 (Thursday, 
January 1, 2015 was a holiday and there would be no mail service), I arranged for a 
Kirkland Police Officer to personally serve the subpoenas on the witnesses. 

20, On information and belief, Ms. Gaston, attorney for the witnesses, was out of the country. 
At the time of the hearing on December 30, 2014, I did not know when Ms. Gaston 
would return to the country. 

21. On infonnation and belief, 110 person answered the door when the officer attempted to 
serve the subpoenas on Teresa Obert and C.O., and the subpoenas were never served. 

22. l spoke with Teresa Obert at roughly 4:30 pm on December 30, 2014 following the 
hearing. At that time, I informed her of the deposition's date and time, and she told me "I 
don't know ifwe can make that." 

23. On January 5, 2015, the City received the Second Supplemental Declaration of Todd 
Maybrown in Support of Defendant's Motion to Dismiss. 1n his declaration, Mr. 
May brown claims to have found "a considerable amount of impeachment evidence" from 
my notes taken during the City's witness interview of C.O. held 011 October 24, 2014. He 
cites the note "Tell she had been drinking? No, tired and had been crying" as evidence 
that the witnesses have changed their testimony about Hope Stevens' alcohol 
consumption prior to the incident on the evening of June 21, 2014. In actuality, the note, 
taken on yellow legal paper, reads as follows: 

"tell she'd been drinking? No, tired and " 

[next line]"Had been crying" 
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These shorth!ind notes were taken by me to assist in my understanding of the case. They 
were not written to be nnderstoo\l by a third party, nor are they a verbatim report qf the 
questions asked and answers given. In actuality, the question asked was "Did she [Hope] 
tell you she's been drinking?" C.O.' s answer. was not in response to whether Ms, Stewils 
had been drinking, but rather.if Ms, Stevens had told C.O. about her alcohol COJJSumption 
(Mr. Maybrown omitted the note from Teresa Obert's 10/24/14 interview in which reads: 
"could tell she'd [Hope] been drinking - just tell"), Furthermore, the line "had. been. 
crying" was C.0.'s r~llootion of Ms. Steven's appearance and not, as counsel impli<Jd, 
part of the previous statement. Defense.counsel's inaC<.lurate inteipretation of this one 
note - and his unsupported inferences therefrom - is a precise exampl!l of why the 
prosecutor's notes are privileged work product and should not have been made 
discoverable. 

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE 
OF WASHINGTON TIJAT THE FOREGOING 1S TRUE AND CORRECT TO THE 
BEST OF MY KNOWLEDGE. 

DATED this 5th day of January, 201 at • and, Washington, 
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La.al!l-t, 

J.u<if~~ bUlibll ru(!lq tha.t llt~,d~~1i1.ll.llfl:ltil>'W.<iiufd be C!'ntlllij{dfj atil(tl~ ~l~@'.eJMm. Nm&ft.tl!fu'r-1h'e, 
d~p.b.siliort§ to,~m fii'twll't<!':i\lt tJJ&'Wfffu\lJ,, A,,1~y p(11.1r agre@mlll'i(¢.;<l1r ll.rn@:os~l~',e.W.tw:tr.1PJ~r!i;ik-ll(!lll¥1 1 
ratjJf.\.l~q l:lt!'.'co:Cilperatio111sil'l'd WJ;tt;t{f(:Jr.®cl'lo l:i9 ·fo Oou.r\ siiil'-'llllJi~ lilrt <Ordl:!r 1'Qv d~J!!.\5$lf/!lt(S, 

1 wt!'it~ y~~~rdayr(mrnlntr arrd}trrnir~, no r~.$,ptin,1~ tir'-IJ!ijt:i'.l\!tfil'.l"'t~ th.-e 1,m,p:o~(r!i\J1~t8l &;ti a,m~tter pf 
ptdf.E¼l.lrottiil:courtesy;, 1 alii.Millt0fi! f<i,t@!s!iifth-i:1 dates tf'i'.leill:fer''\llfiU tw:ir 'Uatimrii-itt() ·avl\i.ll~~!~ on 
Ney,emb.erl1t:i or,,l6, ·Ac~:ygµ .?.Y£J)JqQt<:!'Of1 N:overnberJl41 IF. ti/!}, I i:1i:n--wl/llrm fl>;,m.iv¢';the .4i:lt!l Jo. 
Da~n:ib~r:l1'J!lssun1ln!] I l'ill.1i'i.i\!)1t1thtn.,;re1s:e on my oalaadat. ·(I am tWit:lr'l mf'dfflcie, so I wm ntiHie able 
to <19pflrrrf Jhe l}sce!Tlber'/Z QJJJ\11: \:lnlll Mon!J;,w). 

Todd 

Todr:Uill~Y~f.b.,Wfl 
All(Ji:,i;ijj~W-if~ M.ttybrowtJ, fMi~ 
011ii' .ti!'tll~~.qJJi.i@ 
600. lJ.nli.'iitAlij,S:ti:eet, Stiifil,.$()~0): 
sea~\~Al(l\~bi'ttQt!m. !lil1tJ'1'41t!;ili :~::r:;~i .. :~:ile 

The lt\¥.tcri\]1'.i~~rontaln•d In thfs·i\,~s;til'Bmf~\\ft~a onfy for the adore,,i<ae, ·-; ' · .. '!t..,9\ho/.liad •~Mf 'tii~ioi!l!W~@'$no 
an¢1qsuri!l(•.~~l~ln,Inro1m~l!fl/1 \l!fflij/l,(<MgJi!li!l\!f\lk¼!ltl•I, <>t 4tMrw~it ,IM/~ijµr~. IF t!JP. r.efi\1$ :/if ,lttf§:rt;a$ega Is not 
lhe 1n1rm!f.edl;i,~pJefjf or rec/p\anc.,aufumft!!lfi!lo,~t\J;'t~~u you are noJiflttd thAlcnn~tasanirlllltlUn, dlslilhUUt\n '<m"'!rwfhU<n1:ilil!!'llmssaga 
Is p/ohllffi~d\')(y6\f-h~ve r<!telvod 'IJ.\ls'/1J~~j)',qjl,;j(l1lY, P,llfas,, nolifY Iha senaat-1,f)/•\l!l~Jl,l)~iJ ij and r al!ilrtthe-\'lrllil/ii!l.M~,ii!IY :ooplas- or 
Iha llle•~ifQ~y,man-to !ha sendor at1hlil~~:Qti~•i.fp,\l;ifab6,e, . 
-----; . .,,.:,.,-.c,.··--~-· ....... ,~-~;--~;:-.,..,---- -·--•- . 

Fro111: 1Mf.lcY Offutt <lofftlft@mo.tl~~fl.'6!1iJ:tok1~rts.c0m> 
Datei P'rld!lY; Nqv~mbi?r 1.4, ;iQ;fAi~t t(Q:$ .PM 
To; ToprJ, Maybrown <Tq.kJ@))~li'!.Wt~rs,/;l~!tl" 
cc: TarnrnY Moijlyea <trnq!!ilynl'i®m~@rl¥.,Jr,idrtlberts.com;., M~rv·G'il:s'tl'!li <MGs\aton@per,kir,rt;ii)QJ~;.G'om> 
S1s1b)ecr1°!]e, pepo$ition~ ~r:oo \\na"fo' . 
[Quoted texthfddanj 

LMey Offutt <ldfflit~)!Jtb.Myancttolie/tltilal'i'l> Fli, Nov 14 • .-·io.1.4-ai-3:47 Prv! 
h\lllSt/m!il~!JOOl!le,CJ)m/millllv/W'l\1!><2/lik.•~A'il~~pi&'f"1~Jawyers,t>;l!l)eiql\"~~~&F;C\U8fl'&lt,,,1~1feli$$fml•1491la21i:., !l/4 



1/6/<016 Mobeny,& Ro!>erli!, PlLC Mall - O<ljlo,ltlc,ns cl CO and TO 

To; Todd Maybrown <Todd@ahmlawy~om> '-1 
Cc: Tammy McElyea <tmcelyea@moberlyandtoberts.com>, Paula Smeltzer <Paula@ahmlawyers.<JOm>, Mary 
Gaston <mgaston@perkfnscofe,com> 

· Todd: 

Tammy and I are available on November 24th after about 12:30, but I have no knowledge of Mary's al,'.all.ablllly 
on that dale. I apologize for the late response, but as you are no doubt aware, coordinating betw~n tlils .many 
people with opposite schedules sometimes takes more than a few hours. f appreciate your profess1011;3I 
courtesy and I believe that now Tammy and I have coordinated several workable dates to get thasei depositions 
completed.· 

Beat, 

Lacey 

[Quoted tex1 hidden! 

httpst/malJ.google.com/mall/u/Oflulc2&11,.,a2afc6a9d7&vlew•pl&q,,Todd%40ahmlnwyers.coo,&qs•ltUe&>oarclicquery&IIF149aa25drab1fecll&slml•14llaa26... 414 
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ii' 
. :;~t, ,· .:--· .J· 

fll~i.tl1,.of. UnavaJiaiJJlftY: 
(). ~&!Jfl!!l~ 

Mct>etfy &)l'looi;l!s;,Pi.lc: ~ili1~ Nol(c;,, .ol ~ailabll11, 

V V 

l~l~~~i~!tr.v ·p.;_ (~~r.klrtS: w_i~f iM©ast.i~@l1b'Hir~s.@ie1ii~mt · · · · · Tfil1; .. m~c 2, 201iHatS:E!l'~M 
T.ir. ''~a Maj!rir0wn .:;fodct@~ta~et'i\,,oom;;" si'rou&@ahmlawyers,c6m,,.. · 
.0M'hftmt.\'l''flfftll:t <11fofftiff@,ti'ii1JherJ,-yaacfrobeft&,e~m>, f~mi;ny,Me;Slyea,<tmoely<'ft!.@t»~l;l,ll~\Yfoltlfit0,~Jilr:ts.qoiuM 

ii)J(flil,i11/,~~J:i. 

'j._:fia.lt.1t\'.irlnfiti'TTed with thy: il.li~l:iffl.~l\'(l.,ii'iy iifffGe:'•tt'lat'tfail otrelf~ ati!J ha've not b.@h,li:Utijbl~ei¾lsd for deposiftdhs. 
Pfeas'e:1)'1):,a(!Vlsed, I wlll.f;i"e;/l®6f:<Ui(l t'i'.l\liiliy ilnd uftti.ViillatiflHl'Brn;De.o 10~16. I i\il{lihil'itEi;,at:bei.t on[:v l'IJ'er:l1r.llc 
ef;i\~I durln.~ that Ume. TI1l)l'Eifo.~ i:i.l@a.se_let:tllf~ ~E'llVl;l:1;!:l}i.!'lJY·l).q/lq~ of µnav<1fl.~plJJ!~(q\li!~~t~~tp.!lriP-ll ;('ll1tl'riiy 
,l'fflff.f.!e th~U will be u11alilfqit;1;tJill@!ell.b,cS'1tVlc~ of 11u~po¢rra:a: 1m p/)t,alf of my c!let1~dttlffi!/'thii!'tilt]e. AacMiJlrt!Jly, 
:Jf,>1,\'11! Wil!Ji'lo,serve sl)t,,pi;il!fle\S_1;Jt1;·!11.$ O.bil.ct's fot:de'PrJJiltfq(11l :du!'f~~ tbat pend\'.! plea.a'ir:ulle'tineJlf the nomial 
m«iln\l tit-service undel'Rl:lle',41:l,s<Hhat thi> Obeifa :iilrJ'\· asli'umct·.of timely no1ice, 

TMtik•~u, 

Mi\w 

N'.~'tfiil)li: This communloiltm~i,r11\l'.f•rllltitaln priv.llegeil ~r f)ltl8;i'D.orifidentlal lnfblinalloli:Jlf 1/111.I have received It In 
.en,t!JiPil~ct!Hi.advlse the sert~efifil/ illpJy email and immeJilJl:lt!#Y delete the message itfill ailyattll/lhllients without 
M]'l1(li)(!.<o\'-dlscloslng the co'nterif'.£. Thank you. 

fuil:d:llllllMb't:own <TOdd@aHnifiliw~fo~sl:6m:- Ti,i;:;;,X)ec .2, 20-14 at 7:44 AM 
i.ml1 "'01ist0!'.l;;'M1;uy P. (Perkins, Ciiftl}!•i,;MC!iaston@perklnseo~,tl:on\> 
Co.-1ifrlir.ief0ffutt <loffutt@mol)_~efYsJllQl'Qbarts.com>, 'l)l!llf.tlY.'MiJili.ilY\/B <tmcelyes1@rnol;r1;1rhr9Ddroberts ,com>, Saran 
Gi;JJ1Q'f1T'K$.ar:llh@ahmlawye~,;l,~J.11"',; _f\lauta Smeltzer <!Paµl1®!il'irnlawyers,ooro> 

Mil~: 

'l\ilm-,i.l:iqyKed by this tum of:,e:V~f:11$.;,a~ -all parties ware lnt!;ltitUng_ to pi'PceiicJ wllh deP:11#/~l.i;iM 1oday.. Arn you 
9l~itrllO'!il thl;lt you never re!l@fi!'J.i.l!'lft1Y•Of the numerous emall$'..al'(d notices that were s'1;1tif tp,you1 

P.l'~~~l'f.il;it me know lmmedJ/;\\i'ilY,1,tfiY!'liir clients atetefUSllii), fo"anl)eat for today's 1lepotitfflir.is 4:iil I have 
s&liei!lultitl a oourt reporterf6f(6J!l~Y's depositions. · 

SlillH'ml'O my !Pad 
/9Uoitid'•lijld.hldden) 

'f:!lrllf M!ijbrow.n <Todd@ahlnl\l'Wy.tl(iMOril> l'd~, bee '2, 2014 at 8:03 AM 
Tli! Pafif!l:PSlneif>:er <Paul_a@ahlillaV1¥ers.com>, Sarah Conger "'$i1rah@ahmlawyera,,oqto.> 
GQt 4:§olily •Otrutt <toffutt@m.;,1'1i,nyao~rqbert~·.oorri>, 1i,mmy M9Ellyea <tmoelyea@m9~~d9:~ndmllert1,,0.om.> 

-Glv~n. Ma. Ga·stori's tatesteIUnt, JMII ho longer G01'1imunlbata,Wlth Mr regartOili(l thtiil'e iWatlarS, Although I will 
llkl'i!iI ne'ed to pl'esent this lalestp!Qy>baforethiH::ourt, 1-tf\lnk we should aJjr&•hmcm--ii.o\llher d~t<rfQr 
d~pl;J~[Jfons. 1 am ~Villl!ibhron)hll:al'lilmoor'r of ~eaflmber f2.and-Oaoember 1lail:day1. PleS!i!'l p_wmptly 

.hl(J5#///iJll!l,'gwgl~:ciJ/tlimall/lJ/P(/iJf•;f&fK•~l!,i,>lil\li<ipt&\l'!da!il<ii1&~trile&$0!)rcl\:e<iilelv&U.,.14atlllillliUM<l~•1"'la,'""11;Ao;ti>.-.i•s,_,_,, 



1/"201$ · . t;\®\>ifjllaRoo,,:r\8, P()Lc M•II. •i'foU.o,,<!"IJlll!valrll!ltll!i!i 

pi;,rijlrl)) lh,i.t;wi~-:qfyr,u (or botfi) os1~l:11!.il!l'lb/() cm thQ~e d(lf/!~'., ~ 
Todif' ···••.· 

/i,l(¾\t ffl)/)Jt: J'./1~1P.}'iqi 

* .~o:i~tq,~Mt1~ 1,1.tf!:55 AM;_!$:~lltAatw:P,.(f?~~in& G.9~J.~til1Il!~~l'¢rii!tip.iirk1n$a.ori;i,1io.ffllt:,JM:O:W;. ,, . 

(¢.<J~J!\@Ji! tilil.tli,.!i1: 

••••• ·:··. n .,,_·:r.(':!~.:-.~-. .-:._, ~,. -. .. ..... •··.,.._·:1:·r ·-··• .. ••,;••:···- .,, .. · .. :.: ·c1:i:•·t·,r;·~- '1 ., .. - ., ....... ?i .. ,~r","'+ 7.,,.... : .... ;·_; . " 
t.t1mm:t,M~!;~ ,!lltm1rtl;llY"fl@tnrifaia~£\131'lifrP.l,;'"tfo··,¢oflJ> 1;ue, l;J~w. 2, 2~14 at a,a4,,,i1,M '™: ·r"d" Miro ..... ,,, ·.;, c'./dl'iii~t. (n\KI\/"-''' .. ,..,,. ... 
A'.'!;. ·""· " ''.DI! ,/P.m• .. O"'"~ n n "'·'i-"lll:,i'l-,,rn,.. , 

· ¢pi :P'!s!~l1.t,'$ffu!JJ'Zl'iti-'!;J?aula@1;ihmlaW}ters,oo-m1,1,. Sarah ee.ngili' '!S.ati\l:i'@ahr:ntawyero.Mmit:, Lac~y' •Offutt 
<l/i.ffulf@.'m0!ile'i'lfahilr0hatt11:coni~ · · ·· ·· • 

I ·afn;~@~rifff11:1 gourt and w11f:0,e,i;11) morn!Jlg. I Will eh!)()~ ri\f:talfl-11~/lTWheti.1 n:itorn t9 ili1;1;(Jit(i,!e, 
(Q4oteJJ'texl.hlct<ienj . , • 

Tiiitift!y•Mc11sly.ea 
As~1iit~nt:Pw~~<;gtlng AttQmlilY 

M1.i~,<'1tlY ~ Rtibami:, .PLLC 
1 ~040 .llSllrAv.e,NE .f#01 
Kll:fd/1ild, Washlh§t(!Sn 98034 
City of'Kl · ~,W,oodlnvffle 
Off! • . "62 .· .~•,:~ ... , .. 
F?X: 4 .</'i 

COf>IF!.~.li\~l~.f,il:r( NOTE; Thiw~!hm111111~ge c;ontalns llltqrml!ilg1J q,elongjng to Tsim1;1p. !,, ~~hie<'; tfmtm,iy 
b.il.P/llltl11iffltl;,1<,!lnfldlilntia! and/iir P!il!.i;iP.tlilgftl,J_()l\flsclosure. Th!rlofP.rm~JJ.rm.ts intended ori\y fQ.clll~ !tll!i! qf ·th!'1 
lndiv@1a1 :\lf\~l:ltlty ·named ab'ove, l.f;¥M,'.1!llm)Nha!you hav.e.rer;.el~i.~ ~h,.~. l'.n!;ll!S&ge in err.or, ,pl.(ll;l~~-~<:1 iro. klntf<.ls 
to .MfltMt'.tl'!li'/Jl:ender and def eta the,l\'l~l.f.We .. :tf'you site ndttt\-elntl'ln.r.(~:(f i'ElolpJent, any atasem.tnatton, 
dlstrtb\Ull0JWit GO!)Viniif Is stlictly prillil6ftll:~. .. 

Todd:M~yf>l't>Wh <Todd@ah1tdawy.i,ir!lr.i3llm;;,. Tue, D~e 2, }1014 at 9:19 AM 
TIM T<!,m,inJ Msi!zlye,a <111101,lyea@ro.®llftY&itl</ro.\wrts.eom> 
Ci:>: P~tJJwsm~lw:er <P!¼Ula@ahll')lawfwN.9~1))>, Sarah Col)g!;lr <$;llr,lh~lihm!11wyers..oorn>, i.;!;!9,l'¾Y ~f-fl!lt 
<lofful!@Uiol1/Jrly,indroberts.com>, G®_~ll't'.~ffllnbeOhllr <Coopi,r@ijh.n:ilf;lwy().rs..iJom> 

To.my fflltt<f, thi~ morning's etnatl ff<lif1:1{M~f Gti~ton was Just·~ ¢~1'!;1d.ll, Please see the ,tta¢htld.• 
corre~~!lnd~M~in which Ms. Ga$tt;li,1,±fiilsti.1;1.wledged re~e)pt of th!l ij¥:;posftlon notices on N.!w.liml)er 17, 
2014. At:tUl$ pi:ilrtt, I must ~ssurnl;(,ttfliHh~- witnesses will &PPe~r,fiir±helr depositions as reql.JJred, . . . 



1/5'2016' ,, 

Todd MayQ'i'-i>Wi\ 

Allan, Hansan,$;,Milyi)rown, P.S, 

Ona.Urtlqn.l.l,4\l~r;i_ 

800 Unlvertllly;l>.(t:ijJit $!)lt<, 3020 

S:r.attle.,·Wasllf ti,Q'f an;l!Slt M ,41 o 5 

{2n~t1ti!efi(i~lif .. t1tP.®' 

{20,~)*'4,1;uJJtJfJ;!, ~)( 

Th•'Jrtlii,ajil!i\{J\;8[~~~1'~\•)1wssago Is llltetji/~'~Nii'11~\tt~,~~tlre•••••oi aa~!l'if.~uw~~z~d•:agont, Tho messag<J;•,ilrt,d il,ttl:J<i1ures 
maycb~!i1hJil@liiJ1i1l'q11,l!~Jtn~ylloged, conffda")IU.tiii!'&fil~~'~*•mpt from dl~i;i\>)/j!,\li~;J.tcW~'mt</~r'.\il 1hls mes,;ag.o Is .ndtt,M fMori<tod 
raclplijnl<ot/ii~JMiiliJ:Mill!i~M agenl, then y9u•~Jli.1iji'j!l)i!:®li.!!Ti.ar>Y d!ssen,natl>lh, ~-,ii!l\l:O';!li•lll>P.91ng o,f1hi• n1esssg~ 1s11rwii~ll~~ .. Jf 
yoij.Mve,:,ii,,,Jv.i!i!'~¼ime.m>g.~ lrrerror, plea .. n.o,tily;J/iir,~,mll.on~:,ne1ephone and fl1Wmi(4!1i.1i!l()ln~f.~mi.any goples of th& m~age by 
mao to. t110 ·sejlile/)jil~t@'l!Wi'll\ramoled.above. · · ' 

Frqn, i tall'.1tiiY,-M\ll11ygg [m~llto:tmcely~1~~t;ictroberts.c<,i!lm 
$l:Jnt: l'.uli&~i!;WlrM~aihi<r 02, 2014 8134li.'1ilf · · 
To; Toc:lct !Vl,!;~t(iM/m 
Cc: P~ul~ li!'tr~f.!tl!'f'cJ;ilt!l'fi Gonger; Lacat·Gfi:ufr 
subje()!;i R!:it,!li1i1£f ®lii/f.'!JJ.11:ivaila bf!ity 
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1/!JIZQJS. ' 

~ ,. " 
. ~I, 

-~ Lacey Offutt <loffult@iuoberlyandroberts.com> 
. 

'Mait is out.of.!he.offlc.e,aAifaiiksd that J fotward the frill0Wtr'lg:to you: 

'f<itl'd, ;licio·rrot<:und~fijtat\d.yeurc.onrusldh, ·No one ha(j reiilsathil '(lo anything. To tt'ilfiacitrafy as of coa 
y.esftsii'.day,. we·navl¾'nlit i'eoi;@acf,J'iiibJjoetn'ls ftir the Oberts .'delipffe h1y agreeing 'as a ~rb1'es!.lolial courtesy to 
aooep( sewfoe of su~po1;1nE1s ,on.Ili~li'·behaJf. 

'r:h~!lfoiY,Jh1M were0l.llv:ed¥1ii}l\stl;9!ilj?:1'Qf,a notice 1n·tnll 9,:111ft1ijl;al)tlon. Obvlausiy, l'!icit/d!'l$,~ior parties, not 
WIWl'i!S:s~s, The Oli'sl'tti am: r.f~'t< fill'lie/:HO tile oriri'11MI aiitrfiliJ11Y.~l\!!n(I your client, '.t'hat affi ffisfuly fact 
Wltn.e&Ees., '@nfy' pal'fles t:o>iiti 7!ilffdti lll\ln be aampelledt6,-4!j'j~~,W!'ll3i\ nollo!id Wftho1lt'lfieireiu1/ement of a 
.\l.l!llmmtJa,. :ttiEJ · law·l~-~tear imJfll~-, 

If.I :f.a\'Jli .iiiitiei'I you ii.Mt .o))t ~ ·".ft'Qtir.i8!\ot !:le~oslt!on, I reitfli'alila tl'J. ~l'ltJ that I woultl exM~tife'i;@M,of the 
llQJE\'!i'J':1ililAS eo betla(f. of mj. ulfent~. 'this Is not a d(ff.llref!G"itWtftiout.-ii·dlstinotlim ,ii§ offe.ll :/t'Jy'cllents are under 
Jh~'i«~\:!Qrt~"Jlltiadki.tl\ln vii; ~'l(la·~.l~9~P,PMfl, th_!! rules proi,1!1.eib.e(lrproteottons and .®,efm!§.~:. · · 



1/6.'2!)16 ' 

:June.Sfurrlol .fl~'\'J<ln)i> Cele q .. P 

LEGAL Sl!1¢Rl'lt/4RY 

Ss.of\ll>., V;ff!, 9.f/c1:Ql')l09,9 

0. <'le1'1'/06\\11$9li1'4i& 

r. "tii1o1l®i1i'ililli 
I,>:., lf$/i/il@i)'!l)j{<f~WJ~.cvm 

f,!O!liarlt & Robe(\',, PLLti'Mall ·1fi!iuy 1.ll>I~ em~U 
V ;.,.,.· 

NOTfC]':: Tllts.oommunlcatlon may contain p1Ml~gecl:o~dlher confidential lrifqrmaltar(. lf:yoij fiave received II In en'Qr, p,l~a•a e~vlsa the 
sender:~y•reJify,em;,ii an·d./mmedlaia1y,~•fe1e:;l~e•messa·g,i and any ettachmenls.v/4hou~qopY./ng or disclosing Iha <»ntan!s .. 'll\ank you • 

...... '" 

TodfiVl1tY/?ti)iW1:J/Tq((d.@a1JtriitJ't?flll,\;t;<;lrt)'> . .. . . T,u:,, .Pi\ft1 i itP14. i.i\11 :59 AM 
TO! tarnt1W Mli!El)i'.ea.·<titltreljlli(l('\\lli'ili\bEii1¥J!Jtidfoterts.qom>, l.iJpey Ol'fijJJ:~lqffutt@mobeilyand(('lb(!J'l'.$.,i,Qm>-
Cc: ,s.ara1t~9e-f:-;Sariah'@,ahrt1ratwerot<iom>-, Paula srne1tzet<Pa.ul.a'@.lah1tilawyers.com>' 

(.lb,) .Nbti cJl> o:f ·'.liali4i;i.i;f,, ti.'l\ia. party at whqs,; :!.h'a'.;t;,iin,<ie a dep.os.,HJi,•u'l A.l!, to 

J/rii :1,111<;e\l shall li/'t.lt~ ,:t:¢:· W<llt.Y other p11)!tc'l /::'.~.l~l'.>.().11):).l"I wi:tt<¥fi,1!:6$ioo of the 

·:t;i.'l:i)i~. an<;r ttls1q~ f'.l~;r.: ;t;i;fw;nl:I th~ depp:;ia:µ.i;~f!;, 'li/'iW h\littc:e :;ihl'!lJ. .~:1;~1:lli'! t;'he name 

~!1~ a!'.lc:'!FsGll •o.:i\ <e"i,.1/,h pJa;,,,,s1;,;rn t() ·be e>1ar.o£.fJ:~l.:\';; .\'in: .motion of \\ flll);tf u):l.\'>n. whqm 
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Moilerly &:tI<iberts, Pll:O M~il • Mary Clast<lttemalJ. 
v . V' 

The ln/orrn:;lla'i\•i1l>Wllifl~'iliii'•\l,JJi.nw£,Olie ls'-iii(l!ndi>~ -0nJy/u1.th~:ed.a/o•••• or odd~~~•4•~·aul~<\iiziid -•~•nt. rh• mai;siji(lii,~ll)('<ili.61osures 
m• y tbn taln liirt111mll.l~/i1} . ..t:1&:p~vijjl))ld, ·C\>il\im!rti!ii/; :iii hilJi!Nllsa''t>Xoinpi f rohr dltiioiw:iii>i( \turi.\l:iiilo.r of th rs massaqii is rlaf,fu'~ _info ndo.d 
r~clpleot or ro~~(i!_l\l.~ill~.l!lJl~ .a.g~nt, !ltel)·¥9-u.an,'Jjolf!l•d.t~e1:aoy i!tssemlnatlon, dl.•!_iil,,~.l!\i•1J';"'li''ff"~ of this 11Je1t•a~~•tii;fl!¢~ll/!ted, Jf 
you have rec•M!ili)!illi!lffiil1@ilf>: fn liroJi, pie~llo ll<!t/fY.'ltte:~<i~~·•1J;y,f;Jli,p_hOrro.and rel:O.i/r lij~'l!.il11J/11!fiil\d any copies ofl@;•dife ~y 
meb·to IM $<!ndall,lt~ha ~·dttm•.ij.not~d.,abovo, 

Ftom.: Sfon\ .tl.4q~f~1)®iil). Cole) [m1:1UtojJ$!:\;Jt@llll;j*inscOie.comJ 
sent: Tuasdl'\Y, m.fiiililtib.~Yot, 2014 11 :24AM · · · 
To: Todd Maybrown 
Cc: Gi!stoM• n/~.'. 11~'.W.:}.;I?_, Ji?~.-. r11s Gole); fo'ft(i(l:@rnli~'.\lfly~ritlr,pberts, com; tllf~W~~oberlyandrobel\~,~i 
Subjeot: ™¥.'.J1.ii:t.<1st:! ~l'.fli'lil . 
lrrtportan(;E!t"li!i.Q 

fQuoled .lex\ Hldi!~.n) 

Tammy MiiSly:0('41inpn1$ea,t!l\}'i10heliy~~draliert.s,aorril> Tue, Pee ~. J!.()'1)1; rjf 'Ig,l)O PM 
T.o: "Starr, J,lJn!l<lf'~[® 9?1!!.l" <iJS,t~rr@lP,ljr.{(]1)$'CQTili9Pfll" . _ ... . . 
c~: "1odd{W,J~~\Y¥(:!J1;1I,~lXl~ !:T/;)rJ~t1illml~W¥~nt,il~!Dl,,,_"Geston, MawJ1;.,,(lft!il~lM Ctjle)" 
<MGaston@)J!lltfl1lf®ft1,1'.loltl>, ~loffutt@Jttro.batl)'andto!ierts.com" <loffutf~oblfily.androberts,com>', 

HeUo; 

Glv~n th~ iil~f)M:i\'.iQ 1:~rti' Ms., .C/l'fv(t .. art~ i wt-0 ftllt lte· coming to your oii.l:«~iw'i.fiW. w~ hl'!d clearn:ct:tiur'tlohailutei. 
for th!$ tfme fi'i!:ttf~L'Wk ate available {)/i· Dl\iil\iirtbilr 12 lh the afternoon all'il Wdl:ll1Hm avallabf,n:iri-Dtle~iiilfsr '15 
.anytime .. aflilr'10\'$0 affi, Ms, Offutt ma'{ ni:iv/3:a shblt calenda'i" In Metoer li'ilfilta,iiilijy;ihi:it t'llornlt11f butshauti.'H)e 
-0pen a(tet 'fOiM., · · · · ··· · 

Ba.sad <m f[iJfl!~{/fi» cittieclq.r_.(lapq~ltl<lil1$"t!ll. ~ tak~ct. M~ry. can y9u Plllmi~ Y.~rlitwili1 ttie Obel'ts'wh1ilh·,ci:a'y,, 
Oa6~rtibJw"1/;tJii'fa11,~lliaiYibei"11>., .Woiks'be·st:fur lffell'l eo We oim meve ft\l'Wl:fl'l:l'Wlll:i tHtsc proMtis. ThanK yifi li.o 
mu0h fot yciurtl;lli~litafili'l'l, •: 

Ti'\111.0'IY 
[Q~o\~d·t~x\ ~i~l\1.fl! 

-· te:mmy Moe{Oijl;l', 
As.sfafi\M i:sriitiabu\ll\g\Allo'ma:V 
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Mobe{/y & Ri)l>art$,,Pfil\b Mail - Mary ~aston entail 
-~ . V 

OON~IDSNTli'l<LhTif'.lil~i'.ff1lil e-i'nall-mesS.t\\'.J$'.sX)i!iQlali:i$ lnfonnation belo1ttl~Qj!ilTamara l.. Mo8lye.G11 ,t~\,way 
~e !'~~ll~ged,,.o9f\U~llHtl!'J( m1q/c:,rP.rolaotE\<! tr<1m:~iml9~1.uJ?, The ·lnformatl1m·lll Jnt!!:ci(j,e~ ooly forth!._ IJS\a l:!r{l:\e 

_lry9.1111,ctual or-e.t1J!\~,q?.m~.(illl.i.Ef. 1f-XOl;l~iw111> :l~,1;1l:1~, ha_. Vf?. reo,;,lv,si.d 11)1~ l;l!11!j~$lil!¥, itH~rr0r, pi<ifas\¼. p,1 i;J> wtn'1,lilil 

Jo,:vqnla\lt tti<i:$°~t\~~r~~,~~!~W f.l:ie m~s.ita~~, JfY:!l!Mt~Ju;it 11'\\t 1ntan1Jad :OOJJl)M.t!t, .il,tly qlS.s<;lmlna(fqn, 
'distribution ¢r 9.()~V,JilQ;JJl f$toW¥ probl0l\ed. . 

,. .. . 

't!lmmy MqElyea «irtt«~li~l,:@im9bertyandr•~~tftiJ<w1f.i:.: T'Ue, Pee 2, 2014 ~t 12;1QPM 

T<1.: T.octd Maybrowti '4Jli.1!~~®:rt.ilaWy,;ir:s.oorn> 
0-c: .l.aeey Offutt 1loffflt!~/'i'i1l&et1yandrel:ieli\\,06hl¾,Sati'tli ·eonger <Satah@ahmiai,'/.Y.em •. com>, Paula sifte11iter 
<Paula@ahmfawyen;.:11omi,, · 

HilUo; 

We;•are attempfln,gc~q JJJil-Wl t~ls: W(:1fK, Can wew.a.f/ .UJ)ll.l Vf.tl bear if one ofthose-•d.me~•.areavallabls1 before 

dragglng;the ooiirt 1111/;l i~f~ .l .~11.demtahd you .~.,/Hl.'HJeHhls ctene and so ·dcrw~.\ The .re\lcting of 4.6 fsrt't tt.,~t 

qlear beoause tt -d'*-e•fert:q~:•1patiles"· nor"wll\1~,$et.," In ~lily tMe onry ''p,l'df~ff• ~g:this oase are th(!) . 

/;11,fendant and tM Gf~i.ffi-1\(j,ijdl;lij reftlrelid¢l..!j: i![!itinll.tibn\wltli "witnesses" ¥ ''.-Pi!!f!l)Jl." )\jid In that nJle ,it<;lc;iei, 

$late-the "Wltneaa'iisi11!ilfit'l))l.i:! ll'ti. s.Mt a suJJl'Ji'.J.el'll!''W apps.l:!r. Ill a deposition. I sjj~ l/iM'11):l:i"both readings of,th•@a'& 
rules could be inmwr.e'Wli:t ltrfntil!ffianner in wfiliili tlolli y'611 al\~ Mary have <iit/id. T:t\e,Wifl'1Mses are ~ot rafOali)(i 

fo..(le. lntervlewed:-'l;l.p l~!~,~01:9:~b~n'\he sameJJ!ii11!f~J:1,~':Jll!'i~e either Decerllbl?r ll/. qr'1q w9r:k. 

'f,unmy 
JQuota<l taxt ~l<!d•nl 

T~mrny Mcalye~ . 
A.13.l;lstant Pr0$!l!l.V.(l~¢.(t\:f/i,il~f 

Moberly&-Rooii, · 
1Z04Q 98th Alie'° 
·l<lrnland, W!l~li! 
;t;')ffy·tif Kliklar)<:I: 
:Qff!ce: 425-;J: .. 
-P~x: 42&-204,.-1 · 
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l,'lbbe!IY & Robe/ls, PLLC:t-if*lf, M'ii!Y-G"1ll0n emajl 

~ \,,p 

•-ffinm~,-ltli !'.tl;!vlous that;,t~p;.~Q'!fr.t:Ji/,ti¢1ng to reJect-t('ils~I~:ed fr\tefl!)rlltatlon of.tM.rJ.il~s. Ms. Gaston Is a 
Jtf,illiijilr$'i)iil/ikmer so she $il.'imti!,¼a'r'it to focus upon th1¥:riiit)to¢.rt1(fijtremehts lo E:114$, -1'1i.1re i:, no 
'~ID'fl#tc(\~le .r-eqlJlrerr:t).ti'!tsl~!ffiJ!lti'tninal rules . 

. ;JWl'.-ii•y¢r:);if.i1s. $Ort i)li:W,~MJ:tikal-obJectiQO will •riot(Y~/iilv:l.in thiih(stori of thhi'idise, i\v~iyon/.1 hii.ifbe.eti 
•fifi.~t(le .for' w,wkt,th'i4tii~li$p'Qjfttoriswe,r:~,$&ltedpteif;:i/6· !lo fotw\ird oil Deo;;rnfler·.2. M.s. C!lai,ton il<W'€r 
ffi:ii~&Jlf:l\l'ObJectlowp/'1d1',tl;l't\ffl{!):Ari1i:thls m0rnli1g. fd.<'/Mt:5e~ ho.w any attorne,y can riils.e this s.ort of,!(i(th · 
i~.ii\~il~J~®lc1n - atter-$lil!l!fl.tlli't,~~Jces (wftfio~t ol!Je:dtl<ii.ii');;aft!l'r re.v(ewims m,m.erous etnafts-regardfl'!iJ' our 
f!gttlJiiltl$f1t.to schedUl~ttilltll:e~'f:tt!;la'r'1 date (.Wliltotifb~1edl!1on)1 and af'tei $lt'l:ltlg sr!Mtfor two Wef!ki/'WhHe-
\W:iliiWltl'.\J fcm:.id to 1ot1clt'fl\/,!llbitS'-asiiociated with th~ir~i;i:;tl~H:lo11s. · 

'-l·~l/ii,°'Jlilcht months attempWl/I fQ,1l}t'ange lntervleW\,/i:le~9'*ltlqns of these witnesses. I dori't see·anv.way-t• 
get:orii"fhesame page" w1th'/Ws,-G!lston and these wltna<ises. 

1tiltfflil!Miyl>rown 

~p-~_g,tt:i~.r1te.n 8s May.brow-,t,,!1.~i, 

Ql'i!i.:Uoton '$:qua re 

B®';:Ut1lii.ei'll'1ty street, su@,a1:f20· 

t<1.Kiitl1¥,Wastiln(lto1T 9 al<H '4:!'.Q:ll1 

Jf!il),li!l:7:WJl!!1 -Pho~~ 

~jfi!~,\7,ll839 - Fax 

· · .. .. i>Plle,J-Uho/f~r.lll11Jid\lr.,r.~ii'.~1*-il:lll>l/!$~(':'s.autt,grtze<i ~tlf'~l.i/fu<1-:ij\~~J1e,l{ojllirrt¾su!'i,~ . 
, ' . , qr,\J!~eiv,i'i!i-.~;i.~-Xit~ff!~\\!,jl ttte raad~r ~i;oii~. · .... ' . ~ftl1n._m_. !.i;frd~d• 
. . ~qtJftlld,lb~1i~tt\'~l\i!.!\lril,~j~\1t!l1lif/ihilllon or nq~!i\(i~ 91:l . . , "'•!l°(<i,l),_lf;l~, ff 

, . . 1l (ijis'Jjlej\$. . . ,f;¢)lfy'tli;~ $\n~!l)'l\Y'.!~[i,)111J?il<ici®l,J\tl/lJti In~ on,jloallj~Q.;$/\'._Y'.~/t~ • : iJllililii!ru> Iii' 
•m,Jmth ;ill~ illlll1U.ftnll !Ii~ ailllllllllllmililllilif.Jl~, . 
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To: Todd Maybrown 

Cc: Lacey Offutt; Sarah Conger; Paula Smeltzer 

subject: Re: FW: Mary Gaston emall 
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Mdberly:&·Rpberis, Pl.LC Malli>'{no subject) , . y 

Lacey Offutt-i:IQffult@moberlyandroberhM:.i:>m> 

'Uji.tifU'\Y,:MciliiJ¥q!'l 'lttf1.\li.lIY,ij}fftiiob:etlyandr-0l1etfo,tlo'fi'ilr . _ Thu, Dec 11, 201Aat $l<JB AM 
'i".1wr~tlt1 Mllybro'wii>Wt'ii'.il:clli:inmldl\o/1,lhl,c:bi'rt>, Laeey, Offutt <lcffutt@rn•llertyl\rttlrobsrts,oom;,,, Mary G~s.ti!l/l · 
"ii'MtsMtor'l@peiKmM0Ukc0rii'•· · · · · · · · · 

@lil ct · ·· .,;r ,-; · .. ,,. · , ' . '.$ -IT.IPl'Iilll!!l _,.,, ; ,.v,J;Wv.lli/-~, 

'1'he oeurt tJo/;ifilot/W .ifiilAfilll t\'toiiling iiritl lnform!nl ille thiit•you hav:e filed~ fuati6l1 -t& dfsmi$s. Hav., you 111,111 us 
ill'O<;>PY? If :to we- ha11e·•n0Hiioel,;ad It as of ttils email. · 

fy,1s, Gas1PfT'~~lll.'C1\'Jd'.'U!f(l'it9'•Y\r&l<1n:fay and lh'ri'/tmll~ 1;1$,•ihe Ob@'tS Wlfl.~i<i<J'\14ijl!l1JfrH~r an lnteivleW qn. F'tidjfy 
•Peq<)mber 1ilflt t~~e•wtn b!l tlaok in ths·cbu~tiy !\t I.hat tll'.l'le, Piease provilW:o~,wfth a tfml:l and my offioo 'Will · 
,s:el'\d. subl)oertas lo'.tliem'.td,apr;itiat-for th(;l dep.os'ltlo'n's. 

Thank. you f(}l' y.OOMime•and oooperatlon. 

:i)immy MoEly~;i: 
1i?!'1lts:tarit Pro~\lctitlhl!sAtti:imlly 

Mi:ibi!Jily"& Rdb!lrtii, P:t!L'C 
fl\9i4098th Ave Nl;i #1~1,,,, .. 
\1'1rkli;m~, Washirygfqn ~\1,if®.!,. 
i,J!\i Jif KO'k!a('ld & W.6¢dl!WllJ.(} 
,~ffi¢e;•425.·2ll.if.:~6J' 
'P'llkli:425°284> l ':iCJlf 

1;.l~,Nf"lbli!NTIAl.li'Y m!!Ilt 1!/;tl$..fHTlall mess~l!ii;i Pi:ltlt~il'.ls' \liformatloh biiot\tiinll $/.i.,Tliti:l&ra L MoE;lyea, lh'i!Ctii:~ 
.:ft~ fRtl.~fl!lgetl, ci;'Jli~lrn1Hifa!1fi.!r protected froiti-.i!llifmliiill'.!-lfe.1'-ha lliformatloti f.s! lli!i:intliiid gnfy for the use of tMe 
ll'idfvldtlal br eniiljl h'!l'm'~ il'B/ti<Je. If ;you think tlifuf.1<y1ltl\!11i'\'/e i'edelved-thlli: m.~mte,Jlr.eifur.,: please be .so l<fod '8.¥ 

•;fi,J c~\act thesiend,e.rag,g ~ll,(¢,(e ·the m!!$sage, ff Yim g@e:n-ot%e iriten1,:fedre1,1)p/i$1.h ll1JY dissemination; 
'11\11nb~tllill'.l or copglng f~ ~d11J'ly, prohibited: 
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VERBATIM REPORT OF PROCEEDINGS 
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MOTION PROCEEDINGS 
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Attorney at Law 

For the Defendant: TODD MAYBROWN 
Attorney at Law 

Before: 

Prepared by: 

THE HONORABLE MICHAEL J. LAMBO 

Linda A. Owen 
425-466-8543 
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PROCEEDINGS 

--o0o--

THE COURT: All right. Counsel, did we want to take 

Ms. Stevens first, or did you have some other matters you'd 

like to take out of order? 

MS. OFFUTT: Yes, your Honor, we are prepared with the 

Stevens case. For the record, Lacey Offutt on behalf of 

the City. This is cause number 38384. 

THE COURT: All right. Counsel, good afternoon. 

MR. MAYBROWN: Good afternoon, your Honor. 

THE COURT: All right. Well, I've read all of the 

briefing. This is your motion, Mr. Maybrown, so I'll let 

you go ahead and start. 

MR. MAYBROWN: Thank you, your Honor. We filed two 

declarations that I prepared, both under oath, and an 

initial declaration and then a supplemental declaration. 

The City has responded, but they haven't filed any 

declarations or anything that disputes the facts that we've 

claimed, so I'm going to assume for purposes of the motion 

that the City agrees with all the facts that are stated in 

our motion. They're all true, but I think that that's the 

fairway to proceed, since they haven't rebutted or 

suggested that any of the facts are anything but accurate. 

I do think I need to give a little background, because 

3 
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this has been quite a moving target for us. We were -- the 

incident was from June 2014. We've been trying to prepare 

the case for trial since then. We wanted to go to trial in 

November. We talked about it at the initial hearing. 

Unfortunately, that became impossible because the City's 

witnesses refused to cooperate, would not participate in 

interviews. We came to court, we had a hearing, I think on 

November 4th. The court granted our order -- or motion for 

depositions. 

Promptly, within a day or two, I said we need to get 

these depositions scheduled. They need to go in I think 

I said no later than November 20th, because we need to 

prepare the case after these interviews so we can do some 

follow-up investigation and go to trial. 

I told the court at the time of the last hearing that we 

were reluctantly agreeing to continue the case because we 

needed to but that we were very firm that we needed the 

case to be resolved in January. That was our hope and that 

was our goal. 

What happened after we submitted our information? What 

did we discover was that depositions didn't go as 

scheduled, December 2nd. We all thought there were going 

to be depositions. The witnesses at the last minute make 

what I consider to be a very bogus objection and don't show 

up. We file a motion to dismiss after that. The witnesses 
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contact us through the prosecutors and say, oh, now we'll 

appear but we can't do it until December 19th, right before 

the holiday. 

At that point the court had already scheduled a motion, 

5 

but I thought I needed to at least go forward and see 

what's going to happen. We went forward with the 

depositions, and to my dismay, it was, from the outset, a 

terrible experience. I mean right from the beginning, the 

witnesses are refusing to answer my questions when they're 

very relevant to the case. Their attorney is saying that 

my questions are outside the scope, as if the attorney gets 

to decide what the scope of the proper deposition is. I 

move forward for a few minutes, and I finally said this is 

just not tenable. This is not a fair way to prepare a 

case. 

I actually tried to call the court, since we were both 

together. The prosecutors were both present. I learned 

that the judge was not available. You were not in the 

building. So I came back on the record and reluctantly 

said that I would proceed under protest because we couldn't 

reach the court to help us move the case forward. 

I got no assistance from the City at all. They never 

tried to advance the ball, never tried to speak with the 

lawyer or the witnesses and ask them to answer questions. 

And the thing that's so hard about this is that these 
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witnesses met with the police not once, but twice, and 

answered all their questions. These witnesses met with the 

prosecutors and answered all their questions. The 

prosecutor said I'm not allowed to be present when they 

were meeting with the witnesses, even though I had asked 

for an opportunity. I asked that it be recorded. I've 

received no discovery, nothing, about those interviews. 

When the depositions continued, I learned some things 

about the incident. I learned that their testimony 

completely changed from what they had told the police, that 

they claimed the police reports were false. I never had 

any idea or expectation that would happen, and then it went 

on and on from there with them refusing to provide any of 

the background information I needed but answering specific 

questions about the day of the incident. 

The problems we face now is these delays have all been 

caused by the City's witnesses and we're backed up against 

a trial date again. The questions that I needed answers to 

they flatly refused to answer. A few examples, I hear from 

the witnesses, including c.o., that he was on medication at 

the time of the deposition and the time of the incident. 

Will he tell me what it was? No. I ask him about his 

change of story. He says he has memory difficulties 

because he had a traumatic brain injury. He claims it was 

causecl cluring the incident. Will he tell me anything about 

G 
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it? No. I find out that he was recently in a 14-day 

hospitalization. He says it was because of the incident. 

I ask them to explain. They refuse. They won't provide 

any of that information. 

And there seems to be an incredible double standard. I 

have no indication that they refused to answer any of the 

questions that the City had put to them, or the police, but 

whenever I'm asking questions that are clearly relevant to 

the information in the case, they won't answer. 

I also find out that they destroyed important evidence 

that would have been apparent to everybody from the 

beginning that we needed, and how that happened, when that 

happened, why that happened, we have no way of knowing, and 

we don't know that it happened before or after they met 

with the prosecutors, because the prosecutors have flatly 

refused to give me any discovery. I pointed out in my 

motion that under the Criminal Rules 4.7(1) (i) (a), these 

are statements of witnesses, they need to be produced. We 

should have gotten them before the depositions. And, in 

fact, we now lmow that they're clearly also Brady 

information because if the witnesses were changing their 

stories when they met with the prosecutors, I needed to 

know that. If they decided to change their stories only 

now, we needed to know that either way. It should have 

been produced and I should have gotten it before the 

7 
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depositions. 

The only objection I've heard is from the prosecutors. 

They say it's work product. In my pleading you see that 

there's a case, State v. Garcia, that says notes of a 

prosecutor are not work product if they're the statements 

of a witness. They have to be turned over. If the City 

chose not to record those interviews for strategic reasons 

or otherwise, that doesn't matter. Their notes are still 

discoverable. We get the summary of the statements under 

the rule. 

And also, the thing that's -- that strikes me is you 

would think in a situation like this, the prosecutors would 

want to help, They would try to facilitate getting the 

information available to the defense so we can properly 

move forward, but I've gotten no assistance at all. 

Now, the legal standards for the court, I actually think 

this is a 4·_7 issue more than it's an 8,3(b) issue, and 

there clearly have been discovery violations, and I agree 

that dismissal is an eKtraordinary remedy, but this is an 

extraordinary type of case and situation. I've never faced 

anything like this before. The only fair remedy when the 

witnesses have so highjacked the proceedings I think is 

would be for a dismissal. When they've destroyed and 

hidden evidence, the only fair remedy would be dismissal. 

And when the City's prosecutors won't give you statements 

8 
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of these key witnesses, even though we're just a few weeks 

before trial, and they wouldn't give them to me before the 

depositions, the only remedy would be dismissal. 

Now, there is a case also about suppressing the 

testimony, State v. Hutchinson, and that's a very 

interesting case. It was a claim of diminished capacity, 

and the defendant refused to answer questions about the 

incident when the prosecutors asked him to because under 

the rules, the defendant has to submit to an examination 

and answer questions if there's that type of defense. The 

trial court said if the witness is refusing to answer those 

questions, the defense can't put on the expert. The expert 

witness can't testify, because it would be unfair. This is 

exactly the same circumstance. These witnesses won't 

answer my questions, so they shouldn't be allowed to come 

to court and testify when they won't answer appropriate 

questions. 

The Hutchinson court, Supreme Court decision, affirmed 

the court and said that that's a reasonable remedy. It's 

up to the trial court to fashion an appropriate remedy, but 

the question is, is there another possible remedy? I 

suppose the court could order a second deposition and try 

to force them to answer questions again. But given the 

timing, given the way they've behaved, I don't know why we 

would put us on that merry-go-round some more, given what 

9 
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we've been through. The court should also consider the 

impact of the witnesses, and these are important witnesses, 

but also the impact on the defense is extraordinary. The 

prejudice to the non-violating party, that's us, the 

prejudice is extreme, given how much time they've delayed, 

given the way they've behaved, given what they've put us 

through. And another question is whether it was bad faith, 

and clearly in this instance it's got to be bad faith. 

I can't see how any further order of this court would 

remedy the situation and give Ms. Stevens an opportunity 

for a fair trial. I just don't see how it can under these 

circumstances, given their refusal to appear, the court 

orders them to appear, they refuse to appear again, we're 

forced to file a motion, Once the motion is filed then 

they come to the depositions reluctantly. 

I mean I can't tell you one of these witnesses was 

screaming at me at the top of her lungs during this 

deposition, to the point where we had to cancel and I had 

to say that we're not going to be able to go forward unless 

you can behave yourself, and this was going on and on and 

on through the whole process. 

We should not be forced to have to go through this 

again, and certainly Ms, Stevens shouldn't be forced to 

have to waive her speedy trial rights and ask for another 

continuance under these circumstances. I know this is a 
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very significant case, it's an important case for 

everybody, but both sides deserve a right to a fair trial. 

Both sides deserve an opportunity to prepare. 

11 

The City has cited the Brady cases, which is 

interesting. Those are cases post verdict, and in a Brady 

situation you ask yourself, was the testimony -- was the 

evidence that was withheld material, meaning would it have 

made a difference to the verdict, but that's not what you 

decide pretrial. Pretrial discovery, if the side is 

entitled to it, it has to be turned over. It's not for the 

court or the prosecutors to decide what's important and 

what's not. That's exactly what the Garcia court said. 

They can't pick and choose and decide what they want to 

have us have -- have us see. And, frankly, to avoid a 

Brady problem, that's why you have these discovery rules 

and these disclosure standards. 

So we think that this is an appropriate case for that 

extraordinary remedy of dismissal, but at the least, we ask 

the court to rule that these witnesses cannot testify at 

this case, given what they've put us through, and given how 

it's now going to be impossible for us to do anything more 

in the next week or two weeks to get prepared for hearings 

we have on January 6th and then at trial, which is soon 

thereafter. 

And I would be open to any other ideas that the court 
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had or any other remedy. I know that the prosecutor said, 

well, the court should review the entire transcripts. I've 

been calling the court reporter and asking when they'll be 

completed, but obviously the witnesses' delay, delay, 

delay, delay, and pushed her right up to the holiday, and 

we haven't seen them yet. I've asked that they be 

expedited, and if the court wants to see them, we'd ask to 

provide them ex parte so the court could review them. But 

since the City has not disputed one fact that we've 

claimed, I don't think it's even necessary under the 

circumstances. 

Unless the court has any questions, I will just be 

willing to provide any other information that the court 

would need to make a proper ruling. 

THE COURT: All right, thank you, Mr. Maybrown. 

Ms. Offutt? 

MS. OFFUTT: Thank you, your Honor. As Mr. Maybrown 

stated, we're here based on his motion that was filed on 

December 11, 2014. In that motion he asked for dismissal 

by the court under 4.7 and CrRLJ 8.3. 8.3 dictates that 

the court dismiss the case in the interest of justice. So 

that's what the City is operating under the assumption, 

that that's the motion that we're here on today. 

It's the City's position, first and foremost, that that 

motion, as we sit here today, is moot because the 
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depositions did, in fact, take place on December 19th. And 

despite the characterizations by defense counsel, it's the 

City's position that the witnesses were cooperative with 

regard to answering questions on the night in question, and 

I'll get to those other concerns that counsel cited in a 

moment. 

But first, a motion to dismiss under CrRLJ 8.3 requires 

the defendant to show two things. First, arbitrary action 

or governmental misconduct on the part of, in this case, 

the City, the prosecutorial authority. As Mr. Maybrown 

stated, depositions were scheduled for December 2nd, 2014. 

on the morning of December 2nd, all parties involved -- and 

Mr. Maybrown did state this. All parties involved found 

out that the witnesses' independent counsel, Mary Gaston, 

was canceling those depositions based on her interpretation 

of certain statutes, as well as the fact that the witness, 

C.O., was in the hospital at the time. 

Ms. McElyea and I had cleared our schedules for that 

afternoon in order to partake in those depositions, and as 

soon as we found out that those depositions were not going 

to take place that afternoon, we immediately supplied 

counsel with two alternative dates, December 12th and 

December 15th, during which we would be available and we 

would attempt to get the witnesses there to conduct the 

depositions. Those dates did not work for the independent 
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counsel, Ms. Mary Gaston, and so Mr. Maybrown then filed 

the current motion before the court on December 11th. 

That same day Ms. McElyea confirmed with the witnesses 

that they would be available on December 19th for 

depositions. c.o. was then out of the hospital and 

everybody would be present and accounted for. 

14 

And I have the e-mails, your Honor, if you would like to 

take a look at those, that show Ms. McElyea's diligence in 

coordinating these depositions and the City's willingness 

to work with all parties involved. 

In order to avoid any confusion, based on Ms. Gaston's 

misinterpretation or different interpretation of the 

statutes, the City did send subpoenas for the witnesses to 

appear in court. We sent those on December 12th, they were 

filed with the court, they were sent to both witnesses, and 

then the depositions were held on December 19th. So as far 

as that first prong that the defendant must show, arbitrary 

action or governmental misconduct, the City doesn't believe 

that they've been able to meet that burden. The rule does 

not provide for dismissal based on actions of witnesses or 

of independent counsel. It is based on the prosecutorial 

misconduct, and that was not the case here. 

The second prong then, your Honor, that the defendant 

must show is that the right to fair trial was prejudiced. 

In this case there can be no prejudice found. Counsel 
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cited the Micheli case, in which the court found prejudice 

when the State filed four brand new charges only three 

business days before trial, when in that case the State had 

no new investigation or additional facts to support a new 

charge. In that case it was only three days before trial. 

In this case the deposition occurred more than a month 

before the trial is scheduled. We're not scheduled to 

commence until January 20th. The depositions happened on 

December 19th. Under the facts of the Micheli case and the 

facts here, counsel has had ample time before trial to 

continue to investigate and to prepare for trial. 

Therefore, just based on the dismissal that's before the 

court here today, your Honor, under 4.7 and 8.3, this 

extraordinary remedy is not one that's appropriate here, 

because the defendant has not met those burdens. 

Counsel in his December 23rd declaration appeared to add 

numerous issues for the court to address. It is the City's 

position first and foremost that doing so by declaration 

was not only inappropriate but did not provide the City 

ample time to respond to his concerns, given the fact that 

was only five days ago. We .received it seven days ago, I 

apologize. 

However, I will address those as Mr. Maybrown has also 

done. First he cites the witnesses' obstructionist tactics 

in not answering questions regarding C.O. 's medical 
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history. Second, he adds the issue of the witnesses' 

strategy of intimidation and he cites malicious statements, 

attempts to intimidate, and says that Teresa Obert in 

particular used the proceedings as a forum to damage 

Ms. Stevens' reputation. I'm going to address each one of 

these in turn, your Honor. 

The other additional statement that Mr. Maybrown 

included in his declaration was the witnesses' 

newly-contrived claims, statements that the depositions 

differed from statements to the police when the witnesses 

spoke with the police in June. 

And, finally, Mr. Maybrown also included the issue that 

witnesses destroyed items of evidence. 

All of those issues overall the City objects to, your 

Honor. First of all, they were not properly briefed. They 

were brought to the court's attention under a declaration 

that was attached to a motion to dismiss under 8.3 and 4.7. 

They were not brought to the court's attention under a 

Knapstad motion or a 3.6. Those are both noted according 

to the pretrial order for the 6th of January, not for 

today's consideration. 

However, each of those also relies on Mr. Maybrown's own 

perceptions, recollections, and representations of the 

events of the depositions. He himself is stating to the 

court how he remembers those depositions occurring. He has 
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provided no transcript of the deposition, and therefore 
\ 

everything that he is stating under his declaration is 

hearsay. He's telling the court what the witnesses said 

when there is no transcript of what they said under penalty 

of perjury. The deposition does provide that those 

those statements that they are making are made under 

penalty of perjury, but we haven't seen those, and your 

Honor hasn't had a chance to review those. By doing so, 

Mr. Maybrown is then making himself a witness and 

attempting to improperly testify as to the facts of the 

case, because those deposition transcripts have not been 

provided. He is only filtering what the court hears today 

through his own memory. 

He's asking the court, by introducing these additional 

issues, to make a determinations of evidence based on the 

facts that he's, in the City's opinion, improperly 

presented to the court. Those facts that he's presented to 

the court are the proper province of the jury. They are 

not for the court to address and decide here today. As 

I've already stated, if he wants to bring those motions, 

the proper forum is a 3.6 motion or a Knapstad motion, 

neither of which are here today. And for the record, your 

Honor, the City does disagree with Mr, Maybrown's 

characterization of all of the facts in his declaration and 

this court should not assume that the City is in agreement 
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with those facts. 

Turning to each of those issues in turn, your Honor, 

regarding the obstructionist tactics, as Mr. Maybrown so 

states, the majority of those concerns in his declaration 

were because of the victims', the alleged victims' refusal 

to answer questions regarding C.O. 's medical history and 

his medical care. The victim is represented by an 

independent attorney. The victim's right statute, RCW 

7.69.030, subsection 10, allows that victims are permitted 

to have a support person present of their choosing. They 

have chosen to have independent counsel. Independent 

counsel was there at the deposition and chose to make 

objections and instruct her individual. witnesses not to 

answer certain questions. Those questions were with regard 

to C.O. 's medical history. The City has no ability or 

authority to disclose evidence that it is not in control of 

or not in possession of. 4.7 only covers material in 

prosecutor's possession and control. We don't have a 

medical release signed here today for c.o. We don't have 

access to those medical records, and if Mr. Maybrown wants 

those medical records, he needs to properly go through 

Ms. Gaston, the victims' attorney. 

rn addition, I believe that it came out eventually, your 

Honor, though it was maybe improperly stated during the 

deposition, that this was actually an objection based on 
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the doctor-patient privilege, and had we had copies of the 

transcript, I think that that would have been shown. 

With regard to the witnesses', quote, strategy of 

intimidation, Mr. Maybrown alleges that these were 

malicious statements, attempts to intimidate, use of 

proceedings as a forum to damage Ms. Stevens' reputation. 

The City wholeheartedly agrees with this characterization, 

both of us having been there and been present for those 

depositions. Again, this is Maybrown -- Mr. Maybrown's 

perception, as there is no full transcript. 

Finally, Mr. Maybrown is a very experienced trial 

attorney. It can come as no surprise that victims of an 

assault such as this would be emotional and react 

accordingly when questioned by somebody who they view as 

opposing them. That can come as no surprise. And, in 

fact, the City would characterize that as exactly what 

happened. 

19 

Furthermore, your Honor, Mr. Maybrown indicates that he 

is seeking information, and by noting the witnesses' 

strategy of intimidation as he so puts it, he's got his 

impeachment evidence. That is what the purpose of these 

meetings and depositions are, is for him to examine how the 

witnesses react, what their credibility looks like, how 

they might testify on the stand, and he's now received that 

information, because the depositions lasted for an hour and 
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a half of each of the individual people, and he had more 

than ample opportunity to delve into the facts of the case 

that night and get his impeachment evidence. 

20 

Third, your Honor, Mr. Maybrown cites the witnesses' 

newly-contrived claims. Once again, it can come as no 

surprise to an experienced trial attorney that on occasion, 

and probably often, witnesses' statements when they're 

given to the police officers the night of an event, 

particularly one that was so fraught with emotion between 

family members, as here, would add or misremember things 

that then they clarify later, and, again, that is the 

purpose for the deposition. Once again, Mr. Maybrown has 

uncovered that information. He has ample opportunity to 

explore that, as evidenced by the fact that he did, in 

fact, get to ask the witnesses about their inconsistent 

statements. He's got his impeachment evidence, if that's 

what he was seeking. 

And, finally, your Honor, the fact that the witness has 

destroyed items of evidence, also this comes under 

impeachment evidence. It goes to the credibility of 

witnesses at trial, and all of these claims that 

Mr. Maybrown is stating are in support of a motion to 

dismiss are, in fact, more properly heard before a jury, 

that the jury can weigh the credibility of the witnesses 

and hear all of the evidence presented to them. 

so 
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Finally, your Honor, Mr. Maybrown addresses the 

prosecutor withholding evidence, or the prosecutors in this 

case withholding evidence. Once again, I'll note the 

City's position is that this was not properly briefed for 

this hearing, based on the motion to dismiss under 8.3. 

However, Mr. Maybrown has requested the prosecutors to give 

him all of our notes from the interviews that we conducted 

with the Oberts. He also notes that he was not permitted 

to be there. And, again, as an experienced trial attorney, 

it can come as no surprise that the City would conduct 

independent interviews of their witnesses in order to 

prepare for trial and to understand all of those additional 

details. 

I believe your Honor has said before in the past that 

trial preparation is much like a snowball, and that's 

exactly what's happened here, your Honor. 

Regarding the Brady violation, a Brady violation must 

have three things. First, the evidence at issue is 

favorable to the accused, either because it is exculpatory 

or because it is impeaching. As I've already stated, your 

Honor, Mr. Maybrown conducted a successful deposition of 

the witnesses with regard to any and all facts that 

happened that night and has the ability to then delve into 

those issues and conduct further investigation into those 

statements that they made. 
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Number two for a Brady violation, evidence must have 

been suppressed by the State, either willfully or 

inadvertently, and this is the one that absolutely has not 

happened, because he's had a chance to depose these 

witnesses. The State hasn't suppressed these statements, 

even if it's arguably, if there are any, because 

Mr. Maybrown has had a chance to depose the witnesses. 

22 

And, finally, prejudice must have ensued. Again, we're 

talking about a deposition that happened more than a month 

prior to trial. A month of trial preparation, based on the 

depositions and the information that the witnesses provided 

at the deposition is more than enough for Mr. Maybrown to 

prepare for trial. A Brady violation does not arise if the 

defendant, using reasonable diligence, could have obtained 

the information herself in this case. That's exactly what 

happened here. Mr. Maybrown conducted the deposition using 

reasonable diligence. ae obtained the information that 

he's seeking. The prosecutor is not required to hand over 

her entire file or point out proof of lines of questioning 

that would assist the defense theory. We only have to 

provide access to the witnesses, which has been done, per 

the court's order, as we sit here today. 

Under state v. Mullen, if a prosecutor provides a 

pretrial opportunity to examine the City's witnesses, all 

Brady obligations have been satisfied with respect to the 
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contents of a witness's testimony. I can't say it enough. 

It's already happened. The deposition took place on the 

19th. 

23 

In this case, your Honor, the City has satisfied its 

obligation. Our notes are our work product. They contain 

trial strategy and preparation materials, and the defendant 

is not entitled to them. If the defendant would like to 

challenge that, there are ways of doing that, but today is 

not the forum to do so because he has not properly briefed 

it. In short, your Honor, the City's position is that the 

defendant has not met the burden for dismissal under CrRLJ 

8.3, subsection (b), and the additional allegations that 

he's included in his declaration should not be considered 

today by your Honor. 

THE COURT: Okay, thank you, Counsel, 

Anything further, Mr. Maybrown? 

MR. MAYBROWN: Very briefly. Your Honor, obviously time 

has been of the essence for a long time here, and I 

provided information to the court as quickly as I could, 

because we've been trying to move the case. I don't hear 

the City disputing any of the facts in my declaration, and 

we would be happy to provide the full transcripts, because 

they're actually worse than my characterization in my 

declaration, and I welcome the court to look at that, but I 

don't think it's necessary. 
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I should say, about 8.3(b), the provision is 

mismanagement by the prosecutors or arbitrary action. It 

doesn't say arbitrary action by the prosecutors, and I 

think that what we have here is arbitrary action. We have 

destruction of evidence, we have refusal to participate in 

interviews, we have all of the type of arbitrary, 

unreasonable action that you could ever imagine in a case 

of this sort. 

24 

And lastly, I don't even hear and understand why they're 

refusing to turn over summaries of the witnesses' 

statements. Criminal Rule 4.7 says that they're required 

to provide all oral statements of their witness -- of these 

witnesses. And State v. Garcia says, and I'm quoting: 

Notes taken by prosecutors are not work product. So, 

frankly, I don't understand why we have to go through this. 

I've made it clear in my motion, initially, that I was 

seeking this information in advance of even filing a 

supplemental declaration. 

So it seems to me the court has all of the information 

necessary. Some remedy is absolutely necessary because of 

these discovery violations. If the court has some 

alternatives, I'm open to discussing all possibilities. I 

came back from a vacation to be here today because this is 

so important to us to move forward. But given the way 

these witnesses have behaved, I think the court can easily 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

25 

decide that the only fair remedy would be to suppress their 

testimony and ultimately I think the case should be 

dismissed. 

THE COURT: Okay, thank you, Counsel. 

All right. Well, I've read the memorandum and briefing 

of both counsel, and as both counsel recall, I heard the 

motions earlier, back on November 4th, when defense moved 

for depositions because of the reputed repeated refusal of 

the material witnesses to sit for a reported interview. 

This court granted that motion on November 4th. 

Gleaning from the memorandum that I've reviewed, and 

hearing the oral testimony here today, shortly thereafter 

the defense contacted all parties, and November 25th, 2014 

was scheduled for the depositions. Defense counsel 

properly issued written notices of the depositions 

confirming the date and time. Those were provided to all 

counsel involved in this case, both the prosecuting 

authority and apparently the witnesses' private -­

privately-retained counsel. 

On November 14, 2014, one of the prosecuting attorneys 

called and asked defense counsel to reschedule the 

deposition for the afternoon of December 2nd. Now, in the 

briefing I didn't see any reason for this requested delay. 

I'm now hearing in oral argument that it was because the 

witness was in the hospital. As a professional courtesy, 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

defense counsel agreed and rescheduled the deposition. The 

defense e-mailed amended notices to all parties. According 

to the briefing and attachments, private counsel for the 

government witnesses acknowledged receipt of the e-mail and 

stated she did not need to receive hard copies. 

Still, on December 2nd, defense counsel received an 

e-mail notice of unavailability from the private attorney. 

Included were additional comments that her clients had 

never received subpoenas for any deposition. Later, 

according to the briefing, the attorney's assistant wrote 

to defense counsel that the attorney was not in the office 

and that the witnesses did not intend to appear at the 

deposition. 

Subsequent to this delay, according to the briefing 

filed, the prosecutor told defense counsel she asked the 

witnesses' private attorney to consider another date. As 

of December 9th, neither the prosecutor nor private 

attorney for the government witnesses responded. 

Understandably, defense counsel filed a motion to dismiss, 

based on the material witnesses' continued refusal to sit 

for a court-ordered deposition. on December 11th, 2014, 

after the court scheduled this hearing to address defense 

counsel's motion to dismiss, the prosecutors called defense 

counsel indicating that the witnesses would now agree to a 

deposition on December 19th, 2014. That deposition took 
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place. 

During the deposition, amongst other things, defense 

counsel asked the first witness if he was using any 

medication. The witness stated, according to the briefing, 

that he was. Defense counsel asked him what the medication 

was. Private counsel interrupted and instructed the 

witness not to answer. Apparently, according to briefing, 

the prosecuting attorney remained silent, Defense counsel 

asked the witness if he was using the medication at the 

time of the alleged assault. The witness stated he was. 

Defense counsel asked him what the medication was. Again, 

private counsel instructed the witness not to answer. 

Again, according to the briefing, the prosecuting attorney 

remained silent. 

These are relevant inquiries of a material witness. 

Just as it is relevant to know whether a witness is under 

the influence of intoxicants at the time he or she is 

testifying in court or at a deposition or at the time he or 

she is witnessing an event, so is it relevant to know if a 

witness is under the influence of medication that may or 

may not contain narcotics, hallucinogens, depressants, 

sleep aids, et cetera. 

According to the briefing, the witness also advised 

defense counsel that he was unable to attend the December 

2nd deposition because he was in the hospital. Defense 
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counsel asked if the witness was in the hospital related to 

his claims in this case. The witness stated yes. Private 

counsel then instructed the witness to not answer any 

questions regarding his stay at the hospital. Apparently, 

according to briefing, the prosecuting attorney remained 

silent as to this line of questioning as well. 

This, likewise, was a relevant inquiry. If the material 

witness went to the hospital as a result of the alleged 

assault or altercation, the doctor's assessment and other 

physical and mental conditions having to do with this 

hospital stay are relevant and discoverable. 

In addition, according to briefing, one of the material 

witnesses is now saying she was present during the 

altercation. This is noteworthy and important for purposes 

of discovery because, according to briefing, this same 

witness stated to the police and signed a written statement 

confirming she was not present during the altercation. 

Further, one of the witnesses is now stating that the 

defendant slammed his head against a cement wall five to 

ten times during this event. According to briefing, this 

witness made no such statement to the police during their 

investigation. 

The defendant is now moving to dismiss the charges in 

this case in the furtherance of justice and due to a 

violation of her right to effective assistance of counsel 
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and fair due process. The City is resisting the motion, 

arguing that the deposition occurred as ordered. Further, 

that this court should not make a ruling concerning the 

alleged obstructionist efforts of government witnesses 

until this court has reviewed the transcripts of the 

deposition. Still, defense counsel mentions in his 

briefing that he presents some summaries of the deposition 

for the court as an officer of the court. The prosecuting 

authority has not denied the validity or substantive 

language of the defense summaries presented to this court 

in her.briefing. This court will nonetheless delay ruling 

on defense motions until transcripts are available. 

29 

In the meantime, however, this court will issue the 

following remedial orders: The substantial change in 

observations, medical conditions and/or injuries and the 

material witnesses' versions of the events herein has now 

changed the recent private witness interviews between the 

prosecuting attorney and the. two material witnesses from 

work product to discovery. Consequently, it is an order of 

this court that all prosecutor notes and recordings, if 

any, concerning those interviews be turned over to defense 

counsel by today at 4:30 p.m. 

Further, a second deposition is hereby ordered to take 

place this Friday, January 2nd, at 8:30 a.m., here at 

Kirkland Municipal Court in the Totem Lake Room. My 
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clerical staff will direct all parties to that location. 

The prosecutors are to be present and assist with the 

interview. 

30 

Evidence is often discoverable but may not always be 

admissible at trial. This is a criminal case involving the 

defendant's constitutional rights to fair due process, 

confrontation of witnesses, and effective assistance of 

counsel. At the deposition this Friday, so long as the 

inquiries are relevant, the interview should be unfettered. 

This will include inquiries concerning the witnesses' use 

of alcohol, drugs or prescribed medicines at the time of 

the incident, mental health issues, hospital stays that 

occurred as a result of this criminal case, et cetera. If 

there are questions and answers appearing in the transcript 

of this second deposition that the prosecutor feels is 

inadmissible during trial, they should be highlighted and 

addressed to the court at the motion hearing currently 

scheduled for January 6th at 1 p.m. 

That concludes my ruling. 

MS. OFFUTT: Thank you, your Honor. 

MR. MAYBROWN: Thank you, your Honor. I'll step back 

and try to prepare an order consistent with tbe court's 

ruling. 

(PROCEEDINGS ADJOURNED.) 

--oOo--
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4. I do not yet have transcdpts of these recent depositions, but I have asked the court 

reporter to expedite the production of these transcripts. Given the current trial schedule, and 

acting as an officer of this Court, I will do my best to summarize what transpired during thi;se 

interviews. 

Obstructionist 'l'actics During the Depositions 

5. The depositions commenced at approximately 1 :IO p.m. on December 19. The 

first deponent was C.J.D.O. Following introductions and some generalized discussion, I 

asked C.J.D.O. if he was presently using any medication. C.J.D.O. answered "yes," but his 

counsel advised him not to tell me what medication he was using. I asked C.J.D.O. ifhe was 

using that same medication on the date of the June 21, 2014 incident. Again the witness 

answered "yes," but his counsel advised him not to tell me what medication he was using. 

6. Thereafter, I asked C.J.D,O. why he did not attend the deposition that was 

scheduled for December 2, 2014, The witness told me he was "in the hospital" at the time, I 

asked C.J.D.O. if this hospital stay wrui related to his claims in this case, and he answered "yes." 

But, once again, C.J.D.O.'s counsel advised him not to answer any questions regarding his stay 

in this hospital. 

7. From the outset, C.J.D.O.'s counsel argued that I was not permitted to ask 

questions that, in. her view, were ''outside. the scope" of this Court's Order granting the 

defense Motion for Depositions. I advised the attorney that she was not a party to these 

proceedings and that the Court did not set any limits on the "scope" of the depositions. I also 

a<lvised the attorney that it was improper for her to attempt to make relevancy objections· or to 

obstruct the deposition process. 

SUPPLEMENTAL DECLAIUTJON IN SUPPORT OF 
MOTION TO DlSMISS OR FOR ALTERNATIVE RELIEF-2 

AUt!n, JI ans en & Mnybrownt .P.S. 
. 600 Unlv«slty StfC<t, Suito 3020 

Sealde, Washin~on 93101 
(206) 447-%81 
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b.hthC.J,D.0. rul.d his motMr now. contend that Ms. Stevens sU\Ulf(led C.J.D.O.'s lie:ad agalt1st 

ft!~ -O.Oncre.te 5-10 times @:(lie, tim:«. of the incident. Ndtl\:eJI. w'llliess made any siritlfifr -elahn 

Wtlen.,·ti1.<W •spoke to poliG!/i ~wJ:s, on June 21, 2014.. '(:fqn.Ud C.J.D.O. make s.u.'(ib: 'r\, pJalm 

Wh~~ ii.~,was s<:<M. by- a: dol:\!6t soon,after the inctdent NiJt.w!thstanding this .cotlteti'ti'o'ii., botll. 

C,J;U,O.. !lnd hli:i· wother- h.tJ;Y.¢ -ri:,.fused to provide any· d<1t'4\\la. reg!ll.'ding this s11p):)\laed ''nllw" 

rlliigfii>Sii!. 

Ms. Obert down a flightof'st/iitll diitlng the incident. N6t1:her v-1\ness made any similar -claim 

Wh<?irt th¢:S, tp-oke to poiiile<tflfae'IJS.011 June 21, 2014. 

'21h It is the defotl$e POJ!JJ:ion !hat these witn_es.s~;Jiay\') ·oollaborated an:d qoneo.()ted 

these new. claims in an .. eftott f(l: te.spon:d to the defertse; ilfllllils in this litigation, But, as 

&"¢" .. !led c...-'-er below ~~i-Jf•'jr,'b41J:;lll!'Wil--f<""'·~,.nt's· o#M<nt<>,.tlii~tijjttc. 
,JP. ~ . -.. :f,µJ.Ul - I·. -~ _ , ~l,;~e ¼ .• · _1-,1,. -l.::>~~-.8J;~~'r"I--!- ~l-t."41,1'~~)~~- ., ., .. _ J.-f'c;;: ·: 

flip Pros.eantors,Qj)~'iit\.'ffl. )Yithhold Ctil,llll(l.fflfifonce 

24, As previ@'1$lf ~•-~, ~. Obert an<l Q;J,));O, -llgl'ee.d to a vol®til.l:Y. '11'11Tet!Xig 

withthe-proseeutots mi..-Otitat\'ef';i~.::M>14. On Deeembe~ ;J)>t,oeatih witness testifiild<that 'these 

m•gs lmsted betwe-ert !)kJcitO; millute.s and that at li:ialit ·i.'itl~. ptosecntor W11$ 'f!\1¢l).$'. Mtes 

dtJ:!?l})f!i. tlj.~e int<ll.rvlews, Ye.ti ·!'l!>.iWlih$landing the cleiw ~-lilt~tes of CrRLJ 4.7.(Jl)(t)(i); the 

'thw.1lli'lmg1;as seve,1:\'llY J.lf<;TJlldl!l!!ii!tl\e d<1fendant' s ilftotitta'q;>),'¢.J)itre for ttial 

2S,,. Apparently, t~'PJ:\'l~ecuoors would lik<ii lbri1ill'm .that these wltnes'§ slateii.'i0iits 

ate pfetec~d by'!,W~.er, 'r .. "'tt!J,~~~$t,qte v. Gar.eta, 45 \½i.A,pp, i'.3:2, 

l 4.1.'(}i1$/i}, 
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~\!'i Moreow,r., 1ll IlgliLof th0 witnesses' new!y,trtitited testimony, it is how cie.at . 

. thattlieSti'stafoments are dls6ovefl\U1epursuant to Brady v, 'Ma,ryT«wA37'.3 U.S. 83 O 9oZ.,. JJn4 

. :~ ·pt<l!'!&~ The United Sl'll,~ Sl.\ptome Court has milile &J¢ar that the prdsec'Utdl!'ll ~, 

:ril~fMil tii produce all e¥1d11n~r ;tlw.J ,c0uld be usecl foe lmP.r:4\llll'tl~ltt !JUl'pOSllS. .$¢!ti i!.iif', 

i;Jtg.lib.. v. U.nlted Stdt~, 4/)S'.U.$, l$b'{19V2). 

'l'A ;WI;m,,p)}l$,1?-)4~1lil~Wi-Pt"1@ll!11iditJx~~$."!1$1W~li iti:a'tJ,tll.1Jiit.\1il(, / • 1 iR< 

. ,',t~t,i,,·,,$,i\!!'c4:@.P,im«~id!;,.~lit'°' ls rt.ow no doubt that thei,e,.li't(ltem.ents are discovemi:ili · 

'{Slii:s'tlat1Ho B1·ady • . On·the 0ne;h'aftl(the defense is entitled fu:kxj,0w ifcihe witnesses 'haye.0,q!J . 

re®ntl~ i.'Jilinged theit'testinl.ohy,:mgiitdlng the June 21 events. Qil,Jll.e,other hand, the derlill's'~ 

is enittlaj,JO' \(now if the wim.:~~e~.lf. h!lrlAJh•eady provided ~vJ~~ ~!)).t~ents when th~Y':ffi\'lt. 

wi!li tllii, ;pr<ii!eoutors on Ootohel ,~i 2014· - and how fue&' attempted to justify .fue[C> 

1lW.Qi1.~t~rit'smtements in light oftil.efr~tten statements,fu'lt0~lfthe incident. 

:'.z'S, It is clear that tll.ll''P{fi:l;\all,ili.iJed to comply 'W,itfi;·~~ d(litates of CrRLJ. · 4/l ~4. 

d\lt..:p(od~S> '.()'.tlheijiles, . . 

l'fwi(.1il.Y'1i WitnesSS!§ ~~1,t-lWetJ Key Itcms,'OflihjiJ!pn~ 

'29., The defense lir tlaili:tlng; that C.J,D.O, gntThbell a: proomstick handli:>• !1J!'1l: 

ti,p.i:,at¢!:liy Wt Ms, Steven~ oV.i&('t'tr¢ W,\lid with the stick. Ctwiously, although Ms. S:t@en@ 
. .. . ~' 

told :filt,1¢l.Mij Pqitce office~ .th~ ~1t~ ,wiu; ,111'1 "victjm" rujd .Ui:11t: ~.J)J:O. had hit h(jt wm\: ft 

stick, tlie pi'ilice. investi~tors rtt'vl'i~ tol:l'k: custod:s, of thls !t1111b of evidence fo1lowl4']; ifte 

intfdc.nl.. :Xu.:tiict,, the poli~ M'\'llt<·effl'I tctoka phptograph·oftihiii~~ldenoe. 

'3'.Q.. On: Decem)J:~r )~i A9l4; C,J.));Q; te:st.lfied ti~~ th..~ uii,i he had used in.: /ih1.!i 

alte'tb!iti:6!1 h'M r:e:o.ently o&ifud~atf- .Ap;parendy, Ms. ObtJlIB.:((ffd c,tD,O .. decided tii hti!in: 
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i 
3 

d ,, -~ ,, y 

the stick bef<!fr~•.i'f;·•-\lQ.\ild be prese11ted as -evldlini;,e !rt this case, Now that :the stick has been. 

d<mtreyed, -C.J:n:b, is:attemjitihg to downplay the ·vfolent nature ef hls aifiloJ,,;,by claiming that it · 

wii.~ not tn•eey W~i.v/.cik. 
4 

5'' -
at. tn aldd!tron, th1vpolfoe1e):lorts:!ndfoate.that.C.J ,D.O,.mfloYh!J.Y\3'.'\\B(.ld .a gun nt some' · 

JO 

I i 

12 

pt11nt durb;r~ -the fu.difortt, Thi> pctlke hrveat1'glit•rs• also dlaun th$t; S'd_ah aftejyfua h1cident, fu:ey 

asked C.J.D,O:, w shew.them tli.e:gun hehai:Ius~ but GJ.0.0, claimed h'e l!Qt\kltt'.t find it. 

32. Ott De~ti'Jrtber 1.9, 2014; CJ.RO. testified lhat~~!l'¼~iJMISi:,fi'o~,•W.ili111W ~; 

·«•~·~pj;(;jt'tll.~'&itlr&1Mile'.ii'~ii1Jttfirlrd!i[!!l,'-"1J 

33. OA® again; iff~!lf~~li!it,m11t~M(f.firli'Mlil(®i~-~li 'thwart- 1'11Jlti!, 

,tru'~¢_tlJiSJC111t!ffif~~erivlltii1hfeffS'(;lfi,f,fhi1,;;,,"se,,,,,,;, 
1 l -.. , . - . -' ' - - - -- """"'1')¥,,Jlllj',:is.s• 

ti!- Conefo~liins-

,f$'. 34. Tire PW.Sll~l)tOts fil)d '.th~Ciey>'s kio/ wiumsses have made<it i\'l\l;tiJ.l\Jly impossible 

-}$ fo/i the defenso-lli ~r&).lare: for trial. On,lYtie®pi,~r 19;.,2014, less thim,iQ f;iil,Y~ before trial i~ 

17".' scheduled to ti:iootnehlie, tire City's witti~li¥ls :fil'.tiilly agreed fo -aP,peai' 'fur court-otderecl 

21 , ~~er'f~. Mtiteover,-because>ilf~ iim: hat\ire of the dl;tsm'.iiootlgatton, it is now 

24, 
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including a deposition process in which the City's key witnesses answer all pertinent questiom, 

discovery regarding C.J.D.O.'s recent medical claims, disclosure of all witness statements, etc, 

Yet, given the delays that have been caused by the City and the City's witnesses, there is no 

reasonable possibility that this information can be available for the scheduled trial date. 

37, This Court should not force the defense to continue these matters a second 

7 time, Rather, consistent with CrRLJ 4. 7 and 8.3, this case shonld be dismissed. Such a 

8 dismissal is consistent with the interests of justice. 
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38. At a minimum, and in the alternative, this Court should conclude that Teresa 

Obert and C.J.D.O. will not be pennitted to testify at any trial of these matters. 

I DECLARE UNDER PENALTY OF PERJURY UNDER TIIE LAWS OF TIIE STATE OF 

WASHINGTON THAT nm FOREGOING IS TRUE AND ACCURATE TO THE BEST 

OF MY KNOWLEDGE. 

DATED at Seattle, Washington this 23rd day ofNovember, 2014. 

ALLEN, HANSEN&, MA YBROWN, P.S. 

ToddMaybrown, WSBA#l8557 
Attorney for Defendant 

SUPPLEMENTAL DECLARATION IN SUPPORT OF 
MOTION TO DISMISS OR FOR ALTERNATIVE RELIEF-9 

,I.lien, Han,in & Maybrowit, r .S. 
600 Unlvtillty St«01, sunc 3020 

s .. ttt., Washington 98101 
(206)-147"?681 
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6 

7 JN'T.&ll'-'i•~-~r ANP uooctF,*iI'.; HQiURT kl.No cdUN'r\/' ·-~ stAf~oF itt~tl~nstofe 
·g. 

·.9' 

:!;tj 

1'.lftY OF KlRKLAND, 

v. 
l..l 

· FttmE §lfhVENS, 
·1·2:·.-' ,. 
"- ., 

,_,_._, .. •• ... 

NO, SE'/!84 
'·'· .. ' 

1. Lam"tiiiil ~mW for-the defell.i;l.@(kl;t1i1& Ste'i'<llt!S', in tb," ,ab~vi¾e1,1.titled oase, 

1'6, . . " . .-,, " ' ' - ,.. ' . -· ' ···- ' • Wllllf, ilt:11laratio1t lit ,il!lhmlff~ i¼ 'further sUp)')lert'IJmt £li1,i,De~ar,if:km. · <lf'. 'l'iili\i :M~ybtown In 
IT . 
lt '. ~.ttofDefeiidll':iWi!-~l1!i!n-to pismiss ofl'~t]£(~_wth:e Reli.ef da~l9!1:ll'§l.'!lber 9, 2014, •· 

lil 1M~' !i(t~, Supplem:enttil; Ji!~l~n .of Todd. M'tty,Il~Wb 1:lh Support of'Pdfillidi1n't's Motion to 

fl• ; • _ '-1)fMui~s, or For Al.¢/.11.iJfi~ i.¼dliqf dated, Ll.~tti,~,r, ia, 2014. This d®lMlUton is also_ 
:: 

-~ . , : milt@.~ in SU'pp<,tt::-il:i.:'dJ.i ::tkfetid!)Ilt's Ren1i'wdJ.f6lioil to Disml§S d;lf\XJ. J;l~<l(::m~et 3 I, 
\.' 

·fi'efi; • Ni.· - -
,W.,. . -~-u1'i¾-, 

2. Oil D.t\llliffi~lf !!0, :i0l4, the p·i!'df~ii :tiJiD&ti/:~ befor:e, 1;l;titl Co,il),] f.;it .hCllUllg o.u .!ti 

~ 
2.$ 

.®!9,m!;l.@t>a Mot!.9JJ 't~ !);}!11.t.t\lliij, Aftet h114tW!Filt~~t, :the C•tm defett:fd 'its -tu'Ilog on 

. · • lt$.Ii.d.intt'li M6tibi'.t, 
l(i· 
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2 .. fu't\W f)'i.iM the mst seveJ.14 m:initl)!!i- ,t4~.0Q.,;,urt ol'd~~\illf'i!nl.l!idliil" t<¥llYl,t .l\'m/t, the 

;l : · • •¼(i;it\I'i;:dl.Mitet! th~, C!!ty Jirtiliel'\Ufj{jtl\: l'Gl &sbiose all nti;~.!lii'/.l., i'ellQtdinl,3 from.tli,0 w~ews 

4· 
. 

$ , 'W/J;l\. th¢, ,G(f.}(1.& key wit~res.~~:ii,- W.i'er.e..a Obert end Q;f,\\J ,$):i~onit,. t\le.,;Qi;l~lt~,~ 

: rulf<i·~ill<i\Sl<~;t&1\'li~iiil>\l;ii."<I:_ ._ • .,,._ .. ' ., .n at:th<:,.V.:'>Jli'J-m_·r _·_1M •· : ,i·•_,llee;=_, ·· met O:OiJ"'.'\1l"."""'.i""lm,.,·. ll1~'-
6 : ~~-=~/'!.' '"''°"'"'~f\!:""" . •-,~~;'11•>·•i°'.:'v ..,. £1\\(.il'MiZ' 

f .:t:.lio Cili.i:'t.NotM fucfutfo,,Qumpell!ng !m,pQacllm®;~JWlli.pn:ce, 

8· 4, Otl ))e!l!llft~t,26; ':?:~'ii/1, the City prosec'(l,'tiifiiJj\!J®~~i.\ approXll1l1i;f~~~!1:@;lge~ 
:£•" ,, 

9 . ~~}l~.iiil'$f<1lil •tlli''dtt~~,iii:,fieourt. These )],qt'~$ ,lncituded seve.ral :pages of notes 

11 

12 

13 

14 

is 

16 

.17 

:1$ 

19 

~9 
ti 

2) 

2,4 

2S 
.Z(; 

OctQli«rL:?4.,,;:l_Ql4, 

SJ._ These ll.Cites bi.~l~e i,conslderable amoilllt \).fY!/,~cl;rrnent evldeq.<1e tb~,:onfy. 

fttrt!mrw4t1t,mfuesth~ claltnli-:-0ftll~ tll'ty·'s key wfm.ess'lllf,ill;i!fii.t:ti:Qfi.oit By way ofex~pfo,,tb.e 

w\ffi,~'iite:.<fofttendl11gthil.1J;M;11;f~~4111$ was intoicicate<'.\,fji;ix,l!.¢;jlmeoftbeJuue 2..l m9i.4~nt~d 

ib}d';~Jli.:UJilJ;il;aen.dr.inkin~(ijiJfi.,~~ably lntoxit!!Wil}Wi<li the entered tli~dW/itt'hotue. 

.'lJJlW<QP.~0)1 fo ;fitlse an~'i.f'Wl°MlWil>Y the notes oft11\imf¥~!.\'W'fPUtors ()!J. Octql/<;WM; Ji OU. 

A,;iiliit/Ji 1i:6fu ilia fofotvl\mf• :0'.11',t:~~-- includes the fo!lo:Widg !:nl'.b1imtti.on; ''Tell a1'i6' lliit been 

~· l'J:o., ~ am:! bad,bfll!.1r~" 

i;;. l have id"111lifim :il'liil\Y. .btlwr notes tilat 'Htili.1~, sim,i.)ar i.nw!lllisle/wie's, -)1.i;,; · 

'\ii:~: I fllill stt"Oogiyi111! '.t!li\,tl.¢:fense should hw"~ye\j ~I notes from :tl:1¢, . .P.l.tt)r,vjewll 

of'!))'f1.1..\fb~ -li4, .. 1Ql4 s-0011 •~ 'fuwM.ews wcr'1l ~}IJ.oo, -~ilif'df:Hr~.®~~!Va' 

~'c~P.f;lQver, and p~~ mi.,~ 'lttl!Jfilrtantly, dismoai®.- ,of tlifa: 

~J.'JP;!!.lhm,'W!l com~~lled l;iy,i\);.\fl)!ili-llto.cessCIQ:USe'<if'miitl~:.mates.Co11stltiui0n. 



.Xlle,Cil,'f's Wim,csses-Dl.d,JS'oli,$lip*J,'•1Jt the Conrt•01ld))l1ed .!.}e)1llSl,tiogs 

'J; 1?o1J.ow,!ngil\e. 0@\fib:ey. $0 imat!ng, -l'J'!tai'l~~-i!'r,~fibrtiHe pr~~-- f 

~ · ,: ; ·: , · .. -~ijffiif-lffl'ffl Fi~~it•a &ill'l>i"~~@)i~'•at:~!b,«ii~f"" ', 
4: . . . . . .. ' . ::.? . . ' . . .,•. • .. ·•· ... . . . . :'.•.•· ' .. !lf,'.;fi._. 
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: : ~~, ~<l!IO!!At l c,1h11US~'lt tv,.v,~1 'j11ntm fu\tt otb.erwi;r<'1.l\l}:t-lfqWt1!d ,me id b~ pl.!M.1>1at 'Ju, 

6 . · 1i/j'ii'ik.1J.1.i!l ~tr.lullUlU)J 2. 'thltd,, 1 :iJ!i'lifoW<ld an a:vli.ilable dlsol'.mlf.if''1Morm.1itfon and pre,l!i!iid 

7- , ' .q\leBtjp~~ mi' the s009nd :li,eposltiol))l, 

·8, .· 

ro 
t:l 

8_. 

'.l3 
ol",illl,~~~·4,J;U,dJh~)j:j.J;l;~~ofthe;nr.tn't!l~~~ond dep0~iJJ1~~~; I 

i4 _s\fillf!tt\o/~~~d~W-~~eoutors, J_l~~Vfomts.ofJ;l~~ • 

T:5 ,jli.~~ltffyjfi~;thee:ID~~~~/llilng, MQM!l}'\\41& ~,Comt's DeQemb~ 4-0 '. 

' 
.19 . l!,t~i.!$.d").'.iil~'lllli'l-yc{)u'81~lifutil!-tional at1,4i)l~~.d1a. Based 0./i.fK(I• : , 

17 wlU).ess:ll)l' ~~-1.W ata1M1en.ts :tit !t1i!l\' ptoseoutors and i!J:lllt l),P,S~ dUring th~ ;~ 
.. ' 

18 . ~J_ti.ositfollil, lt Jit,otiillr. tl.l.at the di.tf~il wll:n~~•have hi!i\~W,fpll<1wlu:g AU~~; 

19 
;zo · r;~f~l,-~Jef Th~;. lt,li( tl'lll ~efense po$lti(lJU iil\Jt U:i.i>• Qity"s key willi:@!i\ifi,; · 

it : sw:i.piy t~fu$edi.W. iiJ5td~ ))y thl~ CQ~is .ot~e,rofDecember ~~ ~~it/.l!i>Y willfully fafJl'ld. i'<i . 
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10. Given all of these tl!ators, the defense has been deprived of any fair opportunity 

to defend this C!llle attrlal. The case against Hope Stevens should be dismissed with prejudice. 

4 I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF 
WASHINGTON UIAT THE FOREGOING IS TRUE AND ACCURATE TO TilE BEST 

5 OF MY KNOWLBDGR 
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DATED at Seattle, WasbJJlgton thls 5th day of January, 2015. 

ALLEN, HANSEN & MA YBROWN, P.S. ~----
Todd Mayb,:own, WSBA #18557 
Attorney for Defendant 

SEC;OND SUPPLEMEN'tA.L DECLARATJON OF TODD 
MAYBROWN IN SUPPOKJ.'0/i' MOTION 'tO /JIPM/SS- 4 
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) 
) 

6 Plaintiff, ) No. 38384 
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APPEARANCES: 

For the City: 

) 
Defendant. ) 

) 

VERBATIM REPORT OF PROCEEDINGS 

FROM ELEC1'RONIC RECORD 

MOTION PROCEEDINGS 

JANUARY 6, 2015 

TAMMY MCELYEA 
LACEY N. OFFUTT 
Attorney at Law 

For the Defendant: TODD MAYBROWN 
Attorney at Law 

Before: 

Prepared by: 

THE HONORABLE MICHAEL J'. LAMBO 

Linda A. Owen 
425-466-8543 
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PROCEEDINGS 

--000--

THE COURT: All right, this is the 1 o'clock motions 

calendar. We have a number of items on the calendar. Why 

don't we start off with the Stevens matter, Kirkland versus 

Hope Stevens, cause 38384. 

MR, MAYBROWN: Good afternoon, your Honor. 

THE COURT: Good afternoon, Counsel. 

MR, MAYBROWN: Your Honor, I won't rehash all that's 

been before the court. I'm sure the court recalls, because 

we were here just a few days ago for a hearing on our 

motion to dismiss. 

THE COURT: Yes. 

MR. MAYBROWN: And at the time the court deferred ruling 

and provided what I think was termed remedial relief, and 

my reading was that the court was hoping that the City 

could get this case back in shape, that we could move 

forward, and give the defense the proper information so we 

would obtain due process and go forward with the trial as 

scheduled. The best laid plans sometimes do not work out. 

The court scheduled depositions here at the Justice Center 

for January 2nd, 2015. The court also ordered the City to 

turn over their notes. 

I should note·for the court that yesterday I obtained 
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transcripts from the first depositions. I have them with 

me here today. I've not had sufficient time to redact all 

of the names and information that would need to be redacted 

to file them, because of the schedule, but if the court 

wishes to see them, I could provide them to the court, and 

we should discuss a mechanism. But, frankly, I think that 

given what happened after the court's ruling, I don't 

believe the court needs to review them now, although I'll 

leave that to your Honor. 

The depositions were scheduled for January 2nd, 2015. 

We did everything necessary to make that happen. I 

obtained a court reporter, I canceled other appearances 

that I had in Spokane for that day, and I did all the 

review and prepared all the questions that I would need to 

do at that time. 

I understand that the City personally notified the 

witnesses that they needed to be here and the court had 

directed them to be here. In paragraph 22 of Mr. Offutt's 

declaration, she confirms that they had actual notice of 

the court's ruling. She spoke with Teresa Obert and told 

her what the court had ruled, and what Ms. Obert said, and 

I'm not paraphrasing here; I don't know if we can make 

that, as if it was an invitation and they could come if 

they chose to, and they chose not to. 

I had no idea that there was ever any hesitation. I 

4 
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came here with the understanding that we would have 

depositions. We sat there for more than half an hour. 

They just did not show up. And it was a willful violation 

of this court's order. There's nothing more that you can 

say about it. There's no excuse. There's no 

justification. And we had no notice, and since then we've 

heard nothing more. 

5 

I should point out, and I know it's not -- it's not 

perfectly analogous, but Ms. Stevens sits here, she's made, 

of course, all court appearances and she's supposed to be 

with the u.s. National Soccer Team training in California 

today, but she made arrangements, she got permissions to be 

here for this proceeding, as that was what was a priority 

and was necessary, and she's done that and she will 

continue do that. But obviously this is a difficult 

situation for the defense, and that's why we've been trying 

to move the case as quickly and as expeditiously as we 

could. 

I also want to talk about the notes that we received, 

because that creates a further problem. I've told the 

court that we should have seen them before the depositions. 

It's now absolutely clear that these notes include 

impeachment information and important contradictory 

information that we had never seen before the depositions. 

And I should point out that before these interviews took 
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place, I specifically asked the prosecutors how they 

planned to document these interviews. I was told I could 

not be present, but I assumed that they would document 

them. Now what we find out is they chose not to document 

them. That was a conscious choice not to properly document 

them through a recording or some other means. We got the 

notes. We believe the notes have important impeachment 

information. Of course, I need to talk to the witnesses, 

but they're refusing to answer questions. 

And I think Ms. Offutt tried to suggest that the note 

might mean something different than the plain words of one 

of the notes that I pointed out to the court. That doesn't 

make any sense, but of course that's a concern that they've 

created, and it's impossible for us to follow up on, 

because the witnesses did not appear as the court ordered. 

6 

In addition to these problems, I think I filed as soon 

as possible after I got back to my office, a renewed 

motion, because we got four additional witnesses after we 

were in court for the hearing, and two of the witnesses are 

lay witnesses, one of them who was uncooperative with the 

police and we've never seen any statement of. The other 

one is a new name that we just discovered or heard about 

recently. 

The second set of witnesses are two medical experts. We 

don't have CVs. We don't have background information. We 
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don't have anything more about them. And at the last 

proceeding, the prosecutors notified the court that they 

don't have medical releases. So even if I wanted to 

interview these witnesses before trial, without releases, 

how could I? And that goes right to the heart of the 

problem here. The City would like to use medical 

information. It's conceded, basically, that medical 

information is relevant to the proceedings. The witnesses 

said that medical information is relevant, but they've 

flatly refused to answer appropriate questions about 

that are relevant to the case, and in the end will 

contradict all of the claims that they would like to make 

at trial. 

So it seems to me that they want it both ways. They 

want the court to move forward with the proceeding, but 

only if it's on their terms. They don't want to answer 

questions that they think might hurt them at trial or might 

undermine their testimony. I understand that the City 

doesn't have absolute control over these witnesses, but 

given the court's ruling and given the fact that these 

witnesses basically thumb their nose at the court's ruling, 

and we did all that we could possibly do to come to these 

depositions, you would think that we would have another 

date, we would have an explanation, we would have some 

suggestion of how to go forward. We have none of that. 

7 
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So it seems to me that the court at this point really 

has no choice. The witnesses have made it very clear that 

they will not follow orders of this court, that they could 

assist the defense in preparing the case for trial, and 

without that information, we can't fairly defend the case. 

We would be prepared for trial in mid-January, if all of 

this hadn't been created by the misconduct of these 

witnesses, and I suppose the witnesses could have claimed 

that they -- their lawyer wasn't available, but from what I 

understand, Ms. Gaston was back in town on January 2nd. 

She -- I was told she came back on January 1st. She works 

at Perkins Coie. It's I think the largest law firm in the 

City of Seattle. They have more lawyers, paralegals and 

assistants than any other law firm I've ever been in in 

Seattle. And to this point, it's January 6th, we have no 

justification except for willfulness that they didn't 

appear. 

Your Honor, unless the court has more questions, I just 

don't see how we could fairly get this case ready for 

trial, no matter how hard we've tried, because of the 

misconduct of the witnesses and the mismanagement of the 

City. 

THE COURT: Okay, thank you, Mr. Maybrown. 

Ms. McElyea or Ms. Offutt, I don't know who's going to 

make their presentation, but --

8 
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MS. MCELYEA: Combination of both, your Honor. 

THE COURT: Go ahead, I'll hear from you, 

MS. MCELYEA: Ms. Offutt first. Did you want to 

address --

MS. OFFUTT: (Inaudible). 

MS. MCELYEA: Okay. Well, your Honor, I'll -- Tammy 

McElyea, one of the prosecutors for the City. I'll start 

off by -- we were not -- we're going on the premise of a 

supplemental motion that Mr. Maybrown provided to us on 

January 2nd. We were never served with the actual brief 

that he filed with the court. We're under the assumption 

it's the same one that we got on January 2nd, so we'll 

start off with that. 

In regards to the additional witnesses, the four 

individuals that we had asked, that we had placed on that 

list, one of them had been -- was already in the police 

report. Mr. Obert was already listed in the police report, 

so it should be no surprise to the defense that the City 

might call the individual. Up to the point of the 

depositions, we had not placed him on the list. Some 

information that came out from those depositions in regards 

to the actual broomstick was part of his work tools and the 

fact that we no longer have that information, it made sense 

to the City that if somebody could explain what exactly the 

dimensions or the length or the status of that particular 

9 
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10 

piece of evidence, it would be the individual who uses them 

on a daily basis. So that was the reasoning that the City 

added Mr. Obert to the witness list at that time. And as I 

said, that came from the information that was gleaned out 

of the depositions from December 19th. 

In regards to Corey Park, that was also a name that had 

come out in regards that she was there during the incident 

prior to the actual alleged assaults that had occurred. 

She could testify to the demeanor of the defendant as well 

as the demeanor of other individuals. Once -- after the 

depositions it appeared that that person could provide the 

trier of fact with some additional information that wasn't 

provided elsewhere, more independent individual who wasn't 

a party to what occurred after the fact but certainly could 

glean some light on the situation at hand. 

In regards to the two medical individuals and when 

this case first came about, there was a medical release 

that was signed by both of the witnesses in this case. 

They saw a doctor on later on -- this happened in the 

early morning hours. They saw the individuals later on 

that day. At some point in the process, those medical 

releases were rescinded, so we no longer had the ability to 

obtain those. We did get a copy of those at the end of 

November from the witnesses' attorney with the idea that 

they could be used in our trial, provided a copy of those 
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to defense. Within those medical reports, both of these 

individuals were listed on there, contact information was 

on there, both a phone number as well as an address, and 

the -- the individuals -- obviously there was enough time, 

and the City provided a copy of those medical reports on 

December 3rd. So, again, it should be no surprise to 

defense that the City may be calling them. 

THE COURT: So let me ask you -­

MS, MCELYEA: Okay. 

11 

THE COURT: -- to make sure I'm following you correctly. 

So at the end of November, the rescinded medical releases 

were reinstated, and then 

MS. MCELYEA: For that particular day, yes, your Honor. 

THE COURT: And so it was at that time that you endorsed 

the doctors as government witnesses? 

MS. MCELYEA: Yes, your Honor. 

THE COURT: And you provided that information to defense 

counsel at that time? 

MS. MCELYEA: Correct, on -- I believe we sent -- there 

was a deposition that was supposed to be scheduled. I was 

going to take a copy for Mr. Maybrown on -- I think at the 

end of November. That didn't occur, so then in the next 

couple of days I was able -- after the holiday I was able 

to send him a copy of that. I believe it was December 3rd. 

THE COURT: So prior to the December 19th deposition, it 
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was your intent to call the doctor to testify in your case 

in chief? 

MS. MCELYEA: Yes. 

THE COURT: All right. Go ahead, continue, 

12 

MS. MCELYEA: Thank you, your Honor. In regards to -­

in regards to timing wise, the rules under the discovery 

rules, under 4.7 for prosecutors, there isn't a specific 

time frame to give defense the witness list. Even though 

in that same -- in that same rule there for the defense 

there's a specific rule that says before 14 days prior to 

the trial they should provide the City or the State with 

any witnesses that they're going to have, addresses, 

testimony, that type of thing. So the City was going on 

that time frame. We sent this well before 14 days prior to 

this trial, and so if there was some type of issue in 

regards to that, the rules were clear. The case law that 

Mr. Maybrown cited in his -- in his brief, in his 

supplemental brief, focused on cases where the prosecution 

either gave additional witnesses the day before the trial, 

the day of the trial, mid trial. 

That is certainly not the situation that we have here. 

We've given this list of individuals well before the 

14-days expectation. Mr. Maybrown also provided us with a 

expert doctor testimony on December 15th. So everybody's 

been throwing now witnesses out there. We believe that 
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based on the fact that this was given well before, and the 

limited testimony of at least the two civilian witnesses 

should not be a burden in this case. 

In regards to there was -- in regards to the medical 

releases, there seems to be some confusion about that, We 

do not have any medical release for the information that 

Mr. Maybrown was wanting the second deposition for. We 

have no medical release for those, We have no medical 

reports from that particular thing. 

13 

The medical reports that we provided to defense counsel 

were from the June 21st, when this incident first occurred. 

That was the original medical release that ultimately was 

rescinded by the witnesses, and then ultimately they took 

that back and did provide us with those medical reports, 

which we did provide to the defense counsel. 

So the idea that that that's like a blanket medical 

release is incorrect. The medical release was specifically 

for that immediate care clinic, which is the reports that 

we provided. 

MS. MCELYEA: Do you want to do your part? 

MS. OFFUTT: Sure. 

Your Honor, I'd like to take just a moment to clarify 

the timeline that seems to have been a matter of some 

confusion when we were last here. 

Mr. Maybrown indicated that he had contacted Ms. McElyea 
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and myself via e-mail about an original date of November, I 

believe it was 24th or 25th, and it was sometime later that 

I responded that we would not be available. Well, 

Ms. McElyea and I at that time were in court, or were 

scheduled to be in court on the date that Mr. Maybrown had 

originally set those depositions for, and therefore 

obviously were not available to be there. That was the 

reason that Mr. Maybrown agreed to change the date of the 

deposition to December 2nd. And I will clarify that I did 

make it quite clear to Mr. Maybrown that the reason that 

the City did not respond immediately as to the timing was 

because we were trying to coordinate between five people 

with both Ms. McElyea and myself being in and out of court. 

We were trying to coordinate not only amongst ourselves but 

two witnesses and their private attorney, Ms. Mary Gaston. 

We've already hashed out the December 2nd date, your 

Honor. And I will note for the record, however, that prior 

to the December 2nd date, Mr. Maybrown primarily contacted 

Ms. Gaston in order to coordinate dates. It wasn't until 

after the December 2nd date where Ms. Gaston indicated that 

she and her clients would not be available for the December 

2nd deposition, that Mr. Maybrown began really contacting 

the City primarily to coordinate schedules and such, which 

made our job understandably a little more difficult. 

There was also some discussion of the prosecutors' 
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silence during the December 19th depositions. I'll note 

that in the City's response brief filed just this morning, 

there are discovery rules that prevent the City and the 

City's attorneys from interfering with an investigation, 

and, in fact, there was at least one instance where 

Mr. Maybrown instructed us not to speak at a previous 

interview with one of the officers. 

The witnesses have their own attorney, and their 

attorney was there for the purpose of making sure that the 

witnesses' legal rights were protected, and that's exactly 

what she did. She objected when she felt that it was 

necessary, and it wasn't the province of the prosecutor to 

interfere with those rights as she was instructing her own 

clients. 

I'd like to address the prosecutor's notes that 

Mr. Maybrown indicated were actually given on they were 

faxed to his office approximately an hour before the 

court's deadline of 4:30 on the 30th. It's the City's 

position that still that these are work product. 

However, they have been deemed to be discovery --

THE COURT: Let's move -- let's move past that. I've 

ruled on that, Counsel. 

15 

MS. OFFUTT: Thank you, your Honor. I would like to -­

Mr. Maybrown addressed some of the notes that I myself took 

on October 24th. What he's done is he's cherry-picked one 
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line and then misinterpreted it. It's the City's position 

that this is precisely why these were work product. I 

understand your Honor has already ruled on it. I would 

simply like to point out, though, that it's naturally going 

to cause some confusion when these notes were intended for, 

truthfully, my eyes only as a memory jot, and that the 

facts of the case and any impeachable material that 

Mr. Maybrown thinks he has uncovered in those notes is the 

proper province of the jury. 

Finally, your Honor, I will simply note that the 

witnesses have been cooperative with Ms. McElyea and I, 

They've been cooperative with the police investigation, and 

what Mr. Maybrown claims is obstruction tactics by the 

witnesses is no more than them simply making sure that 

their own legal rights have not been undermined, and they 

shouldn't be penalized for doing so. 

MS. MCELYEA: Your Honor, the final piece that we would 

like to address is part of the reason or part -- one of the 

points that case law is clear about in regards to the 

defense asking the court to dismiss this case under 8.3, 

that there needs to be prejudice shown for a fair trial. 

Mr. Maybrown has been given the opportunity to interview 

the witnesses, maybe not to his satisfaction or in his eyes 

to glean enough information of what he wanted, but that's 

not what the law requires of the City. The law requires 
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that the City produce the witnesses, allow them to be 

interviewed, which is exactly what the City has done at 

this point. This isn't -- anything beyond that is outside 

of the City's control. 

17 

As far as the second deposition goes, this was based on 

the defense's speculation that there was more evidence that 

hasn't been revealed or maybe something that hasn't been, 

you know, revealed by forcing them to talk about privileged 

information. During the initial depositions on the 19th, 

both private counsel and the witnesses themselves objected 

to the questions in regards to talking about the privilege, 

doctor privilege doctor-patient privileged information, 

and they didn't want to talk about those particular 

records. 

Mr, Maybrown has now told us that the transcripts are 

available. Up to this point they have not been available 

to either the court or the City, and in order for the court 

to get a full picture of the questions that were asked in 

regards to those issues and what the answers were, there 

isn't a there isn't a full record here, and so the 

defense is asking the court to make a ruling on a very 

limited and basically the -- both counsel's limited 

recollection of events, which is an extraordinary ruling. 

Case law is very clear that to dismiss a case under 8.3, 

it's an extraordinary ruling and should be used very 
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narrowly. 

Under State v. Mines, which is a Division I case, the 

court found that defense counsel have an obligation to 

ferret out all the relevant evidence, material and 

favorable, to a defendant, but that may not be performed 

that duty may not be performed by breaching a 

physician-patient privilege, and that's exactly what he's 

asking the court to force these witnesses to do. 

18 

And in closing, basically this case doesn't contain 

complicated facts. This isn't a murder trial. This isn't 

a theft conspiracy trial where there's a whole lot of 

twists and turns. The facts are very straightforward. The 

facts of that night is what we're here to discuss or to 

determine, not what may or may not happen several months 

after the fact, and really it comes down to this is a -­

these are facts that go before the trier of fact to 

determine the credibility of these witnesses and the facts, 

find what's credible and find what's not. Everything else 

is just muddying the waters at this point in this process. 

Defense counsel makes several references in his brief 

that the City is not prepared for trial and that there was 

an issue in there in regards to there's no just cause for 

continuance. Not in the last two months has the City ever 

suggested or asked the court for a continuance or suggested 

to defense counsel that we are not ready for court -- for 
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trial. We are ready for trial, and at this point we are 

aslcing that the -- that the court not dismiss this matter. 

THE COORT; Okay, anything further? 

19 

MR. MAYBROWN: Your Honor, I think absence is somehow a 

greater proof than argument. They have made no mention 

that anything that's happened since these witnesses refused 

to follow this court's order on January 2nd, seems clear 

from their silence that these witnesses have decided that 

they're not going to abide by this court's rulings, and at 

this point the court has every reason to make a finding 

that they've willfully and intentionally refused to abide 

by the court's rulings. 

This fields like a motion for reconsideration, although 

the City has not filed a motion for reconsideration, and it 

wouldn't be proper because the court made what I considered 

to be an appropriate ruling, a remedial ruling, given the 

circumstances we £aced. 

You can see how unfair this matter is by just focusing 

on one particular issue, and that's the medical issue. 

This is the first I've learned that the way they got the 

medical records is that counsel for these witnesses 

selectively chose to give them some medical records, even 

though there was no medical release. As the court probably 

would understand, if I tried to contact those doctors and 

interview them without a release, they would tell me to 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

take a hike. They would not talk to me, and I cannot 

interview them now even, but the City has told you that 

back in November they knew that they were going to call 

these witnesses and that they had endorsed them, when they 

didn't endorse them until December 30th. 

But even today I could not question them about these 

matters, and it's especially unfair because during the 

depositions I asked very appropriate questions, what 

medications were you on on January 21st? Are you on 

medications now? Have you what was this 

20 

hospitalization? Did it have to do with this incident? 

Yes. Did -- I could go on and on, but I don't want to 

repeat myself. But they want to -- they want to have it 

both ways. They want to present what limited medical 

information they think might help them, even though it's 

not true and perhaps would be unfair to do that, but they 

want us to have no opportunity to examine or follow through 

and get additional information, and that can't be what's 

expected by the rules. 

THE COURT: Were you aware of the medical professionals 

that were going to be called as government witnesses? 

MR. MAYBROWN: I wasn't, I thought that I got that 

information as impeachment, because I didn't know how they 

got it. I was going to ask about it, but I didn't know how 

the City even obtained it. I got in the mail I think an 
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additional disclosure which had, I think, three or four 

pages of medical records, and I ass,;uned -- I assumed that 

the attorney had provided it, but I never saw a release, I 

didn't know how, and I was planning to ask questions of the 

witnesses about the medical issues, but I was told over and 

over again irrelevant, none of your business, you shouldn't 

be asking those questions, whenever I asked about medical 

information. 

THE COURT: Plaintiff's counsel indicates that they 

advised you at the end of November they were calling this 

Dr. Jing Jen and endorsing her as a government witness. 

Were you provided that information at the end of November? 

MR. MAYBROWN: I was not. I should say in fairness, I 

did get the records, and the records were typed out. And I 

can show them to the court, they're very -- there are just, 

a few records. But I never got the names of the witnesses, 

and I suppose I could have looked through those records and 

tried to see who the medical providers were, but I didn't 

have any context to it, except for they just came to me in 

the mail. 

And in contrast, when we were last in the court for a 

pretrial, I listed our medical witness, Dr. Herring, who's 

an expert on -- a national expert regarding concussions, 

and since then I've provided his CV, I've provided medical 

reports, and I provided additional information, and that's 
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what they received subsequent to us endorsing him as we -­

as we did at the pretrial hearing. We haven't listed or 

identified anybody new. 

22 

But think about what's -- what we have to do here. They 

expect us to do these depositions, although the witnesses 

won't respond and they won't appear. We would -- how are 

we going to get the records that we need? How are we going 

to interview these other witnesses who have just now been 

named to us? And the reason I said way back when that we 

needed to have these depositions in November was because I 

knew that they -- that they, meaning the witnesses, were 

going to be difficult and they were going to ultimately try 

to jam us to make it impossible for us to prepare for 

impeachment for trial, and that's exactly what happened, 

totally outside of our control. 

When the City's prosecutors told me they couldn't be 

available on a certaj_n day, I said as a courtesy I'll 

change it, but time is of the essence. I've been saying 

that over and over and over again. And the issue about 

just cause is that we think it would be totally unfair to 

require us to ask for a continuance so we can chase down 

all this additional information. I mean what's the court 

to do? Arrest these folks and force them to come to 

depositions? That's -- that's not what we're seeking. If 

they refuse to come when they're notified of a court order, 
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what more can the court do? 

so it seems to me at this point that we have been so 

badly prejudiced because we can't respond to the 

information -- I provided declarations to show some of the 

impeachment. And Ms. Offutt says that the note is somehow 

ambiguous. It says: Tell she had been drinking, question 

mark? No. Tired and had been crying. What's to 

misinterpret? The witness told her no when she asked if 

he -- he could tell whether she had been drinking. And 

that's exactly the information we needed to know, because 

that's been our position all along, that Ms. Solo 

Ms. Stevens wasn't intoxicated, she was concussed when she 

was hit over the head with a stick. 

So it seems to me that at this point we've done 

everything humanly possible, moved heaven and earth to get 

this case prepared for trial, and we've been defeated at 

every turn. 

THE COURT: All right, anything further? 

23 

MS. OFFUTT: Your Honor, Mr. Maybrown has mentioned that 

we've made no mention of the witnesses refusing to 

cooperate because they haven't refused to cooperate. We 

attempted to serve them personally with subpoenas to appear 

on Friday, but we were given hours to do so, just over two 

days, I believe it was. And they were notified that it was 

going to happen, but they were not able to at that time 
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consult with their attorney. We had no idea at that time 

if their attorney would be able to be present, and we 

hadn't heard from them after that. So once we -- and it is 

our understanding that at that time they had not been 

served with subpoenas. So it's not that they were refusing 

to cooperate, it's that they were not served with the 

proper paperwork because their schedules weren't revolving 

around this case. 

Did you have anything else? 

THE COURT: Does that conclude your comments? 

MS. OFFUTT: Yes, your Honor. 

MS. MCELYEA: Yes, your Honor. 

THE COURT: All right. Well, at the risk of sounding 

like a broken record, the court already decided that some 

of the inquiries that defense counsel made during the first 

deposition were relevant and the witnesses refused to 

answer. Those inquiries included was the defendant taking 

any medication at the time of the alleged event and the 

recounting of that event to police investigators and was 

the witness taking that medication during the testimony at 

the deposition. Those are relevant inquiries, as I 

mentioned, and, again, I've already stated this at the 

earlier ruling, 

But whether or not a witness is under the influence of 

alcohol, narcotics, hallucinogens, sleep aids, antianxiety 
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drugs, anything like that, during the time that witness 

witnesses an event and during the time that that witness 

recounts what they observed to police investigators is 

entirely relevant in an assault trial or any type of 

criminal trial. So I ruled that the witnesses should have 

answered those questions for defense counsel at the time, 

and it was improper to order the witness not to answer 

those questions. That was the reason for the dep -- the 

second deposition, and it was a quick -- the court set a 

fairly quick deposition because time is of the essence in 

this case. 

25 

Trial is scheduled. People keep mentioning·-January 

20th, but the readiness is a week away. At the readiness 

hearing, both parties will announce to the court whether or 

not they're ready to proceed to trial. So essentially both 

parties have one more week to be prepared to go to trial. 

If not, it's the readiness hearing when the parties should 

announce to the court that they're not ready and what their 

difficulties are, why they're not ready. Once the court 

hears the reasons why one side or the other is not ready, 

then the court is to issue remedies for that. That could 

be a continuance or that could be an order requiring a 

deposition, that can be a material witness warrant. So 

it's not the 20th, it's the 14th, and that's about one week 

away. 
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The court is certainly not going to send officers out to 

arrest witnesses. The witnesses are not a party to this 

action. Ms. Stevens is a party to this action, and the 

City of Kirkland is a party to this action., However, the 

witnesses are material witnesses. 

Both parties have argued and I believe testified or 

written in their briefs that the police have acknowledged 

there are no other witnesses to this case, No police 

officer that I'm aware of witnessed this case. It's the 

two witnesses that the defense seeks to interview, so they 

are material witnesses. 

Case law is clear, the defense counsel has a right to 

interview witnesses prior to trial. Defense does not have 

to wait to hear answers to questions for the first time 

while the jury is sitting there. The defense has a right 

to examine witnesses and be prepared for trial. By not 

answering questions concerning whether or not the defendant 

was under the influence of medicines and narcotics and 

alcohol by not answering q\lestions concerning what the 

defendant was seeing the doctor for, when the City is 

endorsing a doctor as a government witness was improper. 

Again, the impetus for the second deposition. 

Now, the witnesses have chose not to respond to the 

second deposition. That's up to the witnesses. And I have 

also indicated that I wanted to review the transcripts of 
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the first deposition before I make a final ruling on the 

motion to dismiss, and I'm going to do that, and I 

understand you have that deposition transcribed for the 

court, Mr. Maybrown. I'll take that opportunity to review 

that. 

In the meantime, I'm going to require that the 

witnesses sit for a deposition once again so that 

Mr. Maybrown can finish the interview of these people. 

So Ms. McElyea or Ms. Offutt, tell me between now and 

Friday what is the best day for your witnesses to appear 

here at Kirkland Municipal Court so that they can finish 

the interview with Mr. Maybrown? 

27 

MS. OE'FUTT: Your Honor, I believe that both Ms. McElyea 

and I are out of court on Friday. Thursday or Friday would 

be amenable dates. 

THE COURT: Thursday or Friday what? 

MS. OFFUTT: Would be amenable dates. 

THE COURT: Okay. Mr. Maybrown? 

MR. MAYBROWN: Your Honor, I'm in Yakima for court on 

Friday. I am available -- I can be available on Thursday, 

but I would certainly prefer not to be jerked around, and 

I'd like to get some notice about whether they're truly 

going to appear, because they haven't given any indication 

that they would. But I will clear any calendar necessary 

if I truly hear they're going to appear. I don't want to 
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have to pay for another court reporter if they're not going 

to show up, but I'll do it if it's necessary. I would -­

as an officer of the court, I will provide the depositions, 

but they're going to clearly show everything that I've 

already testified to in my declaration and more. 

THE COURT: I'll review them in camera. So let's have 

the deposition then on Thursday, January 8th at 8:30 at the 

Kirkland Municipal Court. 

Is there any reason -- let me ask plaintiff's counsel, 

any reason why the witnesses cannot appear for that? 

MS. OFFUTT: Not that I'm aware of, your Honor, 

THE COURT: Okay. So Mr. Maybrown, there you go. I 

know you are paying for the court reporter every time to 

come out for this. 

MR. MAYBROWN: Can I ask whether they've inquired 

whether they would be willing to appear? 

MS. OFFUTT: I don't know what their schedule is, if 

that's their question. 

MR. MAYBROWN: It's not scheduling, I don't think that 

that's the issue at all. I don't think that they had 

something else on the schedule, Have they said that they 

would appear to the court's order, is I guess my question? 

MS. OFFUTT: They have been very agreeable to the 

court's orders so far. I have no reason to understand that 

they would not follow the court's order at this point. 
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THE COURT: Okay. So let's have the deposition then 

take place here, as I mentioned, Thursday, January 8th, 

8:30. And then I'm going to have all parties reconvene 

here again next Tuesday, January 13th at 1 p.m. That's the 

day before the readiness. I will have had an opportunity 

to review transcripts at that time and will have heard the 

status of the second deposition by that time hopefully. 

MS. MCELYEA: Your Honor, do you want an order to appear 

made out for the 13th? 

THE COURT: For the next motions hearing, yes. 

MS. MCELYEA: Okay. 

THE COURT: And then we'll need an order, a new order 

for Thursday, January 8th at 8:30 as well for the 

deposition for the two City witnesses. 

MR. MAYBROWN: Your Honor, I spoke with Ms. Stevens, and 

she would like to join the team for training, as is her 

responsibilities. Would she be permitted to appear via 

phone at the next proceedings, given these circumstances 

and how things have changed outside of our control? 

THE COURT: Sorry, are you speaking of the 13th and the 

14th, so you know 

MR. MAYBROWN: Well, I'm thinking of the 13th and the 

14th at this point, although I mean obviously if she needs 

to be here, we'll consult with the team. But I'm so 

suspicious about these witnesses showing up, and on top of 
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that, of course, the court hasn't even said anything about 

these four new witnesses that I -- that I've just been 

notified of. 

30 

MS. MCELYEA: And, your Honor, do you want a blank order 

in regards to the witnesses (Inaudible)? 

THE COURT: Yes. 

MS. MCELYEA: I need to go out. We don't have any blank 

orders in the 

THE COURT: Mr. Maybrown, it would be the court's intent 

to address the endorsing of additional witnesses at next 

Tuesday's motion hearing. 

l'llR. MAYBROWN: Okay. Thank you, your Honor, and --

THE COURT: I guess I would also indicate that you 

should, if it's your intent to interview them prior to 

trial, you should make every effort to do that this week as 

well so that I can hear about any difficulties you might 

have next Tuesday. 

MR, MAYBROWN: Okay. 

(END OF RECORDING,) 

--000--
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6. Mr. Maybtown submitted a thixd Supplemental Declaration in support of his .motion to 

dismiss on Janwrry 8, ;',015 detaining the City's witnesses' failure to appear for a second 
deposition on January 8, 2015. · 

7. The hearing on Janwrry 6, 2015 began at approximately 1:00 pm. After that hearing I 
instructed Ms. Offutt to attempt contact with the witnesses and prepare subpoenas for 
Teresa Obert and C.O. to appear for the ordered deposition on Janua1y 8, 2015. By this 
time, mall by U.S. postal service had already gone out. Out of concern that .a mailed 
subpoena would not be delivered to the witnesses prior to January 8, 2015, Ms. Offutt 
arrangeJ for a Kirkland Police Officer to personally .serve the subpoenas on the 
witnesses. 

8. On infonnation and belief; Jeff Obert answered the door when the officer attempted to 
serve the subpoenas on Teresa Obert and C.O .. 

9. On information and belief, Mr. Obert told Officer Daniel McGrath that both Teresa Obert 
and C.O. were out of the state. The subpoenas were riot personally served. 

10. Ms. OJfutt and I attempted several times to make direct contact with Teresa Obert that 
were unsuccessful. 
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PROCEEDINGS 

--oOo--

THE COURT: All right, let's take the Stevens matter 

first. 

MS. MCELYEA: Thank you, your Honor, Tammy McElyea for 

the City. It's the Hope Stevens matter, 38384. 

3 

THE COURT: All right, I did have a chance to review the 

last briefing from hoth counsel. Let me -- since we're 

still proceeding with the motion to dismiss, Mr. Maybrown, 

and that's your motion, I'll hear from you first, and then 

I'll let the City respond, if they like. 

MR. MAYBROWN: Thank you, your Honor, and I'm going to 

try not to repeat the arguments that have been made. I'm 

sure that the court recalls. I do want to just highlight a 

couple of things that have happened since the last court 

hearing. 

obviously the court gave the City one additional chance 

to try to produce the necessary witnesses. The court also 

deferred ruling on the motion to dismiss based on the late 

disclosed witnesses, the four witnesses that we hadn't had 

notice of before the end of the year, and I've tried to 

handle both. 

Of course, we came for a deposition, as had been ordered 

on January 8th. The witnesses did not appear. We had no 
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prior explanation, notice, anything. What we've heard 

since then, I think the court saw, that someone in the 

household told a police officer that the witnesses were out 

of state. I don't believe it for a minute. And, frankly, 

I did a little bit of follow-up, because I know that 

Ms. Obert has a business in Bellevue and that I sent an 

investigator, it's open to the public, to see what was 

going on there, and it's open, from all appearances it's 

remained open over the last weeks, and Ms. Obert was there 

this morning. And I have a declaration from the 

investigator who saw her there at 8:30. 

So if the City really intended to locate these people, 

it's very easy, if they truly wanted to, or if the 

witnesses were telling the truth, we wouldn't see them 

working when supposedly they're claiming they're not 

available or they're not in state, I just don't think it's 

believable. I think at this point the court has given 

every opportunity for the City to produce these two 

material, critical witnesses to answer questions, and 

they're just not going to appear and they're going to lie 

and they're going to deceive the court, and I think that 

that's outrageous conduct. 

Secondly, the court asked me to fol.low up and find the 

four witnesses, or at least see if I could interview them. 

The two medical witnesses, not a surprise to me, have no 
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release, they're unwilling to speak with me at all, and, in 

fact, I got an e-mail from their lawyer, which I attached, 

just so the court could see, and the witne -- and she told 

me that they haven't even been subpoenaed as far as she's 

heard from the witnesses. So to her knowledge they were 

not going to participate at all in the case, and they 

certainly wouldn't talk to me. 

Jeff Obert, who is a family member of the complaining 

witnesses here, we found out from the City, was actually at 

home. I asked to interview him on the 8th, after I 

completed the interviews with -- or the depositions with 

the other witnesses. He didn't show up either. And the 

last witness, who is Ms. Parks, we had an investigator try 

to contact her. She's in the state of Florida. She's 

basically said she's not decided if she's even going to 

come to Washington to this trial and she's not agreed to an 

interview unless she decides she's going to come. 

So I've struck out on all counts. I mean we've been 

placed in an untenable situation. There are six witnesses, 

four of whom who have just recently been revealed to us who 

won't cooperate in any way and can't be interviewed. We've 

got the two material witnesses, and I know the court has 

had a chance to look at the deposition transcripts, and I 

think they bear out everything that I reported to the court 

and maybe a lot more as well. But clearly Ms, Stevens has 
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been advising the City and the court that we wanted to go 

forward with this trial as scheduled. We were forced to 

continue it once because the witnesses wouldn't cooperate, 

and the court had to schedule depositions. They didn't 

cooperate with at the depositions. They finally came 

but refused to answer numerous material questions. This 

court has ordered them to come to depositions since then 

twice to try to remedy the situation. They've refused. 

I don't think that we should be forced to go to trial 

unprepared or to request a continuance, and that's exactly 

what the cases say makes out an 8.3 type of violation. At 

this point We'd ask the court to dismiss the case with 

prejudice, I don't see how we could have a fair trial, no 

matter how hard we tried, given the position that we've 

been placed in, and numerous witnesses who are unwilling to 

cooperate and shouldn't be allowed to testify at a trial. 

THE COURT: Thank you, Counsel. 

City care to respond? 

MS. MCELYEA: Thank you, your Honor. In regards to 

Mr. Maybrownrs original motion to dismiss, was completely 

based on the fact that the two primary material witnesses 

had not shown up for the deposition. Those depositions 

have occurred. The court was given a copy of those 

depositions at the last hearing last week, and when you 

look at the amount of material that was provided in that 
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in those two transcripts, one 81 pages long, the other one 

84 pages long, numerous -- there were very, very few 

questions that they refused to answer. The questions 

regarding the specific incident, they had no problem 

answering. 

The questions that they refused to answer were based on 

medical privilege, doctor-patient privilege, and that was 

invoked, and as you saw going through the transcripts, you 

saw where those were the specific things. 

So the amount of information that was provided within 

those -- that original December 19th deposition covered, 

quite frankly, the majority of the information regarding or 

the facts regarding this case. So the fact that counsel 

says that they refused to answer so many questions is 

rather inaccurate when you look at the amount of 

information that was provided in those depositions. 

So just based on his original motion to dismiss, it's a 

moot point at this point, because those depositions did 

occur. Again, the City goes back to case law that says, 

yes, he's entitled to an interview of the City's witnesses. 

He's not entitled to a perfect or successful one. And, 

again, like I said, the information there was ample 

opportunity to talk about the facts of this case, and that 

was shown in the depositions, of the transcripts that was 

provided. 
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As far as then the material witnesses not appearing for 

the second deposition, we did the same thing that we did to 

the prior, we attempted to serve them with subpoenas to 

appear at that point. There were numerous contacts that 

the police attempted to make in that short amount of time. 

Officer McGrath was told by Mr. Obert at that point that 

they were out of town. The City has no other way -- we 

attempted to make contact with them. The voicemails 

excuse me, the voicemails that we got through to, basically 

the box was full. We could not leave a message. 

So the fact that Mr. Maybrown says she has a business, 

it was open. Businesses are open whether the owners of 

those businesses are there or not. To say that she was 

there, he has no information providing that. 

But the bottom line is, is that in this particular case, 

again, his original motion to dismiss was based on that 

depositions didn't happen, They didn't happen. Everything 

else after that, there has not been an additional motion 

noted at this point. It's just declarations of 

supplementals from the original motion to dismiss. City 

believes that the defense has had ample opportunity to 

interview the two primary witnesses at this point and that 

we would ask the court not to dismiss at this time and 

continue this on the trial track. 

As far as the additional four witnesses, we complied 

8 
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with 4.7 by saying that these are witnesses that the City 

may potentially call, There are oftentimes witnesses on a 

list that we may or may not call. There are some officers 

that are currently on the list. After talking with them 

and going through defense interviews with them, that 

they're not, they'll just be cumulative witnesses at this 

point. So the City has complied with the 4.7 by 

allowing -- or notifying the defense of who those witnesses 

would be. So at this point we are asking that the court 

not dismiss this• case and allow it to proceed to trial. 

THE COURT: All right, thank you, Counsel. 

Anything further? 

MR. MAYBROWN: Just so it's clear for the record, this 

business is a solo operation. There's nobody else that 

works there, and she was present today. If there was any 

desire to make them available, as the court has ordered, 

they could have just as easily made attempts to contact 

them by going to where she's employed. They chose not to 

because to be frank, I think that it's clear that they're 

not going to answer appropriate questions. They'll answer 

what they want to answer, but they won't provide me any 

information that would be appropriate impeachment 

information. That's just the way it is, and that's not 

fair. That's not the way a proceeding should be. We've 

got their notes, and there 1 s no indication in those notes 

9 
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that they refused to answer any of the prosecutor's 

questions, and they discussed mental health in those notes. 

So it's just been not -- a one-way street here, and that's 

not the way the process should be. 

THB COURT: All right, thank you, Counsel. 

All right, well, as I mentioned when I first came out on 

the bench, I've read all of the recent declaration and 

memorandum, as I have since the very beginning of this 

case, and this court makes the following comments, after 

having had the opportunity to review as well both 

transcripts generated as a result of the depositions in 

this case. 

The pattern of the City's witnesses' failure to 

cooperate with defense interviews is well documented. 

We've been here for hearings several times. In short, the 

City's witnesses only agreed to speak initially to the 

defense after the court ordered a deposition, several 

months after the City filed charges against the defendant. 

After the court ordered the deposition, the interview was 

delayed several times but eventually took place. Of note, 

during the one and only interview with defense counsel, the 

witnesses declined to answer questions concerning the 

witnesses' medical prescriptions he was taking and 

apparently under the influence of at the time of the 

alleged assault as well as medical and mental status at the 
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time of the alleged assault and at the time of the first 

interview. The witnesses claimed lack of relevance and 

privilege, and that's clearly indicated in the depositions. 

Defense immediately moved to dismiss and the court 

scheduled a hearing on the matter. The court ultimately 

reserved ruling on the motion, however, and issued remedial 

orders requiring the City's witnesses to sit for a 

follow-up deposition in order to answer the relevant 

questions. The witnesses declined to appear for this 

court-ordered second interview. It was reported to this 

court that police officers were not able to locate the 

witnesses in order to apprise them of the new deposition 

date. Still, one of the witnesses talked to the prosecutor 

by phone, according to the prosecutor's own declaration, 

and when told about the court-ordered interview, the 

witness simply stated: I don't think I can make that. 

The defense again moved to dismiss, and the court held 

another hearing. Concerning the witnesses' failure to 

attend the court-ordered interview, the City responded by 

saying the court did not give the parties enough time, and 

a holiday occurred in the interim making scheduling a 

challenge, 

With the trial readiness now only one week away, the 

court ordered another interview. The court asked the 

prosecutors what day during the remainder of the week would 
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be a good day for the attorneys and the witnesses to meet 

with defense counsel for the follow-up interview. 

Plaintiff's counsel advised the court Thursday was the best 

day and indicated there was no reason why the attorneys and 

witnesses could not be available at that time. The defense 

continued to object and moved to dismiss, stating the 

defendant would have little time to prepare for trial, even 

if the witnesses appeared for a successful interview. 

In addition, defense counsel made the court aware they 

were having to schedule a stenographer for every attempted 

interview and that defense counsel had other court 

appearances throughout the state that were creating 

substantial conflicts. 

In light of the fact that trial was fast approaching, 

the court ordered the interview anyway and ordered that it 

occur on Thursday, January 8th, 2015, over the defense 

objection. 

It is now reported to this court that the witnesses 

again failed to appear for a second time for the 

court-ordered interviews. According to the declaration by 

the prosecutors, both witnesses have left the state. 

In addition, on December 30, 2014, more than six months 

after the government filed charges against the defendant, 

and less than two weeks before trial readiness, the City 

filed an additional witness list endorsing four additional 
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witnesses. The witness list included two medical health 

professionals, a doctor and a physician's assistant. Both 

apparently took part in examining the alleged 

victim/witness after the assault. 

13 

The defense again moved to dismiss charges, citing 

mismanagement on the part of the prosecutors by waiting 

over six months to endorse expert witnesses only days 

before trial. Again, the court chose to reserve ruling and 

urged defense counsel to attempt to interview the 

newly-endorsed witnesses with the time left before trial. 

Today, according to declarations filed by the defense, 

the two medical professionals have declined to discuss 

their involvement in tbis case citing privilege. It's 

interesting to note that the government has endorsed two 

doctor witnesses, albeit late, to testify as to the 

condition of the alleged victim following the altercation. 

Still, both medical witnesses are refusing to discuss the 

case with the defense. Consequently, the defendant will 

hear this crucial testimony for the first time during trial 

in front of the jury. The testimony, and that of others 

this testimony, and that of others, will be a complete 

surprise to the defendant. 

According to defense counsel, the third witness endorsed 

by the City on December 30th, 2014 is Jeffrey Obert. 

Working with the prosecuting attorney, the defense arranged 
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to interview Mr. Obert on January 8th, immediately 

following the depositions. Mr. Obert declined to appear 

for the interview. 

14 

Interesting to note, according to the declarations filed 

by the City prosecutors, it was Mr. Obert that answered the 

door or otherwise talked to police officers prior to the 

January 8th deposition and advised the police officers that 

the other witnesses had left the state. Consequently, it's 

clear to this court that Mr. Obert was at home and 

available for the interview but declined. 

The fourth witness added to the government's list on 

December 30, 2014 is a Corey Parks. According to the 

declaration filed by the defense, this witness lives in 

Florida and has also declined to be interviewed over the 

phone, According to the declaration, Ms, Parks states she 

has not received a subpoena to appear in court. Apparently 

Ms. Parks stated to investigators that she will let the 

defense know if she decides to come to Washington. 

Consequently, there are four witnesses that have all 

refused to talk to defense counsel. These witnesses were 

added to the government's witness list less than two weeks 

before trial readiness and more than six months after 

charges were filed. Now trial readiness is tomorrow. All 

witnesses have refused to speak to defense counsel. There 

are two witnesses who are avoiding interviews with defense 
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counsel and twice declined a court-ordered deposition. 

Because the defendant's speedy trial right expires February 

2nd, 2015, this matter must proceed to trial this month and 

begin on January 20. Defense counsel has not had a 

sufficient opportunity to adequately prepare a material 

part of the defense and the defendant will clearly be 

impermissibly prejudiced if the trial were to proceed this 

month. 

A dismissal of a criminal prosecution is an 

extraordinary remedy, as both counsel bring up many times, 

available only if the accused rights have been prejudiced 

to the degree that the accused right to a fair trial has 

been materially affected. Here the defendant's right to a 

fair trial has been materially affected, in that the 

defendant is now at the point where she is compelled to 

choose between two distinct rights, either proceed as 

scheduled and hear testimony from many witnesses for the 

first time during trial, thereby violating her effective 

assistance of counsel, right to confront witnesses, and 

right to fair due process, or give up her right to speedy 

trial and ask for yet another extension in hopes the 

witnesses may cooperate. The government simply cannot 

force a defendant, a criminal defendant, to choose between 

these rights. 

Defense motion to dismiss pursuant to Criminal Rule 4.7 
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and 8.3 is granted. All charges are dismissed. 

MS. MCELYEA: Your Honor, there is a no-contact order in 

effect for two different people under the same cause 

number, but so -- but on this particular it doesn't specify 

the two, so I don't know if we need two separate ones 

that --

THE COURT: We probably should have two separate ones -­

MS. MCELYEA: Okay. 

THE COURT: -- that indicate the names of each on the 

order. 

MS. MCELYEA: All right, thank you. 

And, your Honor, in light of your ruling, when -- when 

could we anticipate it in writing? 

THE COURT: That's up to counsel. If you want to 

present an order to me. 

MS. MCELYEA: Okay, 

MR. MAYBROWN: Okay, your Honor --

THE COURT: Be happy to review it and sign it. 

MR. MAYBROWN: Your Honor, I have an order which 

reflects what the court has considered and incorporates the 

court's oral ruling. If that would be sufficient with the 

court, that would be sufficient with the defense. If the 

court wants us to prepare findings, we would prepare 

findings and conclusions. I'm satisfied either way, but 

I'll defer to the court. And perhaps the prosecutor would 
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have --

THE COURT: Does the prosecutor wish to be heard? 

MS. MCELYEA: No, your Honor. 

THE COURT: Then I'll sign your order, Counsel. 

MR. MAYBROWN: Okay. 

THE COURT: If you have one ready. 

MR. MAYBROWN: Would this be -- dismissal be with 

prejudice, your Honor? 

THE COURT: It will be with prejudice. 

(INAUDIBLE COMMENTS.) 

THE COURT: Perfect, perfect. Thank you. 

MS. MCELYEA: And, your Honor, in regards to the 

depositions that Mr. Maybrown provided to the court, the 

City at this point, because they were not redacted, would 

ask that those be sealed as part of the record. 

17 

MR. MAYBROWN: Your Honor, we would concur and think 

it's most appropriate. If it turns out that there is a 

need for an appeal, then we might return to the court and 

ask to submit a redacted version, but at this point we'd be 

satisfied with the record that's been made and we don't 

think there's a need to file it. We think that the 

Bone-Club factors would allow for a sealing under these 

unusual circumstances, but would, of course, defer to the 

court. 

THE COURT: Let me reserve ruling on that, Mr. Maybrown 
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and Ms. McElyea. I want to reserve the criteria for that, 

I think you are probably correct. However, the appellate 

case law trending thus far is for open courts and open 

files, and courts are to be slow to seal or close the 

courtrooms to the public, so let me review the criteria, 

and I'll just have my staff let you know one way or the 

other. If I decide not to seal them, then I'll schedule a 

hearing and let' you both address the court concerning that. 

MS. MCELYEA: Thank you, your Honor, 

MR. MAYBROWN: Thank you very much, your Honor. 

THE COURT: All right, I've signed the order. 

MR, MAYBROWN: Thank you, 

(PROCEEDINGS ADJOURNED.) 

--o0o--
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MOTION CALENDAR IN PROGRESS 

WHEREUPON, the following proceedings were had and done o-

wit: 

MR. MAYBROWN: Good morning, Your Honor. 

MS. McELYEA: Good morning, Your Honor. 

COURT: So we're here on City of Kirkland versus Stevens. 

Preliminarily I'll grant the defense motion to strike 

amicus brief filed in this case. There's no provision 

briefs in the Rules of Appeal from courts of limited jurisdi tion. 

And that's for the simple reason that the courts, uh, the 

decisions of the Superior Court are not published so there's no 

precedential value to them, and therefore no reason why 

would want to file an amicus brief in Superior Court. 

The only reason why anyone is here this morning other 

me, the clerk and the lawyers is because of the notoriety of 

e 

an 

Ms. Stevens. But defendant's notoriety doesn't ma-- give a c se 

precedential value. So that said, we're ready to get started with 

the merits. And so Ms. McElyea, if you'd like to go ahead? 

MS. MCELYEA: Thank you, Your Honor. Good morning. Tammy 

McElyea for the City of Kirkland. In this particular-- and d you 

mind if I stay seated, or ... ? 

COURT: That's fine. Whichever you prefer. You're welco to 

come up to the bar or stay, be seated there at the table. 

MS. McELYEA: Okay. Perfect. Thank you so much. The ques ion 

that the City is asking this Court to answer is: How did the trial 

court get to this extraordinary remedy of dismissing these m tters 

under 8.3 and 4.7 without even considering any less drastic 
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remedies, or allowing just this case to go to trial? We are asking 

this Court today to find that the trial court abused its 

discretion in the foll-- in the following manners. 

We look at Court Rule 4.7. There is a provision in that rule 

that states that the Court may at any dismiss an action if t e 

Court determines that the failure to comply with an applicab e 

discovery rule, or an order issued by the Court that is the esult 

of a willful violation or a, or of gross negligence. And tha that 

action prejudiced the ju-- prejudiced the defendant by such 

failure. 

This rule is extremely detailed as to what the obligati ns of 

the prosecutor is. It goes through, um, every single step th t the 

prosecution has to meet. There are two specific subsections f 

that rule that talk about investigations and how no party sh 11 

interfere with the other party's ability to investigate or i pede 

their investigation. 

There is also a second subsection on the ongoing 

disclose where a party discovers additional material and it' 

their duty to continue throughout that process, including th 

trial process, to make sure that that information is provide to 

the other side. They even put in a provision: If discovered uring 

trial the Court shall be notified. 

So the idea that this rule, there's an ongoing duty to 

disclose things. There is no bright line, okay, on this part·cular 

date everybody needs to stop giving everything. That's just ot 

how trial practice works. And in this particular case, the d fense 

claimed that filing a witness list twenty-two days prior to he 
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week of trial was a violation of 4.7. 

Nowhere in the plain language of the rule or in any of he 

case law that's currently active is that the case, or would hey 

find this as a violation. 

The case law is very specific to what they found as 

unreasonable to the prosecutor. Providing discovery day oft ial; 

failing to subpoena a victim for trial; failing to disclose ames 

and addresses of witnesses unless one day-- oh, until one da 

before trial; not being prepared for trial the day of trial; 

failing to disclose exculpatory evidence until the middle of 

trial. These are what the Court, the Washington courts have 

consistently found as unreasonable. 

Giving a witness list twenty-two days prior to trial we k did 

not fall under that extreme case. The defense argues, he eve 

argued during the trial court proceedings that he made attem ts to 

contact these four individuals that were on our witness list to 

no avail because they refused to talk to him. 

And case law also shows us that witnesses, there isn't duty 

for them to talk to the defense. It's the duty of the prosec tor 

not to interfere with those interactions, or prevent, or all the 

case law that we found in regards to this type of situation. The 

prosecutors would say, don't show up to these hearings, or t ese 

interviews, unless I'm there, or the prosecutor is there. Or that 

they've told them don't talk to them or your plea bargain wi l go 

away. That simply isn't the case here. And as long as the Ci y 

does not interfere or engage in impeding on the defendant's 

process then no misconduct and no violation of 4.7 can be fond. 
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If we go-- the only thing that the Court, there are two 

things that the Court ordered the City to do. One was to uce 

our interview witness, our witness interview notes. We did tat 

very promptly. It was done by the end of business day on the day 

the Court ordered that. The other part was that they, he ord red 

depositions. We did, we went above and beyond doing our due 

diligence in order to make that happen. Make the, um, them 

available as best that we could at that point. But again it omes 

back to, this is around what the witnesses did. 

And it's like, even though the trial court found the 

defendant had been prejudiced, the trial court did not find hat 

it was the City's action that violated any discovery rule or 

order, and the trial court didn't find that the City acted 

willfully or in gross negligent, in a grossly negligent mann r. 

Therefore the ... 

COURT: Yeah. It appeared to me that where things fused 

here was that because we had this series of hearings. e 

December 30 th hearing was off. It clearly stated to the Court that 

the two things that the case law indicates you have to have ·n 

order to have a dismissal is a proof by the defense of arbit ary 

action or governmental misconduct and, secondly, prejudice 

affecting the, uh, the right of the defendant to a fair tria 

And that I think was discussed at the December 30 th hear· ng. 

But then the Court, rather than deciding the motion at that oint 

puts it over to January 6th and then to January 13 th
• ose 

hearings all we do is revisit the issue of prejudice affecti g the 

defendant, and there's no more discussion of whether there's any 
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actual, uh, arbitrary action or governmental misconduct. 

MS. McELYEA: And that's correct, Your Honor. And from tat, 

from the case law if, if the trial court could not find that then 

basically the prejudice is moot, because you have to have bo h. 

And in the case law that we found it ba-- it truly states th t if 

the Court cannot find that there was arbitrary action then t e 

only, the only way that the, the next Court can rule is tor mand 

it back to the trial court. 

And that's exactly what we're asking here. Because we n't 

believe that the trial court made any findings whatsoever th 

City's, it was the City's behavior. That basically what the rial 

court did was conflate the City's obligations and their acti ns 

with what the vie-- or what the witnesses did or didn't do. or 

example, answering questions about their medical information. 

Their physician-patient privilege. Those subsequent depositi ns 

were specific to that. It had nothing to do with what the Ci y 

did. 

And, in order for this to be dismissed in this matter t e 

trial court has to find that it was the City's behavior that 

impeded either the defense getting things done, or forcing, nd 

basically strong-arming the victims and the witnesses in thee 

cases to say exactly what the defense wanted them to say. 

In, and, it's like in State v. Clark, the statement of es, 

the defense has a right to interview them. They don't have a right 

to a successful interview. You just can't keep expecting the 

witnesses to come back time and time and time again. Case la 

doesn't allow it. The rules don't allow it. They don't allow for 
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this multiple thing. And you have to be able to find that the City 

did something wrong. And the trial court just simply didn't ule 

in that way. His rule was specifically and focused on what t e 

victims did. What they did. What they wouldn't answer. What hey 

wouldn't show up for specific things. There was no indicatio that 

the City did anything to impede that process. 

COURT: Okay. So Mr. Maybrown? 

MR. MAYBROWN: Thank you, Your Honor. This was an 

extraordinary set of circumstances and many things were happ ning 

side by side as the case moved towards trial. By the eve of rial 

you had six witnesses. Every fact witness in the case was re using 

to comply with the discovery process. You have the two witne ses 

that were thumbing their nose at the Court and refusing to c mply 

with Court orders, and the Court did find they were willful 

violations. 

Secondly, you have the City endorsing right before the 

holiday, six months after the case was filed, less than two eeks 

before the readiness, four new lay witnesses. All of that is 

happening side by side. This deprived the defense of any fai 

opportunity to prepare the case for trial, and the Court so ound. 

What I want to respond to is ... 

COURT: Well, I guess I'm, I'm not sure the Court so fou d. 

The Court certainly said that the defense was presented with 

enormous difficulties by this case. But obviously one of the 

problems we have here is there weren't actual written findin s and 

conclusions entered. There are oral statements by the judge n 

making his decision. And certainly he substantially agrees w"th 
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you Mr. Maybrown that there were enormous difficulties presented 

to the defense. I'm not sure that he actually made a finding that 

it, that it prevented the defense from, from going forward. 

MR. MAYBROWN: Well, first of all, under the RALJ rules, 

because the courts of limited jurisdiction are somewhat less 

formal than these provisions, there's a very specific rule, .lB 

that says the Court must accept all findings, both explicitl made 

and implicit in the Court's findings. 

Here what the Court very clearly found is that endorsin 

these witnesses six months after the trial had been set, les than 

two weeks before readiness without any explanation or 

justification was mismanagement. 

If the Court-- let's, let me, um, get to the hearing, b cause 

I asked whether the Court wanted to enter written findings o 

conclusions and the Court said, you hear from the prosecutor, and 

I can cite to the page. It's page 16 and 17 of that. And, an the 

prosecutor did not want to be heard on this so the prosecuto did 

not seek the entry of findings. 

Now if the Court would say I, it would benefit this Cou t to 

have more explicit findings we could go get more explicit 

findings. But it's clear from this record what the Court was 

saying, and the Court was saying two things. One, there's be n 

these very clear discovery violations where I've entered two 

orders and under 4.7 these witnesses are willfully failing 

abide by these orders. And that's sufficient. The sec, .. 

COURT: Well, but now wait a second. That's not sufficie t. 

That's willful behavior by the witnesses, but it's not by th, the 
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prosecuting agency. 

MR. MAYBROWN: You have to look at 4.7, the second secti n 

which is different than the Superior Court rule. It does not say 

in that section anywhere that the willful violation of the oder 

must be by the prosecutor. It doesn't say that. 

COURT: I agree. It doesn't say that. But both you and I know 

it means that. Because it could not possibly mean anything e se. 

It would be making a fool of the law for it to mean anything else. 

If you look at the history of the rule here, the, uh, local ule, 

or the, the rule for limited courts is patterned after the 

Superior Court. 

And in the Superior Court rule both of those provisions are 

in, it's, it's, we're talking about subsection 7 and there's a 

little i's, one, two, three, etc. And in the Superior Court ule 

there's only a i and a ii. The ii in the Superior Court rule deals 

with lawyers and the iii in the, um, in the local court rule is 

the same. 

What they've done in the local court rule, which was doe 

after the Superior Court rule is break out the first one tha has 

the more general discussion of discovery violations and poss'ble 

remedies. And they separated the, the, out in the second par, 

those situations which rise to a level of considering dismis al. 

Because in the Superior Court rule, unfortunately, it esn't 

give you what the case law tells you, which is that you have to 

have the two elements of governmental misconduct or arbitrar 

action and prejudice affecting the defendant's rights. And tat, 

the case law on that had developed by that time so I think t ey 
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felt it was necessary to break that out so you substated that 

separately. 

You're right. It doesn't say in a second, that the, 

specifically say that it has to be the, the government that oes 

it. But it would just, well it just would destroy any action at 

all if that were not true. All you'd have to do in any case s 

defendant has, says at the time that, that the crime was 

committed. I was at my buddy Al's. Al gives a statement to e 

police saying, yeah he was there. Then the, they, you know, eople 

try to go interview him. He refuses to be interviewed. The Curt 

issues a subpoena or a material witness warrant. Al takes of and 

disappears. 

Defense moves to dismiss. We've got willful action. rly 

Al is willfully refusing. That materially prejudices the 

If what Al said was true it would be an alibi. We'd be dismi sing 

cases right and left. But not on the basis of any government 

action, but just because somebody else related to 

doing. 

MR. MAYBROWN: Well, Your Honor, I think the problem-- w 're 

getting the two mixed. I think the Court certainly was autho ized 

to strike these witnesses given their refusal to cooperate. nd ... 

COURT: Right. And I agree with you that that's, that's 

potential thing. But that's not, of course, what he did. 

MR. MAYBROWN: Well, but there's a reason why he didn't o 

that, and it's in the record. He said, the cost-- and this i at 

page 26 of the hearing on Jan, January 6. Both parties have rgued 

and I believe testified that the police have acknowledged, t ere's 
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no other witnesses to this case. So it would have been, it would 

have been the same essentially. If you're asking that it wou d 

have been cleaner to say, oh I'm going to strike the witness s. 

And then, do you have a case? No, we don't have a case. We c uld 

have that conversation but it had already been conceded that that 

was the point. 

So I think that, we could go back and the Court could ke 

more explicit and you could have beautiful detailed findings 

which would get us to exactly the same place. And even if th's 

Court was going to say the judge should have struck the witn sses 

initially, there was no other alternative remedy that was 

possible. They never suggested an alternative remedy at any ime 

during the hearings. 

The Court moved along and gave chance after chance afte 

chance to rectify the situation. By the time they got to the day 

before the readiness there was no proposal, give them one mo e 

chance. We can help arrange the interviews with these four 

witnesses who have been identified. 

Once the Court strikes the six witnesses there's no cas . It 

was conceded. So it seems to me that if the Court's concern s 

that there's not explicit findings saying, I find gross 

mismanagement, or, I find gross negligence on the part of th 

prosecutors, we'll go back and we'll just get that. I haven 

doubt that the Court will enter such findings and clarify it s ... 

COURT: Well, but there wouldn't be any basis for enteri g 

those findings. I mean, and that would ... 

MR. MAYBROWN: That's, that is untrue. 
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COURT: There, there clearly is not evidence of gross 

mismanagement or arbitrary action, or willful violations by he 

prosecuting agency. Now there is by the witnesses. But, but, but 

you're conflating the witnesses with the prosecuting entity. 

MR. MAYBROWN: Then what, what is the defense to do when the 

State, six months after the trial, the case is filed, just to 

weeks before trial readiness announces four witnesses. Two o them 

are expert witnesses. There's no justification. We can't pre are 

for them. What is the Court to do? Say, well, that's tough 1 ck. 

You've got to just hear what they have to say the first time on 

the stand? 

COURT: No. 

MR. MAYBROWN: They gave us no time to get, they gave us .. 

COURT: No. There, there are other remedies Mr .... 

MR. MAYBROWN: Well, the other remedy would have been to get a 

deposition, but there was not sufficient time to get deposit"ons 

under the rules because they announced them so late in the d y. 

And the judge said, try to interview them and then we'll, um 

we' 11 reach that issue. But it seems to ... 

COURT: Well, well the next step for the judge would hav been 

to simply say, if you can't interview them by X date then th y're 

going to be stricken. Because-- now those witnesses are not 

essential to the City's case. The City could go forward with ut 

those witnesses. It might not like to do it that way, but th se 

witnesses are not essential to the case. 

MR. MAYBROWN: So, well, so what the Court seems to bes ying 

is, the Court could have struck the two witnesses who failed to 
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comply with the orders based on 4.7, and the other four witnesses 

based on their, um, being endorsed so late in the game. That would 

have led to the same exact result. 

COURT: Well, but I don't think, I think you're hurdling a 

couple of steps Mr. Maybrown in terms of striking the, the to 

witnesses, the alleged victim witnesses. Because what happen d 

was, of course, that you initially moved for dismissal on th 

ground that they refused to be interviewed by you, and I 

understand why you would do that. 

And, but, of course, by the time we got the hearing on 't 

there actually had been a deposition. There had been an 

at the hearing of a refusal to answer certain questions 

tion 

e 

grounds of medical privilege. Now, ultimately the trial judg 

determined that that medical privilege could not be asserted under 

those circumstances, or at least not blanketly asserted. 

One might have been able to, to say that they didn't ha ea 

right to, to, I mean to, they didn't have to reveal all thei 

medical information but they certainly should have been will'ng to 

answer any questions about medications that would relate to heir 

ability to perceive events or to be able to relate them 

accurately, and so on, at trial. 

But, the thing is, is that assertion is by the 

counsel. Now the witnesses' counsel it appears made that, 

claim of privilege in good faith. The judge ruled against he on 

that, but, I think at that point then you need to go back an, 

and, uh, and find out whether that you can get the answers o not. 

Now, I realize that, that you were up against time pressures. But 
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I don't think that just because it's gotten that close it just 

automatically means that we go to the nuclear option and, 

dismiss the case. Dismissal of the case requires willful or 

arbitrary action on the part of the government, not on the b sis 

of the witnesses. 

MR. MAYBROWN: Well, Your Honor, given the Court's, um, 

think the Court's lack of, um, appreciation or understanding of 

exactly what was happening in the trial court, what I would sk 

the Court to do is to remand us back to the trial court for ntry 

of findings and conclusions to protect this appeal. We offer d 

that opportunity. The prosecutor said it wasn't necessary. T ey 

chose to appeal. The judge said he would, um, he'd ask the 

prosecutors if they thought it was necessary. 

I think that we would be in a much better position. The Court 

could say, if Your Honor would appreciate it, that, I'm goin to 

strike the witnesses based on their willful violations. And 

we will see, I think, very clearly that we will ultimately b 

the same place. But, the real question, of course, is whethe 

was an abuse of discretion for the judge to rule the way he 

hen 

in 

it 

id. 

Having been told by the State-- or, the City, excuse me, that 

they're the only witnesses and we won't have a case if they on't 

testify. I understand why the trial judge said, I'm, we're g ing 

to dismiss the case because there's no way that a case can p oceed 

given all that's happened. 

And I think the judge will make a very explicit finding of 

gross negligence in terms of them identifying the witnesses t the 

time they did, for very specific reasons. But I think it's v ry 
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unfair to put the burden on us to try to show you why the hoops 

were, um, set out the way they were. And more so ... 

COURT: Well but, now wait a second Mr. Maybrown. The bu den 

is on the defense when it makes a motion to dismiss under th rule 

that requires the defense. It's an extraordinary remedy. Im an 

obviously ordinarily in a criminal case there isn't, aren't ny 

burdens on the defense. But when the, but when the defense c mes 

forward and affirmatively says, you gotta get rid of this ca e 

Court, because one, the government is engaged in arbitrary o, or, 

is engaged in misconduct or arbitrary action; and, two, it 

prejudicially affects the defense then, yes, the defense has the 

burden on that. 

MR. MAYBROWN: Well, I understand. But here we're, the 

question is whether any reasonable judge in Washington, with 

these circumstances, could have reached the decision it ed? 

COURT: No, that's not the proper ... I realize that there re 

cases that articulate the standard that way but that, that's a 

fundamental misstatement of what, what the, abusive discreti n 

means. It's a decision made for untenable grounds or for unt nable 

reasons. And the untenable grounds here is that there is no 

finding by the trial court of a governmental misconduct or 

arbitrary action. 

MR. MAYBROWN: Then I think that the Court should allow s to 

return to have findings entered, because I think that this Curt's 

not having a fair full record. I do think that in fairness t the 

trial court and to the proceeding as a whole, rather than th 

Court say, well, I don't see the findings here, or they're n t 
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clear enough. Given that there's a very clear RALJ rule that says 

this Court should infer. But for the sake of the record and or 

the sake of this Court and its proceeding, I think the Court 

should just remand us and let us enter findings. 

COURT: Well, I'm certainly happy to infer Mr. Maybrown, if 

you can point me to something in the record that, that would allow 

me to infer that the Court actually found governmental misco duct 

or arbitrary action on the basis of something, of, you know, but 

there, it isn't there. What's there is an enormous litany of of 

concern about prejudice to the defense. And I grant you that 

there, there is significant evidence of that. But it require both 

elements. It can't just be the one. 

MR. MAYBROWN: Well, well I understand. But the Court di say 

over and over again that the identification of these witness s, 

six months after the case had been filed, without justificat'on, 

two weeks before trial, and it was a holiday as the Court mi ht be 

aware. 

COURT: Right. Right. 

MR. MAYBROWN: Uh, and you, that, you confer he was g 

gross mismanagement. But if this Court wants to have the spe ific 

finding of arbitrary action I think that we should go back d 

make it more explicit. I don't think the Court should send 

we're going to, we're going to get in a situation 

the Court is not, not making an inference because it doesn't have 

a full enough record. But I, I do think that that would bet e 

appropriate way to handle this case. 

I've been involved in appeals before, for example, in 
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suppression issues where the Court of Appeals says we need more 

clear findings so we can rule upon it. I, I don't think that that 

would be unwise in this case, if you want a more complete re ord. 

But I think it would be unfair to say this is untenable with ut 

giving the trial court a chance to be more explicit in why h was 

making those findings, and we can do that. 

And in fact, I, I contemplated that at the time but the 

prosecutor said they didn't think it was necessary, or at le st 

they didn't ask for that opportunity. It maybe lined the s a 

little bit. But whatever the intention was, I think that tha 

would be the more appropriate course. Because either way we ave 

to have the trial court have a chance to explicate. 

COURT: Okay. Well, I don't think that's going to get us 

anywhere Mr. Maybrown. The problem is that this thing went of the 

rails when we had this series of hearings and we lost sight f 

what the original basis that the motion was. Because we kept 

coming back with new hearings and the only thing that was 

discussed was the prejudice for the defense. 

Now, you may very well be able to accomplish the same r sult 

for your client upon remand. Because if what I think the tri 1 

judge is well within his rights to do is to say that okay, t ial 

is on this date. If the defense does not have by this date a ead 

of trial the medical releases that are necessary to talk to he 

professional witnesses, the opportunity to interview people, then 

we're going to have a hearing on this date and which would b 

shortly thereafter, that deadline. And if, in fact, you don' have 

those then the Court goes through the process of determining okay, 
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this is material that's essential to the defense. It's unfair to 

go forward. There isn't any lesser sanction that would, woul 

allow it, and exclude the witnesses. 

Now, excluding the witnesses it may, it's different bee use 

it's not finding misconduct on the part of the government, i's 

finding these witnesses are prohibiting it. And it may accom lish 

the same thing, but there is a significant procedural differ nee 

between the one and the other. 

MR. MAYBROWN: Well, well I have to say, the Court doesn't 

have the full story. We filed actually after the original mo ion 

to dismiss a document of renewed motion to dismiss, which wa 

actually what was ruled upon. Not the initial motion. So, I 

actually think that, uh, we should have an opportunity to en er 

findings and conclusions rather than start from ground zero. 

Because basically what this Court has done is started the cl ck 

all over again and gives the City another, uh, forces a 

continuance is basically what, what's going to happen here. 

So, rather than the former, I think that the latter is he 

more fair remedy, given the situation when we offered the 

opportunity to provide findings, rather than the Court sayin, 

well, I'll just give them-- let's start again and see what h ppens 

now that they've, um, we've been through the process for mon hs 

and months and months. 

So, um, I don't understand why the Court would put us i that 

situation, where we have to start from ground zero, 

could re-file the case as if nothing happened. 

COURT: Okay. Well, I appreciate your position 
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but I disagree with you. I think that it's fundamentally important 

that the trial court keep in mind the basis of the motion th t 

it's ruling upon, and that it has to find the elements of th t, of 

what the defense has asserted as a basis for dismissal in or er to 

be able to dismiss. 

And so I think that, that yes, that you need to go back to 

the trial court and go through the process again. Now, obvio sly 

you're pretty well along in the, in the process and I think ou're 

in a position to be able to ask the trial court to set some 

deadlines for, by which you have to have stuff, or else we 

to be looking at excluding witnesses. But I think we gotta 

through it properly rather than, you know, deciding after th 

fact, well, it would accomplish the same thing so we'll just go 

back and let the trial court enter some, some orders on that. 

MR. MAYBROWN: Well, I actually think that the Court is 

reading the record as narrowly as possible and not finding, h, 

not giving any credence to the motions that were filed. Beca se 

there was a renewed motion specifically articulating what th 

standard was. The judge cited the rule. He articulated the 

standard. He noted that it was an extraordinary remedy and is 

was an extraordinary situation. 

So I, I can't disagree more strongly with the, this Cou t. 

And it really is fundamentally unfair to put us into this 

situation once again when we never had a fair chance to got 

trial the first time. 

COURT: Okay. Well, I appreciate your position. So if yo have 

an order for me Ms. McElyea I'll sign it. 
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MS. McELYEA: Your Honor, unfortunately we don't have a copy 

of it. It's not with us. Do you want, is it all right (inaud'ble). 

COURT: Okay. Yeah, if you want to, uh, prepare an order then. 

MS. McELYEA: That would be fine. Okay. 

COURT: Okay. So thank you counsel. 

MOTION CALENDAR CONTINUES 
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I. IDENTITY OF PETITIONER 

Pursuant to RAP 2.3(d), Petitioner Hope Stevens asks this court to 

grant review of the decision designated below in Part II of this motion, 

II. DECISION BELOW 

Petitioner seeks review of the Superior Coul't's decision of October 

2, 2015 remanding the case to the Kirkland Municipal Court and finding 

an abuse of discretion by the lower comt. (Appendix A). 

ID. ISSUES PRESENTED 

l. Is it error for a Superior Colut, sitting as an appellate court in a 

RALJ appeal, to reverse because the trial judge failed to enter 

written findings of fact and conclusions of law, when RALJ 

9.l(b)(2) states that the appellate court "shall accept those factual 

determinations , , . that may be reasonably infe11·ed from the 

judgment" of the court of limited jilris<liction? 

2. Did the Superior Comt so far depait from the normal course of 

proceedings as to call for review by this Comt when it ignored 

both RALJ 9.l(b) a11d the well settled test for determining whether 

a trial court had abused its discretion? 

IV. STATEMENT OF THE CASE 

On June 23, 2014, th.e City charged Stevens with assaulting Teresa 

Obert and C.O. (Appendix B), Stevens maintains th.at C.O. (her 6'9", 280 

pound, 17 year-old nephew), attacked her with a broomstick handle, and 

that she did not assault anyone. Deel, Jvfaybrown, ifif2-4. (Appendix C). 

A. November 4: Order Granting Defense Motion for Depositions. 

The two alleged assault victims retained their own attomey, and 
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refused to cooperate in arranging to be interviewed by defense counsel 

Todd Maybrown. After Maybrown made several unsuccessful attempts to 

interview them, he filed a motion for an ordel' permitting him to depose 

them. (Appendix D). 011 November 4th the Municipal Court granted that 

motion and issued an order stating that "the defense may schedule 

depositions with witnesses T.O. and C.O. at counsel's discretion." 

(Appendix E). Trial was postponed from November to January. 

B. December 2: Witnesses' First Failure to Appear and Stevens' 
Subsequent Motion to Dismiss, or for Alternative Relief, 

Maybrown noted the depositions of Obert and C.O. for November 

25th. (Appendices F & G), At the prosecutors' request, Maybrown 

rescheduled their depositions for December 2nd
, (Appendix C, ,r,rl6-J7). 

Copies of new notices of deposition for the new date were emailed to the 

attorney for Obert and C.O. and their attorney confirmed their receipt. 

(Appendix C, 'lfl 7). But on the morning of December 2nd both Obert and 

C.O. failed to appear, (Appendix C, ifl8). 1 

On December 9tl1 Stevens' counsel filed a motion to dismiss, or in 

the alternative, for a11 order precluding the witnesses from testifying at the 

upcoming January trial. (Appendix .H). The motion was noted for 

1 Their attomey sent an e-mail stating that her clients were refusing to appent' because 
tl1ey had not been served with subpoenas. Maybrown responded that CrRLJ 4.6 did not 

require a subpoena. merely a notice of deposition, and he ptotested th~ ~ttomefs 

behavior of accepting the notices., and then disregarding them two weeks later on the 
grotmd that they were not accompanied by a subpoena. (Appendix C, ~118-20). 
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December 30, 2014, 

C. December 19: Prosecution Witnesses Appear for a Deposition 
But Refuse to Answer Key Questions. 

Before the December 30th hearing could take place, on December 

11 th the City prosecutors contacted Maybrown and info1med him that the 

two witnesses were now willing to appear and be deposed, but they could 

not do that until December 19th. (Appendix I, 112). Maybrown reset the 

deposition again, and this time, on December 19th the two witnesses did 

appear, but they refused to answer many questions. Id., 11~ 3, 4 & 10, 

For example, witness C,0, acknowledged that he was on 

medication both at the time of the deposition and at the time of the alleged 

assaults; but when asked to identify the medication his counsel told him to 

refuse to answe1· the question. Id., ~5. When asked why he failed to 

appear at the December 2nd deposition, C. 0. said that he was in the 

hospital, and that tlus hospitalization was related to Stevens' alleged 

assault, but he refused to answer any questions about that hospitalization. 

Id., il6, He also refused to answer any questions about his history of 

mental health problems, his supposed head injuries, and his prior 

statements and text messages regarding the charged incident. Id., 110. 

Similarly, Obert refused to answer questions about C.O.'s alleged 

"tmumatlc bmin injury" that was allegedly inflicted by Stevens. Id., 1[11. 

Portions of their deposition testimony were radically different from 
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the statements they initially made to police. For example, Obert originally 

stated she was in a bathroom and did not witness the alleged assault on her 

son; but at the December 19th deposition she testified that she was present 

and did witness it. (Appendix I, 'if20. Shnilm·ly, both Obert and C.O. 

testified that Stevens pushed Obert down a flight of stairs, although neither 

had ever made that claim before. Id, 'if22. They claimed that the police 

reports of their initial statements were false. RP I, 6." 

Since inconsistencies between statements can be powerful 

impeaclnnent evidence, Maybrown made a discovery request for copies of 

the prosecutors' notes of their own witness interviews. Id, 'if24-28, The 

City refused to produce these notes, claiming that they were protected by 

the work-product privilege, and the City persisted in this refusal even after 

defense counsel cited them to Stale v. Garcia, 45 Wn. App. 132, 724 P.2d 

412 (1986). Id., 'if25 and attached Letter of December 23, 2014, Garcia 

specifically rejected the argument that a prosecutor's notes of a witness 

interview were per se work product. !cl at 138. 

Finally, in the course of the December 19th depositions, defense 

counsel learned that critical physical evidence had been destroyed. 

Although Stevens told Kirkland police officers that C.O. had hit her on the 

2 RP I refers to the Municipal Comt hearing of December 30, 20 I 4; RP ll and RP Ill 

refer to the Municipal Court hearings of January 6 and January 15, 2015. RP IV is a 

transcription of the oral argument held before the Supetfor Court on October 2, 2015. 
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head with a stick, the officers never collected this piece of evidence and 

never even photographed it; at his deposition, witness C.O. disclosed 1hat 

he had recently burned the stick, Id., ff29-30. On the date of the incident, 

believing that C.O, may also have handled a gun during tl,e incident, 

police asked C. 0, to show them his gun, but he claimed he couldn't find it. 

At the December 19th deposition, C.O. acknowledged that he had found 

the gun but he had destroyed it so it no longer existed. Id., 131-32. 

D. December 30: The Municipal Court defers ruling, orders a 

second deposition, gives the witnesses another chance, and 

orders the prosecutors to produce its interview notes. 

In light of the wit11esses' refusals to answer at their December 19 

depositions, Stevens supplemented her motion to djsmiss, noting that (1) 

the sched1tled trial date was fast approaching; (2) one of the witnesses had 

destroyed evidence; (3) the City prosecutors were refusing to disclose 

documentary impeachment evidence; and (4) that the witnesses were 

refusing to answer highly relevant questions. On December 30th the 

Municipal Coud considered Stevens' motion to dismiss, The City did not 

produce any evidence at this hearing and thus did not dispute anything 

stated in the declarations submitted by Stevens' counsel. RP 1, 3. 3 

'Neve,iheless, the City argued that the Cornt should not rely on attorney Maybrown's 

declaration as to what happened at the December 19th depositions, and faulted him for not 

supplying the Comt with t1-anscripts of them: "He has provided no transcript of the 

deposition, and thereforn everything he is stating under his declaration is hearsay . ... 
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The ptosecutors acknowledged that they had refused to provide 

defense counsel with copies of their notes from the interviews that they 

had conducted with the witnesses stating: "Our notes are our work 

product. They contain trial strategy and preparation mate1ials, and the 

defendant is not entitled to them." RP I, 23. The City did not respond to 

Stevens' citations to the Garcia case and to CrRLJ 4.7(a)(i); '1 nor did it 

disc11ss its obligations under the due process clause.5 Nor did the State 

offer to submit its interview notes for in camera review so the Couit could 

determine if there was any work product within it that should be redacted. 6 

Finally, the City argued that while it had been difficult to anange for 

defense counsel interviews of the witnesses, since they had ultimately 

been deposed on December 19th fue delay in providing that discovery had 

not caused Stevens to suffer any prejudice. RP I, 19-20.7 Without either 

there ls no transcript of what they said ... we haven't seen those1 and yam Honor hasn't 

had a chance to review those .... [they] have not been pJ'ovided." RP l, 16" 17. 

'1
 Garcia holds, Hour courts, in interpreting CrR 4.7} have also rofuscd to insulate 

mntel'iaJs from discovery simply because a statement WflS taken or notes compiled by an 

attorney." Garcia at 138, citing State v. DeWi/de, 12 Wn. App. 255, 257, 529 P.2d 878 

( 1974) (witness White's statement "was taken by n deputy prosecuting attorney" but was 

not disclosed to the defendant. nwe agree that the deputy prosecuting attorney eJ1'ed.11
). 

See also RP I, 24 ("Criminal Rule 4.7 says that they're required lo provide all oral 

statements of their witness - of citese witnesses. And Stale v. Garr;ia says, and I'm 

quoting: Notes taken by prosecutors are not work product.n) 

'See UnitedStatesv. Bagley,473 U.S.667, 676-77 (!985). 

6. See Garcia, at 139. 
1 H(H]e's got his impeachment evidence, That is what the purpose of these meetings 

and depositions are ... and he's now received that information, because the depositions 

lasted for an hour and a half of each of the individual people, and he had more than ample 

opportunity to delve into tl1e facts ... and get his impeachment evidence." 
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admitting or denying that the witnesses had refused to answer several 

questions, the City argued that defense counsel had "conducted a 

successful deposition of the witnesses with rngard to any and all facts of 

that happened that night . , , , " RP I, 21, Stating that the depositions had 

"already happened," and ignming the witnesses' refusals to answer, the 

City argued that no additional depositions were necessary. RP I, 23. The 

City claimed that since the trial was schedtiled for January 20th the defense 

had plenty of time to complete its trial preparation. RP I, 15. 

Attorney Maybrown concluded by stating that he would happily 

provide the court with the transcripts of the depositions as soon as he 

received them,8 but that given the sh01t amount of tune remaining before 

the trial date he believed that the Cou1t should either dismiss the case, or 

at the very least exclude the testimony of the alleged victims. RP 23-25. 

The trial court judge then made his ruling. He did not grant 

Stevens' motion for dismissal at that time. But the judge stated that 

defense counsel had acted propedy and promptly9 and he specifically 

recalled that he had already ruled ("back on November 411
'") that the 

defense was entitled to take depositions because of the "repeated refosal of 

8 See also RP It 12: Hl've asked that they be expedited, and if the court wants to see 

them, we Id ~sk to provide them ex pa rte so the court could review them. u 

, 
11Defense co\lnsel properly issued wi-itten notices of the depositions confirming the 

date and time, Those were provided to all counsel involved in this ease .. , ." Rl' I, 25. 
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the material witnesses to sit for a repo1ted interview." RP I, 25. The 

Comt forther noted that when the prosecution asked if they could 

reschedule the depositions, as a professional courtesy defense counsel did 

as requested, and sent new notices to all counsel resetting the date to 

December 2nd. RP I, 25"26. Noting that the witnesses then failed to show 

up for the deposition on that day, the Court then faulted the prosecutor for 

not promptly responding to defense counsel's request to set still another 

date for the depositions. RP I, 26. He noted that it was not until the 

defense had filed a motion to dismiss that the prosecutors took any action: 

On December 11 tl,, 2014, after the comt scheduled this 

hem'ing to address defense counsel's motion to dismiss, the 

prosecutors c11lled defense counsel indicating that the 

witnesses would now agree to a deposition on December 

19tl1, 2014. That deposition took place, 

RP I, 26"27 (emphasis added). 

Furthermore, the Court specifically rejected the City's argument 

that the depositions had provided the defense with ample opportunity to 

prepare for trial, ruling that the City's witnesses had in1properly refused to 

answer relevant questions as to whether C.O. was using his medication at 

the time of the assault, or at the time of the deposition,10 and whether his 

10 "These are relevant inquiries .... Just as it is relevant to lmow whether a witness is 

under the influence of intoxicants at the time he or she is testifying in court or at a 

deposition or nt the time he or she ls witnessing an event> so ft is rnlevant to know if a 

witness is under the influence of medfcation .... n RP I> 27. 
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recent hospitalization was related to the charged incident.11 

Although he rejected the City's contention that the defense had 

been given a fair oppo1tunity to prepare for trial, the Collrt ruled that it 

would not yet make any ruling on Stevens' motion for a dismissal. The 

Court deferred ai1y ruling until it had reviewed the deposition transcripts, 12 

but at the same time, the Court issued several "remedial orders." 

• Noting there had been substantial changes in the witnesses' version 

of the events, the Court Ol'dered "all prnsecutor notes and 

recordings, if any, concerning those [prosecutor} interviews be 

tumed over to defense counsel by today at 4:30 p.m." RP I, 29. 

• Rejecting the City's argument that the December 19u, depositions 

had been adequate to comply with the discovery rules and d11e 

process, the cmut ordered the City's witnesses to submit to "a 

second deposition ... to take place this Friday, January 2nd
, at 8:30 

a.m., here at Kirkland Municipal Cowt .... The prosecutors are to 

be present and assist with the interview." RP I, 29-30. 

• Finally, the Court made it clear that the City's witnesses were to 

answer all relevant questions. 13 RP I, 30. 

11 0 This, likewise. was a relevant inquiry. If the mateda1 witness went to the hospital 

as a result of the alleged assault ... , the doctor's assessment and other physical and mental 

conditfons having to do with this hospital stay are relevant and discoverable." RP I, 28. 

u "The City is te-sisting the motion) arguing , , , that this court sh01.1ld not make a 

ruling concerning the alleged obstructionist efforts of government witnesses until this 

court has reviewed the lranscripts of the deposition. Still defense counsel mentions in his 

briefing lhat he presents some surumat'ies of the deposition for U1e court as an officel' of 

tile couit. The ptosecufillg 1,ut/wl'ity has not denied the V/llitlity or subsf(lntlve 

/1111g11"ge of tlie i/efense s11mmar/es presentet/ to this court In her b1wji11g. The com/ 

will nouetflefess delay ruling 011 defense motiom; 1mtJ/ fl'(mscripts are flvailuble." RP 1, 

29 (emphasis added). 

B HAt the deposition this Fliday, so long as the inquh'ies are relevant, the interview 

should be lmfettered. Thfa will include irtquiries concerning the witnesses' use of 

alcohol. drugs or prescribed medicines at the time of the incident, mental health issues, 

hospital stays that occurred as a result of this case, et cetera." RP~ 30. See also Order 

on Def's Motion to Dismiss or For Altemative Relief, dated 12/30/l4 (Appendix J). 
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E. December 30: The City Amends Its Witness List to Add Four 

New Witnesses, Including Two Expert Witnesses. 

On the same day as the hearing on Stevens' motion to dismiss, the 

City amended its witness list by adding foll!' new witnesses, including two 

expe11 witnesses. (Appendix K). As the trial judge later noted, the City 

never offered any explanation as to why these witnesses were not 

identified until six months after charging. RP IV, 13. 

F, January 2: Renewed Defense Motion to Dismiss. 

On January 2, 2015, Stevens filed a renewed motion for dismissal 

of the case. (Appendix L), She argued tliat "the City's handling of this 

case as it has proceeded to trial constitutes gross mismanagement 

warranting the imposition of an extraordinary remedy." Id. at 1-2. In her 

motion she noted that: 

• the City had no basis to claim that any of the four new 

witnesses were "only recently 'discovered"'; 

• the January 14th readiness hearing was now 12 days away; 

• the defense could not possibly interview the four new 

witnesses before the time of trial; and 

• the defense would be unable to find and identify potential 

defense rebuttal expert witnesses in the time remaining 

before t1ial. 

Id. at 2. Stevens also noted that while the City prosecutors had complied 

with the Courl' s order to produce its interview notes, the notes showed 

that the prosecutors' witness interviews had been conducted on October 

z4tt• and yet they were not turned over until the afternoon of December 
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30u, when the Court ordered them disclosed. (Appendix M, ,r,r 4-6), 

G. January 2: The City's Witnesses Fail to Appear for Deposition. 

Also on January 2nd witnesses Obert and C.O. failed to appear for 

the second comt-ordered deposition. RP II, 4 & Appendix M, 'j\7-9. A 

prosecutor confirmed that she had notified Obert of the deposition date 

and tbat Obert had replied, "I don't know ifwe can make that." Id., ~22. 

H. January 6: The Court gives the City's witnesses a third chance 

and orders they submit to deposition on January 8w. 

On January 6th yet anotber hearing was held. The Court was 

informed that the City's alleged victim-witnesses failed to appear for 

deposition on January 2nd• RP II, 5. The Court noted that the readiness 

hearing was now only one week away, and that it was conceded by all 

parties tbat the two witnesses who had failed to appear were the only 

witnesses to the alleged assaults. RP II, 25-26. The Court said it wanted 

to read the transcripts of the depositions where the witnesses had refused 

to answer pertinent questions, and that it was going to give the witnesses 

yet another chance before it 111!ed on the motion to dismiss. RP II, 27. 

For the third time the Com-t again ordered the witnesses to appear for a 

deposition. RP II, 27-28. The ColU't ordered them to appear at the 

Municipal Court on January 8th for a deposition. RP II, 29. One of the 

prosecutors said she was unaware of any reason why the witnesses could 

not appear on that day, and said she had "no reason to understand that they 
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would not follow the court's order at this point." RP II, 28. 

The Court also directed defense counsel to make every effort to 

interview the City's recently disclosed expert witnesses. RP II, 30. 

I. January 8: The City's Witnesses Again Fail to Appear. 

On January 8th the two alleged victim-witnesses again failed to 

appear at a court ordered deposition. RP III, 3 & Appendix N, ,rs. 

J. January 13th
: Municipal Court Grants Dismissal Motion. 

At the readiness hearing on January 13th the Court was told that the 

City's witnesses had failed to appear on January 8th
• RP III., 3. The Court 

was also infmmed that defense counsel had attempted without success to 

interview the City's recently disclosed new expert witnesses. An attoiney 

representing the two medical expe1ts had told defense counsel that the 

doctors could not and would not submit to an interview because (1) they 

had no patient release authorizing them to speak to defense counsel and 

also because (2) neither docto1· had been subpoenaed for trial by the 

prosecution. (Appendix N, if8). As to the City's two new lay witnesses, 

one of them failed to appear at the time scheduled for his defense 

interview and the othe1' told the defense investigator that she currently 

lives in Florida and had not yet decided whether she would agree to attend 

the scheduled trial. Id., iflO. 

After listening to argument, the tdal judge granted Stevens' motion 
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to dismiss. RP III, 15-16. In his oral ruling the trial judge specifically 

found fault with the City for disclosing four new witnesses two weeks 

before the readiness hearing, one of whom had left the State. RP III, 12-

14, The court's complete ornl ruling is attached as Appendix O. The 

Court entered a written order dismissing the charges with prejudice, and 

which specifically stated that "IN REACHING THIS DECISION the 

Court further incorporates its oral rulings ofNovember 6, 2014, December 

30, 2014, January 6, 2015 and January 13, 2015." (Appendix P), 

K. Superior Court Vacates Municipal Com·t's Dismissal Order 

On Ground That Municipal Court Made No Finding of Fact 

That City Engaged in Willful or Grossly Negligent Conduct. 

At the oral argument of the RALJ Appeal, the City argued that the 

trial court judge did not expressly find that the City willfully or 

negligently violated the discovery rules: "[W]e don't believe that the trial 

court made any findings whatsoever that , , , it was the City's behavior 

[that prejudiced the defendant)." RP IV, 5-6. The City agreed that its two 

victim"witnesses had acted improperly, but claimed that the Municipal 

Cou1t never made any finding "that the City did something wrong" which 

prejudiced the defendant. RP IV, 7. 

Stevens atgued that the prosecution's delay in waiting to identify 

folU' new witnesses until less than two weeks befOTe the readiness hearing 

was governmental misconduct that "deprived the defense of any fair 
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opportunity to prepare the case for trial, and the Court so found." RP IV, 

7. The Superior Court judge did not agree, and faulted the Municipal 

Court for not entering any written findings of fact and conclusions of law: 

COURT: Well, I guess I'm, I'm not sw•e tlte Com•t so 

found. The Court certainly said that the defense was 

presented with enormous difficulties by this case. Bui 

obviously one oftlte problems we have fte1·e is there we1·e11't 

actual w1•itten fin/lings and conclusions entered. Tfiel'e are 

oral statements by the judge in maldng his decision. And 

certainly he substantially agrees with you, Mr. Maybrown, 

that there were enormous difficulties presented to the 

defense. I'm not sure that he actually made a fi1uling tlt1tt 

it, that it prevented the defensefrom,ji•om going forward. 

RP IV, 7"8 (emphasis added). 

Stevens' counsel replied noting that the RALJ rules required the 

Superior Court to accept the "implicit" findings made by the trial court: 

MR. MA YBROWN: Well, fast of all, \ll1der the RALJ 

rules, because the comts of limited jurisdiction are somewhat 

less formal than these provisions, there's a ve1y specific rule, 

9.JB that says the Cow·t must CICcept all findings, both 

explicitly m1tde 1tnd implicit in the Court's findings. 

Here what the Court very clearly found is that endorsing 

these witnesses six months after the trial had been set, less 

than two weeks before readiness without any explanation or 

justification was mismanagement. 

RP IV, 8 (emphasis added). Defense co1.msel also noted that the City had 

foregone the opportunity to have written findings entered. Rf' IV, 8. 14 

" ''(At tl1e hearing] I asl<ed whether the court wanted to enter written findings 01· 

conclusions ... [T]he prosecutor did not want lo be heard on this so the prosecutor did not 

seek the entry of findings." The transcript of the January 13, 2015 headng bears this out: 

MOTION FOR DISCRETIONARY REV JEW" 14 
STE08S-OOOI 3552155.doox 

(Footnote conOnued ne.xt page) 



Defense counsel reiterated that if the Superior Comt thoi1ght "it 

would benefit this Comt to have more explicit findings we could go get 

more explicit findings," but argued that that was unnecessary. RP IV, 8. 

The Superior Court suggested that there was an available alternative to 

dismissal: the striking of the two witnesses who had refused to answer all 

relevant questions at the court ordered deposition and refused to appear for 

the rescheduled deposition. RP IV, 10.15 But defense co1msel noted that 

the City had previously conceded that if these two witnesses were sh'icken 

then the City would have no way of proving the charges and the case 

would have to be dismissed. So striking the witnesses would necessarily 

lead to a dismissal anyway, 

MR. MA YBROWN: ... Both parties have argued and I 

believe testified that the police have acknowledged, there's 

no other witness to this case. So it would have been, it would 

have been the same essentially .... 

So I think that, we could go back and the court could make 

more explicit Md you coultl have these beautiful detailed 

findings, which woulrl get us to exactly the same pl/lee, 

"MR. MA YBROWN: Y out· Honor, I have an order which reflects what the court 

has considered and incorporates the court's oral mling, If that would be ·sufficient with 

the court, that would be sutlicient with the defense- lf the cow•t wants us ta pJ't1pttre 

findings, we wo11/d preparefindhtgs mu/ co11cl11s/011s. I'm satisfied either way, but I'll 

defe1· to the court And perhaps the prosecutor would 1,ave -

THE COURT: JJoes the proseenfor wi~/J to be lret1nl? 

MS. McELYEA: No, Your f/o}lor. 

THE COURT: Then I'll sign your 01·1/el', Counsel," RP IJJ, 16-17 (emphasis added). 

15 MR. MAYBROWN: ... I think the Coutt ce1tainly was nutl1orized to strike these 

witnesses given 1heir refusal to cooperate. And- COURT: Right. And I ag,·ee with you 

that, that's a potential thing. But that's not, of course, what he did." RP IV, IO. 
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RP N, I 0-11 ( emphasis added). 

The Superior Court replied that it was not yet clear that there was 

no other remedy, because if the trial judge had given the witnesses a fourth 

chance to be deposed and to answer all questions, maybe then the 

witnesses would then have answered folly; and if not then the trial judge 

could have dismissed the case. It is not clear that the Superior Court 

tmderstood that there had been three hearings before the Municipal Comt 

judge, for he spoke as ifhe thought there had been only one. 16 

Defense counsel argued that the issue before the Superior Court 

was whether the trial court judge had abused his discretion when he 

determined that it was no longer possible, in the time remaining, for the 

defense to have a fail' oppo11unity to prepare for trial. Defense counsel 

stated the time-honored test for abuse of discretion and the Superior Comt 

disagreed with his fonnulation of the test. The Supei'ior Court concluded 

that the Municipal Court judge abused his discretion because he did not 

16 "[W]hat happened was, of course, that you initially moved for dismissal on the 
grnund that they refused to be interviewed by you, and I understand why you would do 
that. (,-0 And, but, of course, by the time we got the hearing on it there actually had been 
a deposition, There had been an assertion at the hearing of a refusal to answer cettain 
questions on the grounds of medical privilege .... m ... The judge ruled against [the 
witnesses] on that, but, l think at that pointyocl nee.fl to go bflclc and, anti, uh, cmt!flntl 
out iv!tethe1' tlwt {sic} you can gel the answers or nof. Now, I realize that) that you were 
up against time pressures. But 1 don't think that just because it1s gotten that close it just 
automatically means that we go to the nuclear option and, and dismiss the case ..... " RP 
IV, 13-14 (emphasis added). 

(But the defense had gone back and had attempted to find out if the witnesses would 
answer all relevant questions and twfoe the witnesses bad simply refused to appear.) 
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make an explicit finding of governmental misconduct: 

MR. MAYBROWN: ... [T]he question is whether any 
reasonable judge in Washington, faced with these 
circumstances, could ltave reachecl the decision it [the 
Municipftl Court] 1'eaclted. 

COURT: No, that's not tlte proper ... I reaUze that there are 
cases that articulate the standard that way but that, that's a 
fundamental misstatement of what, what the, abusive [sic] 
discretion means. It's a decision made for untenable 
grounds or for untenable reasons. And the untenable 
grouncls here is tlutt there is no finding by the trial court of 
a governmental misconduct or arbitrary action. 

RP IV, 15 ( emphasis added). The Superior Court then entered this order: 

The above entitled court having heard a motion to remand 
this case back to the trial court for an abuse of discretion 
under 8.3 and 4.7. 

IT IS HEREBY ORDERED THAT this case be remanded 
back to the l!ial court for a trial. Comt finds there was an 
abuse of discretion. 

(Appendix A). 

V. WHY REVIEW SHOULD BE ACCEPTED 

A. THE SUPERIOR COURT ERRONEOUSLY REJECTED 
THE ESTABLISHED TEST FOR DECIDING IF THERE 
WAS AN ABUSE OF DISCRETION. (RAP 2.3(d)(l) & (d)(4)). 

The test for deciding whether an abuse of discretion has occm~·ed 

is well established: "An appellate court finds abuse of discretion only 

when no reasonable judge would have reached the same conclusion." 

St(l(e v. Hopson, 113 Wn.2d 273, 284, 778 P.2d 1014 (1989). This test 
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has been around for a long time and is often cited. 17 Stevens' counsel said 

that this was the applicable standard. But the Superior Court said that it 

was not the proper the test, ~d that even though "there are cases that 

articulate the standard that way, but that, that's a fundamental 

misstatement ofwhat"the term abuse of discretion means." RP IV, 15. 

The Superior Court was wrong. That standard is not a 

misstatement of the proper appellate test for determining whether an abuse 

of discretion has occurred. The Superio1· Court's rejection of this test is 

contrary to dozens of Washington decisions and his refusal to apply this 

test was a radical departure from the usual course of proceedings which 

calls for discretionary rev:i ew. 

B. THE RALJ COURT VIOLATED THE RULE SPECIALLY 
CRAFTED FOR APPELLATE REVIEW OF MUNICIPAL 
COU:R.T DECISIONS WHICH REQUIRES THE 
ACCEPTANCE OF ALL FINDINGS, INCLUDING ALL 
UNSPOKEN FINDINGS THAT CAN REASONABLY BE 
INFERRED FROM THE LOWER COURT'S DECISION. 
(RAP 2.3(cl)(3) & (cl)(4)). 

The Superior Comt was fixated on what it erroneously saw as a 

"problem": "(T]here weren't actual written findings and conclusions 

entered"; there were only "oml statements by the judge .... " RP IV, 7. 

Given the absence of any formal written findings of fact or conclusions of 

17 Sea, e.g., State v. Emeiy, 174 Wn.2d 741, 765, 278 P.3d 653 (2012); State v. 

Rodriguez, 146 Wn.2d 260, 269, 45 P.3d 541 (2002); State v. Wood:,·, 143 Wn.2d 561, 

595, 23 P.3d 1046 (2001); State v. Bourgeois, 133 Wn.2d 389, 406, 945 P.2d 1220 

(I 997); Stale v. Pe,·ez, 184 Wn. App. 32 I, 341-42, 337 P.Jd 352 (2014). 
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law, the Superior Court said that the 1:!'ial judge's decision to dismiss was 

"made for untenable grounds" because 1here was "no finding of a [sic] 

governmental misconduct or arbitrary action." RP IV, 15. 

The "no tenable reason" test is merely a different articulation of 

the "no reasonable judge" test. But the RALJ judge's application of the 

test makes no sense. The failure to make a written or oral froding of fact 

does not mean that the trial court judge had no tenable reason. A reason 

11eed not be written or spoken to be a "tenable" reason. As RALJ 9.l(b)(2) 

expressly provides, it need only be something that can be "reasonably 

inferred" from the trial court's judgment. 

RALJ 9.l(b)(2) accommodates the generally informal nature of 

judging that takes place in the municipal courts. The rule recognizes that 

it would be completely unworkable to require the judges of these comts to 

suppmt all their decisions wi1h written FF&CL. Instead of requiring such 

findings, RALJ 9. 1 (b )(2) requires appellate courts to accept all reasonably 

inferable findings that could supp01t the jn<lgment of the lower com-t. 

There is only one published decision that makes even a passing 

reference to RALJ 9.l(b). State v. Basson, 105 Wn.2d 314,714 P.2d 1188 

(1986) states that because the Superior Court was sitting as au appellate 

court, RALJ 9.l(b) applied, and thus it was improper for the Superior 

Coutt to make its own evaluation of the evidence. But Basson only 

MOTION FOR DISCRETIONARY REVIEW -19 
STE085-000I 3552155.<locx 



addresses subsection (b)(l) which requires acceptance of all findings 

"supported by substantial evidence;" it does not address subsection (b )(2) 

which requires acceptance of all "reasonably infeITed" findings, 

Because there is no published opinion analyzing subsection (b)(2), 

this case presents a question of substantial public interest. In the absence 

of a published decision, other Superior Court judges are likely to make the 

same mistalce and will fail to follow the mandate ofRALJ 9.1(6)(2). 

In the present case, the record is replete with facts that support the 

l1-ial court judge's decision and from which a finding of goverrnnental 

mismanagement of 1he case can reasonably be inferred. 18 The Superior 

Court's decision remanding this case for trial ignores all these oral 

statements, all these reasonable inferences, and the clear command of the 

applicable appellate rule, 

VI. CONCLUSION 

For the reasons stated above, Petitioner Stevens asks this Comt to 

grant discretionary review of the Superior Court's decision, 

" For example, there was unrebulted evidence that tile police failed to coJlect physical 
evidence that supported the selfhdefense defense; and the prosecutors delayed the 
deposition of their witnesses; failed to promptly reschedule them when the witnesses 
failed to appear; refused to provide discovery of their own interview notes; defended their 
refttsal with a frivolous claim of work-product privilege; waited for six months to identify 
four new witnesses just two weeks before the readiness hearing; foiled to subpoena their 
belatedly disclosed expe11s; and failed to provide their experts witl1 medical releases thus 
making it impossible for defense counseJ to interview them, 
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Respectfully submitted this lzih day of January, 2016. 

CARNEY BADLEY SPELLMAN, P.S, 

ALLEN HANSEN IVIAYJJROWN & 
0FFENBECHER, P.S. 

Attorneys for Petitioner 
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CERTIFICATE OF SERVICE 

The w1dersigned certifies under penalty of perjmy under the laws 
of the State of Washington that I am an employee at Camey Badley 
Spellman, P.S., over the age of 18 years, not a party to nor interested in the 
above-entitled action, and competent to be a witness herein. On the date 
stated below, I caused to be served a tme and conect copy of the 
foregoing document on fue below-listed attorney(s) of record by the 
method(s) noted: 

i2S] Email and first-class United States mail, postage prepaid, to the 
following: 

Counsel for Petitioner Stevens: 
Todd Maybrown 
Allen Hansen Maybrown & Offenbecher, P.S. 
600 University Street, Suite 3020 
Seattle, WA 98101 
Todd@ahmlawyers.com 

Counsel for Respondent City of Kirkland: 
Tamara L. McElyea 
Moberly & Roberts, PLLC 
12040 98 1h Avenue NE, Suite 101 
Kirkland, WA 98034-4217 
tmcelyea@moberlyandroberts.coin 

DATED this 12U1 day of January, 2016. 

IJ~C-lbk~ 
Deborah A. Groth, Legal A;sistant 
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A. IDENTITY OF RESPONDENT 

Respondent, City of Kirkland, asks this Court to deny Petitioner 

Hope A. Stevens' motion for discretionary review because this case does 

not satisfy the requirements of RAP 2.3(d). Moreover, the Superior 

Colui' s decision to remand this case for trial was correct. 

B. DECISION BELOW 

Stevens seeks review of the October 2, 2015, RALJ decision of the 

King County Superior Court, the Honorable Judge Douglass A. North, 

finding an abuse of discretion by the trial cou1i and remanding the case to 

the Kirkland Municipal Court. On RALJ appeal, the City argued that the 

trial court abused its discretion when it dismissed the case under CrRLJ 

4.7 and CrRLJ 8.3(b). 

The Superior Cou11 agreed, finding that there was no evidence 

presented of governmental misconduct or arbitrary action in the record. 

The Superior Com-I: determined that the trial court had "conflated" the 

City's obligations with the witnesses' actions, which does not the meet 

standard for dismisssl under CrRLJ 8.3(b)1. 

C. ISSUES PRESENTED FOR REVIEW 

1. Did the Superior Colllt err in applying RALJ 9 .1 (b) so as to create 

an issue of public interest meriting appeal, or so far depart from the 

accepted and usual course of judicial proceedings that review by 

the Court of Appeals is wairnnted? 

2. Did the Superior Court "reject" the proper "abuse of discretion" 

standard of review so as to conflict with established precedent or 

1 Verbatim Report of Proceedings at 12, City of Kirkland v. Stevens, 15-1-01772 SEA, 

Oct. 2, 2015 (hereinafter "RP"). 
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so far depart from the usual and accepted C0lll'Se of judicial 

proceedings as to call for discretional'y review by tbis Court? 

D. STATEMENT OF THE CASE 

The City of Kirkland charged Hope A, Stevens with two counts of 

Assault in the Fourth Degree, Domestic Violence for conduct toward her 

half-sister, Teresa Obert, and her nephew, C.O. - Ms. Obert's son- on June 

21, 2014. (App. A). 

Ms. Obert and C.O. retained independent legal connsel, Mary 

Gaston. (App. B, 1f 7). At the request of Stevens' attorney, Mr. Maybrown, 

Ms. Gaston offered Mr. Maybrown two separate opportunities to interview 

the witnesses in October . .!,l, at App. A. He declined to conduct those 

interviews. (App. C, ,r,r 6 and app. A). Over the City's objection, the trial 

court ordered the witnesses to sit for depositions. (App. D). 

Mr. Maybrown scheduled the depositions of Ms. Obert and C.O. for 

December 2, 2014 and mailed notices of depositions to the witness's 

attorney, Maiy Gaston. (App. E). The prosecutors cleared their schedules in 

order to attend. (App. F, ,r 8). On the rooming of the scheduled depositions, 

Ms. Gaston informed the patties that her clients would not be present for 

the depositions because (1) C.O. was hospitalized on that date, and (2) Ms. 

Gaston read CrRLJ 4.6 to require the witnesses to be under subpoena. (App. 
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G, 13:13-17). TI1e prnsecutors immediately provided alternative dates. Id. 

at 13:21-22. 

The defendant moved to dismiss under CrRLJ 8.3(b) "because the 

City's witnesses have refused to be interviewed and/or deposed." (App. H). 

Counsel based his motion on the witness's behavior, stating "the witnesses 

have made it virtually impossible for counsel to prepare ... ," attributing 

much of this difficulty to Mary Gaston, the witness's independent counsel. 

(App. B, ,r,r7, 14, 18-20), 

TI1e City arranged for the witnesses to be available for depositions 

on December 19, 2014. (App. F, ,r,rl 1-15). The City subpoenaed the 

witnesses to appear for the deposition. (App. I). Both witnesses sat for 

depositions on December 19, 2014, each lasting for approximately ninety 

minutes. (App. G, 26:25- 27:1). Both witnesses answered counsel's 

questions, with the exception of what medications C.O. was using at the 

time of the alleged assault and about his recent hospital stay. hl,_ at 27:2-6; 

27:8-10; 28:1-2. Private counsel objected based on doctor-patient privilege, 

Id. at27:6-7; 27:12; 28:2-4. 

Defendant renewed her request for dismissal under CrRLJ 8.3(b) 

and CrRLJ 4.7, citing her belief that the depositions were inadequate. (App. 

J, ~ 36). Counsel claimed the witnesses "hijacked" the proceedings and used 

"obstructionist" tactlcs when they failed to answer questions. (App. G, 
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8:22). He stated that the info1matio11 was "material to the defense for several 

reasons"but did not elaborate on how. (App.J,111). Additionally, counsel 

claimed that the City had failed to provide interview notes from the City's 

October 22 interview of the two witnesses. Id. at 124-28. 

On December 29, 2014, the City filed an amended witness list, 

adding fo111 fact witnesses and including their contact info1mation and a 

summary of their expected testimony. (App. K). 

The ttial court heard oral argument on December 30, 2014. (App. 

G). The trial court ordered the City to produce all notes and recordings from 

the City's interview of the witnesses by end of business that day. hl,_ at 

29:16-22. The trial court further ordered the witnesses to appear for 

additional depositions on January 2, 2015 to answer questions rngarding 

C.O.'s medical history and medications used, finding this line of 

questioning to be "relevant." Id. at 29:25, 30:8-13. 

The City subpoenaed C.O. and Ms. Obert to appear for a second 

deposition, as ordered. (App. F, 1 19). The City arranged for a Kirkland 

Police officer to personally serve the witnesses, but the officer was 

tU1SUccessful. Id. at 119, 21. Ms. Offutt spoke with Ms. Obe1tby phone to 

inform her of the trial court's ruling, and Ms. Obert responded that she did 

not know if they wel'e available. Id. at 1 22. TI1e second deposition did not 

occur. (App. L, 18). 
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On January 6, 2015, Mr. Maybrown conceded that but for the 

witnesses' absence at a second deposition on January 2, 2015 "[w]e would 

be prepared for trial in mid-Ja1rnary, if all of this badn't been created by the 

misconduct ofthese witnesses .. , ," (App, M, 8:8), The trial court rnled that 

defense has a tight to interview witnesses p1'ior to trial, noting that the 

"defense does not have to wait to hear to questions for the first time while 

the jury is sitting there," Id. at 26:12-15, The judge stated that "the witnesses 

have chosen not to respond to the second deposition. That's up to the 

witnesses," Id. at26:23-24. The trial comtordereda third deposition ofC.O. 

and Ms, Oberi to occur on Januruy 8, once more instrncting that the 

witnesses reveal "whether or not the [witness] was under the influence of 

medicines and narcotics a11d alcohol" and to answer "questions concerning 

what the [witness] was seeing the doctor for." Id. at 28:6-8, 

Once again, the City prepared subpoenas for the witnesses to appear 

for the January 8, 2015 depositions, (App, N). The City again ananged for 

a Kirkland Police officer to personally serve the witnesses with the 

subpoenas, but again were unsuccessful. (App. 0, 1 7). Both prosecutors 

made !'epeated attempts to call the witnesses, unsuccessfully. Id. at ill 0, 

Ms. Offutt provided notice to the witness's attorney, Ms, Gaston, via 

telephone on January 6, 2015. The witnesses failed to appear for the third 

ordered deposition, (App, P, 12:18-20), 
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On January 13, 2015, the trial court heard defendant's third motion 

to dismiss. Id. The com'\ dismissed the case pursuant to 8.3(6) and 4.7. Id. 

15:25-16:8.3. ln its oral ruling, the trial comt noted the "pattern of the City's 

witnesses' failme to cooperate with defense interviews .... " Id. at 10:13-14. 

The trial comt specifically noted that, at the "one and only interview" with 

defense cotmsel, the witnesses declined to answer questions regarding 

C.O. 's medication use and mental status at the time of the alleged assault, 

claiming medical privilege and lack of relevance. Id. at 10:20- 11 :3. The 

witnesses failed to sit for the second deposition to answer questions the 

coutt deemed relevant, without analysis of whether the medical information 

was material to the defense. Ml at 11 :9-10. The comt also considered the 

witnesses' failure to appear for the thfrd-ordered deposition on January 8, 

2015 and the logistical strain the repeated depositions had on defense 

counsel to hire a stenographer and rearrange his schedule. Id. at 12:18-21; 

12:9-13. 

The trial court found that-the City endorsed four additional witnesses 

"less tha11 two weeks before trial readiness," finding it significant that the 

City disclosed the witnesses six months after filing the charges. Id. at 

12:22-13;1. Of those four witnesses, the two named medical professionals 

declined to speal, with Mr. Maybrown due to doctor-patient privilege. Id. at 

13:11-13, Jeff Obert failed to appear for a scheduled interview on Januai:y 
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8, 2015, Id. at 14:2-3, 14:8-10. Cori Parks actually did speak to the 

defendant's investigator, but declined to interview over the phone. Id. at 

5:13-17, 14:13-15. The tdal court found that the defendant would "clearly 

be impermissibly prejudiced" dueto defense counsel's inabillty to interview 

these four witnesses. Id. 

Ultimately, the trial comt found that Ms. Steven's right to a fair 

trial had been materially affected because she was forced to choose 

between proceeding to trial and hear testimony from some witnesses for 

the first time during trial, or forfeit her right to a speedy trial and ask for 

another continuance "in hopes that witnesses may cooperate," Id. at 15:9-

24. The City sought review of the dismissal via RALJ appeal and argued 

that the tiial court abused its discretion when it dismissed this case under 

CrRLJ 4.7 and CrRLJ 8.3. (App. Q). 

The Superior Court remanded the case to the Kirkland Municipal 

Court. (App. R). The Superior Court found the trial comi had abused its 

discretion because it did not follow the two-prong standard of CrRLJ 8.3 

that requires a showing of govenunental misconduct or arbitrary action 

and prejudice to the xights of the accused which materially affected her 

1'.tghts to a fair trial. (App. S, 19). The Superior Court found that, whlle 

there was "significant evidence" of prejudice to the defendant, there was 

no governmental misconduct or arbitrary action. (App. S, 16). Without 
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first finding both requirements, the trial court should uothave reached the 

extraordinary, or "nuclear," remedy of dismissal. (App. S, 14). 

E. ARGUMENT: WHY REVIBW SHOULD BE DENIBD 

Under RAP 2.3(d), discretionary review may only be accepted in 

the following circumstances: 

(1) If the decision of the superior colllt is in conflict with a decision 

of the Court of Appeals or the Supreme Comt; or 

(2) If a significant question of law under the Constitution of the State 

of Washington or of the United States is involved; or 

(3) If the decision involves an issue of public interest which should 

be determined by an appellate court; or 

(4) If the superior court has so far departed from the accepted and 

usual course of judicial proceedings, or so far sanctioned such a departure 

by the court of limited jurisdiction, as to call for review by the appellate 

court. 

Stevens seeks review under RAP 2.3(d) (1), (3), and (4), but fails 

to demonstrate that the Superior Court erred or how a public interest is 

implicated. The Superior Comt' s decision showed no conflicts with 

precedent, there was no public interest issue, and there was no departure 

from the accepted a11d usual course of judicial proceedings. Therefore, 

review should be denied because Stevens's case does not meet the crite1ia 

of RAP 2.3 for discretionary review, 
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1. TIIE SUPERIOR COURT DID NOT ERR IN APPLYING 

RALJ 9.l(B) SO AS TO CREATE AN ISSUE OF PUBLIC 

INTEREST MERITING APPEAL, OR SO FAR DEPART 

FROM THE ACCEPTED AND USUAL COURSE OF 

JUDICIAL PROCEEDINGS 11-lAT REVIEW BY THE 

COURT OF APPEALS IS WARRANTED. 

The Superior Court shall accept those factual determinations 

suppo1ted by substantial evidence in the record ( 1) which were expressly 

made by the comt of limited jurisdiction, or (2) that may reasonably 

inferred from the judgment of the court of limited jurisdiction, RALJ 9 .1 (b) 

If there is substantial evidence in the record suppo1ting the challenged 

facts, those facts will be binding on appeal. State v. Hill, 123 Wn.2d 641, 

647,870 P .2d 313 (1994). Substantial evidence exists if the record contains 

evidence of sufficient quantity to persuade a fair-minded, rational person 

of the truth of the declated premise, .hl. at 644 (gnoting State v. Halstein, 

122 Wn.2d 109, 129, 857P.2d270 (1993). 

While the court has an obligation to reasonably infer facts from the 

tiial court's judgment, it would be difficult to determine what should be 

inferred if the record is not clear. State v. Weber, 159 Wn. App. 779, 786, 

247 P.3d 782 (2011). It is a long-recognized logical fallacy to draw an 

affumative conclusion from a negative premise. Id. In other words, a 

court on review cannot infer a finding where no facts support such a 
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finding, If nothing in the record would suppo1t an inference, the reviewing 

colllt must only infer facts that have substantial evidentiary supp01t. h:L 

Here, the trial comt did not enter written findings of fact and 

conclusions of law before or after the City filed a RALJ appeal. On 

January 13, 2015, after the trial comt dismissed the case, the pmties had 

the following exchange ·tlmt shows that Stevens offered, and then accepted, 

a written order that "incorporates" the trial court's oral ruling and found 

that to be sufficient: 

MS. MCELYEA: All right, thank you. And, 

your Honor, in light of your ruling, when -­

when could we anticipate it in writing? 

THE COURT: That's up to counsel. If you wm1t 

to present an order to me. 
MS. MCELYEA: Okay. 
MR MA YBROWN: Okay, your Honor -

THE COURT: Be happy to review it and sign it. 

MR. MA YBROViN: Your Honor, I have an 
order which reflects what the court has 

considered and incorporates the court's oral 

rnliug. If that would be sufficient with the 
court, that would be sufficient with the 
defense. If the court wants us to prepare 

findings, we would prepare findh1gs and 

conclusions. I'm satisfied either way, but I'll 

defe1· to the court. And perhaps the prosecutor 

would 
THE COURT: Does tbe prosecutor wish to be 

heard? 
MS. MCELYEA: No, yolll' Honor, 
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(App. P, 16:11-17:3). Rather than draft findings of fact and conclusions of 

law, Stevens deferred to the trial comt' s decision to incorporate into a 

written order the court's oral ruling. 

Generally, issnes not raised :in the trial court may not be raised for 

the first time on appeal. See RAP 2.5(a); State v. Moen, 129 Wn.2d 535, 

543, 919 P.2d 69 (1996), Now, faced with the Superior Court's decision, 

Stevens asks this Court to grant discretionaiy review on the basis that the 

Superior Court could have infe1Ted governmental misconduct or arbitrary 

action from the record, or alternatively remand back to the trial comt for 

completion of written findings of facts and conclusions of law. 

The Supeifor Comt did not misapply or disregard the dictates of 

RALJ 9.1(6). It did not "reject1" the trial court's oral statements from 

which Steven's urged the Superior Court to infer governmental 

misconduct or arbitrary action. Rather, the Superior Court was quite clear 

that there was nothing in the trial court record from which to infer 

governmental misconduct. RP at 12:1-4 (App, S). The only evidence the 

Snperior Court could point to in the exhaustive record of several hearings 

was the presumecl prejudice to the defense. Id. at 17:14-18. The Superior 

Court agreed with Stevens that if there was something in the record that 

1 (App. T, 18:8). 
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would allow the Couit to "infer" the trial court found governmental 

misconduct then it would certainly look at that part of the record. Id. at 

16:5-12. But it does not exist. Id. at 16:9. 

Stevens argues that the record is "replete with facts" that would 

have allowed the Superior Comt to infer govermnental misconduct. (App. 

T, 20). But on the other hand, Stevens also argues the case should be 

remanded for the trial coutt to complete written findings of facts and 

conclusions of!aw in order for Superior court to have a "full record" so 

the Court would have "beautifol detailed findings." (App. S, 11 :7-8). The 

Superior Comt ruled there simply were not facts supporting a finding of 

governmental misconduct; the record was completely absent of any 

mention that filing additional witness list, or defense's difficulties 

interviewing witnesses, rose to the level of "gross mismanagement or 

arbitrary action, or willful violations by the prosecuting agency. Id. at 12. 

The Superior Comt found that both the trial court and Stevens conflated 

the City's obligation with the witnesses' behavior in finding a violation of 

CrRLJ 4.7. Id. The Superior com! was very clear that the trial comt was 

not using the well-established two-prong mle for dismissal under CrRLJ 

8.3, and therefore it could not infer the trial court found governmental 

misconduct from the record presented. Id. at 16, l 9. 
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Furthermore, remanding this case for entry of :findings of fact and 

conclusions of law would not cure the issue. The practice of entering 

findings after the appellant has framed the issues on appeal lends to 

unfairness. State v. McGary, 37 Wn.App. 856,861,683 P.2d 1125 (1984). 

Where there are no written finding of facts and conclusions of law from 

the lower cou1t, a reviewing comt should not remand solely to complete 

the formality of adding written :findings and conclusions where the reasons 

for the trial court's ruling were clearly evident from the comt's oral ruling. 

State v. Wilson, 149 Wn.2d 1,9, 65 P.3d 657 (2003), quoting State v. 

Sonneland, 80 Wn.2d 343,350,494 P.2d 469 (1972). 

The trial comi should not now be allowed to fix its oversight by 

completing written :findings after the issues have been illuminated and 

argued on appeal. To now argue the case be remanded to complete wl'itten 

findings of facts and conclusions of law reeks of unfairness. Both pmties 

were given the option of completing the :findings and both pmties deferred 

to the trial cou1t. Stevens' argument focuses on the "informal nature" of 

judging that takes place in municipal comts and how "completely 

unworkable" it would be to require municipal court judges to complete 

written findings on all cases. (App. T, 19), There is no discussion 011 how 

giving a road map to the trial court of what is needed to prove her m·gument 

is a fair use of the judicial process. Remanding the case for entry of 

CITY'S ANSWER OPPOSJNG PETITIONER'S MOTION FOR 

DISCRETIONARY REVIEW - 13 



"beautiful and detailed findings" would be a misuse of court resources and 

invite revision of the trial court's true ruling a11d reasoning. (App. S, 19: l" 

5). Moreover, more detailed findings of the facts on which the trial court 

relied would not illuminate the trial couit's ruling - it still ignored the 

established rule for dismissal in violation of CrRLJ 8.3(b) and case law. 

The absence of published case law analyzing RAL.T 9.l(b)(2) does 

not automatically create a "public interest" issue lmder RAP 2.3(d)(3). 

(App. T, 20). A "public interest" under RAP 2.3(d)(3) relates to something 

that has a widi:H·eaching effect. State v. Walter, 66 Wn. App. 862, 865, 

833 P.2d 440 (1992). For example: whether the State has to prove a 

defendant actually supplied a fake identification to someone under 21, Id.; 

whether several statutes dealing with suspended licenses proscribe the 

same conduct, State v, Alfonso, 47 Wn. App. 121,122, 702 P.2d 1218 

(1985); challenging the language of a traffic violation, State v. Prado, 145 

Wn. App. 646, 186 P.3d 1186 (2008); court appointment of counsel for 

RALJ appeal, State v. Mills, 85 Wn. App. 285, 932 P. 2d 192 (1997); 

challenging the safely"off"the"roadway defense, State v. Hazard, 43 Wn. 

App. 335, 336, 716 P.2d 977 (1986); or appointment of an expe1t for a 

pnblic defender case, City of Mount Vernon v. Cochran, 70 Wn.App. 

517,521, 855 P.2d 1180 (1993). All of these cases had the potential to 
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affect numerot1s defendants in numerous cases, and were therefore within 

the "public interest." 

Here, Stevens has again ptovided no case law to support this 

position or even argument about how this could be a "public interest" 

under the RAP. There is an extensive list of cases in Washington that refer 

to RALJ 9 .1 (b) as the RALJ rule tbat governs the standai-ds by which a 

case is to be reviewed by the Superior Comt. State v. Ford, 110 Wn.2d 

827, 829, 755 P.2d 806 (1988). A public interest is generated out of tbe 

effects that issue will have on the public as a whole or an issue that has 

never been addressed in the court of Washington. Walter, 66 Wn. App. at 

865. It is not the analysis of a rnle that would create a public interest. If 

that were the case otir judicial process would grind to a halt because every 

rule could be turned into a public interest. The City asks that this Comt to 

reject Stevens's argument that the perceived absence of published case law 

on the analysis ofRALJ 9.1 (b)(2) presumptively creates a public interest 

and deny discretionary review 011 that basis. 

2. THE SUPERIOR COURT APPLIED THE ABUSE OF 

DISCRETION STANDARD PROPERLY. 

The Superior Cou1t employed the proper standard of review and 

applied the abuse of discretion standard squarely within the accepted and 

usual course of judicial proceedings in harmony with existing precedent. 
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Therefore, 110 review by this Court is warranted under RAP 2.3(d)(l) or 

2.3(d)(4). 

Washlngton's courts have repeatedly articulated the proper standard 

of review when evaluating appeals based on alleged discovery violations 

and alleged prosecutorial misconduct. 'The trial colUt's power to dismiss is 

discretionary and is reviewable only for manifest abuse of discretion ... 

'Discretion is abused when the trial comt's decision is manifestly 

unreasonable, or is exercised 011 untenable grounds or for untenable 

reasons."' State v. Micheilli, 132 Wn.2d 229, 240, 937 P.2d 587 (1997) 

(quoting State v. Blackwell, 120 Wn.2d 822, 830, 845 P.2d 1017 (1993). 

"A i:tial court's decision to dismiss 1mder CrR 8.3(b) can be reversed only 

when a trial court has abused its discretion by making a decision that is 

manifestly unreasonable or based on untenable grounds." State v. Wilson, 

149 Wn.2d 1, 9, 65 P.3d 657 (2003). "Abuse of discretion requires the trial 

court's decision [denying defendant's motion to dismiss under CrR 8.3(b)J 

to be manifestly W1reaso11able or based on untenable grounds or untenable 

reasons." State v. Athan, 160 Wn.2d 354, 375-76, 158 P.3d 27 (2007). "A 

trial court abuses its discretion when its decision is manifestly 

unreasonable or exercised on untenable grounds or for untenable 

reasons, i.e., if the court relies on llllsupported facts, talces a view that 110 

reasonable person would take, applies the wrong legal standard, or bases its 
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tuling 011 au erroneous view of the law." State v. Slocum, 183 Wn. App. 

438,449,333 P.3d 541 (2014) (reviewing a trial court's evidentiaryrulings 

for an abuse of discretion), 

Where there is no showing of governmental miscondnct or arbitrary 

action, the trial Court's dismissal of the case will be reversed. Blackwell, 

120 Wn.2d at 832, 845 P.2d 1017 (citing State v. Underwood, 33 Wn. App. 

833, 837, 658 P.2d 50 (1983)). 

Here, the Superior Comi articulated that an abuse of discretion 

occurs when the trial court's ruling is "made for untenable gro,mds or for 

@tenable reasons." (App. S, 15). In applying that s\a11dard here, Superior 

Comt determined that the trial comt abused its discretion when it dismissed 

this prosecution. Id. The Superior Court judge found that the trial comt 

dismissed the prosecution on the "untenable" basis of governmental 

misconduct and/or arbitrary action without ever finding governmental 

misconduct or arbitrary action, contrary to the dictates of CrRLJ 8.3 case 

Iaw1• Id. "There, there clearly is not evidence of gross mismanagement or 

arbitrary action, or willful violations by the prosecuting agency. Now, there 

is by the witnesses. But ... you're conflating the witnesses with the 

prosecuting entity." Id. at 12. 

1 [T]he untenable grounds here is that there is no finding by the trial court of a 

governmental misconduct or arbitrary action.'1 (App. S, 15). 
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The Superior Court finiher clarified that, not only did the trial comt 

fail to make such an express finding of governmental misconduct, but the 

record was devoid of facts from which he could reasonably infer such a 

finding; 

I'm certainly happy to infer Mr. Maybrown, 

if you can point me to something in the record 

that, that would allow me to infer that the 

Court actually found governmental 

misconduct or arbitrary action on the basis of 

something ... butthere, it isn't there. What's 

there is an eno1mous litany of, of concern 

about prejudice to the defense. And I grant 

you that there, there is significant evidence of 

that. But [ dismissal] requires both elements 

(arbitrary action or govenunental misconduct 

and prejudice affecting defendant's right to a 

fair trial). It can't j usl be one. 

(AJ,p s, l 6). 

The Petitioner asks this Court to adopt a labored reading of the 

Superior Comt's ruling1• (App. T, 19). The Petitioner would have this Cotn't 

understand that the Superior Court only found an abuse of discretion 

because the trial judge did not make a specific written or oral finding of 

prosecutorial misconduct, and that faihue is what made the dismissal 

1 "But the RALJ judge/s application of the test makes no sense. The failure to make a 

written ororal finding of fact does not mean that the trial court judge had no tenable reason. 

A reason need not be written or spoken to be a 11tenable" reason ... It only needs to be 

something that can be {<reasonably infe11·ed11 from the trial court's judgment. (App. T, 19:4-

10), 
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"untenable" in the Superior Court's eyes. (App. T, 19:4-10). This 

understanding is flawed. In reading the Superior Comt's rnling in its 

entirety, it is clear that the Superior Court determined that the trial court had 

abused its discretion by dismissing the case when "there clearly is not 

evidence of gross mismanagement or arbitrary action, 01· willful violations 

by the prosecuting agency 1" - explicit 01· implicit. Thus, it was not the trial 

comt's failure to say or write the words "prosecutorial misconduct", but the 

lack of evidence suppotiing such a finding that the Superior Court deemed 

an abuse of the trial comt's discretion. 

The Superior Coult in this case propedy am1ounced and applied 

the abuse of discretion standard as a1ticulated in well-established case-law. 

Washington courts regularly apply this standard as stated by the Superior 

CoUlt (i.e. that a tiial court abuses its discretion when its decision is 

manifestly Ulll'easonable or exercised on untenable grounds or fOl' untenable 

reasons). Because tlte Superior Comt operated within the accepted and 

usual course of proceedings, and acted in accordance witlt well-established 

decisions by the Washington State Supreme Court, this case does not meet 

tlte requirements for discretionary review under RAP 2.3( d)(l) or 2.3( d)( 4 ). 

1 (App. S, 12). 

CITY'S ANSWER OPPOSING PETITIONER'S MOTION FOR 
DISCRETIONARY REVIEW - 19 



G. CONCLUSION 

This case does not present an appropi-iate issue wal1'anting 

discretionary review pursuant to RAP 2.3(d). For the foregoing reasons, 

the City asks this Coutt to deny the petitioner's motion for discretionary 

review. 

DATED this 22th day of January 2016 .. 

Respectfully Submitted, 

Tamara L. McElyea 
City of Kirk.land Assistant Prosecutor 

WSB #42466 
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I. ARGUMENT IN REPLY 

A. The Superior Court's decision violated RALJ 9.1 and did the 
exact opposite of what the rule requires. RALJ 9.l(g) requires 

the Superior Court to state the reasons for its ruling in writing, 
The Superior Court did not comply with this rule. Instead, the 

superior court faulted the municipal court for failing to state 

its findings in writing, even though RALJ 9.1 explicitly 
recognizes that municipal courts do not have to make their 

findings in writing. 

Presenting an internally inconsistent argument, the City attempts to 

persuade this CoUl't that the Superior Court committed no obvious errors 

and did not depart from the accepted and usual coUl'se of judicial 

proceedings. But the City's view of the applicable appellate rule is 

hopelessly muddled. 

RALJ 9 .1 speaks to the duties of both the trial court and the 

Superior ColJli sitting as an appellate court. RALJ 9 .1 (g) unambiguously 

states, "The decision of the superior court shall be in writing , . , . " and 

goes on to state, "The reasons for the decision shall be stated." (Italics 

added), The word "shall" dictates that the act described is mandatory. See 

Stale ex rel Nugent v. Lewis, 93 Wn.2d 80, 82, 605 P.2d 1265 (1980) (the 

word "shall" in JCrR 2.04(b), a rule for courts of limited jurisdiction, 

stated a command that created a mandatory duty). 

Similarly, RALJ 9,i(b) states that the "superior court shall accept 

those fu.ctual determinations supported by substantial evidence," thereby 

creating another mandatory duty. This pru.t of the rule extends that duty of 
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acceptance to both the factual determinations "which were expressly made 

by the comt of limited jmisdiction" and to such other factual 

determinations "as may be reasonable inferred" from the judgment of the 

municipal court, Thus the rule states that the superior court must accept 

findings that are not explicitly made - either in writing or orally - so long 

as they are reasonably inferable from the municipal comt's decision. 

In the present case, the Superior Court ignored its duty to state the 

reasons for its own decision in writing, thereby violating RALJ 9. l(g). 

After ordering the case sent back to the municipal court for a trial the 

Superior Court's decision states only this: "Court finds there was an abuse 

of discretion." (Appendix A). Why was there an abuse of discretion? 

The Superior Court's written decision doesn't say, Thus, "[t]he reasons 

for the decision" are never stated, 

But at the same time, the Superior Court faulted the Municipal 

Cou1t for failing to enter written findings of fact, thereby ignoring RALJ 

9.l(b), Although the rnle specifically acknowledges that municipal court 

decisions need not be supported by any explicit findings, the Superior 

Court ignored this portion of the rule as well. 

B. The Superior Court judge stated that the basis for the 
Municipal Court's decision was unclear to him because there 
were no written findings of fact. 

As Petitioner Stevens noted in her opening brief, the reason that 
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allegedly supported the Superior Comt' s decision - which the Superior 

Coutt stated orally - was that the Municipal Court's failure to enter any 

written findings of fact made the Superior Comt unsllt'e of what the 

Municipal Cou1t judge actually found. Thus, when Stevens' counsel said 

that the Municipal Court judge found that Stevens had been prejudiced by 

the failure to provide time! y discovery, the Superior Cou1t responded by 

stating: "I guess I'm, I'm not sure the Court so found." RP IV, 7 

(emphasis added). The Superior Court zeroed in on the absence of written 

findings, stating: "But obviously, one of the problems we have here is 

there weren't actual written findings and conclusions entered. There are 

oral statements by the judge in making his decision." Id. 

Stevens' counsel then responded by pointing out that the appellate 

rule made it clear that no written and no oral findings were required, and 

that all that was necessary was a decision from which factual 

determinations could be "reasonably inferred" (RP I, 8). 

C. None of the facts that the Municipal Court relied upon we1·e 

disputed. And the City further acknowledges that the Superior 

Co11rt agreed with the Municipal Court that Stevens suffered 

significant prejudice. 

The City argues that the superior comt judge then took a different 

tack, and shifted the basis for its ruling to a lack of evidence in the record 

to supp mt the Mu11icipal Court's decision that there was mismanagement 

or arbitrary conduct by the prosecution. City's Answer, at 12. Confusing 
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facts with legal conclusions, the City claims that "[t]he Superior Court 

ruled there simply were not facts suppo1ting a finding of governmental 

misconduct [because] the record was completely absent of any mention 

that [the actions of the trial prosecutors] rose to the level of 'gross[1] 

mismanagement or arbitrary action, or willful violations by the 

prosecuting agency." Id 

But the facts regarding the City's actions were undisputed. The 

City did not dispute any of the following facts, all of which were relied 

upon by the Municipal Comt: 

1. In response to Stevens' request the City prosecutors refused to 

produce their own notes from their interviews with the key 

witnesses. 

2. The prosecutors asserted that they didn't have to produce those 

notes because they constituted work product. RP I, 23. 

3. When the defense informed the prnsecutors that State v. Garcia, 

45 Wn. App. 132, 724 P.2d 412 (1986) had rejected that exact 

same ai-gument nearly 30 years ago the prnsecutors still refused 

to produce their interview notes. (Attachment A, pp. 2-3, to 

Appendix I) 

4, When the same witnesses failed to appear for their scheduled 

defense attorney interviews the prosecutors failed to promptly 

reschedule them. RP I, 2 5. 

5. After bringing charges against Stevens the prosecutors waited 

1 The State inflates the requirement of mismanagement by asserting that a defendant 

must show gross mismanagement. No case so holds. In fact> the Supreme Court has 

explicitly rejected such a high standard As noted in State v. Dalley, 93 Wn.2d 454, 457, 

610 P.2d 357 (1980), "we have made it clear that "governmental misconduct'' need not be 

of an evil or dishonest nature, simple misma11agement is sufjiclenl.i' 
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for six months, until they were within two weeks of the 
readiness hearing, and then disclosed the existence of four new 
witnesses, two of whom were expert medical witnesses. 
(Appendix K). 

6. The prosecutors failed to provide these expert witnesses with 
releases, thus insuring that their expe1ts would not agree to be 
interviewed by defense counsel. (Appendix L, p. 3). 

7. The prosecution took no action to insure that physical evidence, 
including the stick that was used to threaten defendant Stevens, 

was preserved. (Appendix I, ~~29-30.) 

8. At the same time, one of the four additional witnesses the City 
disclosed at the last minute was described as a witness who 
would "testify to the type of broomstick" that the City allowed 
the alleged victini to destroy. (Appendix K, Witness #3). 

The standard of review for a finding of fact is whether the record 

contains substantial evidence to support it. State v. Brockob, 159 Wn.2d 

311, 343, 150 P.3d 59 (2006). Since these facts were undisputed there 

clearly was substantial evidence to suppo1t them. Moreover, in answer to 

Stevens' motion for discretionary review, the City admits that many of 

these facts were expressly found by the Municipal Court: "11te trial court 

found that the City endorsed four additional witnesses 'less than two 

weeks before trial readiness,' finding it significant that the City disclosed 

the witnesses six months after filing the charges." City's Answer, at 6. 

Moreover, based upon these undisputed facts, the Superior Court 

expressly agreed with the Municipal Cou1t' s determination that these 

actions caused Stevens to suffer prejudice. Id at 7. 
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D. The only disagreement between the Municipal Court and the 
Superior Court is whether the undisputed facts "rise to the 
level" of mismanagement or arbitrary government action. 
State v. Brooks holds that it is not an abuse of discretion to rule 
that failure to provide timely discovery to the defendant 
constitutes mismanagement. 

Ignoring the applicable standard of "simple mismanagement," the 

City argues, that the Superior Court RALJ judge properly concluded that 

the sum total of these undisputed facts does not "rise to the .level of gross 

mismanagement." City's Answer, at 12. See Dailey, supra, at 457; State 

v. Oppelt, 172 Wn.2d 285, 297, 257 P.3d 653 (2011). The Municipal 

Court concluded that it did. The Superior Court stated orally that it did 

not think it was. But the Superior Colll't's oral comment is in direct 

conflict with State v. Brooks, 149 Wn. App. 373,203 P.3d 397 (2009). 

In Stevens' case, as in Brooks, the prosecution failed to timely 

provide discovery. Here, as in Brooks, the prosecution's failure to timely 

provide discovery was undisputed. In Brooks the prosecution took two 

months to transcribe a key witness statement. Id at 3 82. It also noted the 

delay in producing the report of the lead detective in the case: 

The State failed to deliver Deputy Smith's report and he was the 

lead detective 011 the case. It seems unlikely that this rep01t could 
be immaterial in any circumstance and it was certainly material as 

to how defense counsel would have interviewed the investigator at 
trial. The delayed and missing discovery pnvented defense 

counselji'om preparing for trial in a timely fashion. 

Brooks, 149 Wn. App. at 390 (emphasis added). 
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This Municipal Court reached the same conclusion in this case: 

[T]here are four witnesses that have all refused to talk to defense 
counsel. These witnesses were added to the government's witness 
list less than two weeks before trial readiness and more than six 
months after charges were filed. Now trial readiness is tomorrow . 
. . . Because the defendant's speedy trial right expires February 2

nd
• 

2015, this matter must proceed to trial this month and begin on 
January 20. Defense counsel has not had a sufficient oppo1'iunity 
to adequately p1·epm·e a material part of the defense and the 
defendant will cleal'ly be impermissibly p1•ejudiced if the tl'ial 
were to proceed this month. 

(Appendix 0, at pp. 14-15). 

In Brooks the Court of Appeals affirmed the dismissal of the 

charges frnding no abuse of discretion because the undisputed facts 

supported the legal conclusion that there was mismanagement: 

We hold that the trial court did not abuse its discretion by finding 
governmental mismanagement and p1·ejudice, 

Brooks, 149 Wn. App, at 391. The same is true here, 

E, Here, as in Brooks, the trial court applied the correct test set 
forth in Michielli. 

In Brooks the Cou1t applied the two part test outlined in State v. 

Michie/It, 132 Wn.2d 229, 239-240, 937 P.2d 587 (1997), which requires a 

defendant seeking dismissal to show (1) that the prosecution engaged in 

"sinlple mismanagement" of the case, and (2) that such conduct 

prejudiced the defendant's right to a fair trial. 

Such prejudice incudes the right to a speedy trial and the "right to 
be represented by counsel who has had sufficient opportunity to 
adequately prepare a material part of his defense." 
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Brooks, at 384, quoting Michiel/1, at 240. 

The trial court judge was folly aware of the legal standard set forth 

in Michielli and found exactly the same type of prejudice had resulted 

from the City's mismanagement of the case. He noted that Stevens either 

had to give up her right to effective assistance of counsel and a fair trial 

with a prepared defense attorney, or she had to give up her right to a 

speedy trial. "The government simply cannot force a defendant, a 

cl'iminal defendant, to choose between these rights." (Appendix 0, p. 15), 

"A trial court's power to dismiss charges is reviewable under the 

manifest abuse of discretion standard. Discretion is abused when the trial 

court's decision is manifestly unreasonable, or is exercised on untenable 

grounds 01· for untenable reasons. Michielli, 132 Wn.2d at 240 ( citations 

omitted). The Municipal Court's decision that the two pait test for 

dismissal had been met was not a manifest abuse of discretion. Indeed, 

the only manifest abuse of discretion in this case was committed by the 

Superior Court. The Superior Court's failure to apply the manifest abuse 

of discretion review standard was itself a manifest abuse of discretion. 

F. No matter what definition of "abuse of discretion" is used, the 
Municipal Court's conclusion that there was mismanagement 
or arbitrary action was not an abuse of discretion. 

The City says: 

The Superior Court found that, while there was "significant 
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evidence" of prejudice to the defendant, there was no 
governmental ntlsconduct or arbitrary action. 

City's Answer, at 7. This statement essentially concedes the case, since it 

shows that the Superior Comt made its own detennination - its own 

"finding" ("it found") - that there was no mismanagement or arbitrary 

action. But it is not within the Superior Court judge's power to make such 

a determination himself. His only power was to decide whether the 

Municipal Court's decision was so unreasonable that no reasonable judge 

would ever have made such a decision. 

II. CONCLUSION 

Stevens was entitled to have the Superior Court apply the highly 

deferential manifest abuse of discretion standard but she did not get it. 

The Supedor Court's failure to apply the manifest abuse of discretion 

review standard to the Municipal Court's decision constitutes a radical 

depaiture from the usual course of judicial prnceedings which wa1Tants 

discretionary review under RAP 2.3(d)(4). 

As the language from Michielli quoted above demonstrates, 

although there are several different ways of articulating the manifest abuse 

of discretion test, all of the phrases employed by Washington Courts state 

the same basic test. The test is simply whether the appellate court can say 

that the decision rendered below is unreasonable, which is the saine thing 

as saying the reasons given for the decision are untenable, or as saying that 
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no reasonable judge would have made such a decision. 

In this case, none of those things can be said about the Municipal 

Cou1t's decision to dismiss the case, Obviously, (1) the trial judge did 

have "tenable reasons" for concluding that mismanagement or arbitrary 

governmental action has been shown; (2) it cannot be said that his decision 

was "manifestly umeasonable"; and (3) it cannot be said that "no 

reasonable judge" would have made the same decision. 

The Superior Court RALJ judge violated both RALJ 9.l(b) and 

RALJ 9.l(g), and disregarded the cases that hold that an appellate judge 

cannot reverse the dismissal of a criminal case absent a manifest abuse of 

discretion. Moreover, this is a case that presents an issue of public interest 

since hundreds of RALJ appeals are decided in this State every year, and 

there is not a single published decision that alerts the Superior Court bench 

to the danger of missing the impmtant procedural distinction between the 

manner in which appellate review of factual determinations is conducted 

when the decision under review is one that was made by a cou1t of limited 

jurisdiction rather than a Superior Court. TherefOl'e discretionary review of 

the decision below is also warranted under RAP 2.3( d)(3). 
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Respectfully submitted this 29th day of January, 2016. 

CARNEY BADLEY SPELLMAN, P ,S, 

0FFENBECHER 

flJl)p htrttf?:~11/ Byr / 
Todd ~ybrow~ 

Attorneys for Petitioner 
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CERTIFICATE OF SERVICE 

The undersigned certifies under penalty of pe1jury under the laws 

of the State of Washington that I run an employee at Cal'ney Badley 

Spellman, P .S., over the age of 18 yeal's, not a party to nor interested in the 

above-entitled action, and competent to be a witness herein. On the date 

stated below, I caused to be served a true and correct copy of the 

foregoing document on the below-listed attorney(s) of record by the 

method(s) noted: 

~ Email and fixst-class United States mail, postage prepaid, to the 

following: 

Counsel for Petitioner Stevens: 
Todd Maybrown 
Allen Hansen Maybrown & Offenbecher, P.S. 
600 University Street, Suite 3020 

Seattle, WA 98101 
Todd@ahmlawyers.com 

Counsel for Respondent City of Kirkland: 
Tamara 1. McE!yea 
Moberly & Roberts, PLLC 
12040 98th Avenue NE, Suite 101 

Kirldand, WA 98034-4217 
tmcelyea@moberlyandroberts.com 

' /,. Deborah A. Groth, Legal Assistant 
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APPENDIXW 



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

CITY OF KIRKLAND, 

Respondent, 

v. 

HOPE STEVENS, 

Petitioner. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 74300-7-1 

COMMISSIONER'S RULING DENYING 
DISCRETIONARY REVIEW 

This case comes to this Court on a motion for discretionary review of a superior 

court decision entered in a proceeding to review a municipal court decision under RALJ 

(rules for appeal of decisions of court of limited jurisdiction). Hope Stevens, charged with 

fourth degree assaults in municipal court, seeks discretionary review of a superior court 

decision.that reversed the dismissal of the charges and remanded for trial. The superior 

court concluded that there is no supportable finding of governmental misconduct 

warranting the extraordinary remedy of dismissal and that the municipal court conflate 

the prosecutor's discovery obligations with witnesses' conduct. Stevens argues that the 

superior court rejected the established abuse of discretion standard of review and failed 

to accept the municipal court's implicit findings of governmental mismanagement. But 

she fails to show that the superior court decision is in conflict with any Washington case, 

that her appeal involves an issue of public interest that should be determined by an 

appellate court, or that the superior court so far departed from the accepted and usual 

course of judicial proceedings as to call for review by this Court. Review Is denied. 
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FACTS 

In June 2014, the City of Kirkland charged Hope Stevens with two counts of 

domestic violence fourth degree assault in Kirkland Municipal Court. The City alleged 

that Stevens intentionally assaulted her half-sister Teresa Obert and Obert's teenage 

son (Stevens' nephew) C.O. Stevens pleaded not guilty to the assault charges. She 

asserts that she was the victim and that she was hit by her nephew C.0. with a stick. 

Stevens' counsel sought to either depose Obert and C.O. or interview them with a 

court reporter. Obert and C.O. retained independent legal counsel. Counsel for Obert 

and C.O. agreed to an informal interview, but not any recording other than Stevens' 

counsel taking notes, or participation by any "extraneous people," including a court 

reporter.1 Stevens filed a motion for depositions. On November 4, 2014, the trial court 

granted her motion and allowed her counsel to schedule depositions of Obert and C.O. 

Stevens' counsel scheduled the depositions of Obert and C.O. for November 25, 

2014 but re-scheduled the depositions for December 2, 2014 at the City's request. 

Stevens' counsel served all parties with notices of the depositions. On the morning of 

December 2, counsel for Obert and C.O. notified Stevens' counsel and the City's counsel 

that C.0. was hospitalized. Counsel also asserted that neither Obert nor C.O. had been 

subpoenaed for the depositions. Stevens' counsel responded that this case is governed 

by Criminal Rules for Courts of Limited Jurisdiction (CrRLJ) 4.6, which requires only a 

notice of deposition, not a subpoena. Obert and C.0. did not appear at the depositions. 

Stevens filed a motion to dismiss under CrRLJ 4.7 and 8.3 or for alternative relief 

1 Appendix to Answer to Motion for Discretionary Review (City App.) C(A) at 2 (October 

23, 2014 6:01 PM email). 
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for Obert's and C.0.'s refusal to be "interviewed and/or deposed.''2 The trial court 

scheduled a hearing on the motion for December 30, 2014. Meanwhile, the City's 

counsel arranged for Obert and C.O. to be available for depositions on December 19, 

2014 and subpoenaed them to appear at the depositions. 

On December 19, 2014, Obert and C.O. appeared with their counsel. Each of 

their depositions lasted about 90 minutes. Both answered Stevens' counsel's questions, 

but not all of them. In particular, C.O. did not answer questions about what medications 

he was using at the time of the incident, his medical history, and his recent hospital stay. 

C.O.'s counsel objected to those lines of questions by asserting doctor-patient privilege. 

After the depositions, Stevens' counsel filed a supplemental declaration in support 

of the pending motion to dismiss. The transcript of the depositions was not available 

then, but counsel asserted that Obert's and C.O.'s counsel made improper objections 

and that the witnesses refused to answer questions that could be used to impeach them 

at trial. Counsel asserted that during the depositions, Obert "repeatedly made malicious 

claims" about Stevens.3 Counsel also asserted that C.O. admitted having burned the 

stick he used to hit Stevens. Counsel also complained that the City had refused to 

provide its prosecutor's notes from the City's October 2014 interview of Obert and C.O. 

On December 29, 2014 (22 days before the trial was set to begin on January 20, 

2015), the City filed an amended. witness list. The City added four witnesses and 

disclosed their contact information and a summary of the witnesses' expected testimony. 

On December 30, 2014, about 1 :00 p.m., the trial court conducted a hearing on 

stevens' motion to dismiss. After the hearing, the court ordered Obert and C.O. to 

2 Appendix to Motion for Discretionary Review (Stevens App.) H. 
3 Stevens App. I (supplemental declaration of Todd Maybrown) at 4 ,r 14. 
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appear three days later on January 2, 2015 for second depositions to answer questions 

about C.O.'s medical history and medications the court found relevant. The court also 

ordered the City to produce its prosecutor's interview notes by the end of that day over 

the City's objection that the notes were privileged attorney work product.4 The City 

produced the notes on that day and prepared subpoenas for Obert and C.O. to appear 

for the ordered depositions. Because the postal service had gone out, the City arranged 

for personal service by a Kirkland police officer. The City later reported that the officer 

could not serve the subpoenas because no one answered the door. Counsel for Obert 

and C.O was out of the country. About 4:30 p.m. on that day, the City's counsel called 

Obert to inform her of the depositions. Obert said: "I don't know if we can make that."5 

On January 2, 2015, Obert and C.O. did not appear at the ordered depositions. 

Stevens filed a renewed motion to dismiss under CrRLJ 8.3(b), arguing that the "City's 

gross mismanagement in this case calls for the extraordinary remedy of dismissal."6 

On January 6, 2015, about 1 :00 p.m., the trial court conducted a hearing and 

ordered Obert and C.O. to appear two days later on January 8, 2015 for depositions. 

The court also ordered all parties to reconvene on January 13, 2015. The City prepared 

subpoenas for the witnesses to appear for the ordered depositions and again arranged 

for a Kirkland police officer to personally serve the witnesses with the subpoenas. The 

City's counsel later reported that Jeff Obert answered the door when the officer 

attempted to serve the subpoenas and that Jeff Obert told the officer that Teresa Obert 

4 See State v. Garcia, 45 Wn. App. 132, 137-38, 724 P.2d 412 (1986) (prosecutor's notes 
are not per se work product, and the State failed to show the notes were protected work product 
when the prosecutor did not assert that her notes contained her opinions, theories, or 
conclusions but resisted disclosure on the basis that the notes were Incomplete). 

6 City App. F (declaration of Lacey Offutt) at 3 ,i 22. 
8 Stevens App. L (renewed motion to dismiss) at 7. 
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and C.O. were out of the state. The City's counsel unsuccessfully attempted several 

times to make direct contact with Teresa Obert. On the same day (January 6), the 

prosecutor gave a notice of the depositions to counsel for Obert and C.O. by phone. On 

January 8, Obert and C.O. did not appear at the ordered depositions. 

On January 13, 2015, the trial court conducted a hearing and dismissed all 

charges under CrRLJ 4.7 and 8.3(b). The court incorporated its oral rulings of November 

6 and December 30, 2014 and January 6 and 13, 2015. The court noted that the 

"pattern of the City's witnesses' failure to cooperate with defense interviews Is well 

documented,"7 It also noted that the City filed an amended witness list to add four 

witnesses "more than six months after the government filed charges against the 

defendant, and less than two weeks before trial readiness[.]"8 The court noted that 

according to Stevens' counsel, the added witnesses had refused to talk to counsel. The 

court stated that because Stevens' speedy trial right would expire on February 2, 2015, 

the case would have to go to trial on January 20, 2015. The court stated that the City 

could not force Stevens to choose between her right to speedy trial on one hand and her 

right to effective assistance of counsel, confrontation, and due process on the other: 

A dismissal of a criminal prosecution ls an extraordinary remedy, as both 
counsel bring up many times, available only if the accused rights have 
been prejudiced to the degree that the accused right to a fair trial has been 
materially affected, in that the defendant is now at the point where she is 
compelled to choose between two distinct rights, either proceed as 
scheduled and hear testimony from many witnesses for the first time during 
trial, thereby violating her effective assistance of counsel, right to confront 
witnesses, and right to fair due process, or give up her right to speedy trial 
and ask for yet another extension in hopes the witnesses may cooperate. 
The government simply cannot force a defendant, a criminal defendant, to 

7 Stevens App. P; RP (Jan. 13, 2015) at 10. 
8 Stevens App. P; RP (Jan. 13, 2015) at 12. 
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choose between these rights.[91 

The City appealed the dismissal to King County Superior Court. The City argued 

that the trial court abused its discretion in resorting to the extraordinary remedy of 

dismissal without considering any less drastic remedy. It argued that adding witnesses 

22 days before trial did not rise to the level of egregious governmental conduct found by 

the courts to justify dismissal. The City argued that the trial court improperly conflated 

the City's obllgations with the witnesses' conduct. 

Stevens responded that the trial court found "very clear discovery violations" when 

"these witnesses are willfully failing to abide by these orders. And that's sufficient."10 

She argued that CrRLJ 4.7 "does not say in that section anywhere that the willful 

violation of the order must be by the prosecutor. It doesn't say that."11 She also argued 

that the trial court found the City's mismanagement based on its adding witnesses six 

months after the setting of the trial and less than two weeks before trial readiness. 

After a hearing, the superior court reversed the dismissal as an abuse of 

discretion and remanded to the municipal court for trial. The court reasoned that 

dismissal "requires willful or arbitrary action on the part of the government, not on the 

basis of the witnesses."12 The court rejected Stevens' argument that if it believed the 

municipal court did not enter sufficient findings, it could remand for the municipal court to 

enter finings of "gross mismanagement" or "gross negligence on the part of the 

prosecutors."13 The superior court explained that "there wouldn't be any basis for 

9 Stevens App. P; RP (Jan. 13, 2015) at 15. 
1° City App. S; RP (Oct. 2, 2015) at 8. 
11 City App. S; RP (Oct. 2, 2015) at 9. 
12 City App. S; RP (Oct. 2, 2015) at 14. 
13 City App. S; RP (Oct. 2, 2015) at 11. 
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entering those findings."14 The court said: 

There, there clearly ls not evidence of gross mismanagement or arbitrary 

action, or willful violations by the prosecuting agency. Now there Is by the 

witnesses. But, but, but you're conflating the witnesses with the 

prosecuting entity.[101 

Stevens filed a notice for discretionary review to this Court. 

DECISION 

Stevens seeks discretionary review of the superior court's decision that reversed 

the dismissal and remanded to the municipal court for trial. This Court may accept 

review of a superior court decision entered on review of a municipal court decision, only 

if the petitioning party (Stevens) satisfies one of the following criteria under RAP 2.3(d): 

Discretionary review of a superior court decision entered in a proceeding to 

review a decision of a court of limited jurisdiction will be accepted only: 

(1) If the decision of the superior court is in conflict with a decision of 

the Court of Appeals or the Supreme Court; or 

(2) If a significant question of law under the Constitution of the State of 

Washington or of the United States is involved; or 

(3) If the decision involves an issue of public interest which should be 

determined by an appellate court; or 

(4) If the superior court has so far departed from the accepted and 

usual course of judicial proceedings, or so far sanctioned such a 

departure by the court of limited jurisdiction, as to call for review by 

the appellate court.I161 

Stevens seeks review under RAP 2.3(d)(1) (conflict), (3) (issue of public Interest), 

and (4) (far departure from the accepted and usual course of judicial proceedings). She 

makes two primary arguments. First, she argues that the superior court erroneously 

14 City App. S; RP (Oct. 2, 2015) at 11. 
16 City App. S; RP (Oct. 2, 2015) at 12. 
16 RAP 2.3(d). 
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rejected the established abuse of discretion standard of review. Second, she argues that 

the court violated RALJ 9.1 (b), which requires the court to accept all findings, including 

unspoken ones that can reasonably be inferred from the lower court's decision. But 

neither argument demonstrates any conflict with Washington precedent, any issue of 

public interest that should be determined by this Court, or such a far departure from the 

accepted and usual course of judicial proceedings that calls for review by this Court 

The municipal court dismissed the charges under CrRLJ 4.7 and 8.3(b). Under 

CrRLJ 4.7, a trial court may dismiss the action "if the court determines that failure to 

comply with an applicable discovery rule or an order issued pursuant thereto is the result 

of a willful violation or of gross negligence and that the defendant was prejudiced by 

such failure."17 Under CrRLJ 8.3(b), a court "may dismiss any criminal prosecution due 

to arbitrary action or governmental misconduct when there has been prejudice to the 

rights of the accused which materially affect the accused's right to a fair trial. The court 

shall set forth its reasons in a written order."18 A dismissal of charges "is an 

extraordinary remedy, one to which a trial court should turn only as a last resort."19 A 

trial court should consider "intermediate remedial steps" before "ordering the 

extraordinary remedy of dismissal."20 Our Supreme Court has repeatedly and 

"unequivocally" stated that dismissal "is unwarranted in cases where suppression of 

evidence may eliminate whatever prejudice is caused by governmental misconduct."21 

17 CrRLJ 4.7(g)(7)(ii). 
18 CrRLJ 8.3(b). 
19 City of Seattle v. Holifield, 170 Wn.2d 230, 237, 240 P.3d 1162 (2010) (citation 

omitted). 
20 Holifield, 170 Wn.2d at 237 (citation omitted). 
21 Id. (citation omitted). 
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A dismissal of charges is reviewed for a manifest abuse of dlscretion,22 Stevens 

quotes the following dialogue between her counsel and the superior court to argue that 

the court erroneously rejected the proper abuse of discretion standard of review: 

COUNSEL: But here we're, the question is whether any reasonable iudge 
in Washington, faced with these circumstances. could have 
reached the decision it reached? 

COURT: No, that's not the proper ... I realize that there are cases that 
articulate the standard that way but that, that's a fundamental 
misstatement of what, what the, abusive· discretion means. 
It's a decision made for untenable grounds or for untenable 
reasons. And the untenable grounds here is that there is no 
finding by the trial court of a governmental misconduct or 
arbitrary actlon.l23l 

"Discretion is abused when the trial court's decision is manifestly unreasonable, QI 

is exercised on untenable grounds or for untenable reasons."24 A trial court's decision is 

"manifestly unreasonable" if the court adopts a view "that no reasonable person would 

take."25 A trial court abuses its discretion "if the court relies on unsupported facts, takes 

a view that no reasonable person would take, applies the wrong legal standard, or bases 

its ruling on an erroneous view of the law.''26 If "there is no evidence of arbitrary 

prosecutorial action nor governmental misconduct (including mismanagement of the 

case ... ), the court's dismissal will be reversed."27 

Here, the superior court's oral ruling, viewed in its entirety, appears to apply the 

correct standard. The court concluded that the dismissal was based on untenable 

22 State v. Michielli. 132 Wn.2d 229, 240, 937 P.2d 587 (1997). 
23 City App. S; RP (Oct. 2, 2015) at 15 (emphasis added). 
24 Mlchlelli. 132 Wn.2d at 240 (emphasis added). 
26 Yousoufian v. Office of Ron Sims, 168 Wn.2d 444, 458-59. 229 P.3d 735 (2010) 

(citation omitted); State v. Hopson, 113 Wn.2d 273, 284, 778 P.2d 1014 (1989) ("An appellate 
court finds abuse only 'when no reasonable judge would have reached the same conclusion."'} 

28 State y. Slocum, 183 Wn. App. 438,449, 333 P.3d 541 (2014). 
27 State y. Blackwell, 120 Wn.2d 822,832,845 P.2d 1017 (1993) (citation omitted). 
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grounds - dismissal without a supportable finding of the City's arbitrary action or 

misconduct warranting dismissal. Specifically, the court concluded that the trial court 

improperly conflated the City's obligations with the witnesses' conduct. Stevens' 

contrary argument does not satisfy any of the criteria for review under RAP 2.3(d). 

Stevens asserts that the superior court was "fixated on" the lack of written findings 

and conclusions, Inconsistent with RALJ 9.1 (b)(2). The rule provides as follows: 

The superior court shall accept those factual determinations supported by 
substantial evidence in the record (1) which were expressly made by the 
court of limited jurisdiction, or (2) that may reasonably be inferred from the 
judgment of the court of limited jurisdiction."1281 

In support of her assertion, Stevens quotes the following statement by the 

superior court: "But obviously one of the problems we have here is there weren't actual 

written findings and conclusions entered."29 But the court also stated: 

Well, I'm certainly happy to infer Mr. Maybrown, If you can point me to 
something in the record that, that would allow me to infer that the Court 
actually found governmental misconduct or arbitrary action on the basis of 
something, of, you know, but there, It Isn't there.l3°l 

The superior court concluded that there was no evidence to support a finding, if 

any, of the City's misconduct or arbitrary action that would warrant dismissal.31 Under 

RALJ 9.1 (b)(2), a finding must be supported by substantial evidence. The record does 

not appear to support the premise of Stevens' apparent argument that the superior court 

reversed the dismissal simply because the municipal court failed to enter written findings. 

In her reply brief, Stevens argues that the evidence supports a finding of the 

City's mismanagement, that the City's failure to timely provide discovery constitutes 

28 RALJ 9.1 (b). 
29 City App. S; RP (Oct. 2, 2015) at 7. 
3° City App. S; RP (Oct. 2, 2015) al 16. 
31 City App, S; RP (Oct. 2, 2015) al 12. 
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mismanagement, and that the superior court's decision is in conflict with Brooks32 and 

Mlchlelli. 33 But her motion for discretionary review did not cite Brooks or Michlelli or 

argue that these cases present a conflict for review under RAP 2.3(d)(1). "An Issue 

raised and argued for the first time in a reply brief is too late to warrant consideration."34 

I did consider Stevens' argument in her reply brief. But Brooks and Michielli 

appear distinguishable and do not present a conflict for review. Also, Stevens' argument 

about the sufficiency of the evidence is specific to the facts of this case and does not 

present an issue of public interest that warrants discretionary review. Nor does she 

explain how the superior court so far departed from the accepted and usual course of 

judicial proceedings In concluding that the evidence did not support the City's 

misconduct or mismanagement sufficient to justify the extraordinary remedy of dismissal. 

At most, she asserts a legal error, not a far departure from the judicial proceedings. 

Brooks involved "severe governmental mismanagement," including a failure to 

produce 60-page victim statement, lead detective's report, the entire police file, witness 

names, and multiple other documents routinely produced In dlscovery.35 The State's 

failure to comply with Its discovery obligations forced the court to continue trial. The trial 

32 State v. Brooks, 149 Wn. App. 373, 203 P.3d 397 (2009). 
33 State v. Michielli, 132 Wn.2d 229,937 P.2d 587 (1997). 
34 Cowiche Canyon Conservancy v. Bosley. 118 Wn.2d 801, 809, 828 P.2d 549 (1992). 

In her motion for discretionary review, Stevens argued In one sentence and a footnote, without 

citation to any authority, that "the record is replete with facts that support the trial court's judge's 

decision and from which a finding of governmental mismanagement of the case can reasonably 

be Inferred." Motion for Discretionary Review at 20, 20 n.18. An appellate court may decline to 

consider argument raised in a footnote or without sufficient analysis. See State v. N.E., 70 Wn. 

App. 602, 606 n.3. 854 P.2d 672 (1993) (declining to address argument raised in a footnote); 

Holland v. City of Tacoma, 90 Wn. App, 533, 538, 954 P.2d 290 (1998) ("Passing treatment of an 

issue or lack of reasoned argument is insufficient to meritjudlcial consideration."). 
36 Brooks, 149 Wn, App. at 393 ("The trial court here faced very difficult decisions caused 

by the severe governmental mismanagement, which in turn affected the accuseds' ability to 

receive a fair trial."). 
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court in Brooks stated: "Dumping the amount of Information into the lap of the defense 

attorneys subsequent to the omnibus hearing and on the day of trial when it was not 

newly created or discovered and which had been available for weeks is simply unfair and 

unacceptable."36 On appeal from the dismissal, Division Two of this Court stated that 

although dismissal is an extraordinary remedy, Brooks was "an extraordinary case" 

where the trial court, despite multiple continuances, "was unable to get the State to 

comply with its discovery order, even on the eve of trial."37 

Michielli involved a prosecutor's decision to add four new charges three business 

days before trial, although the prosecutor admittedly had all the information and evidence 

supporting those charges months earlier.38 The Supreme Court stated that the facts 

"strongly suggest that the prosecutor's delay in adding the extra charges was done to 

harass Defendant."39 The court held that the trial court did not abuse its discretion in 

dismissing the charges under CrR 8.3(b), stating: "Even though the resulting prejudice 

to Defendant's speedy trial right may not have been extreme, the State's dealing with 

Defendant would appear unfair to any reasonable person. "40 

In view of the record, neither Brooks nor Michielli appears analogous to the facts 

of this case. Stevens argues that "gross mismanagement" is not required and that 

"simple mismanagement" is sufficient. Governmental misconduct "need not be of an evil 

or dishonest nature: simple mismanagement is sufficient."41 But "Washington courts 

have clearly maintained that dismissal is an extraordinary remedy to which the court 

38 Brooks, 149 Wn. App. at 387. 
37 Id. at 393. 
38 See Mlchielli, 132 Wn.2d at 233, 244. 
39 Id. at 244. 
40 Id. at 246. 
41 statev. Wilson, 149Wn.2d 1, 9, 65 P.3d 657 (2003). 
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should resort only in 'truly egregious cases of mismanagement or misconduct.'"42 For 

example, when the State's key witness (victim} refused to cooperate with the defense 

and did not meet court-imposed deadlines for an interview by the defense, our Supreme 

Court held that dismissal was improper and was properly reversed where the prosecutor 

"did not engage in unfair gamesmanship, nor did he egregiously neglect his obligation."43 

Stevens fails to demonstrate that the superior court's decision is in conflict with 

any Washington precedent, that her appeal involves an issue of public interest that 

should be determined by this Court, or that the superior court so far departed from the 

accepted and usual course of judicial proceedings as to call for review by this Court. 

Discretionary review is not warranted under RAP 2.3(d}. 

Therefore, it is 

ORDERED that discretionary review is denied. 

-th 
Done this 7 day of June, 2016. 

42 Wilson, 149 Wn.2d at 9. 
43 k!.,_ at 11. 
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COURT OF APPEALS, DIVISION I 
OF THE STATE OF WASmNGTON 

CITY OF KIRKLAND, 

Respondent, 

v. 

HOPE STEVENS, 

Petitioner 

NO, 74300-7-I 

PETITIONER'S MOTION 
TO MODIFY 
COMMISSIONER'S 
RULING 

1, IDENTITY OF MOVING PARTY 

Hope Stevens, Petitioner, seeks the relief designated below. 

2. STATEMENT OF RELIBF SOUGHT 

Pursuant to RAP 17.7 and RAP 2.3(d), Petitioner asks the Court to 

modify the ruling of Commissioner Masako Kanazawa denying 

discretionary review, and to enter a ruling granting discretionary review, 

3. FACTS RELEVANT TO MOTION 

Petitioner was charged in Kirkland Municipal Court with two counts 

of Assault 4 for allegedly assaulting Teresa Obert and Obert's teenage son 

C,O. "Stevens asserts that she was the victim and that she was hit by her 

nephew C.O. with a stick," Commissioner's Ruling, at 2. As she attempted 

to prepare for trial, petitioner encountered serious difficulties obtaining 

discovery. Some of her difficulties were created by the witnesses C.O, and 

Teresa Obert. Other difficulties were created by the conduct of the 

prosecutor for the City of Kirkland. 
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The prosecution's witnesses repeatedly refused to comply with the 

trial court's discovery orders. On November 6, 2014, the Municipal Court 

judge granted Petitioner's motion for leave to take their depositions, 

Although initially scheduled for November 26, 2014, at the request of the 

prosecution their depositions were rescheduled to December 2, 2014. 

Commissioner's Ruling, at 2. But on that date the witnesses failed to appear. 

Id. at 2-3. A new deposition date of December 19, 2014 was set, and the 

witnesses appeared for deposition on that date, but they refused to answer 

several relevant questions. Id, at 3. On December 30, 2014, the trial court 

ordered them to submit to another deposition on January 2, 2015 and to 

answer the relevant questions, but on that date the witnesses failed to appear 

again. Id. at 3-4. The trial judge issued yet another order directing them to 

appear for a deposition on January 8, 2015, but for the third time the 

witnesses failed to appear for deposition. Idat 4-5. 

Petitioner's counsel also encountered difficulties obtaining 

discovei-y from the prosecution. Although the Commissioner fails to 

mention it in her ruling, when Petitioner made a discovery request for copies 

of the prosecutor's notes of their own witness interviews, the City refused 

to produce them, claiming that they were protected by the work product 

privilege. The City persisted in refusing to produce these notes, even after 

Petitioner cited the case of State v. Garcia, 45 Wn.App. 132, 724 P.2d 412 
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(1986). 1 Garcia specifically rejected the argument that a prosecutor's notes 

of a witness interview were per se work product. Id. at 138. 

Petitioner also sought to examine the stick that witness C.O, had hit 

her with, but she was informed that the investigating police officers failed 

to collect this piece of evidence when they responded to take the witnesses' 

complaint.2 

Petitioner filed a motion seeking an order of dismissal pursuant to 

CrRLJ 8.3, and the trial court judge held tlu·ee separate hearings on this 

motion, At the first hearing, held on December 30, 2014, the trial court 

judge ordered the City to immediately produce to Petitioner the prosecutors' 

notes of its own witness interviews. RP I, 29. The court also faulted the 

prosecutor for delaying before setting a new deposition date when the 

witnesses failed to appear for their deposition on December 2, 2014, RP I, 

26,3 But the trial judge declined to dismiss the charges at that time, 

choosing instead to enter remedial orders. 

Also on December 3011', the City prosecutors chose to amend their 

witness list and to add four new witnesses including two expert witnesses, 4 

1 See Appendix I, ,2s in Appendices to Motion for Discretionary Review. 
2 Appendix l, ~~29-30, 
3 "On December 11, 2014, after the court scheduled this hearing to address defense 

counsel's motion to dismiss, the prosecutors called defense counsel indicating that the 

witnesses would now agree to a deposition on December 19, 2014." (Italics added). 

'Appendix K to Motion for Discretionaiy Review. A copy of the City's supplemental 

witness list is also attached to this brief as Appendix A. 
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As the trial judge later noted, the City never offered any explanation as to 

why these witnesses were not added until six months after the charges were 

initially filed. RP IV, 13. 

When the witnesses failed to appear for deposition on January 2, 

2015, Petitioner filed a renewed motion to dismiss, and the trial judge heard 

that motion on January 6, 2015. For the second time, the trial judge declined 

to grant the motion, choosing instead to give the witnesses yet another 

chance to appear for deposition, and ordering Petitioner's counsel to see if 

he could obtain discovery from the prosecution's four new witnesses. RP 

II, 30. 

It was not until the trial court held its third hearing on Petitioner's 

motion to dismiss that the trial court judge granted that motion on January 

13, 2015.5 At that hearing the trial judge was informed that Petitioner's 

counsel had not been able to interview any of the City's four new witnesses; 

both of the recently disclosed expert witnesses refused to be interviewed 

because they had not been subpoenaed by the prosecution for trial and 

because they had not been supplied with a patient release form. 6 

When the trial judge orally granted the Petitioner's motion to 

dismiss, Petitioner's counsel raised the question of whether the court 

'Appendix P to Motion for Discretionary Review. 
6 Appendix N, 118 to Motion for Discretionary Review. 
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wanted to enter written findings. The court asked the prosecutor if she 

wanted to be heard on that question but she declined the invitation to speak 

to that issue: 

MR. MA YBROWN: Your Honor, I have an order which 

reflects what the court has considered and incorporates the 

court's oral ruling. If that would be sufficient with the court, 

that would be sufficient with the defense. If the court wants 

us to prepare findings, we would prepare findings and 

conclusions. I'm satisfied either way, but I'll defer to the 

court. And perhaps the prosecutor would have -

THE COURT: Does the prosecutor wish to be heard? 

MS. McEL YEA: No, your Honor. 

THE COURT: Then I'll sign your order, Counsel. 

RP III, 16-17. 

In his oral ruling granting Petitioner's motion to dismiss, the 

Municipal Court judge specifically faulted the City fot· disclosing four new 

witnesses two weeks before the readiness hearing, one of whom had left the 

State. 

[O)n December 30, 2014, more tllan six months after tlte 
government filed charges against tl,e defendant, and less 
tllan two weeks before trial readiness, tfle City filed an 
additional witness Ust e11dorsingfo11r additional witnesses. 
The witness list included two medical health professionals, a 

doctor and a physician's assistant. Both apparently took part 

in examining the alleged victim/witness after the assault. 

Tlte defense again moved to dismiss charges, citing 
mismanagement on tlte part of /fie prosecutors by waiting 
over six montlls to endorse expert witnesses only days 
before tfle trial. Again, [ on January 6111] the court chose to 
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reserve rnling and urged defense counsel to attempt to 

interview the newly-endorsed witnesses with the time left 

before trial. 

Today, according to declarntions filed by the defense, the 

two medical professionals have declined to discuss their 

involvement in this case citing privilege. It's interesting to 

note that the government ltas endorsed two doctor 

witnesses, albeit late, to testify as to tlte condition of the 
alleged victim following the altercation. Still, both medical 

witnesses are refusing to discuss the case with the defense. 

Consequently, the defendant will hear this crucial testimony 

for the first time during trial in front of the jury. The 

testimony, and that of others - this testimony, and that of 

others, will be a complete surprise to the defendant. 

According to defense counsel, the third witness endorsed by 

the City on December 30'", 2014 is Jeffrey Obert .... Mr. 

Obert declined to appear for the [defense] interview. 

The fourth witness added to the government's list on 
December 30, 2014 is a Corey Parks. According to the 

declaration filed by the defense, this witness lives in Florida 

and has also declined to be interviewed over the phone. 

According to the declaration, Ms. Parks states site has 110/ 

received a s11bpoe11a to appear in court ... 

Consequently, there are four witnesses that have all refused 

to talk to defense counsel. These witnesses were added to 

the government's witness list less titan two weeks before 

trial readiness and more than six months after charges 
werefiled, ... 

RP Ill, 12-14 (emphasis added). Acknowledging that "a dismissal of a 

criminal prosecution is an extraordinary remedy," the mUllicipal court judge 

concluded that he had no choice but to grant the requested dismissal because 

"the government simply cannot force a defendant, a criminal defendant, to 

choose between" her right to a speedy trial, and her due process rights to 
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adequately prepare for trial. RP III, 15-16. The Municipal Court's written 

order dismissing the charges with prejudice states: "IN REACHING THIS 

DECISION the Court further incorporates its oral rulings of November 6, 

2014, December 30, 2014, January 6, 2015 and January 13, 2015)."7 

The City of Kirkland appealed the dismissal to the King County 

Superior Court. Even though the City had expressly declined to comment 

when asked in the Municipal Court if the City thought written findings of 

fact and conclusions of law were necessary, in the Superior Court the City 

complained that the Municipal Com1judge never made any finding that the 

City did something wrong. RP IV, 7. Petitioner Stevens responded that the 

prosecution's delay in waiting to identify four new witnesses, including two 

experts, until less than two weeks before readiness hearing, was 

governmental misconduct which "deprived the defense of any fair 

opportunity to prepare the case for trial, and the Com1 so found." RP IV, 7. 

But the Superior Court RALJ judge did not agree that it was clear that the 

Municipal Court "so found," and he faulted the Municipal Court judge for 

not entering any written findings of fact and conclusions oflaw: 

COURT: Well, I guess I'm, I'm not sure tlte Court so found. 
The Court certainly said that the defense was presented with 
enormous difficulties by this case. But obviously one of the 
problems we have here is there weren't actual written 
findings and conclusio11s entered. There are oml statements 
by the judge in making his decision. And certainly he 

7 Appendix P to Motion for Discretionaiy Review. 
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substantially agrees with you, Mr. Maybrown, that there were 
enormous difficulties presented to the defense. I'm 1101 sure 
that lte actually made a fi11di11g tltat it, that it preve11ted tlte 
defe11sefrom,from going forward. 

RP IV, 7-8 (emphasis added). 

Stevens' counsel replied noting that the RALJ 9 .1 (b) requires the 

Superior Court to accept the "implicit" findings made by the trial court: 

MR. MAYBROWN: Well, first of all, under the RALJ rules, 
because the courts of limited jurisdiction are somewhat less 
formal than these provisions, there's a very specific rule, 9.IB 
that says tlte Court must accept all findings, botlt explicitly 
made and implicit i11 the Court's findings. 

Here what the Court very clearly found is that endorsing these 
witnesses six months after the trial had been set, less than two 
weeks before readiness without any explanation or 
justification was mismanagement. 

RP IV, 8 (emphasis added). Defense counsel also noted that the City had 

foregone the opportunity to have written findings entered. RP IV, 8. 8 

Petitioner's counsel pointed out that the Municipal Court judge's 

decision to dismiss was reviewable under the abuse of discretion standard 

which precludes reversal unless the appellate court concludes that no 

reasonable person could have reached the conclusion that the trial court 

judge reached. RP IV, 15. But the Superior Court RALJ judge asserted that 

this was not a correct statement of the abuse of discretion standard. RP IV, 

8 "[At the hearing] I asked whether the court wanted to ente1· written findings or 
conclusions ... [T]he prosecutor did not want to be heard on this so the prosecutor did not 
seek the entry of findings," 
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15. The Superior Court judge said the proper standard was whether the trial 

court's decision rested on untenable grounds, and he went on to rule that the 

Municipal Court judge's decision was "untenable" because the Municipal 

Court judge did not make a finding of governmental misconduct: 

MR. MA YBROWN: ... [T]he question is wlletlter any 
reasonable judge in Wasllington, faced with these 
circumstances, could have reached the decision it [the 
Municipal Court] reached. 

COURT: No, that's not the proper ... I realize that there are 

cases that articulate the standard that way but that, that's a 
fundamental misstatement of what, what the, abusive {sic] 
discretion means. It's a decision made for untenable grounds 

or for untenable reasons. And the untenable grounds here is 
that there is 110 finding by the trial court of a governmental 

misconduct or arbitrary action. 

RP IV, 15 ( emphasis added). The Superior Court then entered this order: 

The above entitled couit having heard a motion to remand this 

case back to the trial court for an abuse of discretion under 8.3 
and 4.7, 

IT IS HEREBY ORDERED THAT this case be remanded 

back to the trial comt for a trial. Court finds there was an abuse 

of discretion. 9 

4, ISSUES FOR REVIEW BY A PANEL OF JUDGES 

( a) The Superior Court, sitting as an appellate court, held that 

the Municipal Court's decision to dismiss the charges was 

based on "untenable grounds" because the Municipal Court 

never made any finding that there was governmental 
misconduct. Was this ruling erroneous because RALJ 

9 .I (b )(2) mandates that the appellate court "shall accept 

9 Appendix A to Motio11 for Discretionary Review. 
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those factual determinations . . . that may be reasonably 
inferred from the judgment" of the Municipal Court? 

(b) Is the question of whether written findings of fact and 
conclusions of law are required when a Municipal Court 
dismisses a prosecution a question of substantial public 
interest given that there is no published appellate decision 
that addresses the part of RALJ 9.1.(6)(2) which requires 
appellate court acceptance of all "reasonably inferable" 
factual determinations? 

( c) The Superior Court ruled that the test for an abuse of 
discretion was not whether any reasonable judge could have 
made the decision that the trial judge made. Was this ruling 
in conflict with the decisions of the Washington Supreme 
Court in State v. Hopson, 113 Wn.2d 273, 284, 778 P.2d 
1014 (1989); State v. Emery, 174 Wn.2d 741,765,278 P.3d 
653 (2012);State v. Rodriguez, 146 Wn.2d 260,269, 45 P.3d 
541 (2002); State v. Woods, 143 Wn.2d 561, 595, 23 P.3d 
1046 (2001); and State v. Bourgeois, 133 Wn.2d 389,406, 
945 P.2d 1120 (2014). 

5. GROUNDS FOR RELIEF AND ARGUMENT 

a. Whether explicit "findings" are 1·equired when a Municipal 
Court dismisses a case, notwithstanding the fact that RALJ 
9,1(b)(2) requires a reviewing Superior Court to accept all 
factual determinations "that may be reasonably inferred from 
the judgment," is an issue of public interest that should be 
decided by an appellate court. RAP 2.3( d)(3). 

The Superior Court was fixated on what it erroneously saw as a 

"problem": 

But obviously one of the problems we have here is there 
weren't actual written findings and conclusions entered. 
There are oral statements by the judge in making his 
decision. 

RP IV, 7 (emphasis added). 
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But the RALJ rules specifically recognize that written findings of 

fact are not required in courts of limited jurisdiction. RALJ 9. 1 (b), 

specifically refers to two types of "factual determinations." Subsection 

(b)(l) refers to factual dete1minations "which were expressly made by the 

court of limited jurisdiction" and subsection (b )(2) refers to factual 

detenninations "that may reasonably be inferred from the judgment of the 

court of limited jurisdiction." The rule recognizes that sometimes a 

municipal court judge will "expressly" make factual determinations, but at 

other times the court will not say anything - either orally or in writing -

about its factual determinations. In the latter situation the appellate court is 

required to accept any factual determination that can reasonably be inferred 

"from the judgment." 

RALJ 9 .1 (b )(2) accommodates the generally informal nature of 

judging that takes place in the municipal courts. The rule recognizes that it 

would be completely unworkable to require the judges of these courts to 

support all their decisions with written FF &CL. Instead of requiring such 

findings, RALJ 9. l(b)(2) requires appellate courts to accept all reasonably 

inferable findings that could support the judgment of the lower court. 

In her ruling denying discretionary review, the Commissioner 

acknowledges that the Superior Court judge said that "one of the problems" 

with the Municipal Court's dismissal order was that "there weren't actual 
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written findings and conclusions entered." Commissioner's Ruling, at IO. 

The Commissioner reasons, however, that because the Si1perior Court judge 

went on to make an additional statement about "the record," that there was 

no violation ofRALJ 9.l(b)(2). The Commissioner states: 

But the [Superior] court also stated: 

Well, I'm certainly happy to infer Mr. Maybrown, if you can 
point me to something in the record that, that would allow 
me to infer that the Court actually found governmental 
misconduct or arbitrary action on the basis of something, of, 
you know, but there, it isn't here. 

RPIV, 16. 

Petitioner respectfully submits that the Commissioner has 

misconstrued RALJ 9.1 (b )(2), The Rule mandates acceptance of findings 

that can be inferred "from the judgment." The Rule does not limit its 

mandate to findings that can be inferred from the municipal court's oral 

remarks. 

Moreover, the Commissioner states that the superior court judge 

"concluded that there was no evidence to support a finding, if any, of the 

City's misconduct or arbitrary action that would warrant dismissal." 

Commissioner's Ruling, at I 0. But that is not an accurate statement of what 

the Superior Court judge actually said. What he explicitly said is that he 

was "not sure" what the Municipal Comtjudge found. Petitioner's counsel 

told the Superior Court "you have the City endorsing" four new witnesses 

PETITIONER'S MOTION TO MODIFY 
COMMISSIONER'S RULING-12 

STE0SS-0001 AP-Motion lo Modify Commissioner's Ruling - Div I 



"six months after the case was filed [ and] less than two weeks before the 

readiness , , .. This deprived the defense of any fair oppo1tunity to prepare 

the case for trial, and the Court so found." RP IV, 7. And in reply the 

Superior Court judge responded: 

COURT: Well, I guess I'm, I'm not sure the Court so found. 

RPIV, 7. 

The Superior Court judge did not say, there was insufficient 

evidence to support the Municipal Court judge's factual determinations. 

Instead, he said it was simply unclear to him what the Municipal Court 

judge found. 

Moreover, the Commissioner's conclusion that what the Superior 

Court judge really did was find a lack of substantial evidence to support the 

Municipal Court's "inferred" finding of govemmental mismanagement is 

completely inconsistent with the Superior Court's comment to Petitioner's 

counsel that he might still prevail on remand because the Municipal Court 

might ultimately enter the written findings that the Superior Court judge 

(en·oneously) believed were required. The Superior Court judge said that 

while the municipal court discussed prejudice to the defendant, he did not 

discuss the requirement of governmental mismanagement. And yet he said 

this defect could be cured on remand: 

Now, you may very well be able to accomplish the same 
result for your client upon remand. 
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RP IV, 17. 

Petitioner's counsel complained that the case should not have to go 

back for the entry of written findings when the City prosecutors were 

expressly asked whether they wanted written findings to be entered and they 

expressly declined to address that question. RP IV, 18. But the Superior 

Court ruled that nevertheless written findings were necessary: 

And so I think that, that yes, that you need to go back to the 
trial court and go through the process again. 

RP IV, 19. 

Petitioner submits that the RALJ judge was wrong because no such 

written findings are necessary and RALJ 9.l(b)(2) explicitly says so. But 

RALJ 9.l(b)(2) is not a well known rule. There is only one published 

decision that makes even a passing reference to RALJ 9.l(b). State v. 

Basson, 105 Wn.2d 314,714 P.2d 1188 (1986) states that because the 

Superior Court was sitting as an appellate court, RALJ 9.l(b) applied, and 

thus it was improper for the Superior Comt to make its own evaluation of 

the evidence. But Basson only addresses subsection (b )(I) which requires 

acceptance of all findings "supported by substantial evidence"; it does not 

address subsection (b )(2) which requires acceptance of all "reasonably 

infened" findings. 

Because there is no published opinion analyzing subsection (b )(2), 

this case presents a question of substantial public interest. In the absence of 
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a published decision, other Superior Court judges are likely to make the 

same mistake that the Superior Court judge made in this case, and they too 

will fail to follow the Rule's mandate that they must accept all factual 

determinations that are reasonably inferable from the judgment. 

In the present case, the record is replete with facts that support the 

trial court judge's decision and from which a finding of governmental 

mismanagement of the case can reasonably be infen-ed. 10 The Superior 

Court's decision remanding this case for trial ignores all of the Municipal 

Court judge's oral statements, all the reasonable inferences that can be 

drawn from the judgment dismissing the case, and the clear command of the 

applicable appellate rule. 

b. The Superior Court's decision conflicts with numerous 
Washington Supreme Court cases which state the proper 
test for determining whether a trial court has abused its 
discretion. 

The test for deciding whether an abuse of discretion has occun-ed is 

well established: "An appellate court finds abuse [ of discretion] only when 

no reasonable judge would have reached the same conclusion." State v. 

'° For example, there was unrebutted evidence that the police failed to collect physical 
evidence that supported the self-defense defense; the prosecutors delayed the deposition of 
their witnesses; failed to promptly reschedule them when the witnesses failed to appear; 
refused to provide discovery of their own interview notes; defended their refusal with a 
frivolous claim of work-product privilege; waited for six months to identify four new 
witnesses just two weeks before the readiness hearing; failed to subpoena their belatedly 
disclosed experts; and failed to provide their experts with medical releases thus making it 
impossible for defense counsel to interview them. 
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Hopson, 113 Wn.2d 273,284, 778 P.2d 1014 (1989). This test has been 

around for a long time and is often cited. Accord Emery, 174 Wn.2d at 765; 

Rodriguez, 146 Wn.2d at 269; Woods, 143 Wn.2d at 595; Bourgeois, 133 

Wn.2d at 406. Petitioner's counsel said that this was the applicable 

standard. But the Superior Court said that it was not the proper test, and 

that even though "the1·e are cases that articulate the standard that way, but 

that, that's a fundamental misstatement of what, what the, abusive [sic] 

discretion means." RP IV, 15. 

The Superior Court was wrong. That standard is not a misstatement 

of the proper appellate test for determining whether an abuse of discretion 

has occurred. The Superior Court's rejection of this test is contrary to 

dozens of Washington decisions and his refusal to apply this test was a 

radical departure from the usual course of proceedings which calls for 

discretionary review. 

c. A reason need not be written in order to be "tenable.'' 
The Superior Court's ruling - that tile Municipal 
Court's reasoning was untenable because it was not 
expressed in writing - is itself "untenable," 

The Commissioner concluded that because the Superior Cou1t 

restated the test for abuse of discretion as a ruling made for "untenable 

reasons" that "the superior court's oral ruling, viewed in its entirety, appears 

to apply the correct standard." Commissioner's Ruling, at 9. But the 
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Commissioner ignores what the Superior Comt judge said as to why the 

municipal court's decision was untenable. 

[ An abuse of discretion is] a decision made for untenable 
grounds or for untenable reasons. And the untenable grou11ds 
here is tltat tltere is 110 finding by tlte trial court of a 
governmental misconduct or arbitrary action. 

RP IV, 15 ( emphasis added). 

But a reason does not have to be expressed in writing in order to be 

tenable. A reason can be tenable, even if it is not expressed at all, either in 

writing or orally. The only thing that RALJ 9.l(b)(2) requires is that a 

tenable reason be reasonably "inferable from the judgment." The very 

definition of the word "infer" conveys the notion that something that is not 

expressed can nevertheless be deduced from other things. 

Anyone who reads the Municipal Court judge's two pages of 

comment regarding the City's addition of four new witnesses six months 

after charging and shortly before trial (RP III, 12-14) can easily infer that 

the Municipal Court judge found governmental mismanagement. 

d, The Superior Court's decision is in conflict with all 
numerous Supreme Court cases on dismissals pursuant to 
CrR 8.3(b). Gross mismanagement is not required; simple 
mismanagement is sufficient. 

When he reversed the Municipal Court's dismissal order, the 

Superior Court judge faulted the lower court for failing to make a finding 

of"gross mismanagement" of the case by the City prosecutors. RP IV, 12. 
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But it is well settled that gross mismanagement is not required, and that 

"simple mismanagement" is sufficient. State v. Dailey, 93 Wn.2d 454,457, 

610 P.2d 357 (1980) ("we have made it clear that "governmental 

misconduct" need not be of an evil or dishonest nature, simple 

mismanagement is sufficient."); State v. Michielli, 132 Wn.2d 229, 243, 

937 P.2d 587 (1997) (same); State v. Blackwell, 120 Wn.2d 822,831,845 

P.2d 1017 (1993) (same); State v. Brooks, 149 Wn.App. 373,384,203 P.2d 

397 (2009) (same). 

The Commissioner did not directly address the conflict between the 

Superior Court's oral statement and the case law. Instead, she seems to 

reason that since the case law also says that a dismissal can only be ordered 

in cases of"egregious" governmental misconduct, the Superior Court's use 

of the "gross mismanagement" standard is excusable: 

Stevens argues that "gross mismanagement" is not required 
and that "simple mismanagement" is sufficient. 
Governmental misconduct "need not be of an evil or 
dishonest nature; simple mismanagement is sufficient." But 
"Washington courts have clearly maintained that dismissal 
is an extraordinary remedy to which the court should resort 
only in 'truly egregious cases of mismanagement or 
misconduct.'" 

Commissioner's Ruling, at 12-13 (footnotes omitted), citing State v, Wilson, 

149 Wn.2d 1, 9, 65 P.3d 657 (2003). 

Petitioner submits that the holdings of Blackwell, Dailey, Michielli 

and Brooks cannot he so easily evaded. If the Supreme Court thought that 
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egregious misconduct was synonymous with gross mismanagement, it 

would never have explicitly held that gross mismanagement is not required. 

If the Supreme Court thought that the two phrases had the same meaning, 

then one would have to read all of the above cited opinions - and Wilson -

as simultaneously holding that gross mismanagement is not required and 

that gross mismanagement is required. Obviously, the Supreme Court 

cannot have meant that those two completely contradictory propositions are 

both true. Consequently, the Superior Court's explicit use of a standard 

which the Supreme Court has repeatedly condemned calls for appellate 

review and correction by this court under both RAP 2.3(d)(l) and RAP 

2.3(d)(4). 

6, CONCLUSION 

For these reasons, Petitioner asks this Court to modify the 

Commissioner's Ruling, and to grant discretionary review of the Superior 

Court's RALJ decision. Petitioner respectfully submits that several of the 

criteria for discretionary review are met in this case: (1) the Superior Court's 

decision conflicts with several decisions of the Washington Supreme Court 

(RAP 2.3(d)(l)); the case involves an issue of public interest regarding the 

command of RALJ 9 .1 (b )(2) requiring Superior Courts to accept all 

reasonably inferable factual dete1minations, and no published appellate 

decision addresses this requirement (RAP 2.3(d)(3)); and the Superior 
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Court's refusal to confine its appellate review to asking whether any 

reasonable judge could have decided that there was governmental 

misconduct in this case, was a radical departure so far from the accepted 

and usual course of appellate review for manifest abuse of discretion as to 

call for discretionary review by this court (RAP 2.3(d)(4)), 

Respectfully submitted this 5th day of August, 2016. 

CARNEY BADLEY SPELLMAN, P,S, 

By 0/lMC..) lub~c..;1, b; ·JYl 
James E. Lobsenz WSBA #8787 

ALLEN HANSEN MAYBR0WN & 
OFFENBECHER 

BY~-------------
Todd Maybrown, WSBA #18557 

Attorneys for Petitioner 
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CERTIFICATE OF SERVICE 

The undersigned certifies under penalty of perjury under the laws of 
the State of Washington that I am an employee at Allen, Hansen, Maybrown 
& Offenbecher, P.S., over the age of 18 years, not a party to nor interested 
in the above-entitled action, and competent to be a witness herein. On the 
date stated below, I caused to be served a true and correct copy of the 
foregoing document on the below-listed attomey(s) of record by the 
method(s) noted: 

IX! Email and first-class United States mail, postage prepaid, to the 
following: 

Attorneys for Respondent 
Tamara L. McElyea 
MOBERLY & ROBERTS, PLLC 
1204098thAveNESte 101 
Kirkland WA 98034-4217 
tmcelyea@moberlyandrobel'ls.com 

Co-counsel for Petitioner Stevens: 
James E. Lobsenz 
CARNEY BADLEY SPELLMAN 
701 Fifth Avenue Suite 3600 
Seattle, WA 98104 
Lobsenz@cameylaw.com 

DA TED this 5th day of August, 2016. 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

CITY OF KIRKLAND, ) 
) No. 74300-7-1 

Respondent, ) 
) ORDER DENYING 

V. ) MOTION TO MODIFY 
) 

HOPE STEVENS, ) 
) 

Petitioner. ) 
) 

Petitioner, Hope Stevens, has filed a motion to modify the commissioner's 

June 7, 2016 ruling denying her motion for discretionary review. The respondent, 

City of Kirkland, has not flied a response. We have considered the motion under 

RAP 17.7 and have determined that it should be denied. Now, therefore, it is 

hereby 

ORDERED that the motion to modify is denied. 
-t!: 

Done this Y day of O t;\-06~['. , 2016. 



MOBERLY & ROBERTS, PLLC

March 09, 2018 - 4:01 PM

Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number:   93812-1
Appellate Court Case Title: City of Kirkland v. Hope Stevens
Superior Court Case Number: 15-1-01772-8

The following documents have been uploaded:

938121_Briefs_20180309155420SC439019_3643.pdf 
    This File Contains: 
     Briefs - Respondents Supplemental 
     The Original File Name was Supplemental Brief of Respondent City of Kirkland with Appendices.pdf
938121_Notice_20180309155420SC439019_6412.pdf 
    This File Contains: 
     Notice - Intent to Withdraw 
     The Original File Name was Respondent Withdrawal of Counsel Ashley Blackburn.pdf
938121_Other_20180309155420SC439019_7618.pdf 
    This File Contains: 
     Other - Notice of Withdrawal of Counsel 
     The Original File Name was Respondent Withdrawal of Counsel Christopher Karr.pdf

A copy of the uploaded files will be sent to:

ablackburn@wshblaw.com
christopher.karr@seattle.gov
lobsenz@carneylaw.com
todd@ahmlawyers.com

Comments:

1. Supplemental Brief of Respondent, City of Kirkland, with Appendices. 2. Respondent's Notice of Withdrawal of
Counsel Ashley Blackburn 3. Respondent's Notice of Withdrawal of Counsel Christopher Karr

Sender Name: Melissa Osman - Email: mosman@moberlyandroberts.com 
Address: 
12040 98TH AVE NE STE 101 
KIRKLAND, WA, 98034-4217 
Phone: 425-284-2362

Note: The Filing Id is 20180309155420SC439019


	20180309155618372
	20180309155809914
	20180309155908402
	20180309160027957
	20180309160125985

