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A, INTRODUCTION
Respondent, City of Kirkland, submits supplemental briefing to the

Court for discretionary review. The Respondent respectfully requests this
Court affirm the King County Superior Court’s ruling on the RALJ appeal

in this matter, remanding the issue to the trial court.

B.  ISSUES PRESENTED

1. Under State of Washington v. dscension Salgado-Mendoza, did the
RALJ court abuse its discretion when it reversed the trial court’s
dismissal and remanded the matter, finding: (1) the record
presented insufficient evidence for a finding of prosecutorial
mismanagement under CrRLJ 8.3(b), and (2) that dismissal was an
abuse of discretion by the trial court when it unfairly conflated

witness conduct with prosecutorial obligation?
2. Whether CrRLI 4.7(g)(7)(ii) applies to non-party misconduct.

C. STATEMENT OF THE CASE

Respondent, City of Kirkland, charged Petitioner, Hope A. Stevens,
with two counts of Assault in the Fourth Degree, Domestic Violence for
conduct toward her half-sister, Teresa Obert, and her nephew, C.O. — Ms.

Obert’s son - on June 21, 2014. See Appendix A,
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Ms. Obert and C.O. retained Mary Gaston as independent legal
counsel. See Appendix B at € 7. At the request of Petitioner’s attorney, M.
Maybrown, Ms. Gaston offered two separate opportunities to interview the
witnesses in October. Id and Appendix A. He declined to conduct those
interviews. See Appendix C. Over the City’s objection, the trial court
ordered the witnesses to sit for depositions. See Appendix D.

Counsel for Petitioner scheduled the depositions of Ms. Obert and
C.0. for November 25, 2014, and mailed notices of depositions to the
witnesses’ attorney. See Appendix E. The prosecutors cleared their
schedules in order to attend. See Appendix F at § 8. On the morning of the
scheduled depositions, Ms. Gaston informed the parties that her clients
would not be present for the depositions because (1) C.O. was hospitalized
on that date, and (2) Ms. Gaston read CrRLJ 4.6 to require the withesses to
be under subpoena. See Appendix G at 13:13-17. The prosecutors
immediately provided alternative dates. Id. at 13:21-22.

Petitioner then moved to dismiss under CrRLY 8.3(b) “because the
City’s witnesses have refused to be interviewed and/or deposed.” See
Appendix H. Counsel based the motion on the witness’s behavior, stating
“the witnesses have made it virtually impossible for counsel to prepare...,”
attributing much of this difficulty to the witness’s independent counsel. See

Appendix B at ] 7, 14, 18 - 20.
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Respondent arranged for the witnesses to be available for
depositions on December 19, 2014. See Appendix F at 411-15. Respondent
subpoenaed the witnesses to appear for the deposition. See Appendix
1. Both witnesses sat for depositions on December 19, 2014, each lasting
for approximately ninety minutes. See Appendix G at 26:25- 27:1, Both
witnesses answered counsel’s questions, except for what medications C.O.
may have been using at the time of the alleged assault and about a recent
hospital stay. Id. at 27:2-6; 27:8-10; 28:1-2. Private counsel for the
witnesses objected based on HIPAA privilege. Id. at 27:6-7; 27:12; 28:2-
4.

Petitioner renewed her request for dismissal under CrRLJ 8.3(b) and
CrRLJ 4.7, citing her belief that the depositions were inadequate. See
Appendix J at 9 36. Counsel claimed the witnesses “hijacked” the
proceedings and used “obstructionist” tactics when they failed to answer
questions. See Appendix G at 8:22; Appendix J at § 2:6-4:4. Counsel for
Petitioner stated that the information was “material to the defense for
several reasons” but did not further elaborate. See Appendix J at § 11.
Additionally, counsel claimed that Respondent had failed to provide
interview notes from Respondent’s October 22, 2014, interview of the two

witnesses. 1d. at ¥ 24-28.
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On December 29, 2014, Respondent filed an amended witness list,
adding four fact witnesses. The list included contact information and a
summary of the expected testimony. See Appendix K.

The trial court heard oral arguments on December 30, 2014, See
Appendix G. The trial court ordered Respondent to produce all notes and
recordings from Respondent’s interview of the witnesses by end of business
that day. Id. at 29:19-22. The trial court further ordered the two material
witnesses to appear for additional depositions on January 2, 2015 to answer
- questions regarding C.0.’s medical history and medications used, finding
this line of questioning to be “relevant.” Id. at 29:23-25, 30:8-13.

Respondent subpoenaed C.0O. and Ms, Obett to appear for a second
deposition, as ordered. See Appendix F at § 19. Respondent arranged for a
Kirkland Police officer to personally serve the witnesses, but the officer was
unsuccessful, Id. at 99 19, 21. Assistant City Prosecutor at the time, Lacey
Offutt, spoke with Ms. Obert by phone to inform her of the trial court’s
ruling. Ms. Obert responded that she did not know if they were available.
Id. at 9 22. The second deposition did not take place. See Appendix L at §
8.

On January 6, 2015, counsel for Petitioner conceded that, but for the
witnesses’ absence at a second deposition on January 2, 2015, “[w]e would

be prepared for trial in mid-January, if all of this hadn't been created by the
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misconduct of these witnesses,..” See Appendix M, 8:6-10 (emphasis
added). The trial court ruled that defense has a right to interview witnesses
prior to trial, noting that the “defense does not have to wait to hear to
questions for the first time while the jury is sitting there.” Id. at 26:12-15.
The trial court stated that “the witnesses have chosen not to respond to the
second deposition, That’s up to the witnesses.” Id. at 26:23-24. The trial
court ordered a third deposition of C.O. and Ms. Obert to occur on January
8, 2015. The court once more instructed the witnesses to reveal “whether or
not the [witness] was under the influence of medicines and narcotics and
alcohol” and to answer “questions concerning what the [witness| was seeing
the doctor for.” Id. at 28:6-8.

Once again, Respondent prepared subpoenas for the witnesses to
appear for the January 8, 2015 depositions. See Appendix N. Respondent
again arranged for a Kirkland Police officer to personally serve the
witnesses with the subpoenas, but again was unsuccessful. See Appendix O
at 9 7. Both prosecutors made repeated attempts to call the witnesses,
unsuccessfully. Id. at 10, Assistant City Prosecutor Offutt provided notice
to Ms. Gaston via telephone on January 6, 2015. The witnesses failed to
appear for the third ordered deposition. See Appendix P at 12:18-20.

On January 13, 2015, the trial court heard Petitioner’s third motion

to dismiss. See Appendix P. The court dismissed the case pursuant to CrRLJ
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8.3(b) and 4.7. Id. at 15:25-16:1. In its oral ruling, the trial court noted the
“pattern of the City’s witnesses’ failure to cooperate with defense
interviews....” Id. at 10:13-14. The trial court specifically noted that, at the
“one and only interview” with defense counsel, the witnesses declined to
answer questions regarding C.0.’s medication use and mental status at the
time of the alleged assault, claiming medical privilege and lack of relevance.
Id. at 10:20-11:3. The Court also found the witnesses failed to sit for the
second deposition to answer questions the trial court deemed relevant,
without analysis of whether the medical information was material to the
defense. Id. at 11:9-10. The trial court also considered the Witnesses’ failure
to appear for the third-ordered deposition on January 8, 2015, and the
logistical strain the repeated depositions had on defense counsel to hire a
stenographer and rearrange his schedule. Id. at 12:9-13; 12:18-20.
Additionally, the trial court found that Respondent had endorsed
four additional witnesses “less than two weeks before trial readiness,”
finding it significant that Respondent disclosed the witnesses six months
after filing the charges. Id. at 12:22-13:1. Of those four witnesses, the two
named medical professionals declined to speak with counsel for Petitioner
due to doctor-patient privilege. Id. at 13:11-13. Jeff Obert failed to appear
for a scheduled interview on January 8, 2015. Id. at 14:2-3. Cori Parks did

speak to the Petitioner’s investigator but declined to be interviewed over the
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phone. Id. at 14:12-15. The trial court found that the defendant would
“clearly be impermissibly prejudiced” due to defense counsel’s inability to
interview these four witnesses. Id. at pg. 15:4-8.

Ultimately, the trial court dismissed the case finding that
Petitioner’s right to a fair trial had been materially affected because she
was forced to choose between proceeding to trial and hear testimony from
the additional witnesses for the first time at trial, or forfeit her right to a
speedy trial and ask for another continuance “in hopes that witnesses may
cooperate.” Id. at 15:9-24, Respondent sought review of the dismissal
via RALJ appeal and argued that the trial court abused its discretion when
it dismissed this case under CrRLI 4.7 and CrRLJ 8.3. See Appendix Q.

The King County Superior Court remanded the case to the
Kirkland Municipal Court after RALJ oral argument. See Appendix R.
The Superior Court found the trial court had abused its discretion because
it did not follow the two-prong standard of CrRLJ 8.3 that requires a
showing of prosecutorial misconduct or arbifrary action amd actual
prejudice to the rights of the accused which materially affected her rights
to a fair trial. See Appendix S at pg. 15:20-22. The Superior Court found
that, while there was “significant evidence” of prejudice to the defendant,
there was no prosecutorial misconduct or arbitrary action. See Appendix

S at pg. 16:9-12.
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Petitioner sought discretionary review from the Division One
Court of Appeals on November 4, 2015, that the trial court had abused its
discretion for dismissing under CrRLJ 8.3 and 4.7. See Appendix T.
Respondent filed a response on January 22, 2016. See Appendix U.
Petitioner replied on January 29, 2016. See Appendix V. All parties
appeared for oral arguments regarding the motion for discretionary review
on May 27, 2016. On June 7, 2016, Commissioner Masako Kanazawa,

denied Petitioner’s motion for discretionary review, stating that:

Stevens fails to demonstrate that the superior court’s
decision is in conflict with any Washington
precedent, that her appeal involves an issue of public
interest that should be determined by this Court, or
that the superior court so far departed from the
accepted and usual course of judicial proceedings as
to call for review by this Court.

See Appendix W at pg. 13. Petitioner filed a motion to modify the
Commissioner’s ruling on August 5, 2016. See Appendix X. Petitioner’s
motion to modify was denied by the Court of Appeals on October 4, 2016.
See Appendix Y. Petitioner then sought discretionary review from the
Washington Supreme Court. On February 10, 2017, Commissioner Narda
Pierce denied review. Petitioner sought modification of Commissioner
Pierce’s ruling and discretionary review of the RALJ finding in light of this
Court’s recent finding in State of Washington v. Ascension Salgado-

Mendoza. This Court granted review.
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D, ARGUMENT

1. THE RALJ COURT PROPERLY REVERSED THE
DISMISSAL OF THE TRIAL COURT AND REMANDED
THE CASE BECAUSE THE PETITIONER FAILED TO
PROVE PROSECUTORIAL MISMANAGEMENT UNDER
CRRLJ 83(b) AS DISCUSSED IN STATE OF
WASHINGTON V. ASCENSION SALGADO-MENDOZA.

Under Criminal Rules for Courts of Limited Jurisdiction (CrRLIJ)
8.3(b), a case may be dismissed on motion of the Court due to “arbitrary
action or governmental misconduct when there has been prejudice to the
rights of the accused which materially affect the accused’s right to a fair
trial.” CrRLJ 8.3(b). The‘ party proposing a motion for dismissal under
CrRLJ 8.3 bears the burden of proving both prosecutorial misconduct and
actual prejudice by a preponderance of the evidence. Misconduct need not
be more than simple mismanagement by the prosecuting agency. State of
Washingtonv. Ascension Salgado-Mendoza, 189 Wn.2d 420,431,403 P.3d
45 (2017).

This Court ruled in State of Washington v. Ascension Salgado-
Mendoza that CrRIJ 8.3(b) motions are reviewable under an “abuse of
discretion standard.” Id. at 427 (citing State v. Michielli, 132 Wn.2d 229,
240, 937 P.2d 587 (1997)). In order to find an abuse of discretion, the Court

is required to find “untenable grounds,” such as applying an incorrect legal
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standard, or “manifestly unreasonable” decision making, such that “no
reasonable person” would take the same view as the deciding court. /d.

A. Considering State v. Salgado-Mendoza, the RALJ Court
properly found that Petitioner lacked sufficient evidence of
prosecutorial mismanagement to warrant a dismissal of the
case.

Dismissal of charges is an “extraordinary remedy, one to which a
trial court should turn only as a last resort.” City of Seattle v. Holifield, 170
Wn.2d 230, 237, 240 P.3d 1162 (2010). Without sufficient evidence of
prosecutorial misconduct for Petitioner to meet her burden on a CrRLJ 8.3
motion, a “court’s dismissal will be reversed.” State of Washington v.
Hyson Blackwell, 120 Wn2d 822, 832, 845 P.2d 1017 (1993). This Court
has before established “unequivocally” that, where suppression of evidence
may remedy any prejudice caused by prosecutorial misconduct, dismissal
is “unwarranted.” Holifield, 170 Wn.2d at 237.

In State v. Salgado-Mendoza, the Court found sufficient evidence
of prosecuforial misconduct when the government failed to tailor its
witness list and provide defense counsel with the name of the toxicologist
it intended to call in appropriate advance of the DUI trial. Saigado-
Mendoza, 189 Wn.2d at 424-6. In failing to shorten its list from nine
toxicologists to one before the morning of trial, the prosecuting agency did

not “live up to its discovery obligations.” Id. at 433, While Salgado-
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Mendoza satisfied the first prong of the CrRLI 8.3(b) motion, the Court
ultimately found that there was not a sufficient showing of “actual”
prejudice to warrant dismissal of the case. Id at 435.

In this case, Petitioner contends that Respondent mismanaged
witnesses in two ways: (1) the providing of information from two victim
witnesses; and (2) adding four fact witnesses with 22 days notice prior to
trial. Petitioner fails to prove mismanagement in this case because, unlike
in Salgado-Mendoza, the entire record presented in this case does not show,
nor was it articulated by the trial court, a finding of mismanagement by the
government.

First, Petitioner lacks a sufficient basis for a finding of prosecutorial
misconduct related to the victims in this case. Counsel for Petitioner had
an opportunity to depose each victim for approximately 90 minutes. See
Appendix G at 26:25-27:1. Whereas Salgado-Mendoza was not afforded
the specific name of the expected toxicologist and was therefore unable to
interview the witness, Petitioner here enjoyed lengthy questioning of each
alleged victim here. Jd. Except for information objected to by the victims’
independent counsel under a medical privilege, the victims answered
Petitioner’s questions. See Appendix G at 26:25- 27:1. After two ninety
minute long initial depositions, the victims did not appear at subsequent

interviews due to issues of availability and/or under advice of independent
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counsel regarding subpoenas. See Appendices F, N, and O. When asked to

consider the victims® failure to appear for later depositions, the Superior
Court on RALJ properly found that, even if the case were remanded to the
trial court, “there wouldn’t be any basis for entering” findings of “gross
mismanagement or arbitrary action, or willful violations by the prosecuting
agency.” See Appendix S at 11-12. Instead, Respondent used all reasonably
available methods to assure the appearance and cooperation of the victims
by issuing subpoenas, attempting personal service, and following up with
the individuals and their independent counsel via phone. See Appendices

F. N, and O.

Similarly, Petitioner fails to show prosecutorial mismanagement
with regard to Respondent’s witness list addendum submitted on December
29, 2014, notifying Petitioner of four additional fact witnesses. See
Appendix K. The case before this Court stands in sharp contrast to the
example discussed in Salgado-Mendoza. Here, Respondent’s amended
witness list was presented to Petitioner 22 days prior to the expected trial
date. Id. In Salgado-Mendoza, the Court found that disclosure of the
toxicologist the prosecutor actually intended to call violated discovery
obligations when not available until the morning of trial. Under CrRLJ 4.7,
a Prosecutor’s obligations for discovery and disclosures are not relegated

to a specific timeline, but rather are an ongoing process. CrRLI 4.7. Here,
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Respondent made reasonable efforts to disclose witness information,
including a summary of expected testimony, nearly a month prior to the
expected trial date.

Without a showing of prosecutorial mismanagement, Petitioner
cannot successfully seek relief in the form of dismissal under C+RLJ 8.3(b),
as noted by this Court in State v. Salgado-Mendoza. No such showing has
been established by Petitioner or found by the Superior Court on RALJ
appeal.

B. Petitioner failed to make a showing of actual prejudice
sulficient to warrant dismissal under CrRLJ 8.3(b).

Should Petitioner succeed in proving prosecutorial misconduct,
Petitioner must also successfully prove actual prejudice in order to seek
relief under CrRLJ 8.3(b). State v. Salgado-Mendoza, 189 Wn.2d at 431.
While the Court acknowledged in Salgado-Mendoza that “late disclosure
of material facts ean support a finding of actual prejudice,” that prejudice
is only sufficient when the criminal defendant is forced to choose between
his or her speedy trial rights when asking for a continuance or facing a trial
with an underprepared attorney. Id. at 432 (emphasis added).

The DUI ftrial contemplated by this Court in Salgado-Mendoza
required the testimony of a toxicologist as a material, scientific expert

witness. In contrast, the lay witnesses disclosed in the addendum in this
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case would not present material or technical information, but rather context
and clarifying information potentially useful to the jury. The two medical
personnel in this case were never designated as “experts” but as witnesses
who were to testify to their lay observations of the victims’ injuries. The
other two lay witnesses were offered to provide information about
Petitioner’s behavior and intoxication prior the alleged assault and the
broom handle used against the victims. See Appendix K. Because neither
of the witnesses were eyewitnesses to the incident, they therefore could not
be found as material for Respondent’s case in chief. Comparing the
essential scientific testimony of a certified toxicologist to the proposed lay
observations in this case, the present case is less likely to reach the required
levels of actual prejudice to warrant dismissal of the charges.

In order to properly weigh the issue of actual prejudice, Salgado-
Mendoza notes the importance of an “evaluation of the practical
consequences” of the government’s late disclosure. /d. at 438. This Court
discussed Salgado-Mendoza’s defense counsel’s individual skill and
experience when weighing actual prejudice, finding that the additional time
to prepare for new witnesses was not extraordinary. Id. Here, the Court
should not find actual prejudice with regard to the four fact witnesses added
by Respondent in its witness list addendum because counsel for Petitioner

conceded that he was prepared for trial despite the late disclosure. See
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Appendix M, 8:6-10. Before the trial court, on January 6, 2015, counsel for
Petitioner noted, “[w]e would be prepared for trial in mid-January, if all of
this hadn't been created by the misconduct of these witnesses...” /d.
(emphasis added). Contextually, the trial court and counsel were
specifically discussing the two victim witnesses relating to Petitioner’s
comment. /d.

When presented with the significant standard of abuse of discretion,
it is unlikely that “no reasonable person” would adopt the finding of the
trial court. /d. Therefore, the dismissal under CrRLJ 8.3 was an abuse of
discretion by the trial court and the RALJ opinion should be affirmed.

2. THE RALJ COURT CORRECTLY REFUSED TO
CONFLATE NON-PARTY CONDUCT WITH
PROSECUTORIAL OBLIGATION UNDER CRRLJ 4.7,

Under CrRLJ 4.7(d), prosecutors are responsible for ongoing

investigations and, as such, have a continuing duty to disclose
information to the defense. State v. Salgado-Mendoza, 189 Wn.2d at 428.
A violation of CrRLJ 4.7 provisions need not be willful. /d. A
prosecuting authority’s obligation to disclose is specific to information
within the “possession and control” of the prosecutor. CrRLJ 4.7(a)(1).
Information that would normally be discoverable were it in the

prosccutor’s possession requires that the prosecutor make efforts to

obtain the information. CrRLJ 4.7(d). Subpoenas are one tool by which
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prosecutors can attempt to discover information not presently with their

possession and control. /d.

A, CrRIJ 4. 7(e)7)(i1) is not designed to apply to the
misconduct of non-parties.

CrRLJ 4.7(g)(7)(ii) delineates sanctions available following a
failure to adhere to discovery obligations and states, in relevant part, that
the court has the authority to order dismissal of a case in the event that
“failure to comply with an applicable discovery rule or an order issued
pursuant thereto is the result of a willful violation or of gross negligence
and that the defendant was prejudiced by such failure.” CrRLJ
4. 7(g)(7)(i1). The specific section the Court noted as being of interest in
the order granting review in this case does not specify which actors need
to engage in violating conduct in order to incur a dismissal. Instead, the
contextualizing language of CrRLJ 4.7(g)}(7)(i) answers the Court’s

question when using a plain language analysis.

CrRLJ 4.7(g)(7)(i) directly references “a party” when instructing
that failure to comply with discovery rules or orders issued may open the
door for the trial court to issue orders permitting further discovery,
continuing the case, or any other justified order. CrRLI 4.7(g)(7)(1). As the
first sub-section of the “Sanctions” segment of CrRLIJ 4.7, the Court can

reasonably apply the plain language of “a party” in sub-section (g)(7)(i) to
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the otherwise non-specific language of sub-section (g)(7)(i1). Whereas
sub-section (g)(7)1) discusses less severe remedies to discovery
violations, sub-section (g)(7)(i1) builds upon that language by granting the
trial court the authority to seek the extraordinary remedy of dismissal of

the case.

Further, the final sub-section of CrRLJ 4.7 grants a broader
authority to trial courts when indicating that “a lawyer/ s/ willful violation
of an applicable discovery rule or an order issued pursuant thereto may
subject the lawyer to appropriate sanctions by the court.” CrRLJ
4.7(g)(7)(ii) (emphasis added). Because this section specifically employs
language that separates possible sanctions from the previously used
“party” description to “lawyers,” the Court should find that CrRLJ
4.7(g)7)(ii) does not apply to non-party conduct based on its plain

language.

Dismissal of the charges based upon the conduct of a non-party
unfairly conflates the choices of independent people with the role of the
parties, as correctly noted by the RALJ court that dismissal should not be
issued “on the basis of the witnesses.” See Appendix S at 14. The advice
or interpretations of independent counsel, or the choices of witnesses to

cooperate or make themselves available should not be conflated with the
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role of a prosecutor such that the prosecutor’s case is in jeopardy of
dismissal due to non-party behavior. This Court should affirm the
separation of non-party conduct from the discovery obligations of a

prosecuting authority under CrRLJ 4.7.

E. CONCLUSION
For the reasons set out above, Respondent requests that this Court

affirm the RALJ judgment and remand the case to the trial court.

DATED this 9th day of March, 2018..
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Melissa J. Osmdn, WSBA #52678
Assistant Prosecuting Attorney

Attorney for Respondent, City of Kirkland
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1| Theother, committed:as follows:

0

KIRKEAND
Muwéﬁgm oOaT

IN THEMUNICIPAL COURT FOR THE CITY OF KIRKLAND
STATE OF WASHINGTON FQR KING COUNTY

‘CITY OF KIRKLAND,
Plaintitg] ~ NO- 38384

v. COMPLAINT
1. . 2 COUNTS
|| STEVENS, HOPE A, | (Assault in the PowrthDegree-Domestic
Violence/Assanlt in the Fourth Degree-
Defendanty  Domestic Violenice)

| Oross deemeanor

The Prosecuting Aftdrhéy for the Clty of Kifkland, 31 the narite and By'the-autharity of the
{ 3y of Kirkland, doeé sizcuss flie defendant of the xime of Assqult in the Fourth Degree
{doriestic violence), comuiitted as follows:

Thet the defendapt du the ity of Kixkland, Washingtﬂn, on: or whout 06/21/2014, did

if intentionally assault, Terésa L, Obert (DOB: 12A0/1971Y, a family o hotisehald member as

i defftied in RCW 10,95.620.

| Contrary to KMC, adopting by teference REW 9A.36.041, and agamst the peace and’
i digrlty of the Chty of Kisltland.

COUNTI

i Andile Prosceufing Atfomey, does furth@r agense-the defendant of the arime of Assault in
Il theFouith Degree, Domestie Violence, a crime of the same.or siilar charactoras hased on the.
| Sutrie-conduct as based oh a Sérivs of acts. contiegted togethier with Count I, which crimes were
%iit of g gommon sabgie:or plam and which «iitaes weére so ‘dlogdly conuested n respent to

ey place and opeagiai thaf it would be. dzﬁ;‘mxﬂt to separate proof ok chargp from proof of

Mojg%&{g EROBERTS, PLLC

e N Sy 101
Sridend Wit 9803
12612 4 336?

COMPLAINT- | _
(Assault in the Fowrth Degrée- Domestio
Violenvo/Assautide the Fowrfh Detres TV
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That the defendant in the City of Kirkland, Washington, on or about 06/21/2014, did
intentionally assault, C.J.D.0O, (DOB: 05/28/1997), a family or household member as defined in
RCW 10.99.020.

Conttary to KMC, adopting by refererice RCW 9A.36.041, and agalnst the peace and
dignity of the City of Kirkland.

AND COMES NOW PLAINTIFF, CITY OF KIRKLAND, AND HEREBY DEMANDS A JURY TRIAL
IN THE ABOVE-ENTITLED CAUSE. SUCH DEMAND 1S MADE PURSUANT TO CrRLJ 6.1,1(B).

Moberly & Roheris, PLLC
DATED; (o] 22 %[L{’ By: (7 J st
Assistant Prosecuting Attomey, WSBA # | 24 O\

The above-signed Prosecuting Attorney certifies, under penalty of perjury of the laws of the
State of Washington, that there are reasonable grounds to believe, and the attorney does
believe, that the defendant committed the offense contrary to law,

MOBERL\; & ROBERTS, PLLC
COMPLAINT-2 12040 fggﬁ,ﬁf'fﬁ,a”sﬁ éﬁjarg!e 10l

(Assault in the Fourth Degree- Domestic 425-784-2362

)

Violence/Assault in the Fourth Degree-DV) 42528120509
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| CITY OF RIRKLAND,

a3

alleres thatMs, Stevens Assaulfsda
E&!}qgaﬁ thatlvs, Steven Ja821

D MONIGIPAL, GOURT, KING COUNTY
it D BH R OTON

| No. 38383

R | BHCLARATIONIOP TODD MAYBROWS
. (| INSUPHORT OF DEFENDANTS

| ‘MOTION TG DISMISS OR FOR

A tree BrRVENS, | AT TBRNATIVE RELIEF

B

Pefondant,

£
:

T, Tadd Maybrown, do herdby:dasling:
1. Ia#mtheattomeyfor thedefbndatt, Bops Stévéns, Inithe nbove-entitled case,

3, ©On orsbout June 23, 907, 4he prssecuting deteriey Tor the City of Kirkland §|

\[ ‘eharges. Morsover, Ms. Stevenis-clattg Ridtishie vsed fawfll foros n dofending herself affer

| shie was attacked by C.ID.O. on J vne 21,2004,

3. As roflscted in the polis Tepotts, this incident stenimed from.an arghinent snd: |

, || thet a physical altercation Involving G0, and Ms. Stevens, For somme unkhown resson, -

TON OF TODD MAYBROWININ SUPPORT OF Alle, Banstnd Mayhyats, B,

Ty Y o UNTA9T1T7 TN ... Stvoet | g‘a
M@m’aﬁ ' BISMISS OR FOR ALTERNATIVG REEIER - } eouwgm;%jmﬁm% A

T e g

iRl tontifled: s GO ot Tune 21, 204, M.

|| Btevens bas entered a plea of no,t_g‘ﬁi ?ﬁﬁ%aﬁhﬁrg@é‘;and she adatnantly denies both: ¢

(20634479681




: ﬂtﬁﬁ?)@d M Bteyous. s his Anger SIeW RoAREIOH ﬁﬁm«fﬁﬁﬁﬁﬁwr s T :

these blows that hie brelee the stick ju hatl

polies fogerts:do dot inelide-a, dés‘étiii‘ffdhaﬁﬁfﬁiﬁﬁo; T fact, CID, I8 mdh larger than

MBStéVens _'; ﬁ%ﬁ%@?’gn in.rhéi éﬁf‘* idl i {E st g
togk aﬂ’é:n:saw A boiiirient st was faads By m Brevens, CLDO: b eﬁ,faged, atd He

L O
2,

ek GRDO. uspd suelrprest force during |

Gasii e Tors

iR ver th&hea@%iﬁ

g s Steveps has conslstenitly ~ and persisiently « dentéd miyy ¢laim that she
assutlied the Cliy’s complaining witnesses, Ti; fadt, whon first. sperking with police
inssrinons, Wy Stevens deided the clatmy of usiiuilt st told the officans thit she veas the
Cyiptin® and hat “TEI0] hit me with a stick™ M Stevens told thie officers that'C.ID.O, is

| . ¥Sbaiy pation angd thit shie-way. protecting haigaifi Bheslso:explained that D025 mother,

Tetesa Obert, alwaysprofests her son, Whigh fempiilics officers-advised Mé: Stevens that.she

 wes itler artest; Me.Stevens repeatedly asked:fosanepolrnstion and told hé-officers that she
| was- e vigtin., Later; when:betog transferred to figymilss station, Ms, Stevens dpsiy asked why

she-was boing arrested and denied the claim offaggalte

5. Shoufd this case procesd o Al 1he. defense Is confident that we will
detnppstrate it was CJD.Q., and not Ms. $foviny; who wes the tue dgiessor duting this
tncident, The.defense will also present testimony; to-deraonstrate thiat Ms. Stevens was seriously
Tufured on accomt of his attsek. The defetiseswill prosent testimony to eliow-fhit Ms, Stevens

| suffered 8 corleussian on account of C.1D.QL s nlssfil conduet.,

6. Thefneshas atterapted weipyesiiaterdilsmme ovel el adiisdetal months.

To that.énd, idefensbrogmsel hns inforviewsdsadimelon offler who: weg prege

A, \ 3 -
TR

tﬂl the Obort

A falwiiit e fineligit of June 21, 2014, “Tigsainfiicorshavs sach confirmed it thers is
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7 Thie compleloiog withasses. dn G v, ek
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& Byer it Tast severl montbs, Ihaysmiiletcunles

riss gannsel 1 wasddRistdRt i

9.  Hhis ohstroction seas fooused solely-oni dets

RS RE o Tse hold on OstolmdaZil 4 Before thatnievtiag, one of

A e R il advised me: iR Gm o be-peimitiaiorationd eny

1] roduics any disoovery matetidlsrelating to that meeting

10, THS Cowmtimitally scheduled a texdis oo in tils case £t Noveraber

1| 13, 2094 andia siiotion hearing fox November 4, 204 Unfortunately, these Ligatines needed

it e

o ber continuedd because Teresa Obert and C.LD.O; Iy ! fhsedsto cnopeiBt iRt defense
1] gl Acooidiigly, tio defeise filed « motion o Teuve to condiiet depositiohs ptsurnt to
W GFRLI 9.8,

. U The jolite raports indicats that Teresa Obeirt has slilied that she was not present during the
Ftaetof fhifwaltdtbation, 5o she would not be able to stisd faudhi 1ight on this crucial igsue.
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11.  The pattiss appeseed befyre iy Court on Noveuiler 4, 9014, After heading u

$0; ot wam by wes doubt st the complammg withessed. HAd, G Rotee of the DEbEYR: :
dagisiotn, |

B4, Over the Tast nivath, T have expended oousiderafile offorth it an Atthiipt to o
i e tepositians o7 Tures Obett and C.ID.O. Vet axdfisorssed Fortbier below, these

dapositionahave ot been vompleted and it now appeasiiiHBTIGN o willngrconplyt.

e

IO STRES Contir
18, CINLTAGbYsefFarii the procedure for arrmmging deposins ina crimingl gpse;

thiatel et tasist state “ta fore:dnd place. for taking thidepesiiione” 1.

_1:’4&- On Novermber “3' -"-:2(11-4, I wrote to M, Gastansand ssked IPge waultradeupy) -
Heopidageeto aﬁ%n -

R w.ﬂ!&_’:’i‘f:ui—:lu‘\n{ Y

Wiﬂ_il"’l‘hﬁigﬁé{ig;l@d Prosecuiters,
#%.  On November 13, 2014, ] wrote to all comiseltid sxplained that L-was Hopig

copiespotdeiee, Iadvised tho pariles that it was tmperative thit we complete -ﬂae-d@ﬁsxﬁbﬂs
sometime dntlug Hie wesk of November 24, Having heard fig-obiestions, I sevel AR

itk tariiasice for these-depositions on the following day, Ses Anpendix % Thess sate

notices werefiled with the Covt:

BANE W @F TobH MA KBR@W INSUPPORT OF Allt:n.mmseu & ug];mwm BS:

Mm%ﬁ! 10 DIMISE OR FORALTERNATIVE RELIER - 4 Uﬁﬁm“ﬁ?’v?méﬁﬂiﬁ%?
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couiigs] g ol The parfiey, See-dpperdis 7. Thise noticss s §iddly reteived by Ms.

ibpitvaseidile ivie: Gttt responded tonpyniiiiianld odr
s pnesdsto pootvehard copy Segiiy

18: Bot, onek again, np.depoiition went forward on-Blesemiisg ., G thie momiHg |+

N Gistobieinalldda “notios of unavailability? tiifpliraRplatned i

e bbenotany, deposifion. SredpperdinG, Tinmedianly

of Doyl
het clicHeaiEdR

T

responda 1:Nfis Gasion aud sxplalied that T was shocked by frrelifass. Along with e

emtail medsags; Tikent Ve, Gastopaecopy of all emails relating 16-t4gdupasition ~ inclfidiig |

her confimudiosof réveipt of thic noficas.

!

19, Lgfer that samé deteesmGaston’s assistant-wrdififmo and sxplained, fiut
M Qe WEamEE the. ofbes. Phetion claimed, for ﬂaamyﬁxs;«gggg;»ﬂiather ity i F

rules), M, Bustordenided to make dn 119 hone elaim that her ¢Hentswinld not appear unless
they wergdiva stibipoenas.

20. My, Gaston’s claiin is untemble - and simply snother oxappls of

oot S o T :
ATRHIE R Addardingly, T promptly wrete 1o the proseenting afforneys-aud sxplained:

e
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A5y, i i avriminal casy pud fhecitminalindes:of popediie
A, CERLS 4.5 deos: nok zamiire, Servics. of 4 subpogpg, T the

Fary, the rule requiress “notee: ™ and nothing merss
&y Notice i Taking. The paty at whoss {nxfanes 2.
dopsition Is to'betaleenshall plve fo every oflief phify
yessonulils wuftten xotie of this thine and. plcs. HF
ety e dapunidbn, “The piotige shall stite the ey
s aliless ot ouch person fo be, examined, Hngmotion:
wfaparty vponwhomrthe ngtice s served, the catitiHor
GEdE sliown thity bRiend of shorten. the. tiie andl Ay
igrips the plage ol taldng.
T Miroover, the. thotight et s, Gaston would dsckpt serdioe of
i soThisy or Novenifiee 17 ang then “fay In fiie weedi®" o1 two
weake s Thek $he could offée wp this sort of bogus ebjsedion is

Onyee ey, Tunsi foroud to file qmiotion with the court.

Bee Appendix B
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seEaicinsidenan ﬂi& X
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message.

0. Tefonbe asungel adhot failyor effectively prepare thil.case fptrlal wittiont:
completing the depsitions. of Tevess Obistt and C.I.D.0. in a thme and mapuer thst would
allow for followsiip ivestigation, See, eg. State v, Ray, 113 Wn2d 831, 548 (1941)
(“Failure to inverfige: or interviow witugsses, of to properly rforog the cowit of the
substance of theif tesfimonys is @ recopuized basis wpon which & olsim of iseffective
agsistance of oo way rest?) Stte v. Jwry, 13 WnApp. 256, 264 (1978) (Bixth
Amendment violated-whete defense counse! failed to intsrview the State’s wittibgses): These
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| nfathomeable - phitiouliniy s given dine (ess withgssos bave voluitly st il the |
| prcssenting attormeya vt that e prosequtinpatiorneys refused to allow detic cansiet

| o té present.” '
24, Under CHRAIG, iy Courtismaiiiorized to manage the discoveiy provsdutes |

‘o amy case. These yiilbis 48 desiped 16: entiire that euch side — not Just th progeenting

TR AR SFE Hiscovery rules, GRS

R, puesuant: theiore

dafesdsint wes prefudiBedNNHEh filure” 2
2. The dufnss has besn serlotsly yrejudived by the actionyof the City*s

" conmigel for these wittiesSes that “the wag of the essonve” and that we needad 1 esinplbte
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despestéonm Dueaiise of s dcHons, the witnesses Hawer mads it virually fposslils for
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wharertha defonse is prejudiied.dieto Sublvarmaiiinid oo ove-
iy Wnad ST ae sl Washinpru SRR |-

it o the prode

stiziitiitant ade, St VAT

| axplanon mat a defendantgustarssignitichnt” PRI o s foroedt fo-updostia |
|| dosiuvice (and 1o webverse iy teiat ights) ARG ke fiproper adofiafabihet |

paritpaniiit the ltigatiofia This pritreiple applios wivgtent force given the ociropmstinces of
thisodid.

28 As the Cowtlioig, Ms. Stevenls 1 a professional athlete. Thedefe fxs
il gredt efforts to pragsed wilfy s case in an expeditions fashion fo ensure ‘that Ms.

Stovens “professional oblfgations were pot comprodii d.  Unfortupately, dirs te th&

intignstgency of the City% cbiiplifiing witnesses, thertal ju fhis ease wis conthimed to -

 Jantiaty 2015, Now, in Jight oft fhe contltmed infansigemen of the City's complabiftg

‘witnegses, the defonse has heegdeprived of an opportititie prepare the case for ey

hearivigs, Fhis Cowrt shsiidarotibtue the defetigs Yo RS tHese matters eSEndnieiE

Reithiet, cougistent with CRIJHLF amid 8.3, this case shopld be dismissed. Suol & disissalids
consfisfent with the interests g¥instios.

29, At a minirom, apdidn the altepnative, this-Conrt should conclude that Teresa

_ %To this polnt, the prosouting atlomeys have failed & provide any discovery. Information
rgardlag these interviews in vielation of CrRLY 47()(1{) witloh requires production of Viltie:
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T DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS.OF THE STATE OF
WASHINGTON THAT THE FOREGOING IS TRUE AND ACCURATE TO THE BEST

OF MY KNOWLEDGE.

DATED at Seattle, Washington this 9 day of December, 2014.

ALLEN, & MAYBROWN, P.S.
Todd Maybrown, WSBA #18557
Attorney for Defendant

1 cextify und of ped

S1c7s 0B the, Stat, of el gy T oo

e oo i hetusogora choy

0 ATt e
Datedr., /Lo lae 1 )
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substance of atty vral statements™ of the withesses,
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Alen, Hanzén & Muybyown, B,5.
00 UniversHy Street, Suite 3020
Seatlle, Washinglon 08101
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Todd Mayhrown
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, i Qe on Friday Outober 1781 und then this coming Bfflay Ootober 24th, Basel onithat
infornmtionNe-soild ba dhjsetingt amoflon, for depositions, Unidor 461 {g}g dopositlon, is only spprojriate
where "uybis Howing that a prospentive Witisss..tefused to disouss e assWit ofther lawyer..." Thakelontly
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On Wed, Opt22, 2014 -4t 12:59 PM, Todd Magbrovwn <Todd@

Pleass see atiackad. We will send a package with the inteyview transeripts vig bard mat
Todd

‘Tordd NMaybrowti
' Alten, Harigen & Magirow; P.S.
One Union Syuare
800 University Strast, Suite 3020
Beatils, Washington 98{04-4108
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reqiplnt AEYaERan S Alhazé pgont, thon youransyotiied Thal ehy dissereination, dlsldmﬁn%?r:mmfmuﬂm&mes, age {s profibied. Al
yau uavgm‘%i Tidssann I awor, pleasemn‘@lg_a:sendarbﬂmaphmu:nn.nl return:theoriiinalahd anp-aoplonef thathessages By
mall to g mErderdtihaaddress nolad abovs, ' : ;

%

i i ‘. 13 e ey

NOTICE: Thiy communigallolyfisy contai priviieged or offier GoafdEiFTaemstion. T you huve rnlvatfftin armor, plessis advish lhe serder by reglg-gmall ahg
imimedlatoly daleia%‘&fﬁéﬁgﬂé,‘i‘niﬂny attachtents wittigut oLy o Yisclastng thie gcmianin. “Thank you, P oA
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Froms Tt Maybrown AR e i
Séﬂiﬁf Thurmday; November 13,205495‘5!@% o BEf’ 3«\‘91{34}1‘4
Tes iy gklyea’ Lacoyroffattrdiaston Mary P(PorklfBE0BY | JURKLAND

G Frolkitolizer MU B
subia DYRGHEGRSECO atid TG : ' SR

Coppseti

| atyplanniing e schedule the ronrorderad depositions-as fallowe

Witgass €0 | y
Loeatton: aw Office ol Aflen, Hansen & Maybrown, BS
ptes Novétihai25, 2074

 Ting 1:00 PM

WithBghs TO

Locatigy Lew Office.of AllehyHanser & Maybrown, F§
Datay November 25, 2094

Tirpiés 2:30 PM

I-tiiitie aBlbdo-adjust the date s } amalsp available oniNoVEiEr 28 and 26 — butthe depasitionswill need to be
complistaifiifing tha week-oEReveniisaas. Unless | heat bAokBalisy oftiisloess today; Flll Ssud-hotigas to all
counssls MsGaston has previguslyagtaad to accapt servica it hoficas.on behalf.of thewWitiesses:

i

Todid:

ToditiMaybrown
Alles, HARSSN:E Maybrown, P.S.
UrifBguare
HIVERE Ity Straat, Suite 3020
4t Washington 984014105
483 4278581 ~ Phone

4370838 - Fax

wwwiifimiawyera.com

The dnlkimoatehaontahied in s dseda e Infaoded obly for the addmesbe oF RAdANBRY Hithorett-aganl, The mussans - ANcautes il
Infwn@‘mﬁﬁa%ﬁ% i mﬁ&m%ﬁ;é?sﬁ%ﬁﬁ%ﬁ e rassena bkt b M bt ihorzd
f'ggng;ngém huttitad thet any i qmﬁ‘iagg{g‘a]qt@ %

agfent, lon oF copylivy of thE Hidsl g% prafibliad. 1 our heve recsived Thts messao h arror, please not
the-sen rieteritone and vstuin therBhgiAlad oV coples of tha m@saé&‘.ﬁw%%ﬁ, ;ﬂ%ikﬁ'ﬂd&}rﬁﬁm uditokia holed -ahg]qm ¥







From; . Sarah Congeai
Hewis ‘ Eriday, Novsstlar i, 21514 1047 Ab
" T mgatton@pdikiiftincom
Lk trslyea@nebarpinditobarts.comoffutibstipatidraliarts i Tiamaymwa
' Paild Hirialtzar
HubJect: Clty. of Kirklad e Mo Stavans, No 3884 3
ArgarBivens NOHCE%QF DEMGRE (m hatesa Olartipdf MEREOF DRBCIITION (S
Mf_ Gﬂﬂfﬂ h’

Attoghed pledsn-ind eaplss of the Notiess of Depogition For Tefpbu@bort and Ol O, A hond

eapy Is'being Hefiwened Yoy office fodaywia legal messenger,

‘Tharik you faryoundhtantish fo this mather.

Take cars,

Sarah Conger

Lgal Aggigtant

Allan, Hansen & Maghiioun; P.S,
600 Unlversity 8ffadt;:Boite 3020
Seattle, WA 98101

Phane: 206-447:6681

Fax: 206-447-0835

TMPORTANT: Emallsdnilients of this offies présumprively contaii ganfidlenticl and privileged Ftartal
far the sole ussof Phefintended recipient, Bifalls o non-clients adenbihdlly confidential andtiay dléa
e privileged. THe e, distribution, transmif¥ator re-transmittal by ay unthtended recipieht of tny
-cotitmunication is pnalf{ﬂi fad without our expregsapproval In writingrowiy ertail. Any use, digfribiition,
Infepception, fransmﬁ?ai or re-fransmittd kypgesens who are nebibiénded reciplents of thid amall may
Be a violarion of Haiw tathiastrictly prohibitag, T you are hot the injanded raciplent plegae strtast the

sefider and delete qlf sopies,
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| HOPR STHVENE,

BEL 1 i3 zﬂm

KIRRLAND -
RAGNICIPAL COURm

l'

IEHERARKLAND M
STATH

NIEAT, COURT, KINGEHUNY
?%MGTGN ¢

Rlaintiff,

1 w0, 38384
I NOTICE OF DEOSERN

V.

. Delndant,

{| ANPTOr  “Thtisird McElyen and Tacey G5l Attorneys for PRt

TO:

‘Sea,tﬂ;, W S e

AREE NOTICE that i sesimchy of Teresa Ol will He takon on oral

oxauidination % 45 dnstanos and request of Txfkiidiar Hope Stovens iif e dhove-catitled |
action, st e LawOHied of Allen, Havigin. & NMaybrown, 600 UniverdifyBlreet, Snife 3020,
Seattle, Washitigtor, on November 25, 2014; commencing at the eur- 0¥ 230 pan., the said |
oral examingtiofi to'he subject to contimuages br sdjowmment from. Hyida Hime or plase to
place writ] sompldted,

DATRD M 14% day of November, 2014,

T FRybrown, WeDA PIBE57 7 ., (e
Attotiney for Defendant Moo

Allpn, ks g Mayhiroyn, B8,
R0 Upiventy Q 509
b e 2

NOTICE OF DERGITION ~ 1
(201t5) 447:9681
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- || HOPE gIEVENS,

T FRR R LA MUNICIE AL COUR
‘STATE OF Wz;szm‘\fcﬁ:t@

CITY OF KIRKLAND,
o F@ 6%334
o A R

¥,

TG

1001 TR dva, Site 4900

' Seattls, Wi 5753161-3099

| ANDTO:  Taiiard MéBlydiand Lacey Offiltt; Attariisys for Plaintiff

PLEASE TAIH NOTYGE that the testirogy of¢ kil Ol willTyodaken on oxal
examination at the Instange.and request of Definfant Hops Stevens in thig shyyg-ontitled

| sotlon, at the Law Offine o7 Allsn, Hensen & Winghrowis, 600 Unlversity Sipost, Suite 3020,

Seattls, Weshington,. on Noveriber 25, 2014, comsetiting at the hour of 108 $.41,, the said
oral exatnination to b sihjEet 10 continnancé or' sijtiixndent fror time ook 6 place to

1| plase until completed,

DATED this 149 dayréf Wovember, 2014.

Alrcn,na;lm‘ & mybr@wn, PS:

NOTICE OF DEPOSITION —J o Boutthe WA 2101
CL06) 4479581

Uiyt Saizh 7

URT
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Sniab Colgar

_ tMdnday, Nevember 17, 2014 4317 FM

o m?észéb@g.erkquiéx@am , R
{otflist@rmpbeyvamdibarsconm; tneelies@mobmryandrdbarts e Todiaghagm

povifiy Srugitgen ‘

Subjens e Citfkiriimd v Mopo. Stovens, (o BgLA

Attt Notlea of Daptgition (Tatsss Ghedt - 12,24t

Mg, Bastane

Attached Pladsiefiid o hew Notlaaaf Depodtiion for Teresq Obert whigh contdlns the: sew digpusion
e Pleasi (e me kiow i yourequire a hard copy-defivered o your office.

Tharileyat,

Savah-Conger

Legal Asxistant

Allen, Hangend Baylivown, P25,
Photie: 206-447-8681

.Fréﬁ:Sa'rah'-ﬁgnggr

Sent: Monday, Nevefbei7, 2014:8:22 AM

Td:*mdﬂ;k_’fia_yhmm' . o

cer loffutt@maberlyandroberts.com'; ‘tmcelyea@mplhipilyantdroberts.cont "riadion@perkinscole Lom {Raula

Smeltzer |
Subjects RE: Gilyof Kicklnmd v, Hope Stevetis, No, 28384 |

GCoundali

This raapring:T 8pake with Teff frat Kirkldnd Murfdipal Court, Hetmeded samething to replai Fhin
notice that-contained GO.'s full name:. Attached ie a.tbpy-of thanewNotiee of Depositian-(uliiah glso
cotttalng Thznewidate) thar will be repldeity 1he ot that was dent 56 $Hia.Court on Friday. Thmpgtice
cotitalning G0 Fatladme will be destroyed, hailng hever been enfargdiinta the file.

Thank you,

Sarah Canger

Legal Asgistant

Allen, Hansén & fhaybbown, P.S.
Phonhér 2006-447-5681

Frows Sarah Cohger _
Sent: Friday, Novenibei 14,2004 2:25.PM)
To: Todd. Maybrown



MO = @y o B W N e

HF % E B R R 838 &3 a8 v R @b S s

EEC 1.0 202&
o JURKLANDY

NIINIRIBAL COUR;

m"rmmm;ag;:' AL GOURT, KING COUNTY
STATE Of %VA%LG U‘rRo i

CEE-OF RIRKL

1 NO. 98384

. | WOTICE OF HEPOSIIION

HOFE SIEVBNS,

Defpndayt.

TO: ' 'C.,E}. Gaston. Bs
cio:Macy Gaston, Bsq,
,I‘s;lﬂns Coto LLP

1291 “Third Avo., Sujie480(
Reatle, Wa. 9R101.3099

AN Damars MoBlye and Lisey Ot Attoreys for Plajntiy

THASH TAKE NOTICE fiat e teimpny of C.O. Wil be tiken on oral
examindtionat (e instance and requeat tf Deforilint Hope Stéve it the above-entitled
actioi, 4 186 Taw Qffices of Allert, Hiusénsg Maybiown, 600 Univétafty Sireet, Suite 3020,
Seattle, Wiglfington, on Decomber 2, 2014; coroencing af the howt-of 100 pm,, the said
orsl sxptitingtion 16 be mibjest to continnarse oradioumment form fita to time or place to
place nrifitcopmpleted.

AT 19% day of Novenber, 2014,

. e : e
Attomayforbefmdsnt

Aﬂn & ‘Mayhrown, F.5,
S’!teéi, Suite 30
Washfu on 93101

NOTIE OF BEFOSIEIEN ~ 1
(208} 4479681

5
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|| GITY OF KIRKLAND,

| HOPR STEVENS,

1|
i
ey il
11

25

. FA Y
%"ﬁ; ?‘T\: %}f K

ANDMONIGIFAL QOURT, ARG COTIRTY
ST&TE OF WASHINGTON

NO, 38384

A NOTICE OF DERORTION

V.

RO - - S
TO: Tﬁa;@gaf::@b@ﬁ

Hsg

it LR
129,1:4\ el Ay Sulbe 4500
Suntile, WA - 9810143{}99

AND TO:  “Camusvs MeBlyesand L&qny-.G{fﬁif&:ﬁit@m&ysﬁrﬁlainﬁﬁ;
PLEARE TATE NOTIGE that the tagtimony of Teress Gbeit will by takenon gral

exarmbuation 4t (g fostante ahd request of Drefendht Hops Stovens in thy above-eptiled

action, at the FawrOves of Allen, Hensen & Maybtrowr, 60D Unlversity Stresl, Suits 3020,

| Geuttlo, Washington, on Décensher 2, 2014, ¢omniénding: 4 the hour of 2:30 pan,, the sald
o9, || oral examinationsto be siibjeot to oontinvanos:di adjatimmert frarp tire to Hmg-or plade to

1| prace wril complsted.

DATED this 17" duy of Noverbor, 2014,

SBA e Sty

Gid MayBrow
Aftorney fom

Alianlmmg & Mayﬁmwn, la A

NOIICE OF DEROSTION - 1 “““““‘i%‘“zmﬂ e o
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Swelifonder. o H? £ alak il
Frami Gastg‘ﬁ,m iy T, ﬁf‘érgm Cme) ¢lﬁ?$a$taﬁ@pérkin9w1e GO ¥

Sants NManday, Neaveimiier17, 2014 1:{gRM i i,

To Sarafr GluRY

Bithjenity Re: Cityof »%eﬁ‘lﬁ]ﬁﬁﬁ v.:Hope Stavens, No:SuEhd

W fimptl erplls peessary, Tiarkyou:

oy Nov 137 SR o1 116 PV, Sareh oitipakEsatahe
Ma. Bt

Atfushad please find & new Motioe 57 Dapasttion For' tenasg: Olart whith cortafhe-the nder
daprstiton date, Pladse laf fig Krow i you require.a/higpd aopy deliyered foyouroffice.

- Thak you,

Bagtili:Gonger
Legtaf Agsigtant

Allen, Hangen & Maybrow, B8,
Phigkigh Z06-447-9681

sl Conger |
Sénty Mondny, November 17, 24822 AM.
'T‘;‘r. Tnd&\Maybrcwn

.snbzﬁktéa& Clty of Kirkland v, Hopistavens, No, 38384
Gonnsel:

Thissnoroing I spoke with Jeff from Kirkland Muticipaliéonry. He teeded somethity to
veplhagthe notice thet contdlited €.0.% full name, Attndhisd is a copy: af the new Notice
etibapioattion (which alsa confeing the new dute) that will by replacing the ané thet was
24n¥g the: Court o Priday, Thenotice containing C.&% Fill.nore will be destroyed,
Kayihgsnever been entered inte the file.

THewk you,

Sarlt Canger

Legnl Asgistant

Allen, Hithgen & Maybrown, P.5,
Phones 206-447-9681







Bt G‘astczm My s (nglﬁns"(fﬁiaj eMGaston@get‘kiﬁ?@o]ﬁqédmb MUMIQIE%;‘ o F@

Banis THastlay, Decerdbar 02,2014 5:35-AM

g Todd Maybrown

ey _ Lagey-Offutt; Tanikipivetfyea

T Notlcw ot Unavaiibiifty

Fhuvecontirmed wih oy SISl e fadip sl Tif v wonlEin IgERRde dahpyddng plasehis.
ddldilytbs o R T, 016, | wil hﬁ‘{ﬁ Hﬂ o 3poradic sl tgrm‘("
iGii ersfore, g;qgjg A ey durin ShERRERE ST "“(iﬁ&‘éf”%tfwri%_ FaBE.
AvgEpfaarvicaa g , Qﬁ Fﬂﬁm;éch&r{ MedURRE AL tima. Acwrdingly, iy wigh to-sarve subpaanaso

H m@haf{s for depasiﬁgn,s-ﬁgﬁg ﬂ)ﬁt petiod plaaiese onedl the ndhmal méansipFYeiiiie bidar Rule4d sothatthe
Qbertsara assured of fthélynpfice:

Thatileyoy,

Mary:

NOTIEE Thls communfuatian HEyiontam priviieged. ahgtherdaniidential information. Fyewiave recetved it in eimor;
plase advisa the sandarbyrebiyemall and Immed:atei’y dafata the message arid anvfbttachmants without copyihg of
digelistng the contents. THERRY,
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Fratoy Tadd Mayﬁ o

ity Tugsilay, Hevatibir 02, 2014 TREGAN.
T - TAEENREYesLacey OFFL

s SaralsComoe Paula Srgltzer
St P EtyiGadtinnatall

F U el S ‘High:

Famuyand Laney!

A vankopy, tlsaeiminl vseanidis il roles of progedurdEpply. CrRII3.6 dogs: rigtiradiiltie sarvice of o
subpoerms Todhe contrary, the ruly ranyiresa Protlee,” and nothingtore:

Ty Nogkee of 'Takii‘i_ ‘ e f R
ﬁqﬁgﬁlﬁé‘?@a : '. B HaRgBlemitton gile SRS
Gl A o A B sy ghia] 1 sﬁg@g@ "me;
and'asi' Lt i mothan of @ party oS whotl
ihe npelge is served; rliel spBt for causé Siicj?{n nEy axtend or Bhpifen the

time and may change the piidpe of taking.

1d. Morepver, $ie thought that Ms.. ﬁast;gmfwgﬁld*smept servicestilasainotites on Novernbar rspdthei May ithe
weedy Tartwavaaks so that she colildiiffss up-thissort of bogus-shjedtiontis remarkable.

Once agaly, LamToread to file a reotionvithtae.court.
Fodd

s

en 11K rowr, P.B.

One ﬁn&?ﬁq ’

G0 Univérﬁmﬁﬁ’éat. Sulte 5020
NVagHID 331(11.4105

‘ﬂminfonnalldtu@)!ﬁp&dmmlsmaswgaisfnle spirdhfthe addresse gdresguil apifisn L Tha yisashme atd K dh
iamalin o A Crient qmu.g’ D o eadir g mogsages o bt milhoad
sgenk: Than yodighy c{ it ay gissemnfirt, h 1? pying bf thiis Mias: ayehy: %réanﬁided 1fi wmmcawéu&\g‘ i ‘:ﬂﬁh'lém'. Pleara nolfy
mesenderbylaléw Shhiid etuin the ol gﬂa]anda et &5{? B iGiyage bymalﬁoﬁw rder it RS sddres noted bV,
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i GITY OF KIRKLAND,

FILED
Nov — & 204

RIIANR
N wﬁ;.uf‘ﬁ’

IN THE KIRKLAND SEUNIGH
STATE OF WASHINGTON

P i NO. 38384
laintiff,
SUPPLMENTAL DECLARATION OF

v, TODD MAYBROWN IN SUPPORT OF
DBEBEENDANT’S MOTION FOR

HOPE STEVENS, DEPOSITIONS

Defendant;

1, Todd Maybrown, do hetetiy-deslare:
1. 1 am the atforney-Forfiddefsiidant, Hope Btevens, in the above-entitled ease:
2. On Ootobér 23, 301 1:8fsd & Motion for Depositions of the complaining

‘witnesses, Tevesd Obert and G.L0G, Singe fling that-motion, 1 hive continued my ailerfpts

| dpwschedule a defonde pre-trial intidlewy with Teresa Ohert and GID.O. Unfortunately, the
| parties buve beon unable to agres wpi Ay procedure that would allow the defense o

properly docurment-these interviews,

2 i| fepgisenied by witvrney Mary Gaglor, OnDolober 21, 2014, Ms. Gaston sent me the fﬂﬁbﬁiﬁg
7 |l gematl message:
15

3, -Asroted in the defsreMbtion for Deposilions; the complalning withesses e

w600 U fab
6 ﬁﬁﬁ”ﬁ?ﬁ& Slal

05} EAT96RY
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Todd, I agreed only, at your reguest, to allow you to speak informally with my

clients. If you wish to depose my clients, the rules of procedure provide the

proper mechanism for doing so,

4, 1 immediately responded to Ms. Gaston’s message and requested clarification
of her position, Also, I wrote to the prosecutors who are assigned to the case and asked for
them to assist in my efforts to the scheduling of interviews. Because I received no response to
my request, I filed a Motion for Depositions as suggested by Ms. Gaston

5. Soon afler I filed the motion, Ms. Gaston wrote to me and set forth her clients’
position regarding these interviews. See Appendix A. In particulat, Ms. Gaston stated that
the defense would not be permitted to use a court reporter or any other “extraneous people” to
document tho interviews, Rather, she explained that only defense counsel (me) could be
present during the interviews. See Id.

6. Again I promptly responded and explained that the interviews must be
documented. In particular, I noted:

I would plan to use a court reporter, which will ensure that the interviews

proceed as professionally and efficiently as possible. I have not faced an

objection to this procedure in many, many years, but { can send you a stack of

court rulings (from years past) in which judges have approved this procedure.

To my knowledge, no judge in Washington has ever accepted the position you
are advancing at this time,

I,

7. Thereafier, § sent Ms. Gaston several documents which demonstrate that the use
of a court repotter is reasonable and appropriate in this sort of proceeding. See Appendix B.
8. On October 30, 2010, Ms, Gaston responded and expleined that hex clients would

object to the use of a court reporter — or any other means of documentation — during these

SUPPLEMENTAL DECLARATION OF TODD MAYBROWN Allen Houséo & Maybrow, P
N SUPPORT OF MOTION FOR DEPOSITION -2 e o, Sl 3020
: Scittte, Washington 93101

(206) 447-9681
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interviews. In essence, Ms. Gaston has taken the position that these witnesses will not agree
to an interview if any third-party is present fo document the interviews.

9. I have been practicing criminal law for approximately 25 years. In all of that
time, 1 have nover before been required to conduct a pretral interview that could not be
documented by a third party. In fact, such & proceduge could lead to my disqualification as
counsel for Ms. Stevens in these proceedings. Soe RPC 3.7; State v. Schmid, 124 Wn.App.
662 (2004) (prosecutor was disqualified afler speaking with & witness and obtains information
that may be materials to the defense of the case); State v. Sanchez, 171 Wn.App. 518 (2012)
(defense counsel risks disqualification where he conducts a prettigl interview where no third
party is present to document the interview), |

10.  The defense is entitled to reasonable pretrial interviews, and such interviews must
be documented by a third party. As eiplained in the Sanchez case:

To avoid lawyer-witness problems, it is typical and advisable for lawyers to

conduot witness inferviews in this manner, so that & third person can be called as

an impeachment witness if the interviewee testifies inconsistently at trial.

Sanchez, 171 Wn.App, at 546 (citing ABA Standards for Criminal Justice).

11, Defense counsel cannot fairly or effectively prepare this case for trial without
completing interviews or depositions of Teresa Obert and C.JD.0. These interviews are
critical to the defense and must be completed before the defense can complete its
inyesﬁgation and file pre-trial motions.

12.  Pursuant to CtRLY 3.6, this Court should nuthorize defense counsel to depose
Teresa Obert and C.J.D.0. regarding these matters.

3. In the alternative, the Court should conclude that the defense is permitted to

have & third-party document the interviews. As noted by numerous judges (see Appendix B)

SUPPLEMENTAL DECLARATION OF TODD MAYBROWN Allen, Hansen & Maybrowe, P.S,

IN SUPPORT OF MOTION FOR DEPOSITION —3 600 University Street, Suite 3020
" Seatile, Washington 98101

208) A47-9684
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thies ‘Tﬁiﬁﬁtﬁﬁié{ént-anﬁ.'ptofé'ss'iﬁnal niechatifsi to document these types oflnterviews.

LITEELARE UNDRR PENALTY OF PERIURY UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE FOREGOING 18 THUE AND AGEHRATE TO THE BE§T
OF MY RNOWLERGE,

DRE at Seaftle, Washington this-31™ day of Oetober; 2014
AT.LEN, HANSEN &TMAYBROWN, P.S.

Todd Maybrows, WSBAFE557
Attorney Tor Defonidagt:

AligryHatisen & Magbop
0. ﬂ% v;cgu*sfty v?‘mﬁﬁﬁus&
SARLE, WesiEo
%mﬁ‘x
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Paula Smeltzer

From: Tadd Maybrown
Sent: Friday, October 31, 2014 12;30 PM
To; Paula Smeitzer
Subject; FW: Interviews
Imtportance: High
. From: Todd Maybrown

Sent: Friday, Octoher 24, 2014 7:57 AM

To: Gaston, Mary P. (Perkins Cole); Cooper Offenbecher

Ce: Starr, June (Perkins Cole); ‘Tammy McElyea {tmcelyea@mobetlyandroberts.com)’
Subject: Re! Interviews

importance: High

Mary:

Thank you for your dlarifylng message,

We have never suggested that the interviews would be recorded, so that Is & non-issue, Rather, each interview must be
documented. | would plan to use a court reporter, which wiif ensure that the interviews proceed as professionally and
efficiently as possible. | have not faced an objection to this procedure in many, many years, but [ can send you a stack of
court rulings (from years past) in which judpges have approved this procedure,

To my knowledge, no judge In Washington has ever accepted the position you are advancing at this time.

As you probably know, | have filed a motion for deposition. | believe that motion will be heard on November 4. | would
agree to withdraw the motion so long as there is no further dispute regarding these Interviews.

| would need an express confirmatlon from you that: (1) | wili be permitted to conduct an Independent interview of
each witness; {2) each interview will last approximately 90 minutes; [3) each interview will be documented by a court
reporter; and {4) youmay be present at each Interview, so long as you do not Interfere with the interview process.

If nat, we wilt ask the Court to order a deposition for each witness,

Todd

Todd Maybrown

Allen, Hansen & Maybrown, B.S,

-One Union Square

600 University Street, Sulte 3020
Seattle, Washington 98101-4105
{206) 447-9681 - Phone

(206} 447-0839 - Fax

www.ahmlawyers.com
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The information contained In this mesm‘iﬁé is intended eonly for the addressee or atk\ﬁfassee's authortzed agent, The
message and enclosures may contaln [nformation that Is privileged, confldential, or otherwise exempt from disclosure. If
the reader of this message Is not the intended recipient or raciplent's authorized agent, then you are notlfied that any
dissemination, distribution or copylng of this message Is prohibited. if you have recelved this message In error, please
notify the sender by telephone and return the original and any coples of the message by mail to the sendert at tha
address noted above,

On 10/23/14, 6:01 PM, "Gaston, Mary P, {Perkins Cola)"
<MGastnn@perkInscofg.com> wrota:

>Todd,

>

>} apologize If | was not clear. Your emall below is correct. While

syou are welcome to take notes of the interviews, you are not authorized
>to record the interview, for example by tape recorder or digitel recorder.
>Teresa and Christian do not consant to that, which consent is required by
>law. RCW 9.73.030, Nor may you bring a court reporter to the
>interview. It is difficult enough for Teresa and Christian to discuss
>Hope's attack on them that night with anyone. They are not going do so
>with extranecus people In the room and that includes a court reporter.
»>So that there Is no confusion regarding the scopa of the intarview,
»>Teresa and Christlan will discuss the events of that night and events
>related to that night.

rd
>Mary

>

>

S—Original Message-—-—

>From: Todd Maybrown [mallto:Todd@ahmlawyers.com]

>Sent: Tuesday, October 21, 2014 5:52 PM

>To: Gaston, Mary P, {Perkins Cole}

>Ce: Starr, June {Perkins Cole)

>Subject: Re: nterviews

>

>Mary:

>

>} don't understand what you mean by Yinformally," Do you mean 1 will
>hot permitted to document the interviews? To be clear, F use a court
>raporter in all interviews in criminal cases to document/transcribe the
>questions and answers, but the witness is not sworn. Are you objecting
>to that type of interview?

>

>Todd

>

> -

>Sent from my iPad

>




f '

55 On Oct 24, 2014, at 5:45 PM, GastorMary P, (Parkins Cole)
»»<MGaston@perkinscole.com> wrote:

>>

>> Todd, | agreed only, at your request, to allow you to speak
>sinfarmally with my clients. If you wish to depose my clients, the
>wrules of procedure provide the propar mechanism for delng so.

>

>> Mary P. Gaston

>

»>> 0On Oct 20, 2014, at 12:26 PM, Todd Maybrown <Todd@ahmlawyers.com>
»>>>wrote;

>

»>>» Mary:

poS

>>> | will need to Interview each of them independently {without the
s>>other being present). | expect each Interview to last approximately
55590 minutes. [ would plan to use a court reporter to document the
ss»interviews, | can be available this Friday and | would plan to st
>»>>in on the Interviews conducted by the prosecutor. Then | will
s>>commence my Interviews of the witnesses once the prosecutor’s
>>»interviews have been completed.

>0

»>> Please lat me know how the prosecutor Intends to document the
>»>eariler interviews.

>

>>> Todd

e

»»> Todd Maybrown

>»>> Allen, Hansen & Maybrown, P.S.

>5> One Unlon Square

>5> GO0 University Street, Suite 3020

s>5 Spattle, Washington 98101-4105

»>5> (206) 447-9681 - Phone

>»> (206) 447-0839 - Fax

o>

>>> www.ahmlawyars.com

o

>»> The information contalned in this message Is intended only for the
sseaddressee or addressee's authorized agent, The message and enclosures
>»>>may contain information that is privileged, confidential, or
sseotherwise exempt from disclosure. If the reader of this message Is
»s>not the Intended reciplent or recipient's authorized agent, then you
s»>are notified that any dissemination, distribution or capylng of this
s>>message is prohibited. If you have recelved this message In error,
>»>please notify the sender by telephone and return the orlging! and any
s»>copies of the message by mall to the sender at the address noted above.
>pp

>»> ——-Original Message——

>>> From: Gaston, Mary P, (Perkins Cole}

>>> [mailto:MGaston@perkinscole.com]

s> Sent: Monday, October 20, 2014 12:16 PM

>»3 To: Fodd Maybrown




H 4 t

»>> Ces Starr, Juna (Perkins Cola) A

»=> Subject: Interviews

e

s> Todd,

h>

»>»> OF caurse we will make Teresa and Christian available. Given the
>»»amotionat difficulty of going through the events of that night, they
>»>will be available at my Bellevue office this Friday at 11:00. Tammy
>>>will be interviewing them as well, and you are free to ask any
>>>appropriate follow-up.

5>

>»> Please conflrm your avallabillty at your earliest convenience. Let
>>>me know if you need address,

>

>»> Thanks,

>

>>> Mary

o
Pes
>h>
>
5>
>s» NOTICE: This communication may contaln priviteged or other
s»>>confldential information. If you have recelved it in error, please

>»>>advise the sender by reply emall and immediately delete the message
>>>and any attachments without copying or disclosing the contents, Thank you.
>
po
>»
>» NOTICE: This communication may contaln privileged or other
>»>confidential information. If you have received It in ervor, please

>»>advise the sendar by reply email and immediately delete the message
>>and any attachments without copylng or disclosing the contents. Thank you,
-3

>
>

>NOTICE: This communication may contain privileged or other confidential
sinformation. If you have recelved it in error, please advise the sender

sby reply email and immediately delete the message and any attachments
s>without copying or disclosing the eontents. Thank you,
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o AR lymaindiLacey @ffutd, Alfgmeys for Plaintiff
ST DA OTECE: thafsthe festimony of Teresa Obart Wil Hisdtila on orsl
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- STEVENS, HOPE A,

Lo et

N THE MUNIGIPAL COURT POR THE CITY: OF KIRELAND
STATE O WASHINGTON FOR KING COUNTY

CITY-OF KIRKLAND,

Plaintiee NO. 38384
DECLARATION OF LAGEY OFRUTT
IN SUPPORT OF CITY’S RESPONSE
TO DEEENDANT'S RENEWRS:
MOTIGRTO DISMISS

Ve,

Defatidant.

Mt Ve S St M Nl N St S M Vg

L, Lisey (35006, duly qualtfied; aptivinted and acting Progpeutiitg. Attorney for Gity: of. ridand
and-acfipgron belialf of Plaintiffidevlate the following:

L. Ot November 4, 2014, tiifi-ooiiit.ordered the deposisionsof the, City’s Witissses i the
ftavesoited cage, Tererdidlut and C:0., to take place af defense coungel’s disitstion.

% Tummty MeElyea i agoilice Prosecuting Attorney for the City of Kitkland and ds. co-
wawngel in the above-oited cass,

F My Gagton ishe.atiomey forihe withesses Teress Qhwatand C.0,
4, 4Jn November 13; 2004, af B4 am, defense counsel, Thudd Maybrawh; sent 40 email

ttilEd“Depositions of@and TG to myself), Tammy: MoBlyea, and Mary Gastan, which-
tidicared gt the degiobifions. Would tike place. o November 25, 2014, CuUiDi0%:
depoition wag vostike:plige at-1400 pm, and Teress Uhiort’s at 2:30 proe Mi, Miybrown
shuted it the date weis:fanilile, but the depositions muse taks place durlyy thevredk of
Moverabse 24 He gaye no-explanation for this, He.stated it niless-he heard back fom.
‘thepatties by end of business on Noveniber 13, he wenltiniat] notices of dopesition to all

Moberly & Robyris, LLLG:

1 osmeeiaation- 1




10

11

12
13
14
15
16
17
I8
19
20
21

22

counsel, noting that Ms. Gaston had previously agreed to accept service of notices on
behalf of the witnesses, See City'’s Exhibit 1 page 1.

5. Prior to scheduling depositions for November 25, 2014, Mr. Maybrown made no attempt
to coordinate with the City for scheduling purposes.

6. On November 14, 2014, I emailed Mr. Maybrown in response 10 his November 13, 2014
email. T informed him that neither Ms. McElyea or I were available on November 25,
2014 for depositions, as we were both scheduled to be in cotrt on that date. I sugpested
three alternative dates on which both City prosecutors could be present: 12/2/14, 12/5/14,
and 12/12/14, City's Exhibit 1 page 2.

7. In response, Mr. Maybrown agreed to reset the date of the depositions to December 2,
2014. City’s Exhibit 1 page 3.

8. Ms, McElyer and I cleared our schedules on December 2, 2014, in order to be present at
the deposition.

9. On December 2, 2014, Ms. Gaston emailed all counsel that C.O. was in the hospital, and
since the witnesses had never been served with subpoenas, the witnesses would not be
present at the depositions scheduled that afiernoon, Ms, Gaston based hey legal argument
o1l her reading of CrRLJ 4.6, City’s Exhibit 2 page 1; City's Exhibit 3 page 1.

10. Mr. Maybrown sent Ms, MecElyea and myself an email later on December 2, 2014
suggesting he would no longer communicate with her regarding these matters, Up until
this time, Mr. Maybrown communicated nearly exelusively with Ms. Gaston regarding
scheduling. He suggested alternative dates for the deposition to be scheduled. Cify’s

Exhibit 2 pages 1.-2.

11. Ms, MoElyea immediately sent an email to Mr. Maybrown an email, copying me,
indicating that, though she was currently in court, she would consult her calendar upon
return to her office. City's Exhibit 2, page 2.

12. Later on December 2, 2014, Ms. McElyea sent an email to Mr. Maybrown, cobying me,
agreeing with proposed alternative dates for the deposition: December 12, and December

15. City's Exhibit 3 page 3, 4,

13.Ms, MocElyea sent a second email, copying me, detailing the legal misunderstanding
between Ms. Gaston and Mr. Maybrown in which she reiterated that either December 12
or December 15 would be available to conduct depositions. City s Exhibit 3 page 4,

14. On December 11, 2014, Ms. McElyea confinmed with ali counsel that the witnesses,
Teresa Obert and C.0., were available on December 19, 2014, for depositions, when Ms,
Gaston was again in the country. City’s Exhibit 4.

15. On December 12, 2014, the City sent subpoenas to Teresa Obert and C.Q. ordering them

to appear for depositions on December 19, 2014 at 1:00 and 2:30 respectively.
Moberly & Roberts, PLLC
12040 98" Aveaus NE, Sulte 101
Kirkland, Washington 98034
(425) 284-2362, FAX (425) 284-1205

Offutt Declaration- 2




1 16. The depositions of Teresa Obert and C.Q. did occur on December 19, 2014. C.0.'s
deposition took approximately ninety minutes, followed by Teresa Obert’s deposition,

2 which lasted approximately ninety minutes,
3 17. Ms. Gaston was present at each deposition acting as counsel for the witnesses. She made
’ * some objections based on relevancy and privilege with regard to Mr. Maybrown's
4 questions about C.0.’s medical history. '
5 18, Mr. Maybrown submiited a Supplemental Declaration in support of his motion fo dismiss
on December 24, 2014 detailing what he characterized as the witness’s obstructionist
6 ‘tactics and arbitrary conduct. This characterization is inaccurate,
7 19, The hearing on December 30, 2014 began at approximately 1:00 pm, I returned to my
office at approximately 2:30 pm and promptly began compiling my notes to tuen over to
8 the defendant (which were to be tumed over by 4:30 on December 30, 2014, per the
court’s order). After faxing my personal notes to defense counsel, I prepared subpoenas
9 for Teresa Obert and C.Q. to appear for the ordered deposition on January 2, 2015, By
it this time, mail by U.S. postal service had already gone out. Out of concern that 4 mailed
10 subpoena would not be delivered to the witnesses prior to January 2, 2015 (Thursday,
January 1, 2015 was a holiday and thers would be no mail service), I arranged for a
11 ‘ Kirkland Police Officer to personally serve the subpoenas on the witnesses.
|
12 20, On information and belief, Ms. Gaston, attorney for the witnesses, was out of the country.
At the time of the hearing on December 30, 2014, I did not know when Ms. Gaston
13 ! ' would return to the country. .
14 21. On information and belief, no person answered the door when the officer attempted to
serve the subpoenas on Teresa Obert and C.0., and the subpoenas were never served.

15 22.1 spoke with Teresa Obert at roughly 4:30 pm on December 30, 2014 following the
hearing. At that time, | informed her of the deposition’s date and time, and she told me I
16 don’t know if we can make that.”

17 23. On January 5, 2015, the City reoceived the Second Supplemental Declaration of Todd
Maybtown in Support of Defendant’s Motion to Dismiss. In his declaration, Mr.

18 Maybrown claims to have found “a considerable amount of impeachment evidence® from
L my notes taken during the City’s witness interview of C,O. held on October 24, 2014, He
19 ctes the note “Tell she had been drinking? No, tired and had been orying” as evidence
that the witnesses have changed their testimony about Hope Stevens’® alcohol
20 consumption prior to the incident on the evening of June 21, 2014. In actuality, the note,
1 taken on yellow legal paper, reads as follows:
2
i “toll she’d been drinking? No, tired and *
22
[next line]*Had been crying”
Moberlx & Roberts, PLLC
12040 9% Aveaire NE, Suite 101
Kitkland, Washington 93034

{425) 284-2362, FAX (425) 2041205
Oifutt Declaration- 3
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These shorthand notes were taken by me to assist in my understanding of the case. They
were not written to be understood by a third party, nor are they a verbatim xepoxt-of the
questions asked and answers given. In actuality, the question asked was “Did she [Hope]
tell you she’s been drinking?” C.0.’s answer was not in response to whethoer Ms, Stevens
had been drinking, but rather if Ms. Stevens had told C.O. about her alcoliol consumption
(Mr, Maybrown omitted the note from Teresa Obert’s 10/24/14 interview in which reads:
“could fell she’d [Hope] been drinking — just tell”), Furthérmore, the line “had.been
crying™ was C.0.’s recollection of Ms. Steven’s appearance and not, as counsel implied,
part of the previous statement, Defense counsel’s inaccurate interpretation of this one
note - and his tnsupported inferences thereftom — is a precise example of why the
prosecutor’s notes are privileged work product and should not have been made

discoverable.

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE
OF WASHINGTON THAT THE FOREGOING 18 TRUE AND CORRECT TO THE

BEST OF MY KNOWLEDGE.
DATED this 5™ day of January, 201§ at Kifkland, Washington,

Lacey O 5655
Prosecutin A ‘

Moberly & Roberts, PLLEC
12040 98™ Avenue NE, Swilg 104
Kirktand, Washington 58034

(425) 294-2362, FAX (425) 284-1205

Offutt Declaration- 4
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Offutt Declaration- 5

City’s Exhibit 1

Moberlg & Roberts, PLYLC
12040 98> Avenus NE, Snits 101
Kirkland, Washisgton 98034

(425) 2842367, FAX (425) 2841205
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Tod Magbronmetoiema g i N 13 20 B A
Tai Taming MpEReeosnkalyea@imbolysadnbotscvine, Laosy Gt 'ﬁidffﬁtf@iﬂﬁbﬁﬂﬁﬂ&zﬁh@}f&;éﬁmﬁs

Vit MARy FLOPEIGAS G SMEEdton@pekingoiscons -

G Péula Brrisizer <PENIH@ARMENérs ool :

Golings);

[ am planning:to sehetule the ourtardered dapasiiions as follows:

Witnegs: GO

Location: Law.GfflcarcfAllen, Hansen & Maybrowiy, P4
Date: Nivernmibaras; 2014

Thiriet 00PN

_ Wiiness: 76
Looation: Law-Offlcesaf Allen, Hansan & Maybrown;, PS
Date: Noyéiibér 25, 2014
Thnie: 230.PM
I may be able toadlust the:date ~gs | am also avallablesen;November 24 and 26 ~but:the depositions will pepy
to be completed dufhg {he weak of November 24. Waless 1 hear back by clogo-of business today, | will send

notiges to all courisal. Ms. Gaston has previously agraed fo accent sevice of the nefices on-behalf of the
withesges, '

Todd

Toud Maybrown
Allen, Hangen & Maybrown, P8,
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Sl hé sander at tha addressmotoddhov,

Lgéﬁ% Ofith <loFfut@opaiysiditierns. o> Fif;iNo 14, 204 at 2:08 PM
T THitlel Melybrown <Todd@anmlEwyers.com> _ .

@6 Tarfiny MoElyea <tmeelyeai@ingktlyandroberts:coms; “Gastan, Mary P. (Perking Cpfil"

LMEaston@perkins cole.coiyp

Bagd affemoor, Tedd:

Tammy-and | are not be avallabie:for depositions on Tuesday; Novembaer 26th, We both grerspheduled to be In
aosrkihag aftemoon, whish Wesdng hot able.to reamange, Fuﬁﬁqmgm we: are:both sehidited fo-ba in court on
Wedresday, Novernior 26, st'iHaf defe 15 also out, After ravjewlng Judys Lambios otder,. sgs that he only
Stated thiat thie depoditici Waillidtake place "at your dlscrallbhi” |isedno reasen thedapaditine. mist take
Hlds dirihg the week of NAvefiber 24th, and as an altemativis | sugdent the following dafest 12/2 (aftemoon),
25 (aftemoon), or 12412 (aftemean), These are-dates.that relitis Tammy or| aredineourt= § have not cheoked
wittrMary's schedule, or witfrherielients.

Itgydilition, | believe we:wist all unde the impression thak R depisitions would takeplace t Pekins Coie's
Ballaviia office. Thobgh:thls t@airas 4 little extra travel fiffia o Yot Its famillar to thie Witiiggges and much
Higréconventent for Tamitiyfandd, who will undoubtedly. be ftavblinig fo the depositions diréatly from colrt.

Bty

Lagay Offult
Taueted taxt hidden]

ial
dacey N, Offutt
Agsistant Prosecuting Attorimy’

WMobierly & Roberts, PLLC
12640 98th Ave NE #1071
Kifklaind; Washington 86034
Bity, of Kirkland

Iitios; 4252644362

Faxt 4252841205

SONEIDENTIALITY NOTE: This eqriall magsage containg information belonging to Lagey: I, Qfiutt, that' may
shﬁpsﬁmali:me.mfméwmwaﬁkﬁaﬁé{mmvlawapz&nﬂaddwwmmas:m&cp*wwwW&Wﬂ%ﬁﬁﬁ&fﬁbﬂfe@mmmm‘. 2




. Aol - Wity ERoberts, PLLE Mall Begosliongbf GO ™ :
be privilsedh sonflderitial andiorargRdies fromidisclosiire, Thanfaminationds %@nded only-Toitthis (1s@ of the.
inelividiral or ehitity bimed abiove, If-yauahitikthet your haveréeeived this misssaga I emo; plédsd.contact the-
gistdar i delets the messags.. IFHoN &4 vt thentendsd raciplént, ary. didmemipation, diskibution er copying
Is strictly prohibitad.

Todd MAYHIOWR <Todd@abolswymscans PR, Rov T S0 at 3404 PM
Tor Ladsy: Gt Sloffutt@nisolsilyehdioberto.carm> _ i {
ot TartitnyMcElyea stmeelyea@inoiefiendmberta.comb, Paula Sinslizer<~Raue@ahtrawyerscom

Lagayr
Judbe Lanibo rulad that tedapasishawoud he eonduofsd sty disaation. Finendioetis

depoSHtiSHS towga forwiig:at iysaifion. Any prar agreermentsar proposalsarg immaleri, sings |
regived noscooperationzand wagfarpad fo do to Gourt andisgek i -Ordér for depositions.,

{ wrate yostarday morning anditisard no: regponse or-oljsetisnits the propussdiaiale. Asamaiter of
profassidtial eourtasy, | dinawiliig foiriet the dates IPrsitheryst ter TRty ars availisls on
Navember25 or-26, Argyou avallahle on November 247 1f neb; | am-willng tomoveithe date to.
Deggmber 2 gssuming | Ravs ittty else on iy, caléndar. (1 ali Retn iy offide, $o 1wl Kitbe dble
to-eonfirny the December? dafe untll Monday).

Todd

Todd: Magbrswn

Allety, Hangen s Maybrown, 7.8

& UhidmSgudre
Hy:Strent, Stiite.8050r

frigfon 951014105

WWH.B i‘;‘lfémscom

Tha fenAlish contained in thiv il lileaad only for the addressee falakisshe's althosized agent. THaitgsgage srid
ondloaLrEgriaYcontalreformatio st Eptidleai sonfidental, o atherwispBXRENGrAonure, IFtiaeadir o ikmptsags Is not
the Intatffedieniiott or reciplontsaultariza®iagent fhen you are nolited thatanyilsarivation, distibdion orcapyhgror il iessags
Is prohitid) Y60 ave retslved s iERSEHERHOL, please hotify the-sentiB} JPHERALAR and returd.the-ariifal ANdAy coples of
the messdibivamuito the sonder gt trawdabssd ol above,

From: Lagey Offuit <lofutt@mabsiiyanéromerts.com:

Date: Friday; November 14, 20143t Z05 PM

To; Tadd Maybrewn <Teddi@alifilWyerssoms>

Ce: Taminy NMisklyea <tmgelyss@mpberlyandroberts.coms; Mary Gasten «<MGaston@perkinssalg.coms
Subject: Re: Depositions of.60 and F¢)

[Guotad toxt hildden}

Laciy Offutt <laffiti@ygberyantroberts:obt> Ff, Nov 14,2044 at-3:47 PM
hiipadhvigit googie com/metiuivis=2aik=adatiGaRiTRVImy=plBoTodi%d0ahmiawyers comdias=irusisearairauenylie M0t e eisi i 1404825 .. 8




He0s : Moberly& Roberts, PLLG Mall - Depostlions of GO and TO

To: Todd Maybrown <Todd@ahmtawyé..&mm> ey’
Co: Tammy McElysa <tmcelyea@moberyandroberts.com:, Pau!a Smeltzer <Paula@ahmlawyers.com>, Mary
Gaston <mgaston@perkinscola,com>

" Todd:
Tammy and | are avallable on November 24th after about 12:30, but | have no knowledge of Mary's availabllity
on that date. | apologlze for the late response, but as you are no doubt aware, coondinating between this many

peaple with opposite schedules sometimes takes more than a few hours. | appreciate your professional
courtesy and | belleve that now Tammy and | have coordlnated several workabla dates to get thesse deposmons

sompleted.:
Best,
" Lacay

[Quotad text hidden]

Ittps:iimalhgoogle.commatlivirul=28 k=adafcBa0d7dviewsplia Todd%40smliawy sr s.comdqamirieSssarcl=querySih=140aa25d3hIfec 88skml=1402a285,., 44
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City’s Hxhibit 2

Offutt Declaration- 6

Moberlg & Roberts, PLLC
12040 98" Avenine N, Sulte 101
Kirkland, Washlngton 98034

(425) 2R4-2362, FAX (425) 28441205




Mokl @itobarts, PLLG Mait - Notlee of ifavaiiabiing .

g

Latay Offidt <lcffutiifinobaiyandroberts.cam>

3

"

Notiesof Unavailabifiity
bt ey . (Parking Gulah N Suston@nekiespEtey

T PO Weytroun <Todd@aisaiyers. oome" <ToR@ahNAwgersiconi>
éiﬂzﬂt{@f:@ﬁf{fﬁ ‘ﬂdfﬂ{{f@[ﬁ Pléa—ifﬂﬁ rﬂbﬂﬁtﬁ*&ﬂﬂn’fﬁi Tﬁmmqu&fy&a étmuelyaﬁ@m@bgﬁyﬁﬂdc@bgd@ﬁ@mg-,g

HenpTodd,

| favenifitmed with thy: alishissaning offfeetbal the OBRITS 6till have nal biiemsutiiaingad for deposifidhs,
Plaass bEadvised, | will Balitoftte Country and OFAVAIEBI fbm:dc 1046, 1 WIhavs =t hest only sporadie
sfftgil duing that tme. Therdfore, please let.this serve gy nalige of unavallabiity dufig that pedod:and my
nefice that1 will be unably e aeemibservice of subpuenas oy behalt-of my eltents: dudiry-that tine. Aceorélingly,
F-yen wishrto-serve subpigliag Shithe Oeds fuiidepiasitiony durig that peidd pledietise dns of the norvil
TNy ef Service under Rule46:40-that the Obaita 4 s3stired of timély notice,

g, D 2, 20144t SHE A

Thétikyou,

”l

NEITIGE: This communtodfionriadantain priviieged orttistnonifidential InformationyH yisit bave received it in.
BTN ?ﬂl?a:%i&é_advise the seAdBIERY jeply eiall and imniedAtElY delete the message afid &y attsichments without
BHpyn '

¢t disclosing the cofitérits. "Thank you.

R T T r——— | T, Do 2, 2014 at 7:44 AM
Tk “QaET, Mary P. (Perkltg Col)»2MGaston@perkinsedisibbrm>
Ceikagey Offutt <loffutt@mohedyandroberts.com>, Tammy Millyga <tmcelysa@moberyandrobsrts.com>, Sarah
Gonggr=Barsh@abmlawyers:pom=; Raula Smeltzer <Payla@ahimlawyers.com>
NiayE
:amshaoked by this turm-of.evepis-as all parties word irtentling.to procosd with depgsiiions today. Are you
glalvilng that you never recelygtlany.of the numerous eimafls.and notices that were eahit to.you?

Bleanss lat wis know immeﬁi’ﬁlﬁﬁ(ﬁif?jfmﬂr clients afe refising 16 appear for today’s depositinis-as i have
BEHBdulEl a court reporter Torfolilly's depositions.

Tt

Bphrfiom my Pad
{Quiefed text hidden}

Tydd Maybrown <Todd@ahinlawyéts.coms ‘ Tie, Dec 2, 2014 at 8:03 AM
Té: PatiiaiSmeltzer <Paulai@ahmiawyers.corn®, Sarah Conger <8arah@ahmiawyersaems
Got Lgoay Offult <loffuti@mobsriyantioberts.com™>, Tammy Melilyea <tmoalyea@moberlyandroberts.com> -

Blven. M. Gaston's latest sttint, | will hio loriger cotmunioats Wit her reganilitg these fiattets, Altiough T wil
k8l nevd to present Ul {atest play before th: caurt, | think we should agred Upon-anether date for
depasiffens. 1 am avallable onthexftemonr of Desember 12.and December 15 aflday, Pleass pramptly

D GRORlb i ERAV = 284K H2aIeA0d7 St plStrdadionBhis ks fesreliGlarvathe s AR AHBIa I a A dankdn ftan 06AL0 it~ d

A




iy - | Motiorft Roberts, FIfG Well » Notie ofUpaveiebiite
pontim thekiong fyou (or* botfi) cafiad avallahle gn those dates; s

et R IR,
X PR AT at 55 AM;: Goalom WP, (Pardns GRS ton@psKins soleicbimWidts:
(AR tad '

ek ot bt e ‘ﬂl—‘q ————.1—.44-, Ly

Tﬁmmy Moﬁ!ﬁrea a:fmcewea@mapeﬁygndmbeﬁs camb S "y Dt g 2@114 at &GMM'

T Tedld Wayl Jrown < odd@ahmlawaa.sﬁm;*
o PaylushditterePaula@ahtileiVersiantis, Sarah Cohgat «SHaR@ahnlawyars. aois, Lagsy Offult
<lsifit@mosiiyahdrobdis.conir

Fafn girveriily-in-court and will'tesall sioming, | will dhck iy oalghdar wiiet T retam to heitige,
(Cruuted ‘text.hidden)

Témr‘:—w MEElon
Asslsiant Prosecuting Attomey

~ Mobery & Robery, PLLC
12040 B8th Ave:NE #1401
K}H{Idr‘id Washihgt@n 98034

CONFIDERT LYY NOTE: Thia mnalhmgssaga contains Information belonging to Taroara [, MeBlyes, that may
bie rivil‘eg seorfidential andior protepted Tram disclosure. The: infmnatimn Is intended only for{he use af the
Individial dr‘entity iamed above. Ifimdhil .-that you have rmeﬁ;rgd 1]1;9 megssage in epren, plaase be so kind as
to somtsai theisehder and defete memass*age 1f'vou ate rot the- Tntanden replplent, any dissemlﬁatfon,
distribution:se eopying s strictly probibitid.

Todd: Mayhtowh <Todd@abrlawybrexsbiits o Tue, Tigs 2, 2014 at %19 AM

To: Tammy MdElyea <tmca!yea(é)7mgbaﬂygndrgberta .com>
co: Pavlg Smeltzer <Paula@ah e, Sarah Conger <Sah@shmlawyers,com®, Lagey- futt

<loffutt@tiobirysndroberts. com>, CQQQ ,@Ffénhecher <Gooper@alimiawyers coms

Tammny:

To-my ik, this merning's email Fgrklyis: Gaston was Justa chigrade. Please see the sttaghid
corrégpihdents in which Ms. Gastiptitikiovledged recelipt of the Heposition notices on Novamber 17,
20T4, Atthls poirit, | must assumgthatie witnesses will appest for their depositions as tequired.

Tedd

bitpscdTmall iontorcom/im el s 28k a2 obU00TAN e BBGEHAAIBA G-I ISR ABEE S qupr y AR 4406484 02061851 = 1ABDIBA S aamiRa ints 14,

=]




2018 . Hhonerly&crtoverts FLLC Mall - lice of Unavailabifiie
Todd MayBipwi St |
Allan, Hansei:8Maybrown, P.8,
Ona.Union, Syiiars,

500 Univerdliy; Strgdt; Solte 3020
Seattle, Washlugfon8e{ 014106
(OSHPRE Al
(200)A47-OBAFE K

wipws akimlaiWyies Cain;

Hiigpddrossee.of addté&"ﬁaﬁ‘-‘éﬁul};ﬁnzed mgent, The messdgerng aiiildiures

- iy cortel iRt {tﬁgg i Biivitagad, confidatldld Hirasdarof this massage ls notitie fterided
redlplatitinsfetienls ditiisad agent, then youaig ﬂtﬁlﬂ&@ﬁpt;aﬂy dlssemlnailan; digtiBuneo-ataopying ofthis massays sorohitifad. 6
yoir'hove reesivelliBismassage tenor, pleass nat!fy‘if&ﬁﬁnéﬂtﬁy lelephone and refimslhie:odylnaiand any goples of the messaie by

mali e e sengEREATEH IR foled above,

Thedrifonhatidieiianeaiihe message is Inteqda&fpfz%fﬁ
i

Froms Tamoy-Miklyes [naitotmcelysal@HoH iftystidroberts. cAkH)
Sent: Tuasdiys Bagemtier 02, 2014 834 A

Toy Todd aybnawrs

Ce: Paula SiglizenSatak Conger; Lacey @ffuth

Subject: RexNofiawf Unavalfability

(Quotad exttdAHAE

B a'aggmzﬁris?ﬁi;ﬁaf

Tifre o nAA WA 4L A BF BLG R e § s

it T AdaA B T S '&gMM#Mm:ﬁW&aM&;Kﬂmfm_fx.._:_...'- 2 v AT 5 R DR
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Offuit DGGI&I&&OH‘: 7

City"s Exhibit 3

Moberly & Raberts, PLLC
1204098 Avenue NE, Suits 101
Kirkland, Washington 95034.

(425) 2842362, FAX (425) 284-1205




1r20ik Mabetly & Raberla, B¢ Mail » Mbry Baston email

Y
Lacay Offutt <loffult@fiobarlyandroberts com>

Wiy Gaston email

-§ igspges:

S s Petkin o) WStHESKINsool.o0m>
To: P @alinilawyciisoari* £ TENd@alavyeps. cor |
Hofii@moberyandrobartgman; ‘tmoslysa@mobeiyandtoligtaiam® <tmcelyea@niaketiparidroborts. com>

Tig; 086 2, 2014 at 11:28 A0

Togd;

ity Is outiof the offics:and-askisd that | forward the follawing s yau:

ﬁ?&dd; _f!,.f'c’!bi-Erb_tr'_u'h_‘dét#taﬁdﬁgéurhonfﬂﬁiah, N6 one hag reftised t5:06 anything. To g estitiaty s of COB
yebisiddy, wahabe ot tesetvddEtbpEEnas for the Oberd Heshiks niy agreelng as a pilitessional courtesy to
- gecapt serviee.of subpoenas on thelrbehalf,

Thasunly: it we recslvsil g sopy-ofa notise In this trlialieagtion. Obviously, tetfussaste.for parties, not

WINEESES, The Glistts A58 it pEims t the oririns aGHERIRVETHY your ollent, Thay A ately fact
. VIFEEEES, Only. partins fo& Aelol Sun be cotpelled todRREEREBN notlosd withalElfstadiiitament of a
subrorna:, The law ty-eloar s,

1 6 Sttt you it Ut 3 “HONEED, of Helsosition, | reitSiataa 1 yiil that | would exiBtskIVIcs.of the
SURPORNAS én beHalf of my eligdt, This fs not a dHSEHEEWhGIt-a-distinotion % HHES 3y cllents are under
fheGuartisfurisdistion viy avis axdbhoena, the rles previdathenr protections and redisss. ‘

%%ﬁ?ﬁ-ﬁlliﬁg to-ticospl-Eivied of ubpodias on behalfaf1hg Olids subject to.my GFEVEIEBIEY on the dates
Hentnied.

Py, gv;au svam to bsliovadiistavaiyone wag plannihg afsdipasition taday. Sustilasnotths case, which |
.tﬁaﬁﬁggﬁ?f et iviB e aRar Whisit | reissted this aubposiediy, T8 HE-gdhtrary, had yousubjxdaiisod my clients fof
deposiiionsfaday I would haye gévisad you (or the Coiltlf HERESEAR) that the WItREEEEE WS not avallable for
ropdigal rogsans. oiventhatie  fa ithie hospital whera Fe has heen forthe last elgvensiays end his
dlsukrge-date is unkeown at s time: end His mother stages it him during the days:

kg
o

WMary

S A B N DR T ST S A IS SRR Wt AT TR TS e b 4781

B P R




16018 ¢  {atirly: & Robedys, PLLO!Mall - fiiry Gaston omia)

June Stard] Pétiding Gale LLP R Y
LEGAL SECHETARY

1201 Thind Avgnue Sulta 4800

Saal(ie, Wa 08107309

B.xtsinpmbimdss

F, B AR

B, IS Al om

NOTICE: THls sormmunication may sontain prviieged ordifier canfidantlal informatian. Ifyny fiave recsived It in angr, pleass advisa the
sendartiyrapliemall sid mmodiately defatethermassage and any attachmenis.without copying or disclosing the canterds. Thank you.

Yot Maybrawn <Todd@aliawyersons e Tuo, D562, 294 5L 11:50 AM
To! Tamiy MeEljen-<tmioslpsa@msberyandeoherts.com>, Lacey OHiiif-4ldrfutt@moberysandrobins som>
Ce: Sardh QRgar<Sarah@phridwyers.cori>, Paula Smelizer <Pauld@atilawyers, com

Temmy and-Lagey:

Agy Kg@%tf%?s 8 d-orfrinal pagesnd thagdmingl niles of ﬁmﬁéﬁk@%ﬁgm}p CrRLJ 4.6 desia siguire
senVisa:of A EnlineRs. T lie caiiia fHecils miuires a hotish, #lRdtHing more:

(¥) Noticé of Taking., dhe party it whose ih¥Eince a deposibion db to

e taken shall givk & wyery other payty pegsosable
time end place fur paklog the depositiotn ThY hotice shall §Yete the name
ot addrees of eueh person to be exanbugfly 9n motion of a pAREY vpen whom
bhe nokdce s sevved, the court for cause shews may extend or shoyten the

g and indy ehdngs the plage of takidg.

ld. Motasvetathiobiondnt thatbis, Besten would acbept setvis niiiBNe futlues on Novsisihisl 7 dnd then Jay
In thésWasks" TOtms Weske: so Fhat Sl aauld:ofter up this sor utikjud obfbation Jo-remarkeil;

Onoaiagaln; b ammiabed o fie'e. aationwithdhecour:

Ty

ST E e e A TR S DR S P AR R AL i s Aok D A M AR TRt ot s omieamis o




L R Maberly & oberts, P1LLO Méll - Mary Gusteitemel]
Tadd Mayhrovw S “w?
Allen, Hanserc& Waybrown, P.8.

One Utiion Squars.

600 University Btrent, Bulte 3020
Seaftle, Washthgton 981014105
{2eayH4EEET “hone
{206} 457 OREH = Fuix

www ahmilawjrersgom

“The infonnaliai Bt s inossige 18- ilndd dnly for.the:addréssse or addmaibd’s autfidied agent. The mpssdapilitefitosuces
rony. contain ffeffulgfithat s priviages. coniital st biliBiwlse exsmpl from diclodurd. if the Tisider of this rieasagi o NetiRd intended.
rediplent ar regiplsdsiadiiibiised.agent, thew it sibiotited thiatany issemination, dislibulirartapying of thls Messags & drokibited. I
you have recelverliiEEsEGh In aror, plodss tutfyiielserdder igfalaphone and rlu sl ahd any coples-of R ingssale. by
mall-to the sendarstite wiiess nokid:above,

i w e ey e Y

From: Star, Jiis (Feikins Coie) {maﬁtn@iﬁ_ﬁ@ﬁgﬁ@mma o)
Sent: Tuesday, Dacsmiier02, 2014 11:24.AM°

To: Todd Mayhrswr

Go: Gaaton, JAHEHR. {Petking Cole); Joffeitt
Subjact: Ma;ytif%si,@n sl
Importancar kgl

ioheHysidieberts, com; WREITRE@MEbeilyandobentsEaz!

|Quoted toxt hidBEm)

Tammy MoBlj4 dtiGelsa@moberyaniroberts. corms Tus, Dec 8, 401 af {200 PM
To: "Starr, June{Ferking Yole)® <sStar@parkinscalecom» o
Co! "Tadd@ahmlFmienteomn’ < Tedd@aliniwyans.¢om "Gaston, Mary, P (Baikine Cgle)'
<MGaston@perkinsoaluans, Yofltt@mabatlyandrotieris.com” <laffuti@iobyandrberis.coms:

Hello; ‘

Given the lashamal gwit (3. Offutt.and i wil siot b caming to your offfs tndﬂ‘y We: b cleared ursehistules
for this time fatisu Vs ee available o DEEBIIbEE 12 Ih the aftemoeon Al willld be avalldble on Daeeiilisr 15
anytime.affa 100 atn, Ms: Offoft may haved shitt caldndat In Maroer [8fEhid:abriy-that moming bubshald be

open after 10480,

Based on fiigguyts oidet Tt dapositions { e Tk, Mary oan-you plessy vey: with the Obieits el day,
Cooanibar 1256 Discamber16, works best ToF tisf 56 We oan move FORIRINGE thits process. ThatK yoil so
miich for your £86 peratisn, v
Tammy

fQuiotéd text Hiddil

Tty MyElgeg: 5

Asfstant PriSabitiigatoey

et obtol il KU St o BB A by Boave sl o'l s B L e




yEegls Mabecly & Robérts, PHIC Mall - Mary Gaston eniall

" i

L]

Maberly & Roberts, PLLG
12040 98th Ave NE#10{
Kitkland, Washingtan 98034
City-of Klrkland & Woodinville
Office: 425-284:2862.

Feax: 426-2084-1205 "

GONFIDENTIALETY-NOTE: THS e<nall- messageGsitalits lifornation helotiging:te: Tamara L MoElyes, that.may

be privileged;.oarfidential endler protected framdisalosure, The infarmatianis Infended ooly for the tse of'the
Individiual or enllfynarsd:ahae. IF you ok .,,%‘Efw;ﬂaﬁa\ae» recaived filg me%s;ggg in-enar; please be 8o kindias,
focantact -th@,:s;ené;&ré%n Aelole the niassade. Iiyowatenot the Intended ragiplett, ady dissemimabian,
distribution or GuhyryIR Sthatly prohiblicd. '

“Tammy McElyea <inigelyea@moberyandrobsrtaioms T Tue, Dec 2, 2014 8t 12:10 PM

To: Todd Maybrowh 4Tadd@atimlawyers.dof
G Lacey Ofiutt <IsHutt@Ribbaryandrohierts cofiv,. Sathli Conger <Sarah@ahiiilanjyers.com>, Paula Stieltzer
“Paula@ahmlawyers.gant

Hello;

Weare attempting-te make this wark. Can we.wait untl we-hear if one uf-these dateg-are avallable before
dragginigthe court infp fhis? | ynderstand you waritte:get thls dene and sa-doywe; The reading of 4.6 isit thet
clear bevause i dobsiefereres "parties™not wittegges,” In reality the only "pefles” to this oase are the
defendant and the Gl BR45 dogs rsferenaa-4 distinuliomamith "witnesses" ¢ “frrfies.” And in that rule jt dask
state the "witheseBs " SHERId bis dait a subipaerats dppetr ot & deposition. | i wWigherhoth readings of-thost
rafes vould be intarpristal frthamanner inwilch boti ysu atl Mary have Gited. ThoWitnesses are ot réfasing
10.be Interviewetd: 8o lellsalligetonthe same:pageand make either Decentber 12 gr8 work.

Tammy
TQuctad axt hidden]

"!;ammy McBlyes
Assistant ProsedulingAl

Noberly & RobigHi PEIe
12040 g8th Ave NEEIOT:
Klekland, Washigteasingad.
Eity-of Kirkland-&3Nendimvils
Office: 4252840868

o 4252841205

CONPIDENTIALTRYERE"T contalhg Inf _ e T ,
‘bapriviieged, confideniial andlarprotecisd from disdlosure: The InformationTs dntanded anly for the use of the

Ingividual o antityoAEe dboRy: I you think-thet vau Heve rescived this mdsagein sirar,-please be so ldnd a9

1o-contact the: SoRIERARE.dolatafE messddy: yiaudine fist the tended renipient, any-dissemivation,
distibution or egpyingts:siiclly prohibited.

PO Tl e-mall messsgerntalhy Informatian belonging o Tamara L Moklyes, e may

Yo Waybrow <Toli@dhmawves.oms

Tig: Tammy MoElyea stnicelyea@mperyandroberts:came _ o
-3 Lacey ‘Ofutt Slofff ;‘"béiﬁfei;féﬂi 'pana'%amh.,samhf%gn:w <Samb@ahmlawyerseons; FadlySmeltzen
EPaula@AnTEWYEE T, LooerOitfehbacknr+Coopor@ahiiawyersoom>

-mé'imaflmahfawﬂrmﬂwm?z&xéﬁm‘ﬁaﬁMMm&bﬁﬁ‘mﬁ?m1mgmmmhmmmh=mmﬁuﬂnﬁwmmmammxm&

Tife, Dén 2, 2074 At TH4PN

Ak,




Ypleots fobedy & Raberts, PLLC:MaI- Mary Gasten emall

Vaditny

TR I; _fs ghvious thagth"-éqgrtis going to reject 1his. srmfned Interpratatian of the m‘[es s, Gastonls g
siviidragtitioner so sha Séﬂ}f{é At to focus uporn e neitfda riguirements iy €45 Fhere is no
rﬁg@‘ﬂ}ﬁét‘ﬁbfe requirerigritytighigetitninal rules,

¥,

Agteger, dhs sort ofHEERERHwal shjection wil istfEiven thé history of thigietise, Brdryona hawbean
geril ot far weeksthat ﬁé&‘aﬁepaﬁibfanswét’easéﬁﬁﬂmia Ko Bo farwdrd on Decstnber. Ms, Gassonisver
et snyﬁbjection phtﬁ‘t&&%‘ﬂ@ ANthis mornlrig. |- c{dh’tfee how any atforhey €an rélse thid sort afg M
Thjrition — after sitiBbisgdotices (withott quec;ﬁem -aftér reviewing numerous emallyregatdisg dur
agz’e@meﬁt 10 scheduly Théiéécé&‘ﬁﬁar 2 date (Without ﬁﬁ;ecfﬁian), and aftef sieting silent fol two waalé Whils.
Wewre farced to incupihis Bosts assoclated with thesw: ‘depdsitions,

ifsave sreht modths atterysting fratrange interviews/depasiiions of these withesses. | don’t seg any way 0
geton i same page” with 1fs, Gaston and these withassas.

- Todd

TotMaybrown

Bt Hansen & Mayhrowis Bisi
Grigiithion Square

GOVl Fblty Btreet, SulteAiz
Haaitile; Washington 387014105
A AR79881 - Phore
JBORIAATI0B29 - Prx

Wliavwyeis.com

Artifdivlon contaliet Indiie SR ilanden uily 19t the wddugse
e fomation mattﬂﬂﬂﬂ‘f&ggg {@

i ieaciplonts sulhorizad Seentiy
by Hosiat i s s MraleY

et ihe manuarat the- a&idlﬁﬂﬂ-uﬂﬁ&ﬁbﬂﬁé

Fegifiy Tamdy Moklyes [halid stmalgzﬁa@mgbéﬁyﬁﬁ@?“ e pseNelele:d]

AR R AL B B e 1T KA ISkt 504 €55 3 1t




113!2(.)'15 > Moberly & Roberis, PLLC Mali - Mary Gasten emall

Sent: Tuasday, December 02, 201411 PM . hed
To: Todd Maybrown

Cc: Lacey Offutt; Sarah Conger; Paula Smeltzer

Subject; Re; FW: Mary Gaston emall

[Quoted text hidden)

ths:fknﬂiIM&WW:?&ik&n?M&\ﬂmmanMmhmmun rnmfnaste sitaseshom wo B d AanTRRAA sk S e ol = d dafy i i
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Offutt Peclaration- §

City’s Exhibit 4

Mubeﬂ% & Roberts, PLLC
12040 98" Averive NE, Suits 10}
Kirkland, Washington- 93034

(425) 284-2367, FAX (425) 284-1205




Mberly & Faberis, PLLC Mallz{nosubject)

Lasey Offuit-sloffuti@moberiyandrobarts.coms

{no-subjoct)

Tapswiy Hcllyes stigolycdinabelyandotets, oot T ity Deo 11, 2014 4t G108 AM
TorTad Maybiowi~Toed@hhmidnyshe.chis, LASSY: O <lsffuit@motietyatdroperis,oom>, My Gaston:

SGALtor@RSKIisCoIESms
ued morring Wi Maybmwn

The odurt GoHEBEH fiéAhid Motding dnd inforriiad e that-you have-filed 4 MGtN 16 ditmiss. Have you gent us
# oepy? If o Wi BEve-Het tEdelvad It 45 of this-affiall,

s, Gastorropntariud-asilateyestorday and thfoimpt-us.the Obets will baavdiible for an interview on. Fiiray
BPetgember 18 ’aﬁe{\ﬁdﬂ be hauk i the-coyritiy. at that e, Plodse provilisin:with a firmo and my offiod will
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PROCEEDINGS

—0Q0Q -

THE COURT: All right. Counsel, did we want to take
Ms. Stevens first, or did you have some other matters you'd
like to take out of order?

MS. QFFUTT: Yes, your Honor, we are prepared with the
Stevens case. For the record, Lacey Offutt on behalf of
the City. This is causse nuﬁber 38384,

THE COURT: All right. Counsel, good afternoon.

MR. MAYBROWN: Good afterncon, your Honor.

THE COURT: All right., Well, I've read all of the
briefing. This is your motion, Mr. Maybrown, so I'll let
you go ahead and start.

MR. MAYBROWN: Thank you, your Honor. We filed two _
declarations that I prepared, both under oath, and an
initial declaration and then a supplemental declaration.
The City has responded, but they bhaven't filed any
declarations or anything that disputes the facts that wa've
claimed, so I'm going to assume for purposes of the motion
that the City agrees with all the facts that are stated in
our motion, They're all true, but I think that that's the
falrway to proceed, since they haven't rebutted orx
suggested that any of the facts are anything bhut accurate.

I do think I need to give a little background, because




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

this has been quite a moving target for us., We were —-— the
ineident was From June 2014, We've been trying to prepare
the case for trial since then. We wanted to go to trial in
November. We talked about it at the initial hearing.
Unfortunately, that became impossible because the City's
witnesses refused to cooperate, would not participate in
interviews. We came to court, we had a hearing, 1 think on
November 4th. The court granted our order —- or motion for
depositions.

Promptly, within a day or two, T said we need to get
these depositions scheduled. They need to go in —— I think
T said no later than November 20th, because we need to
prepare the case after these interviews so we can do some
follow-up investigation and go to trial.

T told the court at the time of the last hearing that we
were reluctantly agreeing to continue the case because we
needed to but that we were very firm that we needed the
case to be resolved in January. That was our hope and that
was our goal.

What happened after we submitted our information? What
did we discover was that depositions didn't go as
scheduled, December 2nd. We all thought there were goling
to be depositions. The witnesses at the last minute make
what T consider to be a very bogus objection and don't show

up. We file a motion to dismiss after that. The witnesses
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contact us through the prosecutors and say, oh, now we'll
appear but we can't do it until becember 19th, right before
the holiday.

At that point the court had already scheduled a motion,
but I thought I needed to at least go forward and see
what 's going to happen. We went forward with the
depositions, and to my dismay, it was, from the outset, a
terrible experience., I mean right from the beginning, the
witnesses are refusing to answer my questions when they're
very relevant to the case. Their attorney is saying that
my questions are outside the scope, as if the attorney gets
to decide what the scope of the proper deposition is. I
move forward for a few minutes, and I finally said this is
just not tenable. This is not a fair way to prepare a
case,

T actually tried to call the court, since we were both
together. The prosecutors were both present. T learned
that the judge was not available. You were not in the
building. So I came back on the record and reluctantly
said that I would proceed under protest because we couldn't
reach the court to help us move the case forward.

T got no assistance.from the City at all. They never
tried to advance the ball, never tried to speak with the
lawyer or the witnesses and ask them to answer questions.

And the thing that's so hard about this is that these
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witnesses met with the police not once, but twice, and
answered all their questions. These witnesses met with the
prosecutors and answered all their questions. The
prosecutor said I'm not allowed to be present when they
were meeting with the witnesses, even though I had asked
for an opportunity. I asked that it be recorded. I've
received no discovery, nothing, about those interviews.

When the depositions continued, I learned some things
about the incident. I learned that their testimony
completely changed from what they had told the police, that
they claimed the police reports were false. T never had
any idea or expectation that would happen, and then it went
on and on from there with them refusing to provide any of
the background information I needed but answering specific
questions about the day of the incident.

The problems we face now is these delays have all been
caused by the City's witnesses and we're backed up against
a trial date again. The guestions that I needed answers ToO
they flatly refused to answexr. A few examples, I hear from
the witnesses, including C.0., that he was on medication at
the time of the deposition and the time of the incident.
@ill he tell me what it was? WNo. I ask him about his
change of story. He says he has memory difficulties
pecause he had a traumatic brain injury. He claims it was

caused during the incident. Will he tell me anything about
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it? No. I find out that he was recently in a l4-day
hospitalization, He says it was because of the incident.
1 ask them to explain. They refuse. They won't provide
any of that information.

And there seems to be an incredible double standard. I
have no indication that they refused to answer any of the
questions that the City had put to them, or the police, but
whenever I'm asking gquestions that are clearly relevant o
the information in the case, they wan't answer.

T also find out that they destroyed important evidence
that would have been apparent to everybody from the
beginning that we needed, and how that happened, when that
happened, why that happened, we have no way of knowing, and
we don't know that it happened before or after they met
with the prosecutors, because the prosecutors have flatly
refused to give me any discovery. I pointed out in my
motion that under the Criminal Rules 4.7(1y (i) (&), these
are statements of witnesses, they need to be produced. We
should have gotten them before the depositions. And, in
fact, we now konow that they're clearly also Brady
information because if the witnesses were changing their
stories when they met with the prosecutors, I needed to
know that. If they decided to change their stories only
now, we needed to know that either way. IC should have

been produced and I should have gotten it before the
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depositions.

The only objection I've heard is from the prosecutors.
They say it's work product. Tn my pleading you see that
there's a case, State v. Garcia, that says notes of a
prosecutor are not work product if they're the statements
of a witness. They have to be turned over, If the City
chose not to record those interviews for strategic reasons
or otherwise, that doesn't matter. Their notes are still
discoverable. We get the summary of the statements under
the rule.

And also, the thing that's —— that strikes me is you
would think in a situation like this, the prosecutors would
want to help., They would try to facilitate getting the
information available to the defense so we can properly
move forward, but I've gotten no assistance at all.

Now, the legal standards for the court, I actually think
this is a 4.7 issue more than it's an 8.3(b) issue, and
there clearly have been discovery violations, and I agree
that dismissal is an extraordinary remedy, but this is an
extraordinary type of case and situation. I've never faced
anything like this before. The only fair remedy when the
witnesses have so highjacked the proceedings I think is --—
would be for a dismiésal. When they've destroyed and
hidden evidence, the only fair remedy would be dismissal.

and when the City's prosecutors won't give you statements
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of these key witnesses, even though we're just a few weeks
hefore trial, and they wouldn't give them to me nefore the
depositions, the only remedy would be dismissal.

Now, there is a case also about suppressing the
testimony, State wv. Hutchinson, and that's a very
interesting case. It was a claim of diminished capacity,
and the defendant refused Lo answer questions about the
incident when the prosecutors asked him to because under
the rules, the defendant has to subnit to an examination
and answer questions if there's that type of defense. The
trial court said if the witness is refusing to answer those
¢questions, the defense can't put on the expert. The expert
witness can't testify, because it would be unfair. This is
exactly the same circumstance. These witnesses won't
answer my questions, so they shouldn't be allowed to come
to court and testify when they won't answer appropriate
questions.

The Hutchinson court, Supreme Court decision, affirmed
the court and said that that's a reasonable remedy. It's
up to the trial court to fashion an appropriate remedy, but
the question is, is there another possible remedy? 1
suppose the court could order a second depbsition and kry
+o force them to answer guestions again. But given the
timing, given the way they've behaved, I don't know why we

would put us on that merry-go-round some more, given what
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we've been through. The court should alsc consider the
impact of the witnesses, and these are important witnesses,
pbut also the impact on the defense 1s extraordinary. The
prejudice to the non-violating party, that's us, the
prejudice is extreme, given how much time they'wve delayed,
given the way they've behaved, given what they've pul us
through. And another guestion is whether it was bad faith,
and clearly in this instance it's got to be bad faith.

I can't see how any further order of this court would
remedy the situation and give Ms. Stevens an opportunity
for a fair trial. I just don't see how it can under these
circumstances, given their refusal to appear, the cgourt
orders them to appear, they refuse to appear again, we're
forced to file a motion., Once the motion 1s filed then
they come to the depositions reluctrantly.

I mean I can't tell you -- one of these witnesses was
screaming at me at the top of her lungs during this
deposition, to the point where we had to cancel and I had
to say that we're not going to be able to go forward unless
you can behave yourself, and this was going on and on and
on through the whole process.

We should not be forced to have to go through this
again, and certainly Ms. Stevens shouldn't be forced to
have to waive her speedy trial xzights and ask for another

continuance under these circumstances. T know this is a
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vary significant case, it's an important case for
everybody, but both sides deserve a right to a fair trial.
Both sides deserve an opportunity to prepare.

The City has cited the Brady cases, which is
interesting. Those are cases post verdict, and in a Brady
situation you ask yourself, was the testimony -- was the
evidence that was withheld material, meaning would it have
made a difference to the verdict, but that's not what you
decide pretrial. Pretrial discovery, if the side is
entitled to it, it has to be turned over. It's not for the
court or the prosecutors to decide what's important and
what's not. That's exactly what the Garcia court said.
They can't pick and choose and decide what they want to
nave us have —— have us see, And, frankly, to avoid a
Brady problem, that's why you have these discovery rules
and these disclosure standards.

So we think that this is an appropriate case for that

‘extraordinary remedy of dismissal, but at the least, we ask

the court to rule that these witnesses cannot testify at
this case, given what they've put us through, and given how
it's now going to be impossible for us to do anything more
in the next week or two weeks to get prepared for hearings
we have on January 6th and then at trial, which is soon
thereafter.

and I would be open to any other ideas that the court
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had or aay other remedy. I know that the prosecutor sald,
well, the court should review the entire transcripts. I've
peen calling the court reporter and asking when they'lil be
completed, but obviously the witnesses' delay, delay,
delay, delay, and pushed her rigaht up to the holiday, and
we haven't seen them yet. I've asked that they be
expedited, and if the court wants to see them, we'd ask to
provide them ex parte so the court could review them. But
since the City has not disputed one fact that we've
claimed, T don't think it's even necessary under the
clrcumstances.

Gnless the court has any questions, I will just be
willing to provide any other information that the court
would need to make a proper ruling.

THE COURT: All right, thank you, Mr. Maybrown.

Ms. Offutt?

M3. OFFUTT: Thank you, your Honor. As Mr. Maybrown
stated, we're here based on his motion that was filed on
December 11, 2014, In that motion he asked for dismissal
by the court under 4.7 and CrRLJ 8.3, 8.3 dictates that
the court dismiss the case in the interest of justice. BSo
that's whalt the City is operating undex the assumption,
that that's the motion that we're here on today.

Tt's the City's position, first and foremost, that that

motion, as we sit here today, is moot because the
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deposgitions did, in fact, take place on December 19th, And
despite the characterizations by defense counsel, it's the
City's position that the witnesses were cooperative with
regard to answering questions on the night in question, and
I'1l get to those other concerns that counsel cited in a
moment ,

But first, a motion to dismiss under CrRLJ 8.3 reguires
the defendant to show two things. First, arbitrary action
or governmental misconduct on the part of, in this case,
the City, the prosecutorial authority. As Mr. Maybrown
stated, depositions were scheduled for December 2nd, 2014.
On the morning of December 2nd, all parties involved -- and
Mr. Maybrown did state this. AlLL parties involved found
out that the witnesses' independent counsel, Mary Gaston,
was canceling those depositions nased on her interpretation
of certain statutes, as well as the fact that the witness,
C.0., was in the hospital at the time.

Ms. McElyea and I had cleared our schedules for that
afternoon in order to partake in those depositions, and as
goon as we Found out that those depositions were not going
to take place that afternoon, we immediately supplied
counsel with two alternative dates, December 12th and
December 15th, during which we would be available and we
would attempt to get the witnesses there to conduct the

depositions. Those dates did not work for the independent
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counsel, Ms. Mary Gaston, and so Mr. Maybrown then filed
the current motion before the court on December 1lth.

That same day Ms. McElyea confirmed with the witnesses
that they would be available on December 1%th for
depositions. C.O. was then out of the hospital and
everybody would be present and accounted for.

And I have the e-mails, vyour Honoxr, i1f you would like to
take a look at those, that shoﬁ Ms. McElyea's diligence in
coordinating these depositions and the City's willingness
to work with all parties involved.

In order to avoid any coanfusion, based on Ms. Gaston's
misinterpretation or different interpretation of the
statutes, the City did send subpoenas for the witnesses to
appear in court. We sent those on December 12th, they were
filed with the court, they were sent to both witnesses, and
then the depositicns were held on December 19th. So as far
as that first prong that the defendant must show, arbitrary
action or governmental misconduct, the City doesn't believe
that they've been able to meet that burden. The rule does
not provide for dismissal based on actions of witnesses oOr
of independent counsel. It is based on the prosecutorial
misconduct, and that was not the case here.

The second prong then, your Honor, that the defendant
must show is that the right to fair trial was prejudiced.

In thie case there can be no prejudice found. Counsel
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cited the Micheli case, in which the court found prejudice
when the State filed four brand new charges only three
business days before trial, when in that case the State had
no new investigation or additional facts to support a new
charge. In that case it was only three days before trial.

In this case the deposition occurred more than a month
before the trial is scheduled. We're not scheduled to
commence until January 20th. The depositions happened on
December 19th. Under the facts of the Micheli case and the
facte here, counsel has had ample time before trial to
continue to investigate and to prepare for trial.

Therefore, just based on the dismissal that's before the
court here today, your Honor, under 4.7 and B.3, this
extraordinary remedy is not one that's appropriate here,
because the defendant has not met those burdens,

Coungel in his December 23rd declarxation appeared to add
numerous issues for the court to address. It is the City's
position first and foremost that doing so by declaration
was not only inappropriate but did not provide the City
ample time to respond to nis concerns, given the fact that
was only five days ago. We received it seven days ago, [
apologize.

However, 1 will address those as Mr. Maybrown has also
done. TFirst he cites the witnesses' obstructionist tactics

in not answering gquestions regarding C.O.'s medical
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history. Second, he adds the issue of the witnesses'
strategy of intimidation and he cites malicious statements,
attempts to intimidate, and says that Teresa Obert in
particular used the proceedings as a forum to damage

Ms. Stevens' reputation. I'm going to address each one of

these in turn, your Honor.

The other additional statement that Mr., Maybrown
included in his declaration was the witnesses'
newly-contrived claims, statements Lhat the depositions
differed from statements to the police when the witnesses
spoke with the police in June.

And, finally, Mr. Maybrown also included the issue that
witnesses destroyed items of evidence.

A1l of those issues overall the City cbjects to, your
Honor. First of all, they were not properly briefed. They
were brought to the court's attention under a declaration
that was attached to a wmotion to dismiss under 8.3 and 4.7.
They were not brought to the court's attentlion under a
Knapstad motion or a 3.6. Those are both noted according
to the pretrial order for the fth of January, not Lor
today's consideration.

However, each of those.also relies on Mr, Mavbrown's own
perceptions, recollections, and representations of the
events of the depositions. He himself is stating to the

court how he remembers those depositions occourring. He has
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provided no tr§nscript of the deposition, and therefore
everything that he is stating under his declaration is
nearsay. He's telling the court what the witnesses said
when there is no transcript of what they said under penalty
of perijury. The deposition does provide that those --
those statements that they are making are made under
penalty of perijury, but we haven't seen those, and your
Honor hasn't had a chance to review those. By doing so,
Mr. Maybrown is then making himself a witness and
attempting to improperly testify as to the facts of the
case, because those deposition transcripts have not been
provided; He is only filtering what the court hears today
through his own memory.

He's asking the court, by introducing these additional
issues, to make a determinations of evidence based on the
facts that he's, in the City's opinion, improperly
presented to the court. Those facts that he's presented to
the court are the proper province of the jury. They are
not for the court to address and decide here today. As
I've already stated, if he wants to bring those motions,
the proper forum is a 3.6 motion or a Knapstad motion,
neither of which are here today. And for the record, your
Honor, the City does disagree with Mr, Maybrown's
characterization of all of the facts in his declaration and

this court should not assume that the City is in agreement
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with those facts.

Turning to each of those issues in turn, your Honor,
regarding the obstructionist tactics, as Mr. Maybrown so
states, the majority of those concerns in his declaration
waere because of the victims', the alleged vigtims' refusal
to answer questions regarding C.0O.'s medical history and
his medical care. The victim is represented by an
independent attorney. The victim's right statute, RCW
7.69.030, subsection 10, allows that victims are permitted
to have a support person present of thelr choosing. They
have chosen to have independent counsel. TIndependent
counsel was there at the deposition and chose to make
objections and instruct her individual witnesses not Lo
answer certain questions. Those guestions were with regard
to C,0.'s medical history. The City has no ability or
authority to disclose evidence that it is not in control of
or not in possession of. 4.7 only covers material in
prosecutor's possession and control. We don't have a
medical release signed here today for C.0. We don't have
accesg to those medical records, and if Mr. Maybrown wants
+those medical records, he needs to properly go through
Ms. Gaston, the victims' attorney.

In addition, I believe that it came out eventually, your
Honor, though it was maybe improperly stated during the

deposition, that this was actually an objection based on
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the doctor-patient privilege, and had we had copies of the
transceript, I think that that would have been shown.

With regard to the witnesses', quote, strategy of
intimidation, Mr. Mavbrown alleges that these were
malicious statements, attempts to intimidate, use of
proceedings as a forum te damage Ms. Stevens' reputation.
The City wholeheartedly agrees with this characterization,
hoth of us having been there and been present for those
depositions. Again, this is Maybrown -- Mr. Maybrown's
perception, as there is no full transcript.

Finally, Mr. Maybrown is a very experienced trial
attorney. It can come as no surprise that victims of an
assault asuch as this would be emotional and react
accordingly when questioned by somebody who they view as
opposing them. That can come as no surprise. And, in
fact, the City would characterize that as exactly what
happened.

Furthermore, your Honor, Mr. Maybrown indicates that he
is seeking information, and by noting the witnesses’
strategy of intimidation as he so puts it, he's got his
impeachment evidence. That is what the purpose of these
meetings and depositions are, is for him to examine how the
witnesses react, what their credibility loocks like, how
they might testify on the stand, and he's now received that

information, because the depositions lasted for an hour and
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a half of each of the individual people, and he had more
than ample opportunity to delve into the facts of the case
that night and get his impeachment evidence.

Third, vyour Honoxr, Mr. Maybrown cites the witnesses'
newly-contrlved claims. Once again, it can come as no
surprise to an experienced trial attorney that on occasion,
and probably often, witnesses’ statements when they're
given to the police officers the night of an event,
particularly one that was so fraught with emotion between
family members, as here, would add or misremember things
that then they clarify later, and, again, that is the
purpose for the deposition. Once again, Mr. Maybrown has
uncovered that information. He has ample opportunity to
explore that, as evidenced by the fact that he did, in
fact, get to ask the witnesses about their inconsistent
statements. He's got his impeachment evidence, if that's
what he was seeking.

And, finally, your Honox, the fact that the witness has
destroyed items of evidence, also this comes under
impeachment evidence. It goes to the credibility of
witnesses at trial, and all of these claims that
Mr. Maybrown is stating are in support of a motion to
dismiss are, in fact, more properly heard before & jury, so
that the jury can weigh the credibility of the witnesses

and hear all of the evidence presented to them.
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Finally, your Honor, Mr. Maybrown addresses the
prosecutor withholding evidence, or the prosecutors in this
case withholding evidence. Once again, I'll note the
City's position is that this was not properly briefed for
this hearing, based on the motion to dismiss under 8.3.
However, Mr. Maybrown has requested the prosecutors to give
him all of our notes from the interviews that we conducted
with the Oberts. He also notes that he was not permitted
to be there. And, again, as an experienced trial attorney,
it can come as no surprise that the City would conduct
independent interviews of their witnesses in order to
prepare for trial and to undexstand all of those additional
detaills.

I believe your Honor has said before in the past that
trial preparation is much like a snowball, and that's
exagtly what's happened here, vyour Honor.

Regarding the Brady violation, a Brady violation must
have three things. First, the evidence at issue is
favorable to the accused, either because it is exculpatory
or because it is jimpeaching. As I've already stated, your
Honor, Mr. Maybrown conducted a successful deposition of
the witnesses with regard to any and all facts that

happened that night and has the ability to then delve into

those issues and conduct further investigation into those

statements that they made.
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Number two Ffor a Brady violation, evidence must have
been suppressed by the State, either willfully or
inadvertently, and this is the one that absolutely has not
happened, because he's had a chance to depose these
witnesses. The State hasn't suppressed these statements,
even if it’s ~—- arguably, 1if there are any, because
Mr. Maybrown has had a chance to depose the witnesses.

And, finally, prejudice must have ensued. Again, we're
talking about a deposition that happened more than a month
prior to trial. A month of trial preparation, bagsed on the
depositions and the information that the witnesses provided
at the deposition is more than enough for Mr. Maybrown Lo
prepare for trial. A Brady violation does not arise 1f the
defendant, using reasonable diligence, could have obtained
the information herself in this case. That's exactly what
happened here. Mr. Maybrown conducted the depozgition using
reasonable diligence. He obtained the information that
he's seeking. The prosecutor is not required to hand over
her entire file or point out proof of lines of questioning
that would assist tbe_defense theory. We only have to
provide access to the witnesses, which has been done, per
the court’s order, as we sit here today.

Under State ¥. Mullen, if a prosecuter provides a
pretrial opportunity to examine the City's witnesses, all

Brady obligations have been satisfied with respect to the
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contents of a witness's testimony. T can't say it enough.
It's already happened. The deposition took place on the
19th.

In this case, your Honor, the City has satisfied its
obligation. Our notes are our work product. They contain
trial strategy and preparation materials, and the defendant
is not entitled to them. TIf the defendant would 1lke to
challenge that, there are wavs of doing that, but Loday is
not the forum to do 10 bacause he hasg not properly briefed
it. In short, vyour Honor, the City's position is that the
defendant has not met the burden for dismissal undexr CrRLJ
8.3, subsection (b), and the additional allegations that
he's included in his declaration should not be considered
today by your Honor.

THE COURT: Okay, thank you, Counsel.

Anything further, Mr, Maybrown?

MR. MAYBROWM: Very briefly. Your Honor, obhviously time
has been of the essence for a long time here, and I
provided information to the court as quickly as I could,
because we've been trying to move the case. I don't heax
the City disputing any of the facts in my declaration, and
we would be happy to provide the full transcripts, because
they're actually worse than my characterization in my
declaration, and I welcome the court to loock at that, but I

don't think it's necessary.
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T should say, about 8.3(b), the provision is
mismanagement by the prosecutors or arbitrary action. It
doesn't say arbitrary action by the prosecutors, and I
think that what we have here is arbitrary acticn. We have
destruction of evidence, we have refusal to participate in
interviews, we have all of the type of arbitrary,
unreasonable action that you could ever imagine in a case
of this sort.

and lastly, I don't even hear and undexrstand why they're
refusing to turn over summaries of the witnesses'
statements. Criminal Rule 4.7 says that they're required
to provide all oral statements of their witness -- of these
witnesses. And State v. Garcia says, and I;m.quoting:
Notes taken by prosecutors are not work product. So,
frankly, I don't understand why we have to go through this.
I've made it clear in my motion, initially, that I was
seeking this information in advance of even filing a
supplemental declaration.

S0 it seems to me the court has all of the information
necessary. Some remedy is absolutely necessary because of
these discovery violatioms. If the court has some
alternatives, I'm open to discussing all possibilities. T
came back from a vacation to be here today because this is
so important to us to move forwand. But given the way

these witnesses have behaved, I think the court can easily
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decide that the only fair remedy would be to suppress their
restinony and ultimately I think the case should be
dismissed.

THE COURT: Okay, thank you, Counsel.

All right. Well, I've read the memorandum and briefing
of both counsel, and as both counsel recall, I heard the
motions earlier, back on November 4th, when defense moved
for deﬁositions pecause of the reputed repeated refusal of
the material witnesses to sit for a reported interview.
This court granted that motion on November 4th.

Gleaning from the memorandum that I've reviewed, and
hearing the oxal testimony here today, shortly thereafter
the defense contacted all parties, and November 25th, 2014
was scheduled for the depositions. Defense counsel
properly issued written notices of the depositions
confirming the date and time. Those were provided to all
counsel involved in this case, both the prosecuting
authority and apparently the witnesses' private -—-
privately-retained counsel.

On November 14, 2014, one of the prosecuting attorneys
called and asked defense counsel to reschedule the
deposition for the afternoon of Decenber 2nd. Now, in the
briefing I didn't see any reason for this requeated delay.
I'm now hearing in oral argument that it was because the

witness was in the hospital. As a professional courtesy,
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defense counsel agreed and rescheduled the deposition. The
defense e-mailed amended notices to all parties. According
to the briefing and attachments, private counsel for the
government witnesses acknowledged receipt of the e-mail and
stated she did not need to recelve hard copies.

Still, on December 2nd, defense counsel received an
e-mail notice of unavailability from the private attorney.
Included were additional comments that her clients had
never received subpoenas for any deposition. Later,
according to the briefing, the attorney's assistant wrote
to defense counsel that the attorney was not in the office
and that the witnesses did not intend to appear at the
deposition.

Subsequent to this delay, according to the briefing
filed, the prosecutor told defense counsel she asked the
witnesses' private attorney to consider another date. As
of December 9th, neither the prosecutor nor private
attorney for the government witnesses rasponded.
Understandably, defense counsel filed a motion to dismiss,
based on the material witnesses' continued refusal to sit
for a court-ordered deposition. On December 11th, 2014,
after the court scheduled this hearing to address defense
counsel's motion to dismiss, the prosecutors called defense
counsel indicating that the witnesses would now agree to a

deposition on December 19th, 2014. That deposition took
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place.

During the deposition, amongst other things, defense
counsel asked the first witness if he was using any
medication. The witness stated, according to the briefing,
that he was. Defense counsel asked him what the medication
was. Private counsel interrupted and instructed the
witness not to answer. Apparently, according to briefing,
the prosecuting attorney remained silent. Defense counsel
asked the witness 1f he was using the medication at the
time of the alleged assault. The witness stated he was.
Defense counsal asked him what the medicaticn was. Again,
private counsel instructed the witness not to answer.
Again, according to the briefing, the prosecuting attorney
remainad silent.

These are relevant inquiries of a material witness,

Just as it is relevant to know whether a witness 1s under
the influence of intoxicants at the tiwe he or she is
testifying in court or at a deposition or at the time he or
she is witnessing an event, so is it relevant to know if a
witness is under the influence of medication that may or
may not contain narcotics, hallucinogens, depressants,
sleep aids, et cetera.

According to the briefing, the witness also advised
defense counsel that he was unable to attend the Decembern

ond deposition because he was in the hospital. Defense
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counsel asked if the witness was in the hospital related to
his claims in this case. The witness stated yes. Private
counsael then instructed the witness to not answer any
questions regarding his stay at the hospital. Apparently,
according to briefing, the prosecuting attorney remained
silent as to this line of gquestioning as well.

This, likewise, was a relevant inguiry. If the material
witness went to the hospital as a result of the alleged
agsault or altercation, the doctor's assessment and other
physical and mental conditions having to do with this
hospital stay are relevant and discoverable.

In addition, according to brilefing, one of the material
witnesses 15 now saying she was present during the
altercation. This is noteworthy and important for purposes
of discovery because, according to briefing, this same
witness stated to the pollce and signed a written statement
confirming she was not present during the altercation.

Further, one of the witnesses is now stating that the
defendant slammed his head against a cement wall five to
ten times during this event. According to briefing, this
witness made no such statement to the police during theilr
investigation.

The defendant is now moving t¢ dismiss the charges in
this case in the furtherance of justice and due to a

vieolation of her right to effective assistance of counsel
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and fair due process. The City is resisting the motion,
arguing that the deposition occurred as ordered. Further,
that this court should not make a ruling concerning the
alleged obstructionist efforts of government witnesses
until this court has reviewed the transcripts of the
deposition. Still, defense counsel mentions in his
briefing that he presents some summaries of the deposition
for the court as an officer of the court. The prosecuting
authority has not denied the validity or substantive
language of the defense summaries presented to this court
in her briefing. This court will nonetheless delay ruling
on defense motions uantil transceripts are available.

In the meantime, however, this court will issue the
following remedial corders: The substantial change in
observations, medical conditions and/or injuries and the
material witnesses' versgions of the events herein has now
changed the recent private witness interviews between the
progsecuting attorney and the two material witnesses from
work product to discovery. Consequently, it is an order of
this court that all prosecutor notes and recordings, if
any, concerning those interviews be turned over tc defense
counsel by today at 4:30 p.m.

Further, a second deposition is hereby ordered to take
place thls Friday, January 2nd{ at 8:30 a.m., here at

Kirkland Municipal Court in the Totem Lake Room. My
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clerical staff will direct zll parties to that location.
The prosecutors are to be present and assist with the
interview.

Evidence is often discoverable but may not always be
admissible at trial. This is a c¢riminal case involving the
defendant's constitutional rights to falr due process,
confrontation of witnesses, and effective assistance of
gounsel, At the deposition this Friday, so long as the
inquiries are relevant, the interview should be unfettered.
Thig will include inquiries concerning the withesses' use
of alcohol, drugs or prescribed medicines at the time of
the incident, mental health issues, hospital stays that
occurred as a result of this criminal case, et cetera. If
there are questions and answers appearing in the transcript
of this second deposition that the prosecutor feels is
inadmissible during trial, they should be highlighted and
addressed to the court at the motion hearing currently
scheduled for January 6th at 1 p.m.

That concludes my ruling.

MS. OFFUTT: Thank you, your Honor.

MR, MAYBROWN: Thank you, your Honor., I'll step back
and try to prepare an order consistent with the court's
ruling.

{PROCEEDINGS ADJOURNED.)

~-o0o—-
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CERTIFICATE

STATE OF WASHINGTON

Tt e

858,
COUNTY OF KING }

I hereby declare under penalty of perjury that the foregoing
transcript of proceedings was prepared by me or under my
direction from electronic recordings of the proceedings,
monitored by me and reduced to typewriting to the best of my
ability;

That the transcript is, to the best of my ability, a full, true
and correct record of the proceedings, including the testimony
of witnesses, questions and answers and all objections, motions
and exceptions of counsel made and taken at the time of the
proceedings;

That I am neither attorney for, nor a relative or employee of
any of the parties to the action; furthex, that I am not a

relative or employee of any attorney or counsel employed by the
parties hereto, nor financially interested in its outcome.

Dated this 10th day of June, 2015,

Linda A. Owen

31
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1 RIVKLAND MUNIGIPAL COURT, KING COUNTY
STATEOF WASHINGTON

CITY OF KRKLAND, : .
- NO, 38384

Plaintiff, o -
SUPPLEMENTAL DECLARATION OF
v, | TODD MAYBROWN IN SURPORT OF
) DEFENDANT’S MOTION TO DISMISS
HOPE STEVENS, OR FOR ALTERNATIVE RELIEF

Detendant.

I, Todd Meybrown, do hereby declare;

1, 1 it s dttarney for the deféndant; Hope Stevéns, in the above-entitled oase.

| Thils- declaration i subumtied to supplement-{hie eglaration: of Tedld Maybrown in Support-of

| Dafindant’s Motaitts Diimiss or For Altesintive Relief dated. Decstnber 9, 2014,

9. G Deteraber 11, 2014, afierie Goutt: scheduled. a Lieaiing on Defendant’s

Motion. to Dismiss, flr City’s proscoutors nelffiad ane that the city’s key witnessos, Terosa
P

#1 1| Dbt andC.1D:0:, Wotld agree to appesr furiajositions on December 19, 2014.
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bislave, fhade deposttionshavenot improved thesitodtion in any-respeet. To thie cqutrary, it is
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4, I do not yet have transeripts of these recent depositions, but I have asked the court
reporter to expedite the production of these transcripts. Given the current trial schedule, and

acting as an officer of this Court, I will do my best to summarize what transpired during these

interviews.
Obstructionist Tactics During the Depositions
5. The depositions commenced at approximately 1:1¢ p.m. on December 19, The

first deponent was C.J.D.O. Following introductions and some generalized discussion, 1
asked C.1.D.0. if he was presently using any medication. C.J.D.O. answered “yes,” but his
counsel advised him not to tefl me what medication he was using. 1asked C.J.D.O. if he was
using that same medication on the date of the June 21, 2014 incident. Again the witmess
answered “yes,” but his counsel advised him not to tell me what medication he was using.

6. Thereafter, I asked C.J.D.O, why he did not attend the deposition that was |
sohednled for December 2, 2014, The witness told me he was “in the hospital at the time, I
asked C.J.D,0. if this hospital stay way related to his claims in this case, and he answered “yes,”
But, onee again, C.1D.0.’s counsel advised him not to answer any questions regarding his stay
in this hospital.

7. From the outset, C.J.D.0.’s counsel argued that I was not permitted to ask
questions that, in her view, were “outside the seope” of this Court’s Order granting the
defense Motion for Depositions, I advised the attorney that she was not a party to these
proceedings and that the Court did not set any limits on thc “scope™ of the depositions. I also
advised the attorney that it was improper for her to afterpt to make relevancy objections or to

obstruct the deposition process.

SUPPLEMENTAL DECLARATION IN SUPPORT OF Allen, Hansen & Maybrawan, PS.
MOTION FO DISMISS OR FOR ALTERNATIVE RELIEF 2 " 600 U:étméity St ;uitn ,i‘.%‘{
eattie, ington
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g Finally, after abouf fventy minotes, I wefit oif the record and telephoned the

Kifldand Muantelpal Court in the hoge that the Cowrt could. be curferenced in to resolve the |

Unforiunajely; | wasadvised that JudgeTambo was not availableat that time.
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13, Althongh the Clty’s witigssgs refused to answer tissfions that were clearly

of Inthmfdatio

relevant fo the olaims o this case, these samg witnesses frequently infetfected irvelevant and
unsubstantiated dllsputions regarding Ms. Stevens. Most all of tligss -scurrilous. allegations
related to events that ocourred long befrd the alleged incident; .atid they would never be
admissiblematiany eriminal trial. Thus, I will net deign to repeat them here,

14, Siiffies It to say, as the Hoposifioits progressed, it badame clear that these

AP

made malicioyrdlaltiatioul Ms,
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bt ©..0.0. and his mother now: contend that Mg, Stevens slammed C.J.D.0.’s head agdinst
fiy Comiorate 5-10- tirmes & (e trtigs of the incident, Neéfffier Witisss made any sifvilis claim
swhienthivy: spoke.to polies oficers. on June 21, 2014. Wor did €.J.D.0. make sugl 7 vlaim
Whrt he-was seen by & dostir soonsafter the invident.  Notwlthstanding; this Geritetitivn, both

CED,G. and Dy moiher have refused to provide any detgils tegarding this suppogsd, “mew™
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29, 'Third, both €).Di®: and his mother ate now claiming that Ms. Stevens pushed
Nis, Obést dowit & flight:oP staits duting the incidenit. Nefther witness made:any similar claim
whett they spoke to polize afffcers on June 21, 2014.
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fhese sew. claims in an. effit 1 Fespond to the defeirse: dfafims in this lidgation. Bt as
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%4 As proviously neted; Ms. Obert and GFD0: agreed fo a voluntary meeting

| swith thie prosecutors on:OWohe2,2014. On Deverbes 18, etich witness testifiud that these

nietfings lawted betweer 90120 nifutes and that & Jauyt 4 prosecutor wag Teldig: notes
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Y& Moreover, in jghit.of the witnesses’ newly-hiiated testimony, it is now cler -

“that theggtatements ars disboveiable pursuant to Brady v. Maryland,373 U.S. 83 (1 9633 and:

.t prgenss  The United Stafes Siiprome Court has. ntade &leiif: that the proseoututy
| Haiifiaid: t6: produce all evidenyp that could be used for impedohent purposet. Ses Ay '
[ GHplin v, Dnited Stetes, 495 0.8, 150:(1972).

o7 lhepwssetiusitibbinyeprodued doms i
jan - Hrve: formaligemgiated “produettonrof et

s wSeedppndiseloyione is tiow no doubt that fhese statements are discoverble: |

Suitstantto Brady. On-the onehiahd, the defense is entitled fokmow ifithe witnesses have.anly -
vecently dlinged their testimaty: tégarding the June 21 events, Qfithoother hand, the defesisy
is entifted.tfo know if the witnesses had dheady provided revised statements when they gt
with fh: piodecutors on Octobeit 29, 2014- — and how fhay attempted to justify fhege
ingoisistent staternents in light of gl wwiitien statements follosyliy the incident.

38, 1tis elear that theify hagdiiled to comply witli-the dittates of CrRLJ. 4 and

dise itgess prineiples. W

29, The deferise i elatming fhat C.J.D.O. gribbed a broomstick handle: and

| ropieatily hit Mo, Steveny ovet fhis ligad with the stick. Guifotisly, dlthough Ms. Stewens’

told Kiildand Police officers that S was the “vietim” and: fiat GLINO. had hit hee @ik
stick, thie polle. investigators wavey fook custody of this ftes of evideneo followiitg e
inetdents, Th Hot, the police nexairsvn. iiskra photographrof thikisyidence.

50,  On:December 15, 39145 .J.D.0; testified thigk the- sfivk he had used in. thin
id. Apparetitly, Ms. Obitand C.1:D.O. decidéd to biitit
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including a deposition process in which the City's key witnesses answer all pertinent guestions,
discovery regarding C.J.D.0O."s recent medical claims, disclosute of all witniess staterents, etc,
Yet, given the delays that have been caused by the City and the City's witnesses, there is no
reasonable possibility that this information can be available for the scheduled trial date.

37, This Court should not force the defense to contitue these matiers a second
time. Rather, consistent with CfRLY 4.7 and 8.3, this case should be dismissed. Such a
dismissal is consistent with the interests of justice.

38, At a minimum, and in the alternative, this Court should conelude that Teresa
Obert and C.1.D.0, will not be penmitted to testify at any trial of these matters.

| DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE FOREGOING IS TRUE AND ACCURATE TO THE BEST

OF MY KNOWLEDGE.

DATED at Seattle, Washington this 23" day of November, 2014,
| ALLEN, HANSEN & MAYBROWN, P.S.

AT

Todd Maybrown, WSBA #18557
Attorney for Defendant

SUPPLEMENTAL DECLARATION IN SUPP ORT OF Alten, Hansen & Maybrowit, P.S.

MOTION TO DISMISS OR FOR ALTERNATIVE RELIEF —9 600 University Steest, Suite 3020
: Seattle, Washington 98101

(206) 44719681
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10.  Civen all of these factors, the defense hag been deprived of any fair opportunity
to defend titls case attrial. The case against Hope Stevens should be dismissed with prejudice.

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE FOREGOING IS TRUE AND ACCURATE TO THE BEST

OF MY KNOWLEDGE.
DATED at Seaitle, Washington this 5% day of Januaty, 2015,
ALLEN, HANSEN & MAYBROWN, P.5.

M

Todd Maybrown, WSBA #18557
Attorey for Defendant

SECOND SUPPLEMENTAL DECLARATION OF TODD - A & Maybrowm, P,
MAYBROWN IN SUPPORT OF MOTION TO DISMISS — 4 %&%@ﬁ;ﬁ%ﬁ%
o, Weahin

{206) 442,968}
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PROCEEDINGS

~—olo~—

THE COURT: All right, this is the 1 o'clock motions
calendar. We have a number of items on the calendar. Wy
don't we start off with the Stevens matter, Kirkland versus
Hope Stevens, cause 38384.

MR. MAYBROWN: Good afternoon, your Honor.

THE COURT: Good afterncon, Counsel.

MR. MAYRROWN: Your Honor, I won't rehash all that's
been before the court. I'm sure the court recalls, because
we were here just a few days ago for a hearing on our
motion to dismiss.

THE COURT: Yes.

MR. MAYBROWN: And at the time the court deferred ruling
and provided what I think was termed remedial relisf, and
my reading was that the court was hoping that the City
could get this case back in shape, that we could move
forward, and give the defense the proper information so we
would obtain due process and go forward with the trial as
scheduled. The best laid plans sometimes do nolt work out.
The court scheduled depositions here at the Justice Center
for January 2nd, 2015. The court also ordered the City to
turn over their notes.

T should note- for the court that yesterday I obtained
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transcripts from the first depositions. I have them with
me here today. I've not had sufficient time to redact all
of the names and information that would need to be redacted
to file them, because of the schedule, but if the court
wishes to see them, I could provide them to the court, and
we should discuss a mechanism. But, frankly, I think that
given what happened after the courit's ruling, I don't
believe the court needs to review them now, although I'1l1
leave that to your Honor.

The depositions were scheduled for January 2nd, 2015,
We did everything necessary to make that happen. I
obtained a couri reporter, I canceled other appearances
that I had in Spokane for that day, and I did all the
review and prepared all the questions that I would need to
do at that time.

I understand that the City personally notified the
witnesses that they needed to be here and the court had
directed them to be here. In paragraph 22 of Mr. Offutt's
declaration, she confirms that they had actual notice of
the court's ruling. She spoke with Teresa Obert and told
her what the court had ruled, and what Ms. Obert said, and
I'm not paraphrasing here: I don't know if we can make
that, as if it was an invitation and they could come if
they chose to, and they chose not to.

I had no idea that there was ever any hesitation. I
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came here with the understanding that we would have
depositions. We sat there for more than half an hour.
They just did not show up. And it was a willful violation
of this court's order., There's nothing more that you can
say about it. There's no excuse. There's no
justification. And we had no natice, and since then we've
heard nothing more.

I should point out, and I know it's not —— it's not
perfectly analogous, but Ms. Stevens sits here, she's made,
of course, all court appearances and she's supposed to be
with the U.S. National Soccer Team training in California
today, but she made arrangements, she got permissions to be
here for this proceeding, as that was what was a priority
and was necessary, and she's done that and she will
continue do that. But obviocusly this is a difficult
situation for the defense, and that's why we’ve been trying
to move the case as quickly and as expeditiocusly as we
could.

T also want to talk about the notes that we received,
because that creates a further problem. I've told the
court that we should have seen them before the depositions.
It's now absolutely clear that these notes include
impeachment information and important contradictory
information that we had never seen before the depositions.

and I should point out that before these interviews took




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

place, I specifically asked the prosecutors how they
planned to document these interviews. I was told I could
not be present, but I assumed that they would document
them. Now what we find out is they chose not te document
them. That was a conscious choice not to properly document
them through a recording or some other means. We got the
notes, We believe the notes have important impeachment
information. OF course, I need to talk to the witnesses,
but they're refusing to answexr questions.

And I think Ms. Offutt tried to suggest that the note
wight mean something different than the plain words of one
of the notes that I pointed out to the court. That doesn't
make any sense, but of course that's a concern that they've
created, and it's impossible for us to follow up on,
because the witnesses did not appear as the court ordered.

In addition to these problems, I think I filed as soon
as possible after I got back to my office, a renewed
motion, because we got four additional witnesses after we
were in court for the hearing, and two of the witnesses axe
lay witnesses, one of them who was uncooperative with the
police and we've never seen any statement of. The other
one is a new name that we just discovered or heard about
recently.

The second set of witnesses are two medical experts. We

don't have CVs. We don't have background information. We
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don't have anything more about them. And at the last
proceeding, the prosecutors notified the court that they
don't have medical releases. 8o even if I wanted to
interview these witnesses before trial, without releases,
how could I? And that goes right to the heart of the
problem here. The City would like to use medical
information. It's conceded, basically, that medical
information is relevant to the proceedings. The witnesses
said that medical information is relevant, but they've
flatly refused to answer appropriate questions about --
that are relevant to the case, and in the end will
contradict all of the claims that they would like to make
at trial.

So it seems to me that they want it beth ways. They
want the court to move forward with the proceeding, but
only if it's on their terms. They don't want to answer
questions that they think might hurt them at trial or might
undermine their testimony. I understand that the City
doesn't have absolute contrel over these wiltnesses, but
given the court's ruling and given the fact that these
witnesses basically thumb their nose at the court's ruling,
and we did all that we could possibly do to come to these
depositions, you would think that we would have another
date, we would have an explanation, we would have some

suggestion of how to go forward. We have none of that,
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S0 it seems to me that the court at this point really
has no choice. The witnesses have made it very clear that
they will not follow orders of this court, that they could
assist the defense in preparing the case for trial, and
without that information, we can't fairxly defend Lhe case.
We would be prepared for trial in mid-January, if all of
this hadn't been created by the misconduct of these
witnegses, and I suppose the witnesses could have claimed
that they —- their lawyer wasn't available, but from what I
understand, Ms. Gaston was back in town on January 2nd.
She -- I was told she came back on January lst. She works
at Perkins Coie. 1It's I think the largest law firm in the
City of Seattle. They have more lawyers, paralegals and
assistants than any other law firm I've ever been in in
Seattle. And te this point, it's January 6th, we have no
justification except for willfulness that they didn't
appear.

Your Honor, unless the court has more guestions, I just
don't see how we could fairly get this case ready for
trial, no matter how hard we've tried, because of the
nisconduct of the witnesses and the mismanagement of the
City.

THE COURT: Okay, thank yvou, Mr. Maybrown.

Ms. McElyea or Ms. Offutt, I don't know who's going to

make their presentation, but --
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MS. MCELYEA: Combination of both, your Honor.
THE COURT: Go ahead, I'll heax f£rom you,

MS, MCELYEA: Ms, Qffutt first. Did you want to

address —--
M3. OFFUTT: (Inaudible} .
MS. MCELYEA: Okay. Well, your Honor, I'lLl -~— Tammy

McElyea, one of the prosecutors for the City. I'll start
off by —— we were not -~ we're going on the premise of a
supplemental motion that Mr. Maybrown provided to us on
January 2nd. We were never served with the actual brief
that ne filed with the court. @e're under the assumption
it's the same one that we got on January 2nd, so we'll
start off with that.

In regards to the additional witnesses, the four
individuals that we had asked, that we had placed on that
list, one of them had been -- was already in the police
report. Mr, Obert was already listed in the police report,
so it should be no surprise to the defense that the City
might call the individual. Up to the point of the
depositions, we had not placed him on the list. Some
information that came out from those depositions in regards
to the actual broomstick was part of his work tools and the
fact that we no longer have that informaticn, it made sense
to the City that if somebody could explain what exactly the

dimensions or the length or the status of that particular
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piace of evidence, it would be the individual who uses them
on a dally basis. BSo that was the reasoning that the City
added Mr. Obert to the withess list at that time. 2nd as I
said, that came from the information that was gleaned out
of the depositions from December 19th.

In regards to Corey Park, that was also a name that had
come out in regards that she was there during the incident
prior to the actual alleged assaults that had occurred.

She could testify to the demeanor of the defendant as well
as the demeanor of other individuals. Once —~ after the
depositions it appearsed thalt that person could provide the
trier of fact with some additional information that wasn't
provided elsewhere, more independent individual who wasn't
a party to what occurred after the fact but certainly could
glean some light on the situation at hand.

In regards to the two medical individualis —- and when
this case first came about, there was a medical release
that was sigmed by both of the witnesses in this case.

They saw a doctor on -- later on ~— this happened in the
early morning hours. They saw the individuals later on
that day. At some point in the process, those medical
releases were rescinded, so we no longer had the ability to
obtain those. We did get a copy of those at the end of
November from the witnesses' attorney with the idea that

they could be used in our trial, provided a copy of those
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to defense, Within those medical reports, both of these
individuals were listed on there, contact information was
on there, both a phone number as well as an address, and
the -- the individuals -- obviously there was enough time,
and the City provided a copy of those medical reports on
December 3rd. So, again, it should be no surprise to
defense that the City may be calling them.

THE COURY': So let me ask you ——

MS., MCELYEA: Okay.

THE COURT: ~— to make sure I'm following you correctly.
So at the end of November, the rescinded medical roleases
waere reinstated, and then --

MS. MCELYEA: For that particular day, yes, your Honor,

THE COURT: And so it was at that time that you endorsed
the doctors as government witnesses?

MS. MCELYEA: Yes, your Honor.

THE COURT: And you provided that information to defense
counsel al that time?

MS. MCELYEA: Correct, on —— 1 beiieve we sent -- there
was a deposition that was supposed to be scheduled. I was
going to take a copy for Mr. Maybrown on -— L think at the
end of November. That didn't occur, so then in the next
couple of days I was able -- after the holiday I was able
to send him a copy of that. I believe it was December 3rd.

THE COURT: So prior to the becember 19th deposition, 1t
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was your intent to call the doctor to testify in your case
in chief?

MS. MCELYEA: Yes,

THE COURT: All right. Go ahead, continue,

MS. MCELYEA: Thank you, your Honor. 1In regards to —-
in regards to timing wise, the rules under the discovery
rules, under 4.7 for prosecutors, there isn't a specific
time frame to give defense the witness list. Even though
in that game -- in that same rule there for the defense
there's a specific rule that says before 14 days prior to
the trial they should provide the City or the State with
any witnesses that they're going to have, addresses,
testimony, that type of thing. So the City was going on
that time frame. We sent this well before 14 days prior to
this trial, and so if there was some type of issue in
regards to that, the rules were clear. The case law that
Mr. Maybrown cited in his -— in his brief, in his
supplemental brief, focused on cases where the prosecution
either gave additional witnesses the day before the trial,
the day of the trial, mid trial.

That is certainly not the situation that we have here.
We've given this list of individuals well before the
ld4-days expectation. Mr. Maybrown also provided us with a
expert doctor testimony on December 15th. 5o everybody's

heen throwing now witnesses out there. We believe that
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based on the Ffact that this was given well before, and the
limited testimony of at least the two civilian witnesses
should not be a burden in this case.

In regards to there was —— in regards to the medical
releases, there seems to be some confusion about that. We
do not have any medical release for the information that
Mr. Maybrown was wanting the second deposition for. We
have no medical release for those. We have no medical
reports from that particular thing.

The medical reports that we provided to defense counsel
were from the June 21st, when this incident first occurred.
That was the original medical release that ultimately was
rescinded by the witnesses, and then ultimately they took
that back and did provide us with those medical reports,
which we did provide to the defense counsel.

So the idea that that that's like a blanket medical
release is incorrect. The medical release was specifically
for that immediate care clinic, which i8 the reports that
we provided.

M8, MCELYEA: Do you want to do your part?

MS. OFFUTT: Sure.

Yaur Honor, I'd like to take just a moment To clarify
the timeline that seems to have been a matter of some
confusion when we were last here.

Mr. Maybrown indicated that he had contacted Ms. McElyea
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and myself via e-mail about an original date of November, T
believe it was 24th or 25th, and it was sometime later that
I responded that we would not be available. Well,
Ms. McElyea and I at that time were in court, or were
scheduled to be in court on the date that Mr., Maybrown had
originally set those depositions for, and therefore
cbviously were not available to be there. That was the
reason that Mr. Maybrown agreed to change the date of the
deposition to December 2nd. And I will clarify that T did
make it gquite clear to Mr. Maybrown that the reason that
the City did not respond immediately as to the timing was
because we waere trying to coordinate between five people
with both Ms, McElyea and myself being in and out of court.
We were trying to coordinate not only amongst ourselves but
two witnesses and their private attorney, Ms, Mary Gaston.
We've already hashed out the December 2nd date, your
Honor. And I will note for the record, however, that prior
to the December 2nd date, Mr. Mavbrown primarlily contacted
Ms. Gaston in order to coaordinate dates. It wasn‘t‘ﬁntil
after the December 2nd date where Ms. Gaston indicated that
she and her clients would not be available for the December
2nd deposition, that Mr. Maybrown began really contacting
the City primarily to coordinate schedules and such, which
made our job understandably a little more difficult.

There was also some discussion of the prosecutors'
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silence during the December 19%th depositions. 1'll note
that in the City's response brief filed just this morning,
there are discovery rules that prevent the City and the
City's attorneys from interfering with an investigation,
and, in fact, there was at least one instance where

Mr. Maybrown instructed us not to speak at a previous
interview with one of the officers.

The witnesses have their own attorney, and their
attorney was there for the purpose of maklng sure that the
witnesses' legal rights were protected, and that's exactly
what she did. She objected when she felt that it was
necessary, and 1t wasn't the province of the prosecutor to
interfere with those rights as she was instructing her own
clients.

T'd like to address the prosecutor's notes that
Mr, Maybrown indicated were actually glven on -- they were
faxed to his office approximately an hour before the
court's deadline of 4:30 on the 30th., It's the City's
position that -— still that these are work product.
However, they have been deemed to be discovery --

THE COURT: Let's move -— let's move past that. I've
ruled on that, Counsel.

M8, OFFUTT: Thank you, your Honox. T would like to —-—
Mr. Maybrown addressed some of the notes that I myself took

on October 24th. What he's done is he's cherry-picked one
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line and then misinterpreted it. It's the City's position
that this is precisely why these were work product. I
understand your Honor has already ruled on it. I would
simply like to point out, though, that it's naturally going
to cause some confusion when these notes were intended for,
truthfully, my eyes only as a memory jot, and that the
facts of the case and any impeachable material that

Mr. Maybrown thinks he has uncovered in those notes is the
proper province of the jury.

Finally, your Honor, I will simply note that the
witnesses have been cooperative with Ms. McElyea and I,
They've been cooperative with the police investigation, and
what Mr. Maybrown claims is obstruction tactics by the
witnesses is no more than them simply making sure that
their own legal rights have not been undermined, and they
shouldn't be penalized for doing so.

MS, MCELYFEA: Your Honor, the final piece that we would
like to address is part of the reason or part -- one of the
points that case law is clear about in regards to the
defense asking the court to dismiss this case under 8.3,
that there needs to be prejudice shown for a falr trial.
Mr. Maybrown has been given the opportunity to interview
the witnesses, maybe not to his satisfaction or in his eyes
to glean enough information of what he wanted, but that's

not what the law requires of the City. The law requires
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that the City produce the witnesses, allow them to be
interviewed, which is exactly what the City has done at
this point. This isn't -- anything beyond that is outside
of the City's control.

As far as the second deposition goes, this was based on
the defense's speculation that there was more evidence that
hasn't been revealed or maybe something that hasn't been,
you know, revealed by forcing them to talk about privileged
information. During the initial depositicns on the 19%th,
both private counsel and the witnesses themselves objected
to the gquestions in regards teo talking about the privilege,
doctor privilege ~- doctor-patient privileged information,
and they didn't want to talk about those particular
records.

Mr. Maybrown has now told us that the transcripts are
availilable. Up to this peint they have not been available
to either the court or the City, and in order for the court
to get a full picture of the questions that were asked in
regards to those issues and what the ansﬁezs were, Tthere
isn't a —— there isn't a full record here, and 30 the
defense is asking the court to make a ruling on a very
limited and basically the —— both counsel's limited
recollection of events, which is an extracordinary ruling.
Case law is very clear that teo dismiss a case under 8.3,

it's an extraordinary ruling and should be used very
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narrowly.

Under State v. Mines, which is a Division I case, the
court found that defense counsel have an obligation to
ferret out all the relevant evidence, material and
favorable, to a defendant, but that may not be performed —-
that duty may not be performed by breaching a
physician-patient privilege, and that's exactly what he's
asking the court to force these witnesses to do.

And in c¢losing, basically this case doesn't contain
complicated facts. This isn't a murder trial. This isn't
a theft conspiracy trial where there's a whole lot of
twists and turns. The facts are very straightforward. The
facts of that night is what we're here to discuss or to
determine, not what may or may not happen several months
after the fact, and really it comes down to this is a —-—
these are facts that go before the trier of fact to
determine the credibility of these witnesses and the facts,
find what's credible and find what's not. Everything else
is just muddying the waters at this point in this process.

Defense counsel makes several references in his brief
that the City is not prepared for trial and that there was
an issue in there in regards to there's no just cause for
continuance. Not in the last two wonths has the City ever
suggested or asked the court for a contlinuance or suggested

to defense counsel that we are not ready for court -- for
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trial. We are ready for trial, and at this peint we are
asking that the —— that the court not dismiss this matter.

THE COURT: Okay, anything further?

MR. MAYBROWN: Your Honor, I think absence is somehow a
greater proof than argument. They have made no mention
that anything that's happened since these witnesses refused
to follow this court's order on January 2nd, seems clear
from their silence that these witnesses have decided that
they're not going to¢ abide by this court's rulings, and at
this point the court has svery reason to make a finding
that they've willfully and intentionally refused to abide
by the court's rulings.

This fields like a motion for reconsideration, although
the City has not filed a motion for reconsideration, and it
wouldn't be proper because the court made what I considered
to be an appropriate ruling, a remedial ruling, given the
clrcumstances we faced.

You can see how unfair this matter is by just focusing
on one particular issue, and that's the medical issue.

This is the first Ifve learned that the way they got the
medical records is that counsel for these witnesses
selectively chose to give them some medical records, even
though there was no medical release. As the court probably
would understand, 1f I tried to contact those doctors and

interview them without a release, they would tell me to
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take a hike. They would not talk to me, and I cannot
interview them now even, but the City has told you that
back in November they knew that they were going to call
these witnesses and that they had endorsed them, when they
didn't endorse them until December 30th.

sut even today I could not guestion them about these
matters, and it's especially unfair because during the
depositions I asked very appropriate gquestions, what
medications were you on on January 21ist? Are you on
medications now? Have you -- what was this
hospitalization? Did it have to do with this incident?
Yes. Did -- I could go on and on, but I don't want to
repeat myself. But they want to -— they want to have it
both ways. They want to present what limited medical
information they think might help them, even though it's
not true and perhaps would be unfair to do that, but they
want us to have no opportunity to examine or follow through
and get additional information, and that can't be what's
expected by the rules.

THE COURT: Were you aware of the medical professionals
that were going to be called as government witnesses?

MR. MAYBROWN: I wasn't. I thought that I got that
information as impeachment, because I didn't know how they
got it. I was going to ask about it, but I didn't know how

the City even obtained it. I got in the mail I think an
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additional disclosure which had, T think, three or four
pages of medical records, and I assumed -— T assumed that
the attorney had provided it, but I never saw a release, I
didn't know how, and I was planning to ask questions of the
witnesses about the medical issues, but [ was told over and
over again irrelevant, none of your business, you shouldn’'t
be asking those questions, whenever I asked about medical
information.

THE COURT: Plaintiff's counsel indicates that they
advised you at the end of November they were calling this
Dr. Jing Jen and endorsing her as a government witness.
Were you provided that information at the end of November?

MR. MAYBROWN: I was not. I should say in fairness, 1
did get the records, and the records were typed out. And I
can show them to the court, they're very —— there are just,
a few records. But I never got the names of the wilitnesses,
and I suppose [ could have locked through those records and
tried to see who the medical providers were, but I didn't
have any context te it, except for they just came to me in
the mail.

And in contrast, when we were last in the court for a
pretrial, I listed our medical witness, Dr. Herring, who's
an expert on —— a national expert regarding concussions,
and aince then I've provided his CV, I've provided medical

reports, and I provided additional information, and that's
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what they received subsequent to us endoxrsing him as we --
as we did at the pretrial hearing. We haven't listed or
identified anybody new.

But think about what's -- what we have to do here. They
expect us to do these depositions, although the witnesses
won't respond and they won't appear. We would ——.how are
we going to get the records that we need? [ow are we going
to interview these other witnesses who have just now been
named to us? And the reason I said way back when that we
needed to have these depositions in November was because I
knew that they -~ that they, meaning the witnesses, were
going to be difficult and they were going to ultimately try
to jam us to make it impossible for us to prepare for
impeachment for trial, and that's exactly what happened,
totally outside of our control.

When the City's prosecutors told me they couldn't be
available on a certain day, I said as a courtesy I'll
change it, but time is of the essence. I've been saying
that over and over and over again. And the issue about
just cause is that we think it would be totally unfair to
require us to ask for a continuance so we can chase down
all this additional information. I mean what's the court
to do? Arrest these folks and force them to come to
depositions? That's —- that's not what we're seeking. If

they refuse to come when they’re notified of a court order,
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what more can the court do?

56 it seems to me at this point that we have been so
badly prejudiced because we can't respond to the
information -- I provided declarations to show some of the
impeachment. And Ms. Offutt says that the note 1s somchow
ambiguous. It says: Tell she had been drinking, question .
mark? No. Tired and had been crying. What's to
misinterpret? The witness told her no when she asked 1if
ne —- he could tell whether she had been drinking. And
that's exgactly the information we needed to know, because
that's been our position all along, that Ms. Solo —-

Ms. Stevens wasn't intoxicated, she was concussed when she
was hit over the head with a stick.

5o it seems to me  that at this point we've done
everything humanly possible, moved heaven and earth to get
this case prepared for trial, and we've been defeated at
every turn.

THE COURT: All right, anything further?

MS. OFFUTT: Your Honmor, Mr, Maybrown has mentiocned that
we've made no mention of the witnesses refusing to
cooperate because they haven't refused to cooperate. We
attempted to serve them personally with subpoenas to appear
on Friday, but we were given hours to do so, just over two
days, I believe it was. And they were notified that it was

going to happen, but they were not able tao at that time
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consult with their attorney. We had no idea at that time
if their attorney would be able to be present, and we
hadn't heard from them after that. So once we -~ and it is
our understanding that at that time they had not been
served with subpoenas. So it's not that they were refusing
to cooperate, it's that they were not served with the
proper paperwork because their schedules weren't revolving
around this case,

Did you have anything else?

THE COURT: Does that conclude your comments?

MS. QFFUIT: Yes, your Honor.

M&. MCELYEA: Yes, your Honor.

THE COURT: All right, Well, at the risk of sounding
like a broken record, the court already decided that some
of the inquiries that defense counsel made duxing the first
deposition were relevant and the witnesses refused Lo
answer. ‘Those inquiries included was the defendant taking
any medication at the time of the alleged event and the
recounting of that event to police ilnvestigators and was
the witness taking that medication during the testimony at
the deposition. Those are relevant inquiries, as I
mentioned, and, again, I've already stated this at the
earlier ruling.

But whether or not a witness is under the influence of

alcohol, narcotics, hallucinogens, sleep alds, antianxiety
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drugs, anything like that, during the time that witness
witnesses an event and during the time that that witness
recounts what they observed to police lnvestigators is
entirely relevant in an assault trial or any type of
e¢riminal txrial. So I ruled that the witnesses should have
answered those questions for defense counsel at the time,
and it was improper to order the witness not to answer
those guestions. That was the reasom for the dep -- the
gacond deposition, and it was a quick —-— the court set a
fairly guick deposition because time is of the essence in
this case.

Trial 1s scheduled. People keep mentioning January
20th, but the readiness is a week away. At the readiness
hearing, both parties will announce to the court whether or
not they're ready to proceed to trial. BSo essentially both
parties have one more week to be prepared to go to trial.
If not, it's the readiness hearing when the parties should
announce to the court that they're not ready and what their
difficulties are, why they're not ready. Once the court
hears the reasons why one side or the other is not ready,
then the court is to issue remedies for that. That could
be a continuance or that could be an order requiring a
deposition, that can be a material witness warrant. 3o
it’s not the 20th, it's the 14th, and that’'s aboul one week

away.
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The court is certainly not going to send officers out to
arrest witnesses. The witnesses are not a party to this
action. Ms. Stevens 1s a party to this action, and the
City of Kirkland is a party to this action. . However, the
witnesses are material witnesses.

Both parties have argued and I believe testified or
written in their briefs that the police have acknowledged
there are no other witnesses to this case, No police
officer that I'm aware of witnessed this case. Tt's the
twe witnesses that the defense seeks to interview, so they
are material witnesses.

Case law is clear, the defense counsel has a right to
interview witnesses prior to trial. Defense does not have
to wait to hear answers to questions for the first time
while the jury is sitting there. The defense has a right
o examine witnesses and be prepared for trial. By not
answering guestions concerning whether or not the defendant
was under the influence of medicines and narcotics and
alcohol by not answering gquestions concerning what the
defendant was seeing the doctor for, when the City is
endorsing a doctor as a government witness was ilmproper.
Again, the impetus for the second deposition.

Now, the witnesses have chose not to respond to the
second deposition. That's up to the witnesses. And I have

also indicated that I wanted to review the transcripts of
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the first deposition before I make a final ruling on the
motion to dismiss, and I'm going to do that, and I
understand you have that deposition transcribed for the
court, Mr. Maybrown. I'll take that opportunity to review
that.

In the meantime, I'm golng to require that the
witnesses sit for a deposition once again so that
Mr. Maybrown can finish the interview of these peopile.

So Ms. McElvea or Ms. Offutt, tell me between now and
Friday what is the best day for your witnesses to appear
here at Kirkland Municipal Court so that they can finish
the interview with Mr, Maybrown?

M5. OQFFUTT: Your Honor, I believe that both Ms. McElyea
and I are out of court on Friday. Thursday or Friday would
be amenakle dates.

THE COURT: Thursday or Friday what?

MS. OFFUTT: Would be amenable dates.

THE COURT: Okay. Mr. Maybrown?

MR. MAYBROWM: Your Honor, I'm in Yakima for court on
Friday. T am available -~ I can be available on Thursday,
but I would certainly prefer not to be jerked around, and
I'd like to get some notice about whether they're truly
going to appear, because they haven't given any indication
that they would. But I will clear any calendar necessary

if T truly hear they're going to appear. 1 don't want to
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have to pay for another court reporter if they're not going
to show up, but I'1ll do it i1f it's necessary. I would —-
ag an officer of the court, I will provide the depositions,
but they're going to clearly show everything that I've
already testified to in my declaration and more.

THE COURT: I'll review them in camera. So let's have
the deposition then on Thursday, January Bth at 8:30 at the
Kirkland Municipal Court.

Is there any reason —— let me ask plaintiff’s counsel,
any reason why the witnesses cannol appear for that?

MS. OFEUIT:; WNWot that I'm aware of, your Honor,

THE COURT: Okay. 8o Mr. Maybrown, there you go. [
know you are paying for the court reporter every time to
come out for this.

MR, MAYBROWN: Can I ask whether they've inquired
whether they would be willing to appear?

MS. OFFUTT: I don't know what their schedule is, i
that's their guestion.

MR. MAYBROWN: It's not scheduling. I don't think that
that's the issue at all. I don't think that they had
something else on the schedule. Have they said that they
would appear to the court's order, is I guess my gquestion?

MS. OFFUTT: They have been very agreeable to the
court's orders so far. I have no reason to understand that

they would not follow the court's order at this point.
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THE COURT: Okay. So let's have the deposition then
take place here, as I mentioned, Thursday, January Bth,
8§:30. And then I'm going to have all parties reconvene
here again next Tuesday, Japuary 13th at 1 p.m. That's the
day before the readiness. I will have had an opportunity
to review transcripts at that time and will have heard the
status of the second deposition by that time hopefully.

MS. MCELYEA: Your Honor, do you want an order to appear
made out for the 13th?

THE COURT: For the next motions hearing, yes.

MS. MCELYEA: COkay.

THE, COURT: And then we'll need an order, a new order
for Thursday, January 8th at 8:30 as well for the
deposition for the two City witnesses.

MR. MAYRROWN: Your Honor, I spoke with Ms. Stevens, and
she would like to join the team for training, as is her
responsibilities. Would she be permitted to appear via
phone at the next proceedings, given these circumstances
and how things have changed outside of our contrel?

THE COURT: Sorry, are you speaking of the 13th and the
14th, so you know -—-

MR. MAYBROWN: Well, I'm thinking of the 13th and the
14th at this point, although I mean obviously if she needs
to be here, we'll consult with the team. But I'm so

suspicious about these witnesses showing up, and on top of
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that, of course, the court hasn't even said anything about
these four new witnesses that I ~- that I've just been
notified of.

MS. MCELYEA: And, your Honor, do you want a blank order
in regards to the witnesses (Inaudible) ?

THE CQURT: Yes.

MS. MCELYEA: I need to go out. We don't have any blank
orders in the --

THE COURT: Mr. Maybrown, it would be the court's intent
to address the endorsing of additional witnesses at next
Tuesday's motion heaxing.

MR. MAYBROWN: Okay. Thank you, your Honor, and —-

THE COURT: I gquess I would also indicate that you
should, if it’'s your intent to interview them priox to
trial, you should make every effort to do that this week as
well so that I can hear about any difficulties you might
have next Tuesaday.

MR, MAYBROWN: Okay.

(END OF RECORDING.)

~—000-
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CERTIFICATE
STATE OF WASHINGTON )
} ss.
COUNTY OF KING )

I hereby declare under penalty of perjury that the foregoing
transcript of proceedings was prepared by me or undern my
direction from electronic recordings of the proceadings,
monitored by me and reduced to typewriting to the best of my
ability;

and exceptions of counsel made and taken at the time of the
proceedings;

That T am neither attorney for, nor a relative or employee of
any of the parties to the action; further, that I am not a

parties hereto, nor financially interested In its outcome.

Dated this 10th day of June, 2015.

Linda A. Owen

That the transcript is, to the best of my ability, a full, true
and correct record of the proceedings, including the testimony
of witnesses, guestions and answers and all objections, motions

raelative or employee of any attorney ox counsel employed by the

31
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1, Tawmiara L WioBlyes, & duly qualified, appoinfedt and acting Preseouiiy Aftorney for Clty of
Kirkland andadting on behalf of Plaintiff, declare the followings

1. Op-Navarber 4, 2014, this cowtt ordered the depositiots sF ths s Witnedses in tha
alinygaiiel case, Teresa Obstt At €:0)., to take-place-at, deferzetounyel’s discretion,

2. Laééy Bitfutt is another Progecuting Attorney for the. Chty of Kitkfand gnd is co-counsgl
firthieabove-cited case.

3, Mary@aston I the attemey for:(e witnasses Toross Qhartand GQ:

4, The sontbordered depositions of Teresa Gbert and C.0. opeurted on Iecember 19, 2014.
C.Gv's deposition took approgimatoly. nmety minutes, followed by Teresa Obert's
deposition, which [asted approxitnately-ninaty minutes,

5. Mis. Giagton wag present at each déposition.acting as counsel for the-wittiesses, She made
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6. Mr. Maybrown submiited a third Supplemental Declaration in support of his motion. to
dismiss on January 8, 2015 detaining the City’s witnesses® failure to appear for a second

deposition on January 8, 2015, :

7. The hearing on January 6, 2015 began at approximately 1:00 pm. After that hearing I
instincted Ms, Offutt to attemnpt contact with the witnesses and prepare subpoenas for
Teresa Obett and C.O. to appear for the ordered deposifion on January 8, 2015, By this
time, mail by U.8, postal service had already gone out. Out of concern that a mailed
subpoena would not be delivered to the witnesses prior to January 8, 2015, Ms, Offutt
artanged for a Kirkland Police Officer to personally .serve the subpoenas on the

witnesses.

8. On information and belief, Jeff Obert answered the door when the officer aftempted to
serve the subpoenas on Teresa Obert and C.O.. '

9. On information and belief, Mr. Obert told Officer Daniel McGrath that both Teresa Gbert |
and C.0. were out of the state. The subpoenas were not personally served.

10, Ms. Offutt and 1 attempted several times to make direct contact with Teresa Obert that
were unsuccessful,

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE
OF WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT TO THE
BEST OF MY KNOWLEDGE, :

DATRED this 12" day of January, 2915 st Kix anWon.

Tamara L. McElyea, WSBA #42466
Prosecuting Attorney

Moherly & Robarts, PLLC
12040 98% Aventie NE, Suits 101
Kiddand, Washingion 98034

(325) ZRA2362, FAX (425) 284-1205

McElyea Declaration- 2
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KIRKLAND MUNICIPAL COURT

CITY OF KIRKLAND,
Plaintiff, No. 38384
vs.

HOPE A. STEVENS,

Defendant.

VERBATIM REPORT OF PROCEEDINGS
FROM ELECTRONIC RECORD
MOTTON PROCEEDINGS

JANUARY 13, 2015

APPEARANCES !
For the City: TAMMY McELYEA
Attorney at Law
For the Defendant: TODD MAYBROWHN
Attorney at Law
Before: THE HONORABLE MICHAEL J. LAMBO
Prepared by: Linda A. Owen
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PROCEEDINGS

—~o00—-

THE COURT: All right, let's take the Stevens matter
firvst.

MS. MCELYEA: Thank you, your Honor, Tammy McElyea fox
the City, It's the Hope Stevens matter, 38384.

PHE COURT: All right, I did have a chance to review the
last briefing from both counsel. Let me —- slnce we're
still proceeding with the motion to dismiss, Mr. Maybrown,
and that's your motion, I'1ll hear from you first, and then
I'11 let the City respond, if they like.

MR. MAYBROWN: Thank you, your Honor, and I'm going ﬁo
try not to repeat the arguments that have been made. I'm
sure that the court recalls. I do want to just highlight a
couple of things that have happened since the last court
hearing.

Obviously the court gave the City one additional chance
to try to produce the necessary witneases. The court also
deferred ruling on the motion to dismiss based on the late
disclosed witnesses, the four witnesses that we hadn't had
notice of before the end of the year, and I've tried to
handies both, |

0f course, we came for a deposition, as had been ordered

on January 8th. The witnesses did not appear. We had no
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prior explanation, notice, anything. What we've heard
since then, I think the court saw, that someone in the
household told a police officer that the witnesses were out
of state. I don't believe it for a minute. And, frankly,
I did a little bit of follow-up, because I know that

Ms. Obert has a business in Bellevue and that I sent an
investigator, it's open to the public, to see what was
going on there, and it's open, from all appearances it's
remained open over the last weeks, and Ms. Obert was there
this morning. And I have a declaration from the
investigator who saw her there at 8:30.

So 1f the City really intended to locate these people,
it's very easy, if they truly wanted to, or if the
witnesses were telling the truth, we wouldn't see them
working when supposedly they're claiming they're not
available or they're not in state, I just don't think it's
believable., I think at this point the court has given
every opportunity for the City to produce these two
material, critical witnesses to answer questions, and
they're just not going to appear and they're going to lie
and they're going to deceive the court, and I think that
that's outrageous conducti

Secondly, the court asked me to follow up and find the
four witnesses, or at least see if I could intexrview them.

The twoe medical witnesses, not a surprise to me, have no
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releage, they're unwilling to speak with me at all, and, in
fact, I got an e-mail from their lawyer, which I attached,
just so the court could see, and the witne ~-- and she told

me that they haven't even been subpoenaed as far as she's

heard from the witnesses. So to her knowledge they were

not going to participate at all in the case, and they

certainly wouldn't talk to me.

Jeff Obert, who is a family member of the complaining
witnesses here, we found out from the City, was actually at
home. T asked to interview him on the 8th, after [
completed the interviews with -- or the depositions with
the other witnesses. He didn't show up either. BAnd the
last witness, who is Ms. Parks, we had an investigator try
to contact her. She's in the state of Florida. She's
basically said she's not decided if she's even going to
come to Washington to this trial and she's not agreed to an
interview unless she decides she's going to come.

So T've struck out on all counts. I mean we've been
placed in an untenable situation. There are gix witnesses,
four of whom who have just recently been revealed to us whoe
won't cooperate in any way and can't be interviewed, We've
got the two material witnesses, and T know the court has
had a chance to look at the deposition transcripts, and I
think they bear out evérything that I reported to the court

and maybe a lot more as well. But clearly Ms. Stevens has
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peen advising the City and the court that we wanted to go
forward with this trial as scheduled. We were forced to
continue it once because the witnesses wouldn't cooperate;
and the court had to schedﬁle depositions. They didn't
cooperate with —-- at the depositions. They finally came
but refused to answer numerous material questions. This
court has ordered them to come to depesitions since then
twice to try to remedy the situation. They've refused.

T don't think that we should be foxced to go to trial
unprepared or to request a continuance, and that’s exactly
what the cases say makes out an 8.3 type of violation. At
this point we'd ask the court to dismiss the case with
prejudice., I don't see how we could have a fair trial, no
matter how hard we tried, given the position that we've
been placed in, and numerous witnesses who are unwilling to
cooperate and shouldn't be allowved to testify at a trial.

THE COURT: Thank you, Counsel.

City care to respond?

'MS. MCELYEA: Thank you, your Homor. In regards to
Mr. Maybrown's original motion to dismiss, was completely
pased on the fact that the two primary material witnesses
had not shown up for the deposition. Those depositions
have occurred. The court was given a copy of those
depusitions at the last hearing last waak, and when you

look at the amount of material that was provided in that --
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in those two transcripts, one 81l pages long, the other one
84 pages long, numerous —— there were very, very few
gquestions that they refused to answer. The guestions
regarding the specific incident, they had no problem
answering.

The questions that they refused to answer were based on
medical privilege, doctor-patient privilege, and that was
invoked, and as you saw going through the transcripts, you
gaw where those wexe the specific things.

So the amount of information that was provided within
those —- that original December 19th deposition covered,
quite frankly, the majority of the information regarding or
the facts regarding this case. So the fact that counsel
says that they refused To answer S0 many questions 1s
rather inaccurate when you look at the amount of
information that was provided in those depositions.

So juat based on his original motion to dismiss, it's a
moot point at this point, because those depositions did
occur, Again, the City goes back to case law that says;
yes, he's entitled to an interview of the City's witnesses.
He's not entitled to a perfect or successful one. And,
again, like T said, the information -- there was ample
opportunity to talk about the facts of this case, and that
was shown in the depositions, of the transcripts that was

provided.
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As far as then the material witnesses not appearing for
the second deposition, we did the same thing that we did to
the prior, we attempted to serve them with subpoenas to
appear at that point., There were numerous contacts that
the police attempted to make in that short amount of time.
Officer McGrath was told by Mr. Obert at that podint that
they were out of town. The City has no other way —— we
attempted to make contact with them. The volcemails --—
excuse me, the voicemails that we got through to, basically
the box was full. We could not leave a message.

S0 the fact that Mr. Maybrown says she has a business,
it was open. Businesses are open whether the owners of
those businesses are there or not. To say that she was
there, he has no information providing that.

But the bottom line is, is that in this particular case,
again, his original motlion to dismiss was based on that
depositions didn't happen., They didn't happen. Everything
alse after that, there has not been an additional motion
noted at this point. It's just declarations of
supplementals from the original motion to dismiss. City
pelieves that the defense has had ample opportunity to
interview the two primary witnesses at this point and that
we would ask the court not to dismiss at this time and
continue this on the trial track.

As far as the additional four witnesses, we complied
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with 4.7 by saying that these are witnesses that the City
may potentially call., There are oftentimes witnesses on a
list that we may or may not call. There are some officers
that are currently on the list. After talking with them
and going through defense interviews with them, that
they're not, they'll just be cumulative witnesses at this
point. So the City has complied with the 4.7 by

allowing —-- or notifying the defense of who those witnesses
would be. 8o at this point we are asking that the court
not dismiss this. case and allow it to proceed to trial.

PHE COURT: All wight, thank you, Counsel.

Anything further?

MR. MAYBROWN: Just so it's clear for the record, this
business is a solo operation. There's nobody else that
works there, and she was present today. If there was any
desire to make them available, as the court has ordered,
they could have just as easily made attempts to contact
them by going to where she's employed. They chose not to
because to be frank, I think that it's clear that they're
not golng to answer appropriate questions. They'll answer
what they want to answer, but they won't provide me any
information that would be appxopfiate impeachment
information. That's just the way it is, and that's not
fair. That's not the way a proceeding should be. We've

got their notes, and rhere's no indication in those notes
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that they refused to answer any of the prosecutor's
questions, and they discussed mental health in those notes.
So it's just been not -~ a one-way street here, and that's
not the way the process should be.

PHE COURT: All right, thank you, Counsel.

All right, well, as I mentioned when T first came out on
the bench, I've read all of the recent declaration and
memorandum, as I have since the very beginning of this
case, and this court makes the following comments, after
having had the opportunity to review as well both
transcripts generated as a result of the depesitions in
this case.

The pattern of the City's witnesses' failure to
cooperate with defense interviews is well documented.

We've been here for hearings several times. In short, the
City's witnesses only agreed to speak initially to the
defense after the court ordersd a deposition, several
months after the City filed charges against the defendant.
After the court ordered the deposition, the interview was
delayed several times but eventually took place. Of note,
during the one and only interview with defense counsel, the
witnesses declined to answer guestions concerning the
witnesses' medical prescriptions he was taking and
apparently under the influence of at the time of the

alleged assault as well as medical and mental status at the
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time ¢of the alleged assault and at the time of the first
interview, The witnesses claimed lack of relevance and
privilege, and that's clearly indicated in the depositions.

Defense immediately moved to dismiss and the court

acheduled a hearing on the matter. The court ultimately

reserved ruling on the motlon, however, and issued remedial

orders requiring the City's witnesses to sit for a

follow-up deposition in order to anawer the relevant
questions, The witnesses declined to appear for this
court~ordered second interview. It was reported to this
court that police officers were not able to locate the
witnesses in order to apprise them of the new deposition
date. 8Still, one of the witnesses talked to the prosecutor
by phone, according to the prosecutor's own declaration,
and when told about the court-ordered interview, the
witness simply stated: T don't think I can make that.

The defense again moved to dismiss, and the court held
another hearing. Congerning the witnesses' failure to
attend the court-ordered interview, the City responded by
saying the court did not give the parties enocugh time, and
a holiday occurred in the interim making scheduling a
challenge,

With the trial readiness now only one week away, the
court ordered another interview. The court asked the

proasecuteoxs what day during the remainder of the week would
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be a good day for the attorneys and the witnesses to meet
with defense counsel for the follow-up interview.
pPlaintiff's counsel advised the court Thursday was the best
day and indicated there was no reason why the attorneys and
witnesses could not be available at that time. The defense
continued to object and moved to dismiss, stating the
defendant would have little time to prepare for trial, even
if the witnesses appeared for a successful interview,

In addition, defense couasel made the court aware they
were having to schedule a stenographer for every attempted
interview and that defense counsel had other court
appearances throughout the state that were creating
substantial conflicts.

In light of the fact that trial was fast approaching,
the court ordered the interview anyway and ordered that it
occur on Thursday, January 8th, 2015, over the defense
objection.

It is now reported to this court that the witnesses
again failed to appear for a second time for the
court-ordered interviews. According to the declaratlion by
the prosecutors, both witnesses have left the state.

In addition, on December 30, 2014, more than six nonths
after the government filed charges against the defendant,
and less than two weeks before trial readiness, the City

filed an additional witness list endorsing four additional
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witneases. The witness list included two medical health
professionals, a doctor and a physician's assistant. Both
apparently took part in eramining the alleged
victim/witness after the assault.

The defense again moved to dismiss charges, citing
mismanagement on the part of the prosecutors by waiting

over six months to endorse expert witnesses ounly days

before trial. Again, the court chose to reserve ruling and

urged defense counsel to attempt te interview the

newly-endorsed witnesses with the time left before trial.

Today, according to declarations filed by the defense,
the two medical professionals have declined to discuss
their involvement in this case citing privilege., It's
interesting to note that the government has endorsed two
doctor witnesses, albeilt late, to testlfy as to the
condition of the alleged victim following the altercation.
8till, both medical witnessges are refusing to dlscuss the
case with the defense. Consequently, the defendant will
hear this crucial testimony for the first time during trial
in front of the jury. The testimony, and that of others -—-
this testimony, and that of others, will be a complete
surprise to the defendant.

According to defense counsel, the third witness endorsed
by the City on December 30th, 2014 is Jeffrey Obert.

Working with the prosecuting attorney, the defense arranged
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to interview Mr. Obert on January 8th, immediately
following the depositions. Mr, Obert declined to appear
for the interview.

Interesting to note, according to the declarations filed
by the City prosecutors, it was Mr. Obert that answexred the
door or otherwise talked to police officers prior to the
January 8th deposition and advised the police officers that
the other witnesses had left the state. Consequently, it's
clear to this court that Mr. Obert was at home and
available for the interview but declined.

The fourth witness added to the goverament's list on
December 30, 2014 is a Corey Parks. According to the
declaration filed by the defense, this witness lives in
rlorida and has also declined to be interviewed over the
phone, According to the declaration, Ms. Parks states she
has not received a subpoena to appear in court. Apparently
Ms. Parks stated to investigators that she will let the
defense know if she decides to come to Washington.

Consequently, there are four witnesses that have all
refused to talk to defense counsel. These witnesses were
added to the government's witness list less than two weeks
pefore trial readiness and more than six months after
charges were filed. Now trial readiness is tomorrow. All
witnesses have refused to speak to defense counsel. There

are two witnesses who are aveiding interviews with defense
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counsel and twice declined a court-ordered deposition.
Because the defendant's speedy trial right expires February
2nd, 2015, this matter must proceed to trial this month and
begin on January 20. Defense counsel has not had a
sufficient opportunity to adequately prepare a matexrial
part of the defense and the defendant will clearly be
impermissibly prejudiced if the trial were to proceed this
month.

A dismissal of & criminal prosecution is an
extraordinary remedy, as both counsel bring up many times,
available only if the accused rights have been prejudiced
to the degree that the accused right to a fair trial has
peen materially affected. Here the defendant’'s right to a
fair trial has been materially affected, in that the
defendant is now at the point where she ig compelled to
choose between two distinct rights, either proceed as
scheduled and hear testimony from many witnesses for the
first time during trial, thereby violating her effective
assistance of counsel, right to confront witnesses, and
right to fair due process, or give up her right to speedy
trial and ask for yet another extension in hopes the
witnesses way cooperate. The government simply cannot
force a defendant, a criminal defendant, to choose between
these rights.

Defense motion to dismiss pursuant to Criminal Rule 4.7
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and 8.3 is granted. All charges are dismissed.

MS, MCELYEA: Your Honor, there is a no-contact order in
effect for two different people under the same cause
number, but so —-— but on this particular it doesn't specify
the two, so I don't know if we need two separate ones
that ~-

THE COURT: We probably should have two separate ones ~-

MS. MCELYEA: Okay.

THE COURT: -—- that indicate the names of each on the
order.

MS. MCELYEA: All right, thank ycu.

And, your Honorx, in light of your ruling, when -~- when
cotld we anticipate it in writing?

THE COURT: " That's up to counsel. If you want to
present an order to me.

MS. MCELYEA: Okay.

MR. MAYBROWN: Okay, your Honor =~-

THE COURT: Be happy to review it and sign it.

MR. MAYBROWN: Your Honor, I have an order which
reflects what the coprt has considered and incorporates the
court’'s oral ruling. If that would be sufficient with the
court, that would be sufficient with the defense. If the
court wants us to prepare findings, we would prepare
findings and conclusions. I'm satisfied either way, but

1'11 defer to the court. And perhaps the prosecutor would
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have —-

THE COURT: Does the prosecutor wish to be hearxrd?

MS. MCELYEA: WNWo, your Honor,

TIE COURT: Then I'll sign your order, Counsel.

MR, MAYBROWN: Okay.

THE COURT: If you have one ready.

MR, MAYBROWN: Would this be -— dismissal be with
prejudice, your Honor?

THE COURT: It will be with prejudice.

(INAUDIBLE COMMENTS.}

THE COURFT:; Perfect, perfect., Thank vou,.

M3, MCELYEA: And, vour Honor, in regards to the
depositions that Mr. Maybrown provided to the court, the
City at this point, because they were not redacted, would
ask that those be gealed as part of the record.

MR, MAYBROWN: Your Honor, we would concuxr and think
it's most appropriate. If it turns out that there is a
need for an appeal, then we might return to the court and
ask te submit a redacted version, but at this point we'd be
satisfied with the record that's been made and we don't
think there's a need to file it. We think that the
Bone~Club factors would allow for a sealing under these
unusual cilrcumstances, but would, of course, defer to the
court,

THE COURT: Let me reserve ruling on that, Mr., Maybrown
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and Ms. McElyea. I want to reserve the criteria for that,
I think you are probably correct. However, the appellate
case law trending thus far is for open courts and open
files, and courts are to be slow to seal or close the

courtrooms to the public, so let me veview the criteria,

and I'1l just have my staff let you know one way Or the
other. If T decide not to seal them, then I'1l schedule a
hearing and let’ you both address the court concerning that.

MS. MCELYEA: Thank you, your Honor.
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MR. MAYBROWN:
THE COURT:

MR, MAYBROWN:

Thank you very much, your Hono.
All right, I've signed the orderx.
Thank you.

{PROCEEDINGS ADJOURNED.)

~~00o——
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CERTIFICATE

STATE OF WASHINGTON }
Y ss.
COUNTY OF KING }

I hereby declare under penalty of perjury that the foregoing
transcript of proceedings was prepared by me or under my
direction from electronic recordings of the proceedings,
monitored by me and reduced to typewriting to the best of my
ability;

That the transcript is, to the best of my ability, a full, true
and correct record of the proceedings, including the testimony
of witnesses, questions and answers and all objections, motions
and exceptions of counsel made and taken at the time of the
proceedings;

That T am neither attorney for, nor a relative or emplovee of
any of the parties to the action; further, that I am not a

relative or employee of any attorney or counsel employed by the
parties hereto, nor financially interested in its outcome.

Dated this 10th day of June, 2015,

Linda A, Qwen
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IN THE MUNICIPAL COURT FOR THE CITY OF KIRKLAND -
STATE OF WASHINGTON FOR KING COUNTY

CITY OF KIRKI.AND, ) .
' )
. Plaintiff, ) NO. 38384
) .
Vs. } NOTICE OF APPEAL TO SUPERIOR
STEVENS, HOPE A., ) COURT AND CERTIFICATION OF-
) FILING STATUS.
Defendant. D)
) )
)
) .

Appellant, The City of Kirkland; the named plaintiff above secks review by the Superior
Court of the Kirkland Municipal Court Decision in criminal cause number 38384, two counts of
Assaultin the F ourth Degree (Domestic Violence), entered on January 13, 2015.

Specific ertors of iaw claimed are;

I, The Court abused its d1scret10n by ordering the case’s dxsrmssal under ClRLJ 8 3(b);
2. The Coutt abused its d;lsoretlon by ordering the case’s dxsmlssal under CrRLJ 4.7.

Ap'peliant reserves j:he right to raise additional errors upon review of the record. -

. : Moborly & Roberts, PLLC |
% 12040 98* Aveaue NE, Suite 101
* . Kirkland, Washington 98034 .
(425) 2842362, FAX (425) 284-1205

NOTICE OF APPEAL (RALJ 2.2(c), RAL] 2.6)
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.| NOTICE OF APPEAL (RALJ 2.2(c), RALT 2.6)

Presented this 9™ day of February, 2015 at Kitkland, Washington.

TMlen—— I DeA—

Tatara L. McRlyea, WSBA #42466- acey N/ Offuff, A #45655
Prosecuting Attorney, City of Kirkland Prosecum City of Kirkland
Appellant Appellant

12040 98 Avenue NE, Ste 101 12040 98™ Avenue NE, Ste 101
Kirkland, WA 98034 - Kirkland, WA 98034

Hope A. Stevens, Respondent Todd Maybrown, Attorney for Responderit’

6415 NE 138" Place Allen, Hansen & Maybrown, P.S.
Kirkland, WA 98034 One Union Square
600 University Street, Ste 3020
Seattle, WA 98101 . ¢

C o " Moberly & Roberts, PLL.C
¢ 12040 98" Avunve NE, Sulte 101
© ¢ Kirkfand, Washington 98034
(425) 284-2362, FAX (425) 284-1205
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Copies of this notice must be served on all other parties,

KIRKLAND MUNICIPAL COURT

T L © ' JudgeMichaeld.Lambo  Administrater Almee Vance
2 ' 1740 NEA15% Siraot + PO Box 678 + Kirkland, Washington 98088-0678
) 425.587-3160 +www.kiridandwa.gov
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o A criminal appeal for which no flling fee is required. (RCW 10.10,060)
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Appeal will be accepgd for filing. (RALJ 2.4(b))
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SUPERTOR COURT OF WASHINGTON FOR KING COUNTY

CITY OF KIRKLAND,
NO. 15-1-01772-8 SEA

Plaintiff/Appellant,
V.

HOPE STEVENS,

Defendant/Respondent.

VERBATIM REPORT OF PROCEEDINGS

BE IT REMEMBERED that on the 2 day of October, 2015
County Cause No. 15-1-01772-8 SEA came on for a Motion K

before the Honorable Judge Douglass North, sitting at th

, King
earing

= - King

County Cou:thduse, City of Seattle, State of Washington; and the

parties being represented as follows:
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MOTION CALENDAR IN PROGRESS
WHEREUPON, the following proceedings were had and done
wit:
MR. MAYBROWN: Good morning, Your Honor.

MS. McELYEA: Good morning, Your Honor.

COURT: So we’re here on City of Kirkland versus Stevensj

Preliminarily I’11 grant the defense motion to strike the, up,

to—

amicus brief filed in this case. There’s no provision for amicus

briefs in the Rules of Appeal from courts of limited jurisdiption.

And that’s for the simple reason that the courts, uh, the
decisions of the Superior Court are not published so there’s
precedential value to them, and therefore no reason why anyo

would want to file an amicus brief in Superior Court.

no

The only reason why anyone is here this morning other than

me, the clerk and the lawyers is because of the notoriety of

Ms. Stevens. But defendant’s notoriety doesn’t ma-— give a c

A3

precedential value. So that said, we’re ready to get started} with

the merits. And so Ms. McElyea, if you’d like to go ahead?

MS. McELYEA: Thank you, Your Honor. Good morning. Tammy

McElyea for the City of Kirkland. In this particular-- and dp you

mind if I stay seated, or..?

COURT: That’s fine. Whichever you prefer. You're welcomge to

come up to the bar or stay, be seated there at the table.

MS. McELYEA: Okay. Perfect. Thank you so much. The quesgion

that the City is asking this Court to answer is: How did thej trial

court get to this extraordinary remedy of dismissing these mptters

under 8.3 and 4.7 without even considering any less drastic
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remedies, or allowing just this case to go teo trial? We are asking

this Court today to find that the trial court abused its
discretion in the foll-- in the following manners.

We look at Court Rule 4.7. There is a provision in that

that states that the Court may at any dismiss an action if the

Court determines that the failure to comply with an applicabie

discovery rule, or an order issued by the Court that is the fesult

of a willful violation or a, or of gross negligence. And thakt
action prejudiced the ju-- prejudiced the defendant by such

failure.

This rule is extremely detailed as to what the obligatipns of

the prosecutor is. It goes through, um, every single step thpt the

prosecution has to meet. There are two specific subsections pf

that rule that talk about investigations and how no party shpll

interfere with the other party’s ability to investigate or impede

thelr investigation.

There is also a second subsection on the ongoing duty tp

193]

disclose where a party discovers additional material and it’

[4%]

their duty to continue throughout that process, including th

trial process, to make sure that that information is providepg

to

the other side. They even put in a provision: If discovered Juring

trial the Court shall be notified.

So the idea that this rule, there’s an ongoing duty to

disclose things. There is no bright line, okay, on this partlficular

date everybody needs to stop giving everything. That’s just pot

how trial practice works. And in this particular case, the dpfense

claimed that filing a witness list twenty-twc days prior to fthe
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week of trial was a violation of 4.7.

Nowhere in the plain language of the rule or in any of
case law that’s currently active is that the case, or would
find this as a violation.

The case law is very specific to what they found as

the

Fhey

unreasonable to the prosecutor. Providing discovery day of tirial;

failing to subpoena a victim for trial; failing to disclose

and addresses of witnesses unless one day—- oh, until one day

before trial; not being prepared for trial the day of trial;

failing to disclose exculpatory evidence until the middle of

trial. These are what the Court, the Washington courts have

consistently found as unreasonable.

name s

Giving a witness list twenty-two days prior to trial wegk did

not €fall under that extreme case. The defense argues, he even

argued during the trial court proceedings that he made attempts to

contact these four individuals that were on our witness list] to

no avail because they refused to talk to him.

And case law also shows us that witnesses, there isn’t

a2 duty

for them to talk to the defense. It’s the duty of the prosecptor

not to interfere with those interactions, or prevent, or all| the

case law that we found in regards to this type of situation.

The

prosecutors would say, don’t show up to these hearings, or thnese

interviews, unless I'm there, or the prosecutor is there. Ox| that

they’ve told them don’t talk to them or your plea bargain wifll go

away. That simply isn’t the case here. And as long as the Cipy

does not interfere or engage in impeding on the defendant’s

process then no misconduct and no violation of 4.7 can be fohnd.
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If we go-- the only thing that the Court, there are two

things that the Court ordered the City to do. One was to profuce

our interview witness, our witness interview notes. We did that

very promptly. It was done by the end of business day on the|day

the Court ordered that. The other part was that they, he ordered

depositions. We did, we went above and beyond doing our due
diligence in order to make that happen. Make the, um, them
available as best that we could at that point. But agaln it
back to, this is around what the witnesses did.

And it’s like, even though the trial court found the

defendant had been prejudiced, the trial court did not find

it was the City’s action that violated any discovery rule or

order, and the trial court didn’t find that the City acted

comes

-hat

willfully or in gross negligent, in a grossly negligent mannpr.

Therefore the..

COURT: Yeah. It appeared to me that where things got copfused

here was that because we had this series of hearings. That the

December 30t hearing was off. It clearly stated to the Court| that

the two things that the case law indicates you have to have

s}

order to have a dismissal is a proof by the defense of arbitrary

action or governmental misconduct and, secondly, prejudice

affecting the, uh, the right of the defendant to a fair trial.

And that I think was discussed at the December 30 hearting.

But then the Court, rather than deciding the motion at that

point

puts it over to January 6™ and then to January 13®., And at those

hearings all we do is revisit the issue of prejudice affectihg the

defendant, and there’s no more discussion of whether there’s| any
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actual, uh, arbitrary action or governmental misconduct.
MS. McELYEA: And that’s correct, Your Honor. And from that,
from the case law if, if the trial court could not find that| then

basically the prejudice is moot, because you have to have bokh.

And in the case law that we found it ba-- it truly states thpht if

the Court cannot find that there was arbitrary action then the
only, the only way that the, the next Court can rule is to rpmand
it back to the trial court.
And that’s exactly what we’re asking here. Because we don’t
believe that the trial court made any findings whatsoever thpt the
City’s, it was the City’s behavior. That basically what the frial
court did was conflate the City’s obligations and their actipns
with what the vic—— or what the witnesses did or didn’t do. For
example, answering questions about their medical information}
Their physician-patient privilege. Those subsequent depositipns
were specific to that. It had nothing to do with what the Cifky
did.
And, in order for this to be dismissed in this matter the
trial court has to find that it was the City’s behavior that
impeded either the defense getting things done, or forcing, pnd
basically strong-arming the victims and the witnesses in thepe
cases to say exactly what the defense wanted them to say.
In, and, it’s like in State v. Clark, the statement of wyes,
the defense has a right to interview them. They don’t have a right
to a successful interview. You just can’t keep expecting the
witnesses to come back time and time and time again. Case lap

doesn’t allow it. The rules don’t allow it. They don’t allow| for
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this multiple thing. And you have to be able to find that the City

did something wrong. And the trial court just simply didn’t
in that way. His rule was specifically and focused on what t
victims did. What they did. What they wouldn’t answer. What
wouldn’t show up for specific things. There was no indicatio
the City did anything to impede that process.

COURT: Okay. So Mr. Mayb;own?

MR. MAYBROWN: Thank you, Your Honor. This was an
extraordinary set of circumstances and many things were happ
side by side as the case moved towards trial. By the eve of
you had six witnesses. Every fact witness in the case was re
to comply with the discovery process. You have the two witne
that were thumbing their nose at the Court and refusing to c
with Court orders, and the Court did find they were willful
violations.

Secondly, you have the City endorsing right before the
holiday, six months after the case was filed, less than two
before the readiness, four new lay witnesses. All of that is
happening side by side. This deprived the defense of any fai
opportunity to prepare the case for trial, and the Court so

What I want to respond to is..

rule
ne
Fhey

n that

ening
Lrial
Ffusing
55eS

priply

weeks

found.

COURT: Well, I guess I'm, I'm not sure the Court so foupd.

The Court certainly said that the defense was presented with
enormous difficulties by this case. But obviously one of the
problems we have here is there weren’t actual written findin
conclusions entered. There are oral statements by the judge

making his decision. And certainly he substantially agrees w
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you Mr. Maybrown that there were enormous difficulties presented

to the defense. I'm not sure that he actually made a finding
it, that it prevented the defense from, from going forward.

MR. MAYBROWN: Well, first of all, under the RALJ rules,
because the courts of limited jurisdiction are somewhat less
formal than these provisions, there’s a very specific rule,
that says the Court must accept all findings, both explicitl
and implicit in the Court’s findings.

Here what the Court very clearly found is that endorsin
these witnesses six months after the trial had been set, les
two weeks before readiness without any explanation or
justification was mismanagement.

If the Court-- let’s, let me, um, get to the hearing, b

T asked whether the Court wanted to enter written findings o

conclusions and the Court said, you hear from the prosecutorg

T can cite to the page. It’s page 16 and 17 of that. And, an
prosecutor did not want to be heard on this so the prosecuto
not seek the entry of findings.

Now if the Court would say I, it would benefit this Cou
have more explicit findings we could go get more explicit
findings. But it’s clear from this record what the Court was
saying, and the Court was saying two things. One, there’s be
these very clear discovery violations where I've entered two
orders and under 4.7 these witnesses are willfully failing t
abide by these orders. And that’s sufficient. The sec.

COURT: Well, but now wait a second. That’'s not sufficie

That’s willful behavior by the witnesses, but it’s not by th
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prosecuting agency.

MR. MAYBROWN: You have to look at 4.7, the second sectipn
which is different than the Superior Court rule. It does not| say
in that section anywhere that the willful violation of the opder
must be by the prosecutor. It doesn’t say that.

COURT: I agree. It doesn’t say that. But both you and I know
it means that. Because it could not possibly mean anything else.
It would be making a fool of the law for it to mean anything] else.
If you look at the history of the rule here, the, uh, local prule,
or the, the rule for limited courts is patterned after the
Superior Court.

And in the Superior Court rule both of those provisions| are
in, it’s, it’s, we’'re talking about subsection 7 and there’s|a
little i’s, one, two, three, etc. And in the Superior Court rule
there’s only a 1 and a ii. The ii in the Superior Court rule| deals
with lawyers and the iii in the, um, in the local court rule| is
the same.

What they’ve done in the local court rule, which was dope
after the Superior Court rule is break out the first one that has
the more general discussion of discovery violations and possfible
remedies. And they separated the, the, out in the second parf,
those situations which rise to a level of considering dismispal.

Because in the Superior Court rule, unfortunately, it dpesn’t
give you what the case law tells you, which is that you have] to
have the two elements of governmental misconduct or arbitrarfy
action and prejudice affecting the defendant’s rights. And that,

the case law on that had developed by that time so I think they
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felt it was necessary to break that out so you substated that
separately.

You're right. It doesn’t say in a second, that the,
specifically say that it has to be the, the government that foes
it. But it would just, well it just would destroy any action| at
all if that were not true. All you’d have to do in any case ]
defendant has, says at the time that, that the crime was
committed. I was at my buddy Al’s. Al gives a statement to tpe
police saying, yeah he was there. Then the, they, you know, people
try to go interview him. He refuses To be interviewed. The Cpurt
issues a subpoena or a material witness warrant. Al takes offf and
disappears.

Defense moves to dismiss. We’ve-got willful action. Cleprly
Al is willfully refusing. That materially prejudices the defpnse.
Tf what Al said was true it would be an alibi. We’d be dismipsing
cases right and left. But not on the basis of any government
action, but just because somebody else related to the case wps
doing.

MR. MAYBROWN: Well, Your Honor, I think the problem—- wg're
getting the two mixed. I think the Court certainly was authorized
o strike these witnesses given their refusal to cooperate. And.

COURT: Right. And I agree with you that that's, that's B
potential thing. But that’s not, of course, what he did.

MR. MAYBROWN: Well, but there’s a reason why he didn’t Mo
that, and it’s in the record. He said, the cost-- and this 1B at
page 26 of the hearing on Jan, dJanuary 6. Both parties have prgued

and T believe testified that the police have acknowledged, there’s
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no other witnesses to this case. So it would have been, it would

have been the same essentially. If you’re asking that it woufld

have been cleaner to say, oh I'm going to strike the witness
And then, do you have a case? No, we don't have a case. We ¢C
have that conversation but it had already been conceded that

was the point.

So I think that, we could go back and the Court could make

more explicit and you could have beautiful detailed findings

which would get us to exactly the same place. And even if this

Court was going to say the judge should have struck the witn
initially, there was no other alternative remedy that was
possible. They never suggested an alternative remedy at any

during the hearings.

The Court moved along and gave chance after chance after

chance to rectify the situation. By the time they got to the
before the readiness there was no proposal, give them one mo
chance. We can help arrange the interviews with these four
witnesses who have been identified.

Once the Court strikes the six witnesses there’s no cas
was conceded. So it seems to me that if the Court’s concern

that there’s not explicit findings saying, I find gross

mismanagement, or, I find gross negligence on the part of th

prosecutors, we’ll go back and we’ll just get that. I have n

doubt that the Court will enter such findings and clarify it

BESS8es
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COURT: Well, but there wouldn’t be any basis for enterihg

‘those findings. I mean, and that would..

MR, MAYBRCOWN: That’s, that is untrue.
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COURT: There, there clearly is not evidence of gross
mismanagement or arbitrary action, or willful violations by fhe
prosecuting agency. Now there is by the witnesses. But, but,|but
you're conflating the witnesses with the prosecuting entity.

MR. MAYBROWN: Then what, what is the defense to do when| the
State, six months after the trial, the case is filed, Jjust two
weeks before trial readiness announces four witnesses. Two of them
are expert witnesses. There’s no justification. We can’t prepare
for them. What is the Court to do? Say, well, that’s tough lpck.
You’ve got to just hear what they have to say the first time| on
the stand?

COURT: No.

MR. MAYBROWN: They gave us nb time to get, they gave usi.

COURT: No. There, there are other remedies Mr.

MR. MAYBROWN: Well, the other remedy would have been to] get a
deposition, but there was not sufficient time to get depositf.ons
under the rules because they announced them so late in the dpy.
And the judge said, try to interview them and then we’ll, umj

we'll reach that issue. But it seems to..

Y

COURT: Well, well the next step for the judge would have been
to simply say, if you can’t interview them by X date then thpy’'re
going to be stricken. Because-— now those witnesses are not
essential to the City’s case. The City could go forward withput
those witnesses. It might not like to do it that way, but thpse
witnesses are not essential to the case.

MR. MAYBROWN: So, well, so what the Court seems to be shying

is, the Court could have struck the two witnesses whe failed| to
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comply with the orders based on 4.7, and the other four witnesses

based on their, um, being endorsed sc late in the game. That would

have led to the same exact result.

COURT: Well, but I don’t think, I think you’re hurdling| a

couple of steps Mr, Maybrown in terms of striking the, the tyo

witnesses, the alleged victim witnesses. Because what happenpd

was, of course, that you initially moved for dismissal on th

ground that they refused to be interviewed by you, and I
understand why you would do that.

And, but, of course, by the time we got the hearing on

[{Y

it

there actually had been a deposition. There had been an asseftion

at the hearing of a refusal to answer certain questions on tpe

grounds of medical privilege. Now, ultimately the trial judg

4"

determined that that medical privilege could not be asserted|under

those circumstances, or at least not blanketly asserted.

One might have been able to, to say that they didn’t have a

right to, to, I mean to, they didn’t have to reveal all theif

medical information but they certainly should have been willfing to

answer any questions about medications that would relate to
ability to perceive events or to be able to relate them

accurately, and so on, at trial.

Fheir

But, the thing is, is that assertion is by the witnessep’

counsel. Now the witnesses’ counsel it appears made that, thht

claim of privilege in good faith. The judge ruled against her on

that, but, I think at that point then you need to go back angd,

and, uh, and find out whether that you can get the answers of not.

Now, I realize that, that you were up against time pressures| But
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T don’t think that just because it’s gotten that close it ju
automatically means that we go to the nuclear option and, an
dismiss the case. Dismissal of the case requires willful or
arbitrary action on the part of the government, not on the b
of the witnesses.

MR. MAYBROWN: Well, Your Honor, given the Court’s, um,
think the Court’s lack of, um, appreciation or understanding
exactly what was happening in the trial court, what I would
the Court to do is to remand us back to the trial court for
of findings and conclusions to protect this appeal. We offer
that opportunity. The prosecutor said it wasn’t necessary. T
chose to appeal. The judge said he would, um, he’d ask the
prosecutors if they thought 1t was necessary.

T think that we would be in a much better position. The
could say, if Your Honor would appreciate it, that, I'm goin
strike the witnesses based on their willful violations. And
we will see, I think, very clearly that we will ultimately b
the same place. But, the real question, of course, is whethe
was an abuse of discretion for the judge to rule the way he

Having been told by the State-- or, the City, excuse me
they’ re the only witnesses and we won’t have a case if they
testify. I understand why the trial judge said, I'm, we're g
to dismiss the case because there’s no way that a case can p

given all that’s happened.
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And I think the judge will make a very explicit finding} of

gross negligence in terms of them identifying the witnesses

time they did, for very specific reasons. But I think it's vp
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unfalr to put the burden on us to try to show you why the hoops

were, um, set out the way they were. And more so..
COURT: Well but, now wait a second Mr. Maybrown. The burden
is on the defense when it makes a motion to dismiss under the rule
that requires the defense. It’s an extraordinary remedy. I mpan
obviously ordinarily in a criminal case there isn’t, aren’t any
burdens on the defense. But when the, but when the defense cpmes

forward and affirmatively says, vou gotta get rid of this cape

Court, because one, the government is engaged in arbitrary of, or,

is engaged in misconduct or arbitrary action; and, two, it
prejudicially affects the defense then, yes, the defense has| the
burden on that.

MR. MAYBROWN: Well, I understand. But here we’re, ‘the.
question is whether any reasonable judge in Washington, facefl with
these circumstances, could have reached the decision it reached?

COURT: No, that’s not the proper.. I realize that there pre
cases that articulate the standard that way but that, that’'sja
fundamental misstatement of what, what the, abusive discretipn
means. :Itfs a decision made for untenable grounds or for untknable
reasonsy, And “the untenable grounds here is that there is no
finding by the trial court of a governmental misconduct or
arbitrary action.

MR. MAYBROWN: Then I think that the Court should allow jus to
return to have findings entered, because I think that this Cpurt’s

not having a fair full record. I do think that in fairness tp the

[¢H

trial court and to the proceeding as a whole, rather than th

Court say, well, I don’t see the findings here, or they're npt
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clear enough. Given that there’s a very clear RALJ rule that
‘this Court should infer. But for the sake of the record and
the sake of this Court and its proceeding, I think the Court
should just remand us and let us enter findings.

COURT: Well, I’m certainly happy to infer Mr. Maybrown,
you can point me to something in the record that, that would
me to infer that the Court actually found governmental misco
or arbitrary action on the basis of something, of, you know,
‘there, it isn’t therei What’s there is an enormous litany of
concern about prejudice to the defense. And I grant you that
there, there is significant evidence of that. But it reguire
elements. It can’t just be the one.

MR. MAYBROWN: Well, well I understand. But the Court di
over and over again that the identification of these witness
six months after the case had been filed, without justificat
two weeks before trial, and it was a holiday as the Court mi
aware.

COURT: Right. Right.

MR. MAYBROWN: Uh, and you, that, you confer he was sayil
gross mismanagement., But if this Court wants to have the spe
finding of arbitrary action I think that we should go back a

make it more explicit. I don’t think the Court should send i

we're going to, we’re going to get in a situation where I thi

the Court is not, not making an inference because it doesn’t
a full enough record. But I, I do think that that would be t
appropriate way to handle this case.

I’ve been involved in appeals before, for example, in
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suppression issues where the Court of Appeals says we need m
clear findings so we can rule upon it. I, T don’t think that
would be unwise in this case, if you want a more complete re
But I think it would be unfair to say this is untenable with
giving the trial court a chance to be more explicit in why h
making those findings, and we can do that.

And in fact, I, I contemplated that at the time but the
prosecutor said they didn’t think it was necessary, or at le
they didn’t ask for that opportunity. It maybe lined the wee
little bit. But whatever the intention was, I think that tha
would be the more appropriate course. Because either way we
to have the trial court have a chance to explicate.

COURT: Okay. Well, I don’t think that’s going to get us
anywhere Mr. Maybrown. The problem is that this thing went o
rails when we had this series of hearings and we lost sight
what the original basis that the motion was. Because we kept
coming back with new hearings and the only thing that was
discussed was the prejudice for the defense.

Now, you may very well be able to accomplish the same
for your client upon remand. Because if what I think the tri
judge is well within his rights to do is to say that okay, t
is on this date. If the defense does not have by this date a
of trial the medical releases that are necessary to talk to
professional witnesses, the opportunity to interview people,
we’re going to have a hearing on this date and which would b

shortly thereafter, that deadline. And if, in fact, you don’

ore
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It have

those then the Court goes through the process of determining| okay,
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this is material that’s essential to the defense. It’s unfair to §
go forward. There isn’t any lesser sanction that would, woulll
allow it, and exclude the witnesses.

Now, excluding the witnesses it may, it’s different becpuse

it’s not finding misconduct on the part of the government, ik's

finding these witnesses are prohibiting it. And it may accomplish
the same thing, but there is a significant procedural differpnce

between the one and the other.

MR. MAYBROWN: Well, well I have to say, the Court doesn[t

have the full story. We filed actually after the original mokion

2]

to dismiss a document of renewed motion to dismiss, which wa
actually what was ruled upon. Not the initial motion. So, I
actually think that, uh, we should have an opportunity to enfer
findings and conclusions rather than start from ground zero.
Because basically what this Court has done is started the clpck
all over again and gives the City another, uh, forces a
continuance is basically what, what’s going to happen here.
So, rather than the former, I think that the latter is [che
more fair remedy, given the situation when we offered the
opportunity to provide findings, rather than the Court saying,
well, I’11l just give them-- let’s start again and see what hpppens
now that they’ve, um, we’ve been through the process for monfghs
and months and months.
So, um, T don’t understand why the Court would put us ip that
situation, where we have to start from ground zero, as if thpy
could re-file the case as i1f nothing happened.

COURT: Okay. Well, I appreciate your position Mr. Maybrpwn,
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but I disagree with you. I think that it’s fundamentally important

that the trial court keep in mind the basis of the motion th
it’s ruling upon, and that it has to find the elements of th
what the defense has asserted as a basis for dismissal in or
beé able to dismiss.

And so I think that, that yes, that you need to go back
the trial court and go through the process again. Now, obvio
you’ re pretty well along in the, in the process and I think
in a position to be able to ask the trial court to set some
deadlines for, by which you have to have stuff, or else we o
to be looking at excluding witnesses. But I think we gotta g
through it properly rather than, you know, deciding after th

fact, well, it would accomplish the same thing so we’ll just

back and let the trial court enter some, some orders on that|

MR. MAYBROWN: Well, T actually think that the Court is
reading the record as narrowly as possible and not finding,
not giving any credence to the motions that were filed. Beca
there was a renewed motion specifically articulating what th
standard was. The judge cited the rule. He articulated the
standard. He noted that it was an extraordinary remedy and t
was an extraordinary situation.

So I, I can’t disagree more strongly with the, this Cou
And it really is fundamentally unfair to put us into this
situation once again when we never had a fair chance to go t
trial the first time.

COURT: Okay. Well, I appreciate your position. So if yo

an order for me Ms. McElyea 1’11 sign it.
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MS. McELYEA: Your Honor, unfortunately we don’t have a

of it. It’s not with us. Do you want, is it all right (inaud
COURT: Okay. Yeah, if you want to, uh, prepare an order
MS. McELYEA: That would be fine. Okay.

COURT: Okay. So thank you counsel,

MOTION CALENDAR CONTINUES
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L TDENTITY OF PETITIONER
Pursuant to RAP 2.3(d), Petitioner Hope Stevens asks this court to
grant review of the decision desighated below in Part I of this motion.
.  DECISION BELOW
Petitioner seeks review of the Superior Cowrt’s decision of October
2, 2015 remanding the case to the Xirkland Municipal Court and finding
an abuse of discretion by the lower court. (Appendix A).
I, ISSUES PRESENTED

1. Is it ervot for a Superlor Court, sitting as an appellate court in a
RALJ appeal, to teverse because the tial judge failed to enter
written findings of fact and conclusions of law, when RALJ
9.1(b)(2) states that the appellate court “shall accept those factual
determinations . . . that may be reasonably inferred from the
judgment” of the court of limited jurisdiction?

2. Did the Superior Court so far depart from the normal course of
proceedings as to call for review by this Court when it ignored
both RALJ 9.1(b) and the well settled test for determining whether
atrial court had abused its discretion?

IV, STATEMENT OF THE CASE
On June 23, 2014, the City charged Stevens with assaulting Teresa
Obert and C.O. (Appeudix B). Stevens maintains that C.0, (her 6’97, 280
pound, 17 year-old nephew), attacked her with a broomstick handle, and
that she did not assault anyone, Decl, Maybrown, {2-4. (Appendix C).
A. November 4: Order Granting Defense Motion for Depositions.

The two alieged assault victims retained their own attorney, and

MOTION FOR DISCRETIONARY REVIEW - 1
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refused to cooperate in arranging to be interviewed by defense counsel
Todd Maybrown. After Maybrown made several unsuccessiul attempts to
interview them, he filed a motion for an order permiiting him to depose
them. (Appendix D), On November 4™ the Municipal Court granted that
motion and issued an order stating that “the defense may schedule
depositions with witnesses T.O0. and C.0. at counsel’s disoretion.”
(Appendix E), Trial was postponed from November to January.

B. December 2: Witnesses’ First Failure to Appear and Stevens’
Subsequent Motion to Dismiss, or for Alternative Relief.

Maybrown noted the depositions of Obert and C.O. for November
25th.  (Appendices F & G). At the prosecutors’ request, Maybrown
rescheduled their depositions for December 2™, (Appendix C, ]16-17).
Copies of new notices of deposition for the new date were emailed to the
attorney for Obert and C.0O. and their attorney confirmed their receipt,
(Appendix C, §17). But on the moming of Decerber 2™ both Obert and
C.0. failed to appear, (Appendix C, {18).'

On December 9th Stevens® counsel filed a motion to dismiss, or in
the allernative, for an order precluding the witnesses from testifying at the

upcoming Jenuary trial, (Appendix H). The motion was noted for

' Their attorney sent an e-mail stating that her clients were refusing to appear because
they had not been served with subpoenas. Maybrowu responded that CrRLJ 4.6 did not
require a4 subpoena, merely a notice of deposition, and he protested the atlomey’s
behavior of accepting the notices, and then disregarding them two weeks later on the
ground that they were not aceompanied by a subpoena. {Appendix C, 1§18-20).

MOTION FOR DISCRETIONARY REVIEW -2
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December 30, 2014,

C. December 19: Prosecution Wiinesses Appear for a Deposition
RBut Refuse to Answer Key Questions.

Before the December 30™ hearing conld take place, on December
11% the City prosecutors contacted Maybrown and informed him that the
two witnesses were now willing to appear and be deposed, but they could
not do that until December 19th, (Appendix 1, 2). Maybrown reset the
deposition again, and this time, on December 19" the two witnesses did
appeat, but they refused to answer many questions. /d., {{ 3, 4 & 10.

For example, witness C,0. acknowledged that he was on
medication both at the time of the deposition and at the time of the alleged
assaults; but when asked to identify the medication his counsel told him to
refuse to answer the question. Id, §5. When aglced why he failed 10
appear ai the December 2" deposition, C.O. said that he was in the
hospital, and that this hospitalization was related to Stevens’ alleged
assault, but he refused to answer any questions about that hospitalization.
I, 'ﬂ6. He also refused to answer any questions about his history of
mentai health problems, his supposed head injuries, and his prior
statements and text messages regarding the charged incident, Jd,%10.
Simifarly, Obert refused to answer questions about C.0.s alleged
“traumatic brain injury” that was allegedly inflicted by Stevens. /d, {11.

Portions of their deposition testimony were radically different from

MOTION FOR DISCRETIONARY REVIEW -3
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the statements they initially made to police, For example, Obetrt originally
stated she was in a bathroom and did not witness the alleged assault on her
son, but at the December 19" deposition she testified that she was present
and did witness it. (Appendix I, §20. Similarly, both Obert and C.0.
testified that Stevens pushed Obert down a flight of stairs, although neither
had ever made that claim before. Id, §22. They claimed that the police
xeports of thejr initial statements were false. RP 1, 6 ?

Since incomsistencies between statements can be powerful
impeachment evidence, Maybrown made a discovery request for copies of
the prosecutors’ notes of their own witness interviews. 1d,§24-28, The
City refused to produce these notes, claiming that they were protected by
the work-product privilege, and the City persisted in this refiysal even after
defense counsel cited them to State v. Garcia, 45 Wi, App. 132, 724 P.2d
412 (1986). Jd, 25 and attached Letter of December 23, 2014, Garcia
specifically rejected the argument that a prosecutor’s notes of a witness
interview were per se work product. fd at 138,

" depositions, defense

Finally, in the course of the December 19
counsel learned that critical physical evidence had been destroyed.

Although Stevens told Kirkland police officers that C.0. bad hit her on the

1 RP I refers to the Municipal Court heating of December 30, 2014; RP 11 and RP II}
refer to the Municipal Court hearings of January 6 and Jatwary i5, 2015. RP IV isa
transcription of the oral atgument held before the Superior Court on October 2, 2015.

MOTION FOR DISCRETIONARY REVIEW -4
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head with a stick, the officers never collécted this piece of evidence and
never even photographed it; at his deposition, witness C.O. disclosed that
he had recently burned the stick, Id., T§29-30. On the date of the incident,
believing that C.O, may also have handled a gun during the incident,
police asked C.O. to show them his gun, but he claimed he couldn’t find it.
At the December 19" deposition, C.O. acknowledged that he had found
the gun but he had destroyed it so it no longer existed. Id., §31-32.

b. December 30: The Municipal Court defers ruling, orders a

second deposition, gives the witnesses another chance, and
orders the prosecutors to produce its interview nofes.

Tn light of the witnesses’ refusals to answer at their December 19
depositions, Stevens supplemented her motion to dismiss, noting that (1)
the scheduled trial date was fast approaching; (2) one of the witnesses had
destroyed evidence; (3) the City prosecutors were refusing to disclose
documentary impeachment evidence; and (4) that the witnesses were
refusing to answer highly relevant questions. On December 30" the
Municipal Court considered Stevens’ motion to dismiss, The City did not
produce any evidence at this hearing and thus did not dispute anything

stated in the declarations submitted by Stevens’ counsel, RP 1, 3.

3 Nevertheless, the City argued that the Court should not rely on attorngy Maybrawn's
declaration as to what happened at the December 19" depositions, and faulted him for not
supplying the Court with transcripts of them: "He has pravided no transeript of the
deposition, and thercfore everything he iz stating under his declaration is hearsay. ...

(Footnote contivmed nexi page)

MOTION FOR DISCRETIONARY REVIEW - 5
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The prosecutoss acknowledged that they had refused to provide
defense counsel with copies of their notes from the interviews that they
had conducted with the wilnesses stating: “Our notes are our work
product, They coutain tial strategy and preparation materials, and the
defendant is not entitled to them.” RP I, 23. The City did not respond to
Stevens’® citations to the Garcig case aud to CrRLT 4.7(a)(i); 1 nor did it
discuss its obligations under the due process clause.” Nor did the State
offer to submit its interview notes for in camera review so the Court could
determine if there was any work product within it that should be redacted.®
Finally, the City argued that while it had been difficult to arvange for
defense counsel interviews of the witnesses, since they had ultimately
been deposed on December 19" the delay in providing that discovery had

not caused Stevens to suffer any prejudice. RP I, 19-20.7 Without either

there is no transcript of what they said . . . we haven’t seen those, and your Honor hasn’t
had a chance to review thase. ... {they] have not been provided.” RP I, 16-17.

1 Gareia holds, “Our courts, in intsrpreting CrR 4.7, have also refused to insulate
materials from discovery simply because a statement was taken or notes corpiled by an
attorney.” Garcla at 138, citing State v. DeWilde, 12 Wn. App. 255, 257, 529 P.2d 878
(1974) (witness White's statement “was taken by a deputy prosecuting attorney” but was
ot disclosed to the defendant. “We agree that the deputy prosecuting attorney erved. ™),
Qee also RP I, 24 (“Crimina) Rule 4.7 says that they’re required 1o provide all oral
statements of thefr witness — of these witnesses. And State v, Garcia says, and I'n
quoting: Notes taken by prosecutors are not work product.”’)

S See Uniled Siates v. Bagley, 473 U.8.667, 676-77 (1985).
& See Garcia, at 139,

7 “[H)e’s got his impeachment evidence, That is what the purpose of these meetings
and depositions are . . . and he's now received that information, because the depositions
Insted for an hour and a half of each of the individual pecple, and he had more than ample
opportunity to delve into the facts ... and get his impeachment svidence.”

MOTION FOR DISCRETIONARY REVIEW -6
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admitting or denying that the witnesses had refused to answer several
questions, the City argued that defense counsel had “conducted a
successful deposition of the witnesses with regard to any and all facts of
that happened that night. .. .” RP I, 21, Stating that the depositions had
“already happened,” and ignoring the withesses' refusals to answer, the
City argued that no additional depositions were necessary. RP I, 23. The
City claimed that since the trial was scheduled for January 20" the defense
had plenty of time fo complete its trial preparation. RP T, 15,

Attorney Maybrown concluded by stating that he would happily
provide the court with the transeripts of the depositions as soon &8 he
ceceived them,® but that given the short amount of time remaining before
the trial date he believed that the Court should either dismiss the case, or
at the very least exclude the testimony of the alleged victims. RP 23-25.

The irial court judge then made his ruling. He did nor grant
Stevens’ motion for dismissal at that time. But the judge slated that
defense counsel had acted properly and prompﬂyg and he specifically
recalled that he had alyeady ruled (“back on Novermber 4™ that the

" defense was entitled to take depositions because of the “repeated refusal of

8 Seo also RP I, 12: “I've asked that they be expedited, and if the court wants to 568
themn, we'd ask to provide them ex parte so the court could review them.”

9 w)efense counsel propetly issued written notices of the depositions confirming the
date and Gme. Those were provided to all counsef javolved in this case . ...» R, 25.

MOTION FOR DISCRETIONARY REVIEW -7
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the material witnesses to sit for a repotted interview.” RP I, 25, The
Cowt further noted that when the prosecution asked if they could
reschedule the depositions, as a professional courtesy defense counsel did
as requested, and sent new notices to all counsel resetting the date to
Decomber 2nd. RP 1, 25-26. Noting that the witnesses then failed to show
up for the deposition on that day, the Court then faulted the prosecutor for
not promptly responding to defense counsel’s request to set still another
date for the depositions. RP I, 26. He noted that it was not until the
defense had filed a motion to dismiss that the prosecutors took any gotion:

On December 11" 2014, gfter the court scheduled this

hearing to address defense counsel’s motion to dismiss, the

prosecutors called defense counsel indicating that the
witnesses would now agree to a deposition on December

19™ 2014. That deposition took place.

RP 1, 26-27 (emphasis added).

Furthermore, the Court specifically rejected the City’s argument
that the depositions had provided the defense with ample oppoertunity to
prepare for trial, ruling that the City’s witnesses had improperly refused to
answer relevant questions as to whether C,O. was using his medication at

the time of the assault, or at the time of the deposition,'” and whether his

1 wihese are relevant inquiries ... . Just as it is relevant to know whether a witness is
under the influence of intoxjcants at the time he or she is testifying in court or at a
deposition or at the time he or she Is witnessing an event, 3o it is relevant to know if a
witness is under the influence of medication ... .» RP {, 27

MOTION FOR DISCRETIONARY REVIEW - §
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recent hospitalization was related to the charged incident."!

Although he rejected the City’s contention that the defense had
been given a falr opportunity to prepare for trial, the Cowrt ruled that it
would not yet make any ruling on Stevens’ motion for a dismissal. The
Court deferred any tuling until it had reviewed the deposition transoripts,
but at the same time, the Court issued several “remedial orders.”

¢ Noting there had been substantial changes in the witnesses’ version
of the events, the Court ordered “all prosecutor notes and
recordings, if any, concerning those [prosecutor] interviews be
turned over to defense counsel by today at 4:30 pm.” RP L, 29,

¢ Rejecting the City’s argument that the December 19" depositions
had been adequate to comply with the discovery rules and due
process, the court ordered the City’s witnesses to submit to "a
second deposition . . . to take place this Friday, January 2" 8t 8:30
a.m., here at Kirkland Municipal Court . . . . The prosecutors are to
be present and assist with the interview.” RP 1, 29-30.

¢ Finaily, the Cowt made it clear that the City’s witnesses were to
answer all relevant questions.'”” RP I, 30,

1L aphis, likewise, was a refevant inquiry. If'the material witness went to the hospital
as n rosult of the alleged assault ..., the doctor’s assessment and other physical and mental
condjtions having to do with this hospital stay are relevant and discoverable.” RP I, 28.

1 «The City is resisting the meotion, arguing ... that this court should not make a
ruling concerning the alleged obsteuctionist efforts of government witnesses until this
conrt has reviewed the transcripts of the deposition. Still defense counsel mentions i his
briefing that he presents some summaries of the deposition for the court as an officer of
the court. The prosecating authority has not denied the wilidity or sibstuntive
lunguage of thte defense surmmyries presented fo (his conrf in her brigfing. The conrt
will inontetheless delny ruling on defense motions pnill transcrips are available,” RP I,
29 (emphasis added).

3 wAt the deposition this Friday, so long as the inquiries are relevant, the interview
should be unfetterad. This will inglude inquiries concerning the witnesses’ use of
alcohol, drugs or prescribed medicines at the time of the incident, mental health issues,
hospital stays that occnrred as a tesult of this case, et ceters.” RP I, 30. See also Order
on Def’s Motion to Distiss or For dlternative Relief; dated 12/30/14 (Appendix J}.

MOTION FOR DISCRETIONARY REVIEW -9
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E. December 30: The City Amends Yts Witness List to Add Four
New Witnesses, Including Two Expert Witnesses.

On the same day as the heating on Stevens’ motion to dismiss, the
City amended its witness list by adding four new witnesses, including two
expert wilnesses. (Appendix K). As the tial judge later noted, the City
never offered any explanation as to why these witnesses were not
identified until six months after charging. RP IV, 13.
¥ January 2: Renewed Defense Motion to Disniiss.

On January 2, 2015, Stevens filed a renewed motion for dismissal
of the case. (Appendix L), She argued that “the City’s handling of this
case as it bas proceeded to trial constitutes gross mismanagement
warranting the imposition of an extraordinary remedy.” Id at1-2. In her
motion she noted that;

» the City had no basis to claim that any of the four new
witnesses wete “only recently ‘discovered™;
e the January 14" readiness hearing was now 12 days away;
s the defense could not possibly interview the four new
witnesses before the time of tiial; and
e the defense would be unable to find and identify potential
defense rebuttal expert witnesses in the time remaining
before trial.
Id at 2. Stevens also noted that while the City prosecutors had complied
with the Court’s order to produce its interview notes, the notes showed

fhat the prosecutors’ witness interviews had been conducted on Oclober
p

24% and yet they were not turned over until the afternoon of December
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30® when the Cowrt ordered them disclogsed. (Appendix M, ¥ 4-6).

G. January 2: The City’s Witnesses Fail to Appear for Deposition.

Also on January 2nd witnesses Obert and C.0. failed {o appear for
the second court-ordered deposition, RP II, 4 & Appendix M, 7-9. A
prosecutor confirmed that she had nofified Obert of the deposition date
and that Obert had replied, “I don’t know if we can make that.” Jd., §22.

H. January 6: The Court gives the City’s witnesses a third chance
and orders they submit to deposition on January g,

On January 6™ yet another hearing was held. The Court was
informed that the City’s alleged victim-witnesses failed fo appear for
deposition on January 2. RP I, 5. The Court noted that the readiness
hearing was now only one week away, and that it was conceded by all
parties that the two witnesses who had failed to appear were the only
witnesses to the alleged assaults. RP II, 25-26. The Court said it wanted
to read the transeripts of the depositions where the witnesses had refused
1o answer pertinent questions, and that it was going to give the witnesses
vet another chance before it ruled on the motion to dismiss. RP 11, 27.
For the third time the Court again ordered the witnesses to appear for a
deposition. RP 1I, 27-28. The Court ordered them to appear at the
Municipal Court on January 8th for a deposition. RP II, 29. One of the
prosecutors said she was unaware of any reason why the witnesses could

not appear on that day, and said she had “no reason to understand that they
p
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would not follow the court’s order at this point.” RP II, 28.
The Court also directed defense counsel to make every effort to
interview the City’s recently disclosed expert witnesses. RF II, 30.

I January 8: The City’s Witnesses Again Fail to Appear.

On January 8% the two alleged victim-witnesses again failed to
appear at a court ordered deposition. RP M, 3 & Appendix N, 5.

T January 13™ Municipal Court Grants Dismissal Motion.

At the readiness hearing on January 13" the Court was told that the
City's witnesses had failed to appear on January 8", RP II1, 3. The Court
was also informed that defense counsel had attempted without success 10
interview the City’s recently disclosed new expert witnesses. An attorney
representing the two medical expeits had told defense counsel that the
doctors could not and would not submit to an interview because (1) they
had no patient release authorizing them to speak to defense counsel and
also because (2) neither doctotr had been subpoenaed for trial by the
prosecution. (Appendix N, {8). As to the City’s two new lay witnesses,
one of them failed to appear at the time scheduled for his defense
interview and the other told the defense investigator that she currently
lives in Florida and had not yet decided whether she would agree to attend
the scheduled trial. Id., §19.

After listening to argument, the trial judge granted Stevens’ motion
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to dismiss. RP III, 15-16. In his oral ruling the irial judge specifically
found fault with the City for disclosing four new witnesses two weeks
before the readiness hearing, one of whom had left the State. RP III, 12-
14, The comt’s complete oral ruling is attached as Appendix O. The
Court entered a written order dismissing the charges with prejudice, and
which specifically stated that “IN REACHING THIS DECISION the
Court further incorporates its oral rulings of November 6, 2014, December
30, 2014, Jenuary 6, 2015 and January 13, 2015.” {Appendix P).

K. Superior Court Vacates Municipal Court’s Dismissal Order

On Ground That Municipal Court Made Ne Finding of Fact
That City Engaged in Willful or Grossly Negligent Conduct.

Al the oral argument of the RALJ Appeal, the City argued that the
tral court judge did not expressly find that the City willfully or
negligently violated the discovery rules: “[Wle don’t believe that the trial
court made any findings whatsoever that . . . it was the City’s behavior
[that prejudiced the defendant].” RP IV, 5-6. The City agreed that ifs two
victim-witnesses had acted improperly, but claimed that the Municipal
Court never made any finding “that the City did something wrong” which
prejudiced the defendant. RP IV, 7,

Stevens argued that the prosecution’s delay in waiting to identify
four new witnesses until less than two weeks before the readiness hearing

was governmental misconduct that “deprived the defense of any fair
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opportunity 1o prepare the case for trial, and the Court so found.” RP 1V,
7. The Superior Court judge did not agree, and faulted the Municipal
Court for not entering any written findings of fact and conclusions of law:

COURT: Well, I guess I'm, I'm not sure the Court so
found. The Court certainly said that the defense was
presented with ehormous difficulties by this case. But
obviously one of the problems we have here is there weren’t
actnal written findings and conclusions entered. There are
oral statements by the judge in making his decision, And
certainly he substantially agrees with you, My, Maybrown,
that there were enormons difficulties presenied to the
defense. T'm not suve that he actually made a finding that
it, that it prevented the defense from, from going forward.

RP 1V, 7-8 (emphasis added).
Stevens® counsel repHed noting that the RALJ rules required the
Supetior Court to accept the “implicit” findings made by the trial court:

MR, MAYBROWN: Well, first of ali, under the RALJ
rules, because the courts of limited jurisdiction are somewhat
less formal than these provisions, there’s @ very specific rule,
9.1B that saps the Courf must accept all Jindings, both
explicitly made and fmplicit in the Court’s findings,

Here what the Court very clearly found is that endorsing
these witnesses six months after the trial had been set, less
than two weeks before readiness without amy explanation or
justification was mismanagement.

RP IV, 8 (emphasis added). Defense counsel also noted that the City had

foregone the opportunity to have written findings entered. RP IV, g.M

M urAL fhe hearing] 1 asked whether the court wanted to enter written findings or
conclusions ... [Flhe proseeutor did not want fo be heard on this so the prosecutor did not
seek {he entry of findings.” The transcript of the January 13, 2015 hearing bears this out:

(Footnote continued next page)
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Defense counsel reiterated that if the Supetior Cowrt thought “it
would benefit this Court to have mote explicit findings we could go get
more explicit findings,” but argued that that was nnnecessary. RP 1V, 8.
The Superior Court suggested that thexe was an available alterpative to
dismissal: the striking of the two witpesses who had refused to answer all
relevant questions at the court ordered deposition and refused fo appear for
the rescheduled deposition. RP IV, 10.% But defense counsel noted that
the City had previously conceded that if these two witnesses were siricken
then the City would have no way of proving the charges and the case
would have to be dismissed. So striking the witnesses would necessarily
lead to a dismissal anyway:

MR. MAYBROWN: . . . Both parties have argued and I

velieve testified that the police have acknowledged, there’s

1o other witness to this case. So it would have been, it would

have been the same essentially. ...

So 1 think that, we conld go back and the court could make

more explicit and you could have these beantiful detailed
findings, which wounld get us to exnctly the same place.

“MR. MAYBROWN: Yout Honor, T have an order which refleets what the court
has considered and incorporates the court’s oral ruling, If that would be-sufficient with
the court, that would he sufficient with the defense. If fha cowt wanis us {o prepare
Sindings, we would prepare findings and conclusions. T'in satisfied either way, but '}l
defer to the court. And perhaps the prosecutor would have —

THE COURT: Does the prosecntor wish to be heard?

MS, McELYEA: Mo, Your Houor,
THE COURT: Then I'li sign your order, Counsel” RP HI, 16-17 (emphasis added),

15 MR, MAYBROWN: . . . I think the Court certainty was anthorized to striles these
witnesses given their refusal to caoperate, And -~ COURT: Right. And ] agree with you
that, thar’s a potential thing, But that’s not, of course, what he did.” RP IV, 10.
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RP IV, 10-11 (emphasis added).

The Supetior Court replied that it was not yet clear that there was
no other remedy, because if the trial judge hed given the witnesses a fourrh
chance to be deposed and to answer all questions, maybe then the
witnesses would then have answered fully; and if not then the trial judge
could have dismissed the case. It is not clear that the Superior Court
vnderstood that there had been fAree hearings before the Municipal Court
judge, for he spoke as if he thought there had been only one. 18

Defense counsel argued that the issue before the Superior Court
was whether the trial court judge had abused his discretion when he
determined that it was no loanger possible, in the time remaining, for the
defense to have a fait opporfunity to prepare for trial. Defense counsel
stated the time-honored test for abuse of discretion and the Superior Court

disagreed with his formulation of the test. The Superior Court concluded

that the Municipal Court judge abused his discretion because he did not

16 «[Wihat happened was, of course, that you initially moved for dismissal on the
ground that they refused to be interviewed by you, and 1 understand why you would do
that. [1] And, but, of course, by the time we got the hearing on it there actually ind been
a deposition, There had been an assertion at the hearing of a refusal to answer certain
questions on the grounds of medieat privilege. ... [{] . .. The judge ruled against {fhe
witnesses] on that, but, [ think at that point you need 1o go back and, and, wh, and fird
opt whether that [sic] you ean gel fle answers or not. Now, I realize that, that you were
up against time pressures. But 1 den’t think that just because it’s gotten that close it just
auforatically means that we go to the nuclear option and, and dismiss the ¢ase. .. .. * RP
1V, 13-14 (emphasis added).

(But the defense had gone back and had attempted to find out if the witnesses would
answer all relevant questions and swice the witnesses had simply refused to appear.)
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make an explicit finding of governmental misconduct;

MR, MAYBROWN: . . . [T]he question is whether any
reasonable judge in  Washington, faced with ihese
cireumstances, could have reached the decision it [ihe
Municipnal Court] reached.

COURT: No, that’s not the proper... | realize that there are
cases that articulate the standard that way but that, that’s a
Sundamenial misstatement of what, what the, abusive [sic]
discretion means. s a decision made for untenable
grounds or for untenable reasons. And the untenable
grounds here Is that there is no finding by the il court of
a governmental misconduct or arbitrary action.

RP IV, 15 (emphasis added). The Superior Court then entered this order:

The above entitied cowrt having heard a motion {o remand
this case back to the frial cowt for an abuse of discretion
under 8.3 and 4.7,

IT IS HERERY ORDERED THAT this case be remanded
bacly to the trial court for a tria). Court finds there was an
abuse of discretion.

(Appendix A).
V. WHY REVIEW SHOULD BE ACCEPTED
A. THE SUPERIOR COURT ERRONLEQUSLY REJECTED
THE ESTABLISHED TEST FOR DECIDING IF THERE
WAS AN ABUSE OF DISCRETION, (RAP 2.3(3)(1) & (d}{4)).
The test for deciding whether an abuse of discretion has ocourred

is well established: “An appellate cowt finds abuse of discretion only

when no reasonable judge would have reached the same conclusion.”

State v. Hopson, 113 Wn2d 273, 284, 778 P.2d 1014 (1989). This test
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has been around for a long time and is often cited.V Steveﬁs’ counsel said

that this was the applicable standard. But the Superior Cowrt said that it

was nof the proper the test, and that even though “there are cases that
articulate the standard that way, but that, that’s a fundamental

imisstatement of what” the term abuse of discretion means.” RP IV, 15.
The Superior Cowrt was wrong. That standard is not a

misstatement of the propet appellate test for determining whether an abuse
of diseretion has occutred. The Superior Court’s rejection of this test is
contrary to dozens of Washington decisions and his refusal to apply this
test was a radical departure from the usual course of proceedings which
calls for discretionary review.

B, THE RALJ COURT VIOLATED THE RULE SPECIALLY
CRAFTED FOR APPELLATE REVIEW OF MUNICIPAL
COURT DECISIONS WHICH REQUIRES THE
ACCEPTANCE OF ALL FINDINGS, INCLUDING ALL

UNSPOKEN FINDINGS THAT CAN REASONABLY BE
INFERRED FROM THE LOWER COURT'S DECISION,

(RAP 2.3()(3) & (d)(4)).

The Superior Court was fixated on what it erroneously saw as a
“problem’™ “[Tlhete weren’t actual writfen findings and conclusions
entered”; thete were only “oral statements by the judge ... .” RP 1V, 7.

Given the absence of any formal written findings of fact or conclusions of

7 See, eg, State v, Emery, 174 Wn.2d 741, 765, 278 P.3d 653 (2012); State .
Rodrigiez, 146 Wn,2d 260, 269, 45 P.3d 541 (2002); State v. Woods, 143 Wn2d 361,
595, 23 P.3d 1046 (2001); State v. Bouwrgeols, 133 Wn.2d 389, 406, 945 P.2d 1220
(1997); State v. Perez, 184 Wa. App. 321, 341-42, 337 P.3d 352 (2014).
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law, the Superior Couxt said that the trial judge’s decision to dismiss was
“made for untenable grounds” because there was “no finding of a [sic]
governmental misconduct or atbifrary action.” RP IV, 15.

The “no tenable reason” test is merely a different articulation of
the “no reasonable judge” test. But the RALJ judge’s application of the
test makes no sense. The failure to make a written or oral finding of fact
does not mean that the trial court judge had no tenable reason. A recason
need not be written or spoken to be a “fenable” reason. As RALJ 9.1(b)(Z)
cxpressly provides, it need only be something that can be “reasonably
inferred” from the trial court’s judgmett.

RALJ 9.1(b)(2) accommodates the generally informal nature of
judging that takes place in the municipal courts. The rule recognizes that
it would be completely unworkable to require the judges of these courts to
support ail their decisions with written FF&CL. Instead of requiring such
findings, RALJ 9.1(b)(2) requires appellate courts to accept all reasonably
inferable findings that could support the judgment of the lower court.

There is only one published decision that makes even a passing
veference to RALY 9.1(b). State v. Basson, 105 Wn.2d 314, 714 P2d 1188
(1986) states that because the Superior Court was sitting as an appellate
court, RALJ 9.1(b) applied, and thus it was improper for the Superior

Coutt to make its own evaluation of the evidence. But Basson only
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addresses subsection (b)(1) which reguires acceptance of all findings
“supported by substantial evidence;” it does not address subsection (b)(2)
which requires acceptance of all “reasonably inferred” findings.

Because there is no published opinion analyzing subsection (b)(2),
this case presents a question of substantial public iuterest. In the absence
of a published decision, other Superior Coutt judges arc likely to make the
same mistake and will fail to follow the mandate of RALY 9.1(b)(2).

In the present case, the record is replete with facts that support the
trial court judge’s decision and from which a finding of governmental
mismanagement of the case can reasonably be inferred.”® The Superior
Court’s decision remanding this case for trial ignores all these oral
statements, all these reasonable inferences, and the clear command of the
applicable appellate rule,

VI, CONCLUSION
For the reasons stated above, Petitioner Stevens asks this Court to

grant discretionary review of the Superior Cowrt’s decision.

¥ For gxample, there was untrebutted evidence that the police failed fo collect physical
gvidence that supported the self-defense defense; and the prosecutors delayed the
deposition of their witnesses; failed to promptly reschedule them when the witnesses
failed to appean; refused to provide discovery of their own interview notes; defended their
refusal with a frivolous claim of work-product privilege; weited for six months lo identify
four new witnesses just two weeks before the readiness hearing; failed to subpoena their
belatedly disclosad experts; and failed to provide their eaperts with medical releases thus
making it impossible for defense counsel to interview them,
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Respectfully submitted this 12" day of January, 2016,

CARNEY BADLEY SPELLMAN, P.S,

by Ty 2y

mes E. Lobsenz ﬂ

ALLEN HANSEN MAYBROWN &
OFFENBECHER, P.S.

FEDD protatatenily .
By %Z?ﬁm{g £ e s,
Tod Maybrown a

Attorneys for Pelitioner
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CERTIFICATE OF SERVICE

The undersigned certifies under penalty of perjury under the laws
of the State of Washington that I am an employee at Camney Badley
Spellman, P.S., over the age of 18 years, not a party to nor interested in the
above-entitled action, and competent to be a witness herein, On the date
stated below, 1 caused to be served a tue and correct copy of the
foregoing document on the below-listed attorney(s) of record by the
method(s) noted:

Emeil and first-class United States mail, postage prepeid, to the
following:

Counsel for Petitioner Stevens:

Todd Maybrown

Allen Hansen Maybrown & Offenbecher, P.S.
600 University Street, Suite 3020

Seattle, WA 98101

Todd@ahmlawyers.com

Caunsel for Respondent City of Kirkland:
Tamara L. McElyea

Moberly & Roberts, PLLC

12040 98" Avenue NE, Suite 101

Kivkland, WA 98034-4217
tmeelvea@moberlvandroberts.com

DATED this 12" day of January, 2016,

Qubitad O

Deborah A. Groth, Legal Assistant
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A. IDENTITY OF RESPONDENT
Respondent, City of Kirkland, asks this Court to deny Petitioner

Hope A. Stevens' motion for discretionaty review because this case does
not satisfy the requirements of RAP 2.3(d). Moreover, the Supetior

Court’s decision to remand this case for {rial was correct.

B.  DECISION BELOW
Stevens seeks review of the October 2, 2015, RALJ decision of the

King County Supetior Court, the Honorable Judge Douglass A. Naorth,
finding an abuse of discretion by the trial court and remanding the case to
the Kirkland Municipal Court. On RALJ appeal, the City argued that the
irial court abused its discretion when it dismissed the case under CrRLJ

4.7 and CiRLY 8.3(b).

The Superior Court agreed, finding that there was no evidence
presented of govermmental misconduct ot arbitrary action in the record.
The Superior Court determined that the trial court had “conflated” the
City’s obligations with the ‘witnesses’ actions, which does not the meet
' gtandard for dismisssl undex CrRLJ 8.3(1)".

C. ISSUES PRESENTED FOR REVIEW

1. Did the Superior Court etr in applying RATI 9.1(b) so as fo create
an issue of public interest metiting appel, or so far depart from the
accepted and usual course of judicial proceedings that review by
the Court of Appsals is warranted?

2. Did the Superior Court “reject” the proper “abuse of discretion”
standard of review so as to conflict with established precedent or

| Verbatim Report of Proceedings at 12, City of Kirkland v. Stevens, 15-1-01772 SEA,
Qct. 2, 2015 (hereinafter HRP).
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so far depart from the usual and accepted course of judicial
proceedings as 10 call for discretionary review by this Couxt?

D. STATEMENT OF THE CASE

The City of Kirkland chavped Hope A. Stevens with two counts of
Assault in the Fourth Degree, Domestic Violence for conduct toward her
half-sister, Teresa Obett, and her nephew, C.O. _Ms, Obert’s son - on June
21, 2014. (App. A)-

Ms, Obert and C.O. retained independent legal counsel, Mary
Gaston. (App. B, §7). At the request of Stevens’ attorney, Mr, Maybrown,
Ms. Gaston offered Mr, Maybrowi two separate opportunities to interview
the witnesses in October. Id at App. A. Te declined to conduct those
interviews. (App. C, 910 and app. A), Over the City’s objection, the trial
coutt ordered the witnesses to sit for depositions. (App. D).

M. Maybrown scheduled the depositions of Ms. Obert and C.0. for
December 2, 2014 and mailed notices of depositions to the witness’s
attorney, Mary Gaston. (App. E). The prosecutors cleared their schedules in
order to attend. (App. F, { 8. On the morning of the scheduled depositions,
Ms. Gaston informed the parties that hor clients sould not be present for
the depositions because (1) C.0. was hospitalized on that date, and (2) Ms.

Gaston yead CrRLJ 4.6 to require {he witnesses to be under subpoena. (App.
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G, 13:13-17), The prosecufors immediately provided alternative dates. 1d.
at 13:21-22.

The defendant moved to dismiss under CrRLJ 8.3(b) “because the
City’s witnesses have refused to be interviewed and/for deposed.” (App. H)-
Counsel based his motion on the witness’s hehavior, stating “the witnesses
have made it vittually impossible for counsel to prepare...,” atitibuting
much of this difficulty to Mary Gaston, the witness’s independent counsel.
(App. B, {17, 14, 18 - 20),

The City arranged for the witnesses io be available for depositions
on December 19, 2014, (App. F, §fi1-15). The City subpoenaed the
witnesses to appear for the deposition. (App. 1), Both witnesses sat for
depositions on December 19, 2014, sach lasting for approximately ninety
minutes. (App. G, 26:25- 27:1). Both witnesses answered counsel’s
questions, with the exception of what medications C.O. was using at the
time of the alleged assault and about his recent hospital stay. Id. at 27:2-6;
27:8-10; 28:1-2. Private counsel objected based on doctor-patient privilege.
1d. at 27:6-7; 27:12; 28:2-4,

Defendant renewed her request for dismissal under GRLT 8.3(b)
and CrRLT 4.7, citing het belief that the depositions were inadequate. (App. |
1,9 36). Counsel claimed the witnesses “hijacked” the proceedings and used

“obstructionist” tactics when they failed fo answer questions. (App. G,
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8:22). He stated that the information was “material to the defense for several
reasong” but did not elaborate on how. (App. J,§ 11). Additionally, counsel
claimed that the City had fajled to provide inferview notes from the City’s
October 22 interview of the two witnesses. Id. at 1] 24-28.

On December 29, 2014, the City filed an amended witness list,
adding four fact witnesses and including their contact information and a
summary of their expected testimony. (App. K).

The trial court heard oral argument on December 30, 2014, (App.
(). The trial court ordered the City to produce all notes and tecordings from
the City’s interview of the witnesses by end of business that day. Id. at
19:16-22. The trial court fusther ordered the witnesses to appear for
additional depositions on January 2, 2015 to answer questions regerding
C.0’¢ medical history and medications used, finding this line of
questioning to be “relevant.” Id, at 29:25, 30:8-13.

The City subpoenaed C.0. and Ms, Obert to appear for a second
deposition, as ordered. (App. F, § 19). The City arranged for a Kirkland
Police officer to personally serve the witnesses, but the officer was
unsuccessful. Id, at 919,21, Ms. Offutt spoke with Ms. Obert by phone to
inform her of the trial court’s ruling, and Ms. Obert responded that she did
not know if they were available. 1d. at § 22. The second deposition did not

oceur. (App. L, 1 8).
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On January 6, 2015, Mr. Maybrown conceded that but for the
witnesses’ absence at a second deposition on January 2, 2015 “[wle would
be prepared for trial in mid-Tanuaty, if all of this hadn't been created by the
misconduct of these witnesses... .” (App. M, 8:8). The trial court ruled that
defense has a right to interview witnesses prior to trial, noting that the
“defense does not have to wait to hear to questions fot the first time while
the jury is sitting there.” Id. at 26:12-15. The judge stated that “the witnesses
have chosen not to respond to the second deposition. That’s up fo the
witnesses.” Id. at 26:23-24. The trial court ordered a third deposition of C.O.
and Ms. Obert to occur on Januaty 8, once more instructing that the
witnesses reveal “whether or not the [witness] was under the influence of
(edicines and narcotics and alcohol” and to answer “questions coneerting
what the [witness] was seeing the doctor for.” 1d. at 28:6-8,

Once again, the City prepated subpoenas for the witnesses to appear
for the Jaruary 8, 2015 depositions. (App. N). The City again arranged for
a Kirkland Police officer to personally serve the witnesses with the
subpoenas, but again wete unsuccessfal. (App. O, § 7). Both prosecutors
made repeated attempts to call the witnesses, unsuceesstuily. Id. at {10.
Ms. Offutt provided notice to the witness’s attorney, Ms. Gaston, via
telephone on January 6, 2015. The witnesses failed to appear for the third

ordeted deposition, (App. P, 12:18-20).
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On January 13, 2015, the tyial court heard defendant’s third motion
to dismiss. Id, The court dismissed the case pursuant to 8.3(b) and 4.7. Id.
15:25.16:8.3. [n its oral ruling, the trial court noted the “paitern of the City’s
witnesses’ failure to coopetate with defense interviews....” Id. at 10:13-14.
The trial court specifically noted that, at the “one and only interview” with
defense counsel, the witnesses declined to answer questions regarding
C.0."s medication use and mental status at the time of the alleged assault,
claiming medical privilege and tnck of relevance. Id, at 10:20- 11:3. The
witnesses Failed to sit for the second deposition to answer questions the
court deemed relevant, without analysis of whether the medical information
was material to the defense. Id. at 11:9-10. The couzt also considered the
witnesses’ failure to appear for the third-ordered deposition on January 8,
2015 and the logistical strain the repeated depositions had on defense
counsel to hire a steno é;rapher and rearrange his schedule. Id. at 12:18-21;
12:9-13.

“The trial court found that the City endorsed four additional witnesses
“lags than two weeks before tiial readiness,” finding it significant that the
City disclosed the witnesses six months after filing the charges. Id. at
12:22-13:1. Of those four witnesses, the two named medical professionals
declined to speak with Mr. Maybrown due to doctor-patient privilege. Id. at

13:11-13, Jeff Obert failed to appear for a scheduled interview on Januaty
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8, 2015, L

4 at 14:2-3, 14:8-10. Cori Parks actually did speak to the
defendant’s investigator, but declined to interview over the phone. Id. at
5:13-17, 14:13-15. The trial court found that the defendant would “clearly
be impermissibly prejudiced” dueto defense counsel’s inability to interview
these four witnesses. Id.

Ultimately, the trial cc;urt found that Ms. Steven’s right to a fair
trial had been materially affected because she was forced to choose
between proceeding to trial and hear testimony from some witnesses for
fhe first ime during trial, or forfeit her tight to a speedy trial and ask for
another continaance “in hopes that witnesses may ccoperate,” Id. at 15:9-
74, The City sought review of the dismissal via RALJ appeal and argued
that the trial court abused its discretion when it dismissed this case undet
CrRLI 4.7 and CrRLI 8.3. (App. Q)-

The Supetior Court remanded the case to the Kirkiand Municipal
Court. (App. R)- The Supetior Court found the trial court had abused its
discretion because it did not follow the two-prong standard of CrRLJ 8.3
that requires a showing of governmental misconduct or arbitrary action
and prejudice to the rights of the accused which materially affected her
rights to a fair tdal. (App. S, 19). The Supetior Court found that, while
fhete was “significant evidence” of prejudice to the defendant, there was

no governmental misconduct or arbitrary action. (App. 5, 16). Without
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ficst finding both requirements, the trial court should not have reached the

extraovdinary, or “nuclear,” remedy of dismissal. (App. S, 14).

F. ARGUMENT: WHY REVIEW SHOULD BE DENIED
Under RAP 2.3(d), discretionary review may only be accepted in

the following circumstances:

(1)  If the decision of the superior court is in conflict with a decision
of the Clourt of Appeals ot the Supreme Court, ot

()  If asignificant question of law under the Constitution of the State
of Washington or of the United States is involved; or

(3)  If the decision involves an tssue of public Interest which should
be determined by an appellate court; or

(4)  If the superior court has so far departed from the accepted and
usual course of judicial proceedings, or s0 far sanctioned such a departure
by the court of limited jurisdiction, as to call for review by the appellate

courl,
Stevens seeks review under RAP 2.3(d) (1), (3), and (4), but fails

to demonstrate that the Supetior Court erred or how a public intevest is
impljcated. The Superior Court’s decision showed no contlicts with
precedent, there was no public interest issue, and there was no departure
from the accepted and usual coutse of judicial proceedings. Therefore,
review should be denied because Stevens's case does not meet the critetia

of RAP 2.3 for digcretionary review.
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1. THE SUPERIOR COURT DID NOT ERR IN APPLYING
RALJ 9.1(B) 8O AS TO CREATE AN ISSUE OF PUBLIC
INTEREST MERITING APPEAL, OR SO FAR DEPART
FROM THE ACCEPTED AND USUAL COURSE OF
JUDICIAL PROCEEDINGS THAT REVIEW BY THE
COURT OF APPEALS IS WARRANTED.

The Superior Court shall accept those factual determinations
suppotted by substantial evidence in the record (1) which were expressly
made by the coutt of Timited jurisdiction, or (2) that may reasonably
inferred from the judgment of the court of limited jurisdiction, RALJ9.1(b)
If there is substantial evidence in the vecord supporting the challenged
facts, those facts will be binding on appeal. State V. Hill, 123 Wn.2d 641,
647, 870 P.2d 313 (1994). Substantial evidence exists if the record contains
ovidence of sufficient quantity to persuade a fair-minded, rational person

of the truth of the declared premise. 1d. at 644 (quoting State V. Halstein,

122 Wn.2d 109, 129, 857 P.2d 270 (1993).

While the court has an obligation to reasonably infer facts from the
trial court’s judgment, it would be difficult to determine what should be
inferred if the record is not clear. State v. Weber, 159 Wn. App. 779, 786,
247 P3d 782 (2011). tis a long-recognized Jogical fallacy to draw an
affirmative conclusion from a negative premise. 1d. In other words, a

court on review capnot infer a finding whete no facts support such a
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finding, If nothing in the record would support an inference, the reviewing
court must only infer facts that have substantial evidentiary support. Id.

Here, the trial cowrt did not enter written findings of fact and
conclusions of law before or after the City filed a RALJ appeal. On
January 13, 2018, after the trial court dismissed the case, the parties had
the following exchange that shows that Stevens offered, and then accepted,
a written order that “incorporates” thé trial court’s oral ruling and found
that to be sufficient:

MS. MCELYEA: All right, thank you. And,
your Honor, in light of your ruling, when, -~
when could we anticipate it in writing?

THE COURT: That's up to counsel. If you want
to present an order to me.

MS. MCELYEA.: Okay.

MR. MAYBROWN: Okay, your Honor —

THE COURT: Be happy to review it and sign it.
MR. MAYBROWN: Your Honor, I have an
order which reflects what the court has
considered and incorporates the cowt's oral
mbing. If that would be sufficient with the
court, that would be sufficient witk the
defense. If the cowrt wanis us to prepare
findings, we would prepare findings and
conclusions. I'm satisfied eithex way, but I'll
defer to the court, And perhaps the prosecutor
would

THE COURT; Does the prosecutor wish to be
heard?

MS. MCELYEA: No, yout Honor,

CITY’S ANSWER OPPOSING PETITIONER’S MOTION FOR
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(App. P, 16:1 1-17:3). Rather than draft findings of fact and conclusions of
Jaw, Stevens deferred to the trial court’s decision to incorporate into a
written order the court’s oral ruling.

Generally, issues not raised i the trial court may not be raised for
the first time on appeal. See RAP 2.5(a); State v, Moen, 129 Wn.2d 5335,
543, 919 P.2d 69 (1996). Now, faced with the Superior Court’s decision,
Stevens asks this Court to grant discretionary review on the basis that the
Superior Court could have inferred governmental misconduct or arbitrary
action from the record, or alternatively remand back to the trial court for
completion of written findings of facts and conclusions of law.

The Superioxr Court did not misapply or disregard the dictates of
RALT 9.1(b). Tt did not “reject'” the trial court’s oral statements from
which Steven’s urged the Superior Court to infer governmental
imisconduct or arbitrary action, Rather, the Superior Court was quite clear
ihat thete was nothing in the trial court record from which to infex
governmental misconduct. RP at 12:1-4 (App. S). The only evidence the
Superior Court could point to in the exhaustive record of several hearings
was the presumed prejudice to the defense. 1d, at 17:14-18, The Superior

Court agreed with Stevens that if there was something in the record that

U (App. T, 18:8).
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would allow the Coutt to “infer” the trial court found governmental
misconduct then it world certainly look at that part of the record. Id, at
16:5-12. But it does not exist. Id. at 16:9.

Stevens argues that the record is “replete with facts” that would
have allowed the Superior Court to infer governmental misconduct. (App.
T, 20). But on the other hand, Stevens also argues the case shounld be
remanded for the trial court to complete written findings of facts and
conclusions of law in order for Supetior court to have a “full record” so
the Conrt would have “beautiful detatled findings.” (App. S, 11:7-8). The
Superior Court tuled there simply were not facts supporting a finding of
governmental misconduct; the record was completely absent of any
mention that filing additional witness lList, or defense’s difficultics
interviewing witnesses, rose to the level of “gross mismanagement or
arbitrary action, or willful violations by the prosecuting agency. Id. at 12.
The Superior Court found that both the trial court and Stevens conflated
the City’s obligation with the witnesses’ behavior in finding a violation of
CrRLJ 4.7. 1d, The Superior court was very clear that the trial court was
not using the well-established two-prong tule for dismissal under C+RLJ
8.3, and therefore it coutd not infer the trial court found governmental

misconduct fiom the record presented, 1d. at 16, 19,
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Furthermore, remanding this case for entry of findings of fact and
conclusions of law would not cure the issue. The practice of entering
findings after the appellant has framed the issues on appeal lends to
unfaitness. State v. McGary, 37 Wi App. 856, 861, 683 P.2d 1125 (1984).
Where there are no written finding of facts and conclusions of law from.
the Jower coutt, a reviewing court should not remand solely to complete
the formality of adding written findings and conclusions where the reasons
for the trial court’s ruling were clearly evident from the coutt’s oral ruling.

State v. Wilson, 149 Wn.2d 1,9, 65 P.3d 657 (2003), quoting State v.

Sonneland, 80 Wn.2d 343, 350, 494 P.2d 469 (1972).

The trial coutt should not now be allowed to fix its oversight by
completing wnitten findings after the jssues have been illuminated and
argued on appeal. To now argue the case be remanded to complete wiitten
findings of facts and conclusions of law reeks of unfaimess. Both partics
were given the option of completing the findings and both pasties deferred
to the trial court, Stevens’ argument focuses on the “informal nature” of
judging that takes place in municipal cotrts and how “completely
unworkable” it would be to require municipal coutt judges to complete
written findings on all cases. (App. T, 19). There is no discussion on how
giving a road map to the trial court of what is needed to prove het argument

is a fair nse of the judicial process. Remanding the case for entry of
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“beautifil and detailed findings” wonld be a misuse of court resources and
invite revision of the lial court’s true ruling and reasoning. (App. S, 1&:1-
5). Moreovet, more detailed findings of the facts on which the trial court
selied would not illuminate the trial court’s ruling — it still ignoted the
established rule for dismissal in violation of CrRLJ 8.3(b) and case law,
The absence of published case law analyzing RALJ 9.1(b)(2) does
not automatically create a “public interest” issuc under RAP 2.3(d)(3)-
(App. T, 20). A “public interest” under RAP 2.3(d)(3) relates to something
that has a wide-reaching effect. State v. Walter, 66 Wn. App. 862, 865,
833 P.2d 440 (1992). For example: whether the State has to prove a
defendant actually supplied a fake identification to someone under 21, Id.;
whether several statutos dealing with suspended licenses proscribe the

same conduct, State v. Alfonso, 47 Wu. App. 121,122, 702 P2d 1218

(1985); challenging the language of a traffic violation, State v. Prado, 145
Wn. App. 646, 186 P.3d 1186 (2008); coust appointment of counsel for
RALJ appeal, State v. Mills, 85 Wn. App. 285, 932 P, 2d 192 (1997);

challenging the safely-off-the-roadway defense, State v. Hazard, 43 Wi

App. 335, 336, 716 P.2d 977 (1986); or appointment of an expert for a

public defender case, City of Mount Yernon v. Cochran. 70 Wn.App.

517,521, 855 P.2d 1180 (1993). All of these cases had the potential to

CITY’S ANSWER OPPOSING PETITIONER’S MOTION FOR
DISCRETIONARY REVIEW - 14




affect numerous defendants in numerous cases, and were therefore within
the *public interest.”

Here, Stevens has again provided no case law to support this
position or even argument about how this could be a “public interest”
ander the RAP. There is an extensive list of cases in Washington that refer
to RALJ 9.1(b) as the RALJ rule that governs the standatds by which a
case is to be reviewed by the Superior Cowt. State v. Ford. 110 Wn.2d
827, 829, 755 P.2d 806 (1988). A public interest is generated out of the
effects that issue will have on the public as a whole or an issue that has
never been addressed in the court of Washington. Walter, 66 Wn. App. at
865. It is not the analysts of a rule that would create a public intetest. If
that wero the case our judicial process would grind to a halt because every
rule could be turned into a public interest. The City asks that this Court to
reject Stevens’s argument that the perceived absence of published case law
on the analysis of RALJ 9.1(b)(2) presumptively creates a public interest
and deny discretionary review on that basis.

2. THE SUPERIOR COURT APPLIED THE ABUSE OF
DISCRETION STANDARD PROPERLY.

The Superior Court employed the proper standard of review and
applied the abuse of discretion standard squarely within the accepted and

usual course of judicial procesdings in harmony with existing precedent.
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Therefore, 1o review by this Court is warranted under RAP 2.3(d)(1) ov

2.3(d)(4).

Washington’s couits have repeatedly articulated the proper standard
of review when evaluating appeals based on alleged discovery violations
and alleged prosecutorial misconduct, “The trial court's power to dismiss is
discretionary and is reviewable only for manifest abuse of diseretion...
‘Discretion is abused when the tial court's decision is manifestly
unteasonable, or is exercised on untenable grounds or for untenable

reasons.”” State v, Micheilli, {32 Wn.2d 229, 240, 937 P.2d 587 (1997)

{quoting State v. Blackwell, 120 Wn.2d 822, 830, 845 P.2d 1017 (1993).

“A frial court's decision to dismiss under CrR 8.3(b) can be reversed only
when a trial court has abused its discretion by making a decision that is
manifestly unreasonable or based on untenable grounds,” State v. Wilson,
149 Wn.2d 1, 9, 65 P.3d 657 (2003). “Abuse of discretion requires the trial
couri’s decision [denying defendant’s motion to dismiss wnder CiR 8.3(b)]
to be manifestly unreasonable or based on untenable grounds or untenable
roasons.” State v. Athan, 160 Wn.2d 354, 375-76, 158 P.3d 27 (2007). “A
wial court abuses its discretion when its decision is manifestly
unreasonable or  exercised on untenable grounds or for untenable
reasons, i.e., if the court relies on unsupported facts, takes a view that no

reasonable person would take, applies the wrong legal standard, or bases its
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tuling on an erroneous view of the law.” State v. Slocum, 183 Wn. App.

438, 449, 333 P.3d 541 (2014) (reviewing a trial court's evidentiary rulings
for an abuse of discretion).
Where there is no showing of governmental misconduct or atbitrary

action, the frial Court's dismissal of the cage will be reversed. Blackwell

120 Wn.2d at 832, 845 P.2d 1017 (citing State v. Underwood, 33 Wn. App.
333, 837, 658 P.2d 50 (1983)).

Here, the Superior Court articulated that an abuse of diseretion
occurs when the trial court’s ruling is “made for untenable grounds or for
untenable reasons.” (App. S, 13). In applying that standard here, Superior
Court deterntined that the trial court abused its discretion when it dismissed
this prosecution. Id. The Supetior Court judge found that the trial court
dismissed the prosecution on the “untenable” basis of governmental
misconduct and/or arbitrary action without ever finding governmental
misconduct or arbitrary action, countrary fo t-he dictates of CrRLJ 8.3 case
taw!. Id. “There, there clearly is not evidence of gross mismanagement or
arbitrary action, or willful violations by the prosecuting agency. Now, there
is by the witnesses. But ... yow're conflating the witnesses with the

prosecuting entity.” Id. at 12.

1 [T]he untenable grounds here is that there is no finding by the trial court of a
eovernmental misconduct or atbitrary action.” (App. S, 15}
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The Superior Court further clarified that, not only did the trial court
fail to make such an express finding of governmental migconduet, but the
vecord was devoid of facts from which he could reasonably infer such a
finding;

I'm certainly happy to infer Mr, Maybrown,
if you can point me to something in the record
that, that would aflow me to infer that the
Court actually found  govemmental
misconduct or arbitrary action on the basis of
something, .. but there, it isn’t there. What’s
there is an enormous litany of, of concern
about prejudice to the defense. And T grant
you that there, there is significant evidence of
that. But [dismissal] requires both elements
(atbitrary actjon or governmental misconduct
and prejudice affecting defendant’s right to a
fair trial), It can’t just be one.

(App S, 16).

The Petitioner asks this Coust to adopt a labored reading of the
Superiot Court’s ruling'. (App. T, 19). The Petitioner would have this Coutt
understand that the Superior Court only found an abuse of discretion
because the trial judge did not make a specific written or oral finding of

prosecutorial misconduct, and that failure is what made the dismissal

1«But the RALJ judge’s application of the test makes no sense. The failure to make a
written ot oral finding of fact does not mean that the trial court judge had no tenable reasoel.
A reason need not be written or spoken to be a “fenable” reason... it only needs to be
something that can be “reasonably infarred” from the trial court’s judgment. (App. T, 19:4-
10}
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“untenable” in the Supetior Court’s eyes. (App. T, 19:4-10). This
understanding is flawed. In reading the Superior Court’s ruling in its
entirety, it is clear that the Superior Cowrt determined that the trial court had
abused its discretion by dismissing the case when “there clearly is not
evidence of gross mismanagement or arbifrary action, or willful violations
by the prosecuting agency'” — explicit or implicit. Thus, it was not the trial
court’s failure to say or write the words “prosecutorial misconduct”, but the
lack of evidence supporting such a finding that the Superior Court deemed
an abuse of the trial court’s diseretion.

The Supetior Court in this case propetly announced and applied
the abuse of discretion standard as articulated in well-established case-law.
Wasﬁington courts regularly apply this standard as stated by the Superior
Court (i.e. that a trial court abuses its discrefion when its decision is
manifestly unreasonable or exercised on untenable grounds or for untenable
reasons). Because the Superior Court operated within the accepted and
usual course of proceedings, and acted in accordance with well-established
decisions by the Washington State Supreme Court, this case does not meet

the requirements for discretionary yeview under RAP 2.3(d)(1) or 2.3(d)(4).

1{Apn. S, 12).
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G, CONCLUSION

This case does not present am appropriate issne warranting
discretionary review pursuant to RAP 2.3(d). For the foregoing reasons,
the City asks this Count to deny the petitioner’s motion for discretionary

review.

DATED this 22th day of January 2016..
Respeotfully Submitted,

e —

Tamara L. McElyea
City of Kirkland Assistant Prosecutor
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L ARGUMENT IN REPLY

A, The Superior Court’s decision violated RALJ 9.1 and did the
exact opposite of what the rule requires, RALJ 9.1(g) requires
the Superior Court to state the reasons for its ruling in writing
The Superior Court did not comply with ¢his rule. Instead, the
superior court faulted the municipal court for failing to state
its findings in writing, even though RALJ 9.1 explicitly
recognizes that municipal courts do rof have to make their
findings in writing.

Presenting an internally inconsistent argument, the City attempts to
persuade this Court that the Superior Court committed 10 obvious errors
and did not depart from the accepted and wusual course of judicial '
procesdings. But the City’s view of the applicable appellate rule is
hopelessly muddled.

RALT 9.1 speaks to the duties of both the trial court and the
Superior Court sitting as an appellate court. RALJ 9.1(g) unambiguously
states, “The decision of the superior coutt shall be in writing . . . .” and
goes on to state, “The reasons for the decision shall be stated,” (Ttalics
added). The word “shall” dictates that the act described is mandatory. See
State ex rel Nugent v. Lewis, 93 Wn.2d 80, 82, 605 P.2d 1265 (1980) (the
word “shall” in JCtR 2,04(b), a rule for coutts of limited jurisdiction,
stated a command that created a mandatory duty).

Stmilarly, RALT 9.1(b) states that the “superiot court shall accept

those factual determinations supported by substantial evidence,” thereby

creating another mandatory duty. This part of the rule extends that duty of
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acceptance to both the factual determinations “which were expressly made
by the court of limited jurisdiction” and to such other factual
determinations “as may be reasonable inferred” from the judgment of the
municipal court. Thus the rule states that the superior court must accept
findings that ate nof explicitly made ~ either in writing or orally — so long
as they are reasonably inferable from the municipal court’s decision.

In the present case, the Supetior Court ignored its duty to state the
reasons for its own decision in writing, thereby violating RALJ 9.1(g).
After ordering the case sent back to the municipal court for a trial the
Supetior Court’s decision states only this: “Court finds there was an abuse
of discretion.” (Appendix A). Why was there an abuse of discretion?
The Superior Court’s written decision doesn’t say, Thus, “[tlhe reasons
for the decision” are never stated.

But at the same time, the Superior Court faunlted the Municipal
Court for failing to enter written findings of fact, thereby ignoring RALJ
9.1(b). Although the rule specifically acknowledges that municipal court
decisions need ot be supported by any explicit findings, the Superior
Court ignored this portion of the rule as well,

B. The Superior Court judge stated that the basis for the

Municipal Court’s decision was unclear to him because there
were no written findings of fact,

As Petitioner Stevens noted in her opening brief, the reason that

PETITIONER’'S REPLY BRIEF - 2

STEQ85-0001 3648966.docx




allegedly supported the Superior Court’s decision — which the Superior
Coutt stated orally — was that the Municipal Court’s failure to enfer any
written findings of fact made the Superior Court unsure of what the
Municipal Court judge actually found, Thus, when Stevens’ counsel said
that the Municipal Court judge found that Stevens had been prejudiced by
the failure to provide timely discovery, the Superior Court responded by
stating:  “1 guess I'm, I'm not sure the Court so found” RP IV, 7
(emphasis added). The Superior Court zeroed in on the absence of written
findings, stating: “But cbviously, one of the problems we have here is
there weren’t actual written findings and conclusions entered. There are
oral statements by the judgs in making his decision.” Id.

Stevens’ counsel then responded by pointing out that the appellate
rule made it clear that no written and no oral findings were required, and
that all that was necessaty was a decision from which factual
determinations could be “reasonably inferred” (RP I, 8).

C. None of the facts that the Municipal Court refied upon were
disputed. And the City further acknowledges that the Superior

Court agreed with the Municipal Court that Stevens suffered
significant prejudice.

The City argues that the superior court judge then took a different
tack, and shifted the basis for its ruling to g lack of evidence in the record
to support the Municipal Court’s decision that there was mismanagement

or athitrary conduet by the prosecution. City’s Answer, at 12, Confusing
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facts with legal conclusions, the City claims that “[tjhe Superior Court
ruled there simply were not facts supporting a finding of governmental
misconduct [because] the record was completely absent of any mention
that [the actions of the trial prosecutors] rose to the level of © gross[']
mismanagement or arbitrary action, or willful viclations by the
prosecuting agency.” Id.
But the facts regarding the City’s actions were undisputed, The
City did ot dispute any of the following facts, all of which were relled
upon by the Municipal Court:
1. In response to Stevens’ request the City prosecutors refused to
produce their own notes from their interviews with the key

witnesses.

2. The prosecutors asserted that they didn’t have fo produce those
notes because they constituted work product. RP 1, 23.

3. When the defense informed the prosecutors that State v. Garcia,
45 Wn. App. 132, 724 P.2d 412 (1986) had rejected that exact
same argument nearly 30 years ago the prosecutors still refused
to produce their interview notes. (Attachment A, pp. 2-3, to
Appendix I)

4, When the same witnesses failed to appear for their scheduled
defense attorney interviews the prosecutors failed to promptly
reschedule them. RP L, 25,

5. After bringing charges against Stevens the prosecutors waited

! The State inflates the requirement of mismanagement by asserting that a defendant
must show gross mismanagement, No case so holds. In fact, the Supreme Court hag
explicitly rejected such a high standard As noted in State v. Dailey, 93 Wn.2d 454, 437,
610 P.2d 357 (1980), “we have made it clear that “governmental misconduct” need not be
of an evil or dishonest nature, simple mismanagement is sufficlent.”
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for six months, until they were within two weeks of the
readiness hearing, and then disclosed the existence of four new
witnesses, two of whom were expert medical witnesses.
(Appendix K).

6. The prosecutors failed to provide these expert witnesses with
releases, thus insuring that their experts would not agree to be
interviewed by defense counsel. (Appendix L, p. 3).

7. The prosecution took no action to insure that physical evidence,
including the stick that was used to threaten defendant Stevens,
was preserved, (Appendix 1, 1129-30.)

8. At the same time, one of the four additional witnesses the City
disclosed at the last minute was described as a witness who
would “testify to the type of broomstick” that the City allowed
the alleged victim to destroy. (Appendix K, Witness #3).

The standard of review for a finding of fact is whether the record
contains substantial evidence to support it. State v. Brockob, 159 Wn.2d
311, 343, 150 P.3d 59 (2006). Since these facts were undisputed there
clearly was substantial evidence to support them. Moreover, in answer to
Stevens’ motion for discretionary review, the City admits that many of
these facts were expressly found by the Municipal Court: “The trial court
found that the City endorsed four additional witnesses ‘less than two
weeks before trial readiness,” finding it significant that the City disclosed
the witnesses six months afier filing the charges.” City's dnswer, at 6.
Moreover, based upon these undisputed facts, the Superior Cout

expressly agreed with the Municipal Court’s determination that these

actions cansed Stevens to suffer prejudice. Id. at 7.
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D, The only disagreement between the Municipal Court and the
Superior Court is whether the undisputed facts “rise to the
level” of mismanagement or arbitrary government action.
State v. Brooks holds that it is rof an abuse of discretion to rule
that failure to provide timely discovery to the defendant
constitutes mismanagement.

Ignoring the applicable standard of “simple mismanagement,” the
City argues, that the Superior Court RALJ judge propesly concluded that
the sum fotal of these undisputed facts does not “rise to the level of gross
mismanagement,” City’s Answer, at 12, See Dailey, supra, at 457; State
v. Oppelt, 172 Wn2d 285, 297, 257 P.3d 653 (2011). The Municipal
Coutt concluded that it did. The Superior Court stated orally that it did
not think it was. But the Superior Cowrt’s oral comment is in direct
conflict with State v. Brooks, 149 Wn. App. 373, 203 P.3d 397 (2009).

In Stevens’ case, as in Brooks, the prosecution failled to timely
provide discovery., Here, as in Brooks, the prosecution’s failure fo timely
provide discovery was undisputed. In Brooks the prosecution took two
months to transcribe a key witness statement. Zd. at 382. It also noted the
delay in producing the report of the lead detective in the case:

The State failed to deliver Deputy Smitl's report and he was the

lead detective on the case. It seems unlikely that this report could

be immatetial in any circumstance and it was certainly material as
to how defense counsel would have interviewed the investigator at
trial. The delayed and missing discovery prevented defense

counsel from preparing for trinl in a timely fushion.

Brooks, 149 Wn. App. at 390 (emphasis added).
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This Municipal Court reached the same conclusion in this case:

[Tlhere are four witnesses that have all refused fo talk to defense
counsel. These witnesses were added 1o the government’s witness
list less than two weeks before trial readiness and more than six
months after charges were filed. Now irial readiness is tomorrow

. Because the defendant’s speedy trial right expires February 2™,

2015, this matter must proceed to frial this month and begin on
January 20. Defense counsel has not had a sufficient opportunily
to adequately prepare a materigl part of the defense and the

defendant will clearly be impermissibly prejudiced If the trial
were to proceed this month.

(Appendix O, at pp. 14-15),

In Brooks the Court of Appeals affirmed the dismissal of the
charges finding no abuse of discretion because the undisputed facts
supported the legal conclusion that there was mismanagement:

We hold that the trial court did not abuse its discretion by finding
governmental mismanagement and prejudice.

Brooks, 149 Wn, App, at 391. The same is true here.

E. Here, as in Brooks, the trial court applied the correct test set
forth in Michielll.

In Brooks the Court applied the two part test outlined in Stafe v.
Michielli, 132 Wn.2d 229, 239-240, 937 P.2d 587 (1997), which requites a
defendant seeking dismissal to show (1) that the prosecution engaged in
“simple mismanagement” of the case, and (2) that such conduct
prejudiced the defendant’s right to a fair trial.

Such prejudice incudes the right to a speedy trial and the “right to

be represented by counsel who has had sufficient opportunity to
adequately prepare a material part of his defense.”
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Brooks, at 384, quoting Michielli, at 240,

The trial court judge was fully aware of the legal standard set forth
in Michielli and found exactly the same type of prejudice had resulted
from the City’s mismanagement of the case. He noted that Stevens either
had to give up her right to effective assistance of counsel and a fair frial
with a prepated defense attorney, or she had to give up her right to a
speedy trial. “The government simply cannot force a defendant, a
stiminal defendant, to choose between these rights.” (Appendix O, p. 15).

“A trial court's power to dismiss charges is reviewable under the
manifest abuse of discretion standard, Discretion is abused when the trial
court's decision is manifestly unreasonable, or is exercised on untenable
grounds oz for untenable reasons. Michielli, 132 Wn.2d at 240 (citations
omitted).  The Municipal Court’s decision that the two part test for
dismissal had been met was not a manifest abuse of discretion. Indeed,
the only manifest abuse of discretion in this case was committed by the
Superior Court. The Supetior Court’s failure to apply the manifest abuse
of discretion review standard was itself a manifest abuse of discretion.

F. No matter what definition of “abuse of discretion” is used, the
Municipal Court’s conclusion that there was mismanagement
or arbitrary action was not an abuse of discretfion,

The City says:

The Superior Court found that, while there was “significant
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evidence” of prejudice to the defendant, there was mno
governmental misconduct or arbitrary action,

City's Answer, at 7. This statement essentially concedes the case, since it
shows that the Superior Court made its own determination — its own
“finding” (“it found”) - that there was no mismanagement ot arbitrary
actlon, But it is not within the Superior Court judge’s power fo make such
a determination himself, His only power was to decide whether the
Municipal Coutt’s decision was so unreasonable that no reasonable judge
would ever have made such é decision.

IL CONCLUSION

Stevens was entitled to have the Supetior Court apply the highly
deferential manifest abuse of discretion standard but she did not get it.
The Supetior Court’s failure to apply the manifest abuse of discretion
review standard to the Municipal Court’s decision constitutes a radical
departure from the usual course of judicial proceedings which warrants
discretionaty review under RAP 2.3(d)(4).

As the language from Michielli quoted above demonstrates,
althoﬁgh there are several different ways of articulating the manifest abuse
of discretion test, all of the phrases employed by Washington Courts state
the same basic test. The test is simply whether the appellate court can say
that the decision rendered below is unreasonable, which is the same thing

as saying the reasons given for the decision are untenable, or as saying that
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no reasonable judge would have made such a decision,

Tn this case, none of those things can be said about the Municipal
Coutt’s decision to dismiss the case, Obviously, (1) the trial judge did
have “tenable reasons” for concluding that mismanagement or arbitrary
govemme_ntal action has been shown; (2) it cannot be said that his decision
was “mantfestly unreasoneble”; and (3) it cannot be gaid that *no
reasonable judge” would have made the same decision,

The Superior Cowrt RALT judge violated both RALT 9.1(b) and
RALJ 9.1(g), and disregarded the cases that hold that an appellate judge
cannot reverse the dismissal of a criminal case absent a manifest abuse of
discretion. Moreover, this is a case that presents an fssue of public intetest
since hundreds of RALJ appeals are decided in this State every year, and
there is not a single published decision that alerts the Superior Court bench
to the danger of missing the important procedural distinétién between the
manner in which appellate review of factual determinations is conducted
when the decision under review is one that was made by a court of limited
jurisdiction rather than a Superior Court. Therefore discretionary review of

the decision below is also warranted under RAP 2.3(d)(3).
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Respeotfully submitted this 29™ day of January, 2016,

CARNEY BADLEY SPELLMAN, P.S,

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

The undetsigned certifies under penalty of petjury under the laws
of the State of Washington that I am an employse at Carney Badley
Speliman, P.S., over the age of 18 years, not a party to nor interested in the
above-entitled action, and competent to be a witness herein, On the date
stated below, I caused to be served a true and correct copy of the
foregoing document on the below-listed aftorney(s) of record by the
method(s) noted:

Xl Email and first-class United States mail, postage prepaid, to the
following;

Counsel for Petitioner Stevens:

Todd Maybrown

Allen Hansen Maybrown & Offenbecher, P.S.
600 Univeisity Street, Suite 3020

Seattle, WA 98101

Todd(@ahmiawyers.com

Counsel for Respondent City of Kirkland:
Tamara ., McElyea

Moberly & Roberts, PLLC

12040 98™ Avenue NE, Suite 101

Kirkiand, WA 98034-4217
tmeelyea@moberlyandroberts,comn

DATED this 29" day of January, 2016,

Deborah A. Groth, Legal Afsistant
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE
CITY OF KIRKLAND, ) No. 74300-7-1
)
Respondent, }
} COMMISSIONER'S RULING DENYING
V. ) DISCRETIONARY REVIEW
)
HOPE STEVENS, )
)
Petitioner. )
)

This case comes to this Court on a motion for discretionary review of a superior
court decision entered in a proceeding fo review a municipal court decision under RALJ
(rules for abpeal of decisions of court of limited jurisdiction)., Hope Stevéns, charged with
fourth degree assaults in municipal court, seeks discretionary review of a superior court
decision that reversed the dismissal of the charges and remanded for trial. The superior
court concluded that there is no supportable finding of governmental misconduct
warranting the extraordinary remedy of dismissal and that the municipal court conflate
the prosecutor’s discovery obligations with witnesses’ conduct. Stevens argues that the
superior court rejected the established abuse of discretion standard of review and failed
to accept the municipal court's implicit findings of governmental mismanagement. But
she fails to show that the superior court decision is in conflict with any Washington case,
that her appeal involves an Issue of public interest that should be determined by an
appellate court, or that the superior court so far departed from the accepted and uéual

course of judicial procesdings as to call for review by this Court. Review Is denied.
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FACTS

in June 2014, the City of Kirkland charged Hope Stevens with two counts of
domestic violence fourth degree assault in Kirkiand Municipal Court. The City alleged
that Stevens intentionally assaulted her half-sister Teresa Obert and Obert's teenage
son (Stevens' nephew) C.0. Stevens pleaded not guilty to the assault charges. She
asserts that she was the victim and that she was hit by her nephew C.O. with a stick.

Stevens’ counsel sought to either depose Obert and C.O. or interview them with a
court reporter, Obert and C.O. retained independent legal counsel. Counsel for Obert
and C.O. agreed to an informal interview, but not any recarding other than Stevens’
counsel taking notes, or participation by any “extraneous people,” including a court
reporter.) Stevens filed a motion for depositions, On November 4, 2014, the trial court
granted her motion and allowed her counse! to schedule depositions of Obert and C.0.

Stevens' counsel scheduled the depositions of Obert and C.O. for November 25,
2044 but re-scheduled the depositions for December 2, 2014 at the City's request.
Stevens' counsel served all parties with notices of the depositions. On the morning of
December 2, counsel for Obert and C.O. not.iﬁed Stevens’ counsel and the City's counsel
that C.0. was hospltalized. Counsel also asserted that neither Obert nor C.0. had been
subpoenaed for the depositions. Stevens' counsel responded that this case is governed
by Criminal Rules for Courts of Limited Jurisdiction (CrRLJ) 4.6, which requires only a
notice of deposition, not a subpoena, Obert and C.O. did not appear at the depositions.

Stevens filed a motion to dismiss under CrRLJ 4.7 and 8.3 or for alternative relief

1 Appendix to Answer to Mation for Discretionary Review (City App.) G(A) at 2 (October
23, 2014 6:01PM email).
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for Obert's and C.0O.'s refusal to be “interviewed and/or deposed.” The trial court
scheduled a hearing on the motion for December 30, 2014. Meanwhile, the City's
counsel arr'anged for Obert and C.O. to be available for depositions on December 19,
2014 and subpoenaed them to appear at the depositions.

On December 19, 2014, Obert and C.0. appeared with their counsel. Each of
their depositions lasted about 90 minutes. Both answered Stevens’ counsel’s questions,
but not all of them. In particular, C.O. did not answer questions about what medications
he was using at the time of the incident, his medical history, and his recent hospital stay,
C.0.’s counse! objected to those lines of questions by asserting doctor-patient privilege.

After the depositions, Stevens’ counsel filed a supplemental declaration in support
of the pending motion to dismiss. The transcript of the depositions was not available
then, but counsel asserted that Obert's and C.0.’s counsel made improper objections
and that the witnesses refused to answer questions that could be used to impeach them
at trial. Counsel asserted that during the depositions, Obert "repeatedly made malicious
claims” about Stevens.® Counsel also asserted that C.Q. admitted having burned the
stick he used to hit Stevens. Counsel also complained that the City had refused fo
provide its prosecutor's notes from the City's October 2014 interview of Obert and C.O.

On December 29, 2014 (22 days before the trial was set to begin on January 20,
2015), the City filed an amended witness list. The Clly added four witnesses and
disclosed their contact information and a summary of the witnesses’ expected testimony.

On December 30, 2014, about 1:00 p.m,, the frial court conducted a hearing on

Stevens’ motion to dismiss. After the hearing, the court ordered Obert and C.O. to

2 Appendix to Mation for Discretionary Review (Stevens App.) H.
3 Stevens App. | (supplemental declaration of Todd Maybrown) at 4 1 14.

3
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appear three days later on January 2, 2015 for second depositions to answer questions
about C.0.'s medical history and medications the court found relevant. The court also
ordered the City to produce its prosecutor’s interview notes by the end of that day over
the City's objection that the notes were privileged attorney work product® The City
produced the notes on that day and prepared subpoenas for Obert and C.O. to appear
for the ordered depositions. Because the postal service had gone out, the Clty arranged
for personal service by a Kirkland police officer. The City later reported that the officer
could not serve the subpoenas because no one answered the door. Counsel for Obert
and C.0 was out of the country. About 4:30 p.m. on that day, the City's counsel called
Obert to inform her of the depositions. Obert said: “I don't know if we can make that."

On January 2, 2015, Obert and C.O. did not appear at the ordered depositions.
Stevens filed a renewed motion to dismiss under CrRLJ 8.3(b), arguing that the "City's
gross mismanagement in this case calis for the extraordinary remedy of dismissal.”

On January 8, 2015, about 1:00 p.m., the trial court conducted a hearing and
ordered Obert and C.O, to appear two days later on January 8, 2016 for depositions.
The court also ordered all parties to reconvene on January 13, 2015. The City prepared
subpoenas for the witnesses to appear for the ordered depositions and again arranged
for a Kirkland police officer to personally serve the witnesses with the subpoenas. The
City's counsel later reported that Jeff Obert answered the door when the officer

atternpted to serve the subpoenas and that Jeff Obert told the officer that Teresa Obert

4 Seg State v, Garcla, 45 Wn, App. 132, 137-38, 724 P.2d 412 (1988) (prosecutor's notes
are not per se work product, and the State failed to show the notes were protected work product
when the prosecutor did not assert that her notes contained her opinions, theories, or
conclusions but resisted disclosure on the basis that the notes were incomplete).

5 City App. F (declaration of Lacey Offutt) at 3 ] 22,

8 Stevens App. L {renewed motion to dismiss) at 7.
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and C.O. were out of the state. The City's counsel unsuccessfully attempted several
times to make direct contact with Teresa Obert. On the same day (January 6), the
prosecutor gave a notice of the depositions to counsel for Obert and C.0. by phone. On
January 8, Obert and C.O. did not appear at the ordered depositions.

On January 13, 2015, the trial court conducted a hearing and dismissed all
charges under CrRLJ 4.7 and 8.3(b). The court incorporated its oral rulings of November
6 and December 30, 2014 and January 6 and 13, 2015, The court noted that the
“pattern of the City's witnesses’ failure to cooperate with defense interviews is well
documented.”” It also noted that the Clty filed an amended witness list to add four
witheases “more than six months after the gavernment filed charges against the
defendant, and less than two weeks before trial readiness[.]'* The court noted that
according to Stevens’ counsel, the added witnesses had refused to talk to counsel. The
court stated that because Stevens’ speedy trial right would expire on February 2, 2015,
the case would have to go to trial on January 20, 2015. The court stated that the City
could not force Stevens to choose between her right to speedy trial on one hand and her
right to effective assistance of counsel, confrontation, and due process on the other:

A dismissal of a criminal prosecution is an extraordinary remedy, as both

counsel bring up many times, available only if the accused rights have

been prejudiced to the degree that the accused right to & fair trial has been

materially affected, in that the defendant is now at the point where she is

compelled to choose between two distinct rights, either proceed as
scheduled and hear testimony from many witnesses for the first time during

trial, thereby violating her effective assistance of counsel, right to confront

witnesses, and right to fair due process, or give up her right to speedy trial

and ask for yet another extension in hopes the witnesses may cooperate.
The government simply cannot force a defendant, a criminal defendant, to

7 Stevens App. P; RP (Jan. 13, 2015) at 10,
§ Stevens App. P; RP (Jan. 13, 2015) at 12

5
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choose between these rights .l

The City appealed the dismissal to King County Superior Court. The City argusd
that the trial court abused its discretion in resorting to the extraordinary remedy of
dismissal without considering any less drastic remedy. 1t argued that adding witnesses
22 days before trial did not rise to the level of egregious governmental conduct found by
the courts to justify dismissal. The City argued that the trial court improperly conflated
the City's obligations with the witnesses' conduct.

Stevens responded that the trial court found “very clear discovery violations” when
“these witnesses are wiilfully failing to abide by these orders. And that's sufficient.”?
She argued that CrRLJ 4.7 “does not say in that section anywhere that the wiliful
violation of the order must be by the prosecutor. It doesn’t say that."'! She also argued
that the trial court found the City's mismanagement based on its adding witnesses six
months after the setting of the trial and less than two weeks hefore trial readiness.

After a hearing, the superior court reversed the dismissal as an abuse of
discretion and remanded fo the municipal court for trial. The court reasoned that
dismissal “requires willful or arbitrary action on the part of the government, not on the
basis of the withesses."2 The court rejected Stevens' argument that if it believed the
municipal court did not enter sufficient findings, it could remand for the municipal court to
enter finings of “gross mismanagement’ or "gross negligence on the part of the

prosecutors.””® The superior court explained that "there wouldn't be any basis for

9 Stevens App. P; RP (Jan. 13, 2016) at 15.
1 Gity App. S; RP (Oct. 2, 2015) at 8.

" City App. S: RP (Oct. 2, 2015) at 9.

2 City App. S; RP (Oct. 2, 2015) at 14,

8 Gity App. S; RP (Oct, 2, 2015) at 11.
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entering those findings.”* The court said;

There, there clearly is not evidence of gross mismanagement or arbitrary

action, or willful violations by the prosecuting agency. Now there is by the

witnesses.  But, but, but youre conflating the witnesses with the

prosecuting entity.!"!

Stevens filed a notice for discrationary review to this Court.

DECISION

Stevens seeks discretionary review of the superior court’s decision that reversed
the dismissal and remanded to the municipal court for tiial. This Court may accept
review of a superior court decision entered on review of a municlpal court decision, only

if the petitioning party (Stevens) satisfies one of the following criteria under RAP 2.3(d):

Discretionary review of a superior court decision entered in a proceeding to
review a decision of a court of limited jurisdiction will be accepted only:

(1) If the decision of the superior court is in conflict with a decision of
the Court of Appeals or the Supreme Court; or

(2)  If a significant question of law under the Constitution of the State of
Washington or of the United States is involved; or

(3)  If the decision involves an issue of public interest which should be
determined by an appellate court; or

(4)  If the superior court has so far departed from the accepted and
usual course of judicial proceedings, or so far sanctioned such a
departure by the court of limited jurisdiction, as to call for review by
the appellate court.®]
Stevens secks review under RAP 2.3(d)(1) (confiict), (3) (issue of public interest),
and (4) (far departure from the accepted and usual course of judicial proceadings). She

makes two primary arguments. First, she argues that the superior court erroneously

“ Gity App. S; RP (Oct. 2, 2015) at 11,
15 City App. S; RP (Oct. 2, 2015) at 12,
18 RAP 2.3(d).
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rejected the established abuse of discretion standard of review. Second, she argues that
the court violated RALJ 9.1(b), which requires the court to accept all findings, including
unspoken ones that can reasonably be inferred from the lower court's decision. But
nelither argument demonstrates any conflict with Washington precedent, any issue of
public interest that should be determined by this Court, or such a far departure from the
accepted and usual course of judicial proceedings that calls for review by this Court.

The municipal court dismissed the charges under CrRLJ 4.7 and 8.3(b). Under
CrRLJ 4.7, a trial court may dismiss the action “if the court determines that failure to
comply with an applicable discovery rule or an order issued pursuant thereto is the result
of a willful violation or of gross negligence and that the defendant was prejudiced by
such failure.”” Under CrRLJ 8.3({b), a court “may dismiss any criminal prosecution due
to arbitrary action or governmental misconduct when there has been prejudice to the
rights of the accused which materially affect the accused’s right to a fair trial. The court
shall set forth its reasons in a written order.”'® A dismissal of charges “is an
extraordinary remedy, one to which a trial court should turn only as a last resort.”® A
trial court should conslder ‘intermediate remedial steps” before ‘“ordering the
extraordinary remedy of dismissal’® Our Supreme Court has repeatedly and
“unequivocally” stated that dismissal “is unwarranted in cases where suppression of

avidence may eliminate whatever prejudice is caused by governmental misconduct.”!

17 OrRLJ 4,7(g)(7)(D).

12 CrRLJ 8.3(h).

18 Gity of Seattle v. Hollfield, 170 Whn.2d 230, 237, 240 P.3d 1162 (2010) (citation
omitted).

20 Holifield, 170 Wn,2d at 237 (citation omitted).

21 14, (citation omitted).
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A dismissal of charges is reviewed for a manifest abuse of discretion.22 Stevens

quotes the following dialogue between her counsel and the superior court to argue that

the court erroneously rejected the proper abuse of discretion standard of review:

COUNSEL: But here we're, the question is whether any reasonable judge
in Washington, faced with these circumstances, could have
reached the decision it reached?

COURT: No, that's not the proper . . . | realize that there are cases that
articulate the standard that way but that, that's a fundamental
misstatement of what, what the, abusive discretion means.
It's a decision made for untenable grounds or for untenable
reasons. And the untenable grounds here is that there is no
finding by the trial court of a governmental misconduct or
arbitrary action. /2%

"Discretion is abusad when the trial court's decision is manifestly unreasonable, or
is exercised on untenable grounds or for untenable reasons."* A trial court's decision is
“manifestly unreasonable” if the court adopts a view "that no reasonable person would
take.”28 A trial court abuses its discretion “if the court relles on unsupported facts, takes
a view that no reasonable person would take, appiies the wrong legal standard, or bases
its ruling on an erroneous view of the law,"® If "there is no evidence of arbitrary
prosecutorial action nor governmental misconduct (including mismanagement of the
case . . .), the court’s dismissal will be reversed."#

Here, the superior court’é oral ruling, viewed in its entirety, appears to apply the

correct standard. The court concluded that the dismissal was based on untenable

22 State v. Michielll, 132 Wn.2d 229, 240, 937 P.2d 587 (1897).

2 City App. S; RP (Oct. 2, 2015) at 15 (emphasis added).

24 Michlelli, 132 Wn.2d at 240 (emphasis added).

26 Yousoufian v. Office of Ron Slms, 168 Wn.2d 444, 458-59, 229 P.3d 735 (2010)
(cltation omitted); State v. Hopson, 113 Wn.2d 273, 284, 778 P.2d 1014 (1989) ("An appellate
court finds abuse only ‘when no reasonable judge would have reached the same conclusion.™)

28 State v, Slacum, 183 Wn. App. 438, 449, 333 P.3d 541 (2014).

¥ State v. Blackwell, 120 Wn.2d 822, 832, 845 P.2d 1017 (1993) (citation omitted).
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grounds — dismissal without a supportable finding of the City's arbitrary action or
misconduct warranting dismissal. Specifically, the court concluded that the trial court
improperly conflated the City's obligations with the witnesses' conduct.  Stevens’
contrary argument does not satisfy any of the criteria for review under RAP 2.3(d).

Stevens asserts that the superior court was “fixated on” the lack of written findings
and conclusions, Inconsistent with RALJ 8.1(b)(2). The rule provides as follows:

The superior court shall accept those factual determinations supported by

substantial evidence in the record (1) which were expressly made by the

court of limited jurisdiction, or {2) that may reasonably be inferred from the

judgment of the court of limited jurisdiction "

in support of her assertion, Stevens quotes the following statement by the
superior court; “But obviously one of the problems we have here is there weren’t actual
written findings and conclusions entered.”® But the court also stated:

Well, I'm certainly happy to infer Mr. Maybrown, if you can point me to

something in the record that, that would allow me fo infer that the Court

actually found governmental misconduct or arbitrary action on the basis of

something, of, you know, but there, it isn’t there 1%

The superior court concluded that there was nho evidence to support a finding, if
any, of the City's misconduct or arbitrary action that would warrant dismissal.®' Under
RALJ 9.1(b)(2), a finding must be supported by substantial evidence. The record does
not appear to support the premise of Stevens’ apparent argument that the superior court
reversad the dismissal simply because the municipal court falled to enter written findings.

In her reply brief, Stevens argues that the evidence supports a finding of the

City's mismanagement, that the Gity's failure to timely provide discovery constitutes

2 RALJ9.1(b).

- 2 City App. 8; RP (Oct. 2, 2016) at 7.
% City App. S; RP (Oct. 2, 2015) at 18,
" Clty App. S; RP (Oct, 2, 2015) at 12.
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mismanagement, and that the superior court's decision is in conflict with Brooks®* and

Michlelli.3® But her motion for discretionary review did not cite Brooks or Michielli or
argue that these cases present a conflict for review under RAP 2.3(d)(1). "An issue
ralsed and argued for the first time in a reply brief is too late to warrant consideration."34

| did consider Stevens’ argument in her reply brief. But Brooks and Michiell;

appear distinguishable and do not present a conflict for review. Also, Stevens’ argument
about the sufficiency of the evidence is specific o the facts of this case and does not
present an issue of public interest that warrants discretionary review. Nor does she
explain how the superior court so far departed from the accepted and usual course of
judicial proceedings In concluding that the evidence did not support the City's
misconduct or mismanagement sufficient to justify the extraordinary remedy of dismissal.
At most, she asserts a legal error, not a far departure from the judicial proceedings.
Brooks involved “severe governmental mismanagement,” including a failure to
produce 60-page victim statement, lead detective’s report, the entire police file, witness
names, and multiple other documents routinely produced in discovery.¥ The State’s

fallure to comply with Its discovery obligations forced the coutt to continue trial. The trial

32 State v, Brooks, 149 Wn. App. 373, 203 P.3d 387 (2009).

3% State v, Michielli, 132 Wn.2d 229, 937 P.2d 587 (1987).

3 Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 809, 828 P.2d 549 (1992).
In her motion for discretionary review, Stevens argued in one sentence and a footnots, without
citation to any authorlty, that "the record is replete with facts that support the trial court's judge's
decislon and from which a finding of governmental mismanagement of the case can reasonably
be infetred.” Motion for Discretionary Review at 20, 20 n.18. An appellate court may decline to
consider argument raised in a footnote or without sufficient analysis. See State v, NE., 70 Wn.
App. 602, 606 n.3, 854 P.2d 672 (1983) (declining to address argument raised in a footnote);
Holland v. City of Tacoma, 90 Wn. App. 533, 538, 954 P.2d 29¢ (1998) ("Passing treatment of an
issue or lack of reasoned argument is insufficient to merit judicial consideration.”).

3 Brooks, 149 Wn, App. at 393 (“The trial court here faced very difficult decisions caused
by the severe governmental mismahagement, which in turm affected the accuseds’ ability to
receive a falr trial.”),
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court in Brooks stated: “Dumping the amount of information into the lap of the defense

attorneys subsequent to the omnibus hearing and on the day of trial when it was not
newly created or discovered and which had been available for weeks is simply unfair and
unacceptable.”® On appeal from the dismissal, Division Two of this Court stated that

although dismissal is an extraordinary remedy, Brooks was “"an extraordinary case”

where the trial court, despite multiple continuances, “was unable to get the State to
comply with its discovery order, even on the eve of trial.”’

. Michielli involved a prosecutor's decision to add four new charges three business
days before trial, although the prosecutor admittedly had all the information and evidence
supporting those charges months earlier.®® The Supreme Court stated that the facts
“strongly suggest that the prosecutor’s delay in adding the extra charges was done to
harass Defendant.”®® The court held that the trial court did not abuse its discretion in
dismissing the charges under CrR 8.3(b), stating: "Even though the resulting prejudice
to Defendant's speedy trial right may not have been extreme, the State's dealing with
Defendant would appear unfair to any reasonable person."?

In view of the record, neither Brooks nor Michislli appears analogous to the facts

of this case. Stevens argues that “gross mismanagement’ is not required and that
“simple mismanagement” is sufficient. Governmental misconduct “need not be of an evil
or dishonest nature; simple mismanagement is sufficient.™! But "Washington courts

have clearly maintained that dismissal is an extraordinary remedy to which the court

% Brooks, 149 Wn. App. at 387,

¥ Id, at 393.

% See Michielli, 132 Wn.2d at 233, 244,

% [d. at 244,

40 1d. at 246,

41 State v, Wilson, 149 Wn.2d 1, 9, 65 P.3d 657 (2003).
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should resort only in ‘'truly egregious cases of mismanagement or misconduct.™? For
example, when the State’s key witness (victim) refused to cooperate with the defense
and did not meet court-imposed deadlines for an interview by the defense, our Supreme
Court held that dismissal was improper and was properly reversed where the prosecutor
“did not engage In unfair gamesmanship, nor did he egregiously neglect his obligation.”?

Stevens fails to demonstrate that the superior court’s decision is in conflict with
any Washington precedent, that her appeal involves an issue of public interest that

should be determined by this Court, or that the superlor court so far departed from the

accepted and usual course of judicial proceedings as to call for review by this Court.

Discrationary review ls not warranted under RAP 2.3(d).

Therefore, it is
ORDERED that discretionary review is denied.

th
Done this __| ____ day of June, 2016,

Vb Banasans,

Court Conghissioner
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COURT OF APPEALS, DIVISION 1
OF THE STATE OF WASHINGTON

CITY OF KIRKLAND,
Respondent, NO. 74300-7-1
V. PETITIONER’S MOTION
HOPE STEVENS, TO MODIFY
i COMMISSIONER’S
Petitioner RULING

1, IDENTITY OF MOVING PARTY

Hope Stevens, Petitioner, seeks the relief designated below.

2. STATEMENT OF RELIEF SOUGHT

Pursuant to RAP 17.7 and RAP 2.3(d), Petitioner asks the Court to
modify the ruling of Commissioner Masako Kanazawa denying
discretionary review, and to enter a ruling granting discretionary review,

3. FACTS RELEVANT TO MOTION

Petitioner was charged in Kirkland Municipal Court with two counts

of Assault 4 for allegedly assaulting Teresa Obert and Obert’s teenage son
C.0. “Stevens asserts that she was the victim and that she was hit by her
nephew C.O, with a stick,” Comimissioner's Ruling, at 2. As she attempted
to prepare for trial, petitioner encountered serious difficulties obtaining
discovery. Some of her difficulties were created by the witnesses C.0. and
Teresa Obert, Other difficulties were created by the conduct of the

prosecutor for the City of Kirkland.
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The prosecution’s witnesses repeatedly refused to comply with the
trial court’s discovery orders. On November 6, 2014, the Municipal Court
judge granted Petitioner’s motion for leave to take their depositions.
Although initially scheduled for November 26, 2014, at the request of the
prosecution their depositions were rescheduled to December 2, 2014,
Commissioner s Ruling, at2. But on that date the witnesses failed to appear.
Id. at 2-3. A new deposition date of December 19, 2014 was set, and the
witnesses appeared for deposition on that date, but they refused to answer
several relevant questions, Id. at 3. On December 30, 2014, the trial court
ordered them to submit to another deposition on Janvary 2, 2015 and to
answer the relevant questions, but on that date the witnesses failed to appear
again. Id. at 3-4. The trial judge issued yet another order directing them to
appear for a deposition on January 8, 2015, but for the third time the
witnesses failed to appear for deposition, Id at 4-5.

Petitioner’'s counsel also encountered difﬁcuiﬁes obtaining
discovery from the prosecution. Although the Commissioner fails to
mention it in her ruling, when Petitioner made a discovety request for copies
of the prosecutor’s notes of their own witness interviews, the City refused
to produce them, claiming that they were protected by the work product
privilege. The City persisted in refusing to produce these notes, even after

‘Petitioner cited the case of State v. Garcia, 45 Wn.App. 132, 724 P.2d 412

PETITIONER’S MOTION TO MODIFY
COMMISSIONER'S RULING -2

STEO85-0001 AP-Motion to Modify Commissioner's Ruling - Div




(1986).! Garcia specifically rejected the argument that a prosecutor’s notes
of a witness interview were per se work product. Id. at 138,

Petitioner also sought fo examine the stick that witness C.0, had hit
her with, but she was informed that the investigating police officers failed
to collect this piece of evidence when they responded to take the witnesses’
complaint.?

Petitioner filed a motion seeking an order of dismissal pursuant {o
CrRLJ 8.3, and the trial court judge held three separate hearings on this
motion. At the first hearing, held on December 30, 2014, the trial court
judge ordered the City to immediately produce to Petitioner the prosecutors’
notes of its own witness interviews. RP 1, 29, The court also faulted the
prosecutor for delaying before setting a new deposition date when the
witnesses failed to appear for their deposition on December 2, 2014. RP I,
263 But the trial judge declined to dismiss the charges at that time,
choosing instead to enter remedial orders,

Also on December 30%, the City prosecutors chose to amend their

witness list and to add four new witnesses including two expert witnesses.”

L See Appendix I, §25 in Appendices to Motion for Discretionary Review.

2 Appendix 1, 1129-30.

3 On December 11, 2014, gffer the court scheduled this hearing to address defense
counsel’s motion to dismiss, the prosecutors called defonse counsel indicating that the
witnesses would now agree to a deposition on December 19, 2014.” (Itallos added).

* Appendix K. to Motion for Discretionary Review. A copy of the City’s supplemental
witness list is also attached to this brief as Appendix A,
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As the trial judge later noted, the City never offered any explanation as to
why these witnesses were not added until six months afier the charges were
initially filed. RP 1V, 13.

When the witnesses failed to appear for deposition on January 2,
20185, Petitioner filed a renewed motion to dismiss, and the trial judge heard
that motion on January 6, 2015, For the second time, the trial judge declined
to grant the motion, choosing instead to give the witnesses yet another
chance to appear for deposition, and ordering Petitioner’s counsel to see if
he could obtain discovery from the prosecution’s four new witnesses. RP
11, 30.

It was not until the trial court held its third hearing on Petitioner’s
motion to dismiss that the trial comt judge granted that motion on January
13, 20155 At that hearing the trial judge was informed that Petitioner’s
counsel had not been able tQ interview any of the City’s four new witnesses;
both of the recently disclosed expert witnesses refused to be interviewed
because they had not been subpoenaed by the prosecution for trial and
because they had not been supplied with a patient release form.

When the trial judge orally granted the Petitioner’s motion to

dismiss, Petitioner’s counsel raised the question of whether the court

$ Appendix P to Motion for Discretionary Review.
6 Appendix N, 8 to Mation for Discretionary Review.
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wanted to enter written findings. The eourt asked the prosecutor if she
wanted to be heard on that question but she declined the invitation to speak
to that issue:

MR. MAYBROWN: Your Honor, I have an order which
reflects what the court has considered and incorporates the
court’s oral ruling, If that would be sufficient with the court,
that would be sufficient with the defense. If the court wants
us to prepare findings, we would preparc findings and
conclusions. I'm satisfied either way, but I'll defer to the
court, And perhaps the prosecutor would have -

THE COURT: Does the prosecutor wish to be heard?

MS. McELYEA.: No, your Honot.

THE COURT: Then I’ll sign your order, Counsel.

RP ML, 16-17.

In his oral ruling granting Petitioner’s motion to dismiss, the
Municipal Coutt judge specifically faulted the City for disclosing four new
witnesses two weeks before the readiness hearing, one of whom had left the
State.

[O]n December 30, 2014, more than six months after the
government filed charges against the defendant, and less
than two weeks before trial readiness, the Clty filed an
additional witness list endorsing four additional witnesses,
The witness list inchuded two medical health professionals,
doctor and a physician’s assistant. Both apparently took part
in examining the alieged victim/witness after the assault,

The defense again moved lo dismiss charges, ciling
mismanagement on the part of the prosecutors by waiting
over six months to endorse expert witnesses only daps
before the trial, Again, [on January 6™] the court chose to

PETITIONER'S MOTION TO MODIFY
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reserve tuling and urged defense counsel to attempt to
tnterview the newly-endorsed witnesses with the time left
before trial,

Today, according to declarations filed by the defense, the
two medical professionals bave declined to discuss their
involvement in this case citing privilege. It’s interesting to
note that the government has endorsed two doctor
witnesses, albeit lnte, to lestify as fo the condition of the
alleged victim following the altercation. Still, both medical
witnesses are refusing to discuss the case with the defense.
Consequently, the defendant will hear this crucial testimony
for the first {ime during trial in front of the jury. The
testimony, and that of others — this testimony, and that of
others, will be a complete surprise to the defendant.

According to defense counsel, the third witnesy endorsed by
the City on December 30", 2014 is Jeffrey Obert. . . . Mr.
Obetrt declined to appear for the [defense] interview.

The fourth witness added fo the government’s list on
December 30, 2014 is a Corey Parks. According to the
declaration filed by the defense, this witness lives in Florida
and has also declined to be interviewed over the phone.
According to the declaration, Ms. Parks states she has not
received a subpoena lo appear in court . . .

Consequently, there are four witnesses that have all refused
to taik to defense counsel. These witnesses were added to
the government’s witness list less than two weeks before
trial readiness and more than six months after charges
were filed . . . .

RP III, 12-14 (emphasis added). Acknowledging that “a dismissal of a
criminal prosecution is an extraordinary remedy,” the municipal court judge
concluded that he had no choice but to grant the requested dismissal because
“the govetnment simply cannot force a defendant, a criminal defendant, to

choose between” her right to a speedy trial, and her due process rights to
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adequately prepare for trial, RP III, 15-16, The Municipal Court’s written
order dismissing the charges with prejudice states: “IN REACHING THIS
DECISION the Court further incorporates its oral rulings of November 6,
2014, December 30, 2014, January 6, 2015 and Janvary 13, 2015).*7

The City of Kirkland appealed the dismissal to the King County
Superior Court. Bven though the City had expressly declined to comment
when asked in the Municipal Court if the City thought written findings of
fact and conclusions of law were necessaty, in the Superior Court the City
complained that the Municipal Court judge never made any finding that the
City did something wrong. RP IV, 7. Petitioner Stevens responded that the
prosecution’s delay in waiting to identify four new witnesses, including two
experts, until less than two weeks before readiness hearing, was
governmental misconduct which “deprived the defense of any fair
opportunity to prepate the case for trial, and the Cow so found.” RP IV, 7.
But the Superior Court RALJ judge did not agree that it was clear that the
Municipal Court “so found,” and he faulted the Municipal Court judge for
not entering any written findings of fact and conclusions of law:

COURT: Well, I guess I'm, I’m not sure the Court so found,

The Court certainty said that the defense was presented with

enormous difficulties by this case. But obviously one of the

problems we have here is there weren’t actual written

findings and conclusions entered, There are oral statements
by the judge in making his decision. And certainly he

7 Appendix P to Motion for Discretionary Review,
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substantially agrees with you, Mr. Maybrown, that there were
enormous difficulties presented to the defense. I‘m nof sure
that he actually made a finding that it, that it prevented the
defense from, from going forward,

RP IV, 7-8 (emphasis added).
Stevens’ counsel replied noting that the RALJ 9.1(b) requires the
Superior Court to accept the “implicit” findings made by the trial court:

MR. MAYBROWN: Well, first of all, under the RALJ rules,

because the courts of limited jurisdiction are somewhat less
formal than these provisions, there’s a very specific rule, 9.18
that says the Court must accept all findings, both explicitly
made and implicit in the Court’s findings. '

Here what the Court very clearly found is that endorsing these
witnesses six months after the trial had been set, less than two
weeks before readiness without any explanation or
justification was mismanagement.

RP IV, 8 (emphasis added). Defense counsel also noted that the City had
foregone the opportunity to have wriften findings entered. RP IV, 8.8
Petitioner’s counsel pointed out that the Municipal Court judge’s
decision to dismiss was reviewable under the abuse of discretion standard
which precludes reversal unless the appellate court concludes that no
reasonable person could have reached the conclusion that the trial court
judge reached. RP IV, 15. But the Superior Court RALJ judge asserted that

this was not a correct statement of the abuse of discretion standard. RP 1V,

8 “[At the hearing] 1 asked whether the court wanted to enter written findings or
conclusions ... [T]he prosecutor did not want to be heard on this so the prosecutor did not
seek the entry of findings.” ‘
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15, The Supetior Court judge said the proper standard was whether the trial
court’s decision rested on untenable grounds, and he went on to rule that the
Municipal Court judge’s decision was “untenable” because the Municipal
Court judge did not make a finding of governmental misconduct:

MR. MAYBROWN: . . . [TJhe question is whether any
reasonable judge in Washington, faced with these
circumstances, could have reached the decision it [the
Municipal Court] reached,

COURT: No, that’s not the proper... | realize that there are
cases that articulate the standard that way but that, that’s a
Sfundamental misstatement of what, what the, abusive [sic]
discretion means, It's a decision made for untenable grounds
or for untenable reasons. And the untenable grounds here is
that there is no finding by the trial court of a governmental
misconduct or arbitrary action.

RP IV, 15 (emphasis added). The Supetior Court then entered this order:

The above entitled court having heard a motion to remand this
case back to the trial court for an abuse of discretion under 8.3
and 4.7,

IT IS HEREBY ORDERED THAT this case be remanded
back to the trial court for a trial. Court finds there was an abuse
of discretion.’

4, ISSUES FOR REVIEW BY A PANEL OF JUDGES

(a)  The Superior Court, sitting as an appellate court, held that
the Municipal Court’s decision to dismiss the charges was
based on “untenable grounds” because the Municipal Court
never made any finding that there was governmental
misconduct, Was this ruling erroneous because RALJ
9,1(b)(2) mandates that the appellate court “shall accept

® Appendix A to Motion for Discretionary Review.
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a,

those factual determinations . . . that may be reasonably
infetred from the judgment” of the Municipal Court?

(b) Is the question of whether written findings of fact and
conclusions of law are required when a Municipal Court
dismisses a prosecution a question of substantial public
interest given that there is no published appellate decision
that addresses the part of RALJ 9.1.(b)(2) which requires
appellate court acceptance of all “reasonably inferable”
factual determinations?

(¢)  The Superior Court ruled that the test for an abuse of
discretion was not whether any reasonable judge could have
made the decision that the trial judge made, Was this ruling
in conflict with the decisions of the Washington Supreme
Court in State v, Hopson, 113 Wn.2d 273, 284, 778 P.2d
1014 (1989); State v. Emery, 174 Wn.2d 741, 765, 278 P.3d
653 (2012); State v. Rodriguez, 146 Wn.2d 260,269, 45 P.3d
541 (2002); State v. Woods, 143 Wn,2d 561, 595, 23 P.3d
1046 (2001); and State v. Bourgeois, 133 Wn.2d 389, 406,
945 P.2d 1120 (2014).

GROUNDS FOR RELIEF AND ARGUMENT

Whether explicit “findings” are required when a Municipal
Court dismisses a case, notwithstanding the fact that RALJ
9.1(h)(2) requires a reviewing Superior Court to accept all
factual determinations “that may be reasonably inferred from
the judgment,” is an issue of public interest that should be
decided by an appellate court. RAP 2.3(d)(3).

The Superior Court was fixated on what it erroneously saw as a

“problem™:

But obviously one of the problems we have here is there
weren’t actual written findings and conclusions entered.
There are oral statements by the judge in making his
decision,

RP 1V, 7 (emphasis added).
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But the RALJ rules specifically recognize that wtitten findings of
fact ate not required in courts of limited jurisdiction. RALJ 9.1(b),
specifically refers to two types of “factual determinations.” Subsection
(b)(1) refers to factual determinations “which were expressly made by the
court of limited jurisdiction” and subsection (b)(2) refers to factual
determinations “that may reasonably be inferred from the judgment of the
court of limited jurisdiction.” The rule recognizes that sometimes a
municipal court judge will “expressly” make factual determinations, but at
other times the court will not say anything — either orally or in writing —
about its factual determinations, In the latter situation the appellate court is
required to accept any factual determination that can reasonably be inferred
“from the judgment.”

RALJ 9.1(b)(2) accommodates the generally informal nature of
judging that takes place in the municipal courts. The rule recognizes that it
would be completeiy unworkable to require the judges of these courts to
support all their decisions with written FF&CL. Instead of requiring such
findings, RALJ 9.1(b)(2) requires appellate courts to accept all reasonably
inferable findings that could support the judgment of the lower court.

In her ruling denying discretionary review, the Commissioner
acknowledges that the Superior Court judge said that “one of the problems”

with the Municipal Court’s dismissal order was that “there weren’t actual
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written findings and conclusions entered.” Commissioner’s Ruling, at 10.
The Commissioner reasons, however, that because the Superior Court judge
went on to make an additional statement about “the record,” that there was
no violation of RALJ 9.1(b)(2). The Comumissioner states:

But the [Superior] court also stated:

Well, I'm certainly happy to infer Mr. Maybrown, if you can

point me to something in the record that, that would allow

me to infer that the Cowrt actually found governmental

misconduct or arbitrary action on the basis of something, of,
you know, but there, it isn’t here,

RP 1V, 16,

Petitioner respectfully submits that the Commissioner has
misconstrued RALJ 9.1(b)(2). The Rule mandates acceptance of findings
that can be inferred “from the judgment.” The Rule does not limit its
mandate to findings that can be inferred from the municipal court’s oral
remarks.

Moreover, the Commissioner states that the superior court judge
“concluded that there was no evidence to support a finding, if any, of the
City’s misconduct or arbitrary action that would watrant dismissal.”
Commissioner’s Ruling, at 10. But that is not an accurate statement of what
the Supetior Court judge actually seid. What he explicitly said is that he
was “not sure” what the Municipal Court judge found. Petitioner’s counsel

told the Superior Court “you have the City endorsing” four nhew witnesses
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“six months after the case was filed [and] less than two weeks before the
readiness . . . . This deprived the defense of any fair opportunity to prepare
the case for trial, and the Court so found” RP IV, 7. And in reply the
Superior Court judge responded:

COURT: Well, I guess I'n1, ’m not sure the Court so found.
RPIV,7

The Superior Court judge did nof say, there was insufficient
evidence fo support the Municipal Court judge’s factual determinations.
Instead, he said it was simply unclear to him what the Municipal Court
judge found.

Moreover, the Commissioner’s conclusion that what the Superior
Court judge really did was find a lack of substantial evidence to suppott the
Municipal Court’s “inferred” finding of governmental mismanagement is
completely inconsistent with the Superior Court’s comment to Petitioner’s
counsel that he might still prevail on remand because the Municipal Court
might ultimately enter the writlen findings that the Superior Court judge
(erroneously) believed were required. The Superior Court judge said that
while the municipal eourt discussed prejudice fo the defendant, he did not
discuss the requirement of governmental mismanagement, And yet he said
this defect could be cured on remand:

Now, you may very well be able to accomplish the same
result for your client upon remand.
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RP 1V, 17.

Petitioner’s counsel complained that the case should not have to go
back for the entry of written findings when the City prosecutors were
expressly asked whether they wanted written findings to be entered and they
expressly declined to address that question, RP 1V, 18. But the Superior
Court ruled that nevertheless written findings were necessary:

And so T think that, that yos, that you need to go back to the
trial court and go through the process again,

RP 1V, 19,

Petitioner submits that the RALJ judge was wrong because no such
written findings are necessary and RALJ 9.1(b)(2) explicitly says so. But
RALJ 9.1(b)(2) is not a well known rule. There is only one published
decision that makes even a passing reference fo RALJ 9.1(b). Stafe v.
Basson, 105 Wn.2d 314, 714 P.2d 1188 (1986) states that because the
Superior Court was sitting as an appellate court, RALT 9,1(b) applied, and
thus it was improper for the Superior Cowt to make its own evaluation of
the evidence. But Basson only addresses subsection (b)(1) which requires
acceptance of all findings “supported by substantial evidence”; it does not
address subsection (b)(2) which requires acceptance of all “reasonably
inferred” findings.

Because there is no published opinion analyzing subsection (b)(2),

this case presents a question of substantial public interest. In the absence of
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a published decision, other Superior Court judges are likely to make the
same mistake that the Superior Coutt judge made in this case, and they too
will fail to follow the Rule’s mandate that they must accept all factual
determinations that are reasonably inferable from the judgment,

In the present case, the record is replete with facts that support the
trial court judge’s decision and from which a finding of governmental
mismanagement of the case can reasonably be inferred.'® The Superior
Court’s decision remanding this case for trial ignores all of the Municipal
Court judge’s oral statements, all the reasonable inferences that can be
drawn from the judgment dismissing the case, and the clear command of the
applicable appellate rule.

b. The Superior Court’s decision conflicts with numerous

Washington Supreme Court cases which state the proper

test for determining whether a trial court has abused its
discretion.

The test for deciding whether an abuse of discretion has occurred is
well established: “An appellate court finds sbuse [of discretion] only when

no reasonable judge would have reached the same conclusion.” Stafe v.

10 For example, there was unrebutled evidence that the police failed to collget physical
evidence that supported the self-defense defense; the prosecutors delayed the deposition of
their witnesses; failed to promptly reschedule them when the witnesses failed fo appean;
refused to provide discovery of their own interview notes; defended their refusal with a
frivolous claim of work-product privilege; waited for six months to identify four new
withesses just two weeks before the readiness hearing; failed to subpoena their belatedly
disclosed experts; and failed to provide their experts with medical releases thus making it
impossible for defense counsel to interview them.

/
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Hopson, 113 Wn.2d 273, 284, 778 P.2d 1014 (1989). This test has been
around for a long time and is often cited. Accord Emery, 174 Wn.2d at 765,
Rodriguez, 146 Wn.2d at 269; Woods, 143 Wn.2d at 595; Bourgeois, 133
Wn.2d at 406. Petitioner’s counsel said that this was the applicable
standard. But the Superior Court said that it was nof the proper test, and
that even though “there are cases that articulate the standard that way, but
that, that's a fundamental misstatement of what, what the, abusive [sic]
discretion means.” RP IV, 15,

The Superior Court was wrong. That standard is not a misstatemeﬁt
of the proper appellate test for determining whether an abuse of discretion
has occurred. The Superior Court’s rejection of this test is contrary fo
dozens of Washington decisions and his refusal to apply this test was a
radical departure from the usual course of proceedings which calls for
discretionary review.

¢ A reason need not be written in order to be “tenable.”

The Superior Court’s ruling — that the Municipal

Court’s reasoning was untenable because it was not
expressed in writing — is itself “untenable.”

The Commissioner concluded that because the Superior Court
restated the test for abuse of discretion as a ruling made for “untenable
reasons” that “the superior court’s oral ruling, viewed in its entirety, appears

to apply the correct standard.” Commissioner’'s Ruling, at 9. But the
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Commissioner ignores what the Superior Coutt judge said as to why the
municipal court’s decision was untenable,
[An abuse of discretion is] a decision made for untenable
grounds or for untenable reasons. And the untenable grounds

here is that there is no finding by the trial court of a
governmental misconduct or atbitrary action.

RP 1V, 15 (emphasis added).

But a reason does not have to be expressed in writing in order to be
tenable. A reason can be tenable, even i it is not expressed at all, either in
writing or orally. The only thing that RALJ 9.1(b)(2) requires is that a
tenable reason be reasonably “inferable from the judgment.” The very
definition of the word “infer” conveys the notion that something that is not
expressed can nevertheless be deduced from other things.

Anyone who reads the Municipal Court judge’s two pages of
comment regarding the City’s addition of four new witnesses six months
after charging and shortly before trial (RP HI, 12-14) can easily infer that
the Municipal Court judge found governmental mismanagement.

d. The Superior Court’s decision is in conflict with all

numerous Supreme Court cases on dismissals pursuant to

CrR 8.3(b). Gross mismanagement is not required; simple
mismanagement is sufficient,

When he reversed the Municipal Court’s dismissal order, the
Superior Court judge faulted the lower court for failing to make a finding

of “gross mismanagement” of the case by the City prosecutors. RP IV, 12.

PETITICNER’S MOTION TO MODIFY
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But it is well settled that gross mismanagement is not required, and that
“simple mismanagement” is sufficient. State v. Dailey, 93 Wn.2d 454, 457,
610 P.2d 357 (1980) (“we have made it clear that “governmental
misconduct” need not be of an evil or dishonest nature, simple
mismanagement is sufficient.”); State v. Michielli, 132 Wn.2d 229, 243,
937 P,2d 587 (1997) (same); State v. Blackwell, 120 Wn.2d 822, 831, 845
P.2d 1017 (1993) (same); Starte v. Brooks, 149 Wn.App. 373, 384,203 P.2d
397 (2009) (same).

The Commissioner did not directly address the conflict between the
Superior Court’s oral statement and the case law. Instead, she seems to
reason that since the case law also says that a dismissal can only be ordered
in cases of “egregious” governmental misconduct, the Superior Courl’s use
of the “gross mismanagement” standard is excusable:

Stevens argues that “gross mismanagement” is not required

and that “simple mismanagement” is sufficient.

Governmental misconduct “need not be of an evil or

dishonest nature; simple mismanagement is sufficient.” Buf

“Washingion courts have clearly maintained that dismissal

is an extraordinary remedy to which the court should resort

only in ‘ttuly egregious cases of mismanagement or
misconduoet,™

Commissioner s Ruling, at 12-13 (footnotes omitted), citing State v, Wilson,
149 Wn.2d 1, 9, 65 P.3d 657 (2003).
Petitioner submits that the holdings of Blackwell, Dailey, Michielli

and Brooks cannot be so easily evaded. If the Supreme Court thought that
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egregious misconduct was synonymous with gross mismanagement, it
would never have explicitly held that gross mismanagement is nof required.
If the Supreme Court thought that the two phrases had the same meaning,
then one would have to read all of the above cited opinions — and Wilson —
as simultaneously holding that gross mismanagement is rof required and
that gross mismanagement Js required.  Obviously, the Supreme Court
cannot have meant that those two completely coniradictory propositions are
both true, Consequently, the Superior Cowrt’s explicit use of a standard
which the Supreme Court has repeatedly condemned calls for appellate
review and correction by this court under both RAP 2.3(d)(1) and RAP
2.3(d)(4).
6. CONCILUSION

For these reasoms, Petitioner asks this Court to modify the
Commissioner’s Ruling, and to grant discretionary review of the Superior
Court’s RALJ decision. Petitioner respectfully submits that several of the
criteria for discretionary review are met in this case: (1) the Superior Court’s
decision conflicts with several decisions of the Washington Supreme Court
(RAP 2.3(d)(1)); the case involves an issue of public intetest regarding the
command of RALY 9.1(b)(2) requiring Supetior Courts to accept all
reasonably inferable factual determinations, and no published appellate

decision addresses this requirement (RAP 2.3(d)(3)); and the Superior
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Court’s refusal to confine its appellate review to asking whether any
reasonable judge could have decided that there was governmental
misconduct in this case, was a radical departure so far from the accepted
and usual course of appeliate review for manifest abuse of discretion as to
call for discrctionary review by this comt (RAP 2.3(d)(4)).
Respectfully submitted this 5 day of August, 2016,
CARNEY BADLLEY SPELLMAN, P.S,

By dneiey Lubsest by TV

James E. Lobsenz WSBA #8787 '

ALLEN HANSEN MAYBROWN &
OFFENBECHER

Ny

Todd Maybrown, WSBA #18557

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

The undersigned certifies under penalty of perjury under the laws of
the State of Washington that I am an employee at Allen, Hansen, Maybrown
& Offenbecher, P.S., over the age of 18 years, not a party to nor interested
in the above-entitled action, and competent to be a witness herein. On the
date stated below, I caused to be served a true and correct copy of the
foregoing document on the below-listed attorney(s) of record by the
method(s) noted:

X Email and first-class United States mail, postage prepaid, to the
following;

Attorneys for Respondent
Tamara 1. McElyea

MOBERLY & ROBERTS, PLLC
12040 98th Ave NE Ste 101
Kitkland WA 98034-4217
tmeelyea@moberlyandrobetts.com

Co-counsel for Petitioner Stevens:
James E. Lobsenz

CARNEY BADLEY SPELLMAN
701 Fifth Avenue Suite 3600
Seattle, WA 98104
Lobsenz@enrneylaw.com

DATED this 5" day of August, 2016.

A

Sowodn antser
L*egq.\ Assishont
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. -%"&rl \lv
2 DEC. 29 2014
' - KIRKLAND
3 MUNIGIPAL CQURT
4
5
6 | |
] IN THE MUNICIPAL COURT FOR THHE GITY . OF KIRKILAND.
7 STATE OF WASHINGTON FOR KING COUNTY
g | '
Crry QF KIRKLAND, )
9 ) .
: Platitify, ) NO. 38384
10 )
Vs, )
STRVENS, HOPE A, ) CITY'S ADDENDUM 1O WITNESS LIST
12 . )
Defendait, )
13 )
)
14 _
15
16 Iy addition. 1o (he Witnesses identified in the. pre-ivial .order, flie Cily hitends 10 éall the,
17 tollowliig frigividuals and = symmiary of tielr ntended testimony:
18 1, Dy Jige Jne Imediate Clinie Rose Hill 13131 NE 85thr 8t, Kirkland, WA, 425-702-8002,
19 Will festify (6 her interactiong; obsotvatisns, and iedical diagnosls of Teresa Oberl and
€.0. on June 21,2014, ‘ o o '
20 H 2, Lindsay Tayloy, PA-C: lnmediale ClinleRose Hill, (See contact information abovey Wil
(estily 1 her interactions, and observations of Teresa Obert and C.0. on Jund 21, 20 14,
a1 3. Jelf Oberts Willitéstisy to-hin observations on thie moring of June 21, 2014 ind to the type
of equipment he uses for work, He will testify to ihe {ype of broonistick 1ltat €0, grabbed
22 that'morning. _ ‘
4. Corl Purkes: Will testity to her.observalions of Ms. Stovens, Terela Obert, and
C,0. demeanors Priok to the assaulls,
Mohuerly & Retrerty PLLC
12040 98" Ave, NI Suite 101
Rirktond; Wuadsington 93024
ke
CITY'S SECOND ADDENDUM - | i ) A

gt 9 3‘)

=




10
11
12
13
14
15
16
17
8
19
20
21
22

DATED this 29" day of December, 2014.

Respectfully submitted,
Mohurly &. I{obevts, PLLC

Tamaru L McE!yca, WSBA #42466
. Assjftant Prosecutmg

! Lorm.y
., -'—'/

Laccy Olfut{ ZJ 33 IM G 55
Asgistant Pripseotiijig Attomey

Mokrerly & Hoherts, PLLC
12040 Di® Ave. NE Sultv 101
Kirkland, Wrshington 98034
"E‘ult (425})234-23%2
X Sax: (425) 2014-1205
CITY'S SECOND ADDENDUM -2
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE
CITY OF KIRKLAND, )
) No. 74300-7-1
Respondent, )
) ORDER DENYING
V. ) MOTION TO MODIFY
) .
HOPE STEVENS, )
)
Petitioner. )
)

Petitioner, Hope Stevens, has filed a motion to modlfy the commissioner’s
June 7, 20186 ruling denying her mation for discretionary review. The respondent,
City of Kirkland, has not filed a response. We have considered the motion under
RAP 17.7 and have determined that it should be denied. Now, therefore, it is
hereby

ORDERED that the motlon to modify is denied.
-+
Done this =1 dayof () cobes” | 201s.

gqf;wmmf
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MOBERLY & ROBERTS, PLLC
March 09, 2018 - 4:01 PM

Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number: 93812-1
Appellate Court Case Title: City of Kirkland v. Hope Stevens

Superior Court Case Number:  15-1-01772-8

The following documents have been uploaded:

« 938121 Briefs_20180309155420SC439019 3643.pdf

This File Contains:

Briefs - Respondents Supplemental

The Original File Name was Supplemental Brief of Respondent City of Kirkland with Appendices.pdf
« 938121 Notice 20180309155420SC439019 6412.pdf

This File Contains:

Notice - Intent to Withdraw

The Original File Name was Respondent Withdrawal of Counsel Ashley Blackburn.pdf
« 938121 Other_20180309155420SC439019 7618.pdf

This File Contains:

Other - Notice of Withdrawal of Counsel

The Original File Name was Respondent Withdrawal of Counsel Christopher Karr.pdf

A copy of the uploaded files will be sent to:

« ablackburn@wshblaw.com
« christopher.karr@seattle.gov
« lobsenz@carneylaw.com

« todd@ahmlawyers.com

Comments:

1. Supplemental Brief of Respondent, City of Kirkland, with Appendices. 2. Respondent's Notice of Withdrawal of
Counsel Ashley Blackburn 3. Respondent's Notice of Withdrawal of Counsel Christopher Karr

Sender Name: Melissa Osman - Email: mosman@moberlyandroberts.com
Address:

12040 98TH AVE NE STE 101

KIRKLAND, WA, 98034-4217

Phone: 425-284-2362

Note: The Filing Id is 20180309155420SC439019
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