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L. INTRODUCTION

In 2004, Clark Chang moved his multi-million dollar
investment portfolio to Respondent Shanghai Commercial Bank
Limited (“SCB”) in Hong Kong. Clark Chang was in his late-80s at
the time, so his SCB accounts were maintained in the name of his
son, Appellant Kung Da (“KD”) Chang, in case Clark Chang passed
away. Although the accounts were maintained in KD Chang’s
name, Clark Chang was the sole decision-maker and beneficiary of
the accounts, a fact known to SCB.

Clark Chang’s portfolio was managed by his long-time
investment advisor and SCB employee, Daniel Chan. Daniel Chan
briefly left SCB in 2007 for the Bank of East Asia (“BEA”), returning
to SCB in early-2008. Clark Chang followed Daniel Chan to BEA in
2007 and then back to SCB in 2008.

Starting in 2004, while at SCB, Daniel Chan began
recommending that Clark Chang invest in Equity Linked Notes
(“ELNs”) and other high-risk investments. Unaware of the risks and
dangers of the investments, Clark Chang followed Daniel Chan’s
advice. When Clark Chang transferred his accounts to BEA, most
of his $20 Million portfolio was invested in these high-risk
investments. Daniel Chan then arranged credit facilities for Clark
Chang through BEA and recommended using the loans to invest in

even more of the high-risk investments.



By the time Clark Chang transferred his portfolio back to
SCB, Daniel Chan had amassed $15 Million in outstanding loans to
BEA purchasing high-risk investments for the portfolio. Using Clark
Chang'’s portfolio of high-risk investments as collateral, which had
already suffered massive losses, Daniel Chan arranged for a $16
Million credit facility at SCB and surreptitiously used the funds to
pay off the BEA loans.

The high-risk investments in Clark Chang’s portfolio
continued to fail and SCB sought additional security. Clark Chang
suspected he had been defrauded and refused to provide any
additional collateral. SCB subsequently sued KD Chang and Clark
Chang in Hong Kong for the deficiency between the outstanding
loan amount owed to SCB and the value of Clark Chang’s portfolio.
KD Chang and Clark Chang countersued SCB for fraud, but their
claims were dismissed when the Changs could not put up a
$838,000 securities for costs cash bond.

SCB ultimately obtained a $9 Million judgment against KD
Chang and filed a petition in King County Superior Court seeking
recognition and enforcement of the Hong Kong judgment in
Washington.

In June 2013, the trial court granted SCB’s motion for

summary judgment seeking recognition and enforcement of the



Hong Kong judgment with respect to KD Chang’s separate
property. In August 2015, the trial court granted a second motion
for summary judgment by SCB seeking enforcement of the Hong
Kong judgment against Appellants KD Chang and Michelle Chen'’s
marital community.

Thé main issue before the trial court was whether Hong
Kong law or Washington law governed whether or not KD Chang
and Michelle Chen’s marital community property may be used to
satisfy the Hong Kong Judgment. The trial court determined Hong
Kong law applied and that the Hong Kong judgment is enforceable
against all of Appellants’ property except Michelle Chen’s separate
property.

Appellants KD Chang and Michelle Chen now appeal the
trial court’'s order granting SCB’s Second Motion for Summary

Judgment.
. ASSIGNMENTS OF ERROR

1. The trial court erred by granting SCB’s Second Motion for
Summary Judgment and denying Appellants’ Motion for

Reconsideration.

M. ISSUES PERTAINING TO ASSIGNMENTS OF
ERROR

1. Did the trial court error in finding that the Facility Letter
contains a controlling Hong Kong choice-of-law provision?

2. When a claim for breach of contract has been reduced to a



final judgment, does a choice-of-law provision in the contract
underlying the original claim apply to enforcement of the judgment?
3. Is a choice-of-law provision enforceable against a spouse
who did not sign, consent to, or benefit from the contract?
4. Under RCW 6.40A, does Washington law govern the
enforcement of the foreign judgments in Washington?
5. If a conflicts of law analysis is required, does the Court
determine the jurisdiction with the “most significant relationship” to
the enforceability issue using the general principles of conflicts of
law or does the Court look to the transaction underlying the foreign
judgment?
6. Under a conflict of law analysis, does Washington law or
Hong Kong law govern the enforceability of the Hong Kong
Judgment against Appellants’ marital community property?
7. Under Washington law, is the Hong Kong Judgment KD
Chang’s separate debt or Appellants’ community obligation?
IV. STATEMENT OF THE CASE

A. Factual Background

Clark Chang is the 97 year-old father of Appellant Kung Da
(“KD”) Chang. In 2004, Clark Chang, who was into his late-80s at
the time, transferred his financial accounts with Respondent

Shanghai Commercial Bank Limited (“SCB”) in New York to SCB in



Hohg Kong. Clark Chang’'s SCB Hong Kong accounts were
maintained in KD Chang’s name because he trusted that KD
Chang would distribute the funds fairly between himself and his
siblings should Clark Chang pass away. When Clark Chang’'s SCB
Hong Kong accounts were opened, the value of his account
portfolio exceeded $20 Million.”

Although the SCB accounts were maintained in KD Chang’s
name, Clark Chang was the sole beneficiary of the accounts and
the only person authorized to make decisions on the accounts.
Clark Chang did not gift the funds to KD Chang and KD Chang had
no authority to access the funds in the accounts, unless his father
passed away. SCB knew this and Clark Chang’s investment
advisor at SCB, Daniel Chan, looked solely to Clark Chang for
instructions on the account. Daniel Chan only contacted KD Chang
when he needed KD Chang’s signature.?

After Clark Chang’s SCB Hong Kong accounts were
opened, Daniel Chan began recommending to Clark Chang that he
invest in Equity Linked Notes (“ELNs”). Daniel Chan did not inform
Clark Chang that ELNs were very high-risk investments and that

they were only suitable for sophisticated investors. Daniel Chan

' CP 208-209 (Decl. of Clark Chang at | 3-4) and CP 288-289 Decl. of KD
Chang at ] 4).

2 CP 209 (Decl. of Clark Chang at § 3-4) and CP 288-289 Decl. of KD Chang at
14).



also recommended that Clark Chang invest in a variety of other
high-risk investments, but again failed to disclose the dangers of
those investments. Unaware that the investments were very high-
risk and trusting that Daniel Chan would only recommend suitable
investments, Clark Chang followed Daniel Chan’s advice.?

In early-2007, Daniel Chan left SCB to work for the Bank of
East Asia (“BEA”). By that time, Daniel Chan had more than $20
Million of Clark Chang’s portfolio at SCB invested in high-risk
ELNs. When he left SCB, Daniel Chan asked Clark Chang to
transfer his investment portfolio to BEA so that Daniel Chan could
continue to manage the portfolio. Clark Chang agreed to follow
Daniel Chan to BEA.*

After Clark Chang transferred his accounts to BEA, Daniel
Chan arranged for Clark Chang to receive lending facilities from
BEA. Daniel Chan then recommended that Clark Chang use the
funds obtained through the lending facilities to acquire additional
ELNs and other high-risk investment products. Just as before,
Daniel Chan failed to explain to Clark Chang that this was an
extremely high-risk proposal that could result in huge losses and
expose Clark Chang to massive liabilities. Unaware of the dangers,

Clark Chang agreed to take out lending facilities through BEA and

3 CP 209 (Decl. of Clark Chang at ] 3-4). See also CP 314-319 at ] 25-41.
“CP 209 (Decl. of Clark Chang at {| 6-7). See also CP 319-322 at ] 42-55.



to allow Daniel Chan to use the funds to acquire additional
investments for Clark Chang’s portfolio.’

During the next year, Daniel Chan used more than $15
Million in funds obtained through BEA lending facilities to acquire
high-risk investments for Clark Chang’s portfolio. At the same time,
many of these high-risk investments were failing and Clark Chang’s
overall portfolio was suffering significant losses.’

In March 2008, Daniel Chan informed Clark Chang that he
would be leaving BEA and returning to SCB. Clark Chang was
unaware that his portfolio had suffered millions of dollars in losses
and he did not know the extent Daniel Chan had used BEA lending
facilities to acquire high-risk investments in his portfolio. So, Clark
Chang again agreed keep Daniel Chan as his investment advisor
and to transfer his accounts back to SCB.’

Unbeknownst to Clark Chang, BEA would only allow Clark
Chang’s account portfolio to be transferred over to SCB if Clark
Chang repaid the $15 Million in loans obtained through BEA
lending facilities. Therefore, Daniel Chan arranged a $16 Million

credit lending facility for Clark Chang through SCB, which Daniel

> CP 209 (Decl. of Clark Chang at § 7). See also CP 321-322 at §[{] 47-55 and
CP 324-326 at {1 59-67.

8 CP 210 (Decl. of Clark Chang at [ 8, and 10-11). See also CP 330-333 at [
80-90.

7CP 210 (Decl. of Clark Chang at | 8, and 10-11). See also CP 330-333 at ||y
80-90.



Chan then used to repay the BEA lending facilities. The value of
Clark Chang’s portfolio would be used as collateral for the SCB
lending facility. At the time of the repayment to BEA, Clark Chang’s
portfolio was worth several million dollars less than what Daniel
Chan told Clark Chang it was worth and the actual value barely
covered the SCB lending facility.®

Clark Chang’s new accounts at SCB were again maintained
in KD Chang’s name. The SCB credit facility was also in KD
Chang’s name. Around March 14, 2008, SCB sent the credit facility
agreement (the “Facility Letter”) and four other agreements to KD
Chang at his father’'s address in Shanghai. Clark Chang called KD
Chang and informed KD Chang that he was sending the
documents to him in Seattle and that KD needed to sign the
documents and return them to him as soon as possible. KD Chang
received the documents, signed them, and then mailed them back
to his father in Shanghai.’

In October 2008, Daniel Chan contacted Clark Chang and
informed Clark Chang that he needed to transfer funds into his
account at BEA because of a shortfall. The “shortfall” was, in fact, a
$2 million margin call by BEA. Daniel Chan did not inform Clark
Chang what had caused the shortfall in Clark Chang’s BEA

¢ CP 210 (Decl. of Clark Chang at § 10-11)
® CP 210 (Decl. of Clark Chang at 4 9) and CP 289 (Decl. of KD Chang at || 5.



account. Clark Chang informed Daniel Chan that he did not have
the funds to pay BEA.™

Later that same October, Daniel Chan informed Clark
Chang that now SCB was requesting additional collateral to secure
his accounts. Clark Chang then realized that Daniel Chan had
been misleading him about his investment accounts and he
refused to provide SCB with further collateral.’

On or about November 5, 2008, SCB’s counsel in Hong
Kong contacted KD Chang and Clark Chang via letter demanding
repayment of the SCB lending facility. The demand letter to Clark
Chang stated, “We act for Shanghai Commercial Bank Limited with
whom you maintain an account in the name of Kung Da Chang, but
which you are the principal and you at all times operated the
accounts as an authorized signatory”.'? At the time, Clark Chang’s
SCB portfolio had a negative account value exceeding $5 million.

The portfolio continued to decline in value over the next couple of

months. "

“cp 210 (Decl. of Clark Chang at §] 12). See also CP 338-340 at 113-123.

"' CP 210-211 (Decl. of Clark Chang at | 13. See also CP 338-340 at 113-123.
2. CP 211 and 214-215 (Decl. of Clark Chang at § 14 and Clark Chang Exhibit 1)
and CP 289 (Decl. of KD Chang at ] 6). See also CP 340-341 at |[{] 124-125.

3 CP 211 (Decl. of Clark Chang at §[ 15). See also CP 338-343 at {|{] 113-137.



1. The Hong Kong Lawstits.

On March 21, 2009, SCB instituted Hong Kong High Court
Action 806/2009 (“HCA 806”) against Clark Chang and KD Chang
for breach of the Facility Letter." On September 24, 2009, KD
Chang filed his Defence and Counterclaim to HCA 806 and later
filed an Amended Defence and Counterclaim.’”® On the same date,
Clark Chang and KD Chang brought action HCA 1996/2009 (“HCA
1996”) against SCB and BEA based on the fraudulent activities of
Daniel Chan while managing Clark Chang’s investment portfolio at
SCB and BEA.'® The claims asserted by Clark Chang and KD
Chang in HCA 1996 were identical to the counterclaims asserted
by KD Chang in HCA 806."” SCB subsequently amended its claims
in HCA 806 to include KD Chang only.®

Hong Kong allows defendants to make applications for
security for costs, including attorney fees, prior to the verdict
against foreign plaintiffs to ensure any judgment in their favor is
secure. SCB subsequently filed a motion and obtained an award

for security for costs in the amount of $838,000 cash against Clark

' CP 211 (Decl. of Clark Chang at { 16) and CP 289 and 295-304 (Decl. of KD
Chang at § 7 and KD Chang Exhibit 1).

> CP 211 (Decl. of Clark Chang at | 17) and CP 289 (Decl. of KD Chang at { 8).
'® CP 211 (Decl. of Clark Chang at ] 18) and CP 289-290 (Decl. of KD Chang at

9).
117 CP 211 (Decl. of Clark Chang at § 19) and CP 290 (Decl. of KD Chang at

10).
'® CP 290 (Decl. of KD Chang at ] 11).

-10 -



Chang and KD Chang to be paid into the Court within 14 days."®
Clark Chang and KD Chang were not able to make the $838,000
cash payment for the security for costs awarded in HCA 1996.%

Since Clark Chang and KD Chang were not able to pay the
security for costs, the Hong Kong Court issued an order dismissing
the claims of KD Chang and Clark Chang in HCA 1996 on June 21,
2011. KD Chang and Clark Chang did not defend SCB’s claims
against them in HCA 806 and HCA 1996. As a result, on June 28,
2011, SCB obtained two identical $9 Million judgments on the
same set of facts.?’

2. KD Chang and Michelle Chen’s Marital Community.

KD Chang moved to Washington State in 1989 where he
was employed by Microsoft for several years.”? Michelle Chen
moved to Washington State in 1993. The following year, KD Chang
and Michelle Chen were married. KD Chang and Michelle Chen
have resided in Washington since moving to the state.?®

Michelle Chen was unaware that Clark Chang’s SCB and

BEA accounts were opened under KD Chang’s name. She was

' CP 290 and 500-514 (Decl. of KD Chang at { 12 and KD Chang Exhibit 5).

20 cP 211 (Decl. of Clark Chang at § 20) and CP 290 (Decl. of KD Chang at ] 13).
21 CP 211 (Decl. of Clark Chang at §] 20) and CP 290 and 516-523 (Decl. of KD
Chang at ] 15 and KD Chang Exhibits 6 and 7).

2 CP 290 (Decl. of KD Chang at ] 16).

2 CP 290 (Decl. of KD Chang at [ 17) and CP 206-207 (Decl. of Michelle Chen at

15).

-11-



also unaware that KD Chang had signed multi-million dollar
lending facilities with both BEA and SCB for the benefit of his
father. It was not until after SCB filed its lawsuit against Clark
Chang and KD Chang that Michelle Chen finally learned of the
lending facilities signed by KD Chang. Michelle Chen was not
named as a defendant in any of the Hong Kong lawsuits filed by
SCB against Clark Chang and KD Chang.®
B. Procedural History

On June 20, 2012, pursuant to RCW 6.40A, et seqg, SCB
filed a Petition for Recognition of and Enforcement of Foreign-
Country Judgment (the “Petition”) in King County Superior Court
(Case No. 12-2-21293-7 SEA).? The Petition sought recognition of
the $9 Million judgment obtained against KD Chang in Hong Kong
HCA 806 (the “Hong Kong Judgment”).?® KD Chang subsequently
filed counterclaims against SCB that arose out of the fraudulent
activities of SCB employee Daniel Chan while managing KD
Chang'’s father’s investment portfolios at SCB and at the Bank of
East Asia (“BEA”).%’

On May 10, 2013, SCB filed a motion for summary judgment

24 CP 290 (Decl. of KD Chang at { 18) and CP 207 (Decl. of Michelle Chen at ||
6).
2 CP 1-5.
26 Id.

27 Cp 24-52.

-12-



on the issues of recognition and enforcement of the Hong Kong
Judgment against KD Chang and whether or not the Hong Kong
Judgment was enforceable against KD Chang and Michelle Chen’s
community property. The Court granted summary judgment on the
issue of recognition and enforcement of the Hong Kong Judgment
against KD Chang’s separate property and left the community
property issue for further proceedings.?®

On July 2, 2015, SCB filed a second motion for summary
judgment seeking enforcement of the Hong Kong Judgment
against KD Chang and Michelle Chen’s marital community property
in Washington (“SCB’s Second Motion for Summary Judgment”).°
SCB argued that Hong Kong law applies to enforcement of the
Hong Kong Judgment and that, because Hong Kong is a non-
community property jurisdiction, KD Chang and Michelle Chen’s
community property in Washington is subject to the Hong Kong
Judgment. KD Chang and Michelle Chen argued that Washington
law applies and that the Hong Kong Judgment is KD Chang’s
separate debt, unenforceable against the marital community.* The

trial court determined Hong Kong law applied and granted SCB’s

8 KD Chang appealed the trial court's order granting summary judgment

28 washington Court of Appeals, Division |. The appellate court denied the motion
and KD Chang subsequently filed a petition for review with the Washington State
Supreme Court, which was denied. KD Chang then filed a petition for writ of
certiorari with the United States Supreme Court, which was also denied.

» Cp 53-74.

%0 CP 184-205.

-13-



Second Motion for Summary Judgment.*’
KD Chang and Michelle Chen filed a motion to reconsider
the trial court’s order granting SCB’s Second Motion for Summary

Judgment, which the trial court subsequently denied.>

V. ARGUMENT SUMMARY

The trial court erred in granting SCB’s Second Motion for
Summary Judgment because Washington law, not Hong Kong law,
governs the enforcement of the Hong Kong Judgment against KD
Chang and Michelle Chen’s marital community in Washington. The
trial court determined that the Facility Letter underlying SCB’s
breach of contract claim contained a Hong Kong choice-of-law
provision applicable to enforcement of the Hong Kong Judgment in
Washington and that Hong Kong law was also applicable under a
conflicts of law analysis.

The trial court erred in its determination that Hong Kong law
applied because: 1) the Facility Letter does not contain an explicit
Hong Kong choice-of-law provision; 2) under the merger doctrine,
any choice-of-law provision ceased to exist once SCB’s breach of
contract claim was reduced to the Hong Kong Judgment; 3)
Michelle Chen did not sign the Facility Letter, so a choice-of-law

provision in the agreement would be unenforceable against

¥ CP 532-534.
%2 CcP 535-538 and 539.

-14 -



Michelle Chen; 4) under RCW 6.40A.060(2), Washington law
governs enforcement of foreign judgments in Washington and no
conflicts of law analysis is required; and 5) if conflicts of law
analysis is required, Washington state has the most significant
relationship under the conflicts of law analyses. For each of these
reasons, Washington law applies to the enforcement of the Hong
Kong Judgment against KD Chang and Michelle Chen’s marital
community in Washington.

Furthermore, under Washington law, the Hong Kong
Judgment is KD Chang’s separate obligation, unenforceable
against the marital community because the underlying debt was
incurred solely for Clark Chang’s benefit and not for community

purposes.
VI.  STANDARD OF REVIEW

This matter comes before the Court on review of the trial
court’s order granting SCB’s Second Motion for Summary
Judgment on the issue of whether or not KD Chang and Michelle
Chen’s marital community property may be used to satisfy the Hong
Kong Judgment SCB obtained solely against KD Chang.*

The appellate court reviews all rulings made in conjunction

with a summary judgment motion de novo.®* The appellate court

3 CP 532-534.
* Folsom v. Burger King, 135 Wn.2d 658, 663, 958 P.2d 301 (1998).

-15-



conducts the same inquiry as the trial court.*® “An appellate court
would not be properly accomplishing its charge if the appellate
court did not examine all the evidence presented to the trial
court[.]”36 Furthermore, the determinations and decisions made by
the trial court are not entitled to any deference.’’

Summary judgment is only proper when the pleadings,
affidavits, depositions, and admissions on file demonstrate there is
no genuine issue of material fact and the moving party is entitled to
judgment as a matter of law.®® The party moving for summary
judgment has the initial burden of showing the absence of a
genuine issue of material fact®* On a motion for summary
judgment, "the inferences to be drawn from the underlying facts ...
must be viewed in the light most favorable to the party opposing the
motion."*°

There are genuine issues of material fact in this case and

SCB was not entitled to summary judgment as a matter of law.

% Jones v. Allstate Ins. Co., 146 Wn.2d 291, 300, 45 P.3d 1068 (2002).

3% Folsom, 135 Wn.2d at 663.

%7 Jones, 146 Wn.2d at 300.

% CR 56(c).

% Zoslaw v. MCA Distrib. Corp., 693 F.2d 870, 883 (Sth Cir. 1982).

40 Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587-588
(1986).

-16 -



II. ARGUMENT

A.  There is no controlling choice-of-law provision requiring
application of Hong Kong law to the enforceability of the
ong Kong Judgment in Washington.

1. The trial court erred in finding that Hong Kong law
applies to enforcement of the Hong Kong
Judgment in Washington, because the Facility
Letter does not contain an explicit Hong Kong
choice-of-law provision.

In its Second Motion for Summary Judgment, SCB argued
that the agreement underlying its claim against KD Chang in Hong
Kong HCA 806 that resulted in the Hong Kong Judgment contains
a Hong Kong choice-of-law provision. SCB asserted that, the
Facility Letter - the sole basis for SCB’s breach of contract claim -
contained an explicit Hong Kong choice-of-law provision by
incorporating the Terms and Conditions for Bank Accounts and
General Services and four other documents executed by KD
Chang in connection with the Facility Letter.*’

First, as discussed below, choice-of-law provisions are
inapplicable to the enforcement of final judgments. Rather, courts
look to the law of the state where the judgment creditor is seeking
to enforce the judgment.

Second, while Appendix | to the Facility Letter references

the Terms and Conditions for Bank Accounts and General Services

and other documents executed in relation to banking facilities with

41 CP 58-59.

-17 -



SCB, the choice-of-law provisions in those documents are clearly

specific to the agreement in which they appear:

1) The General Letter of Hypothecation provision states:
“This Instrument shall be governed by and construed in
accordance with the laws of the Hong Kong Special
Administrative Region (“Hong Kong”)[.]"*?

2) The Charge Over Securities states: “This deed is
governed by and shall be construed in accordance with
the laws of Hong Kong”.*?

3) The Securities Finance Agreement states: “This
Securities Finance Agreement shall be governed by and
interpreted in accordance with the Laws of Hong
Kong."*

4) The Deed of Charge on Account(s) and Set Off states:
“The laws of Hong Kong shall be applicable to and
governing this Deed[.]"*

5) The Terms and Conditions for Bank Accounts and
General Services states, “The validity, construction,

interpretation and enforcement of the Agreement and/or

the Relevant Terms and Conditions shall be governed by

42 CP 154-155.
3 CP 157-158.
“ CP 160-163.
4 CP 165-168.

- 18-



the laws of HKSAR[.]*®
The Facility Letter itself does not contain an explicit Hong
Kong choice-of-law provision.*’ Therefore, the trial court erred by
applying Hong Kong law to the enforcement of the Hong Kong
Judgment against KD Chang and Michelle Chen’'s marital

community.

2. Under the merger doctrine, any choice-of-law
provision in the Facility Letter is no longer
applicable because the agreement and its
Elrovisions were terminated upon entry of the

ong Kong Judgment.

The “merger doctrine”, or the “rule of merger’, is a
fundamental aspect of res judicata.*® Under the “merger doctrine”,
when a claim is reduced to a final money judgment, the original
underlying claim merges into the judgment and the claim is
extinguished.*® The judgment creditor can then no longer maintain
an action on the original claim and, instead, has a new cause of
action on the judgment.®® When the original claim was based on a
contract, the contract, and provisions therein, merge into the

judgment and cease to exist.”’ Thereafter, the parties’ relationship

6 CcP 170-172.

7 CP 148-152.

48 Caine & Weiner v. Barker, 42 Wn. App. 835, 837, 713 P.2d 1133 (1986).

49 Caine & Weiner v. Barker, 42 Wn. App. 835, 837, 713 P.2d 1133 (1986).
Woodcraft Constr. v. Hamilton, 56 Wn. App. 885, 888 (1990). See also
Restatement (Second) of Judgments, § 18.

* Caine & Weiner v. Barker, 42 Wn. App. 835, 837, 713 P.2d 1133 (1986).

>! Caine & Weiner v. Barker, 42 Wn. App. 835, 837-838, 713 P.2d 1133 (1986)
and Woodcraft Constr. v. Hamilton, 56 Wn. App. 885, 888 (1990) (Both held,
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is governed by the judgment and not by the contract or its
provisions.*?

A judgment creditor seeking to enforce a foreign-country
money judgment in Washington must a file a petition under
Washington’'s Uniform  Foreign-Country Money Judgments
Recognition Act (‘UFCMJRA”).%® The cause of action is not based
on the original underlying claim, but instead is a new claim based
solely on the foreign judgment. Although the contract underlying
the original claim may have contained a choice-of-law provision,
entry of a final judgment extinguishes that and all other contractual
terms and conditions in the contract.> As discussed below,
Washington’'s UFCMJRA mandates that courts look to Washington
caselaw to determine the extent to which the judgment is
enforceable in Washington.

In this case, SCB obtained a judgment in Hong Kong solely
against KD Chang - not against Michelle Chen and not against their
marital community - for breach of the Facility Letter. Once SCB’s

breach of contract claim was reduced to the final Hong Kong

once judgment was obtained on breach of contract claim, underlying promissory
note merged into the judgment and the note and provisions therein ceased to
exist); See also Amaprop Ltd. v. Indiabulls Fin. Servs., 2012 U.S. Dist. LEXIS
146166, 27 (S.D.N.Y. 2012) (citing FCS Advisors, Inc. v. Fair Fin. Co., 605 F.3d
144, 148 (2d Cir. 2010)).

%2 Huntington Nat. Bank v. Sproul, 116 N.M. 254, 257-258, 861 P.2d 935 (1993)
E()discussing choice-of-law and enforcement of foreign judgments).

* RCW 6.40A.050.

> Huntington Nat. Bank v. Sproul, 116 N.M. 254, 257-258, 861 P.2d 935 (1993).
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Judgment, the underlying contract merged into the Hong Kong
Judgment and any contractual terms or obligations, including any
choice-of-law provision, were terminated. As such, under
Washington’s UFCMJRA, Washington law determines the
enforceability of the Hong Kong Judgment against KD Chang and
Michelle Chen’s marital community.
3. If the choice-of-law provision in the Facility Letter
survived entry of the Hong Kong Judgment,
Michelle Chen is not bound by it because she did
not sign the contract or benefit from the contract.
Ordinarily, arbitration clauses, forum selection clauses,
choice-of-law clauses, and other similar provisions cannot be
invoked against non-parties to a contract in which the provision
appears.> Moreover, a non-signing spouse will not be bound by a
choice-of-law provision in an agreement signed solely by the other

spouse, especially in instances in which the spouse did not agree to

the contract.®® Unless the non-signing party has attempted to

> State ex rel. Electric Prods. Consol. v. Superior Court, 11 Wn.2d 678, 679,
120 P.2d 484 (1941); State ex rel. Lund v. Superior Court, 173 Wash. 556, 558,
24 P.2d 79 (1933). See also Paracor Fin., Inc. v. Gen. Elec. Capital Corp., 96
F.3d 1151, 1165 (Sth Cir. 1996); Townsend v. Quadrant Corp., 173 Wn.2d 451,
460-461 (2012); Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83, 123 S.
Ct. 588, 154 L. Ed. 2d 491 (2002) (“[A]rbitration is a matter of contract and a
party cannot be required to submit to arbitration any dispute which he has not
agreed so to submit”.); Britton v. Co-op Banking Group, 4 F.3d 742, 744 (Sth Cir.
1993); Manetti-Farrow, Inc. v. Gucci Am., Inc., 858 F.2d 509, 514 n.5 (9th Cir.
1988); and Coppock v. Citigroup, Inc., 2013 U.S. Dist. LEXIS 40632, 19 (W.D.
Wash. 2013). '

% QOltman v. Holland Am. Line USA, Inc., 163 Wn.2d 236, 250 (2008), cert
denied, 554 U.S. 941, 129 S.Ct. 24, 171 L.Ed.2d 927 (2008).
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benefit from the contract, then these types of provisions will not be
enforceable against the non-signing party.*’

Even if the Facility Letter contains an operable choice-of-law
provision, it is not enforceable against Michelle Chen or the marital
community. Michelle Chen did not sign the Facility Letter. She did
not sign any of the four other documents related to the Facility
Letter. Michelle Chen was completely unaware that KD Chang
signed the Facility Letter or that he had signed a similar agreement
for his father's benefit while Clark Chang’s accounts were at BEA.
It was not until sometime after SCB filed its lawsuit against Clark
Chang and KD Chang that Michelle Chen eventually learned about
the BEA and SCB credit facilities.

In addition, Michelle Chen did not benefit or seek to benefit
from the Facility Letter. KD Chang signed the Facility Letter and
related documents solely for the benefit of his father, Clark Chang.
Neither the funds from the SCB credit facility nor the funds from the
BEA credit facility were ever used by KD Chang for his benefit or
the benefit of his marital community. As acknowledged by SCB in
its original demand letter to Clark Chang and the complaint SCB
filed against KD Chang and Clark Chang in Hong Kong HCA 806,

Clark Chang was the sole beneficiary and decision-maker on the

% Comer v. Micor. Inc., 436 F.3d 1098, 1102 (9™ Cir. 2006).
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SCB accounts. Daniel Chan only contacted KD Chang when his
signature was required.

Since Michelle Chen did not sign the Facility Letter, was
unaware that KD Chang had signed the Facility Letter, and did not
benefit or seek to benefit from the Facility Letter in any way, the
alleged Hong Kong choice-of-law provision cannot be enforced
against her. By applying Hong Kong law to enforcement of the
Hong Kong Judgment, the trial court erroneously held Michelle

Chen to a choice-to-provision on which she cannot be bound.

B. Because RCW 6.40A.060(2) mandates that enforceability is
determined by Washington law, no conflicts of law analysis is
required.

"Matters relating to the enforcement of judgments are
governed by the law of the forum”.*® In order to enforce a foreign
judgment in Washington, a judgment creditor must initiate a new
claim seeking recognition of the judgment under the Uniform
Foreign-Country Money Judgments Recognition Act.>® Recognition
of the foreign judgment creates a Washington judgment®® and

enforceability of that judgment is determined in accordance with

RCW 6.40A.060(2), which states that a foreign-country money

%% Huntington Nat. Bank v. Sproul, 116 N.M. 254, 258, 861 P.2d 935 (1993) (citing
46 Am.Jur.2d Judgments § 897 (1969)).

9 RCW 6.40A.

% See Huntington Nat. Bank v. Sproul, 116 N.M. 254, 257-258, 861 P.2d 935
(1993).
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judgment is “[e]nforceable in the same manner and to the same
extent as a judgment rendered in this state”.

SCB argued in its Second Motion for Summary Judgment
that, absent a controlling Hong Kong choice of law provision, then
the conflicts of law "most significant relationship" test determines
whether Hong Kong law or Washington law applies to enforcement
of the Hong Kong Judgment.®’ In support of its position, SCB cited

two different Washington cases Pacific States®? and Pacific

Gamble®. A third Washington case, Potlatch No. 1 Fed. Credit

Union v. Kennedy, is factually similar to Pacific States and Pacific

Gamble and it is cited throughout Pacific Gamble.® In all three

cases, the courts applied the "most significant relationship” test to
determine whether or not a spouse's separate obligation was
enforceable against the marital community.

There is a key fundamental and factual difference, though,

between Potlatch, Pacific States, and Pacific Gamble and the case

at hand. As in this case, in each case, a spouse incurred a separate

debt in a jurisdiction other than Washington. However, unlike this

61 CP 61-62.

82 pacific States Cut Stone Co. v. Goble, 70 Wn.2d 907, 425 P.2d 631 (1967).

83 pac. Gamble Robinson Co. v. Lapp, 95 Wn.2d 341, 622 P.2d 850 (1980).

% Potlatch No. 1 Fed. Credit Union v. Kennedy, 76 Wn.2d 806, 459 P.2d 32
(1969). See Pac. Gamble Robinson Co. v. Lapp, 95 Wn.2d 341, 350-356, 622
P.2d 850 (1980).
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case, none of the cases were actions seeking enforcement of a

foreign judgment. In Potlatch, Pacific States, and Pacific Gamble,

the original underlying claim was brought in Washington and the
marital community was sued in the original action.®® Thus, the "most
significant relationship" test was used to determine against whom
the court could enter a judgment on the original underlying claim.
Here, though, the Court does not need to apply the "most
significant relationship” test. Under RCW 6.40A.060(2), the origin of
the foreign-country money judgment is irrelevant to a Washington
court's analysis of the manner and extent a recognized judgment
may be enforced. The Court’s inquiry in this matter is simply, “If
SCB had sued KD Chang individually in Washington and obtained a
judgment solely against him, to what extent could KD Chang and
Michelle Chen’s community property be used to satisfy that
judgment?” The answer is that the debt is presumed to be a
community obligation, but, as explained below, that presumption is
rebutted by the evidence. The debt is KD Chang’s separate
obligation and unenforceable against KD Chang and Michelle

Chen’s marital community.

8 Potlatch, 76 Wn.26 806; Pac. Gamble, 95 Wn.2d 341: and Pacific States Cut
Stone Co. v. Goble, 70 Wn.2d 907, 425 P.2d 631 (1967).
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C. If conflicts of law principles apply, Washington has the most
significant relationship to the issue of whether the Hon
Kong Judgment is enforceable against KD Chang an
Michelle Chen’s marital community.

"When parties dispute choice-of-law, there must be an
actual conflict between the laws or interests of Washington and the
laws or interests of another state before Washington courts will

"6 If there is a real conflict,

engage in a conflict of laws analysis.
then the applicable law is decided by determining which jurisdiction
has the "most significant relationship" to that particular issue.’
When applying the “most significant relationship” test, courts only
look at the issue on which the two jurisdictions differ. The “most
significant relationship” test is then applied in light of that particular
issue.%®

If the Court determines that there is no controlling Hong
Kong choice-of-law provision, then it need not engage in a conflicts
of law analysis because Washington law applies under RCW
6.40A.060(2). If the Court decides a conflicts of law analysis is
necessary, then it only looks at the issue of whether or not a
foreign judgment against one spouse may be enforced against the

non-separate property of the other spouse. In this case, under

Washington law, the Hong Kong Judgment is enforceable against

% Seizer v. Sessions, 132 Wn.2d 642, 648, 940 P.2d 261 (1997).

67 Seizer, 132 Wn.2d at 648-650 (citing Pacific Gamble Robinson Co., 95 Wn.2d
at 344-45).

8 potlatch, 76 Wn.2d at 813; Pac. Gamble, 95 Wn.2d at 352-353.
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KD Chang’s separate property, may be enforceable against KD

Chang and Michelle Chen’s marital community property, and is not
enforceable against Michelle Chen’s separate property. Under
Hong Kong law, the Hong Kong Judgment is enforceable against
KD Chang's separate property and property acquired by KD Chang
and Michelle Chen during their marriage that is not Michelie Chen’s
separate property.

To resolve the conflicts of law, the Court evaluates the
forgoing issue in light of the following conflicts of law factors: 1) the
needs of the interstate and international systems, 2) the relevant
policies of the forum, 3) the relevant policies of other interested
states and the relative interests of those states in the determination
of the particular issue, 4) the protection of justified expectations, 5)
the basic policies underlying the particular field of law, 6) certainty,
predictability and uniformity of result, and 7) ease in the
determination and application of the law to be applied.69

The most important factors in this case are the protection of
justified expectations and the relevant policies of the forum.
Washington public policy shields community property from
recovery of a judgment arising from debt obligations entered into

70 n

by one spouse.’” "[W]hen management of community property is at

% Restatement 2d of Conflict of Laws, § 6.
® Haley v. Highland, 142 Wn.2d 135 (2000) (separate debt obligations are
enforceable only against the separate property of the debtor spouse).
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issue, the state with the most significant interests is typically the
state where the spouses reside”.”’

Relying upon this public policy, Michelle Chen, who has
been married to KD Chang since 1994 and a Washington resident
since 1993, and other Washington residents expect that their
community property will not be subject to the separate obligations
of their spouses that in no way benefitted the marital community.
Together, these two factors alone outweigh SCB's expectation that
it will be able to collect on any judgment it obtains.

In addition, applying Washington law does not stifle SCB's
expectation. In Washington, a separate debt is presumed to be a
community obligation, though the presumption may be
overcome.’? By applying Washington law, the Court is able to
serve SCB's interests and protect Michelle Chen's interests at the
same time.

Applying Washington law also promotes certainty,
predictability, and uniformity of result. Any foreign creditor, whether
from another state or another country, can be certain that if they
obtain a judgment against only one spouse and later seek

recognition and enforcement of that judgment in Washington, that

' G.W. Equip. Leasing, Inc. v. Mount McKinley Fence Co., Inc., 97 Wn. App. 191,
196-97, 982 P.2d 114 (1999).

72 Merritt v. Newkirk, 155 Wash. 517 (1930) (the presumption that a judgment is
presumably a community obligation is rebuttable when the basis of the original
judgment arises from a clearly separate obligation).
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debt will be presumed to be a community obligation unless the
other spouse overcomes the presumption.

1. Even if the Court looks to the underlying Hong Kong
transaction, Washington has the most significant
relationship to the enforceability issue.

In its Second Motion for Summary Judgment, SCB argued
that the relevant conflicts of law analysis involves looking at the
transaction underlying the Hong Kong Judgment to determine
whether Washington or Hong Kong has the "most significant
relationship” to the enforcement issue. However, as noted above,
the underlying contract and transaction have merged into the
judgment and the contract is no longer relevant to an inquiry by this
Court. Moreover, by applying the contracts conflicts of law factors,
the Court necessarily ignores the interests of Michelle Chen, who
was not a party to the contract and against whom a choice-of-law
provision would be unenforceable. However, should the Court apply
the underlying transaction conflicts of law analysis, Washington is

still the jurisdiction with the “most significant relationship”.

As stated above, when applying the “most significant
relationship” test, courts only look at the issue on which the two

states differ. The “most significant relationship” test is then applied
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in light of that particular issue.” In this case, the sole issue of
conflict is whether or not non-separate property of one spouse can
be used to satisfy a debt incurred by the other spouse that did not
benefit the marital community in any way.

To evaluate the “most significant relationship” based on the
underlying transaction, courts take into consideration five types of
contacts and evaluate them based on their relative importance to
the issue creating the conflict: (a) the place of contracting; (b) the
place of negotiation of the contract; (c) the place of performance;
(d) the location of the subject matter of the contract, and (e) the
domicile, residence, nationality, place of incorporation and place of
business of the parties.”*

However, the Washington Supreme Court has stated,
“Certainly an identification of contacts is meaningless without
consideration of the interests and public policies of potentially
concerned states and a regard as to the manner and extent of such
policies as they relate to the transaction in issue”.”> These are the
principles set forth in Section 6 of the Second Restatement of

Conflict of Laws and discussed above.

73 Potlatch, 76 Wn.26 at 813; Pac. Gamble, 95 Wn.2d at 352-353.
7 Potlatch, 76 Wn.26 at 809; Restatement (Second) of Conflict of Laws, § 188.
7® Potlatch, 76 Wn.26 at 810.
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In the Potlatch case referenced above, the Washington
Supreme Court applied Washington law to determine whether or
not community property could be used to satisfy a separate debt
incurred by the husband in Idaho.”® As in this case, the sole issue
of conflict in Potlatch was whether or not community property can
be used to satisfy a debt arising out of a debt that did not benefit
the community in any way.”’

In Potlatch the husband had personally guaranteed a loan to
his brother.”® The credit union filed suit against the husband and
his wife and their marital community.”® A conflict of law arose
because Washington’s community property laws differed from the
community property laws in Idaho.®° In resolving the conflict of law,
the court in Potlatch applied the “most significant relationship”
test.®! The court determined that protecting the wife’s interest in her
community property, as well as the restrictions upon her husband
encumbering the community property without benefiting the
community, outweighed the interests of the Idaho creditor.®2

Applying the “most significant relationship” test, it is clear

that the most important factors are Michelle Chen’'s and KD

;j Potlatch, 76 Wn.2d 806.
78 1d. at 807.

79

814 at 808-814.

81 Id
81d. at 813-814.
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Chang’s Washington residency and Washington’s public policy in
favor of protecting community property interests.®® In this case, KD
Chang agreed to allow his father to open accounts and take out
loans in KD Chang’s name. It is clear from the evidence that SCB
knew this and that KD Chang had no authority with respect to any
of his father's accounts. KD Chang received absolutely no benefit
from the loan funds, nor did Michelle Chen, or their marital
community. Michelle Chen was completely unaware that KD Chang
had signed the credit facilities and she has absolutely no
connection with the underlying transaction or Hong Kong with
respect to the community property issue. Yet, it is Michelle Chen’s
interest in her community property that is at stake.

It is Washington public policy to protect community property
from separate debts that do not benefit the community.?
Therefore, the Court must protect Michelle Chen’s interest and
apply Washington law to the community property enforcement

issue.
D. Under Washington law, the Hong Kong Judgment is KD

Chang’s separate obligation and cannot be enforced against
Appellants’ community property.

While a debt incurred by one spouse is presumptively a

¥ KD Chang has resided in Washington since 1989 and Michelle Chen has
resided in Washington since 1993. They have been married since 1994.

% Potlatch No. 1 Fed. Credit Union v. Kennedy, 76 Wn.2d 806, 808, 459 P.2d 32
(1969).
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community obligation under Washington law, the presumption may
be overcome by the party objecting to enforcement.®®> When one
spouse has borrowed money and executed a promissory note,
courts still look to the purpose for which the spouse incurred the
debt.®® If the money was borrowed for a community purpose, then
the debt is community obligation.?” If the money was not borrowed
for a community purpose, but instead a separate interest, then the
debt is separate obligation of the spouse who executed the
document.®® A debt obligation used for the benefit of separate
property is considered a separate debt obligation, enforceable only
against the separate property of the debtor.®

Under Washington law, inherited or gifted funds are
presumed to be the separate property of the heir.®® The party
arguing that the inherited funds are community property has the
burden of proving that the funds are in fact community property.91

Separate property is presumed to remain separate and a claimant

& Merritt v. Newkirk, 155 Wash. 517 (1930) (the presumption that a judgment is
presumably a community obligation is rebuttable when the basis of the original
£udgment arises from a clearly separate obligation).
® National Bank of Commerce v. Green, 1 Wn. App. 713, 717, 463 P.2d 187
51969).
7 Id.
8 1d.
¥ Fies v. Storey, 37 Wn.2d 105, 110 (1950) (the acid test to determine the
character of a debt obligation requires courts to determine if the encumbrance
was incurred to benefit the community or a separate interest); Pac. Gamble
Robinson Co. at 351.
99:’ RCW 26.16.010.

Id.
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must produce overwhelming evidence to re-characterize separate
property as community property.®

In this case, KD Chang did not sign the Facility Letter and
incur that debt for a community purpose and he and Michelle Chen
in no way benefitted from the debt. Moreover, Michelle Chen was
completely unaware that KD Chang had signed the Facility Letter
for Clark Chang’s benefit. Rather, the facts overwhelmingly
demonstrate that KD Chang signed the Facility Letter solely for a
separate interest - providing a benefit to his father in case Clark
Chang were to pass away.

Clark Chang maintained his accounts at BEA and SCB in
KD Chang’s name because he trusted that KD Chang would
distribute the contents of the accounts fairly to his siblings and
himself should he pass away. Although the SCB and BEA accounts
were in KD Chang’s name, all of the funds in the accounts were the
funds of Clark Chang and Clark Chang was the principal and
decision-maker on all accounts that were opened in KD Chang’s
name, a fact SCB admitted it knew in a November 5, 2008 letter to
Clark Chang and in its original claim filed in Hong Kong HCA 806.
Clark Chang had not yet gifted any funds in the SCB and BEA

%2 In re Marriage of Zier, 136 Wn. App. 40, 45 (2006) (the burden of proof of re-
characterization lies with the party asserting that separate property has
transmuted into community property).
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accounts to KD Chang or any other family members. At most, KD
Chang had an unvested beneficial interest in Clark Chang’s estate.

When KD Chang entered into the BEA and SCB lending
facilities, the investment portfolio was used as collateral.
Unbeknownst to KD Chang and Clark Chang, the funds from the
SCB lending facility were used to pay off the BEA lending facility.
Even if the funds in the portfolio were considered KD Chang’s -
whether through gift or unvested inheritance, under Washington
law, the funds are presumed to be KD Chang’s separate property.
Under this scenario, since the SCB lending facility was used to
repay the BEA lending facility, that obligation to SCB could only be
considered a debt obligation for the benefit of KD Chang'’s separate
property interest in the investment portfolio, unenforceable against
community property.

Regardless, there are genuine issues of material fact as to
whether or not the Hong Kong Judgment is a community obligation
and SCB was not entitled to summary judgment as a matter of law.

VIll. CONCLUSION

The trial court erred in granting SCB’s Second Motion for
Summary Judgment because Washington law, not Hong Kong law,
governs the enforceability of the Hong Kong Judgment against KD

Chang and Michelle Chen’s marital community. There are genuine
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issues of material fact regarding whether or not the Hong Kong
Judgment is KD Chang’s separate debt or a community obligation
of KD Chang and Michelle Chen and SCB was not entitled to
judgment as a matter of law. Therefore, the trial court’s orders
granting SCB’s Second Motion for Summary Judgment and denying
Appellant Motion for Reconsideration should be reversed and the

case should be remanded for further proceedings.

DATED this 1% day of February, 2015.

TOLLEFSEN LAWPLLC

CL iy,

Chris Rosfijord, WSBA #37668
John J. Tollefsen,WSBA #13214

-36 -



APPENDIX

Appendix No.
RCW B.40A.050 .....eoieiiieieeiie ettt 1
RCW B.40A.060(2) ...eeeeueeeeeeeieeeeieeeieeeiteeeeeeeeeeeeeeiaeesneeeeneeeeneeens 2
RCW 26.16.010 ...ttt e e 3
Restatement (Second) of Conflictof Laws, §6.........coooeiiiiieiiis 4
Restatement (Second) of Conflict of Laws, § 188..........ccccceeeeeeee. 5
Restatement (Second) of Judgments, § 18 ..., 6
Amaprop Ltd. v. Indiabulls Fin. Servs., 2012 U.S. Dist. LEXIS
146166, 27 (S.D.N.Y. 2012) ..eoiieeeeee e 7
Britton v. Co-op Banking Group, 4 F.3d 742 (9" Cir. 1993)............ 8
Comer v. Micor, Inc., 436 F.3d 1098 (9™ Cir. 2008)...........ccccco........ 9
Coppock v. Citigroup, Inc., 2013 U.S. Dist. LEXIS 40632, 19
(W.D. Wash. 2013) .....cooiieiieeeie et 10

FCS Advisors, Inc. v. Fair Fin. Co., 605 F.3d 144 (2™ Cir. 2010).. 11
Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 123 S. Ct.

588, 154 L. Ed. 2d 491 (2002) ......eeeiimeeeeeeeeeeeeeeeeeee e 12
Huntington Nat. Bank v. Sproul, 116 N.M. 254, 861 P.2d 935
(1993 ittt e e e a e e e 13
Manetti-Farrow, Inc. v. Gucci Am.. Inc., 858 F.2d 509 (9" Cir.
TOBB) ..ttt e e et e e e naeeeeas 14
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475
U.S. 574 (1986) ...t 15
Paracor Fin., Inc. v. Gen. Elec. Capital Corp., 96 F.3d 1151 (9"
Cir 1996)... . e 16
Zoslaw v. MCA Distrib. Corp., 693 F.2d 870 (9th Cir. 1982)........... 17

-37-



© 00 N o o A w N =

NN N N N N = m e edd e e ed oed wd
A A W N 2,2 O © 00 N OO g b~ W N =2 O

i

f=

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON -

DIVISION 1 _
SHANGHAI COMMERCIAL BANK P
LIMITED, Div. | Case No. 73956-5-I
Respondents,
VS. King County Superior Court
Case No. 12-2-21293-7 SEA
KUNG DA CHANG and "JANE DOE"
CHANG, husband and wife, and the marital
community comprised thereof, , PROOF OF SERVICE OF
OPENING BRIEF OF APPELLANTS
Appellants. KUNG DA CHANG AND MICHELLE CHEN
| hereby certify that on January 16, 2014, the Opening Brief of Appellants

Kung Da Chang and Michelle Chen was served on the following via hand delivery:
Counsel for Respondents:
Stellman Keehnel / Stephen Hsieh /
Katherine Heaton / Patsy Howson
DLA Piper LLC (US)
701 Fifth Ave., Ste 7000
Seattle WA 98104-7044

Dated this 1% day of February, 2015, | certify under penalty of perjury under the
laws of the State of Washington that the foregoing is true and correct. Signed in
Lynnwood, Washington.

TOLLEE)SE7N L%L)C
Chris Rosfjord, V{/S77/#37668

Proof of Service Tollefsen Law PLLC

_ ; ; 2122 164™ St SW Ste 300
Chang, Kung-da, et al (Appellant) v. Shanghai Commercial Lynnwood, WA 98087-7812

Bank (Appellee) Phone: 206 -624-5300
*i: TOLLEF SENLAW




APPENDIX 1



RCW 6.40A.050: Recognition—How raised. http://app.leg.wa.gov/RCW/default.aspx?cite=6.40A.050

RCW 6.40A.050

Recognition—How raised.

(1) If recognition of a foreign-country judgment is sought as an original matter, the issue of
recognition shall be raised by filing an action seeking recognition of the foreign-country judgment.
(2) If recognition of a foreign-country judgment is sought in a pending action, the issue of

recognition may be raised by counterclaim, cross-claim, or affirmative defense.

[2009 ¢ 363 § 6.]

1ofl 1/29/2016 9:30 AM
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RCW 6.40A.060: Judgments entitled to recognition—Enforceability.

1ofl

RCW 6.40A.060

Judgments entitled to recognition—Enforceability.

If the court in a proceeding under RCW 6.40A.050 finds that the foreign-country judgment is
entitled to recognition under this chapter then, to the extent that the foreign-country judgment grants
or denies recovery of a sum of money, the foreign-country judgment is:

(1) Conclusive between the parties to the same extent as the judgment of a sister state entitled to
full faith and credit in this state would be conclusive; and

(2) Enforceable in the same manner and to the same extent as a judgment rendered in this state.

[2009 ¢ 363 § 7.]

http://app.leg.wa.gov/rcw/default.aspx?cite=6.40A.060

1/29/2016 9:29 AM
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RCW 26.16.010: Separate property of spouse. http://app.leg.wa.gov/RCW/default.aspx?cite=26.16.010

1ofl

RCW 26.16.010

Separate property of spouse.

Property and pecuniary rights owned by a spouse before marriage and that acquired by him or
her afterwards by gift, bequest, devise, descent, or inheritance, with the rents, issues and profits
thereof, shall not be subject to the debts or contracts of his or her spouse, and he or she may
manage, lease, sell, convey, encumber or devise by will such property without his or her spouse
joining in such management, alienation or encumbrance, as fully, and to the same extent or in the
same manner as though he or she were unmarried.

[2008 c 6 § 602; Code 1881 § 2408; RRS § 6890. Prior: See Reviser's note below.]

NOTES:

Reviser's note: For prior laws dealing with this subject see Laws 1879 pp 77-81; 1873 pp
450-455; 1871 pp 67-74; 1869 pp 318-323.

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 and 26.60.901.

Construction: "The rule of common law that statutes in derogation thereof are to be strictly
construed has no application to this chapter. This chapter establishes the law of the state respecting
the subject to which it relates, and its provisions and all proceedings under it shall be liberally
construed with a view to effect its object." [Code 1881 § 2417.]

"This chapter shall not be construed to operate retrospectively and any right established,
accrued or accruing or in any thing done prior to the time this chapter goes into effect shall be
governed by the law in force at the time such right was established or accrued." [Code 1881 § 2418.]
This applies to RCW 26.16.010 through 26.16.040, 26.16.060, 26.16.120, 26.16.140 through
26.16.160, and 26.16.180 through 26.16.210.

Descent of separate real property: RCW 11.04.015.
Distribution of separate personal estate: RCW 11.04.015.

Rights of married persons or domestic partners in general: RCW 26.16.150.
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Restat 2d of Conflict of Laws, § 6

Restatement 2d, Conflict of Laws - Rule Sections > Chapter 1- Introduction

§ 6 Choice-Of-Law Principles

(1) A court, subject to constitutional restrictions, will follow a statutory directive of its own state on choice of law.

(2) When there is no such directive, the factors relevant to the choice of the applicable rule of law include

(a) the needs of the interstate and international systems,
(b) the relevant policies of the forum,

(c) the relevant policies of other interested states and the relative interests of those states in the determination
of the particular issue,

(d) the protection of justified expectations,
(e) the basic policies underlying the particular field of law,
(f) certainty, predictability and uniformity of result, and

(g) ease in the determination and application of the law to be applied.

COMMENTS & ILLUSTRATIONS
Comment on Subsection (1):

a. Statutes directed to choice of law. A court, subject to constitutional limitations, must follow the directions of its
legislature. The court must apply a local statutory provision directed to choice of law provided that it would be
constitutional to do so. An example of a statute directed to choice of law is the Uniform Commercial Code which provides
in certain instances for the application of the law chosen by the parties (§ 1-105(1)) and in other instances for the
application of the law of a particular state (§§ 2-402, 4-102, 6-102, 8-106, 9-103). Another example is the Model Execution
of Wills Act which provides that a written will subscribed by the testator shall be valid as to matters of form if it complies
with the local requirements of any one of a number of enumerated states. Statutes that are expressly directed to choice of
law, that is to say, statutes which provide for the application of the local law of one state, rather than the local law of another
state, are comparatively few in number.

b. Intended range of application of statute. A court will rarely find that a question of choice of law is explicitly covered
by statute. That is to say, a court will rarely be directed by statute to apply the local law of one state, rather than the local
law of another state, in the decision of a particular issue. On the other hand, the court will constantly be faced with the
question whether the issue before it falls within the intended range of application of a particular statute. The court should
give a local statute the range of application intended by the legislature when these intentions can be ascertained and can
constitutionally be given effect. If the legislature intended that the statute should be applied to the out-of-state facts
involved, the court should so apply it unless constitutional considerations forbid. On the other hand, if the legislature
intended that the statute should be applied only to acts taking place within the state, the statute should not be given a wider
range of application. Sometimes a statute’s intended range of application will be apparent on its face, as when it expressly
applies to all citizens of a state including those who are living abroad. When the statute is silent as to its range of
application, the intentions of the legislature on the subject can sometimes be ascertained by a process of interpretation and
construction. Provided that it is constitutional to do so, the court will apply a local statute in the manner intended by the
legislature even when the local law of another state would be applicable under usual choice-of-law principles.

Comment on Subsection (2):

c. Rationale. Legislatures usually legislate, and courts usually adjudicate, only with the local situation in mind. They rarely
give thought to the extent to which the laws they enact, and the common law rules they enunciate, should apply to
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out-of-state facts. When there are no adequate directives in the statute or in the case law, the court will take account of the
factors listed in this Subsection in determining the state whose local law will be applied to determine the issue at hand. It
is not suggested that this list of factors is exclusive. Undoubtedly, a court will on occasion give consideration to other
factors in deciding a question of choice of law. Also it is not suggested that the factors mentioned are listed in the order
of their relative importance. Varying weight will be given to a particular factor, or to a group of factors, in different areas
of choice of law. So, for example, the policy in favor of effectuating the relevant policies of the state of dominant interest
is given predominant weight in the rule that transfers of interests in land are governed by the law that would be applied
by the courts of the situs (see §§ 223-243). On the other hand, the policies in favor of protecting the justified expectations
of the parties and of effectuating the basic policy underlying the particular field of law come to the fore in the rule that,
subject to certain limitations, the parties can choose the law to govern their contract (see § 187) and in the rules which
provide, subject to certain limitations, for the application of a law which will uphold the validity of a trust of movables (see
§§ 269-270) or the validity of a contract against the charge of commercial usury (see § 203). Similarly, the policy favoring
uniformity of result comes to the fore in the rule that succession to interests in movables is governed by the law that would
be applied by the courts of the state where the decedent was domiciled at the time of his death (see §§ 260 and 263).

At least some of the factors mentioned in this Subsection will point in different directions in all but the simplest case. Hence
any rule of choice of law, like any other common law rule, represents an accommodation of conflicting values. Those
chapters in the Restatement of this Subject which are concerned with choice of law state the rules which the courts have
evolved in accommodation of the factors listed in this Subsection. In certain areas. as in parts of Property (Chapter 9), such
rules are sufficiently precise to permit them to be applied in the decision of a case without explicit reference to the factors
which underlie them. In other areas, such as in Wrongs (Chapter 7) and Contracts (Chapter 8), the difficulties and
complexities involved have as yet prevented the courts from formulating a precise rule, or series of rules, which provide
a satisfactory accommodation of the underlying factors in all of the situations which may arise. All that can presently be
done in these areas is to state a general principle, such as application of the local law “of the state of most significant
relationship”, which provides some clue to the correct approach but does not furnish precise answers. In these areas, the
courts must look in each case to the underlying factors themselves in order to arrive at a decision which will best
accommodate them.

Statement of precise rules in many areas of choice of law is made even more difficult by the great variety of situations and
of issues, by the fact that many of these situations and issues have not been thoroughly explored by the courts, by the
generality of statement frequently used by the courts in their opinions, and by the new grounds of decision stated in many
of the more recent opinions.

The Comments which follow provide brief discussion of the factors underlying choice of law which are mentioned in this
Subsection.

d. Needs of the interstate and international svstems. Probably the most important function of choice-of-law rules is to
make the interstate and international systems work well. Choice-of-law rules, among other things, should seek to further
harmonious relations between states and to facilitate commercial intercourse between them. In formulating rules of choice
of law, a state should have regard for the needs and policies of other states and of the community of states. Rules of choice
of law formulated with regard for such needs and policies are likely to commend themselves to other states and to be
a®opted by these states. Adoption of the same choice-of-law rules by many states will further the needs of the interstate
and international systems and likewise the values of certainty, predictability and uniformity of result.

e. Relevant policies of the state of the forum. Two situations should be distinguished. One is where the state of the forum
has no interest in the case apart from the fact that it is the place of the trial of the action. Here the only relevant policies
of the state of the forum will be embodied in its rules relating to trial administration (see Chapter 6). The second situation
is where the state of the forum has an interest in the case apart from the fact that it is the place of trial. In this latter situation,
relevant policies of the state of the forum may be embodied in rules that do not relate to trial administration.

The problem dealt with in this Comment arises in the common situation where a statute or common law rule of the forum
was formulated solely with the intrastate situation in mind or, at least, where there is no evidence to suggest that the statute
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or rule was intended to have extraterritorial application. If the legislature or court (in the case of a common law rule) did
have intentions with respect to the range of application of a statute or common law rule and these intentions can be
ascertained, the rule of Subsection (1) is applicable. If not, the court will interpret the statute or rule in the light of the
factors stated in Subsection (2).

Every rule of law, whether embodied in a statute or in a common law rule, was designed to achieve one or more purposes.
A court should have regard for these purposes in determining whether to apply its own rule or the rule of another state in
the decision of a particular issue. If the purposes sought to be achieved by a local statute or common law rule would be
furthered by its application to out-of-state facts, this is a weighty reason why such application should be made. On the other
hand, the court is under no compulsion to apply the statute or rule to such out-of-state facts since the originating legislature
or court had no ascertainable intentions on the subject. The court must decide for itself whether the purposes sought to be
achieved by a local statute or rule should be furthered at the expense of the other choice-of-law factors mentioned in this
Subsection.

f- Relevant policies of other interested states. In determining a question of choice of law, the forum should give
consideration not only to its own relevant policies (see Comment ¢) but also to the relevant policies of all other interested
states. The forum should seek to reach a result that will achieve the best possible accommodation of these policies. The
forum should also appraise the relative interests of the states involved in the determination of the particular issue. In
general, it is fitting that the state whose interests are most deeply affected should have its local law applied. Which is the
state of dominant interest may depend upon the issue involved. So if a husband injures his wife in a state other than that
of their domicil, it may be that the state of conduct and injury has the dominant interest in determining whether the
husband’s conduct was tortious or whether the wife was guilty of contributory negligence (see § 146). On the other hand,
the state of the spouses’ domicil is the state of dominant interest when it comes to the question whether the husband should
be held immune from tort liability to his wife (see § 169).

The content of the relevant local law rule of a state may be significant in determining whether this state is the state with
the dominant interest. So, for example, application of a state’s statute or common law rule which would absolve the
defendant from liability could hardly be justified on the basis of this state’s interest in the welfare of the injured plaintiff.

g. Protection of justified expectations. This is an important value in all fields of the law, including choice of law. Generally
speaking, it would be unfair and improper to hold a person liable under the local law of one state when he had justifiably
molded his conduct to conform to the requirements of another state. Also, it is in part because of this factor that the parties
are free within broad limits to choose the law to govern the validity of their contract (see § 187) and that the courts seek
to apply a law that will sustain the validity of a trust of movables (see §§ 269-270).

There are occasions, particularly in the area of negligence, when the parties act without giving thought to the legal
consequences of their conduct or to the law that may be applied. In such situations, the parties have no justified expectations
to protect, and this factor can play no part in the decision of a choice-of-law question.

h. Basic policies underlying particular field of law. This factor is of particular importance in situations where the policies
of the interested states are largely the same but where there are nevertheless minor differences between their relevant local
law rules. In such instances, there is good reason for the court to apply the local law of that state which will best achieve
the basic policy, or policies, underlying the particular field of law involved. This factor explains in large part why the courts
seek to apply a law that will sustain the validity of a contract against the charge of commercial usury (§ 203) or the validity
of a trust of movables against the charge that it violates the Rule Against Perpetuities (§§ 269-270).

i. Predictability and uniformity of result. These are important values in all areas of the law. To the extent that they are
attained in choice of law, forum shopping will be discouraged. These values can, however, be purchased at too great a price.
In a rapidly developing area, such as choice of law, it is often more important that good rules be developed than that
predictability and uniformity of result should be assured through continued adherence to existing rules. Predictability and
uniformity of result are of particular importance in areas where the parties are likely to give advance thought to the legal
consequences of their transactions. It is partly on account of these factors that the parties are permitted within broad limits
to choose the law that will determine the validity and effect of their contract (see § 187) and that the law that would be
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applied by the courts of the state of the situs is applied to determine the validity of transfers of interests in land (see § 223).
Uniformity of result is also important when the transfer of an aggregate of movables, situated in two or more states, is
involved. Partly for this reason, the law that would be applied by the courts of the state of a decedent’s domicil at death
is applied to determine the validity of his will in so far as it concerns movables (see § 263) and the distribution of his
movables in the event of intestacy (see § 260).

J. Ease in the determination and application of the law to be applied. 1deally, choice-of-law rules should be simple and
easy to apply. This policy should not be overemphasized, since it is obviously of greater importance that choice-of-law rules
lead to desirable results. The policy does, however, provide a goal for which to strive.

k. Reciprocity. In formulating common law rules of choice of law, the courts are rarely guided by considerations of
reciprocity. Private parties, it is felt, should not be made to suffer for the fact that the courts of the state from which they
come give insufficient consideration to the interests of the state of the forum. It is also felt that satisfactory development
of choice-of-law rules can best be attained if each court gives fair consideration to the interests of other states without
regard to the question whether the courts of one or more of these other states would do the same. As to whether reciprocity
is a condition to the recognition and enforcement of a judgment of a foreign nation, see § 98, Comment e.

States sometimes incorporate a principle of reciprocity into statutes and treaties. They may do so in order to induce other
states to take certain action favorable to their interests or to the interests of their citizens. So, as stated in § 89, Comment
b, many States of the United States have enacted statutes which provide that a suit by a sister State for the recovery of taxes
will be entertained in the local courts if the courts of the sister State would entertain a similar suit by the State of the forum.
Similarly, by way of further example, some States of the United States provide by statute that an alien cannot inherit local
assets unless their citizens in turn would be permitted to inherit in the state of the alien’s nationality. A principle of
reciprocity is also sometimes employed in statutes to permit reciprocating states to obtain by cooperative efforts what a
single state could not obtain through the force of its own law. See, e. g., Uniform Reciprocal Enforcement of Support Act;
Uniform (Reciprocal) Act to Secure Attendance of Witnesses from Without a State in Criminal Proceedings; Interpleader
Compact Law.

REPORTER’S NOTES

The rule of this Section was cited and applied in Mitchell v. Craft, 211 So.2d 509 (Miss.1968). Subsection (1) of the rule
was cited and applied in Oxford Consumer Discount Company v. Stefanelli, 102 N.J.Super. 549, 246 A.2d 460 (1968).

See generally Leflar, Choice-Influencing Considerations in Conflicts Law, 41 N.Y.U.L.Rev. 267 (1966); Leflar, Conflicts
Law: More on Choice-Influencing Considerations, 54 Calif.L.Rev. 1584 (1966); Traynor, Is This Conflict Really
Necessary? 37 Texas L.Rev. 657 (1954); Cheatham and Reese, Choice of the Applicable Law, 52 Colum.L.Rev. 959 (1952);
Reese, Contlict of Laws and the Restatement Second, 28 Law & Contemp. Prob. 679 (1963).

Cases where the court explicitly looked to similar factors in deciding a question of choice of law are Clark v. Clark, 107
N.H. 351, 222 A.2d 205 (1966); Heath v. Zellmer, 35 Wis.2d 578, 151 N.W.2d 664 (1967).

Comment k: On the subject of reciprocity, see Lenhoff, Reciprocity and the Law of Foreign Judgments, 16 La.L.Rev. 465
(1956); Lenhoft, Reciprocity in Function, 15 U. PittL.Rev. 44 (1954); Lenhoff, Reciprocity: The Legal Aspect of a
Perennial Idea, 44 Nw.U.L.Rev. 619, 662 (1952).

On rare occasions, the courts have incorporated the reciprocity principle into a common law rule of choice of law. See e.
g., Forgan v. Bainbridge, 34 Ariz. 408, 274 Pac. 155 (1928); Union Securities Co. v. Adams, 33 Wyo. 45 236 Pac. 513
(1925).

Cross Reference

ALR Annotations:
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Duty of courts to follow decisions of other states, on questions of common law or unwritten law, in which the cause of
action had its situs. 73 A.L.R. 897.

Digest System Key Numbers:
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Restatement 2d, Conflict of Laws - Rule Sections > Chapter 8- Contracts > Topic 1- Validity of
Contracts and Rights Created Thereby > Title A- General Principles

§ 188 Law Governing in Absence of Effective Choice by the Parties

(1) The rights and duties of the parties with respect to an issue in contract are determined by the local law of the
state which, with respect to that issue, has the most significant relationship to the transaction and the parties under
the principles stated in § 6.

(2) In the absence of an effective choice of law by the parties (see § 187), the contacts to be taken into account in
applying the principles of § 6 to determine the law applicable to an issue include:

(a) the place of contracting,

(b) the place of negotiation of the contract,

(c) the place of performance,

(d) the location of the subject matter of the contract, and

(e) the domicil, residence, nationality, place of incorporation and place of business of the parties.

These contacts are to be evaluated according to their relative importance with respect to the particular issue.

(3) If the place of negotiating the contract and the place of performance are in the same state, the local law of this
state will usually be applied, except as otherwise provided in §§ 189-199 and 203.

COMMENTS & ILLUSTRATIONS

Comment:

a. Scope of section. The rule of this Section applies in all situations where there has not been an effective choice of the
applicable law by the parties (see § 187).

Comment on Subsection (1):

b. Rationale. The principles stated in § 6 underlie all rules of choice of law and are used in evaluating the significance
of a relationship, with respect to the particular issue, to the potentially interested states, the transaction and the parties. The
factors listed in Subsection (2) of the rule of § 6 can be divided into five groups. One group is concerned with the fact that
in multistate cases it is essential that the rules of decision promote mutually harmonious and beneficial relationships in the
interdependent community, federal or international. The second group focuses upon the purposes, policies, aims and
objectives of each of the competing local law rules urged to govern and upon the concern of the potentially interested states
in having their rules applied. The factors in this second group are at times referred to as “state interests” or as appertaining
to an ”interested state.” The third group involves the needs of the parties, namely the protection of their justified
expectations and certainty and predictability of result. The fourth group is directed to implementation of the basic policy
underlying the particular field of law, such <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>