
RECEIVECr

MAY 3 0 2017

WASHING I UN STATE
SUPREIVrE COURT

SUPREME COURT NO. 93907-1

Division III Court of Appeals No. 332624

SUPREME COURT

STATE OF WASHINGTON

CITY OF SUNNYSIDE,

Respondent

V.

ANDREAS GONZALEZ

IN RE: $5,940 U.S. CURRENCY AND 200! SILVER BMW 325i,

Petitioner

RESPONDENT'S STATEMENT OF ADDITIONAL AUTHORITIES

Ri\P 10.8

Margita A. Domay, WSBA #19879
Attorney for Respondent, City of Sunnyside

Law Offices of Margita Dornay
4109 Tieton Drive

Yakima, WA 98908

Office: 509-571-1803

Fax:509-571-1804

margitalaw@gmail.coni



Respondent, City of Sunnyside, pursuant to RAP 10.8 submits this

Statement of Additional Authorities. Two additional cases are appended hereto

for the Court's reference relating to the issue of whether there was substantial

evidence to support the Hearing Officer's conclusion that the property was subject

to forfeiture.

These cases were referred to in oral argument and are as follows:

1. United States v. $11.320.00. 880 F. Supp. 2d 1310 (N.D.
Ga. 2012)
2. United States v. $22.991.00. 227 F. Supp. 2d 1220 (S.D.
Ala. 2002)

Respectfully submitted this day of May, 2017

Margita A. Domay, WSBA #19879
Attorney for Respondent
Law Offices of Margita Domay
4109 Tieton Drive

Yakima,WA 98908
Office (509) 571-1803
Fax (509) 571-1804
margitalaw@gmail.com



1310 880 FEDERAL SUPPLEMENT, 2d SERIES

dorsement's description of coverage. See

Care Flight Air, 18 F.3(l at 329 (no cover

age under war risk endorsement where
losses due to convei-sion were excluded

under the main policy, and confiscation of
the aircraft by Colombian government was
subsequent to the conversion).

V. Conclusion

In sum, the Court finds that the loss is

subject to the Aircraft policy's conversion
exclusion, and that this exclusion applies to

preclude both Luke Ready's and Legacy
Bank's claims for payment. St. Paul is

thus entitled to judgment as a matter of
law.

The Court has carefully considered the

motions, responses, replies, applicable law,
and pertinent portions of the record. For

the foregoing reasons, it is hereby

ORDERED AND AD.IUDGED that

1) St. Paul's motion to strike [DE 137]

portions of Legacy Bank's reply brief
is DENIED;

2) Legacy Bank's motion for summary

judgment [DE 88] is DENIED;

3) St. Paul's motion for summary judg
ment against Legacy Bank [DE 156]
is GRANTED;

4) St. Paul's motion for summary judg
ment against Luke Ready [DE 165]
is GRANTED; and

5) Luke Ready's motion for summaiy
judgment [DE 178] is DENIED.

Final judgment will be entered by sepa
rate ordei'.

UNITED STATES of America,

Plaintiff,

V.

$11,320.00 IN UNITED STATES

CURRENCY, Defendant

Civil Action No. 4:ll-CV-0268-HLM.

United States District Court,
N.D. Georgia,

Rome Division.

April 26, 2012.

Background: In civil forfeiture action

against $11,320 in United States currency
seized by police as drug proceeds following
traffic stop of vehicle, government moved
to strike claim and for judgment on the

pleadings.

Holdings: After converting motion into
one for summary judgment, the District
Court, Harold L. Murphy, J., held that:

(1) statements contained in government's

statement of material facts in support
of summary judgment would be

deemed admitted following claimant's

failure to respond;

(2) claimant did not have Article III stand

ing;

(3) claimant did not have standing under

Conti'olled Substances Act; and

(4) cuiTency was subject to civil forfeiture

under Civil Asset Forfeiture Reform

Act (CAFRA).

Motion granted.

O IxCrNUHBERSt^TIN.
1. Federal Civil Procedure ©=>2547.1

In civil foi'feitui'e action against
$11,820 in United States currency seized
by police as part of traffic stop, all state-
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ments contained in government's state

ment of material facts in support of sum
mary judgment would be deemed admitted

folIoAving claimant's failure to respond.

Controlled Substances Act, § 511(a)(6), 21
U.S.C.A § 881(a)C6); Fed.Rules Civ.^oe.
Rule 56, 28 U.S.CA.; U.S.Di5t.Ct.Rules

N.D.Ga., Rule 56.1(B)(2).

2. Federal Civil Procedure ̂ 2547.1

Prior to granting summary judgment
to government, based on statements of

material facts deemed admitted after

claimant failed to respond in civil forfei
ture action against $11,320 in United

States currency seized by police as part of
traffic stop, court was required to review
citations to the record provided by the
government in the statement in order to

determine whether a genuine dispute re
mained. Controlled Substances Act,
§ 511(a)(6), 21 U.S.CAL 5 881(a)(6); Fed.
Rules Civ.Proe.Rule 56, 28 U.S.CA.;
U.S.DistCt.Rules N.D.Ga., Rule
56.1(B)(2). -

3. Forfeitures <a='5

A claimant in a civil forfeiture action

must establish both the requirements of
Article III standing and statutory stand
ing. U.S.C.A Const. Art 3, § 2, el. 1.

4. Forfeitures «S=»5

An owner of property has Article III
standing to contest his property's forfei
ture. U.S.C.A Const. Art. 3, § 2, cl. 1.

5. Forfeitures

Ownei-ship, for purposes of contesting
property's forfeiture, may be established
by proof of actual possession, control, title,
and financial stake.

6. Controlled Substances ©s'lSO

There was no evidence that claimant

had a eoloiable o^vnership or possessoiy

interest in $11,320 in currency seized by
police as drug proceeds following traffic
stop of vehicle, as required to establish

Article III standing to challenge the forfei
ture. U.S.CA. Const. Art 3, § 2, cl. 1.

7. Forfeitures

Claimant in civil forfeitui-e action

bears bui'den of establishing standing. 18
U.S.C.A. § 983(a)(4).

8. Forfeitures ̂ 5

District court has disci*etion to extend

the time for claimant in civil forfeiture

action to file an answer, but also may insist
on strict compliance with supplemental
lules goveiming forfeitures. 18 U.S.C.A
§ 983(a)(4); Fed.Rules Civ.Proe.Rule 12,

28 U.S.CA.; Supplemental Admiralty and
Maritime Claims Rule G(5)(b), 28 U.S.CA.

9. Controlled Substances <3ss»180

Claimant's failure to file an answer or

response filed under penalty of peijury, to
government's motion for summary judg
ment in civil forfeitui-e action against

$11,320 in United States currency seized
by police as drug proceeds following traffic
stop of vehicle deprived her of statutory
standing under Controlled Substances Act
to pursue her claim to the curi'eney. 18
U.S.CA. § 983(a)(4); Ped.Rules Giv.Proe.
Rule 12, 28 U.S.CA.; Supplemental Admi
ralty' and Maritime Claims Rule G(5)(b), 28
U.S.CA.; Controlled Substances Act,
§ 5n(a)(6), 21 U.S.aA. § 881(a)C6).

10. Forfeitures <3=»5

In civil forfeiture action under Civil

Asset Forfeiture Reform Act (CAFRA),

government must prove by a preponder
ance of the evidence that defendant prop-
eiiy is subject to forteitm-e. 18 U.S.CA.

§ 983Cc)a).

11. Forfeitures o»5

In civil foi'feitui'e action under Civil

Asset Forfeiture Reform Act (CAFRA),
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government may use both circumstantial

evidence and heai*say to satisfy its bui-den
of proof that defendant property is subject
to forfeiture. 18 U.S.CA § 983Cc)Cl).

12. Controlled Substances <3=>165

Currency seized by police following
traffic stop of vehicle was subject to civil

forfeiture under Civil Asset Forfeiture Re

form Act (CAFRA), since it was proceeds
of drug offenses or used or intended to be
used to facilitate a drug offense; claimant
provided no legitimate source for the
$11,320 in seized cuirency, cuireney had
been packaged in bundles wrapped with
rubber bands which was indicative of con

nection to drug activify, driver of vehicle
containing the money had provided mis-
statements and conflicting answers to po
lice about source and purpose of cash, and
police dog had given a positive drug alert
to the currency. 18 U.S.CjL § 983(c)(l,
2).

13. Controlled Substances <5=»170

A large amount of currency, in and of
itself, is insufficient to establish probable
cause for forfeiture under Controlled Sub

stances Act. Controlled Substances Act,
§ 51lCa)C6), 21 U.S.CA § 881(a)(6).

14. Controlled Substances <S^165

A positive drug dog alert to cuirency
is relevant to determining whether the
currency is proceeds of an illegal drug
transaction, and thus subject to forfeiture
under Civil Asset Forfeitui'e Reform Act

(CAFRA). 18 U.S.C.A. § 983(c)(l, 2).

Michael John Brown, U.S. Attorneys Of
fice, Atlanta, GA, for Plaintiff.

ORDER

HAROLD L. MURPHY, District Judge.

This is a civil forfeiture action filed by
the United States of America (the "Gov

ernment"). The case is before the Court

on the Government's Motion to Strike and

Motion for Judgment on the Pleadings,

which the Coui't has conveited into a Mo

tion for Summaiy Judgment flO].

I. Initial Matters

The Government filed a Statement of

Material Facts ("GSMF") in support of its

Motion for Summary Judgment, as re

quired by Local Rule 56.1B(1). N.D. Ga.

R. 56.1B(1) ("A movant for summary judg
ment shall include with the motion and

brief a separate, concise, numbered state

ment of the material facts to which the

movant contends there is no genuine issue
to be tried. Each material fact must be

numbei*ed separately and supported by a
citation to evidence proving such fact.").

Claimant failed to respond to any of the
indhidual statements contained in GSMF.

Local Rule 56.1B(2) states, in relevant

part:

A respondent to a summary judgment
motion shall include the foIlo\ving docu
ments with the response brief:

a. A response to the movant's state

ment of undisputed facts.

(1) This response shall contain indi
vidually numbered, concise, no-

nargumentative responses con*e-
sponding to each of the movant's

numbered undisputed material
facts.

(2) This Court "will deem each of the

movant's facts as admitted unless

the respondent: (i) directly refutes
the movant's fact with concise re

sponses supported by specific cita

tions to evidence (including page or

paragraph nurabei'); (ii) states a
valid objection to the admissibility
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of the movant's fact; or (iii) points

out that the movant's fact is not

material or otherwise has failed to

comply with the provisions set out

in LR 56.1B.(1).

(3) The court will deem the mov

ant's citations supportive of its facts

unless the respondent specifically

infoiTOs the couil; to the conti-aiy in

the response.

(4) The response that a party has

insufficient knowledge to admit or

deny is not an acceptable response

unless the party has complied with

the provisions of Fed R CivJ^SGCf).

N.D. Ga. R. 56.1BC2). The United States

Coui*t of Appeals for the Eleventh Cii'cuit

has obseiwed: "Local Rule 56.1 protects

judicial resources by 'makfingl the parties

organize tiie evidence rathei* than leaving

the burden upon the district judge.'"

Reese v. Herbert^ 527 F.3d 1253,1268 (11th

Cir.2008) (quoting Alsina-Ortiz v. Laboy,

400 F.3d 77, 80 (1st Gir.2005)). Local Rule

56.1 "also streamlines the resolution of

summary judgment motions by Toeus[ing]

the district court's attention on what is,

and what is not, genuinely conti'overied.""

Id. (quoting Mariani-Colon v. Dep't of

Homeland Sec., 511 F.3d 216, 219 (1st

Cir.2Q07)).

[11 As previously noted, Claimant

failed to respond to any of the statements
contained in GSMF. The Court therefore

deems all of the statements contained in

GSMF admitted.

The Court next must determine the

practical effect of deeming all of the state

ments contained in GSMF admitted. The

Eleventh Circuit has obsei*ved:

The proper course in applying Local
Rule 56.1 at the summaiy judgment

stage is for a district court to disregard
or ignore evidence relied on by the re

spondent—but not cited in its response

to the movant's statement of undisputed

facts—that yields facts contrary to those

listed in the movant's statement. That

is, because the non-moving party has

failed to comply wth Local Rule 56.1—

the only pennissible way for it to estab
lish a genuine issue of material fact at

that stage—the court -has -before it the

functional analog of an unopposed mo

tion for summary judgment.

Reese, 527 F.3d at 1268. However, "after

deeming the movant's statement of undis

puted facts to be admitted pursuant to

Local Rule 56.1, the distinct court must

then review the movant's citations to the

record to 'determine if there is, indeed, no

genuine issue of material fact'" IdL at

1269 (quoting United States v. One Piece

of Real Prop. Located at 5800 S.W! 7ith
Ave., Miami, Fla, 363 F.3d 1099,1103 n. 6

(11th Cir.2004)).

[2] Here, as preriously discussed, the

Couit deems the statements contained in

GSMF admitted. N.D. Ga. R. 56.1B(2).

The Coui't, however, still must review the

citations to the record prorided by the

Govei'nment in GSMF to detennine wheth

er a genuine dispute remains. Reese, 527

F.3d at 1269. The Comi; does so infra
Part II.

II. Background

A. Factual Background

Keeping in mind that when deciding a

motion for summaiy judgment, the Coui't

must view the evidence and all factual

inferences in the light most favorable to

tlie party opposing the motion, tlie Couil

provides the following statement of facts.
See Optimum Teclts., Inc. v. Henkel Coii^
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sumer Adhesives, Inc., 496 F.3d 1231,1241

(11th Cir.2007) (observing that, in connec

tion with summary judgment, court must

review all facts and inferences in light

most favorable to non-moving paiiy). This

statement does not represent actual find

ings of fact. In re Celotex Corp., 487 F.3d

1320, 1328 (11th Cir.2007). Instead, the

Court has provided the statement simply

to place the Coui*t's legal analysis in the

context of ■this pai*ticulai' case or contro
versy.

1. The Officers

Sergeant J. Nix ("Sergeant Nbc") is a
Sergeant and a IC-9 handler with the Butts
County, Georgia, Sheriffs Office (the
"Butts County Sheriffs Office"). (GSMF
If 1; Deel. of J. Nix If 1.) Sei'geant NLx has
been employed in law enforcement for ap
proximately sixteen years, including ap
proximately nine years with the Butts
County Sheriffs Office and approximately
five years as a K-9 handler. (GSMF Iflf 2-
3; Nix Decl. H112-3.) Sergeant Nix also
serves as pai-t of a joint opei'ation with the
Tunnel Hill, Geoi'gia, Police Department
(file "Tunnel Hill Police Department").
(GSMF If 5; Nix Decl. If 5.)

Sergeant S. Reneau ("Sergeant Re-
neau") is a sergeant and K-9 handler with
the Tunnel Hill Police Depaitment.
(GSMF H 44; Decl. of S. Reneau If 1.) Ser
geant Reneau has been employed by the
Tunnel Hill Police Department for approx
imately six yeai*s, and has served as a K-9
handler for approximately five years.
(GSMF H 45; Reneau Ded. 1! 2.)

Deputy M. Broce ("Deputy Broce") is a
Deputy and K-9 handler employed with
the Butts County Sheriffs Office. (Decl.
of M. Broce Ifl; GSMF 1148.) Deputy
Broce has been employed by the Butts
County Sheriffs Office for approximately

eleven years, and has served as a K-9
handler for approximately five years.
(GSMF 1148; Broce Decl. 112.) Deputy
Broce also serves as part of a joint opera
tion ivith the Tunnel Hill Police Depaii-
ment. (Broce Decl. If 3.)

Deputy Broce uses a drug detection dog
named Kilo. (GSMF H 49; Broce Decl. II4.)
Kilo is certified each year by the National
Nai'cotics Detector Dog Association for de
tection of marijuana, cocaine, methamphet-
amine, and hei'oin. (GSMF 1149; Broce
Decl. H 5 & Ex. A.) At the time of the
traffic stop, IQlo was ceitified as a di*ug
detection canine. (GSMF If 50; Broce
Decl. D 6.) Kilo is an aggressive alert dog,
and indicates that he has detected a nai*-

cotic odor by scratching or pawing.
(GSMF If 51; Broce Decl. 117.)

2. The Traffic Stop

On May 4, 2011, Sergeant Nix was on
routine patrol on Interstate 75 South with
Deputy B. Knight of the Butts County
Sheriffs Office. (GSMF 116; Nix Decl.
H 6.) At approximately 2:13 p.m.. Sergeant
Nix saw a maroon 2010 -Chevrolet Equinox
with Michigan tag BKY4481 slow to ap
proximately fifty miles per hour in the
middle lane. (GSMF If 7; Nb: Decl. If 7.)
Because of the Equinox's slow speed, traf
fic was forced to move around the Equinox
in a "Y" pattern, causing vehicles to have
to change lanes to pass the Equinox on
both sides, and creating a dangerous traf
fic flow. (GSMF US; Nix Decl. US.) Sei--
geant Nix then observed the Equinox en
ter the right lane and then return to the
middle lane. (GSMF If 9; Nix Decl. If 9.)

Sergeant Nix activated his patrol car's
emergency lights and conducted a traffic
stop on the Equinox for impeding traffic
flow and for failure to maintain lane.

(GSMF If 10; Nix Decl. If 10.) The patrol
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car's dashboard camera recorded the stop.
(GSMF mi; Nix Decl. Ull & Ex. A.)

Sergeant Nix conducted the ti-affic stop at

mile marker 341 on Interstate 75 South, in

Tunnel Hill, Georgia. (GSMF II12; Nix

Decl. H12.)

After the Equinox pulled over. Sergeant

Nix approached the Equinox and asked

the di-iver for identificatdon. (GSMF H 13;

Nix Decl. U13.) While Sergeant Nix wait

ed for the driver to produce his dnveFs
license, Sergeant Nix smelled an odor of
raw mai-ijuana coming fi'om the Equinox.

(GSMF H14; Nix Decl. K 14.) The diiver

eventually handed Sergeant Nix a driveFs

license in the name of "Charles Gray, Jr.,"
as well as the Equinox's registi-ation.

(GSMF H15; NLx DecL U15.)

Sergeant Nix asked the driver to step
out of the Equinox and to come to the back

of Seigeant Nix's car while Sergeant Nix
wi-ote a warning citation for the traffic

violations. (GSMF H 19; Nix Decl. II19.)
While Sergeant Nix was at the back of the
Equinox, he asked the driver about the

marijuana odor coming fi*om the Equinox.
(GSMF H 20; Nix Decl. U 20.) The driver

responded that he had smoked mai-yuana
earlier. (GSMF H 21; Nix Decl. TI21.)

Sergeant Nix asked the diiver where he

was going, and the driver replied that he

was going to Bankhead Highway to visit
some family. (GSMF Hlf 22-23; Nix Decl.

HU 22-23.) While Sergeant Nix wrote out

the warning citations, Deputy Knight
asked the driver how he planned to get to
Bankhead Highway. (GSMF 1124; Nix
Decl. H 24.) The driver responded that he

planned to take Intei*state 75 South to

Interstate 575 North to get to Bankhead

High^vay. (GSMF 1125; Nix Decl. 1125.)

That route would not have led the driver

neai' his alleged destination, Bankhead

Highway. (GSMF 1126; Nix Decl. 1126.)

When Sergeant Nix questioned the driver
further about his travel plans, the driver
became verbally defensive. (GSMF H 27;

Nix Decl. If 27.)

Sei'geant Nix then asked the drivei*

whose car he was driving. (GSMF H 28;
Nix Decl. 1128.) The driver responded
that he was driving his wife's vehicle.
(GSMF H 29; Nix DecL II29.) After exam

ining the vehicle's registration. Sergeant
Nix noticed that the -driver did not have

the same last name as the vehicle's regis
tered owner. (GSMF 1130; Nix DecL

II30.) Sergeant Nix asked the driver why
his last name diffei*ed from that of the

Equinox's registei'ed owner, and the diiver
stated that he was -not really married to
the vehicle's registered owner, and that
they were simply "together." (GSMF
111131-32; Nix DecL 111131-32.) Sergeant
Nix asked the driver what the registered

owneFs last name was, and the driver

stated that he was not sui-e. (GSMF

im 33-54; Nix DecL HH 33-34.) Sergeant
Nix returned the driveFs license to the

drivei' and completed the warning cita
tions. (GSMF H 35; Nix DecL 1135.)

Sergeant Nix then asked the driver if
there were illegal narcotics inside the
Equinox, and the driver replied no.
(GSMF 111136-37; Nix DecL 111136-37.)
Sergeant NLx also asked the driver if there
were large amounts of currency inside tlie
Bqiunox, and the driver hesitated befoi'e

asking, " "What?'" (GSMF HH 38-39; Nix
Decl. UH 38-39.) Sergeant Nix repeated
his question, and the di-iver responded that
he had a couple of thousand doUai-s in the
Equinox. (GSMF 1I114(M1; Nix DecL

HH 40-41.) Sergeant Nix asked the driver
how much currency was in the Equinox,
and the driver stated that he did not know.

(GSMF 1142; NLx Decl. II42.)

3. The Search

Sergeant Nix then requested a K-^ unit
to assist with a fi'ee aii* sniff of the Equi-
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nox. (GSMF 1143; Nix Decl, 1143; Re-

neau DecL H 3; Broce Decl. II8.) Sergeant

Reneau and Deputy Broce responded to
the scene to assist ^vith the traffic stop.

(GSMF HI 46-47; Reneau Deel. HH 4, 6;

Broce Decl. H 9.) Deputy Broce anived at

the scene less than five minutes after re

ceiving the request for a K-9 unit.

(GSMF H 47; Broce DecL H10; Nix Decl.

1144.)

After Deputy Broce arrived at the

scene, he removed Kilo from his patrol cai*

and had Kilo perform a free air sniff of the
Equinox. (GSMF H 52; Broce Decl. H12;
Nix Decl. H 45.) Kilo gave positive alerts

for the odor of narcotics. (GSMF H

Brace Decl. II13; Nix Decl. H 46.)

Sergeant Nix informed the driver of the

Equinox that, based on the results of the

free air sniff, the officei-s were going to

search the Equinox. (GSMF 1154; NLx
Decl. H 47.) The driver stated that he had

some currency in his bag, but that the

money was not liis. (GSMF H 55; Nix

Decl. U 48.) Although Sergeant Nix asked

the driver to whom the money belonged,

the driver did not respond. (GSMF II56;
Nix Decl. H 49.)

The officei*s then searched the Equinox.
(GSMF H 57; Nix DecL H 50; Broce DecL

H14; Reneau DecL H 8.) During the

seai'ch, Sergeant Nix discovered a clothing
bag inside the rear cargo area of the Equi
nox. (GSMF 1158; Nix DecL 1151.) Ser

geant Nix found a plastic bag containing a
large amount of United States cuirency

(the ^Defendant Currency") inside the

clothing bag. (GSMF 1159; Nix DecL

H 52.) The Defendant Cuii-ency was sepa

rated into twelve bundles, each wrapped
by a single black rubber band. (GSMF

H 60; Nix DecL H 53; Reneau Decl. 119.)

The officei-s later counted the Defendant

Currency and found that it totaled $11,320.

(GSMF H 61; Nix DecL H 54; Brace Decl.

H15; Reneau Decl. H 9.) Eleven of the

bundles each contained $1,000, while the

twelfth bundle contained $320.00. (GSMF

1162; Nix DecL H 55.)

Based on Sergeant Nix's observations
and law enforcement experience, bundling

money in large, even amounts is consistent
with money involved in the drug ti'ade.

(GSMF H 63; Nix DecL H 56.) When Ser

geant Nix handled the Defendant Curren

cy, he noticed that it had an odor of raw

marijuana. (GSMF H 64; Nix DecL H 57.)

Sergeant Reneau asked the driver

where the Defendant Currency came from,

and the driver replied that his " 'old lady*"

had taken $14,000 from the bank and given
it to him. (GSMF HH 65-66; Reneau DecL

Hlf 10-11.) A few minutes later, Sergeant

Reneau asked the drh'ei* how much money

his wife had taken out of the bank and

given to him, and the driver replied that

his wife had given him $5,000. (GSMF

HH 67-68; Reneau Decl. HH 12-13.) Ser

geant Reneau asked the driver about the

inconsistent amounts, and the driver stat

ed that Sergeant Reneau ^vas confusing

him. (GSMF HH 69-70; Reneau DecL

HH 14-15.)'

Sergeant Reneau then asked the driver

what -he was doing with that .amount of

currency, and the driver replied that he

was going to help out some of his

"•peeps."' (GSMF HH71-72; Reneau

DecL HH 15-16.) Sei-geant Reneau asked

the diiver who his "'peeps'" were and

where they lived, and the driver stated

that he did not want to answer any more

questions. (GSMF HH 73-74; Reneau

DecL HH 18-19.)

Later, Sergeant Nix asked the driver
why he had so much money, and the driver

stated that he was delivering the money
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for a friend. (GSMF 75-76; Nix Decl.

HH 58-59.) The driver refused to give Ser

geant Nix any information about the
"iriend." (GSMF 1177; Nix Decl. 1160.)

Sergeant Nix asked the driver why he was
delivering the money for his Mend, and
the di-iver responded, "*You guys know

the game.*" (GSMF HH 78-79; Nix Decl.
HH 61-62.) Based on that response, Ser
geant Nix believed that the driver was
refeming to .the ti'ade. (GSMF 180;
Nix Decl. H 63.) The driver further stated

that he was " 'through delivering for this

guy.'" (GSMF H 81; Nix Decl II64.) The

diiver refused to answer any more ques
tions. (GSMF H 82; Nix Decl. H 65.)

Sergeant Reneau told the driver that the
Defendant Cun-eney would be seized, and
seized the Defendant CuiTency as drug
proceeds. (GSMF 1! 83; Reneau Decl.
H 20.) The driver signed the property re
ceipt as "Charles Gray Jr.," and the offi
cers gave him a property receipt. (GSMF
H 84; Reneau Decl. H 21 & Ex. B; Go\''t

Ex. E.) The driver left the scene in the

Equinox (GSMF H 85; Reneau Decl.
H 22; Nix Decl. If 66.)

Sergeant Reneau took custody of the
Defendant Currency. (Nix Decl. 1i 66;

Broce Decl. H16.) Sergeant Reneau
transported the Defendant CuiTency to
the Tunnel Hill Police Depaitment.
(GSMF 1186; Reneau Decl. 1123; Broce

Decl. H17.)

4. Free Air Sniff of the

Defendant Currency

After the officers arrived at the Tunnel

Hill Police Department, Sei^cant Reneau
and Deputy Broce conducted a free aii*

sniff of the Defendant Currency. (GSMF

1. A Social Security Death Record indicates
that Charles Gray, Jr. died on October 20,
2010. (Gov't Ex. C.) A certified death ccrtifi-

H 87; Reneau Decl 1124; Broce Decl. 1118.)

Sergeant Reneau and Deputy Broce used

thi'ee bags to conduct the free air sniff.
(GSMF 188; Reneau Decl 125; Broce

Decl 119.)

Sergeant Reneau placed the Defendant

CvuTency in one bag, and placed items of a
similai* size and weight in the remaining
two bags. (GSMF 189; Reneau Decl.
126; Broce Decl. 120.) Sergeant Reneau

then placed the thi'ee bags in a line.

(GSMF 189; Reneau Decl 126; Broce

Decl. 121.) While handling the Defendant

Currency, Sergeant Reneau noticed that it
had an odor of i-aw marijuana. (Reneau

Decl. 127.) Deputy Broce did not know
which bag contained the Defendant Ciu'-

rency. (Broce Decl. 122.)

Deputy Broce had ICilo peiform a free
ail* sniff of the bags. (GSMF 190; Re

neau Decl. II28.) Deputy Broce walked
Kilo around each of the bags. (Brace
Decl. 123.) Kilo gave a positive alert for

the odor of narcotics only on the third bag,
which contained the Defendant Currency.

(Id.; Reneau Decl. 129; GSMF 191.)

5. Other Interactions With the Driver

Throughout Sergeant Nix's interactions
with the Equinox's driver, Sergeant Nbc
called the driver "Charles," and the driver

responded to that name and did not indi

cate tliat it was not his name. (GSMF

116; Nix Decl. 116.) In approximately

December 2011, Sergeant Nix learned that
Charles Gray, Jr. had died on or about

October 20, 2010, more than six months

prior to the traffic stop. (GSMF 117; Nix
Decl. 117; Reneau Decl. 130.) ̂ The
Equinox was registered to Claimant.

cate for Mr. Gray also states that Mr. Gray
died on October 20, 2010. (Gov't Ex. H.)
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(GSMF H18; Nix Decl. U 18.) ̂

6. Administrative Proceedings

The Federal Bui*eau of Investigation
("FBI") adopted the seizure of the Defen

dant Currency. (GSMF 1192; Gov't Ex.

A-1.) On July 20, 2011, Claimant filed an

administi-ative claim to the Defendant Cui*-

rency, which the FBI initially rejected as
deficient because Claimant failed to make

the clahn under oath, subject to penalty of
perjury. (GSMF H 96; Gov't Ex. A-4.) On

July 21, 2011, the FBI sent a letter to

Claimant informing her that her submis
sion was deficient, and noting:

Any Jactual a-edtation or documenta

tion in a petition must be supported by a
sworn affidavit of the person alleging an

interest in the property. An unsworn

declaration must be signed and contain
the statement, "I declare under penalty

of peijury that tlie foregoing is true and

correct."

(Gov't Ex. A-^ at 2; GSMF H 97.)

Claimant submitted another claim for

the Defendant Cmrency to the FBI.
(GSMF H 93; Gov't Ex. A-2.) Under the

section titled "INTEREST EXPLANA

TION," Claimant wi-ote: "Shopping &
TRAVEL money personal use, bills etc."

(Gov't Ex. A-2 at 1 (capitalization in origi
nal),) The claim contained the statement,

"I attest and declare under penalty of
perjui-y that the infoimation provided in

support of my claim is true and correct, to

the best of my knowledge and belief." (Jd.
at 2; GSMF 1198.)

The FBI then requested that the Gov

ernment commence a judicial forfeiture ac-

2. Counsel for the Government also submitted

a declaration in support of the Government's
Motion. (Gov't Ex. 4.) Because the Court
docs not generally permit counsel to serve
both as attorneys and as witnesses in the

tion relating to the Defendant Currency.

(GSMF H 94; Gov't Ex. A-1.)

B. Procedural Background

On Novcniber 1, 2011, the Government

filed this lawsuit. (Docket Entry No. 1.)
The Government alleged that the Defen
dant Cun'enty was subject to forfeitiu'e
imder 21 U.S.C. § 881(a)(6) because it was

furnished, or intended to be furnished, in

exchange for a controlled substance, be
cause it constitutes proceeds ti-aceable to
such an exchange, or because it was used,
or intended to be used, to facilitate the

sale or exchange of a controlled substance.

(CompLHee.)

On November 10, 2011, the Government

issued a Notice of Filing Complaint for

Forfeiture to Claimant. (Docket Entry
No. 4.) That Notice stated, in relevant
part:

To avoid forfeitm*e of the property,
any pei'son claiming an interest in the
Defendant property must file a verified
Claim in the manner set forth in Rule

G(5) of the -Supplemental Rules for Ad-
miialty or Maritime and Asset FoiTel-

ture Claims on or before the deadline

specifically stated below, which is at

least 35 days after the date this notice

was sent. Sec Rule G(5)(a). In addi

tion, any person who files such a Claim

shall file an Answer to the Complaint, or
a motion under Rule 12 of the Federal

Rules of Civil Procedui*e, not later than
21 days after the filing of the Claim.

SeefiulfiG(5)(b).

Supplemental Rule G(5)(a) pi-ovides in
pertinent part; "(I) a person who as-

samc case, the Court has not included the

statements contained in that declaration in

this Order. The Court has, however, consid
ered the documents attached to the declara

tion.
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serts an interest in the Defendant Prop
erty may contest the forfeiture by filing

a claim in the court where the action is

pending ..." and "must (A) identify the

specific property claimed; (B) identify

the claimant and state the claimant's

Interest in the property; (C) be signed
by the claimant under penalty of peiju-

ry; and (D) be served on the govern

ment attorney designated under Rule

G(4)Ca)(ii)CC) or (b)Cii)(D)." See Rule

G(5)Ca). Supplemental Rule G(5)(b) pro

vides in pertinent pai-t: "[a] claimant

must serve and file an answer to the

complaint or a motion imder Rule 12

\vithin 21 days after filing ttie claim."

The Claim and Answer shall be filed

vritti the Office of the Clei'k of Gouii,

United States District Court for the

Northern District of Georgia, Atlanta
Division, 75 Spring Street, S.W., Suite
2201, Atlanta, Georgia 30303, with copies

of each served upon Assistant U.S. At

torney Michael J. Brown, 75 Spring
Street, S.W., Suite 600, Atlanta, GA

30303.

Fui'suant to Rule GC4)Cb) of the Sup
plemental Rules for Admiralty or Mari

time and Asset Forfeiture Claims, on

November 10, 2011, Plaintiff sent this

Notice by certified mail, return receipt

requested, to eveiy person who reason
ably appeared to be a potential claimant
to the Defendant Cuirency on the facts

known to Plaintiff. Therefore, a veri

fied Claim must be filed on or before

December 16, 2011, and an answer to

the complaint or a motion under Rule
12 within 21 days thereafter.

(/d. at 1-3 (emphasis and omissions in
original; footnote omitted).)

Claimant submitted a letter to counsel

for the (jOveiTunent. (Gov't Ex. D.) On

December 2, 2011, counsel for the Goveni-

ment wrote a letter to Claimant stating, in
relevant part:

I have received a copy of youi* Claim

in the above-referenced civil forfeiture

action. However, it does not appear
that you sent your Claim to the Clerk of
District Court for filing, which is re

quired under Rule G(o)(a) of the Supple
mental Rules for Admiralty or Maritime

and Asset Forfeiture Claims. In addi

tion, the copy of the Claim you sent to

me does not appear to comply wth Rule

G(5)(a)(i)(C).

Rule G(5)(a) expressly states that

each claimant must file a claim "in the

court where the action is pending" iden
tifying the specific property claimed and

his or her interest in the property, and
that the claim must "be signed by the

claimant under penalty of pei^juiy" and

served on the appropriate Assistant

United States Attorney. If a potential
claimant fails to file a verified claim \vith

the court, that claimant lacks statutoiy
standing to contest the forfeitm*e.

Please be uware that this Circuit has

i-ecognized that courts "consistently
have required claimants to follow the

language of the Supplemental Rules to

the letter," and, as such, a district court

is "entitled to insist upon strict compli

ance with the procedui'al requu-ements
set forth in Rule G(5) and, thus, to strike

appellant's claim for lack of statutory
standing to contest the forfeiture."

As stated in the Notice of Filing'Com-
plaint for Forfeiture that the -United

States served on you on November 10,
2011, youi* deadline for filing a veiified
claim with the Clerk of District Court is

on or before December 16, 2011, and

your deadline for filing an answei* to the

complaint for forfeitui'e is \vithin 21 days
after filing your claim. The address for
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where to send your verified claim and
your answer to tiie complaint for foi-fei-

ture is as follows:

Clerk of District Court

600 "East Tirst Street

Rome, Georgia 30161

{Id at 1-2 (citations omitted).)

On December 8, 2011, the Clerk re

ceived -a letter fi*om Olaimant dated No

vember 12, 2011 and stating, in relevant

part;

I Dorothy Mae Robinson who asserts an

interest in the currency seized.

$11;320.00 in United States CuiTency on
May 4,2011[.]

I am the sole owner of the cuirency
seized.

Charles Gray is deceased [sic], he is
no longer -with me.- Cause of death

Heaii Attack.

Gray was traveling south to visit fami

ly & fi-iends to help & visit peers, be
cause of the recent tornados [sic] &

storms.

(Docket Entry No. 6.) The document was
not signed under penalty of perjury. {Id)

On that same day, the Clerk received

another document from Claimant dated

December 6, 2011, which stated, in rele

vant par-t:

Yes I do own the Chevinlet Equinox
2010 Michigan tag # BKY 4481

Yes I am the sole owner of the U.S.

Currency $11,320.00

Charles says officer pulled him over
for changing lanes, when he stopped
him.

Gray, was traveling south to shop &
visit family & friends.

Yes I do keep my money inside plastic
bag inside a suitcase.

1  shirt 1 pail* pants 1 undergai*ment,
1 pair* shoes inside suit case in back of

truck.

[Tjhe reason I keep my money in my
car.

In 2008 we lost everything in a condo

apai*tment [sic] fir*e, I lost money purse
etc. Everything in fire.

So I keep my money in my car*.

Yes Gi**ay had some cash in his travel
ing bag.

Gray & have been together for 17

years, Gray was traveling south to visit
family members, he was concerned

about his mom & family & friends, due

to the tornadoes & bad weather.

Mich law requires driver's [sic] to pull
to the next lane if he obsei*ves officer in

the same lane he is traveling in

I believe when officer was asking Mr.
Gi*ay about the money they were giving
him a hai*d time.

During "the search of the (Chevrolet

Equinox 2010, the officer did damage to
the vehicle but did not find any dr*ugs.

On August 8, 2011 I Dorothy Mae

Robinson filed a claim with FBI

I am the sole owner* of the Defendant

Currency.

(Docket Entry No. 7 at 1-3.) That docu

ment also is not signed under penalty of
perjury. {Id at 3.)

Claimant did not file an Answer to the

Complaint, and also did not file a Motion

to Dismiss.

On December 21, 2012, the Govern
ment, thr*ough counsel, sei-ved Claimant

with Special Interr*ogatories. (Gov't Ex.
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F; Docket Entry No. 9.) Special Interrog
atory No. 3 asked Claimant to: "Identify

the pei-son who was diiving the Equinox
at the time of the traffic stop on May 4,
2011 that led to the seizure of the Defen

dant Currency and provide that individu
al's address, telephone number(s), and
other pei*sonal identifiers." (Gov't Ex. F
at 7.) Special Interrogatoiy 12 stated: "In
your letter asserting a claim to the Defen
dant Currency, you stated that Charles
Gray is deceased and that his cause of

death was a heart attack. Identify the
date and the location, including city and
state, of Charles Gray's death." (Jd. at
11.)

Claimant sei*ved counsel for the Govern

ment with responses to the Special Inter

rogatories. (Gov't Ex. G.) Claimant's re

sponse to Special Interrogatory No. 3
states that the driver of the Equinox was
"Chai'les Gray." {Jd. at 1.) Claimant's re
sponse to Special InteiTOgatory No. 12
states tliat Charles Gray died on October
29, 2010, in Bh-mingham, Alabama. {Id. at

2.)

On March 21, 2012, the Government

filed its Motion to Strike and Motion for

Judgment on the Pleadings. (Docket En
try No. 10.) The Government sought to
strike the claim filed by Claimant Dorothy
Mae Robinson ("Claimant"). {Id.) The
Government also moved for judgment on
the pleadings. {Id.)

On Api-il 10, 2012, the Court entered an
Ordei" converting the Motion for Judgment
on the Pleadings to a Motion for Summary

Judgment, (Order of Apr, 10,2012,) The
Comt also directed Claimant to file her

response, if any, to the Motion to Strike
and Motion for Summary Judgment within

twenty-one days. {Id.) On that same day,
the Clei'k issued a Notice directing Claim
ant to respond to the Motion for Summary
Judgment. (Docket Entry No. 12.)

On April 20, 2012, Claimant filed a re

sponse. (Docket Entry No. 13.) In that

i-esponse. Claimant stated:

I am the sole owner of the $11,320.00 in

United States Currency et al.

I have answered all questions.

{Id. at 1.) Claimant, however, did not re

spond to the Government's Statement of

Material Fact or provide any explanation
for her failure to file an Answer or a

verified claim signed under penalty of per
jury. {Id. at 1-3.)

The Government has filed a reply in
support of its Motion to Strike and Motion

for Summary Judgment. (Docket Entry
No. 14.) The Goverament also has indicat

ed that it does not intend to supplement its

Motion following the April 10, 2012 Order.
{Id at 2 n. 1.) Under those circumstances,

the Court finds that this matter is ripe for
resolution.

III. Summary Judgment Standard

Federal Rule of Civil Procedure 56(c)

authorizes summary judgment when
"there is no genuine issue as to any mate
rial fact" and "the moving party is entitled
to a judgment as a matter of law." Fed.

R.Civ.P. 56(c). The party seeking sum
mary judgment bears the iiritial burden of

shewing the Court that summary judg
ment is appropriate, and may satisfy this
bm'den by pointing to materials in the

record. Reese v. Herbert, 527 F.3d 1253,
1269 (11th Cir.200S) (citing Celotex Corp.
V. CaireU, 477 U.S. -317, 323, 106 S.Ct.
2548, 91 L.Ed.2d 265 (1986)); Alhm v. Bd

of Public Educ. for Bibb County, 495 F.3d

1306,1313 (11th Crr.2007). Once the mov
ing pariy has supported its motion ade

quately, the non-movant has the burden of

showing summary judgment is improper
by coming foiwai-d with specific facts that
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demonstrate the existence of a genuine
issue for taial. Alletiy 495 F.3d at 1314.

When evaluating a motion for summary

judgment, the Court must view the evi
dence and all factual inferences in the light
most favorable to the paity opposing the
motion. Optimuvi Tecks., Inc. v. Heiikel

Consumer Adhesives, Inc., 496 F.3d 1231,
1241 (11th Cir.2007). The Court also must

" 'resolve all reasonable doubts about the

facts in favor of the non-movant'" Rioux

V. City ofAUantOy Go., 520 F.3d 1269,1274

(11th Cii*.2008) (quoting United of Omaha
Life Ins. Co. v. Sun Life Ins. Co. of Am.,
894 F.2d 1555,1558 (llth Cir.l99D)). Fur

ther, the Court may not make credibility
determinations, weigh conflicting evidence
to resolve disputed factual issues, or assess

the quality of the evidence presented.
Reese, 527 F.3d at 1271; Shop v. City of
Atlanta, Go., 485 F.3d 1130, 1140 (llth

Cir.2007). Finally, the Court does not
make fectual determinations. In re Celo-

tex Corp., 487 F.3d at 1328.

The standai'd for a motion for suraraaiy
judgment differs depending on whether
the party moving for summary judgment
also beai*s the burden of proof on the
relevant issue. As the United States

Court of Appeals for the Sixth Circuit has

noted:

^'When the moving party does not have
the burden of proof on the issue, he
need show only that the opponent can

not sustain his burden at trial. But

where the moving party has the bur
den—the plaintiff on a claim for relief or

the defendant on an affirmative de

fense—his showing must be sufficient
for the court to hold that no reasonable

trier of fact could find other tlian for the

moving pai*ty."

Calderone v. United States, 799 F.2d 254,
259 (6th Cir.1986) (quoting William W.

Schwai'zei*, Summary Judgment Under
the Federal Rides: Dejviiuff Genuine Is
sues of Matei'ial Faxd, 99 F.R.D. 465, 487-

88 (1984)). "Where the movant also bears

the bm'den of proof on the claims at ti-ial,
it 'must do more than put the issue into

genuine doubt; indeed, [it] must remove

genuine doubt from the issue altogether.*"
Franklin v. Montgomery County, Md,
No. DKC 2005-0489, 2006 WL 2632298, at

■^5 (D.Md. Sept. 13, 2006) (quoting Hoorer
Color Corp. v. Bayer Corp., 199 F.3d 160,
164 (4th Cir.1999)) (altei*ation in original).

IV. Discussion

A. Claimant's Standing

[3] A claimant in a dvil forfeiture ac
tion must establish both the requirements
of Article III standing and statutory
standing. United States v. $688,670.42
Seized from Regims Bank Account No.
XXXXXX5028, 449 Fe(LApp.\. 871, 873
(llth Cir.2011) (pei* curiam); United
States V. $114,031.00 in U.S. Cun-ency, 284
FedAppx. 754, 755 (llth Cir.2008) (per
curiam). The Com*t fii'st deteimines
whether Claimant has satisfied the Article
III standing requirements, and then ad
dresses the statutory standing question.

1. Article III Standing

[4,51 "It is well established that in or
der to contest a forfeiture, a claimant first
must demonstrate a sufficient interest in
the property to give him Article III stand
ing; otherwise, there is no 'case or contro
versy,' in the constitutional sense, capable
of adjudication in the federal courts."
United States v. $38,000.00 in U.S. Cur
rency, 816 F.2d 1538, 1543 (llth Cir.1987)
(quoting United States v. One 18th Centu
ry Colombian Monstmnce, 802 F.2d 837,
888 (5th Cii-.1986)). "The Ai-ticle III
standing inquiry focuses on the existence
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of an injury." $688.67042 Seized fivm Re
gions Bank, 449 Fed.Appx. at 874. An
owner of property has Article III standing
to contest the property's forfeitui-e.

$38,000.00 in U.S. Currency, 816 F.2d at
1544. "Ownership may be established by
proof of actual possession, control, title,
and financial stake." United States v. One

(1) 1983 Homemade Vessel Named Barra

cuda, 625 F.Supp. 893, 897 (S.D.Fla.l986).
"It is well settled that a l)are assertion of

ownei'ship in the property, ̂ ^ithout more,
is not enough to prove an ownership inter
est sufficient to establish standing." Are-

valo V. United States, No. 05-110, 2011
WL 442054, at *3 (E.D.Pa. Feb. 8, 2011).

Instead, "a claimant must show that he has

a colorable ownership or possessory inter

est in the funds." Id.

[6] Here, Claimant has produced no
evidence showing that she has a coloi-able
ownei*ship or possessoiy interest in the

Defendant CuiTency. Instead, Claimant
simply has submitted bare assertions of

ownei-ship, which ai-e simply not sufficient
to establish Aitiele III standing. United

States V. $26^620^00 in U.S. Currency, No.
Civ. A. 2:05CV50WCO, 2006 WL 949938, at
*7 (N.D.Ga. Apr. 12, 2006) (concluding
claimant's "mere allegation" that he was
owner of currency was insufficient to es

tablish ownership). Because Claimant

lacks Article III standing, the Court
sti'ikes her Claim and Answer.

2. Statutory Standing

[7] A claimant also must satisfy the
statutory standing requii'ements to chal
lenge a forfeiture. The claimant bears the

burden of establishing standing,
$1H,031.00 in U.S. Currency, 284 Fed.
Appx. at 756.

The Supplemental Rules for Admiralty
or Maritime Claims and Asset Forfeiture

("Supplemental Rules") and 18 U.S.C.
§ 983(a)(4) govern civil forfeiture actions

and set forth statutory standing requu-e-

ments for contesting a forfeiture. United

States V. $12,126.00 in U.S. Currency, 337
Ped.Appx. 818, 818-19 (11th Cir.2009) (per
curiam) (citing $38,000.00 in U.S. Curren

cy, 816 F.2d at 1544^5). Rule G(5)(b) of

the Supplemental Rules provides, in rele

vant part: "A claimant must serve and file

an answer to the complaint or a motion

undei' Rule 12 within 20 days aftei* filing
the claim." Supp. Rule G(5)(b). Rule

G(8)(c) of the Supplemental Rules states:

(i) At any time before trial, the govern

ment may move to strike a claim or

answer:

(A) for failing to comply with Rule

G(5) or (6), or

(B) because the claimant lacks

standing.

(ii) The motion:

(A) must be decided before any mo

tion by the claimant to dismiss the

action; and

(B) may be presented as a motion

for judgment on the pleadings or as a

motion to determine after a hearing or
by summaiy judgment whether the

claimant can cany the bm-den of es

tablishing standing by a preponder

ance of the evidence.

Supp. R. G(8)(c).

[8] A district coui-t has discretion to

extend the time for filing an answer, but
also may insist on strict compliance with
the Supplemental Rules. $12,126.00 in U.S.

Cuirency, 337 Fed.Appx. at 818-19 (citing

United States v. $125,938.62, 370 F.3d

1325, 1328-29 (llth Cir.2004)). "[GJIaim-

ants must strictly adhei-e to the procedural

requirements of the Supplemental Rules to
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achieve statutory standing to contest a for

feiture action." Id. at 820.

Here, Claimant failed to file an Answer

or a motion under Rule 12 within twenty

days -after filing her Claim. The Court
cannot find that special or extenuating cii*-

cumstances exist that would wan*ant ex

tending the time for Claimant to file an
Answer or excusing her failure to comply

with Rule G(5)(b) of the Supplemental

Rules. Indeed, the Notice of Filing Com
plaint for Forfeiting served on Claimant

by the Goveniment set forth the require

ment that Claimant file an Answer within

twenty-one days after filing a Claim.

[9] Under the above circumstances,

"this Court is left with no exidanation for

[Claimant's] failure to file an answer, and
no colorable basis for deviating from the

strict compliance with the standing aspects

of the Supplemental Rules which federal

courts typically enforce stiictly in the civil

forfeitui-e context." United States v. hO

Acres of Real Prop., More or Less, 629

F.Supp.2d 1264, 1274-75 (S.D.Ala.2009).
The Com-t consequentfy finds that the fail

ure by Claimant to file an Answer or a

motion under Rule 12 in a timely fashion,

as required by Supplemental Rule G(5)(b),

deprives Claimant of statutory standing to

pursue her claim to the Defendant Proper-
ty. Id. at 1275; see also United States v.

Approximately $73,562 in U.S. Currency,
No. C 08-2458 SBA, 2009 WL 1955800, at
■=■2 (N.D.Cal. July. 6, 2009) ("The pleading
requii-ements are stiictly construed and
the failure to file an answer precludes
standing to challenge the forfeiture.").
The Coui't therefoi*e grants the Govern
ment's Motion to Sti'ike, and stiikes the
Claim filed by Claimant, based on Claim
ant's failure to comply with applicable pro
cedural requirements. United States v.
$12,126.00 in U.S. Currency, 337 Fed.

Appx. 818, 820 (11th Cir.2009) (per cu-
riam); tO Acres of Real Prop., 629
F.Supp.2d at 1275; see also Approximate
ly $73,562 in U.S. Currency, 2009 WL
1955800, at *2 ("A claim may be stricken
for non-compliance with pleading require
ments for challenging a proposed forfei
ture.").

Section 983 and Supplemental Rule G
also requii-e that a claimant file a verified
claim asserting an interest in the property.
United States v. One 2003 Chevrolet Sub
urban, Civil Case No. 7:10-CV-0153 (HL),
2011 WL 4543471, at *1 (M.D.Ga. Sept. 29,
2011). The claim must identify the prop
erty claimed, identify the claimant -and
state the claimant's intei'est in the proper
ty, be signed under penalty of perjuiy, and
be served on the designated government
attorney. Supp. Rule G(5)(a)(i).

Hei'e, CIaimant!s elaim is not signed .un
der penalty of peijury. Claimant's claim
thus fails to satisfy the statutory require
ments. One 2003 Chevrolet Suburban,
2011 WL 4543471, at *2 (finding claim
failed to satisfy requiied elements where it
failed to give full statement of claimant's
interest and did not include required oath.
or affii-mation); sec also United States v.
One Men's Rolex Pearl Master Watch, 357
Fedj\ppx. 624, 627 (6th Cir.2009) (grant
ing motion to dismiss where claimant
failed to sign claim under penalty of peiju-
ly). Under those circumstances, the
Court finds that it is appropriate to strike
Claimant's claim. One 2003 Chevrolet
Suburban, 2011 WL 4543471, at *2.

3. Summary

For the reasons discussed above, the
Court finds that Claimant lacks both statu
tory standing and Aiiicle III standing to
pursue her claim. The Court therefore
grants the Government's Motion to Strike
as to Claimant's claim.
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B. Whether the Defendant Currency

Is Subject to Forfeiture

Alternatively, the Government argues
that it is entitled to judgment in its favor
because no genuine dispute remains as to
whether the Defendant CiuTency is sub
ject to forfeiture. The Civil Asset For

feiture Reform Act of 2000 ("CAFRA")

applies to the instant forfeiture action.

Under CAFRA, money is subject to civil

forfeiture if it is "furnished or intended

to be fimiished by any person in ex
change for a controlled substance or list

ed chemical in violation of this subchap-
ter," if it is "proceeds haceable to such
an exchange," or if it is "used or intend
ed to be used to facilitate any violation of
this subchapter." 21 U.S.C. § 881(a)C6):

see also United States v. $291,828.00 in
United States Currency, 536 F.3d 1234,

1236-37 (11th Clr.2008) (per cmiam)
(same).

[10] Under CAFRA, the Government

"must prove by a preponderance of the
evidence that the defendant property is
subject to forfeiture." United States v.

United States Curi'enctj Totaling
$101,207.00, No. CV 101-162, 2007 WL
4106262, at *5 (S.D.Ga. Nov. 16, 2007); see

aiso 18 U.S.C. § 983(c)Cl) (stating that, in
civil forfeiture action, "the bui'den of proof
is on the Government to establish, by a

preponderance of the evidence, that the
property is subject to forfeiture"). Conse

quently, to prevail in this case, "the Gov-
eniment must show by a preponderance of
the evidence that the currency at issue was
the proceeds of drug offenses or used or

intended to be used to iacilitate a drug
offense." Id.

[11] The Government " 'may use both
circumstantial evidence and hearsay"' to

3. claimant has submitted a list of "docu

ments" that she apparently contends arc pos
sible legitimate sources for the Defendant

satisfj' its burden of proof. $291,828.00 in

United States Currency, 536 F.3d at 1237
(quoting United States v. Four Parcels of
Real Prop., 941 F.2d 1428, 1440 (11th Cir.

1991)). The Government "may use evi

dence gathered aftei* the filing of a com
plaint for forfeiture to establish, by a pre

ponderance of the evidence, that property
is subject to forfeiture." 18 U.S.C.

§ 983(c)(2); see also $291,828.00 in United

States Currency, 536 F.3d at 1237 (stating
same). The Court must evaluate the evi

dence "with 'a common sense view to the

realities of normal life.'" $291,828.00 in

United States Currency, 536 F.3d at 1287

(quoting Fmir Parcels of Real Prop., 941
F.2d at 1440). For the following reasons,
the Court concludes that the evidence,

even viewed in the light most favorable to

Claimant as the non-movant, demonstrates

that the Defendant Currency is subject to
forfeiture.

[12] First, the evidence fails to indi

cate a legitimate soui'ce for the Defendant

Cun-ency.^ This factor counsels in favor

of a finding that the Defendant Currency

is related to illegal drug activity. See

United States v. $252,800.00 in United

States Currency, 484 F.3d 1271, 1275 (10th

Cii*.2007) (concluding claimant's lack of ev-

identiaiy support for som-ces of defendant

cmrency, including fact that claimant and

othei* alleged contributor both had limited
incomes and significant debts during rele
vant period, was probative of illegal drug

activity); United States v. Funds in the

Amount of Thirty Thousand Six Hundred

Seventy Dollars ($30,670.00), 403 F.3d
448, 469 (7th Cir.2005) (concluding fact

that explanations of claimant regarding
sources of cash "did not add up" sup-

Currency. Tliat list, however, does not indi
cate when the alleged payouts occurred and
provides only conclusory information.
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ported finding that property was subject
to forfeiture); United States v. $118,170.00

in U.S. Currency, 69 FedAppx. 714, 717
C6th Cir^003) (observing that claimant's

"sketchy" financial history and insufficient

income to ejq)Iam large amount of money
seized supported conclusion that defen
dant currency was subject to forfeiture);

United States v. $174,206.00 in U.S. Cur

rency, 320 F.3d 658, 662 (6th Cir.2003)

(finding government showed, by prepon
derance of evidence, that defendant cur
rency was traceable to drug offenses

where evidence demonstrated that claim

ants' legitimate income was insufficient to

explain large amount of currency found in

their possession); United. States v. U.S.

Currency, in the Amount of $150,660.00,
980 F.2d 1200, 1207 (8th Ch-.1992) ("The

absence of any apparent verifiable, legiti
mate source for the [defendant currency]
... strongly suggests that the defendant

cmrency was connected with di*ug activi

ty'"). '

Further, the fact that the Defendant

Currency was packaged in bundles

wrapped with rubber bands is probative of
a connection to illegal activity, given the

law enforcement officers* testimony that,
in their experience, individuals engaged in
drug actirfty commonly package money
that way. United States w $242,484.00,

389 F.3d 1149, 1161-62 (11th Cir.2004)

(noting that rubber-banded money may be

indicative of connection to drug activity).
The fact that the Defendant Currency was
concealed, howevei*, is of little probative
value. See United States u One Lot of
U.S. Currency ($36,634), 103 F.3d 1048,
1055 n. 8 (1st Cir.1997) ("Few people carry

money, especially lai'ge sums, in any way
other than 'concealed.'").

[13] The Eleventh Circuit has held

that "a large amoimt of cun*ency, in and of

itself, is insufficient to establish probable

cause for forfeiture under 21 U.S.C.

§ 881(a)(6)." United States v. $121,100 in

United States Cuirency, 999 F.2d 1503,
1507 (11th Cir.1993). The large quantity
of cash seized here, however, "is highly
probath'e of a connection to some illegal
activity." Id.; see also $242,484.00, 389

F.3d at 1161 ("Although the quantity of
the cash alone is not enough to connect it
to illegal drug transactions, it is a signifi
cant fact and weighs heavily in the proba
ble cause calculus.") (citation omitted);

United States v. $67,220.00 in United
States Currency, 957 F.2d 280, 285 (6th

Cii\1992) ("caiiying a laige sum of cash is

strong evidence of some relationship with
illegal drugs"); United States v.

$22,991.00, more or less, in United States

Cuirency, 221 F.Supp.2d 1220, 1232-33

(S.D.Ala.2002) (noting that fact that defen
dant currency of.$22,991.00 was ''an unusu

ally large amount of cash to be transported
in the trunk of an automobile," which ̂ vas

highly probative of link between defendant

currency and illegal drug activity).

The record also demonstrates that the

driver of the Equinox made several mis-

statements and conflicts, including errone
ously giving his name as that of an individ
ual who had died, erroneously stating that
he and Claimant were manied, and falsely

claiming that he intended to reach Bank-

head Highway by taking Interetate 75
South to Interstate 575 North. Viewed in

the light most favorable to Claimant, those

misstatements and conflicts are "probative
•of possible -criminal activity." $67,220.00 in
United States Currency, 957 F.2d at 286;
see also $242,484-00, 389 F.3d at 1164-65

(observing that conflicting stories were

probative of connection to illegal drug ac
tivity); United States Currency Totaling
$101,207.00, 2007 WL 4106262, at *6 (ob

serving that false statements of claimant
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and his son were "ftirther drcumstantial

evidence of illegal activity").

[14] Additionally, Kilo gave a positive

drug alert to the Defendant Currency. Al

though otlier Circuits have expressed con

cern about the reliability of positive drug

dog sniffs of cuirency, the Eleventh Cii-

cuit has declined to adopt an "ever-lasting

scent, global contamination theory."

389 F.3d at 1165-66 & n. 10

(collecting cases). Instead, the Eleventh

Circuit has obsei-ved that a positive drug

dog alert to cun'ency is relevant to deter
mining whether the cuirency at issue is

proceeds of an illegal di-ug transaction.

Id at 1166. Given that authority, the
Court concludes that the positive diiig dog
alert weighs in favor of concluding that the

Defendant Currency is proceeds of, or

traceable to, an illegal drug transaction.

Given the factors discussed above, the

Court finds that the Government has dem

onstrated by a preponderance of the evi

dence that the Defendant Cuirency is sub
ject to forfeiture. The Court therefore

grants summaiy judgment in favor of the

Government.

V. Conclusion

ACCORDINGLY, the Court GRANTS

the Government's Motion to Strike [10-1],

and STRIKES Claimant's Claim to the

Defendant Currency for lack of statutory
standing and lack of Article III standing.
The Court also GRANTS the Govern

ment's Motion for Judgment on the Plead
ings 110-2J, which the Court has converted

to a Motion for Summary Judgment, and

finds that the Defendant Cuirency is for-

feitable to the Government. The Court

DIRECTS the Clerk to enter judgment in
favor of the Government and against

Claimant, and to CLOSE this case.

The Court DIRECTS the Clerk to

MAIIj a copy of this Or*der to Claimant at

her last-knowTT address: 825 Hazen St.

SE, Grand Rapids, Michigan, 49507.

o SrtYNUMBIKSYSTlM

ESSAR STEEL LIMITED, Plaintiff,

V.

UNITED STATES, Defendant,

and

United States Steel Corporation,

Defendant-Intervenor.

Slip-Op. 12-132.

Court No. 09-00197.

United States Court of

International Trade.

Oct. 15, 2012.

Background: Importer filed suit chal

lenging Department of Commerce's final

results of administrative review of coun

tervailing duty (CVD) order on hot-rolled

carbon steel flat products from India.

Holding: The Court of International

Trade, Barzilay, Senior Judge, held that

Commerce was required to discuss corrob-

oration of importei''s advei*se facts avail
able (AFA) CVD rate.

Remanded.



1220 227 FEDERAL SUPPLEMENT, 2d SERIES

irrelevant. The Court in Forbes approved
of the use of lack of public support to
exclude a candidate from debates, and, in
that case, the Republican candidate who
won the seat that Forbes was ninning for
collected only 50.22 % of the vote, while
the Democrat received 47.20 % of the vote.

As Justice Stevens pointed out in his dis
sent, the decision to exclude Forbes may
have "detennined the outcome of the elec

tion," Fwbes, 523 U.S. -at 685, 118 S.Ct. at
1645, but it was still upheld as reasonable
by the Court.

Finally, the plaintiffs argue that the
polls picked by the defendants to assess
whether candidates had met the five-per
cent threshold were chosen in an arbitrary
manner. The couit finds no evidence that

APT specified which polls could be used to
demonstrate a candidate had met the five-

percent requirement, as APT requii-ed
only that the poll be "independent" and

"conducted by a recognized polling organi
zation." The plaintiffs do not offer any
evidence that they submitted independent
polls that showed Sophocleus with five-
percent of the votes, and that the polls
were rejected because they- were not ones
specified by APT. Instead, the plaintiffs
offer evidence of online polling, which they
admit is not independent, or controlled,
and say it should be considered indepen
dent. This argument is without merit.

In sum, the coiut finds that this case is

controlled by Forbes and Chandler, and
the plaintiffs have failed to demonstrate

any difference between the case at hand

and those two cases. Furthermore, in
light of the standard that both the plain
tiffs and the defendants concede govern
this case, the five-percent threshold is both
viewpoint neutral and reasonable in light
of ART'S purpose, and is, therefore, consti
tutional.

Because the court finds that the plain
tiffs have not shown a likelihood of success

on the merits of their claim, it will not

evaluate whether the plaintiffs have made
the requisite showing on the other factors
that are necessary for a preliminary in
junction to issue.

An appropriate final judgment will be

entered.

JUDGMENT

In accordance with the memorandum

opinion entered today, it is the ORDER,

JUDGMENT, and DECREE of the court

that the application for a.preliminary in
junction filed by plaintiffs Alabama Liber
tarian Party and John Sophocleus on Sep

tember 20, 2002 (Doc. no. 1), is denied.

It is further ORDERED that costs are

taxed against plaintiffs Alabama Libertari
an Party and Sophocleus, for which execu
tion may issue.

O I

UNITED STATES of America,
Plaintifl^

V.

$22,991.00, MORE OR LESS,
IN UNITED STATES

CURRENCY

and

One American Arms .22 Magnum
Revolver, Serial No. 214835,

and Ammunition.

No. CIVjV. 00-1097-L.

United States District Court,
S.D. Alabama,

SoutheiTi Division.

July 17, 2002.

United States filed civil action in rem

against defendant for forfeitm*e of
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$22,991.00 in United States currency, re
volver and ammunition under the Civil As

set Forfeitui'e Reform Act The Distiict

Court, Lee, United States Magistrate
Judge, held that: (1) defendant had stand

ing to contest forfeiture of the defendant

currency, revolver, and ammunition: (2)

preponderance of the evidence existed to
show substantial connection between

$22,991.00 in United States currency and
purchase <ir sale of crack cocaine, so as to
support forfeiture of cmrency under the
Civil Asset Forfeitui'e Reform Act; (3)
even assuming arguendo that a portion of

the defendant currency was derived legiti
mately from the proceeds of defendant's
seamsti^ess business, defendant's admis

sion to officer supported forfeiture of the
currency under the Civil Asset Forfeiture

Refoi*in Act; and (4) preponderance of the
evidence existed to show substantial con

nection between revolver and ammunition

and drug activity, so as to support forfei
ture of revolver and ammunition under the

Civil Asset Forfeiture Refoim Act.

Ordered accordingly.

1. Forfeitures ̂ 5

Defendant had standing to contest
forfeiture of the defendant currency under
the Civil Asset Forfeitui'e Reform Act

where she asserted that she legally owned
and possessed currency. Comprehensive
Drug Abuse Prevention and Control Act of
1970, § 511(a)C6), 21 U.S.C.A. § 881(a)(6).

2. Controlled Substances <s=»184

Preponderance of the evidence existed
to show substantial connection between

$22,991.00 in United States currency and
purchase or sale of crack cocaine, so as to
support forfeiture of cmrency under the

Civil Asset Forfeiture Reform Act; it was

an unusually large amount of cash to be

transported in trunk of an automobile,
each of three certified drug detection dogs

demonstrated a positive alert for the pres
ence of drugs on cuiTency, amount of cur
rency was established to be at or near the

approximate street value of one kilo of

cocaine in area it was sold, several con

trolled crack cocaine transactions were

conducted by law enforcement at defen
dant's residence, both before and after dis-

covei-y of currency, there was no legiti
mate origin of cuiTency, and defendant
continually provided inconsistent and falsi
fied testimony. Comprehensive Di*ug
Abuse Prevention and Control Act of 1970,
§ 511(a)(6), 21 U.S.CJL § 881(a)(6); 18

U.S.CA. § 983(c).

3. Controlled Substances <^165

Even assuming arguendo that a por
tion of the defendant ciuTency was derived
legitimately from the proceeds of defen
dant's seamstress business, defendant's

admission to officer that at a significant
poition of currency derived from one or

more di-ug transactions involving her
friend supported forfeiture of the currency
under the Civil Asset Forfeiture Refonn

Act. Comprehensive Drug Abuse Preven
tion and Conti'ol Act of 1970, § 511(a)(6),
21 U.S.CA. § 881(a)(6); 18 U.S.C.A.

§ 983(c).

4. Controlled Substances <^165

When a claimant to a forfeiture action

has actual knowledge, at any time prior to
the initiation of the forfeitui'e proceeding,
that claimant's legitimate funds are com
mingled with drug proceeds, traceable in
accord vith the forfeiture statute, the le

gitimate funds are subject to forfeiture.

5. Forfeitures <s=>5

Defendant had standing to contest
forfeitui'e of the defendant revolver and

ammunition undei' the Civil Asset Forfei

ture Reform Act, though she did not assert
legal ownership over revolver and ammu
nition where she asserted some degree of
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possessory interest over

U.S.C.A. § 981 et seq.
them. 18

6. Forfeitures <3=>5

A claimant need not own the property
in order to have standing to contest its

forfeiture; lessei' property interest, such
as a possessory interest, is sufficient for

standing.

7. Controlled Substances <3^184

Preponderance of the evidence existed
to show substantial connection between re

volver and ammunition and drug activity,
so as to support forfeitui-e of revolver and

ammunition under the Civil Asset Forfei

ture Reform Act; when appi-oached by po-
Fce officca', defendant then iold officer that

she had a gun in her pui-se, she eventually
handed to officer a loaded 22. "American

Arms" magnum revolver that had been in
her purse, defendant testified that revolver

belonged to a "friend" of another fiiend of
hers, whom evidence at trial showed was

engaged in at least one drug transaction at

defendant's residence, and defendant stat

ed to officer that she possessed the revolv
er for her own "protection." Comprehen
sive Drug Abuse Prevention and Control

Act of 1970, § 511(a)Cll), 21 U.S.CA

§ 881(a)(ll); 18 U.S.CA. § 983(c).

8. Criminal Law <3=>404.65

It is generally recognized that fire
arms ai*e tools of the trade of those en

gaged in illegal ding activities and are
highly probative in proving criminal intent.

Ronald Wise, U.S. Attomey's Office,

Mobile, AL, for plaintiff.

1. On May 23, 2001, Chief District Judge But
ler, to whom this action initially was as
signed, entered a "Default Judgment on For-
fcitun;" as to the interest of Derrick Wise in

the defendant currency, revolver and ammu
nition. (Doc. 28).

Bruce Maddox, Montgomery, AL, for
claimant.

ArLease Prevo, Montgomery, AL, pro
se.

Derrick Wise, Montgomery, AL, pro se.

MEMORANDUM OPINION

AND ORDER

LEE, United States Magistrate Judge.

This is a civil action in rern for the

forfeiture of $22,991.00 in United States
currency pursuant to 21 U.S.C.

§ 881(a)(6), and of a revolver (and ammu

nition) pursuant to 21 U.S.C. § 881(a)(ll).

On May 30, 2002, a bench trial was held
before the undersigned Magistrate Judge
for the purpose of eliciting evidence witli
respect to the plaintiff United States' alle
gations in this action. Prior to the com-

mencanent of trial, the parties executed
their ^vritten consent to the exercise of

jurisdiction in this action by a United
States Magisti^ate Judge, in accordance
with 28 U.S.C. § 636(c) and Fed.R.Civ.P.

73, and the matter was referred to the

undei-signed. (See Couit File). As set
forth below, the undersigned has deter

mined to enter judgment in favor of the

United States, and, accordingly, the defen
dant cuirency, revolvei* and ammunition

shall be forfeited to the pennanent custody
and control of the United States.^

FINDINGS OF FACT^

1. The Events of Atiffust 13, 2000

1. The Claimant in this case is Ms.

Arlease Prevo, who at all relevant times

2. The facts found herein by the Court are
derived from the undisputed facts set forth in
the parties' pretrial order. Hied on April 5,
2002 (Doc. .66), the credible .testimony .of wit
nesses presented at trial, and documents and
pictures admitted into evidence during trial.
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has resided at 2174 George Mull Street,

Montgomeiy, Alabama.

2. On August 13, 2000, at approximate

ly 8:45 a.m., Ms. Prevo drove her owm

'vehicle from her home in Montgomery to

the Loxley Work Release Center ("Cen

ter") in Loxley, Alabama. The Center is a

correctional institution. Ms. Prevo arrived

at the Center premises for the purpose of

picking up inmate Derrick Wise on the
basis of an "eight-houi- pass" to leave the

Centei* premises gi'anted to Mi-. Wise.

3. At that time, Mr. Wise was incarcer

ated at the Center in connection with a

ten-j'ear sentence he was serving on drug-

related chai'ges. In pai-ticular. Mi*. Wise
had pled guilty to, and had been convicted

of, dealing crack cocaine on four separate

occasions out of Ms. Prevo's residence.

Ml*. Wise, refen*ed to by Ms. Prevo as her

"common law husband," had lived with

Prevo at her residence from an unspecified
date in 1995 until April 1999, when he was

incarcerated for the above-referenced

diTjg-related offenses. The testimony at
trial also established that Mr. Wise has an

extensive criminal history, other than \nth
respect to these particular drug offenses,

and in prior years had been incai-cerated
on other unspecified charges.

Documents and pictures admitted into evi
dence during trial arc referred to specifically
as cither "Govl. Exh." when tendered by the
United States, or "Dcf. Exh." when tendered

by the claimant Ms. Prevo.

In addition, at the outset of Ms. Prevo's

testimony during the presentation of the gov
ernment's case-in-chief, as well as during the
lii&limony Ms. Prevo gave on her own belialf
during the presentation of her case, the Court
fully explained to her the nature and availabil
ity of the privilege against self-incriminaiion
afforded by the Fifth Amendment to the Unit
ed States Constitution. At trial, Ms. Prevo
stated that there were criminal charges pend
ing against her. Nevertheless, with the ex
ception of one line of questioning posed to

4. Captain Gary Hetzel of the Alabama

Department of Con-ections ("ADOC"), an

Assistant Wai'den at the Center, testified

that Ml*. Wise began his incai-ceration in
the custody of the ADOC on or about April

23, 1999, and was transferred to the Cen

ter on or about April 28,2000.

5. At all relevant times, at the entrance

to the Center, a sign Avas posted cleai-ly
notifying all visitors that vehicles entering
the premises were subject to search; that
fireai-ms, alcoholic beverages and illegal or
narcotic substances wei*e strictly prohibit
ed; and that anyone transporting or pos
sessing such items was subject to criminal

prosecution. (Gov.Exh. 3A).

6. Around the time of Ms. Prevo's ai*-

rival at the Center on August 13, 2000,
routine searches of visiting automobiles for

contraband and other items were being
conducted under the supeivision of Cap
tain Hetzel. Such seai-ches included the.

use of certified drug detection dogs under
the supervision of qualified staff at the
Center.

7. Upon having entered the Centers
visitor parking area, Ms. Prevo was ap
proached in her automobile by Sergeant
Keri'y Mitchum of the Lo.\ley, Alabama,

Police Depai'tmeut, Ms. Prevo was asked
whether she had any weapons or drugs in

Ms. Prove by the government concemlng cer
tain aspects of her history of drug use, Ms.
Prevo otherwise knowingly and voluntarily
waived her privilege against self-incrimina-
lion during trial, and gave testimony during
the government's case-in-chief and during the
presentation of her case. "The very fact of a
parallel criminal proceeding, however, dfoes]
not alone undercut fa claimant'sj privilege
against self-incrimination. even though the
pendency of the criminal action forced [her]
to choose between preseiving [her] privilege
against self-lncrimination and losing the civil
suit." United Slates v. Lot 5, Fox Grove. Ala-
cima County, Florida. 23 F.3d 359, 364 (llth
Cir.l994)(quoting United Stales v. Little At,
712 F.2d 133, 136 (5th Cir.I983)).



1224 227 FEDERAL SUPPLEMENT, 2d SERIES

her vehicle. Ms. Prevo responded by stat
ing that said she wanted to leave, but was

not allowed to do so by Sergeant Mitchum.
Ms. Prevo complied with Sergeant Mitch-
um's du*ective to turn off the ignition and
to exit tiie vehicle. Ms. Prevo then told

Sergeant Mitchum that she had a gun in
her purse.

8. At this point, Officer James Turber-
ville of the Chickasaw, Alabama Police De

partment, who was assisting at the Center

that day, had anived at the ai*ea where

Ms. Prevo's automobile was parked. Ms.
Pi*evo handed to Officei* Turberville a load

ed .22 "American Arms" magnum revolver
that bad been in her purse on the front
seat of her automobile. Ms. Prevo did not

have a permit to caii^ a gun, and denies
Dwnei*ship of the defendant revolver and
ammunition. Ms. Prevo testified that the

revolver belonged to a "friend" of another

friend of hers named Wardell Washington,
whom, as discussed infra, the evidence at
trial shows was engaged in at least one
drug transaction at Ms. Prevo's residence
in Octobei* 2000.

9. At this time, a more -extensive

seai'ch of Ms. Prevo's automobile was con

ducted, which included Officer Turber-

ville's certified drug detection dog being
walked around the automobile. Officer

Tuiheiville is a certified handler of drug
detection dogs; Officer Tui-bei'sille's" dog

"alerted on" the trunk area of Ms. Prevo's

automobile. The key to the trunk was
retiieved from the automobile's ignition.

10. Officei* Tui'berville then placed his

dog in the trunk nf Ms. Prevo's automo
bile. The dog immediately alerted on a
brown wooden box with a padlock on it.
The key to the box was retrieved from Ms.
Pi*evo. The box was opened, and was
found to contain two bundles of United

States" currency; namely* one-hundred dol-
lai* bills, banded with paper wrappeia.

11. Having discovered the bundled

cash in the wooden box, other areas of the

trunk were searched, yielding two addi
tional items of note—a blue "beach" bag
which already was open, and a leather
purse. The bag contained: (a) two addi
tional bundles of one-hundred doUai* bills,
similai'ly banded with paper wi'appers; (b)
a home-made crack cocaine pipe, made
from a hquor bottle, which had been used

and had lipstick on or about the mouth of
the bottle; and (c) two small film canistere,
one of which contained several off-white

colored rocks which were later shown by
an analysis performed by the Alabama De

partment of Forensic Sciences to contain

0.68 grams (or 9.92 ounces) of crack co-'

caine. (Govt.Ex. 7). Tlie canisters wei-e

packed individually in coffee grounds and
were covered with aluminum foil. Officer

Turbendlle testified that, in the drug
trade, it is common for coffee grounds to
be used to mask the smell of crack cocaine.

Furthermore, the leather purse was found
to contain within it a small green pouch
holding a stack of one-hundred dollar bills,
which, unlike the other cash discovered at

that -time, was. not bundled, with paper
wi'appers.

12. In total, the aggi'egate amount of

$22,991.00 in cash in United States curren
cy was found in the trunk of Ms. Prevo's

automobile in the wooden box, beach bag
and leather purse. (Govt. Exhs. 1-A

through 1-J, and 25-A through 25-F).

13. The law enforcement officers on

the scene gathei'ed all of the cash together
and placed it on the ground of the parking
lot next to Ms. Prevo's automobile. At

that time. Officer Turberville's dog demon
strated a positive alert for the presence of
drugs on the cash. Immediately thereaf
ter, Officer James Ferguson and Officer
Mitchum escorted their own drug dogs to
the area, who also demonstrated, respec
tively, positive alerts for the presence of
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drugs on the cash. Ms. Prevo did not

dispute the testimony of the government's
witnesses at trial that these three dogs
wei'e ceitified to engage in di-ug detection
and that these three law enforcement offi

cers were certifiied drug dog handlei-s.

14. The cash was not counted by law
enforcement officials on the scene. After

all three of the dogs positively alerted on
the cash, the cash ^^•as taken inside the

Center facility- and. was counted.- A sepa
rate laboratory analjrsis of the presence of
dinigs on the cash was never conducted.

The only analysis that was conducted was,

as refen*ed to supra, with regard to the
a*ack cocaine itself.

15. Officer Mitchum testified that Ms.

Prevo's purse found on the front seat of
her automobile also contained cash, but
that cash was not seized. Only the cash
found in trunk of Ms. Pievo's automobile,
totaling $22,991.00, was seized.

16. Agent David Fagan, of the fedei'al
Di*ug Enforcement Agency ("DEA") task

force, intennewed Ms. Prevo on August 13,
2000. Agent Fagan testified that Ms. Pre
vo told him that she had planned, after
retui-ning Mr. Wise to the Center at the
end of that day, to travel to Tallahassee,
Floiida, for the pui-pose of moving thei*e.
When Agent Fagan questioned her about
the lack of luggage in the automobile, or
other indicia of moving, Ms. Prevo re
sponded that she was just going to stay
with a male friend in Tallahassee and that

she might be returning to Montgomery.

17. With respect to the defendant load
ed revolver in her purse, Ms. Pi*evo admit
ted to" Agent Fagan that she" had possessed
the revolver for her oum "protection." Ms.
Prevo also admitted to Agent Fagan that
the crack cocaine found in her automobile

was hers, that she was a user of crack

cocaine, and that she had purchased the
crack cocaine fi'om a woman in Montgom-
eiy.

18. With respect to the amount and

ownership of the cash found in the trunk of
her automobile, Ms. Prevo gave inconsis
tent accounts to Agent Fagan as to the

exact amount of cash she possessed, guess
ing several times. Ms. Prevo also stated

inconsistently to Agent Fagan that, on the
one hand, the money belonged to her and
that she had been saving it for some time.
On the other hand, she stated on at least
two occasions that approximatdy $8,000.00
to $14,000.00 of the money belonged to Mr.
Wise, and that the cash constituted pro
ceeds from drug sales.

19. Agent Fagan testified that the
$22,991.00 found in the trunk of Ms. Pre-

vo's automobile was, at the time, within the
approximate range of $22,000.00 to
$25,000.00, the price of one kilo of cocaine
in the Mobile, Alabama, area.

20. The defendant cuiTency, revolver,
and' ammunition were confiscated' and" sub

sequently delivered to the United States

Marshal's Service pursuant to a seizure
wan-ant issued by this Court. In connec
tion with these events, Ms. Pi'evo was

charged in state court witli unlawful pos
session of a controlled substance, posses
sion of di-ug paraphei-nalia, and canying a
pistol without a permit. (Def.Exh. 6-B).

21. On November 16, 2000, Ms. Prevo

submitted to the DEA hei* "Statement of

Claimant/Property Seized." (Gavt.Exh. 6).
This lengthy and detailed statement was
signed and dated by Ms. Prevo on that

date, and was signed under penalty of
peijuiy before a notaiy public. The Court
notes that the date of this statement is

only approximately three months after Au

gust 13, 2000. In pertinent part, Ms. Pre
vo stated as follows:

Upon my anival at the Loxley Work
Release Center, unfortunately, the law
officers was [sic] having a prejudice rou
tine search. I was only going to be
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there for a matter of minutes; just to

pick up my common-law husband, who

was going on his [third] 8 houi-s pass.

After being given a choice, I chose not

to have my cai- searchfed]. I quoted to

him, "that I would rathei' leave, than to

have my car search[ed]." Then the offi
cer asked me if I had any weapons in

the car, slowly, I gracefully handed him

the pistol li'om my pm'se. They laidely
demanded me out of my car, putting

hand-cuffs on me. Then they forcefully

search[ed] my ear inside, finding noth
ing, then outside. This is when they

found the money, ($20,000.00) in the
trunk of my car. Ha^dng to come back

to get ($2,991.00) from my purse, leaving

approximately ($129.00) scattered in my

pui-se. I wondered why did they get

some money then leave some there?

While I was being search[ed] in the

facility Testroom, I retinmed outside to
my car to find that a smaU poi*tion of an

unlawful controll[ed] substance (.06)

grams was found in the front seat of my
car. I assumed that I had aceidently

put it there, being that I was rushing to

make that long drive. Nevertheless, I

do have a drug addiction problem that

I'm seeking help for.

C/d, at 4). Thus, Ms. Prevo admitted that

she placed crack cocaine in her automobile,

and that at the time she was suffering
from a drug addiction. The Court notes

that the evidence presented at ti*ial does

not reflect any dnigs actually being found
in the "front seat" of Ms. Prevo's automo

bile, as she states above, as -the drugs and
drug paraphernalia were found in the

trunk. The Cbui-t finds this discrepancy
to be immaterial, as it is highly significant

that Ms. Prevo incriminated herself by
admitting, in a sworn statement to a law

enforcement agency, to having placed
dioigs in her car on August 13,2000.

XL Additional Evidence of Ms. Prevo's
Involvement nnth Drugs and Drug
Transactions, Both Prior to and After
Atigust 13, 2000

22. Ms. Prevo testified that she has

smoked crack cocaine. While she denied

during hei* tiial testimony to having ever
had an addiction to drugs, in contrast, her
November 16, 2000 sworn statement to the

DEA, refeiTed to mpra, indicates to the
contraiy that she has had a di*ug addiction
problem. (Govt.Exh. 6).

23. At tinal, the government presented
credible and probative testimony of four
witnesses that controlled drug transactions
were conducted at Ms. Prevo's residence

both before and after August IS, 2000.
This testimony was provided by Officers
WUiams Simmons and William Hamil,

both nai'cotics detectives with the Mont

gomery, Alabama Police Department, as

well as by two undercover informants paid
by that department, Carl Stovall and Tim
Tucker. The detectives testified that Ms.

Prevo's residence is known to law enforce

ment as an address at which drug transac
tions routinely have been conducted, duiv
frig the fime Ms. Prevo resided there.

24. First, the government's evidence at
trial demonstrated that, between February
11, 1998 and May 7, 1998, four separate

controlled crack cocaine purchases, over
seen by Officer Hamil, occurred at Ms.

Prevo's residence. The amount of ci*ack

cocaine involved in each purchase varied
between $60.00 worth to $100.00 worth.

On each occasion, Ms. Prevo's alleged
"common law husband," Mr. Wise, sold the

crack cocaine to the informant Mr, Stovall,
and on the fii-st and last occasion, Ms.
Prevo was involved to some degree. With
respect to the fii'st occasion, Ms. Prevo

greeted Mr. Stovall at the back door of her

residence when he arrived in his vehicle,

prior to the drug transaction occurring.
With respect to the foui*th and final occa-
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sion, Ms. Prevo lianded the crack cocaine

to Mr. Stovall. At trial, Mr. Stovall identi

fied Ms. Prevo in open 001111 as being this
person, on both occasions. Mr. Wise

indicted for his pai'ticipation in these foui*

controlled drug buys. Mr. Wise pled
guilty and was ineai'cerated, as refeixed to,

supixu Ms. Prevo's and Mr. Wise's partic
ipation togetlier in the di*ug trade is £ur-

thei* supported by language contained in a
lett-er she wrote lo him approximately one
month after he was incarcerated, on May
3, 1999: "It's 7:30 a.m. the morning of
your Birthday. Fm getting ready to han
dle your business now. I did just that."

(GovtExh. 19).

25. Second, on October 28, 2000, ap

proximately one month after the defendant
items were seized fi-om Ms. Prevo's auto

mobile on August 13, 2000, Officer Sim
mons ovei*saw another controlled aack co

caine purchase at Ms. Prevo's residence,
conducted by the informant Mr. Tucker.
On this occasion, when Mr. Tucker arrived

at Ms. Prevo's residence in his vehicle, Ms.

Prevo came to the back door of the resi

dence and stated to him, "What jou want,
forty?" Mr. Tucker did not exit his vehi

cle, and nodded his head in the affirmative.

A few moments later, Ms. Prevo's friend,
Wardell Washington, emerged fi'om the

residence and approached Mr. Tucker in
his welncle. Mi*. Tucker gave the man

$40.00 in cash, that had been given to him
by the detectives, and Mr. Washington

handed Mr. Tucker $40.00 worth of crack

cocaine. (Govt.Exh. 23). At trial, Mi-.
Tucker identified Ms. Prevo in open court
as being the person who first greeted him
in regard to this transaction.

26. The Couit finds the above to con

stitute credible and probative evidence
that Ms. Prevo was a participant in the
transacting of crack cocaine for money, on

the premises of her own residence, both

before and after the events at issue on

August 13,2000.

III. Absence of Legitimate Origin of
Cim'ency

27. The $22,991.00 in cash found in Ms.

Prevo's automobile on August 13, 2000, is
an unusually large sum of cash, and an
amount not commonly kept in one's own

vehicle. At tidal, the government tendered
evidence to demonstrate the absence of a

legitimate origin of the currency confiscat
ed from her automobile and to refute Ms.

Prevo's claim that she had accumulated

this sum of money over a period of years.

28. At trial, the government introduced
records generated hy the Sodal Security
Administration ("SSA") (Govt.Exh. 20),
which reflect the following earnings for
Ms. Prevo reported to the SSA, broken
down by calendar year: 1980: $2323.00;
1981; $1252.00; 1982: $497.00; 1987:
$1962.00; 1990; $3334.00; 1991: $5586.00;
1992: $3987.00; 1993: $8538.00. As is re

flected, there is no income accounted for

during several years between 1980 and
1993.

29. Moreover, at trial, Mary Ann Os-
borne of the Internal Revenue Sei-vice

("IRS") testified for the government that,
from tax yeai-s 1990 thi-ough 2000, Ms.
Pre^'o self-reported income only for the
years 1993 and 1994, reflecting $8,790.00
and $3,571.00, respectively, in adjusted
gross income. Ms. Osbome also testified

that the IRS audited Ms. Pi-evo's tax re

turns for these years and made additional
tax assessments totaling $4,157.82, due to

the fact Ms. Prevo had claimed a depen
dant whom she was not legally entitled to
claim. Ms. Osbome further testified that,

while the IRS has asked for these assess

ments to be paid, Ms. Prevo still failed to
pay them.

30. At trial, Ms. Prevo testified dui-ing
the government's case-in-chief that hei- av-
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erage monthly expenses have been com
prised of an electric bill of $120.00; a
water and gai-bage bill of $28.00; a gas bill
of $116.00; a telephone bill of $400.00; and
a food bill of $300.00. The Court totals

these amounts to compiise approximately
$11,500.00 per year, which would appear to
fai* exceed Ms. Prevo's approximate annual
Income. Ms. Pi-evo also testified that, be

tween 1995 through 2000, she put a new

roof on her house at the cost of $600.00;

incuiTcd automobile repaii'S totaling
$600.00; and purchased at least one auto
mobile for the sum of $1900.00. She also

testified that, because she had no medical

insurance, she paid $2,500.00 toward a
$8,714 medical expense she incurred fm*
siu-gery performed in June 2000.

31. Testimony also was elicited by the

government from Ms. Prevo about her nu-

mei'ous outstanding debts, which furthei*

undermines Ms. Prevo's claim that the de

fendant cuiTency was accumulated over a

period of years. (Govt E.\hs. 10 through
14, 16, 17). For example, the govern
ment's evidence showed that, prior to the
seizure of the currency, Ms. Prevo had a
difficult "tune paying her bills and incurred
several collection notices. (Govt.Exh.l3).

Again, Ms. Prevo failed to pay a debt to

the IRS that has been due since 1994.

Ms. Prevo testified that she did "the best I

can to pay my bills," but that she also
testified that she "wasn't too anxious' on

paying a bill right then" and that she

"always let them get behind or sometimes
cut off before [she] would pay them." It is
not credible that Ms. Pi*evo would possess
such-a lar^e. amount-ofLmoney ($22,99L00)
dming this time period, yet not use it to
pay any of these comparatively small
debts.

32. Ms. Pi'evo asseiied at trial that the

defendant cun-ency was the i-esult of sav
ings from her free-lance seamstress busi

ness, operated out of her home. In sup

port of this contention, she entered into
evidence di'awings of flyers promoting her
fashion business and other similar items,

and documents reflective of income de

rived fi'om her business in the form of

receipts given to customers. (Def.E.xh. 3-
D).

S3. With respect to the flyers promot
ing her fashion business, such were made

in the early to mid 1980s, and are too far

removed in time from the events of August
2000 to be considered credible evidence to

show a connection between the fruits of

her business and cash she possessed ap

proximately fifteen to twenty yeai*s later.

34. In any event, assuming Ms. Pi-evo
maintained an ongoing seamstress busi
ness from the early 1980s through tlie
period of time leading up to August 2000,
the ci'edible evidence of record reflects

that she did not generate enough legiti
mate income during this time to amount to
the $22,991.00 at issue. At tiial, Ms. Pre
vo introduced copies of "receipts" of work

she performed for customers during the
years 1998, 1999 and 2000. (Id,), Ms.

Prevo testified that her records of receipts
for other yeai-s burned in a fu*e in a stor

age area adjacent to her residence, but did

not offer evidence through other means to
i-eflect income in prior years. The Com't
has totaled the sums of the receipts for

these three y8ai*s, which appear to amoimt
to only approximately $5843.00, or approxi
mately $1500.00 pel' yeai*.

35. In an attempt to link the defendant
currency specifically to a legitimate soimce,
Ms. Pi'evo alleged at ti'ial that, in 1996, she
"withdrew -funds -fi'om her bank accounts,
then kept that sum at her house before
placing it in the trunk of her car for "safe

keeping" on an unspecified date prior to
August 13, 2000. (Trial Trans., at 66).

Ms. Prevo maintained during her testimo
ny that this cash directly represents the
proceeds legitimately dei-ived from her
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seamstress business, and actually consti

tuted more than the $22,991.00 at issue.

In this regard, Ms. Prevo entered into
evidence bank statements and related doc

uments regarding one trust account and
one savings account, representing to the
Court that these documents would prove
that she \vithdiw more than $22,991.00 in

1996. (Def.Exh. 4-B).

36. With respect to the trust account,

Ms. Prevo introduced a bank statement

reflecting a balance on June 30, 1996 of
$9,067.63, and numerous withdrawal slips
reflecting funds subsequently wthdiuwn
from that account from that date through

the end of 1996 totaling $6,020.00. This
account was a savings account held in

trust, in the name of, Leticia Nicole Hill, of
which Ms. Prevo was listed as trustee.

Ms. Pi'evo testified rather nonchalantly
that these were really her monies which
she placed into a trust in the name of her

ten-year old niece for the purpose of avoid
ing the repayment of federal education
loans. With respect to the savings ac
count, Ms. Prevo inti'oduced a bank state

ment reflecting a balance on December 31,
1995 of $2,02i;2i. (Id:). There is no indi
cation that this particulai* amount was ever
withdrawn from the bank. Such evidence,
relating at most to the ̂ thdrawal of some
fimds during 1996, hardly provides ci'edi-

ble evidence of a legitimate source for the
defendant cmrency found approximate^'
four years later. Contrary to her testimo
ny, the documentary evidence tendered by
Ms. Prevo herself reflects that the amount

she actually withdi'ew fi'om the bank in
1996 was well short of the .$22,991.00. at
issue.

37. In sum, Ms. Prevo's average
monthly expenses and othei* expenditm-es
referred to, supra, easily would have ex
hausted the money she asserts she with
drew from the bank, referred to supra, or
otheiwise generated in income.

38. The Court finds the above to con

stitute credible and probative evidence
that there is not a legitimate or innocent

soui'ce of the cun-ency at issue, prior to its

seizui'e on August 13,2000.

IV. Ms. Prevo's Testimmiy Was Withmd

Credibility

39. Tliroughout bial, Ms. Prevo's testi
mony was inconsistent, evasive and with

out o-edibility. Some axamplcs, other
than what is refen*ed to elsewhei'e in this

Memorandum Opinion and Order, are as

follows.

40. First, based upon all the prior
pleadings, the exhibits and the prior repre
sentations to the Court, the amount of

money seized and at issue in this case has

always been alleged by Ms. Prevo to be
$22,991.00, which is consistent with the

amount the govenimenfs witnesses allege
was .seized from Ms. Pi'evo!s automobile

trunk on August 13, 2000. For example,
in Ms. Pi'evo's "Statement of Claimant

Property Seized" (Govt-Exh. 6), submitted
by her to the DEA in Novembei* 2000, only
approximately three montlis after the sei

zure, Ms". Prevo repeatedly refers- to the"
amount of money that was in her vehicle

as $22,991.00. In fact, Ms. Pi-evo be^ns
her statement with the words, "I, Arlease

Prevo declare that the $22,991.00 that was

seized from ,my vehicle on August 13, 2000;
was earned legally and accumulated over a
number of years, from hard honest work.

I will provide you with the time and labor
that I devoted for most of my life to
accumulate this saving of $22,991.00."
(Id., at 1).

41. However, at trial, Ms. Prevo testi

fied, and alleged for the first time, that she
actually had $35,000.00 in euirency in her
vehicle when the officers seized the mon

ey—apparently implying that the officers

stole or lost approximately $12,000. The
Court finds that Ms. Prevo's testimony at
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trial that there actually was $35,000.00 in
her automobile to be an outright fabrica
tion, in light of her numerous prior repre
sentations.

42. Second, Ms. Prevo testified several

times at trial that she had no idea how the

crack cocaine that was found in her vehicle

got there. However, again, Ms. Prevo's
own pre-trial statements severely contra
dict her trial testimony. As referred to
stipm, Ms. Prevo admitted in her Novem
ber 16, 2000 sworn statement to the DEA

that she "assumed" that she "accidently
put it there, being that I was rushing to
make that long drive." (Govt. Exh. 6, at
4). When confronted with this inconsis

tency on cross-examination during trial,

the Coui*t obsei-ved Ms. Prevo's attempt to
reconcile the contradictory statements
wholly incredible. In this regard, Ms.
Prevo testified: "This says: 'Accidently
put it there.' But back then I was—I—

wasn't sure of what was going on. I
wasn't sure. I don't know. I don't think I

put it there. I know I didn't put it there
now. But back then I wasn't sure." (Trial

Trans., at 84). Agent Pagan testified that
on the.day of the. seizure, Ms. Prevo admit
ted to him that the ci-ack cocaine foimd in

the automobile was hers.

43. Third, Ms. Prevo testified at trial

that she had never been addicted to any

kind of drug, in direct contradiction to a
statement she made to the DEA in her

"Statement of Claimant Propeiiy Seized,"
referred to, mpr% that, "I do have a di-ug
addiction problem that I'm seeking help
for." (Govt.Exh. 6).

44. Fourth; during her testimony at
trial, Ms. Pi-evo deme<l she was at her

residence when any drug sales were made,
and denied knowledge of any dreg-related
arrests on or about the premises of her
residence. For example, Ms. Prevo was
asked: "And during the last five years
have there been at least three dreg ar

rests" at her addi'ess "that you know

about?" Ms. Prevo responded, "I'm not

sure." (Trial Ti*ans., at 8). However, Ms.
Prevo later admitted she was at her resi

dence on one occasion when Mr. Wise sold

crack cocaine to an informant for the

Montgomery Police Department. Ms.
Prevo also testified fiiat, "[e]ven though

these things happened at my house, most
of the times I am not there." (Tiial

Trans., at 63).

45. The Court finds Ms. Prevo's inabili

ty or unwillingness to testify consistently

and trethfuUy thi'oughout the tiial in this
action further belies her assertion that the

defendant currency was derived from a
legitimate source. Moreover, the fact of
Ms. Prevo's untinithfulness about the

source of the cash provides additional evi

dentiary support for the government's as
sertion that the defendant currency is in
-feet drug proceeds.

CONCLUSIONS OF LAW

The instant complaint was filed on De
cember 19, 2000. (Doc. 1). Thus, the

standai'ds set forth in Civil Asset Forfei

ture Reform Act of 2000 ("CAFRA") (Pub.

L.106-185: 18 U.S.C. § 981, et seq.) apply
to this action, as section 21 of CAFRA

prorides that it is intended to govern civil
forfeiture proceedings commenced on or
aftci* August 23, 2000. See,, e.g., U.S. v.
Real Pi'opertg in Section 9, Town 29
North, Range 1 West Township of Charl-
tom, Otsego County, Michigan, 241 F.3d
796, 798 (6th Cir.2001). The provisions of
CAFRA "materially altered the various
burdens of proof in cMl -forferture- actions
filed in federal courts." U.S. v. One Par

cel of Property Located at 2526 Faxon
Avenue, Memphis, Tennessee, 145
F.Supp.2d 942, 949 (W.D.Tenn.2001).
Now, undei* CAFRA, "the burden of proof
is on the Government to establish, by a

preponderance of the evidence, that the
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property is subject to forfeiture " 18
U.S.C. § 983(c)(1).

Because the government's theory of for
feiture in this action "is that the property
was used to commit or facilitate the com

mission of a criminal offense, oi* was in
volved in the commission of a criminal

offense...," under CAFRA, the govern
ment now is requii-ed to establish by a
preponderance of the evidence "that there

was a aubatantial connection between the

property and the offense." 18 U.S.C.

§ 983(c)(3). In attempting to meet its
bui*den in this regard, the government is
entitled ^to use evidence "gathered after
the filing of a complaint for foi*feiture." 18
U.S.G. § 983(c)(2).='

Wth regai'd to the element of "substan
tial connection" which must be proved by
the government, although a showing of
mere "probable cause" no longer is suffi
cient, there continues to be no requirement
that the government tender direct evi
dence of a connection between the subject
property and a specific di*ug ti-ansaction.
18 U.S.C. § 983. See, e.g., U.S. v.
$1255,000.00, 762 F.2d 895, 904 (11th Cir.
1985), cert denied, .414 U.S. 1056,106 S.Ct.
795, 88 L.Ed.2d 772 (1986)(pi'ior to enacts
ment of CAFEA; declining to impose a
requii*ement that evidence be presented of
a  "particular narcotics transaction").

3. Among other things, CAFRA has enhanced
the government's initial burden of proof from
a mere showing of "probable cause" to be
lieve that the subject property was involved in
unlawful activity, to proof by a preponder
ance of the evidence of "a substantial connec

tion between the property and the offense."
18 U.S.C. § 983(cXl) and (3). However, in
essence, the government is obligated to prove
the same connection between the subject
property and the offense that it was required
to prove under the pre-CAFRA law. but it now
must do so by a preponderance of admissible,
non-hearsay, evidence. See The Civil Forfei
ture Reform Act of 2000: E.xpanded Govern
ment Forfeiture Authority and Strict Deadlines
Imposed'on All Parties, 2T J.Lcgis. 97^ 110

Thus, the presentation of circumstantial
evidence by the government continues to

be a permissible form of proof in a civil
forfeiture action. See, e.g., U.S. v.
$345,510.00 in U.S. Currency, 2002 WL
22040, *3 (D.Minn. Jan.2, 2a02)(pos^CAF-
RA case: "the Government has produced
an aggregate of circumstantial evidence
sufficient to establish by a preponderance
of the evidence that the Defendant cuii-en-

cy was connected with narcotics activity."),

I. The Defendant Cmrency

[1] As an initial matter, tlie Court con

cludes that Ms. Prevo has standing to con
test the forfeiture of the defendant curren

cy, because she assei-ts that she legally
owns and possesses the currency. See, e.g.,
U.S. V. CaireU, 252 F.3d 1193, 1201 (11th
Cir.2001)("[t]o have standing to contest a
§ 881(a)(6) forfeiture, a claimant must
have an ownership or possessoiy interest
in the property seized.")(mtei'nal quotation
marks and citation omitted).

21 U.S.C. § 881(a)(6) provides in pei*ti-
nent part that the defendant cuirency is

subject to forfeiture if it constitutes

.moneys.. .furnished or intended to

be fmnished by any pei-son in exchange
for a controlled substance.. .all pi-oceeds
traceable to such an exchange, and all

(2001). As stated by one sister court has
observed, as a consequence of CAFRA:

[T]he government is not entitled to proceed
by civil complaint for forfeiture solely on
probable cause, but must establish, by a
preponderance of tlie evidence, that the
proper^' is subject to forfeiture. This being
true, it cannot proceed on mere hearsay.
And'a" claimant'(who"has" appropriate stanch
ing) can now 'put the government to its
proof, without doing more than denying
the government's right to forfeit the proper

ty-
One Parcel ofPmperty Located at 2526 Faxon
Avenue. Memphis, Tennessee. 145 F.Supp.2d
at 950 (footnote omitted).
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moneys.. .used or intended to be used to

facilitate [such an exchange] " The
"violation of this subchaptei*" alleged by
the government is the "Controlled Sub
stances Act, as amended." (Doc. 1, at 5).

Cocaine, the drug at issue in this regard,
is a controlled substance for these pur
poses. See, e.g., U.S. v. One 1976 Lincoln

Continental Mark IV, VIN 6Y89A852019,
584 F.2d 266, 268 (8th Cir.1978). The

term "facilitate" means making the illegal
activity "easy or less difficult." U.S. v.

Approxitnatehj 50 Acres of Real Propeiiy
Located at 42450 Highway 441, North
Fort Drain, Okeechobee County, Florida,
920 F.2d 900, 902 (11th Cir.1991) (citation

omitted).

Thus, in sum, it is the government's
biu-den \vith respect to the defendant cur
rency to prove by a prepondei'ance of the
evidence that there is a "substantial con

nection" between the cun*ency and the
purchase or sale of cocaine. See, e.g.,
$345,510.00 in U.S. Currency, 2002 WL
22040, at *2 (intei-preting CAFRA: "[t]he
Court must.. .deteimine whether these

facts are siifficient to establish by a pre
ponderance of the evidence that the Defen

dant cuiTency is connected wth illegal
narcotics activity.")(citing 18 U.S.C."
§ 983(c)(1)).''

[2] In the present action, the Court

concludes that the govenunent has sus
tained its burden of proof to warrant the

forfeitiu-e of the defendant currency. Sev
en factors, considered in their aggregate,
persuade the Court that a preponderance
of the evidence exists to show a "substan-

4. The Court observes dial Ms. Prcvo has not

alleged the affirmative defense of "innocent
owner" pursuant to 18 U.S.C. § 983(d). The
defense applies to situations in which, gener
ally speaking, the claimant either did not
know of the illegal conduct or knew of the
conduct but jtotd: steps jo prevent the subject
property from being used to further the con
duct. Id. Indeed, the underlying purpose of

tial connection" between the defendant

currency and the pui'chase or sale of crack

cocaine. As derived from the Court's find

ings of fact, supra, the Court addresses
and weighs the legal significance of each of
the pertinent factors, below.

First, the defendant currency,
$22,991.00, is an unusually large amount of
cash to be transported in the tiimk of an
automobile. (Sec Finding of Fact 12, sit-
pm). The Court deems this to be highly
probath'e, although not dispositive, circum
stantial evidence of a link between this

exorbitant amount of cash and illegal drug
activity. Courts have recognized that, for
purposes of a ciAul forfeiture action, the

possession of a large sum of cuirency is
strong evidence of narcotics ti-afficking.
See, e.g., U.S. v. $121,100.00 in US. Cur
rency, 999 F.2d 1503, 1507 (11th

Cir.l993)("[a]lthough insufficient by itself
to demonstrate a connection to illegal

drugs, the quantity of cash seized [may be]
highly probative of a connection to some

illegal activity."). See also US. v. Puche-
Garcia, 2000 WL 1288181, *4 (4th

Cir.2000)(unpublished opinion)("[t]he car
rying of 'unusually large amounts of cash'
can help to establish the link to drug activ
ity ")(quoting US. v. Thomas, 913 F.2d
1111,1115 (4th Cir.1990)); US. v. One Lot

of US. Cm-rency ($36,634.00), 103 F.3d
1048, 1055 (1st Cir.l997)("[c]arrying a
large sum of cash is 'sti'ong evidence' of [a

connection to illegal di*ug activity] even
without the presence of dru^ or drug
paraphemalia.")(quoting U.S. v. U.S. Cur
rency, $83,310.78, 851 F.2d 1231, 1236 (9th

die defense would be incompalibic widi Ms.
Prcvo's claim to the subject property In this
action—that the currcnm' at issue constituted

proceeds legitimately derived from her scam-
stress business, and not derivative of any
drug-related transactions. Thus, in this Mem
orandum Opinion and Order, ihe Court does
not address the elements of the innocent own

er defense.
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Cir.1988), cerL denied^ 497 U.S. 1005, 110
S.Ct. 3242, 111 L.Ed.2d 752 (1990)); U.S.
V. BUickmaTi, 904 F,2d 1250, 1257 (8th

Cir.l990)("large sums of unexplained cur
rency," in connection with other evidence

of drug ti'ading, is "circumstantial evi

dence" of the intent to distribute cocaine);
U.S. V. $2,361.00 U.S. Currency, More or
Less, 1989 WL 135267, *2 (S.D.N.Y.1989)(a

substantial amount of cash present is pro
bative of illegal drug .activity, because it is
"well-known that drug-ti-afBckera usually
deal in cash."); U.S. v. $32,310.00 in U.S.

Currency, 1988 WL 169271, =*6 (D.N.J.

1988)("[a] large amount of cash unsatisfac-
toiily explained constitutes sti'ong evi
dence, standing alone, -fi'om "which "we may

permissibly infer that the money \vas fur
nished in exchange for illegal dinigs.");

U.S. V. $2,500.00 in U.S. Currency, 689
F.2d 10, 16 (2nd Cir.), cert denied, 465

U.S. 1099, 104 S.Ct. 1591, 80 L.Ed.2d 123
(1984)(characterizing an amount of cash as
low as $2,500.00 as being "substantially

greater than is commonly kept.. .by law-
abiding wage eai*nei*s.").

Second, the defendant currency was lo
cated in close projomity to crack cocame
and cocaine paraphernalia. In fact, some
of the cash was found in the same blue

beach bag that contained the cocaine and
paraphernalia. {See Findings of Fact 10,
11 and 12, supra). Ms. Prevo conceded to
Agent Fagan that she had purchased the
cocame, and she represented in her sworn
statement to the DEA that she "assumed"

she placed the cocaine in her automobile.
{See Findings of Fact 17 and 21, supra).
The -Court deems the proximity of the
cun-ency to dru^ itself to be highly proba
tive cu'cumstantial evidence of a link be

tween the cash and illegal drug activity.

Indeed, courts have recognized that, for
pmposes of a civil forfeiture action, the
physical location .of the subject property
to the drugs, at the time those items ai-e

detected by law enforcement, is strong
circumstantial evidence of narcotics traf

ficking. See, e.g., U.S. v. $10,700.00 in

U.S. Currency, 258 F.3d 215, 224 (3rd
Cii*.2001)("claimants' possession of di*ugs
or drug paraphernalia at the time of the
seizui'e.. .would support the government's
theoiy that the money in claimants' pos
session is connected to illegal di*ug ti*af-
ficking."); U.S. v. Currency: $^^.2^.00
(US.), 1994 WL 568594, *4
(N.D.N.Y.1994)(probative that claimant
possessed subject cash "in close proximity
to disti'ibution quantities of narcotics.");
U.S. V. $U9,U2.Jt3 in US. Currency, 965
F.2d 868, 877 (10th Cir.l992)("[t]he un

usually large amount of hidden -cmTency,
the presence of drag paraphernalia, in
cluding packaging supplies and drug nota
tions reflecting large drug transactions,
establishes a sufficient nexus between the

defendant propertj' and claimant['s] in
volvement in ding trafficking."); US. v.
$80,760.00 in U.S. Cnirency, 781 F.Supp.
462, 473 (N.D.Tex.), a^d, 978 F.2d 709
(5th Cir.l992)("a large amount of money,
found in combination with other persua
sive circumstantial evidence, paiticulai'ly
the presence of drug paraphernalia.. is
probath'B in a civil forfeiture proceeding);
US. V. $2^,000.00 in US. Currency, 722
F.Supp. 1386, 1390 (N.D.Miss.), aff'd, 902
F.2d 956 (5th Cir.), cert denied, 498 U.S.
1024, 111 S.Ct. 671, 112 L.Ed.2d 664

(1991)("[t]h8 storage of the unexplained
$24,000.00 in close proximity to a suitcase
of eighteen pounds of maryuana in the
cinder block foundation of the claimant's

house indicates that the money seized is
drog-T€lated.").

Third, each of three certified drug detec
tion dogs demonstrated a positive alert for
the presence of dings on the defendant
currency. {See Findings of Fact 9, 13 and

14, supra). Although courts are divided as

to the weight to be accorded evidence of

this nature, it is commonly i-ecognized that
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such evidence is of at least minimal proba

tive value, and should be considered in the

totality of the evidence presented in a civil
forfeiture action. "[A] positive aleil; by a

police dog on a cache of money can have
some probative value.. .particularly when
it is considered along with other telling
circumstances... [o]rdinaiy exjierience

suggests that currency used to purchase
narcotics is more likely than other cuiTen-
cy to have come into contact with drugs."
Piicite-Garcia, 2000 WL 1288181, at *4.
See also U.S. v. $67,220.00 in U.S. Curre^i-

qj, 957 F.2d 280, 285 (6th Cir.l992)C"a

positive dog reaction is at least strong
evidence of a connection to dings.").

Fourth, the amount of the defendant

currency was established to be at or near

the approximate street value of one kilo of

cocaine in the Montgomery, Alabama.
(See Finding of Fact 19, supra). Such is
probative evidence that the $22,991.00 in
question eitlier was intended to be used to

purchase a kilo of cocaine, or already had
been received in exchange for a kilo of
cocaine. See, e.g., U.S. v. $33,500.00 in
U.S. Cuirency, 1988 WL 169272, *4

(D.N.J.1988)(inference that the currency is
ding-related becomes "even sti'onger"
where the amount seized is "approximately
equivalent to the street value of one kilo

gram of cocaine.").

Fifth, several conti'olled ci'ack cocaine

transactions were conducted by law en
forcement at Ms. Prevo's residence, both
before and after August 13, 2000. Such
transactions included the pei-sonal pai-tic-
ipation of Ms, Prevo, -as recently as ap
proximately one month after the events of

August 13, 2000. (See Findings of Fact 23

through 26, supra). Ms. Prevo conceded
to Agent Fagan that a significant portion
of the defendant currency represented
proceeds fi'om one or more diug transac
tions conducted by her alleged "common

law husband," Mr. Wise. (See Finding of
Fact 18, supra).

Ms. Prevo's personal involvement in the
drug trade both before and almost immedi

ately after the events of August 13, 2000,
and her concession to a law enforcement

official at least a large percentage of that
the cash actually was derived fi-om the
drug trade, obviously is very strong evi
dence of a "substantial connection" be

tween the currency and drug trafficking.
See, e.g.. Can-ell, 252 F.3d at 1201 ("[e]vi-
dence that claimants are generally en
gaged in the drug business over a period
of time" is probative evidence in civil for
feiture proceeding) (citation omitted). See
also $10,700.00 in U.S. Currency, 258 F.3d
at 224 ("[als a matter of logic, circumstan
tial evidence implicating claimants in re
cent ding activities, such as, for example,
evidence of claimants' contemporaneous af
filiation with known drug traffickers, or
claimants' possession of drugs or drug par
aphernalia at the time of the seizuin,
would support the govemment's theoiy
that the money in claimants' possession is
connected to illegal diug trafficking.");
Currency: $im-00 (U.S.), 1994 WL
568594, at *4 (evidence of claimant's "his

tory of involvement in narcotics distribu

tion" is probative); Thomas, 913 F.2d at

1116-17 (claimant's "history of illegal drug
activity" and evidence of "[a]n infoiTnantis

statement" implicating claimant in such ac
tivity is probative); U.S. v. $37,780.00 in

U.S. Currency, 920 F.2d 159, 163 (2nd

Cii*.1990)(probative evidence inti'oduced of
claimant's "extensive involvement in drug
activities.")^

Sixth, the evidence presented by the
govemmcnt at taial established the ab

sence of a legitimate origin of the defen
dant currency. (See Findings of Fact 27
tlirough 38, supra). Such evidence, con-
sidei'ed together wth the other evidence
presented at trial, suggests a "substantial



U.S. V. $22,99L00, MORE OR LESS, IN U.S. CURRENCY 1235
Cite as 227 F.Supp.2d 1220 (S.D^Ua. 2002)

connection" between the currency and the
drug trade. See, e.g., Carrell, 252 F.3d at
1201 ("[ejvidence that claimants.. .have

no visible source of substantial income," is

probative evidence in civil forfeiture pro
ceeding) (citation omitted). See also U.S.

V. U.S. Currency, in the Amount of
$150,660.00, 980 F.2d 1200, 1207 (8th Cir.

1992)("the absence of any apparent verifi
able, legitimate source for tlie [subject

cmcrency], coupled with all of the other ev
idence. . .strongly suggests that the defen
dant currency was connected Avith drug
activity."); Thomas, 913 F.2d at 1115

("[e]vidence that cash expenditures [by
claimant] hugely exceeded any verifiable
income suggests that the money was de
rived illegally."); U.S. v. $250,000.00 in
US. Currency, 808 F.2d 895, 899 (1st Cir.

1987)("[t]he absence of any apparent legit
imate sources for the $250,000 suggests
that the money is derived from drug
transactions.").

[3,4] Even assuming arguendo that a
portion of the defendant cun-ency was de-
rh'ed legitimately from the proceeds of
Ms. Prevo's seamstress business, as she
maintains, Ms. Prevo's admission to Agent
Fagan that at a significant poiiion of the
cuiTency derived from one or more drug
transactions involving Mr. Wise supports
the forfeiture of the currency. {See Find
ing of Fact 18, supra). "As a wongdoer,
any amount of the [subject property]

traceable to drug activities forfeits the en
tire property." U.S. v. One Single Family

Residence Located at 15603 85th Avenue

North, Lake Park, Palm Beach County,
FUmda, 933 F.2d 976, 981 (llth .Cir.1991).
"rW]hen a claimant to a forfeiture action

has actual knowledge, at any time prior to
the initiation of the forfeitui'e proceeding,
that claimant's legitimate funds are com
mingled with (hug proceeds, traceable in
accord with the forfeiture statute, the le
gitimate fimds are subject to forfeitui'e."

Id., at 982. See also U.S. v. Ceiiain

Funds on Deposit in Account No. 01-0-
71117, Located at the Bank of New York,
769 F.Supp. 80, 84 (E.D.N.Y.1991)("[e]ven
if a portion of the property sought to be

forfeited is used to 'facilitate' the alleged
offense, then all of the property is forfeita-
ble.").

Seventh, and finally, Ms. Pi-evo continu
ally provided inconsistent and falsified tes

timony wth respect to severe key points
raised during the tidal, including her own
attempts to show a legitimate origin of the
defendant currency. (See Findings of
Fact 18, and 32 through 45, supra). Ms.

Prevo's lack of veracity and credibility
prorides another circumstance lending ad
ditional support for the government's as
sertion that the defendant currency is

"substantially connected" to the drug
trade. See, e.g., Puche-Garcia, 2000 WL
1288181, at *4 ("[t]he explanation that
[claimant] provided to the deputies was
inconsistent and confusing."); $37,780.00
U.S. Cun'ency, 920 F.2d at 163 (claimant's
"evasive, confused explanation for caiTying
such a large sum" of cmi-ency may sup
port a finding of forfisitare); U.S. v.
$9,135.00 in US. Currency, 1998 WL
329270, *3 (E.D.La.l998)("the myriad of

inconsistencies evident in claimant's expla
nation as to the source of the money and
the duration of her stay in Houston, a
known som'ce city for drugs, underscores
the fact that her story is simply not credi
ble.").

On the basis of the above factors, the
Court concludes that the government has
sustained its burden of proof to warrant
the forfeiture of the defendant currency.
"The aggregation of facts, each one insuffi
cient standing alone, may suffice to meet
the government's burden." $67,220.00 in
U.S. Currency, 957 F.2d at 284. In this
regard, in civil forfeiture proceedings,
"[c]omts have been cautioned not to dis-
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sect strands of evidence as discrete and

disconnected occmrences" Thovias, 913

F.2d at 1115 (quotation mai'ks and cita
tions omitted). In such cases, the Court

must judge the evidence "not with clinical

detachment but with a common sense view

to the realities of noi-mal life," in the "to
tality of the cii'cumstances." U.S. v.

$i,255,000.00, 762 F.2d 895, 903-04 (11th

Cir.), ceH. dmiedy 474 U-S. 1056, 106 S.Ct.

795, 88 LJldiJd 772 a986). See also

Puclie-Gardtt, 2000 WL 1288181, at *4 (in
evaluating evidence in a civil forfeiture

proceeding, the court shall "consider all of

these facts in the totality ").

Tlie above factors, considered in tlieir

aggregate, persuade the Court that a pre

ponderance of the evidence exists to show
a "substantial connection" between the de

fendant currency and the purchase or sale
■of ci-ack cocaine. 18 U.S.C. § 983(c)(3).
As such, -the currency is .subject to Xoi'fei-
ture because the currency constitutes
"...moneys... furnished or intended to
be furnished by any person in exchange
for a conti'olled substance.. .[or] all pro
ceeds ti'aceable to such an exchange,
TorX . .moneys.. .used or intended to I)e
used to facilitate..." the same. 21 U.S.C.
§ 881(a)(6).

II. T)ic Defendant Revolver and Ammu-
nition.

[5,6] As an initial matter, Ms. Prevo
has standing to contest the forfeiture of
the defendant revolver and ammunition.
Although Ms. Prevo does not assert legal
ownei'ship over the revolver and ammuni
tion, she appears to assert some degree of
possessory interest over them. Again, Ms.
Prevo testified that the revolver had been
given to her by a "fiiend" of another friend
of hers named Wai'dell Washington. (See
Finding of Fact 8, supra). "A claimant
need not own the property in order to have
standing to contest its forfeiture; a lessei*

property interest, such as a possessory
interest, is sufficient for standing." U.S.
V. $38,000.00 in U.S. Currency, 816 F.2d
1538,1544 (11th Gir.1987).

The Couit concludes that the govern
ment has met its burden of demonstrating
an entitlement to forfeiture of the defen
dant revolver and ammunition. 21 U.S.C.
§ 881(a)(ll) provides in pertinent part that
"[a]ny fii-eann.. .used or intended to be
used to facilitate the transportation, sale,
receipt, possession, or concealment of
[drugs or dnig parapheraalia].. ." is sub
ject to forfeiture. Thus, in sum, it is the
goveiTunent's bui-den \vith respect to the
defendant revolver and ammunition to
prove by a preponderance of the evidence
that thei'C is a "substantial connection"
between those items and drug activity. 18
U.S.C. § 983(c). The Court obseiwes that
the evidence presented at trial by the gov
ernment with regard to these items was
largely unrebutted by Ms. Prevo.

[7] In the present action, as found siir
piv, when approached by Officer Mitchmn
on August 13, 2000, Ms. Pi-evo then told
Sergeant Mitchum that she had a gun in
her purse. (See Finding of Fact 7, supra).
Ms. Prevo eventually handed to Officer
Turbemlle a loaded .22 "American Arms"
magnum revolver that had been in her
purse on the front scat of her automobile.
Ms. Prevo testified that the revolver be
longed to a "friend" of another friend of
hers, Warded Washington, whom, as dis
cussed supra, tlie evidence at tiial shows
was engaged in at least one drug transac
tion at Ms. Prevo's residence in October
2000. (See Finding of Fact 25, supra).
Ms. Prevo stated to Agent Fagan that she
possessed the revolver for her own "pro
tection." (See Finding of Fact 17, supra).
Considenng that the Ms. Prevo possessed
both illegal drugs and a large sum of mon
ey which the court has determined to be
substantially connected to the drug ti'ans-
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action, the court finds that the gun was
^so substantially connected to the further
ance of drug activity.

[8] Accordingly, the Court concludes
that the defendant revolver and ammuni

tion, in association with the defendant cur

rency, die crack cocaine, and tJie crack

cocaine paraphernalia, more likely than not
was a tool of the diiig trade. It is general

ly recognized that fireanns are "tools of

tiie trade of those engaged in illegal drug
activities and are highly probative in prov
ing criminal intent" U.S. v. MaiUnez^ 808

F.2d 1050,1057 C5th Gil*.), cert, denied, 481
U.S. 1032, 107 S.Ct 1962, 95 L.Ed.2d 533
(1987). It has been observed that, "felxpe-
rience on the trial and appellate benches
has taught that substantial dealers in nar
cotics keep firearms on their premises as
tools of the trade almost to the same ex

tent as they keep scales.. .glassinc bags,
cutting equipment and other narcotic
equipment." U.S. v. Perez, 648 F.2d 219,
224 (5th Cir.), cert denied, 454 U.S. 1055,
102 S.Ct. 602, 70 L.Ed.2d 592 (1981) (cita

tions omitted).® See also U.S. v. Kearney,
560 F.2d 1358, 1369 (9th Cir.), cert denied,
434 U.S. 971, 98 S.Ct. 522, 54 L.Ed.2d 460

(1977)("[plossession of a firearm demon

strates the likelihood that a defendant took

steps to prevent contraband or" money
from being stolen.").

Therefore, a preponderance of the ew-
dence exists to show a "substantial connec

tion" between the defendant revolver and

ammunition and drug activity. 18 U.S.C.
§ 983(c). As such, these items are subject
to foifeiture because they were "used oi*

intended to be used to facilitate the trans

portation, sale, receipt, possession, or con
cealment of [drugs or drug parapherna
lia]. 21 U.S.C. § 881(a)(ll).

5. In Bouner v. City of Prichard, 661 F.2d
1206. 1209 (lllh Cir.1981). the Elevcnlh Cir
cuit adopted as binding precedent all dcci-

CONCLUSION

Accordingly, the undersigned deter

mines that judgment be entered in favor of
plaintiff United States, and that the defen
dant cuiTency ($22,991.00), revolver (.22
Magnum, Serial Niunber 214835) and am
munition, be forfeited to the permanent

custody and control of the United States.
The United States Marshall's Service is

dii'ected to take appropriate and custom
ary action Avith respect to these items.
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