
NO. 32002-2-III 

COURT OF APPEALS 

STATE OF WASHINGTON 

DIVISION III 

FILED 
Mar 16, 2016 
CoUI1af Appeals 

Division Ill 
State of Wast1i ngton 

IN RE THE PERSONAL RESTRAINT PETITION OF 

STEVEN LOUIS CANHA, 

Petitioner. 

SUPPLEMENTAL BRIEF OF PETITIONER 

Dennis W. Morgan WSBA #5286 
Attorney for Petitioner 
P.O. Box 1019 
Republic, Washington 99166 
(509) 775-0777 

i 
! 

No. 94175-1



TABLE OF CONTENTS 

TABLE OF AUTHORITIES 

TABLE OF CASES ii 

CONSTITUTIONAL PROVISIONS iii 

STATUTES iii 

OTHER AUTHORITIES iii 

ASSIGNMENTS OF ERROR 1 

ISSUES RELATING TO ASSIGNMENTS OF ERROR 1 

STATEMENTOFTHECASE 2 

SUMMARY OF ARGUMENT 5 

ARGUMENT 6 

CONCLUSION 20 

APPENDICES "A" THROUGH "J" 



TABLE OF AUTHORITIES 

CASES 

In re Personal Restraint of McCready, 
100 Wn. App. 259,996 P:2d 658 (2000) ........................................ 16, 17 

Personal Restraint of Crawford, 
150 Wn. App. 787, 209 P.3d 507 (2009) .......................................... 6, 17 

Personal Restraint of Dalluge, 152 Wn.2d 772, 100 P.3d 279 (2004) ..... 19 

Personal Restraint of Johnson, 
131 Wn.2d 558,933 P.2d 1019 (1997) ........................................... 18,20 

Personal Restraint of Maxfield, 133 Wn.2d 332, 945 P.2d 196 (1997) ... 20 

State v. Crawford, 128 Wn. App. 376, 115 P.3d 387 (2005) .............. 16, 17 

State v. Crawford, 159 Wn.2d 86, 147 P.3d 1288 (2006) ......................... 17 

State v. Ford, 137 Wn.2d 472, 973 P.2d 452 (1999) .............. : ....... 6, 10, 13 

State v. Jackson, 129 Wn.App. 95, 117 P.3d 1182 (2005) .... ; ................. 20 

State v. Mandanas, 163 Wn. App. 712, 262 P.3d 522 (2011) .................. 18 

State v. McFarland, 127 Wn.2d 322, 899 P.2d 1251 (1995) .................... 16 

State v. R.H.S., 94 Wn. App. 844, 974 P.2d 1253 (1999) ........................... 9 

State v. Rice, 159 Wn. App. 545, 246 P.3d 234 (2011) ............................ 18 

ii 



CONSTITUTIONAL PROVISIONS 

Const. art. I, § 3 ..................................................................................... 5, 21 

Const. art. I, § 22 ..................................................................................... 1, 5 

United States Constitution, Sixth Amendment.. ..................................... 1, 5 

United States Constitution, Fourteenth Amendment ............................ 5, 21 

STATUTES 

Ch. 9A.32 RCW ........................................................................................ 11 

RCW 9.41.040(1)(a) .............................................................. 14 

RCW 9.41.040(2)(a) .............................................................. 14 

RCW 9A.08.010 (1)(c) ............................................................................... 9 

RCW 9A.08.010(1)(d) .............................................................................. 10 

RCW 9A.32.060(1) ..................................................................................... 9 

. RCW 9A.32.060(1)(a) ................................ ; ............................................... 9 

RCW 9A.32.070(1) ........ : ...................................................................... 9, 10 

RCW 9A.48.080(1) ................................................................................... 12 

OTHER AUTHORITIES 

CPC § 188 ................................................................................................... 8 

CPC § 192 ............................................................................................... 7, 8 

CPC § 192(a) ......................................................................................... 9, 11 

iii 



CPC § 192(b) ............................................................................................ 11 

ORS § 164.365 .......................................................................................... 12 

ORS § 164.365(1) ..................................................................................... 12 

ORS § 166.270(1) ............................................................................... 13, 14 

iv 



ASSIGNMENTS OF ERROR 

1. The sentencing court failed to conduct a comparability analysis 

of the California and Oregon convictions. 

2. Defense counsel did not provide effective assistance of counsel 

at the sentencing hearing. 

3, Appellate counsel did not provide effective assistance of counsel 

on appeal. 

ISSUES RELATING TO ASSIGNMENTS OF ERROR 

1. In the absence of a comparability analysis involving foreign 

convictions must the case be sentback to the sentencing court to conduct 

that analysis? 

2. Was Steven Louis Canha denied effective assistance of counsel 

as guaranteed by the Sixth Amendment to the United States Constitution 

and Canst. art. I, § 22 at the sentencing hearing? 

3. Was Mr. Canha denied effective assistance of counsel on appeal 

when the appellate attorney failed to raise the issue of the trial court's fail

ure to conduct a comparability analysis of the foreign offenses? 
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STATEMENT OF THE CASE 

Mr. C~nha was sentenced on August 7, 2008, to one hundred and 

fifty-four (154) months in prison based upon convictions for two (2) 

counts of second degree assault and two (2) counts of unlawful possession 

of a firearm in the first degree. 

The Judgment and Sentence contains the following information 

under Paragraph 2.2:· 

CRIME DATE OF SENTENCING DATE OF A or J TYPE 
SJ<;NTENCE COURT (County & CRIME Adult, OF 

State) Juv, CRIME 

1 Hindering Prosecution January 6, Jackson County Circuit November A NV 
2005. Court, Oregon 9,2004 

2 Criminal Mischief in the November Klamath County Cir- .July 22, A NV 
First Degree 20,2001 cuit Court, Oregon 2001 

3 Felon in Possession of a September Jackson County Circuit August 4, A NV 
Firearm 29,2000 Court, Oregon 2000 

4 Manslaughter August 5, California October A sv 
1991 18, 1990 

(Appendix "A") 

The trial court failed to conduct a comparability analysis. The 

transcript ofthe sentencing hearing (Appendix "B"), mislabeled as August 

8, 2008, contains the following exchange: 

THE COURT: Okay. Mr. Swaby· [defense 
counsel], anything else you'd like to say? 
MR. SWABY:! haven't actually allocated 
[sic] at all yet, your Honor, and I-- the court 
doesn't have before it the facts of the man
slaughter. I mean, the court obviously can 
take into account there was a manslaughter 
conviction, but it doesn't have the facts. So, 
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I'm not sure how much I want the court to 
rely on those. 

You heard the trial. You heard what is 
alleged to have happened. You heard my 
client I think very candidly say at trial, 
"What they're saying isn't impossible. I do 
not believe I did that, but I'm not saying it's 
impossible." 

(RP 119, 1. 20 to RP 120, 1. 7). 

Other than the mention of the manslaughter conviction defense 

counsel did not raise the issue of the sentencing court's need to conduct a 

comparability analysis. 

The Court went on to impose sentence: 

The court is going to impose a sentence of 
43 months on Count I, 43 months on Count 
II, 41 months on Count III, 41 months on 
Count IV, 41 months on Count III and 
Count IV will be run consecutive for a total 
of 82 months. 43 months on Counts I and II 
will· run concurrently with those 82 months. 
So, that will be a total of 82 months. An ad
ditional 36 months for firearm enhancement 
in Count I. Additional 36 months for the 
firearm enhancement in Count II. A total of 
154 months. 

(RP 121, 11. 8-17) 

Mr. Canha appealed his convictions. The Court of Appeals, in an 

unpublished opinion (27426-8-III), affirmed his convictions. (Appendix 

"C") 
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Appellate counsel did not raise the issue of the lack of a compara

bility analysis. There was no stipulation on the record concerning the 

comparability of the California and Oregon offenses. 

Mr. Canha challenged the trial court's denial of his suppression 

motion, raised a double-jeopardy issue with regard to firearm enhance

ments, and claimed ineffective assistance of counsel for failure to request 

a voluntary intoxication instruction. 

Mr. Canha timely filed a Personal Restraint Petition (PRP). He 

again raised the issue of ineffective assistance of counsel, but this time it 

related to failure to request a lesser included offense instruction. The 

Court of Appeals dismissed the PRP on July 11, 2012, under Cause Num

ber 30598-8-III. (Appendix "D") 

On October 14,2013 Mr. Canha filed a Motion to Modify or Cor

rect Judgment and Sentence (J &S) in Superior Court. (Appendix "E") 

The Superior Court entered an order transferring the motion to the 

Court of Appeals as a Personal Restraint Petition that same date. (Appen

dix "F") 

The Court of Appeals dismissed the PRP as untimely, frivolous 

and improperly successive. Mr. Canha sought review by the Washington 

State Supreme Court. In an order dated April 6, 2015, the Supreme Court 
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remanded the case to the Court of Appeals to review, on the merits, the is

sues raised in the PRP. (AppendiX: "G") 

The Comi of Appeals ordered supplemental briefing by an order 

dated January 14, 2016. (Appendix "H") 

SUMMARY OF ARGUMENT 

Whenever the State seeks to use a foreign conviction as a basis for 

increasing a defendant's offender score, a· comparability analysis must be 

conducted by the sentencing court. Failure to conduct the comparability 

analysis is a deprivation of due process under the. Fourteenth Amendment 

to the United States Constitution and Const. art. I, § 3. 

If defense counsel does not challenge the use of the foreign convic

tions, in the absence of a comparability analysis, a defendant is deprived 

of his constitutional right to effective assistance of counsel under the Sixth 

Amendment to the United States Constitution and Const. art. I, § 22. 

If appellate counsel fails to recognize an issue that has constitu

tional implications, then an appellant is deprived of his constitutional right 

to effective assistance of counsel under the same constitutional provisions. 
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ARGUMENT 

I. COMPARABILITY ANALYSIS 

A. California Conviction 

The sentencing court did ·not conduct a comparability analysis. 

The State did not provide any underlying judgment and sentences on the 

foreign convictions in California and Oregon. Defense counsel, by merely 

mentioning the California manslaughter conviction, did not challenge the 

lack of the comparability analysis. His presentation was insufficient to 

alert the sentencing court to the need to conduct that analysis. 

Where a defendant's criminal history in
cludes out-of-state convictions, the SRA re
quires these convictions be classified "ac
cording to the comparable offense defini
tions and sentence provided by Washington 
law." Wiley [State v. Wiley, 124 Wn.2d 679, 
880 P.2d 983 (1994)] at 683 (quoting RCW 
9.94A.360(3)). To properly classify an out
of.:.state conviction according to Washington 
law, the sentencing court must compare the 
elements of the out-of-state offense with the 
elements of potentially comparable Wash
ington crimes. State v. Morley, 134 Wn.2d 
588, 606, 952 P.2d 167 (1998); Wiley, 124 
Wn.2d at 684, State v. Weiand, 66 Wn. App. 
29,31-32,831 P.2d 749 (1992). 

State v. Ford, 137 Wn.2d 472, 479, 973 P.2d :452 (1999). See also: Per-

sonal Restraint of Crawford, 150 Wn. App. 787, 793, 209 P.3d 507 

(2009). 
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The State has conceded that the January 6, 2005, hindering prose-

cution conviction from Oregon does not qualify as a felony under the 

Laws of the State of Washington. · Rather, it is equivalent to rendering 

criminal assistance second degree. See: RCW 9A.76.080. 

On the other hand, the State continues to claim that the California 

voluntary manslaughter conviction, and the convictions for criminal mis-

chief in the first degree and felon in possession of a firearm in Oregon, are 

comparable to Washington felony offenses. 

The State asserts that the California voluntary manslaughter con-

viction is comparable to Washington's definition of second degree murder. 

It is not. 

California Penal Code (CPC), Section 192 states: 

Manslaughter is the unlawful killing of a 
human being without malice. It is of three 
kinds: 

(a) Voluntary -- upon a sudden quarrel or 
. heat of passion. 

(b) Involuntary -- in the commission of an 
unlawful act, not amounting to a felony; 
or in the commission of a lawful act 
which might produce death, in an unlaw
ful manner, or without due caution and 
circumspection. This subdivision shall 
not apply to acts committed in the driv
ing of a vehicle. 

(c) Vehicular -- .... 

(Emphasis supplied.) 
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Manslaughter, in California, requires that the killing be "without 

malice." 

California Penal Code, Section 188 states: 

Such malice may be express or implied. It 
is express when there is manifested a of de
liberate intention unlawfully to take away 
the life of a fellow creature. It is implied, 
when no considerable provocation appears, 
or when the circumstances attending the kill
ing show an abandoned and malignant heart. 

When it is shown that the killing resulted 
from the intentional doing of an act with 
express or implied malice as defined above, 
no other mental state need be shown to es
tablish the mental state of malice afore
thought. Neither an awareness of the obliga
tion to act within the general body of laws 
regulating society nor acting despite such 
awareness is included within the definition 
of malice. 

(Emphasis supplied.) 

The definition of malice in CPC § 188 precludes and counters the 

State's argument that it is comparable to second degree murder in the State 

of Washington. Second degree murder is an intentiop.al act without pre-

meditation. 

Thus, since CPC § 192 requires that the killing be "without mal-

ice;" it negates intent. 
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Mr. Canha also contends that CPC § 192(a) is neither comparable 

to first degree manslaughter (RCW 9A.32.060(1)) nor second degree man-

slaughter (RCW 9A.32.070(1)). 

RCW 9A.32.060(1) provides: 

A person is guilty of manslaughter in the 
first degree when: 

(a) He or she recklessly causes the death of 
another person; .... 

When CPC § 192(a) is compared to RCW 9A.32.060(1)(a) it is 

readily apparent that the definitions set forth different elements. Death is 

an element of both definitions. However, CPC § 192(a) does not contain 

the element of "recklessness." RCW 9A.32.060(l)(a) does not include the 

element of "a sudden quarrel or heat of passion." 

RCW 9A.08.010 (1)(c) defines recklessness as: 

A person is reckless or acts recklessly when 
he or she knows of and disregards a substan
tial risk that a wrongful act may occur and 
his or her disregard of such substantial risk 
is a gross deviation from conduct that a rea
sonable person would exercise in the same 
situation. 

"Reckless conduct, ... includes a subjective and objective compo-

nent. Whether an act is reckless depends on both what the defendant knew 

and how a reasonable person would have acted knowing these facts." 

State v. R.H.S., 94 Wn. App. 844, 847, 974 P.2d 1~53 (1999). 
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The State did not supply any information to the trial court with re-

gard to the underlying facts of the California manslaughter conviction. 

The State did not present a judgment and sentence from California to the 

sentencing court. 

" ... [W]here prior out-of-state convictions are used to increase an 

offender score, the State must prove the conviction would be a felony un-

der Washington law." State v. Ford, supra, 480. 

The Ford Court went on to note at 482: 

In accordance with . . . basic principles of 
due process, Washington courts have long 
held "that in imposing sentence, the facts re
lied upon by the trial court must have some 
basis in the record." State v. Bresolin, 13 
Wn. App. 386, 396, 534 P.2d 1394 (1975) 
(Emphasis added). [Citations omitted.] 

RCW 9A.32.070(1) provides: "A person is guilty of manslaughter 

in the second degree when; with criminal negligence, he or she causes the 

death of another person." 

RCW 9A.08.010(1)(d) defines criminal negligence as follows: 

A person is criminally negligent or acts with 
criminal negligence when he or she fails to 
be aware of a substantial risk that a wrongful 
act may occur and his or her failure to be 
aware of such substantial risk constitutes a 
gross deviation from the standard of care 
that a reasonable person would exercise in 
the same situation. 
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Mr. Canha's plea to the California manslaughter conviction was 

based upon CPC § 192(a). He asserts that second degree manslaughter in 

Washington may be equivalent to the definition of manslaughter under 

CPC § 192(b) which states: 

Involuntary -- in the commission of an un
lawful act, not amounting to a felony; or in 
the commission of a lawful act which might 
produce death, in an unlawful manner, or 
without due caution and circumspection. . .. 

The only factual predicate that the State set forth in its. original 

brief is as follows: 

The people's reasoning for this sentencing 
on this murder case is that apparently there 
was a lot of contact between victim and the 
defendant and that this appears to be a hom
icide that took place during a sudden quar
rel. 

(Appendix "J" of State's brief, p. 2, 11. 13-17) 

These factual predicates are insufficient to meet any of the defini-

tions inCh. 9A.32 RCW pertaining to homicide. Moreover, Mr. Canha's 

plea was as to CPC § 192(a) as opposed to CPC § 192(b). 

B. Oregon Convictions 

(1) Criminal Mischief in the First Degree 
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The State claims that a conviction for criminal mischief in the first 

degree under ORS § 164.365 is equivalent to second degree malicious 

mischief in the State of Washington. 

ORS § 164.365(1) currently states: 

A person commits the crime of criminal 
mischief in the first degree who, with intent 
to damage property, and having no right to 
do so nor reasonable ground to believe that 
the person has such right: 

(a) Damages or destroys property of anoth
er: 
(A)In an amount exceeding $1,000.00 

Mr. Canha's conviction for criminal mischief in the first degree 

occurred on November 20, 2001. 

In 2001 the monetary level for first degree criminal mischief was 

$500.00 in Oregon. In 2001 former RCW 9A.48.080(1) had a monetary 

level of$250.00. 

Mr. Canha asserts that the issue of monetary levels between the 

two (2) statutes is not the controlling factor as to whether or not the two 

(2) offenses are comparable. 

ORS § 164.365(1) requires both intent and a lack of justification. 

RCW 9A.48.080(1) requires that the act be "knowing and mali-

cious." 
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The differing language between the respective statutes calls into 

question whether or not they are indeed comparable. In the absence of the 

comparability analysis, along with defense counsel's failure to direct the 

Court to the need to conduct a comparability analysis, the Offense should 

not have been included in the offender score. 

. . . [F]undamental principles of due process 
prohibit a criminal defendant from being 
sentenced on the basis of information which 
is false, lacks a minimum indicia of reliabil
ity, or is unsupported in the record. [Cita-
tions omitted.] · 

State v. Ford; supra, 481. 

The record, at this point, and during the sentencing hearing, is in-

sufficient to have allowed the inclusion of the Oregon conviction for pur-

poses of sentencing .. "[W]here the State offers no evidence in support of 

its position, it is impermissible to place the burden of refutation on the de-

fendant." State v. Ford, supra, 481. 

(2) Felon in Possession of a Firearm 

ORS § 166.270(1) states: 

Any person who has been convicted of a 
felony under the law of this state or any 
other state ... who owns or has in the per
sons possession or under the persons custo
dy or control any firearm commits the crime 
of fel011 in possession of a firearm. 

(Emphasis supplied.) 
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RCW 9.41.040(1)(a) provides, in part: 

A person ... is guilty of the crime of unlaw
ful possession of a firearm in the first de
gree, if the person owns, has in his or her 
possession, or has in his or her control any 
firearm after having previously been con· 
victed ... in this state or elsewhere of any 
serious offense as defined in this chapter. 

(Emphasis supplied.) 

RCW 9.41.040(2)(a) provides, in part: 

A person ... is guilty of the crime of unlaw
ful possession of a firearm in the second de.
gree, if the person does not qualify under 
subsection (1) of this section for the crime of 
unlawful possession of a firearm in the first 
degree and the person owns, has in his or her 
possession, or has in his or her control any 
firearm: 

(i) After having previously been convict
ed ... in this state or elsewhere of any 
felony not specifically listed as prohib· 
iting firearm possession under subsec
tion (1) of this section .... 

(Emphasis supplied.) 

ORS § 166.270(1) does not require that the felony be a "serious 

felony." 

The Oregon conviction for felon in possession of a firearm oc-

curred September 29, 2000. It appears from Mr. Canha's criminal history 
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that the only other felony he had at that time was the California man-

slaughter conviction. 

Mr. Canha does not argue that the California manslaughter convic-

tion was not a felony. The question is whether or not it was a serious fel-

ony. If it is not comparable to second degree murder, first degree man-

slaughter or second degree manslaughter under the definitions contained 

·in the Washington statutes, it is not a "serious felony." 

The State relies upon the fact that there was a stipulation at trial 

that Mr. Canha had previously been convicted of a "serious felony." Mr. 

Canha asserts that that stipulation should not be carried over to sentencing. 

Defense counsel's representation was defective for not ascertaining 

if the voluntary manslaughter conviction was comparable to a serious of-

fense in Washington. (See: II. (a), infra) 

Mr. Canha contends that a comparability analysis is required with 

regard to the California manslaughter conviction and whether it would 

constitute a felony under the Laws of the State of Oregon. If not, then this 

conviction should not be included in his offender score. 

II. . INEFFECTIVE ASSISTANCE OF COUNSEL 

To demonstrate ineffective assistance of 
counsel, a defendant must make two show
ings: (1) defense counsel's representation 
was deficient, i.e., it fell below an objective 
standard of reasonableness based on consid-

- 15-



eration of all of the circumstances; and (2) 
defense counsel's deficient representation 
prejudiced the defendant, i.e., there is a rea
sonable probability that, except for counsel's 
unprofessional errors, the result of the pro
ceeding would have been different. 

State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995). 

A. Trial Counsel 

Defense counsel's performance at the sentencing hearing was defi-

cient. It was also prejudicial since the trial court included offenses in the 

offender score without the required comparability analysis. 

Removal of the out-of-state convictions from the offender score 

would result in a substantial reduction in the standard range sentences for 

second degree assault and unlawful possession of a firearm first degree. 

{See Appendices "I" and "J") 

Mr. Canha maintains that the circumstances in his case are similar 

to what occurred in State v. Crawford, 128 Wn. App. 376, 115 P.3d 387 

(2005), and In re Personal Restraint of McCready, 100 Wn. App. 259, 996 

P.2d 658 (2000). 

In the McCready case, neither the State nor defense counsel ad-

vised the defendant that he was subject to a mandatory minimum term. 

McCready rejected the State's plea offer, went to trial and was convicted. 
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He then became aware of the mandatory minimum term at sentencing. It 

was imposed on him. 

By means of a PRP, McCready alleged that his attorney's perfor

mance was deficient and that the deficiency was prejudicial because he 

would have accepted the State's offered plea if he ·had known about the 

mandatory minimum term. The McCready Court, at 265, accepted the pe

tition and remanded for further proceedings. 

Crawford also involved an issue of a mandatory minimum term. 

This time it was life without parole. It involved the failure to investigate 

and examine a Kentucky conviction prior to trial and avoiding a mitigation . 

package or engaging in intensive plea negotiations. 

The Crawford Court concluded at 384-85 that Crawford was "de

nied the effective assistance· of counsel as well as procedural due process 

.... " See also: Personal Restraint of Crawford, 150 Wn. App. 787, 209 

P.3d 507 (2009) (recognizing that State v. Crawford, 128 Wn. App. 376 

was overturned in State v. Crawford, 159 Wn.2d 86, 147 P.3d 1288 

(2006), finding that ineffective assistance of counsel because the out-of

state conviction was neither legally nor factually comparable to a Wash

ington offense qualifying for a persistent offender sentence). 
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B. Appellate Counsel 

"Illegal or erroneous sentences . . . may be 
challenged for the first time on appeal." 
State v. Nitsch, 100 Wn. App. 512, 519, 997 
P.2d.1000, review denied, 141 Wn.2d 1030 
(2000). 

State v. Rice, 159 Wn. App. 545, 571, 246 P.3d 234 (2011). 

Mr. Canha's sentence is an erroneous sentence due to the fact that 

the trial court did not conduct the comparability analysis. 

Counsel on ·appeal failed to recognize the sentencing court's fail-

ure. "A sentencing court acts without statutory authority under the Sen-

tencing Reform Act of 1981 when it imposes a sentence based on a mis-

calculated offender score." Personal Restraint of Johnson, 131 Wn.2d 

558, 568, 933 P.2d 1019 (1997). 

By failing to conduct a comparability analysis the sentencing court 

imposed a sentence based on a miscalculated offender score. The miscal-

culation resulted in a sentence exceeding that authorized under the SRA. 

Mr. Canha is entitled to proceed with his PRP for the following 

reasons: 

1. The Supreme Court's Order; and 

2. State v. Mandanas, 163 Wn. App. 712, 262 P.3d 522 (2011). 

The Mandanas Court was dealing with a successive appeal which 

raised new issues. The Court ruled at 716-17: 
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The general rule is that a defendant is pro
hibited from raising issues on a second ap
peal that were or could have been raised on 
the first appeal. State v. Sauve, 100 Wn.2d 
84, 87, 666 P.2d 894 (1983); State v. Jacob
sen, 78 Wn.2d 491, 493, 477 P.2d 1 (1970) . 

.. . [O]ur supreme court stated in Sauve 
that even an issue of constitutional import 
cannot be raised in a second appeal: 

Even though an appeal raises issues 
of constitutional import, at some 
point the appellate process must stop. 
Where, as in this case, the issues 
could have been raised on the first 
appeal, we hold they may not be 
raised in a second appeal. Nonethe
less, defendant is not without a 
remedy. He may choose to apply 
for a personal restraint petition 
under RAP 16.3, 16.4 and with a 

. prima facie showing of actual preju
dice arising from constitutional error 
would be entitled to "a full hearing 
on the merits or for a reference hear
ing pursuant to RAP 16.11(a) and 
RAP 16.12." 

100 Wn.2d at 87 (quoting In re Pers. Re
straint of Hews, 99 Wn.2d 80, 88, 660 P.2d 
263 (1983)). Similarly, Mandanas 's reme
dy is through a personal restraint petition. 

(Emphasis supplied.) 

Moreover, as recognized in Personal Restraint of Dalluge, ·152 

Wn.2d 772, 787, 100 P.3d 279 (2004): 
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[T]he United States Supreme Court has rec
ognized that a criminal defendant has a right 
to have effective assistance of counsel on his 
first appeal of right. Evitts v. Lucey, 469 
U.S. 387, 396, 105 S. Ct. 830, 83 L. Ed.2d 
821 (1985). A criminal defendant's first op
portunity to raise an ineffective assistance of 
counsel claim is often on collateral review. 
See, e.g., Maxfield [Personal Restraint of 
Maxfield, 133 Wn.2d 332, 945 P.2d 196 
(1997)] at 344. 

Finally, based upon the Supreme Court order directing the Court of 

Appeals to consider the PRP, there is no issue of preclusion. The Supreme 

Court has already made a determination that good cause exists for hearing 

the petition. See: Personal Restraint of Johnson, supra, 567. 

CONCLUSION 

Mr. Canha has been denied both effective assistance of counsel 

and due process. As a result of these violations he has been actually and 

substantially prejudiced by being sentenced to a term in prison that is over 

and above his correct offender score. 

As the Court noted in State v. Jackson, 129 Wn. App. 95, 106, 117 

P.3d 1182 (2005): 

. . . [W]e think that where the sentencing 
court has neglected the proper statutory 
comparison, the appellate court may exam-
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ine the elements of the foreign statute and, if 
the elements are identical to those of a 
Washington felony, determine the propriety 
of the defendant's offender score. 

In Mr. Canha's case the sentencing court never conducted the 

comparability analysis required by the SRA. The sentencing court's fail-

ure to conduct the comparability analysis required by the SRA deprived 

Mr. Canha of due process under the Fourteenth Amendment to the United 

States Constitution and Const. art. I, § 3. Further, it violated the statutory 

requirement that a comparability analysis be conducted. 

Defense counsel never brought the lack of a comparability analysis 

'to the attention of the sentencing court. Defense counsel provided ineffec-

tive assistance of counsel at sentencing. The brief mention of the Califor-

nia manslaughter conviction was insufficient to call the sentencing court's 

attention to the need for a comparability analysis. The State also failed to 

raise the issue with the sentencing court. 

Appellate counsel never raised the issue of the lack of a compara-

bility analysis. This further exacerbated the constitutional violations and 

deprived Mr. Canha of the opportunity to present the issue on the initial 

appeal. In the absence of a comparability analysis the sentencing is con-

stitutionally and statutorily defective. 
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DENNIS Yl. MORGAN LAW OFF ~ 002/003 
03/18/2018 08:05 FAX 508 775 0778 ---·--··-'" 

The Court of Appeals has the choice of conducting a comparability 

analysis based upon the documentation submitted to the Court, or) alterna

tively, :remanding the case to the trial court to conduct a comparability 

analysis. 

DATED this 16th day ofMarch, 2016. 

Respectfully submitted; 

ENNIS W. MORGAN, WSBA #5286 
Attorney for Petitioner. 
P.O. Box 1019 
Republic, WA 99166 
(509) 775-0777 
(509) 775-0776 
nodblspk@rcabletv .com 

s/ istina M. Nichols 
K STINA M. NICHOLS, WSBA #35918 

· Attorney for Petitioner. 
PO Box 19203 
Spokane, WA 99219-9203 
(509) 731-3279 

Wa.Appeals@gmail.corn 
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STATE OF WAS!UNOTON 

SUPERIOR COURT OF WASHJNOTON 
COUNty OF BENTON 

Np. 0'1·1•01052·!1 

P!lllntltf 

vo. 
li~LONY JUDGMENT AJ'>TD SJ;;NTENCE (FiS) 
['X] Prl•on 

ST'.EVI'.N IJOU!S cANHA ClLI>RX'S At.."TION IJ;I';QtllnEPt 
[XJ R""tTaiuing Order 
[XJ Fi""""'s dgbl$ r¢voked 
[XJ Ct"'k'~ Action N.eqnlred, I'""' 4.!, 4,3, 5.<1 ond 5,8 

Sll>• 
non: u:t/20/lliM B.S:J!10 # 07•H!749 

I, lU:AlUNG 

.. 

••• A •entenalng hearlugwru~ hold nnd tho d•lhndn!lt, thn dofond!l.nCs lawyer and tl!~ (depu!y) prosecuting nttomoy 
wero prcs~l'lt .. 

XI. FlND.INGS 

Titone hol11JJ no roason wily Julll!lllellt ahould not bo prouaunoed, tb" Court PtNDS: 

2,1 CUIDll!.NT omrli:NSE{S): '.fhc defend!l.nt wn• found gullty on .July 30, :t008 
by [] pt"" [}qjury•verdlot [ J boneb trial otl 

-c:oum CIUME 

l ASSAlJXII'll\1 Tl:tli: SECOND DEGnE•: 

2 ASSAULT IN rim--si<:iON:U l:lll:GREE 

3 
DEGlm;v~ 

I OFA 

4 ~~~~JL 'OJ! A 

T,--;·• 

:PE:L.ONY JU.OOMENT AND SEN1't:;NCE {I'JS) (Prison} 
(RCW 9.l14A..50().,505)(\VPF CR 84.0400 (61:tOP8) 
Pag<ll 

RCW 

.. RCW 
liA.:It:i.O;U(I)fc) 

:~.OZlU>Itl) 
i IN TUE FIRST :.~4lllllfn 
INTIIll:FlR!lT itcw 

·• 
!M1.<!4Q(J)(.,) 

DATE0f'CR1ME 

J((l~j:(l/:1()07 

tof.i.onowt 

Ul/201:t007 

ltlt.Z01:tll()'7 



(X)"" charged in tho Aml>llded !nfonnntion. 

f} The court finds that llle <lelb.tldat1t Is subjeot to lud~torminutn sentenr.!ns under RCW !IS!4A.7U. 

Jllll.Jury r:•t!l!Jt•!l !'!..l!l.w;i.~! Yfr<llct 01; !Ito <'Q!It! lgH!I• n emrnlnl f!ndl!lfl Wl!b. t•cgnrd jQ tit~ fyll@(jQRl. 

[X] Tl1e dollmdliltll used n firoan.n in tlw comn>!SsiOJ> nfthe off"''"" In Count(s) __.l..~n<l !l ~-· R.CW 

9.94A.60:7., 9.94A.SS3. 

l1 Tlte defcndtml used n de#dly weapon nlllor l!lan a flrerum in the <ommisaiun uf1he nffcns" in Connt(s) 

-· RCW !MI4A.<l02, 9.941\.S:J:l. 

(] Counl(s)_., __ ~·---' Vlol•tlnn·ot tll;t Unlfohn Cnnlr<>lled Subs!AU<"" A•t (VIJCSA), ROW 69.50.401 ru•d 

RCW .69.50.43$, t()olq>lne¢ in a stil1ool, oohool bus, withill 1000 fuel oflh<l petimetor of 11 sclt<:><>l gronnds or within 

JOOO toot o£a sclmnl bus nmt<> stop d<Sl;;nate<ley the •cbo<>J dlstdcr; ru-in a publlopori<, publlo transit vehlol«, or 

public t:ftl.nsit stop shelter; ur i.u, or within 1000 fll!Ct of the perimeter at~ n civic centW dot~{gnnted M n drug .. frea :ume 

by a lo~o.lgovomment <luthnrlj;y, or ln u publlo hou•IJ:>!fptqject <loolgnated by" loenlgovemlt!l:! uuthorlty Mil drug. 

J:}'ee:7.ono, 

f J The dcfc:ttdaut comm(«~ a. crime lnvolvi.ug thtt lUtm:t.lfitcwrc of mcthamphet4mlne~ iJ)cfuding hs salt». bomeu,. and 

salts ufisoui.\'1f"S• whew. n Juvenile '\VIlS: prnsent ln:.or U:fum tho prcmbu11J: ot' man.ufautnrrn in 

Count(•). • RCW 9.94A.605, new 69.50.40l(n), RCW 6!1.50.440. 

[ J C.."ount._~- ls u <nimlnnlst...,.,t tp~llg•tolated tclony offi.lnse in wblclllhe <lefendantromlleusat0d, th""'tm•ed, "' 

sollciled n minor in order to blWlw that minor fn. ~~~~ c<>mmlsslQro oftlle .oitbnse. Laws of 200S',clt:276 S 30;!. 

[ J Count ___ ~!• the crime ofutduwtclpusaMlll.on of R firearm. The dell>ndnnt Will\ a orirninal-~"<>t gang 

mornber or ussoeint" wl•on Ill<> def.,odnnt committed tho crime. new !l.!I4A.S4S. 

[) 'llle dofelldrutt co!turutted [] v~lll~ntnr homicide ( J vebi<;ulnr a••nnlt proxllnately caused by driving-a whicle 

whilo ·under the lnlluouco of intoxlcnllng liquor "' dmg or by tlt<> operation or a veWol<> ln <1 rl!lokless mnnn".r mit! l$ 

'Utereforu a violent oiDIWle. RCW !).94A.030 

[ 1 Count _____ invobto• ntt•mJ>tlng tu elUde 11 polioo veblO:lo and tlurlng 11to oommisslon of tho.,.......,.,, file 

defundant mtdangt::t~d Que or more peraons otb<tt thnn the def<mdant Ot" the Jlu.r.'luin.g Jaw cnforooment officer. Laws 

of200S., "h.2l!l <I 2. 

[ 1 Connt _________ ls "f<>lony in tho roilmlltloion ofwhiclt tho-dufondliltlt liSOd n n;otor velticlu. acw 
46.20.285. 

[} :rllu dcfoudnul hill! ll ehcmlcal dej>..,4ency that !uw contrlbtlled to the offuntte(s). RCW .9.94}\..607. 

(] The cti!llll <ltarged In C<>imt(o) __________ involve{s) domooUe vlol•u..,, RCW 10.9!1.020. 

[XJ Cuuutn -.1 and U.......... ....... -- ¢ncomposs lh" snme crimilml conduct ru1d count as ()ne crime itt d<rtt>rmlnlng tlte 

otllmder>aore al'<> RCW !1.94A.S8!>. 



:z..z CRIMINAL IUSTOR.'lt UCW !I.!MIA412S: 

CR:IMl> J?.~~_OF SE!NTBNCINO CO!JRT :DATE! OF A.ot.l TYI'I'! 

"~" '"'"'""' (County &.Stale) CRIMB Adul~ 01' 

' Jov CRIME 

I Hind<tring f'ros~cutlon January 6~ Jackson County~ C.ircuif Novmnb~r A NV 
2()()5 Court, O...,gon 9,21)04 

2 Crimlnnl Mlsclll<:f In the l'illlt Oegree No-vember KJrunath County Circuit July22, A NV 
20,2001 Court. Ore,gon 2001 

3 F'clan in .Possession of :1 Pi.rorun1 Scpternb~r Jaclwon County circuit August 4, A NV 
29,:>.ooo Court, Om!!= 2000 

4 Mru~•lau!!bter ~~~1ustS, 
caiiforulo. ----- 0<:\tobm- 18, A sv--

!990 

S· 

[ J 1 he defeullout eomruitt<><l a current <>ffense while on commumty t>laccmcnl/oommunlty eustody (add• one point to 
s""tc).ll.CW 9.94A.$25 

[ 1 Tbe p.rforc.unvietious listed as number(&) above:~ the court finds that 0Uo/ are ono. offense lor 
p\JJ:'PO.'ltS ofde1urmining t11o '-lfl1mderscurc. RCW :9.94A.525. 

( J The prior convloUonn llsted "" number(s)_. nbove, n:m not oount<>d"" points but as enhunoement.• 
purounnt to RCW 46.61.~20. · 

COUNT OFFENDER SEIUOUS STANDAIW PLUS ~'OTAL !iTANDAf<D MAXIMUM 
NO. SCORE -NESS MNOE (nottnotudlng ENHANCIIMI!h'TS• ltANOit (iMhnUA.U TERM 

enhn.noom.¢n'I:Q) tnh~OWJrts) LBVIlL 
l 7 IV 43 to 57 months Yo• (Flreann) 79 to !13 montbo ~~lye~m~ 

2()~ 
::t 7 IV 43 to 57 montl•• Yeo (Firearm) 79 to 93 munlhs lO)'Oot:l 

3 

4 

"' 

$20 000 -· !5 Vll 41 to $-lmolllhn IOyearo 
$;!() 000 

5 Vll 41 to 54 months . IOyoors 
$20 000 

(F) Sou RCW 46.61.52.0 er d_eadly weapono, (V) V!JCSA In a prmcotad zone, , , 
(JF) Juwnlle prosan~, (SM) lla:mill m<>ti'l'll!lon, RCW 9.94A.S33(ll). (SCF) SbJ<u!>l conduct will! n clllld for a foe, 
RCW !1..94A.S33(9), (CSO) ~rimlnnl streer gang lnvolvlt~~tmlnor, (AB) endmll!OrtUont whllu utlcnlpllnl!; to oludo. 

nffiottders t<>commende<l $enteru>l4g ug:re<>meni>J ur plea 

:t.4 [ 1 EXClCI"TIONAL SENTENCE. Th<> court f'lnds 'lllal•ubstanlial and compcl!ittg "'""""s oxlst whlohju•Ul'Y an 
exceptlonu.l $C.t1tOO~! 
[ l wllhin ( J below lhe &!atlderd range lbr Count(s) ~-------· 
( J ~ll<>vo lh<>stnndnrd fllll!lO for Count(s)_·------~---· 

f J Tl1e derendrurt Md stniO StipUII!te llwt,justlt:e is bo•t •etvcd by lmpositl<m oftho <ll<Ceptloualsenten<» 
nbovo the standard mnge and the court finds the exeeptiunal sentence fu.riliers und is consistent with tha 
lnterests ·of_jua.ti~1o .and tho p1t.tposca oftbu swtenoing t'l)form act. 

I'I<!.ONY llJDGMENT AND SENTI!NCI'l (FJS) (Prison) 
(F.CW 9.94A.SOO,.SO!I)(\vt>F Cit 1!4.0400 (6/20011) 
1"6!1"3 
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[ J Aggravating tactom were [ ] atlpulnted by th<> defond.,.t, [ J l<>und by tho court ailcr llm defendant 
waived jury tdnlr (] fouud by ajury by special itUetrogntory.· 

l'Jndingu of fact au<.! "onclusious ofluw "'"attached In Appondix 2.4. [ J Jury's special huottogotory I• attached. 
The l"rusecntlng Attontcy [) dtd [ J did not rooommend n •hnllnr ••ntcooo. 

2.S ABILITY TO PAY l>l~GAL FINANCIAL OBLIGATIONS. 1'lle cottrt has con•idercd U1c totalumonct owlnl:l, 
thcdofendant's pa$t, rnesont and future ablliiY to pay legal fiunuclul obl!gntlons,lncledingthe defondwt'• flnlllloial 
resources nnd tho tikotlhood that-the defendant's status win change. 

(] Tlu> court flnds U>at lh" dell>tt<lllllt bas the nblllcy or likely future ab!tlty to pay tho legal flnnnclnl obllgMions 
bnpo•.;d herein. R.CW 9.94A. 'lS:I 

[ :1 Thu folli:.1WJng ext.u"1o:rdlnruy clrcumstan~us ex:illt' that make rastUuth:m !nappmpriale (RCW 9.94A.1S:l)~. 

Ill. JtlltGMlilNT 

3.1 Thcdofondaut is QUILTY otthe Countaimd Cluugos llnteu luParngraph :u. 

J.:t [ } Tho Coutt DISMISSES Counl.< In the cluuglng dnumnon\S. 

3.3 [ } Tiln D<lfcndnnt is found NOT Otln:rY of Counts in tile ch"'l!'iug !locumenln. 

1\', SICN't'J.'NC:lE AND ORDER 
IT IS ORDERED: 

•hl Dofondnnt shall pay tu lh<> Clerk of this Court: 

Re•tltnl!on "'' 

'tOTAL OlWI:!RI.!D: $.0 

BXT 
FCM/MTil 

COF/Ltll/FCD 
CLF 

CNI!l:lle an.$1 Add:ross-Mdre~~:' mey 00 withheld nnd p:rovidtW Wf!tlde.titially tu Clerk~ Office). 

VIctim assessment RCW 7.68.1)35 
Court """Is, including ltCW 9.94A.760, 9.94A.505,lO.O!.IOO, 10.46.190 
(f'nmsportallcm co.1M on. 'fl''l'A Warrailts iu tld$.di:t.,td will bff. assqsscd at lhc current lttgal1ttl«. 
Olluir CIA\'IS (1$ asses;ted by tilt~ ·Cl11rJ:. and satfi:wl!t in ilus C<V~Illlll /() ha amrakud upar~fillng 
o.f tl!fs Judgment and SenttJUQ(J. .If Jt"':J;.J CQ:sts. attdfttu a:t'a cPntcst«d, a ,het.rritlg must be 
re.queiSted at 1h11.1Jiue qf'scntcncJn,g;) 

Rxtradltlun Co•ts ROW 9.94A. 120 
Fine new 9A.20.o2l; 
[ J VUCSA chapter ®.5o RCW, [ J VUCSA nddltlon~l fine defetNd dne 10 lndlg<>ney 

RCW 69.50.430 
Dmg<mforcamont !lut!l of ---·- RCW 9.94.1\.760 
Crime lab fee [)suspended due to indlgem:y ll.CW 43.43.690 
Felon,y DNA eollecti<>n ill:<! rJ not Imposed due to hnrdshlp RCW 4$.4::1.'7541 
Brnergoney rosponsc """" (Vehioulnr Assault, V<>lllonlur H.omloi<lo only,llliOOQ mnximutn) 

RCW 38.52.430 
$ Other COM$ for: 
$ ___ ,__ 't'OTAL , RCW9.94A,760 
[ J The nbtwe tot~! doe• not Jnc!udt> all ,..,•titntlon or other legal tlnnneiu! ohlfgo.tlons, wh!cb mny be h•t by later 

order oflha '"""'t. An agn'l!d r"stllullon "t<lormny bo ""lured. ll.CW 9.94A,753. A resti!utlotl beorb•!l: 
( J sbell bo ®t by tlu> pr<>S~><."'.llor 

FELONY IUDOMBN'I' ANO SENTBNCII. (FlS) (Prison) 
(RCW !l.94A.500,.50$)(Wl'F CR 114.0400 (6/2001>) 
l'llgv4 



!UN 

r 1 t• sehodulcd for --

[ J The defendnnt waives rut)! right to bu present nt lillY r<>st!tution b..arin!! (sill" initials); _________ _ 

( J :RBSTrt1JTION, Schcdn1o Ql1achod. 
0 Restitution orrlored nhovu •hall be paid jnlnlly und severally with: .. 

. ~ .GtWil6HtJMW!R. 

[ ] The Depm:tmont nfCnrrontlons (DOC) or the clerk of the oourtma;y lmmedlotcly Issue a Notice of""')lroll 
Deduction. RCW 9.94A.7602, RCW 9.94A.760(8), 

All pa:YJncrtU •hotll h" m•de In aeoordanco with lha poliol<>s of tho ole<k.11nd on" schedule eiilabllshed by tho 
Poparttll.ctU uf Ct.u:reutionih conuncn91ug: immediately, wtl:ass tho court: spuoUicaUy mu.s forth the rote hero: Not 
1• .. than$ lei' mMth <lOitnllenoh> • RCW 9.94A.760 

Tb~ do.fendallt ShBIInport to tb~> Bcnt<m Conntr Clark, 7~~:1. W, Okcnogan, K»nn.,wtel<, 'VA Antlprnvld• 
·fumnolai mformnll<>n n r .. qne$tJ<d. !tOW !MJ4.A.. 760(7)(b). 

[] Tim conrt orders the defendant to pay cost-• nfincnrooratiou at 'tlto raw of'l!t_ __ _Jler dey, (<wtual ¢oSb not 10 
mroe<l<l SlOG per day). (ILR) RCW 9.94A.7GO. 

The finnneiot obl!gal!<>n• lmpnsoo In tblo jndgmenhhaUbcat• lntorost frotn ihe date of tile .tutlgm<ltd until 
I'":Ylftentlu full, utthe nt" "l'l'li""blMo ciYll.jndgm•nts •. ltCW 111.112.!190. Al> owArd of <:oats on nppMt 
ngalattth" def.,ndnnt ruoy he Rddod to the totnllogul Onnttcl•l nbllgntlous. RCW lWT.'-160. 

[XJ Tho defendant simi! pay up to illSO.OO P"" month to bo Ulkct> ftom ruw itt~umo !lte d~feudant ooms while l:tt tho 
custody ofthe D"Jlllrtment ofCOrrucllons •. This money is to he npplled towntd~ log"l fillllnblol nbli;pltlcnw. 

E$115990 

4..Z DNA TB'!l'l1NO. 1'ha dofandnnt •hall hnvn a bio!ogloal srunpl" c<>llect~d for purpos•• of DNA idontlil""llOI> ann!_vsl• 
and Ute defendant $hall fully C<>Oj)emte it> t:bo tcs!lng, Tbn "J)J!tOprlatn ngoncy •hnll lle rc•ponslble for obtaining .the 
orunpte prior to the dcfondsnt's mlemw l'mm confi11001on~ RCW 43.43.7.54 

( l HlV TBSTlNO. The defendant shnll submit to HIV t~•tin!l, RCW 10.24.340 

-4.3 OTHER: ____________ ...... 

4A L'ONFINEMENT OV14ll ONE '!ll'rtAR. 'rho delbndanl is sentenced M follows: 

(o) CONI!INI!:MENT, RCW 9.!14A.539. Defendantls sentenced to the foll.,wlngterm ohottll o<>l!tlnemcntln the 
cuswdy of the Dep»rtmt;.nt of COrrootlon• (DQC): 

L 'l"l>t-3<,,') 
Months on. Count J months or• Count lV 
lr.t"' r-3t..) 

J!,i{onths uJt Count II months on Count 

--..,_,t:-t----- Montlts 011 Count lll -------- trtnnibs ort Count 

r J Tim CUilfil1etnflllt Limn on Cuunt{s). ________ <l<llltalu(•l" mrulda!Qry minimum 1Cfltl of-------· 

'f"EL<>NY JUDGMENT AND Sll'NTI.!NCE (F'JS) (Ptlsm1) 
(«.CW 9,94A.S00,.505}(Wl•P CR 84.0400 (6/2008) 
l'III!C ;$ 



(::;<.._ 1'--y;.,) 
M The ¥:~onfinenu':!nltirtul on Comt~neludes :f:' ~2- months us oollanoome.nt fOr Blf:irennn [ J 
J~adly weapon [) VUCSA ln a protected zunu { ] mnnnfaomro of methmnphctmuinc with juvenflC present . 

Actual number of monJhs oftotul \'ionflmuu.unt ordered '"'·------t~~'-''1--'"'"-"'""-...,."-''--------

AU counttt slJatl he served c,pnaurrently .. e..'<cept forth~ portion oftl:a.os0 'CQ\mts ft:.tr whiC:.h tlle.re Is tm enlumoot:nent 
M set forth nbove a18-ectlon 2.3~ and e:xaupt tQr the ioUuwlng count.& which '&hnl1 b0 Sc.'lrvcd ~otwec-ut1velyt 
_____ COI:JN'l'llllll ANillV ____ _ 

This sentence shan ron o<.Hlsecutivcly with the sentence in cause: nuinber(tt); _.;._....~---~---~-·--·-~ 

·--~ buc eoneurrently m any other felocy onuse not referred t<• ln tbls 

Judgment. ~W9.94A.SS9. 

Confineruont shall coJllJUOnce immndlruely unl""" ulhorwlso sctfotili here: ·-----~~··---------

(b) Tile defendant shaH receive credit for llm<> •crved pdor t<> senlw>oing If tl>at eontlrte!nont was solely undor lhi• 
oaWJ<>rlurubcr. RCW 9.94A.SOS. Tbelinu> served shu!! ba cnmpuwd by tbejnll unlosn the credit for time scrved 
prior m ntmtenclng is spocifio-ally aet fu-rth b;y'thc.ooutt: --------------·-------' 

(c) 1 ) Work ll:tbln l'rogram. RCW 9;94A.ll9(), RCW 72.09..410. Tho'"'"" .lhrd• tlml the dmnmlaut Ja "ll.t~lbte and 
Is likely to quail!)' for worl< oth!o ptol!f1im. The court recommends that tlte defendant serve th~ •en lone<> at n 
work ethlu program. Upon compwtion ufwmk ethic program, lit<~ defendant slmU ba wloosnd on <>l>JUmlltllly 
<m•tot\)1 fnr any rutlnlrting1lme <>ftollll confinement, subjeot to tlte c<>lldltlm10 in B<>ction 4,2. Violatl"" of'tlw 
conditions of' QOnunwlity G"l.Uitody nrny x{Js:Uit in a return to total ~unfinf!mcnt fttr :rematning' time ofcnufincmunt. 

4.5 {X) COllfMt!NJ'IY Fl,ACl'lMEN'l' or COMMUNITY CIJS'.IXUl¥ (l'n <l•tttm>ln0 Wlll~h ol'f<>ns"• '"'" ~U~$.~61'~ 
f<>r or xoqulroo ror ~ommunlly placement or eorumnnity cu•tml' sen ltCW 9;94A.'100, .705, '""d .711!). 

(6) DOC: $hAll SliJl<lrvi"" tho d~fendunt lf DOC olnnsiJio<l the <lcf•ndatJt Itt the A or II rl&k c.ntcgorl••; or, DOC 
dns&lfJes tbc «lcfendtUlt liu·f;ho C or n dsb *"at~gorlns M~~Ud at to.n.'Jt unc nfthe foliDwlng apply:: 

While on ~ommuuljy pl"""moul nr •ommuoity CU.lO!ly, tho defendnnt shnll: {1) "'POrt to and be l\VIIIInbl<> for 
ron1act with tho fWsignecl cmnmunUy oorrecti<ms officer aa dirccood; (2} work at Dopati:rttcnt ctfCornxo:tions"' 
epprovod nduonllon, empl<>YIJl'>~~l nndlorcommuulty Nstltlttion; '(J) nollfY DOC ofncy ohnugc in defcndnnt'a 
<tdd""'• or cmplvyment; (4} not coruurne oontrollod substnucc• except pursuMtto lawl\.llly issued pre""ript!uns; (S) 
not uulawfillly po$se:u: uontroltcd substruu.,>-es while in com.m.uuity ~;~ustody; (6} not o:\m, us~ or JlOSSeas. firoartns. nr 
ammunition; (7) puy supervision fee:s as detet"mined by thll PeptU:"':ment ofConeotiQrts; (8) pe:rform affiruurtiV¢: nets 

l'ELONY JOOO!v!ENT AND 
(RCW !>.94A.500,.50S)(Wl'f' Crt 
li'O.lll$6 



nece:mruy to monitor complinncc with the crdcrs of tlu: court as required by the Dct,artment ofCorrcetlon.s.~ (9) tOT' 
sex oll'emH.'l!t~ submit lo etcffinmtc nHmitudng .if imposed by DOC; (1 0) ttbfdc by any addldmnll C()ttditimm imposed 
b<y DOC under RCW !>.!l4A.720. Tho de!bndant'• resldenC<> Joontlon Md llving rurrutgemen~""' •ubj""t to llt¢ 
prior nppruval of'th+.'! Department nf Cnrrectiona whUu in community pJncemtmt or cpm.muttb.y t>ustudy. Commut\ity 
custody fbr sox offcnd<lt$ •enoonccd under RCW 9.94A. 710 may be cl<tondad for up to the statutory mm<lmum term 
oftlw liU$JJtcnoo. 

Tho court orders that during tlu:r perl<ld of supetvJslon the defe-ndant sball: 
( ] not consume nny nlcolwl. 

( ) ltav<> no oontnot with:----------------------
[ } remain [J wllbln U ()\ltolde o£Aopoolfioo g«OI!«<phlual bolllldary, t<> wit: --~ ..... ---·~-----·-··"" 

[ } undergo lUl evaluation for treru:ment f<>r ( J domostl¢ Vloleno<> [ J SUb1i!al10<'1 abuSII ( J mental 

benltll [ J ang.'Cr mannFl-'mc-nt and ibUy -comply wlUL till reconuu~ude!J. treatntent. 

[ j comply will! the folrowlag «<mec-relnted proh!l>Uions: ___ _ 

(C) For sontcnoes \mposoo 1rn<ler li!.CW 9.94A.71Z, lho lndetcmlbmte !lenWllOO Review Bootd may be impooe ather 
conditions:, including eltrtrtronic monitoring lfQPC sq ~oomrmmds. In. nn emergency~ DOC may impose other 
o<>mlltion• for a period not tn o""""'-' seven (7) world"$ d"ys.' 

Court ontc~ 'I"reatment!1lf 811)1' court .atrlers mental h¢a.Jth or c1umlic41 depandcncy ttcntt»f'-Ut,. th!1 defendnnt 
mual noti!Y DOC and lltc defet~dant '""•' release tr<~alm'11>11ufonnlllitm to .DOC for II•<> duratloo oflnoarcoru.tion 
and oupervlalon. RCW 9.94A.SG:Z. · 

4.6 OFF·UMl'I'S ORDER. (known drug lrnfiloker). !U..'W 10.66.()20. Th" fullowlng ru·erun>re offi\mlto to the 
du.fcmtant while under tlu:~ supervision of the oounty jail or Dt.:Wttrtnu;)nt nrCornM.tdons. 

----------,--~·-·------------

V. NO'l'lCEI!> ANl:> SlGNA'.I'UIUi:S 

li.l COLLATlllfu\L A'ri"ACK ON J\JXlGMI.CI''/"1:, Any p•tltion <>r 11\o!lon for oollu.teral atta<>l< Oll tblojudgmonllllld 
.son1eni>1~t including but un:t limited to any personal restraint petitioth lll:at.e.hA~ OC.HJHlli pc:tftion. xnuthm to val;lalo 
judgmcntJ tnndon to withdraw .guilty pl¢a.,.. motlon for new Uiat c>r motion co ·tu'fc:stjudg,r:nent" must be flied within. 
oney..,ar oftl•~ rm!l.ljudgmonl inlhls matter, e><cept oa provht<ld 'fur lu ROW 10.73.100. RCW 10.73.0!10 

5.:11 LENGTH OF !!Ul'JERVISION. Foran offens~> <><>mutl\IO<l prior l<! Julyl, '20M, It"' defuudant shall tcn>aln \IJ'I(lor 
!be courfsjurlsdlcllon etld lb" oupervision oflbe Deparuxtent ofCorreotlons for~ pedml up to ten yeom fu:lm the 
date orsenteJtce or wleas" from confin~m~·whiehever is.tonv;qrj t.o.a.'i!.atr'U paymeut or an lugal flnro'lcinl 
obligotions unless tile ooUrt.I>Xl<>l!ds !be cdmlmll Judgment m1 add!liollal 10 y~tll'll.l'ot an oiThnse comnoitted on or 
aflor July 1, 2000, lb'"''"urtt!hall retain jurlsdJctlon over 111e offender, for lbo pmp<>sc~ ol'the offeuders oumplin.noo 
will> payment of tho legal tbuwolnl obligation•, untlltbe ohl!gntlon Ia oornpl~luly sntlsilod, rogur<ll••• oftl1o alntutory 
mmitnum for the or! mo. RCW 9.94A. 760 Wld ROW !.l.94A,505(5). The clerk efthe eourt i• aulbarlzed to oolleet 
unpaid legnl Jlnancilll olillgnllonn nt uny limn tlte offender remains under thejorlsdiotion of lbu court ror ptltposae 
ofuls or her l¢gal t'lnanelal obligations. RCW 9.94A.760(4J and RCW 9.941>.,753(4). 

l'I:!LONY Jt.IDC!MllNr i\NU SENI'l"..NCB (FJ(l) {l?tillon) 
(RCW 9.94A.500.S05)(WPF CR 84.0400 (6/2008) 
Page7 



1'1~ NOTICE OF JNt:.'OMJM,Vl'l'IRllOUllNG ACTION. lflhe couo1 bns not ordered nn lnnncdiate 110tlce oi' pnyro!l 
dnduction in SeGtion 4.1 t you~ notified that Ute Department of' Corrections or tht\ clerk ofth<:~ eou.tt may issuo u. 
noll co of payroll deduotlon wltlmm notleo to you if :you arc. m<:>"' thfin 30 dnys pust.duo In mollthly pnymc11t.• it> nn 
n.uwuut t:·q:ual to or g'te-ate.r- lhw.l the tunount payable for- one tnonth. llCVl9.94A.7602. Othel' incorne..~lthholdins 
actiotl ull<ler RCW fi.94A.761J .may bo lfikcn without further notice. RCW !l.94A.7606. 

$,4 COMMUNfT11' CUS'J'ODV VIOL.ATION (o) If you ote subject ton first or soe<>otl violation hoarlng nnd UOC 
fir:lds that you ~CommiUed the violntion.·you mny revuive as a t1aoetion up to 6U duys.ofcvnllneuumt per violation. 
RCW 9.94A.634. (b) If you hnvo note<>mplctcd your maxlmuon term of tom! confinement and you nre subject to" 
third vlolution bearing nnd DOC finds tl1;,;t you committed thu violation, DOC may f¢iUtll you to u stne couootional 
flmltlty m serve u_p to tho remnln~ng potHon ofyaur sunwm::o. RCW 9~94AN73:7(2). 

5~5 F'JR~llAltMS. Vnu nn..ttd hnmcdi:o.tely sur .. ender nny cunceAled plstol litensu nnd you may nut own~ usc nr 
ptul~~~~~# any ti't'tnlrm m.tlus your rlg_htto do :to is t•esto•·ed by n court or ~4..':(tf'tl .. ('nlc court clerkshaU fotward a 
cvpy oCthu deUmdant's dtive:sh~- Ucona~ ldonUu!U'd, or con1parabto identific.udot_t tQ tb.e l.)t;!JHU1tncn.l ofLi~nslna 
atongwlth the d•te OfMnvlctlon or aonuniwonl), RCW 9.41.040, !1.4).047 

1$,6 MO'l'Olt VlUliCLli:t lftb.e court :found In Soatl"" 2. l thrtt :you uood "n><>tor vehicle in the cormnlsolon oftb.e 
offense, th•n the D<p~trtntoott of L!oonsi~ will revoke your dtlvor•sJwens~. The clerk of!M court I• d!rcclod to 
lnuno<liately forwanl lUI Absto:aat of Court Record to tho DopnrtmenL ofLlce.nsinu;, wliich umst revoke ynur dlver•s 
license. RCW 46.:!Q,2lJS, 

6.0 O'nt!ZR: 

DONI> ln Open Court tu'id Ill the!""-""'"" of the defendant this-····----"-.._-~·-===-

Deputy Prosecuting A.uomey 
OI''C Wlill!A tl 91004 
Print lllllll<" JtJL!B B. LONG 

VO:lJNO RIOU1'S S'I'A:nllMENT: ! noknowlodge that I howe loot my right to val<> dM1o thio :fol.:my convletlon. Ifl wn 
m.aJ,stotnd to vote1 my voter regiatratiuu will be~ mmoollEJd. My right to vota muy hu n,'l~ttort~d by~ a) A ~attl!loato uf discharge: 
is•ued by tho sentencing court, RCW 9.94A.6":l7~ h) A court omer issuod by tho nonten<llng Mt.,t.reotorlng the rlght, RCW 

1, .. " 

. mviuw lrollUI, RCW 9.!16.050; or d) A aurtUlonl<l of 
~ m~tomd Is" class C folony, RCW 92A.64;660. 

i\lU, 'trUe- und conect copy arfuc Judgment rutd' Scntcnoc in the llbovo.-.cntitled nction now on rc;.cord in thia otlico. 

W!TNf!SS my bond nne\ s<ml of tho said Superlor Court a.t'llx•d thlo dnte: 



. Cletl' Clorl<: of said County and Stnt<>, by'-...,--------------------
lDBNTIFlCATION OF DEFBNDAN'l' 

SIDNu: 
(If'"' SJn lalro llugerprlnt=d fur Stntu l'atrol) 

FlU No: 

PCNN<>: 

Date ofBirtll: 02/20/1966 

L<lcallD No: 8109!45 

88 No: 5ti5-35..ffli"'S 

.,Deputy 



SUPERIOR COURT Oli' WASHINGTON FOR BENTON COUNTY 

STATE OF WASHINGTON, 

Plulntiff, 

vs. 

STEVEN LOUIS CANIIA, 

) 
) 
) 
) 
) 
} 
) 
) 
) 

NO. 07~l~Ol052..S 

COST BILL 

Tbc following •.mnrt cusls hnve been btcuwrctl by tbc •munty In the nbuve•entltletl•1mtte1· Mid IU'I> owing: 

JPfUNGFEE 
CLERK'S FEE FOR FTA WARRANTS 

--~"- $ ·---- $ ___ _ 

$ $~-" 

$ __ 

.n:JRY DEMAND FEE 
WITNESS FEES 

FEE 
$ __ 

$ __ 

, U0_ ATT<~RNEY'S FEES 
W.,V Q0 '%Sl'ECIAL COSTS REIMBURSEMENT 
p:N F.:XTl~lTION CllSTS . 
p.!l/ TOTAL ORDERED ANJJI/OR ASSESSED 

DATED'~ z i!zog 

CRIMI"I.V 3/2007 
SXA 

~ 
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IN THE: SUPCRIOR COIIRT OF THE STATC OF \~ASHINGTON 

IN AND FOR THE COUNTY OF BENTON 

DEPARTMENT B 

STATE OF WASHINGTON, 

Pl ai n1:i off', 

vs. 
STEVEN L. CANHA, 

Defendant. 

HON. CAMERON MITCHELL, JUDGE 

) 

~ COA NO. 27426-8-:r:r:r l , .. ,_,_.,,_, 
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Kennewick, washington Thursday August 08, 2008 

TRANSCR:tPT OF THE VERBATIM 

REPORT OF PROCEEDINGS 

APPEARANCES: 
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19 

20 

21 

22 

2.3 

24 

2.5 

1 

2 

3 

4 

For the 
st_.v_s_C!mha._4_1.235174204 

Pla.intiff': :JULIE LONG 
oeputy Prosecu·t·i ng Attort'ley 
TERI~Y BLOOR 
Deputy Prosecut·ing Attor•ney 
7122 w. ol<anoga.n Place 
Kennewick, WA 99336 

Fat• ·tho Def'<mdan·t: CHJt:tSTOPHE\R SWABY 
Attnr•ney zrt Law 
P. 0. BOX 771 
wlch1and, WA 99352 

Ropot•ted by: RENEE L. ~1UNOZ, CCR 2330, RPR, CRR 

Thursday, August 8, 2008, at 4:00 p.m. 

l<ennewi ck, war-; hi 11.gt:on 

MR. SWABY: can :r call .11umber 1.4, canha. I 

577 

5 um:let•stand the State's wi tnessas are here. They want to 

6 addn">ss the court. 

7 MS. LONG: Your Honor, tho vi ct·i ms aN! presl;!r1't 

B today in ColH'':, but they do not wish 1:.o addt·ess the 

9 C()Ut't. 

l.O THE COURT! Not' hi ng you wish to say? 

13. THE AUDXENC:E: (Nodded hand.) 

1.2 

:1.3 

THE COURT: Ms. Long? 

MS. LON<l: Yotw Honor, "t:h·i s is kind of a "l 1 tt1 e 

1.4 bi-t: confusing. I've ·incl·icated in ·the judgment and 

15 sen·tence counts I and II encompass the same Cl'imina1 

16 conduct and count as one crime ·in den:errn-in·ing the 

17 oft\mder scot'e. r • ve also i 11di cated that on I and :r:r t:he 

1.8 :J LII"Y retw'ned a special verdict. Theref'ot'e, t:ho s"t:andar·d 
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19 ranges ·for to 5'1 months. 

:20 However~ 1 ·the ;~·i r·earm enhancement rai s:es tht:'t to ·79 to 93 

21 months. 

22 we a1 so have Coun·t~s T:t.t t1nd :rv. :r 'vH ·i nd·i ca:t.ed in 

23 t:ht:: .:1 and s ·that t:hose pursuant to statute run 

24 consec.u·t:·i ve to each ot:her. so, the standard r·anges on 

25 1:.hose wm~'ld be 41 to 54, those consocuti ve to each other, 

578 

1 <:ts well <:ts the f·i r•eal"lll enh<mcement. so based upon the 

2 do·Fendant' s cr·i •n-i nal hi story, wh·l ch is set i'orth on page 

3 t~hroe, the state is •·oquesti ng the maximum sentence i 11 

4 ·this mat·ter, which wou1 d be 144 months. 

5 That's based upon the 'fact that the defendant: had 

6 previ ous1 y been convi ctod o·f mans'! augh·tor. :r. had a 

7 chan co to review those po'l·i ce repot·t:.s, and they're 

8 ·Frighteningly similar ·to t:he incident: in ·this case in 

9 tha·t he got irn.:n an at"gument: w"i·th a gent:'lem<1n. He 

10 b'l udgeoned him with a ·two by 'four and then sho·t him. 

11 T.n ·this crtse obv·ious1y Kev-in Pr'ice wasn•t shot. and 

12 :r don'T. know if it was because he was able to get the 

1.3 i'i reat•m away or because his mothet· was standing in the 

14 way when ·the def'endatTt got ·the second f'i t·ea•·m. What's 

15 mo1·e troub1 'i ng ·is the def'endant has· a.1t•eady been 

16 cnnvi c·ted ou·t of or·t~gon of f'e'l on in posscssi on of a 

17 'firearm. 

18 so despite being convicted o·f mamilaughtor, he was 

19 once again i 11 possession of a fi r·earm out of 01'eg011. :r·t 

P<~ge 113 



20 ·1 ooks 'I ike and now a~Jai n he • $ 

2:L here wi·th two ·f'i••e;ar•ms. He doesn't seem i:o get the fact 

22 that he's a dange•·, and he's not supJIOsecl to be in 

23 possession of a fi r·Gar·nL 

2.4 Counts 1 nnd :t.T a"l so car~ry ·1s i:o 36 mont.hs o·f' 

25 community custody. The•·e's no resti'l;tttion. we would ask 

579 

J. fo•· the standan:l fines and ·Fees. 

2 THE COURT: Be roPe you begin, Mr. swaby, :r' m 

3 tPying to fo1'1ow a~Jain your ca'lcu'lat:·ion oi' ·the months. 

4 You asked ·fo•· 93 on counts :r and :r:r. 
M5. LONG: I think it's -- right. 

THE COURT: 57 plus 36'? 

5 

6 

7 MS. I..ONG: R'i .ght:, and I t:h·i nk the firearm, ·the 

8 three y<lars runs consecutive to the 108. 

9 THE COURT: SO, w~: hav<J 

J.O MR. SWABY: I'm comin' up wi·th 211 ,._ I'm SO!"r}' 

11 20:1. ·is wha·t I'm comi n • up w·i Lh at tha ·t::op end. The 3 .. 08 

1..2 plus tho 93. 

:1.3 MS. LONG: I th"i nk ·the 43 to 57 runs concurNmt 

14 with the 82 to 1.08, and then ti1e 36 runs consecutive to 

1.5 the 1 .. 08 .. 

:!.6 MR. I'II .. OOR: The way I understood it, your Hcma•·, 

17 t:he unusua 1 '\:hi ng ·1 s the "f·i rear·m cha•·ges, counts III and 

18 :rv. :r think if I don't know if' ·the court .has the 

:19 statut:H up there. 

20 THE COURT; :r don't Ul,rortunat<•!l y. 
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21 with me, but: J: know 

22 on the consec:ut·i ve and conc.u •·rerrt sta·t:ut:e under the 

23 sen·tenci 119 Reform Act there • s a speci <:\1 pt·ovi s·lon 

24 regarding :r know that ther·e ·Is n prov·ision ~- do yott 

25 cnt•e if I ta.l<e a moment? 

580 

1 THE COURT: NO, please do. On 99.4A.589 i't 

2 pt•ovi des that in the case at~ offender conv·i cted of 

!I tm"lawful possession o·f a ·finmrm f'it·st or second degree, 

4 ·the sen'tences ·for those crimes are st!H'Ved consecui:·i ve ·for 

5 each convi ct:·i on, and 1 et me t•eacl the ac·tua'l quat(), A 11 

6 r·l ght, it's actua'l 'I y subsect:i on c, ":rf ·the offend<at• ·is 

7 conv1 c'tecl under 94.040 f'or· possession of a firearm in the 

8 first or secm'd d0gt•ee·, the s'tnndat•d scn·tcnce range far 

9 each of these cur·rcmt offenses sha11 be determined by 

:10 using a11 the othet• curt"ent and pl"'ot" canvict·Jons except 

J.:L ·for othel' con vi cti ons, 'those ·types or t'e'J 011i es." 

J.2 So, we had the assault char·ge in cal cul ati ng the 

1!1 o·Ff'em:!er sco~Ce f'or the ·fit'e<H'Ill passess·lon$ that we don't 

J.4 count those against each other. so the defendart:t had 

1.5 four prioPs, and then we're suggest·lng tha·t the t:wo 

1.6 assau·J t charges are in the same coUt'se of c:Pi mi na 1 

:17 conduct. so, ·that wou'ld be ·f·lve. 

:LS THE COURT: Right. 

19 MR. !!l,OOR: so, we l.isted an o·Ffcmder sc.o1·e <>n 

20 'II::r and :tv as an o-ffender- score of five. 

21 TilE. COURT: I fo'J'Iow you. 
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MR. t:o r·un 

23 <.:on.sectftive to each oi:hHt"'. 

24 THI: COURT: okay. 

25 MR. BLOOR: vour Honor, :t:'l'l hand up, ·i·l' you 

~ want to see this, you probably do. 

THE COURT: Thank you~ 

MR. BLOOR: can :r: just uppr·oa<::h ·the bench? 

1'HE COURT: Thank you. 

MR. BLOOR: Reading ·ff't.>lll subsect:i on c. 
THE COURT: Thank you. 

2 

3 

4 

5 

6 

7 MR, BLOOR: And ·then we't"-e say•!ng that the 

8 firearms charges do count ·in detertni ni 11g the standar•d 

9 r·ange of the assault charges. 

J.O THE COURT: Con·ect:.. I fo1'low that. 

58~ 

J.J. MR. BLOOR: So, the !'Migo on that: is 43 t:o 57., 

12 and those do run concurrently with the other current 

:13 o·ffenses. However• .• the three months -- three years 

<1.4 ·thzvt's imposed as a f'·irearm requirement, I thin!< under 

1 .. 5 '!:he statute just has to be t"UI1 -- the defendant: just: has 

J.6 to do three yea••s on that. 

.1.7 so, our r·ecmnmendat:i on is f·or ·the h·i gh end O"f the 

J.B range on counts -- on all ·t.he coun·t:s. so, it would be 54 

:19 months 011 coun·ts :t and II, 54 mo1it:hs and 54· ,months, those 

20 two coutY\:s would have to run consecut:ive1y. so, t:.ha.·t's 

2J. 1.08 months, and i:.hAn he'd also g<<t three yeat•s, 36 months 

22 for 'the ·fi Peat·ms enhancement. 
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st __ v_s_canha.A ... l235:L74204 
23 THE COURT: so ·the ·two possession of firearm 

24 enhanccmen1:s would r·un consecutively f<w :108 months but 

25 conct~r·rc,m·tly with the ossaul·t. 

.1 

2 

582 

MR. atOOR: Yes. 

THE COURT: so ·the 98 mont:hs wou·ld be subsumed 

3 in the :lOS and then add 96 ·For the f·i r•ear•m enhancemen1: .. 

4 MR. BLOOR: Right. 

THE COURT: That'S how you get too 

6 MR. BLOOR: A1: leas1: that w·l11 be my explana·t·ion 

7 to the Department of cor· recti ons when we get .a 1 etter. 

8 THE COURT: Mr·. swaby, anl you 1'o'11owing that? 

9 Thet'e is the moxirnum penalty is ten years. 

:10 I !<now ther-e • s a 

11 provision on the enhancom~1t. 

:12 

:13 

1.4 

:15 

:16 

THE COURT: c;m the <~nhancement can go beyond? 

MR. BLOOR! YeS. 

THE COURT: Okay. I t:hink I'm fo'llowing, 

Mr. SWaby'? 

MR. SWABY: I'm thiriking about: it, your Honot·. 

l7 The idea ·t:ha·t the 57 months would be consumed in the two 

l8 consectrtive courYts on III and IV? 

19 

20 

THE COURT: COl'I'CCt, 

MR. SWABY: IHtt becauso ·the thr'ee-year 'fir•earm 

2l enham:ement has to be run consecut1vely anyway, it runs 

22 consectrti ve to the othew consccut.i ve counts? 

23 THE COURT: That's ·the >vay I'm und;;n·.stand-ln£1 iY. 
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24 MR. y consistent, your 

25 Han at·, and any other reading -- we'll, I gttess ·it made 

583 

1. your Honor, tha1: seems 1·ike a •·easanable t·ead·ing of tho 

2 statutes as Mt'. Bl oot· jus·\. t•ead them, and the 4-3 to 57 

3 being the same cr·inrina'l 'r;onduct I undoPstand how that 

4 merges into the O'thEH' largar· sen'tence.s. 

5 so any at·gument :r would maku abou·t the ca'lculation 

6 waktl d end up with more ·chnn ·the 120 months, and :r. 'm 

7 cet•tain_'ly not gonna make an at·gument the proper sen·tence 

13 is more than 120 months. so, we' re wi 11 i ng to accept 

9 that ·iter·at·ion of the vat··lous counts. 

l.O THE COURT: !lased on 'the state's calculations, 

J.l. the ·top of ·the standard nmge is :1.44 months total . 

MS. LONG: cort·ec:t, your Honor. :L2 

J.3 

lA go 

MFL SWABY: But they can go over -- they can 

the statute ullows for go·ing over tht< max·imurn in 

.15 connection wit:h an enhanced sentence. 

THil COURT: They can. 

MS. LONG: I think 

MR. BLOOR: J: think we're in agPeemont. 

MR. SWABY: :r. think Wt'l are~ 

MR, BLOOR: I have ·to say M5. oelvin might have 

l.G 

17 

:18 

1.9 

20 

n the best le>Jal mind on this side o·f ·the bench and ·tahlu 

22 ;md poi11ted out there 1 s a prov·i si on suyi ng that the 

23 firearms enhancements have to be consecutive to oach 

othet•, so, ·that's under -- :t think I was wt•ong iri 
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25 
st_v_s_canha_4_J.235l74204 

advising Ms. Long about th·i s, but there's a 

1. 99.4A.533 and X'm looking at 4(e), "A11 ·firearms. 

2 enhancements undel' this secti 011 are mandatory." 

on 

584 

MS. LONG: so, that would add unothel' :Ill mon·chs, 

4 and he' s 1 oold ng at 180 a·t the ·top of the l'anqEL 

5 THE COURT: Honestly, :r think that is my 

6 understand·ing. That: Issue has been ra·ised, ·that fit'eat'ltl 

7 enhancements ar•e consec.uti ve to e.ach other·. 

MIL SWABY: There's a merger· argument to be 

9 made, your lloncn', where they're sepa t'at:<l; incidents, but J: 

lO th·ink in this part·icular case the state's argume.nt would 

11 be, and I think the way they've p•·oposed ·it as :r 
12 understood ·1 t at tl'i a1, was that: there wo1'e actua11 y two 

13 sepm•ate guns. 

14 so even though th<JI'I!l ·Is the same complainant, which 

J.5 is why :X believe the two assau'lt cha1•ges would merge, 

16 tht~re are t'wo sermrate firt)arm!'i of which he was 

J.7 conv·icted, and tha·t wou'ld lead 1:o the ·two separa·te 

1.8 enha11cements and· those enhancements can't: be run 

:19 toi1CU I' rentl y. 

:w THE COURT; Ol<ay, Mr. Swaby, any·thi ng e l so 

21 .you'd 'I i l<e to say? 

22 

23 

MR. SWABY: :r haven't actually a11ocuted at all 

yet, your Honor•, and I the coUI't doesn't have be·fore 

24 ·it the facts o·F the mans'! aughtet•. :r mean, the court 

25 obviously can take into account the1•e was a manslaughter 
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conviction, but it doesn't have the facts. so, I'm not 

sure how nmcb :r want 1:he court to o·e.ly on those. 

You IH'HU'd the t t•i a 1 • You heard what is a 11 cged to 

have happened. You hear·cl my client I think ve.r·y eandidly 

say a1: ·trial, "wha1: they're saying isn'1: ·impossible. :t 

do not bol·ieve I did that, but I'm not saying ir's 

impossible." 

·rh·i s is no·t a person who had bad feel ·i ngs far 

these -- far the camp'! ai nants. 

and happy re'\at:ionship with all. 

no had <H"guab'ly a healthy 

They did with him. 

What happened is ·tragic hera, if everyone is to be 

ba1 i eved, and fi reao•ms !trc used. No ·fi rear•m was ·f·i red. 

Nobody was hurt substant"i<tl'ly, save perhaps my clien·t. 

I don't think this warrants "the top o·f the raJ'I!)e. 

My client didn't buy ·the guns. The guns wera11 't: my 

c·l i enrs. J.80 man·ths just seems, even i ·f i 't is 1 ega1, 

seems gross1 y di spr·opart:·i omxte ·to wha't happeo1od here ;r 

do not: think anybody wo1.t'l d have contemp·lated ·th·i s kind of 

For someone my client's age, wh·rlE> ·it's nat a life 

count, i·t's t:t•uly the bet·ter part of what r\'mains or his 

lira. 

36 of those months will be done"wit:hout: any -- no, 

J: 'm sot·r·y, 7'2 of ·those mon th.s wi 11 be cl011o wi thau·t any 

good time. wow, that's -- :r 'm gonna ask the court; ·for 

th<l! bot: tom of the t•anqe, the 4:1. mon1:.hs on each, :r guess 
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:l you can '"t cto anything about the 72, yout· non or·, :rf :r' m 

2 no·t. wroi1g, that's :1.54 months, and that's a qoodl y amount 

3 of time, your Honor·. 

4 THI" COURT: Mr·, canlm,. anything you'd like to 

5 say I s:i r'? 

6 'THE DEFENDANT: .I don't: bel·! eve ·thor'O' S anything 

7 I Peally can say. 

8 THE COURT: The cou1•t ·is going to impose a 

9 sente11ce· of 43 months on count x, 43 months on count ;r.:c, 

1.0 41. months on count :rx.x, 41. months 011 count :tv, 4:1 months 

J.J. on count J::t.I and count :r:v wi 11 be run consecutive for a 

1.2 ·total or 82 111orrths. 43 mon·ths on counts :t and x:r will 

:1.3 run coi~ClH'ront'ly w·ith ·those 82 months. So,. thn·t will be 

14 a tota 1 or 82 mont:hs. An addi t·i ona 1 36 mon"hs ·for 

15 r·i rearm enhnnc<?ment: in count :r.. Actditi ona"l 36 mon·ths ·For· 

l6 ·the f·i r·ea r·m tmhan cement ·l n count :r:r.. A tot a 1 or 1.54 

l7 months. 

lS s·ir, you'll also be responsible for• cdme vict·im's 

l9 assessment of' $500.00, $500.00 fine, $:1.00.00 re1ony DNA 

20 co11ect·ion "fee, and subject to commun·ity custody for a 

2:1. per·i od or :1.8 to 36 mon·ths on each of counts :r and :r..:r. 

22 MS, LONG: Your· Honor, on page six at the top of 

23 the pane we would ask 1:hat you check ·the box saying t.he 

24 conf·l nement: t'iHle on counts :r and J:I ·l s 36 mon·t.l18· 

25 enhancement "for· a fi 1·eaPm, 36 :r. uuess plus 36. 
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MR. SWABY: Whore'? 1 

2 

3 

4 

MS. LONG: 6n page tdx at the top. :t think you 

would write out 41 plus 41 p"lus 36 p'lus 36. 

THE COURT: on top of the time on counts :r and 

5 :r:r: includes 72 morrths as enhancements 'for a. Ti rearm, 

6 COI"N!C:t? 

7 

s 
9 

MS. 

THE 

MS. 

THE 

LONG: 

COURT: 

LONG: 

COURT: 

Yes. 

36 plus 36? 

cot't"ect. 

Then we go down to 10 

.:u MS. LONG; The actual number of months of to·t.al 

12 ooni'i nement ordered ·1 s? 

D 

• 1.4 

15 

THE COURT: 

MS. LONG: 

THI: COURT: 

The :L54 

okay • 

:r also 

mon·th:s_. correct'? 

wou'ld indicate •. Mr· •. canha, 

:L6 you arc a1 so t·espot1.S4 bl e for the amount of a:ttorneys fees 

.17 ·1 n 1:he amount of $600. 00, coUt't costs in the amount o·f 

18 $776.10. Excuse me, :r'm just gonna say the cosT h'lll 

19 because t:here i!r'(~ a number of amou11ts to he added. so, 

20 process th<>t out ·in the cost. bi11. You are subject t:.o 

21 the period of communi t)l custody -fot• the per·l od o·f lB to 

22 36 months on counts :r <md r:r. 

23 Mr·. canha, you have -r.he· right to appea·l your 

24 conviction. If you wish to do so, you must:. file your· 

25 nu·tcice o-f ilppea1 with·in 30 days ot· you wi11 -forever waive 
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1 yuuo· dgtn tu appeal cunv·fct·i'on. A"lsn, sio·, if you ao·e 

2 tlnab'l e ·to afford a "I awyt~o· one wi 1 'I be appointed to assist 

3 yuu w·i th che app<i>al, you also have t.h<e r·ight tu have ·the 

4 cleo•!< o'f the couo·t 'fi'le for you any documents necessary 

5 to pe r·fect you r• appea 1 , and you have the r·i gh1: to have 

6 any poo•ti ons of the tr·ansco·i pt necessary to perfect youo· 

7 appea'l transcribed at no cost ·to you. 

8 Aga·i n, s i o·, ·i i·' you wi sh to appea 1 , you need to ·fi 1 e 

9 your appeal within 30 days of today's date. Any 

:10 collaten;1 at·tack on this judnment and senteo1ce must be 

11 · fi 1 ed wi ·thin one year oi' today' s date. 

12 Any questions about ·tha't, si o·? 

13 THE DEFENllANT: NO, XS th ·! 5 Whe r•e X say I 

JA 

15 

16 

W£:U'lt. --

MR. SWABY: :r•m go'"""' do it. 

notice of appe~q.l ·1t1 the mot"n·l n9, 

1.7 THE COURT: Thank you. 

1.8 MR. SWABY: Then; ·is a no contact ordet· 'that:' s 

19 been s·igned and proposed for the court. Mr. canha has 

20 items st·f11 at ·the home and would like to be ab'le to have 

21. h·is paren·ts pick them up. I hope tha·t's not going to be 

22 ccmsi det"ed a vi o"l ati on o-f the no contact ordet·. 

23 They wi 11 have his power of a·ttorney. so, any 

24 eli spos·i ·t·i on of 'the home I fjlless they wou'l d act in 

25 Mt·. canha's behalf' in the disposition <lf' that ho111e. He 
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4 

5 

6 

7 

8 

g 

lO 

::Ll 

:t2 

:t3 

1.4 

:1.5 

l.6 

17 

iB 
l.9 

sti 11 has an ownersh·i p intcl'<!!'i't ·thei'C, and I guess it 

won't bu resolvable wi-r:h h·lm in prison without someone on 

the outside being abl a 1::0 communicate. :t do no·t think 

the no contact Ol'der contemplates a bar to contact to 

resolve legal matters. 

:t guess I'd inquire of tho State if .it feels 

d·i ft'erent"l y about that. 

MS. LON<l: :t believe that the victim's fami1y 

wou1 d 11 I«~ the sher'i f·F Ol" some deputy to s1:and by whi 1 e 

that OCCllt'l'ed. 

t4R. SWABY! I guess thll:t doesn't ~- :t mean, ·if 

the deputi as a1'e wi 11 i 119 to be there, that seems 

raasonable, but someone someone would have t:a -- to 

gat. t:he pi'Oper"tY it: seems someone wou·l d have to go there, 

the person would be coming on my c1 i en·t • s beha 1·f. I 

suppose the argument: caul d be made that's thi r•d party 

vio'lative contact, :t don't tiYlnk that's what the. State 

means in ·the no contact ordcor. 

Ms. LONG! No. Ms. Price had already cont:.actt!d 

20 ma about what to do w·i th t:.he de·Fandant' s ·i tams. so, we 

2~ a1;·ti ci pated them being t:.aken from the house·. 

22 THE COURT: Okay. Thank you, MS. Lcmg. Thank 

23 you very much. 

24 

25 (Whereupon the proceecl-ings concluded a·t 4:25 p.m.) 
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STATE OF WASHXNGTON 

COUNTY OF BENTON 
55. 

l 
4·· :t, RENEE L.. MUNOZ, Off·icial court Reportet· o-f' the 

5 Superi Ol" Court of the Kennewick :Judi ci a1 tli str·i ct, State 

6 of washington, ·in and for t:h~! County of Benton, her·eby 

7 cer·tci fy that t:he f'orego·l 119 pages compt"'i se a full, tt·u<; 
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9 within-<mt:itled matt:er, recorded by me in stenotype on 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

v. 

STEVeN LOUIS CANHA, 

Appallant. 

) 
) 
} 
) 
) 
) 
) 
) 
) 

Division Thr.ae 

UNPUBLISHED OPINION 

BROWN, J. - Steven L. Canha appeals his conviotiomr. for two counts of second 

degree assault with firearms enhancements and two counts of unlawful possGsslon of a 

firearm. He contends the trial court erred In denying his evidence suppression motion, 

he received ineffective. assistance of counsel, and the firearms enhancements violate 

double jeopardy. Mr. Canha, prose, mainly raises evidence and speedy trial conoorns 

in his statement of additional grounds for review (SAG). We affirm. 

FACTS 

In Octobet' 2007, Steven Canha and Karen Price went out drinking with Ms. 

Price'.s son, Kovln Prioo, and ill$ !;Jirl filend, Kim Douglas. Mr. Canha and Ms. Price 

were celebrating their home refinancit1g. They used soma refinancing money to pay 

debts of Ms. Prioe and Mr. Price. Mr. Price and Ms. Douglas lived in a mobile home on 

the home property. Mr. Prloe considered Mr. Cantua like family, but when Mr. Canha 

first started dating his mother, he had written Mr. Canha's name on a bullet and said 
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!hat if he did not treat Ms. Price right, the bullet was for him. Mr. Canha believed Mr. 

Price was joking. 

After consuming significant amounts of alcohol, the group returned home. There, 

Mr. Price believed he saw Mr. Canha push his mother and confronted him. Mr. Canha 

denied the pushing and ordered Mr. Price to leave. Mr. Price refused. Mr. C<mha told 

him that he would make him leave and began walking upstairs. Mr. Price followed. 

What happened next is disputed, but substantial evidence at trial showed Mr. Cemha 

first pointed a .22 caliber derringer at Mr. Price; the pair fought and Mr. Price wrestled 

the .22 away from Mr. Canha and threw It aside. M!i. Price took the .22 and put It in a 

bedroom drawer. More fighting followed. Ms. Douglas called the. pollee, reporting a 

fight involving flreetrms. Abotlt this time, Mr. P1·ice .saw Mr. Canha pointing a .38 caliber 

derringer at him. ML Price ran to his mobile home. 

Benton County Sheriff's Deputy Scott Runge was first to arrive. The deputy 

encountered M~;. Price and Mr. Price emerging from their separate residences. Mr. 

Canha apparently disregarded orders to come out until he cared for his dogs. The 

police noticed Mr. Canha was Intoxicated, but still followed police Instruction. Mr. 

Canha was bleeding and complaining 'or bacl< pain. An ambulance transported Mr. 

Canha to the hoapital for treatment. Thfiln, the remaining officers performed a protective 

sweep of the hou~;e to ensure no other persons were inside who might b!i! armed or 

inJured. They followed a blood trail leading to an upstairs' bedroom, The pollee saw, in 

plain view, two firearms inside an opened drawer. When the police came back out, they 
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questioned Ms. Price about the firearms, who admitted she owned th('lin. She then 

allowed police to come back into the house and voluntarily handed over the guns. 

The State charged Mr. Canha with two counts of second degrea alnumlt and two 

counts of unlawful possession of a firearm (Mr. Canha Is a convicted felon}. Mr. Canha 

moved unsw:::cessfully to suppress the evidence found In tho house. Tho court 

reasoned the evidence was admlsslblo because It was found In plain view during the 

protective sweep, and Mr. Canha was not removed from the scene to avoid getting his 

consent to seerch. Mr. Price gave a statement to Deputy Runge on the night of the 

incident admitting he struck Mr. Canha first. Lmter, he l'!sserted he struck in an attempt 

to get a gun away from Mr. Canha. Mr. Price was issued a criminal citation for assault 

In the fourth degree (domestic violence) that evening, but the charge was later 

dismissed. 

At trial, the witnesses seemed to agree all four participants ware drunk. Mr. 

Canha te.~>tified he could not remember the events of the evening l::n;,cause tle had been 

too drunt<. Deputy Runge testified that to characterize ail the partiee at the residence as 

"highly intoxicated" was a "fair understatement." Report of Proceedings (RP) at 362. 

Depuly Runge dast)ribed Mr. Canha aa blubbering llke a small child, rambllng, 

incoherent, and needing help to stand. He·descrlbacl Mr. Canha as "an emotional 

mess." RP at 417. He noted "intoxicetion wae an apparen1 factor" in this oaee. RP at 

369. Defenee cmmsel did not propose a vutuntary Intoxication instruction. 

Mr. Canha was arraigned on November 1, 2007. On December a, 2007, Mr. 

Canha was ordered lo undergo a mental health evaluation with a atay In proceedings. 
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Mr. Canha later unsuccessfully moved to dismiss for a speedy trial violation. Mr. 

Canha's first counsel was disqualified on March 20. 2008. Mr. Canha's second counsel 

was disqualified on March 27, 2008. The> procee>dings were continued on several 

occasions. Mr. Canha again moved to dismiss on speedy trial grounds. Eventually, Mr. 

Canha signed a speedy trial waiver on May 29, 2008. Trial occurred in July 2008. Mr. 

Camha was convicted, as charged, and sentenced 'to 79 months for the assault counts, 

alcmg w1tt1 an additional 72 months to be served consecutively, as a result of the 

flrGarms enhancements. Mr. C1!1nha appeals. 

ANALYSIS 

A. Suppression Motion 

The issue is whethf>r the trial court erred in denying Mr. Canha's motion to 

suppress evidence, oonsldarlng he did not give his consent. 

We review the trial court's suppression mellon conclusions of law dE;l' novo. State 

v. Dunai!Jn, 146 Wn.2d 166,171, 43 P:3d 513 (:200:2). The trial court's suppression 

hearing findings of fact are reviewed for substantial evidence. State v. Mendez, 137 

Wn.2d 208, 214, 970 P.2d 72:2 (1999). 

Under article I, section 7 of the Washington Constitution, warrantless searches 

are per se unreasonable. State v. Hendrickson, 129 Wn.2d 61, 70,917 P.2d 503 

(1996). Article l, section 7 provides that "[njo person shaH be dlstktrbed in his private 

affairs, or his home invaded, without authority of law." The warrant provides the 

requisite "authority of law." State 11. Ladson, 138. Wn.2d 343, 350, 979 P.2d 833 (1999). 

Exceptions to the warrant requirement are to be "jealously and carefully drawn." .State 
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v. Reichenbach, 153 Wn.:Zd 12.6, 131, 101 P.3d 80 (2.004) (quoting Hendrickson, 12.9 

Wn.2.d at 72.). One exception is consent. State v. Wlillkar, 136 Wn.2d 678, 6iil2., 965 

P.2d 1079 (1998). The State bears the burden of establishing the validity of a 

warrantless search based upon consent. State v. Mathe, 102. Wn.2.d 537 .• 540, 688 

P.2.d 859 ( 1 984). The State must meet three requirements to show a warrantless but 

consensual search was valid: ( 1) the consent must be voluntary; {2) the person grantlng 

consent must have authority to consent; and (3) the search must not exceed the scope 

ofthe consent. State v. Nedergard, 51 Wn. App. 304.308,753 P.2d 526 (1988). 

In search and seizure oases involving cohabitants, the court has adopted the 

common authority rule. State v. Morse, 156 Wn.2d 1, 7-8, 123 P.3d 832 (2005). A 

cohabitant with common authority over the premises has authority to consent to a 

search and that consent is valid against an absent, no.noonsenting person with whom 

that authority is shared. United State,r,; v. Mttttoo/<, 415 U.S. 164, 170, 94 S. Ct. 988, 39 

L. Ed. 2d 242. (1974). aut If cohabitants with equal authority over common areas are 

present, the pollee must obtlilln oonsentfrom each cohabitant. Morse, 156 Wn.2d at 13; 

State v. Haapfilla, 139 Wn. App. 424, 42.8-2.9, 151 1~ .3d 435 (2007). 

Here, Ms. Price gave police consent to enter Into her home. At the time Ms. 

Price gave consent, Mr. Canha was either an route, or at the hospital receiving 

treatment. The record clearly shows Mr. Canha was taken to the hospital for medical 

treatment. Where an occupant with an equal privacy right in the premises acts In her 

self-interest to allow seizure. her consent is effective even if the other occLJpant has not 

been given an opportunity to consent. Stale v. Vidor, 75 Wn.2d 607, 452 P.2d 961 
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(19139). The record shows Ms. Price voluntarily acted In her self-interest whan she 

allowed the police to remove the guns from the hom(7 to protect her, Mr. Canha, and Mr. 

Price. The latter two were prohibited from being in the home with firearms present. 

Thus, Ms. Price's consent to search was sufficient for. officers to gain entry into the 

home without a warrant. 

Moreover, the saiz.uro of the guns would have been proper under tile "plain view" 

doctrine. The "pllilln view" doctrine Is lilrl exception to the Fourth Amendment's warrant 

requirement that applies after police have intruded into an area in which there Is a 

reasonable expectation of privacy. State v. Myers, 117 Wn.2d 332, 346, 816 P.2d 761. 

(1991). "The doctrine requires that thE~ officer had a prior justification for the intrusion 

and Immediately recognized what Is found as Incriminating evidence auch ns 

contraband. stolon property, or other item[sl useful as evidence of a crime." State v. 

O'Neill, 148 Wn.2d 6134, 682··83, 62 P.3d 489 (2003). The "protective sweep" was 

reoogniz.od as a justification for this intrusion In Meuyland v. Bule. 494 U.S. 326, 110 S. 

Ct. 1093, 108 L. Ed. 2d 276 (1990); United States v. Pena, 924 F. Supp. 1.239, 1247 (D. 

Mass. 1996); State v. Boyar, 124 Wn. App. 593, 600. 102 P.3d 833 (2004). The sweep 

Is limited to a cursory Inspection of places a person may be found and must last no 

longer than ne.cessary to dispel the reasonablo suspicion of danger or to cornplete the 

arrest, whichever occurs sooner. Bule. 494 U.S. at 335-36. 

Here, pollee were dispatched to lnves1igate a crime Involving firearms. Mr. 

Canha initially refused to oxlt the house and was. covered In blood and injured when lle 

finally did exit. The pollee were justified In entorlng the home under the "protective 

6 
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swat'llp" doctrine because they needed to enter the tlome to ensure that no ottler 
l 

persons were present who m!ght be armed or Injured in the home. The officers were 

lawfully In a vantage point to see the guns but did not reach or seize them: Ms. Price 

voluntarily retrieved the guns for them when the officers determined the guns were 

orlme evidence. In sum, the seizure was lawful and the trial coL!rt did not err In denying 

suppression. 

8. Assistance of Counsel 

The issue Is wtlether trial coun$ol was ineffective in the second degree assault 

prosecutions for falling to requesl a voluntary Intoxication lnstwctlon. 

"We review a challenge to the effective assistance of counsel do novo." State v. 

Whitfi!, 80 Wn. App. 406,410,907 P.2d 310 (1995). We conduct a three-pert inquiry: 

(1} whether Mr. Canha was entitled to the Instruction, {2) whether !twas appropriate not 

to ask for the lnstructlon, and (3} whether Mr. Canha WfJS prejudiced. State v. Kruger, 

116 Wn, App, 686, 690-92, 67 P.3d 1147 (2003) . 

.Under RCW 9A.16.090, a defendant is entitled to have the jury consider 

Intoxication In determining whether the defendant could form the requisite Intent to 

commit the crime charged: no act committed by a person while in a state of voluntary 

intoxlcatio'n shall be deemed let>s criminal by reason of his condition, but wt)enever the 

a.ctual existence of any particular mental statfl is a necessary element to constitute a 

particular species or degree of crlrne, the fact of his Intoxication may be taken into 

consideration in determining such mental state, 

7 
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Voluntary intoxication instructions ?re proper solely when (1} a particular mental 

state is an element of the crime charged and When substantial evidence shows (2) the 

defendant consumed alcohol and (3) that tho drinking afflilcted his ability to form the 

required mental state. State v. Everybodytalksabout, 145 Wn.2d 456, 479, 39 P.3d 294 

(2002), The evidence "must reasonably and logically connect the defendant's 

Intoxication with the asserted lnablll!y to form the required level of culpablUty to commit 

the crime charged." Stale v. Gabrysahak, 83 Wn. App. 249, 252~53, 92'1 P.2d 549 

(1996). Substantial evidence must ahow that the alcohol consumption affected the 

defendant's lllbillty to form .the required mental state. E.verybodytalksabout, 145 Wn.2.d 

at 479. A defendant Is entitled to a voluntary intoxication instruction if the State's 

evidence, and ovldencc the defense elicits during croas-examlnatlon of the State's 

witnesses, contains substantial evidence of the defendant's drinking and Its effect on his 

mind ·or body. Gabryscfutk, 83 Wn. App. at 253. 

Hare, the State had to prove a particular mental state for the ~;econd degree 

assault charges under RCW 9A.36.021(c). Case law requires the State to prove the 

common law element of intent. State v. Allen, 116 Wn. App. 454, 463·64, 66 P.3d 653 

(2003.) (citing State v. Davis, 119 Wn.2d 657,662, 835 F\2d 1039 (1992)). Tho jury was 

instructed that "[a]n assault ls an act done with the intent to create In another 

apprehension and fear of bodily Injury." Clerk's Papers at 34. 

The record shows substantial evidence of Mr. Canha's 1ntoxiaation. While some 

evidence shows he was able to remember some events and waa coherent during his 

booking and bond hearing, substantial evidence shows Mr. Canha's drinking affected 



No. 27426-8-111 
SlrJttJ v. Ccmha 

both his mind and body. He sobbed, ranted, and was generally incoherent. Mr. Canha 
. I 

delayed in leaving tho house so he could care for his doge, even though the house was 

surround<Od by police officers with guns drawn. He repe~tedly testified that he did not 

remember the incident because he was too drunk. Other witnesses, Including Deputy 

Runge recognized his intoxication was apparent. Considering all, an Intoxication 

instruction was warranted on the two assault charges. 

Next, we examine whether the failure to request the Instruction was ineffective· 

assistance. Strickland v. WGshlngton requlrea both deficient performance and 

prejudice. Strlokland v. Washington, 466 U.S. 668, 687, 104 8. Ct. 2052, 80 l. Ed. 2d 

674 (1984). As to the flrst prong, the question is whether a reasonflble attorney should 

propose an Intoxication instruction under these facts. See e.g., State v. Glenn, 86 Wn. 

App. 40, 44, 935 P .2d 879 (1 997) (counsel's performance is defiolemt if It falls below "a 

rnlnlmum objc1otive standard of reasonable attorney conduct"). Counsel's aotlons 

psrlalnlng to the defendant's theory of the oase do not constitute deficient performance. 

State v. Garrett, '124 Wn.2d 504, 520; 881 P.2d 185 (1994). 

Wa believe counsel made a strategic decision not to provide the jury with a 

voluntary intoxication lnslruclion beoause doing so would be lnoonslstent with his theory 

of the case. Mr. Canha's theory of the case was that he never touched the guns. He 

argued In oloslng that none of the State's witnesses were to be believed because they 

were Intoxicated. Taotloaliy, Mr. Can he would be in no position to rebut the State's oase 

if he was so drunk that he did not l<now what he was doing. If counsel had provided a 

voluntary intoxication instruction to the j1.1ry regarding his Intent In holding the guns 
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wlthout intent to assault, H would cut against his defense that he never touched the 

guns. It also would undermine the credibility of his testimony. Considering hie strategy, 

his intent did not need to be addressed in an intoxication instruction that may confuse 

by seeming to admit he held the gum~>, even though without Intent to assault. The 

firearm charges, .after all, were the more serloulil charges In terms of sentencing 

consequences. Therefore, deciding not to provide the jury with the voluntary 

intoxication instruction did not constitute deficient parformam::e. 

"If an ineffective assistance claim can be resolved on one prong of this test, the 

court need not address the other prong: State v. Staten, 60 Wn. App. 163, 171, 802 

P.2d 1384 (1991). Since counsel's parformancewas not deficient, we do. not address 

prejudice. Mr. Canha dld not receive ineffective assistance of counsel. 

The issue Is whether the Imposition of firearm a enhancements for second d€lgree 

assault violates double jeopardy. Mr. Canha contends his right to be free from double 

jeopardy was violated because his assault charges were elevat\1\\d to a higher degree 

because he was armed and was also charged with pc>se;e~>s of a firearm. 

We review double jeopardy claims de nov.:.1. State v. Kelley, 168 Wn.2d 72, 76, 

226 P.3d 773 (201 0). "Both our federal and state constitutions protect pE;lrsons from 

being twice put In-jeopardy for the same offense." St~1te v. Turner, 169 Wn.:2d 448, 454, 

238 P.3d 451 (20"10); U.S. CoNsT. emend. V; Cor,an .. art. I,§ 9. This includes, "being 

(1) prosecuted a second time forthe same offense after.ac:qultlal, (2) prosecuted a 

10 
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second time for the same offense after conviction, and (3) punished multiple times for 

the same offense." Stt'lte v. Linton, 156 Wn.2d 777, 783, 132 P.3d 127 (2006). 

'With respect to cumulative sentences imposed In a single trial, the Double 

Jeopardy Clause does no more than prevent tho sentencing court from prescribing 

greater punishment than the legislature intended,'' 1111/s:sourl v. Hunter, 459 U.S. 359, 

366, 103 S. Ct. 673, 74 L. Ed. 2d 535 {1983}. lf!he legislature intends to impose 

mLlltiple punishments, their Imposition does not violate the double jeopardy clause. /d. 

at 368. In short, when ~1 single trial and multiple punishments for the same act or 

conduct are at Issue, the Initial and often disposltlve ques11on is whether the legislature 

Intended that multiple punishments be imposed. State v. l<ler, 164 Wn.2d 798, 803·04, 

194 P.3d 212 (2006). 

Mr. Canha contends the court muat utilize the 13/ookburger or "same elerm;mts" 

test to determine If double jeopardy Is violated. f.JiookbttrgfJJrv. United Stetes, 284 U.S. 

299, 304,52 S. Ct. 180, 76 L. Ed. 306 (1932). Howaver, we turn to f.Jfookburgerltthe 

legislative Intent is unclear. Kler, 164 Wri.2d at 804. 

Washington courts generally hold double jGopardy is not offended by weapon 

enhancements even when being arm<lld with the weapon is an element of tile underlying 

crime. See e.g., State v. Cfabom, 95 Wn.2d 629, 636-·37, 628 P.2d 467 (1981); see 

also State v. Huested, 118 V\in. App. 92. 95-96, 7'4 P .3d 672 (2.003) ('"a person who 

commits certain crimes while armed with a deadly weapon will receive an enhanced 

sentence. notwithstanding the fact that being armed with a deadly weapon was an 

11 



No. 27426-B~Hl 
State v. Cen/Ja 

element of that offense'") (quoting State v. Ctlldwe/1, 47' Wn. App. 317', 320, 734 P.2d 

642 {1987))). 

Mr. Canha relies on Apprendi and BlaicG~Iy to argue there Is no longer any 

difference between an element and a sentencing factor. Apprendl v. New Jersey, 530 

U.S. 466,476-77, 120 s. Ct. 2348, '147 L. Ed. 2d 435 {2000); Blakely v. Washington, 

542 u.s. 296, 306-07, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004). His argument falls to 

account for the fmct that oumulatlve punlshrnenls can be imposed in tha sama 

prooeeding If this is the legislature's intent, notwithstanding Bloclfburger. 

Most recently, Slate v. Aguirre, 168Wn.2d 350, 229 P.3d 669 (2010) .addressed 

the issue of whether the addition of a deadly weapon enhancement to an offender's 

sentence for second d€\gree assault violated double jeopardy. The Aguirre court 

rejected Mr. Canha's argument and decided Apprendl and Blakely do not alter the 

double jeopardy analysis. Aguirre, 108 Wn.2d at 357, The Aguirre court based its 

deoision on its recent holding in Kelley, 168 wn.2d 72. The Kelley court reviewed the 

leglslature'l\l Intent as to whether -curnulallve punishments are intended by imposition of 

a deadly weapon/firearm enhancement. !d. at 78, The court concluded cumulative 

punishment Is clearly Intended. /d. at 80. 

D. Evidence Rulings 

The issue is whether the trial court abused Its discretion in excluding evid<i:lm:ie of 

Mr. Price's citation for fourth degree <~IIHil'liUit and evidence of a prior threat made by Mr. 

Price to Mr. Canha. Mr. Canha contends evidence of Mr. Prlcf•'s role as an aggressor 

was relevant and admissible. 

12 
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A trial court's atlmisslon of evidence Is reviewed for abuse of discretion. State v. 

Pirtle, 127 Wn.2d 628, 648, 904 P.Zd 245 (1995). Likewise, a trial court's exclusion of 

evidence is reviewed for an abuse of discretion. Stale v. Posey, 161 Wn.2d 638, 646, 

167 P .3d 660 (2007). The trial court's balancing of the danger of prejudice against the 

probative value of the evltiem;e Is a matter within the trial court's discretion. which we 

· will overturn "only If no reaf.lonable person could take the view adopted by the tria! 

court." Jd. 

Evidence of a person's character Js generally not admissible to show action In 

conformity therewith on a particular occasion. SR 404(a). But in criminal cases, a 

defendant may introducE> evidence of ths vlctlm's violent diapositlon to prove the victim 

acted In a violent manner at tha time of the crime. State v. Alexander, 52 Wn. App. 897, 

900,7.65 P.2d 321 (1968); ER 404(a)(2). 

Here. the trial court excluded evidence regarding the Issuance of a criminal 

citation !o Mr. Price, a charge later dismissed. Mr. Canha was not praclucled from 

questioning Mr. Prloe or Deputy Runge about the basis for the citation -whether Mr. 

Price assaulted Mr. Cemha by punching him in the face or about whether Mr. Price ·gave 

conflicting statements to Deputy Runge. Testimony was presented about the different 

versions of what happened between Mr. Price and Mr. Canha. Thus, the court did not 

abuse its discretion when excluding testimony regarding the citation. 

The trial court excluded testimony about Mr. Price writing Mr. Canha's name on a 

bullet. Mr. Canha himself admitted that the incident was a joke. Considering the basis 

for the joke was Mr. canha's rmmslaugllter conviction, had the trial court admitted 

13 
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testimony regarding the bullet, the State likely would have been able to il1lroduce< 

evidence regarding th"lt conviction. Thus, the trial court did not abuse It$ discretion in 

excluding the tes!irnany regarding the bullet. 

E. SAG 

Mr. Canha raises several issues In hls SAG. We note one brief hearing was held 

before Judge Carrie Runge during which she set. new trial dates when Mr. Canha had 

been assigned new counsel. No evidence shows Mr. Canha was prejudiced by the trial 

settings or his brief appearance before Judge Runge far those routine matters. We turn 

now to Mr. Canha's speedy trial concerns. 

CrR 3.:3 generally requires the State to bring an In-custody defendant to trial 

within 60 day!! of arraignment; if not, !he trial court will dismiss the case with prejudice. 

CrR 3.3(b)(1)(i), (h). The threshold for a constitutional speedy trial VIolation, however, is 

higher than that for a violation of CrR :3.3. State v. Fladebo, 113 Wn.2d 388, 393, 779 

P.:2d 707 (1989); See also U.S. CONST. amend. VI; CONST. art. I.§ 22. The 

constitutional right to a speedy trial is not violated by passage of a fixed time but, rather, 

at the expiration of a reasonable time. State v. Manson, 84 Wn. App. 703, 711, 929 

P.2d 1186 (1997). Courts consider four factors in determining whether a delay In 

bringing a defendant to trial impairs the constitutional right to the prornpt adjudication of 

crlmlnsl charges: "the '[l]ength of delay, the reason for the delay, the defendant's 

asso;rtlon of his rlght. and prejudice to the defendant.'" In re Pars. Restraint of Bann, 

134 Wn.2d 868, 920, 952 P.2d 116 (1998) (quoting Barker v. 11\li'ngo, 407 u.s. 514, 530, 

92 B. Ct. 2'182, 33 L. Ed. 2d 101 (1972)). 

14 
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Mental incompetr.:mo0 at the time of trial is a bar to, trial. ROW 10.77.050. lfthe 

trial court has reason to doubt the defendant's competency to stand trial, the oourt must 

order an expert evaluation of the defendant's mental condition. ROW 10.77.060(1)(a). 

The "reason to doub!" language "vests a large lllf3asure of discretion in the trial judge." 

City of Seattle v. Gor'don, 39 Wn. App. 437, 441, 693 P.2d 741 (1985). "Oefense 

counsel's opinion as to the defendant's competence is a factor that carries considerable 

weight with the court." State v. Harris, 122 Wn. App. 498, 505, 94 P.3d 379 (2004). An 

order for evaluation under ROW 10.77.060(1)(a) automalically stays the criminal 

proc:e«:idlngs until the court determines that the defendant is competent to stand trial. 

OrR 3.3(g)(1). 

Here, an e~rder fe~r mental health evaluation and an order tn stay proceedings 

were entered on Oecember 6, 2007. Ultimately, Mr. Oanhafiled a motion to dismiss 

based on the argument that his counsel did not Inform him that the evaluation would 

delay hts trial. The court dismissed the ctairn and ultimately counsel withdrew because 

of the conflict. Mr. Canha again flied a motion to dismiss and again the court found his 

speedy trlal.rights were not violated because of the evaluation and stay. 

OrR 3.3(c)(2)(vll) partly states tli<ii! commencement dale for trial begins anew 

upon, "The disqualification of the defense attorney or prosecuting attorney. The new 

commencement date shall be the date of the disqualification." Mr. Oanha arguas the 

commencement date would .be the disqualification of his first defense attorney. 

However, Mr. Oanha falls to take Into account that the court appointed a sersond 

counsel who was disqualified from this matter on March 27, :2008; the time for trial 

16 
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began anew on that data. Bas'1d upon the March 27. 2008 commencement date. lha 

State set a new trial date of May 27, 2008, which was within speedy trial. 

Defense counsel then Invoked the cure period and asked that the trial be 

continued to June 9, 2008. Thus, no speedy trial violation ocmurrod during ellher trial 

eetting. Mr. Canha than executed a speedy trial waiver on May 29, 2008 Eilnd requested 

a new trial date of June 30, 2008. The court accepted the waiver and the nE~w trial date 

was set. On June 30, 2.008, the State requested a new trial date of July 21, 2008, 

based upon new information being available, the arresting officer was recovering from 

surgery, and there was timlil' left before the speedy trial deadline. The court granted the 

State's request and tho new trial date of July 21, 2008 was set. which was within the 

time for speedy trial. Therefore, no speedy trial vlolotlon occurred. 

Regarding, Mr. Canha's additional ineffective assistsnce concerns, he complains 

about his trial coun~els sdvise to undergo a competency evaluation, but we have no 

record of intoraotlor~s between Mr. Canha and his counsel to review. Mr. Canha takes 

Issue with his trial counsel failure to ask lor a self-d!!lfense Instruction, but because 

claiming self-defense necessitates admitting hls assaultive conduct, that would be 

inconsistent wlth his denial d(Jifensa. Mr. Cat1ha raises concerns about the jury having 

received evidence suggesting he had been jailed a1 some time •. but the record shows 

solely that one witness testified payments had been madr~ into Mr. Canha's books. 

Moreover, his trial counsol introduced some of the jail references and Mr. Canha 

dlsow~sod phone calls he made while he was incarcerated. In sum under the Str/ol</anct 

16 
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st<mdards discussed above, Mr. Canha shows neither deficient performance nor 

prejudice from his aCiditional concerns. 

A;ffirmed. 

A; majority of the panel has determined this opinion will not be printed In the 

Washington Appellate Reports, but It will be i'iled for public record pursuant to RCW 

z.oe'l.040. 

WE CONCUR: 

17 





COtJRT o;F APPEALS, DIVISION III, STATE OF vVASHINGTON 

In the Mutter of t:ht> Pcnmnnl H.estrnint 
of: 

Steven I,ou.is·cnnha, 

Petitioner. 

) 
) 
) 
) 
) 
) 
) 
) 

No. 30598-8-III 

OIU>ER DISMISSING VERSONAL 
Rli:S'.t'RArKT PE'ITI'lON 

In this timcly Steven Louis Cunha seeks relief from bis ::wo~ convictions 

for 'tWO counts <Jf second degrct~ assault each with a fi.rearm enhanccntent and two counts 

of first degree unltJwful posscs:ollon of tr !lrcm>:xt. T'his c.mrrt affirmed the eonvictions em 

appenl, and the Washington Supretne Court denied his pelition for review. Stat& v. 

Cawha, i59 Wn. App. I 044, n;vie·w cb:ml«d, 17 J Wn.2d l 023 (20 ll J, In a personal 

rcst:raiot petition, he now contends that by failing to request a lesser ineluded off,jn;;e 

instruction his trial cmm~;ei was ineffective. 

A personal t·cstra1nt petition will he di.smissed u.nlc~s the petitioner estahlishe~:: ~ 

viol11lion of cm1stitutional rights resulting in prejudice or a nonconstitntional error tl1at 

ecmstitntcs n ii.mdm.ntc:ntal defect whkh inherently 1·esnlts in a <;ornplete rniscan:iag:e of 

justice. ln re Pers. Resrraint qfNic:lwls, 171 \l\fn.2d :no, 373,256 P.3d 1131 (2011). 

t\dditionally, n petitioner must be under unhwvful t·~:;trnint fm an appellate court to afford 
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remedy through a personal restraint petition. RAP J 6.4(a). Finally, the petitioner must 

show with a preponderance of tlte evidence and not mere conclusory alleg;atioris that the 

error has r.:aused hirn actual prejudice. In r6' Pers. Restrctint of Lord, 152 'WtL2d 182, 188, 

94 1'.3d 952 (2004). 

Here, Mr. Canha contends that his trial counsel was ineffective in failing to 

request th«t the jury be instructed concerning u.nlawful display of a weapon as a l.esser 

included offense of second degrele assaull. In order to establish it1effectiveness of 

emmsel, n rh~fend.m1t must show thnt O:w counsel's reprcsentatlnn was (.1) deficient, 

. t.ncasured against em objective standard ofreusQnableness, and t:har cleilcient 

representation (2) prejudiced the dd'Emdant. :'>tme v. Mc:Farlcmd, 127 Wn.2d 322. 334-3 5, 

899P.2d 1251 (199.5). 

;\ d.efe11dant is entitled to an instruction on a lesser included offense if(l) each of 

the "lmnents ()fthe lesser offen~e is a necessary element ofihe offense charged and (2) 

th" evidence in the <.:ase supports an inference that the. lesser el'ime was con1.mitted. State 

v. PVcwkmcm, 90 Wn.2d 443, 447-48, 584 P.2d (1982). 

Here, the first prong of the Workman te.st is sa.tisfied; all of the elem.cnts of 

unlNwli.d display of a vteupon are necessary elements of assault ·with r.i deadly weapon.. 

State v. Baggett, 103 Wn. App. 564, :569. 13 }'.3d 659 (2000). Tn mder to establish the 

second PVorkman prong, evidence must have been presemccl which supports the inference 

thin onl>· the h:~ser included uffenae was committed H11d not the charged offense. Srate v. 
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Ferncmdez-Madina, 141 Wn.2d 448,455. 6 P.3d 1150 (2000). A defendant is not entitled 

to an inslrnction on a lesser included offl::msc.tncrcly because the jttry might disbelieve !.he 

evidence- of guilt. ld. at 456. Rather, the evidence must affirrnutively establish the 

defendant's theory of the case. ld. 

;;Vhile the ~tate presented evidence. that Mr. Canha twice p<linted a loaded gun 1 at 

the. victim, the defense's theory of the ease was that he W!tS framed and hnd never 

touched the guns. The evidence presented. by the d<:Jt'ense was to that effe1;t:. There is no 

evidence in the record that Mr. Canha possessed or displ.a.ycd the guns in a manner which 

would constitute unluvvf\.tl disph1y but not nssnult with a deadly weapon.1 Consequ.en<:ly 

the seccmd prong of the FVorkman test is not satisfied, and Mr. Canhn was not entitled to 

this le~ser included offemre instrm:.tion. Accordingl~y. ti<llure to request that instruction 

could not hnvt' been deficient performatHx~. Be<ta\.t$<' !h~;;:re was rio deficient pertormancc, 

the 'ineffective nssi.l\ranc<' claim fnils. 3 

1 Mt:. Canha first pointed a .22 Derringe.r at !he victim, who wrestled it from 
hhn. He th<::n .reu·ieved a .38 Derringer and pointed it althe same victim, who then 

2 Mr. Canha points to his that he did not a gun at the victim as 
evidence that unlawful display was Rc,ply at 2. 1-Iowever, this 
l':t!ltement was made as a of his denial of ever having toucht'd !he guns. State's 
Response, Appendix A at 

> ;;vbile it i,; not neeessarv to address the issue of trial 
Canho relies in his petition on p~ints of law which ore no valid. Mr. relies 
almost on t'11t,. in Stare v. Ward, 125 \Vl'l. App. 243, 104 P .3d 670 
(.2004) to trial not to request the lesser offense 

overruled on reasoning in this regard. State v. 
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J:vfr. Canha has failed to establish either a violation of his cDnstitut/onal rights or 

any llonconslil.utional cn·or. Accordingly, this petition is diBmissed pursuant to RAP 

16.Jl{b). Additionally, Mr. Canha's 1·equcst fbr appointed counsel is denied pursmmt: to 

RCW I 0.73.150(4). See In i·~ Pers. Restraint q(Gent1:v, 137 Wn.2d 378 .• 390, 972 P.2d 

1250 (1999). 

DATED: .Ju1.y 11, 2012 

CHIEF .HJDGE 

Grier, 17 I \Vn.2d 17, 246 P.Jd 1260 (201 l ). 
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BENTON CO~JNTY 
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FU.Ili!D 

STATE OF W ASHrNOTON 
Plaintiff, 

\1. 

ro Modify or Correot.ludsnHmt m1d 
(J & S) 

STEVEN LOUIS CANHA 
Def"ndant 

J::3CTS 

L Comes now STtWEN LOUIS CANHA, Dt>fi:mdunl, pro s.,, in the above entitled mnttel'. 

lJ. The Defendunt appeared before Judge CAMERON MITCHEL. 

Ill. Tbe St!llc being represented by ANDREW MfLLBR am! JULll3 L.ONO of Bt>nt<n1 

County Prom.1outors Office., and tltc Ilefendanl being represented by Christopher Swaby, 

Defense Attorney, 

IV. The Dcfendom, at trial and r~eived f\ somonce ofT 54 momhs. 

Qllill1J.'::l121i 
Pursuant lo Rule 35, Jiedoral Rules of Criminnll'rocedure, tbe court imposed sentence. 

The Delcndanl only seeks modiflmuion oi' sentence, not retrial. Enor in sentencing court 
happened when: 
The trnll court erred when it imposed the above sentence without J1l'operly comparing lhe 

defondnnti! out of state omwietions. Thereby making lri~ sentence illegal on lk~ face and seeks to 

have the senwncc corrected per Criminal Rule 7 ,!l below: 

Rule 7.8. Relief fl'om Jndgmcnl: or nr<lct·. 
(H) Clerieulmi.vtal:es. Clerical .mistakes in judgments, orders or other pans of the record nnd 

errors therein nrls!ng from oversight or omission may be corrected by th" court at any time of its 
own inHiutlvc m· on the motion of any party nnd af'lcr such nolic<>, if any, as the come orders. 
Such mistakes may be so c<>rrectcd before review is accupt<Jd by en upp.ellate court, and 
thcreoilar may be cott'Ccted ptwsuant to RAP 7.2(c). 

(b) J.lflswkas; inadvertence; cxc•Mable ncghiwt; newly discavared evi~hmce; fruud; atc:. On 
motion and upon such terms as are just, the couf'l m"y rcl\cl!o uparty trom a final Judgment, 
order, or pToceeding for the fotlnwing reas,ms: 
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(1) Mistakes, inudvertence, surprise, excusable oculecl or lrrcgulurity in nbtuinlng a 

judgrncnt or order; 

(2) Newly disoovered evidence whi<:h by dm> diligence could not have been discovered in 
time l<l move ibr a new trial under rule 7.5; 

(:!) l,rnud (whether heretofore denomln!ltecl intrlnsi<: m· extrinsic), misrepresentation, or 
other misconduct of an adverse party; 

{4) Thcjudgment is void; or 

(:3) Any other reasonjust!:!Ying relief from the operation of the judgn>ent, 

The motion shall be made wlthin n rcMO>lable time nnd fbr reasons (l) and (2) not mor<:: than 
l year after·thc judgment, order, ot·proceeding was etlteted or mken, and is further subject to 
1':.CW 10.73.090, .100, .130, and .!40. A motion ut1det· s1:ot\on (h) doea not affect the i1unlity of 
thc jud!;ltutmt or snspeml illJ operation. · · 

(c) Proeedunt 011 vacation oj'judgmem. 

(l) Motion Application shall be madCl by mo.lion stating the grounds up<m which relief is 
asked, and supported hy affidavits setting 1orth u coi1cisc statement of the facts or errot·s upon 
which !he motion is bused. 

(2) Trcm:ife;· /(;) Court o.f ApJUU1ls. The court shall transfel' a motion tiled by u defendant to 
Hul> Court of Appeals for oonsiderutkm as a pemonnl .restrain! pet!lion unless the court determines 
thM the motion is nol bal'l'ed by RCW 10.73.090 and elther (I) the defendant has ltl!tde u 
substant.iul ,;howlng that he Ol' she Is en1tltled to relief ot· (H) resol.ution of the motion wlll require 
n factual hem·ing. 

(3) Or(}ar to show ,;ausc. lfthe court does not transfer the motion to the Court of A!lpeals,lt 
shall enter an order fixing a time and place tar hearing and directing the I'd verse party to appear 
and show cause why the relief asked for should nor be granted 

Furthcnnort" the defendant believes that most or nil of his out of st!'tle convletlmm will not 

compm<> to Wt~shingt<m eri.mes. Therefor he must be brought :Oefore this eourt to have a proper 

comparability analysis of those allegod cmwlctinos. At no time did thl' defendant s!lpulntc to any 

of !he out of stntc convictions nor did h'is attmne)'. Mt·. Cnnhn waq not given the Ol>portunlty to 

have a proper hearing before the eourt to compm·c tmch nlleguti01is as provided for in the 

$c11teuce Relbnn Act (SrZA) 
'Under lhe Sentencing Refunn Act (SRA), ncknowledgmem allows the judge tn mly on 

unchallenged facts nnd information lnlroduood for th<> pm·poses of setlteneing. Acknowledgment 
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does not. t:.flCtnnpass bnre nssortions by the state unm.1pported by tha evidence. Furth~rn\ore •. 

classification is a mtmdatory step in the scutcncing pwce~M under the SRA. W,;mh. Rev. Code 

f.l.94A.J6Q(.3). Thus, white unchallenged facts tmd infmmMion nre acknowledged by the 

detl:ndant'nnd may be properly relied upon by the court tu support a <letorminution of 

elnsslfication, undecr the statutory scheme elassifiantion of out-of-state convictions is a process 

unto itself, entirely distinct ti·om the acknowledged c•xistence of any fact which iufotms the 

cm•rt's conclusions. Accordin(!ly, o defendom does 11ot acknowledge the state's position 

regarding classifioatkm absent an. affirmative agreement beyond m<>rely falling to object. 

'rhe State benrs the burden of proving hy 11 prept;mdet·ance of tho evidence the existence off:'rlor 

~mnvicth;ms, whethe\· used tbt• detcnninihg an nffcnd¢.r score or u.s predtcnt~ strike nffOnsos for 

purposes of the POAA. Sinie v. F'ord, ~. 479·80, ,22l.~ (1999) (prior 

convictions for offender nc<>re); Lopu:z:, ~(predicate strike offense). The burd.en 

Is oi1 the Stntc "becuusolt is 'lnctmsistcnt with the principle.~ U!>dct·lylng out· system ofjusticc to 

scnlem'e a person <;m the bnsis of crimes that the State either could not or chose 110t to prove."' 

J.~wtl, m.~L:1lill (<]UOtil1g lJll't) l'mw. Re:m·aint oj'Will/ams, ~. 351' 122 
~ ( !98!1)). Where the prior convlmlonsare fwm another jurL•dietion, the State also bears 

tho burdon of proving tht> convictions are comparable to Washington crimes. rd. at48:1Al3; 

Swte ''· MuC:orklu, 137 Wn.2tL4.2Q, 495, 21~4Ql (19!)$1). 

Citing forrl: 

Th~ SHA crcules 11 grhi j>f ~tnndnt<d seutcncing """l.l<;S fnctorcd by the dcfemhmt's 

"offondct• score" nud the "seriousness lnvol" of the cm•reut offan~o. SUite v. Wifcy, ,W 

W1J,2d 679, 682, 1$13!11\~d !lll;l (1994). The offundcr score meilf<Uros ll dt~t'cndaul's cl'iminnl 

history and ls mdt•ul<rtcd by tutalluj,j the dcfcJidnnt's JU'Im· convictions for folnnl4ls nnd 

c<lrtnin J••vmtil<• offo;>nses, J'f/iley, 1;1.4 Wn.Zd nt til!iJ. Except in the> ense nf felony trnffio: 

oi'f<>nses, prior misd.,mcnnors are nut Included In the offeu<lor senrc. YV/ley, .124 W~t.2tl at 

!!!!a· 
Whct•c 11 de:fcmllmt'~ criminal hisloey lnclutlcs OtU•uf-state eonvletllms, the SRA n'qulres 

those convictions be elasNifled "according tn tbe com plli'Abln offense dcl.inltilms and 

sentences pmvldod by Wnshlngton Jaw." ~Wil!(;•, 144 Wn.ld o! §83 (quoting RCW 

!M!4L).,3GIIQ)). To properly clns9ify,an <>tU•Of•state couvlctlcm nc<~<>l'ding to Wnsblngton Jaw, 

the scntencinJA c-ourt 1nust t\(Hnpn.re Uu~ «.dements of the out-of ... stntc uffcn&4t 'i-Vieh the 
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elom<u:tlb' oflnltcntlnlly emnpiH"nblc Wn9bington crlmcR. Stnle v.Jiifarh~v. t::\4 Wn.2rl 5811, 

6(16, ??2 J',';l,d 164 (19!>8); WJley, l M Wn.2.d n.L.!iii; Stllfe ''· Weiand, 66 Wn. Ann, 2ft, .:n~:12, 

!Ill £12d 749 (.1992). H lhe elements'"'" •mt ldmatlcal, m·li' the Wasbingtun »tutute defines 

the offense more nni'I'<>Wly thun doe• tluJ foreign ntutntc, it muy bo no(l(IS•n•·y to look Into 

tho record of the nut-oiC•tl•h• ctmvlctlnn to determine whcthor the defendant's conduct 

wnuld lmv" vlolnte<l the com!>UI'~thlc{973 l'.2d '156} Washlngtou nffcusc. 111firley, ill 
Wn.:!d !!t 6116; 

ln Sture v. Amnwns, HlS :\:Yn.;?rd 175, 11:!6, 7!:? 1',2!1 :ZHI,, 718 l".2d 79(i (1986), we held that 

tlu• use of It r:nioJ' C."'lViotinn ... " bi\Si« fl'>l' sentencing llitdl.lt' tile SRA is COl'IStltutiounlly 

p<Wiltisslhle If the Stutc p•·<>ves the exist<m«• of the {1.:37 Wn.2d 490} j>l'ior eouvlcthm by n 

I"'"I>Uiltlernne<! ofth<! <!Vidence. See l~C'W ~!.114A.1_!!! (erlmlmtl his lory must be rwovcd by n 

l"'crumdel·nJice of the evidence). Simllnrly, when: prlnr oul-of-nttttl> cotwictfou" "''"used io 

incrtnuu.~ LU1 n·fibndcr ~core, Hu~ ~H'nte nu.u;:t jlt-ove the convlctiou would be» folo-ny tllldcs· 

Washington lnw. RCW 2,1)4A.3.6!JQ); State v. Cabnuw, '}.'.!1 'S!i!ll· Anll • ..l!i.li, HiS,~ 
112 (1994), Sue 11/.~o Sftlte ''· JJulle, 7,7 Wrt. Am;•. S;l~, S3S-36, ~~ (19!>5) (fm·eign 

cmwictltm could not be luclndcd iu nff<mdel' nmwe hmmuse State fnilcd tu rn·ovu und.,•·lyln\,1· 

oumluot mot stntutoey chlllillnts undet• Washington hnv). 

Tba best evi<lence of" ru·ior C<lnvictlnn is n C<>t'ti!'ied e<>py of the jndgmon!. Cubt'Cl'ff, ']1. Wn. 

~Ill!· nt 1.!1ft.llowcvcr, the Stntc mny lutt·oduc" nther compllrllblc documents of' rtlcord M· 

tnmscrlrHs ufprltlr prncoudlngs to estnbltsh crhnhml history, Cabrera, 1.;2..\Yn. ~I'll· nt 

J..lill; ·'''"' atsn Mat•iay, 1?14 W111!iHI !.It (iO!! (co uri may loolt at forclgu hu.lictnumt and 

informution to dot<wmhm whethur umJ<,rl)•lng conduct sutlsflcs ~loments of Vl'ushh1.gton 

offet~se). Dttf see Morley, 134 'S!i!!•·l!d 111 <>ll!i (fncts and alll.lgMlons "Ontnlncd in rooortl nf 

J)l'lnr rwocoedings, if not directly rchttcd to the oloments ot' the clutrged nffensc, mny be 

lnsnfficienl'ly rwovod mad unroliultlo). 

'T'hellhovc underscor<>s the IUII'ure ol' the Stnte's burden undet• ihc BRA. lt is tlQl ovedy 

difficult to meet. 'l'hu StAte must lntrnducc evidence of smne ldud to RliJ>!Hirt tbc alleged 

j!l'hniunl hlstor.')•, ineludlug tile clnsslficntion ol' out•ol•stntc COIIVictio:ms. The st;tA .,,, ... ., •• ,y 

vlnccs Ud~ burdeu on the StJt!c l.ie<:nusc lllu ''lnc<msislent with the vrlnci1>l1Js underlying 

our systcn; of justice to ~el\lencc" l""·son on the hnsis of crimes thnt the Stale clthtlr ~:otdd 
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not or cho~c not to prove." In re I'<rrscmttl Rc!fi·tmbtt qf"IVil/imlts, Ul :'\Y!t.2d 3ai!. 357, 22ft 
J>,Zn 436 (l!ll.lll). 

Thus, contnu·y to the Stnlll's position, it is the Stntc, nut the dcfcndnnt, which heu~s tbf.l 

ultimate burden of ensuring the rceor·d suppt>rls the cYlstene~.< nnd clllM9U1cnlhm of out-of

stntc couvlclions. Alrscnl •1 sufficient r•ccnrd, tl!t• sentencing cotlrt Is without the "'""'""s"ry 

evidence to rmwh {t37 \:Vn.2d 4!11! n pl'opcr di'dsicn, nnd Ills impossible tc determine 

whi'thlll' th~ convlctluns nrc prntu:rly Included iu the offender score. 

Jn thin CI!SC, the Stat<J tU>t only fnl!cd t<> meet the propontlcrnn<.><> standard mundntcrl by the 

SHA, the Mlmlttod t .. ck of uny ovid one<> nn}>pot·tlng claasiflclltion f•~Us b<Jlow li>VI>n the 

miniJnunt requircmcnb of due- process. 

Alt'ltough fm:ts at scutcnciug need not b.; J>rovoo hcymul n •·ounounblc doubt, l'umlumentlll 

p••iuclples of due process f'l'ohlbit n urhninal clefendliut fmm holng scnlent:a>d.,nn the basi• 

of lnfnrnudinn wlrich Is f•dse, lnclu u minhnum lndiciu of 1'¢linhillty, or is unsuppul'tcd iu 

the t·eoord. 81111, e.g., 1'orrew v. Vititcrl St~ttes:, 140 F.3d 397;, 4114 (2d Ci~. 1~>98); UJ/IIerl St<ttc.r 

v. Saflrsleit~, !l2'7 F.ld 1380, 13!!5·87 (9th Ch·. 1!>8'7); fJilltctl Sttiii!:S "· Jlass, l 75 U.S. App. 

D.C. 282, 535 F.2d UO, 11849 (D.C. Clr. 19'76); V1tlted Stttto.v" Lormay, :S£H F.Zd 1039, 

1042 (4th Clr. 1!174); State v, .lalmso11, 856 P,2d '1064, .10'/l (()tnh 1993); Mayas v. Smte, 

· 604 A.::ld 83!>, 843 (Del. 1992). S<M~ also .Wate ''· Her:toff, t 12 )SGn.ld 419, 4'2'Ci, 771 P.2d 

m (1989), (any uetinn tnlum by the sentcn~;:lng judge wbleh fnils In .C0Uif'UI1: wtfh due 

J>l'nceMs t'OHIUiremeuts ls constltutlonnlly hnperanls~lblc). 

l ntl•rmn~lon rclieq upon ul S<lntent~ing "is 'false or unrcUnblu' if it litcltll 'sum<' minimal 

indicium or rellnbillty beyond Jnore all ega lion.'" UJtliu.II.Ytat,ls v. JbnrJ•a, 737 I•'.ld 825, S:Z.7 

(!ltll Clr, l 9114) ("rnphnsls nddcd) (<Jimtlng VlliUul Stlrfl!s ~·. Jla,v!Jn, 696 F.Zd 1030, 11)40 (3d 

Cil•, 1982)), Seu al.w lltritetl States v. Waril, 68 F.3d 146, 149 {uth Clr. 1995); Vttltctl8tllles 

"· Fmlco, 458 l\". Supp. 3!.!1l, :19'7-.98 (E.n.N.V. 197!1) (rnis!nformntlon, mlsunderstnndlng, nr 

mnteriol fniS4• nssumplions '"ns-tc ony fm:ts I'Cit•vnut to Nenteneing, t•enders t'hc <Jntire 

s<mleneing procedure iuvnlld {973 1'.2d •l57}lls n vlolnthm of due fH'occHs"' {quoting United 

l'iit<ttes "• Malcolm, 432 l'.ld 809, 816 (ld Cll•. 1970)), t1,(1"tl, 603 F.Zd l.ll53 (:l:d Ch·. 1979), 

~:err. dented, 444 U.S. 1073, HillS. Cl. lOU!, (i2 L. Ed. Ztl 7!'15 (1!l80). I'lm·the••morc, whol'e 

the State off¢l'S no e.••ideoce iu suppor•t o:f lis J•ostthm, It is lmt>el•mlssible to ph\ce the 
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burdun of refutatio-n on the dof,enduut. ~S't.Je, tt,g¥ 1 llnitrtd Strlitl.f 11. H7u:tlott'~' 448 F-.2d 6261 634 

(9th Ch;, 1971)1 FtUict), 4S8 F. SuJ>p. nl 3!)8. 

{137 Wn.2<l 4H2}ln accc..-dnncc will• these hnsic prhtclplcs of due proc~s«, Wnshlngttm 

com·m lmv~:t hmg held "that in Imposing sentence, the fncts •·elied upon by the h·htl 

court must hm•c soma bt>Sis iu tlte record." State v. Bresollu, l;" WI). A }Ill· ~86, 396, 534 1'.2;1 

1.$94 (1975) (cmphnsis nddcd). Acem·d ,S't"U' v. Woif/eglorgls, :;~ Wn. Arm. 92, !15, 76:5 l'.2tl 

2.;W (1!188); -"•'Utt<: v. lJulktu, :Hl Wn. Arm. I, 4, Zi:!1J' • .;?,<!l035 (1987); .Stllte v. Russell, ;~l Wn, 

Arm. 6;$6, 64lH!i0di*! l'.;3d 704 (1982); Strite v. Gic!Jicr, 22 Wn, ~m:h t'j4jt, 6•14·45, S2l l',2d 

.!!.illi (l979) . .Sec tl/so Jlcn.og, ~~ ($<mtcnclnrt. decisions uudct' the SllA mu111 

<:ompurt· with r•c(jtdl'O>ti'Hmts nt due l"'""""s), 

'!'he Stntc's nrgument lhnt Fm·d must J!Oint to fll<:ilcl In the Ncord to !"'"""the dudlcngcd 

<llnsslficntion is et't'oncous turns the hm•don of lll'oof on ltn head. A erimhml dcfcudunt Is 

simply not obllgoC<!d lo dlll'fU'<we !he Stnlc'g f'ositlon, at lcuM lnsof<W' us ihl\l Stnto haN fulled 

tn rruHW its !H'in1ary bunlt•n nf l'•·oof. Tbe Stnte due• nut moot ltn hurden llur<mglt hare 

ns!w••tlonu, tmsupportell by oviclenc~. No!' does failure to object lo such nsscrtiuus t'clievc 

the State of Its evid<>ntini",Y obllgut!ons. To conclnd<J oth<Jrwi~<J would not only ubviute the 

plain r<><fulremerds of th" SHA but would t•e•ull in no nnonustitutionnl shifting oftbo 

burden of proof to the <l<Jf<Jndnnt. 

Jn eu:nclud(ng :as we do, we entphn•lze "'"arc l'lnciug no uddltituml burden cu tb<J Stolte not 

nh•c~tdy required undur the SRA. lo the no1·nutl cotti'!IC, the Stntc gathers uvldim<<e 

pawtalning to" d<Jfundun!'s crimhual history. lf th<> evidence of tn•lor· oul•uf-stnto 

<Hlnviclil:ms Is &ufficiaut to !rttf>port elnssiticnilon under c<>l't'lplllt'ublc Wllshlnghm law, that 

, evitleuco ~hould be J'rcsllut«~d l<> the court for uousJd"t'lltion, U !htl evidence is insut'fichmt 

m· inuotnt>lctc, th<> liltnt<J should nol be mnldng n9scrlinus rcgortllng,ch>ssificntion whl<:lt it 

c1nmot suhstnntiutc. 

Vl''et~lsu n>jc<Jt Ht<J liltnt~>'s n.rgum<Jut th.nt {i'm·d "nclumwledgcd" the classil'lcutlon nfthc 

Cnlifornlll couvictlons hy fniUug to spcclficnll3' tnl>c Issue with tb<J State's position nt 

s.ent<:ucing, Under the .SRA, ackrmwlcdgmont nllnwll the {l37 Wn.2d 48;1} .iudge to rely un 

unchtrllcngcdji7ats /JJU/ h!{ON'IIttitm int'l·oducccl fur the ptu•posqs: of li<Jnt·cuelng. See RCW 

9.Ji!4A .. l7fiQ) ("In determining nny .•cntcuce, the trlnl <J(!Urt may r·ely on n<> mm·c 

lntm·nu'ttion tlum is. ftdmftied by th<J plc11 ~tgrccm<lnt, ot·ndmitted, ""knowledged, or proved 
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In n trinl nt• >U the tlrno af scnt<>nclng. Aolmowledgmcrtl iueludcs not objecting to 

infm·nmtlon stated ;, llw presenleJu:c J•epm•ts. ") (cmplutsls <!dtlcd), Aclmuwlcdgmonl docs 

not oncontpt!SU bare ns~ertlnn• by the Stnt<> unSUflJH>rtoo by fh~ evidence. 3 

l'twtltco·moro, clnssillcntlon Is u mnndntory MttlJl ln tho scllteuclng prm;:e&s onder the SRA. 

UCW 9,94A.;j60(~.) ("Out-of-stntc convictions for offenses slt«lf be clt~.rsifietl uoourdlnl,l to 

the ~o:mrH•r•d>l~ oi'fatlso dcfinltimu nnd scutenll<>~< provided by Washlt•gton lww.") (cmph»sls 

m:hlcd). 'rhus, wllllo unehnllengcdfact$ nml ill.[ormallon arc nekt;W\VIcdg<'d by the defcmhmt 

and may be l>l'<>J>Crly relied upon hy tbc mmrt to support11 dcturmlnnticm ofchwsificlllim•, 

undnr the statutory schcmc elttsslflcnthm of out-nf~~tnle convictions l~ 11 t•roccs• unto hsclf, 

entirely dl•tlm•t from the nel<nowlcdg••<l <rxlslen•"' of nil~' fnet which Informs tho ·court's 

<.mnclttslons, 4 Aco.,nHngly, n thJfendnm docs not "ndmowl<:dge" tb<: Stute's ""sllhm 

reg•wcllng{973 1~.2<.1 458} clussltienthm uh~ont nn ltffirmn!lvc agt·centcnf beyond ruot·ely 

fnllitlg lo <lhj.eet. 5 

F'lnully, we dlsngroe lhnt 11 pcrsonnl restraint petition is tho more uj~proprlnte remedy 

rntllcr limn dll·eet appenf. In " oolll\tcrnJ nttn..,lt (m ~~.· (lOilYlclion ol' seniouce the <whnlrml 

defcudnut mnsi show unlawful rMtrnintdtw to u constltution1ll {l~~7Wn.2d 4114} crrm· 

r·esultlng In act111tl m· subntnn«inl pr<l,imll~c, <wl• fundnmcntnl doiect o.fnoneoustltutlonnl 

mngnltudo which hahe•·cntly results in n complct<l miscnrringc of Justice. lit re PtnwOtUI! 

Ru.vtmint tifC"<wk1 lli.'S'\'n.~tl 802, fl:Hl-12, 29l PJ,d 506 ('1.990). A 1•rlsoncr moy·notelnim 

unlnwful r'estl•nint iu gcnernl terms, but tile fncts upon which the chlim is hnsoo nnd tho 

(lVId~n.eo rcn~;onnhly avnilublc io SUJlport !be fnetlml allcg11tlon• mnst he .stot<>tl. In re: Cook, 

114 Wn.jl<l ni: 813. Tllls .:<ffec!$ the same hm•d<lll sh!filng wr dlsl!pprov.- of~ ns Stilted nhove, 

oncl which I• dlnJctly contt·aey to tl1e nmndutc of thcSRA. 

S<mtl!ncingls n critical step tu our crimimll jostlm> systom. Tho fa<:! thai" guilt luts 11lrcndy 

been e.slal:>lishcd should not l'esullln Indifference to the intogrity of tho scntenciltg process. 

tlctcrmlnuti1ms t·osnrding tho scvcrlty of criminnl suuctiun$ nrc nut to be r<>ndcred lu 11 

curtJory fnshiou. Scntoncing courts t'<HJIIinJ rt1llnbl1,1 f'ucts m>(l luft:wmllthm. To uplmld 

proccdurnlly defective scntcn<Jlng hcu1·ings would """'d tho wrung m(lssng.e to trial courts, 

criminal dof,;.ndnu ts, llntl the I>Ublic: 

The rucnniug of' llJl!>t'oprlutc due J11'l>Oess 11t seutcndng Is nt>t nscet·tainnblc in stt·lctly 

utllitnrh"' terms. Tluwe I• au lrnptwtant symbolic u.~pcct t.; the requil·emcll.t of duo prnccss. 
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Ou•· l:'onccrn of the dignity of imllvidun.!s mul our ll'e•pect l'nr the lnw Itself suffer when 

inndctfUilt<' ntumtlon Is given to a d.::clsion <:rlticnlly ••ffoeting the public lntm·est, the 

interests of victims, and thn !ntet'{U!ts nl' the persons holug soutcnced. :£~""" if Inform !II, 

""'-"'' lngly casunl, st!ntcndug dt!tcrmlnutions reach tho -samo t·esul!s tbnt would huvc buen 

renchml in mort' formnl und rcgnh1r proceedings, the nmnnu1· of su<:h pt•o¢clldlngs docs not 

entitle them tO thtl l'OXfHIOt tlmt ought tp nttend thl9 CXCrCJSC of II fundamental Rtnte !'IOWCJ' t<> 

impose <>rlmlrud snnctions.Aml!rictm llflr Ass 'n, STANn ARDS FOR CRIMINAL 

,TfJSTlCJl:: sgNTF.NCING std. 1/l-5,17, at 206 (3d t>d. 1994). 

F<w th<l tm·t~golng Nlnsons, wo tlectlno to llmll prior"""'" h>w pm•mltting lll<>gnl or cwroueouo 

·sonlent•es to he challcngo<l fm· tho ilr•t time <1n "PI"""· Atlcordlngly, we hold " {137 Wn.Zd 

4815} clm!lcnge to thl) clmlsifl..,lttlon of 0111·~>1~stnte convictions, lllrc other sentencing errors 

o·estdtiug in mtlmvfn! sentences, mny be ....,bed for tbe first tlmc on npponl. In tho present 

ease, tbe evidone<• is iusnfficlont tl> support tho conclusion tlmt tht• disputed cotwletious 

would be classified ns :fehmh.!s under Wn»hingtou luw. Consequently, the offentl!Jr 11core 

uucd to <mlcnll\tc the prup'()r st>mdtu•d range is incol'l'eel' nnd the sentence uu!uwful. 

nit hns hecu tho consistent holding of this court thnl the eldsll!l!C~ 11f tm erroneous stintenet> 

rc<fni>•es I'CS<mtcntling." Bmoks "· lllw,v, 9l wn.l?<l !!Z6, 1177, 6!12}'.;?-tJ 3:56 (1979) (cltlug 

cases). Tlds a•ule e1\tenda to the lmpusltltm of an cxc0ptlounl sentence under the SRA whcrf.1, 

us ht~rc, on Incorrect <>l'ft~ndur seot·o I~ used t<> calcull\t" the shmdnt•d r•::mgo, Strrte v. Parker, 

Ul._Wn.2d 11'12, 190, :?37 l'.1a1 !l7$ (1997) ("\Vc nrc hewltnnt to Mfirm 1m cxcop!ionl\1 

scutcnec whe•·e the slond~~t•d rnngu has been incorrectly c<tlculntcd bcc>'w~c of lhc groat 

lilwliltoud that the judge relied, ut least ill!Htrl, on the Incorrect slimdn••d l'"''fll""' In his 

enlculn»."). l'n this case, the ~cnttllu>lng ju<l11o spcc.lflcolly Included the potcnthdly incnrrcct 

offondcrscol'e of "9-o•·mm·e" ns nu nggrav;tting fnchu· suppot•tlug the cxcepll!mal sentence. 

ll:.esontcneing, therefore, is required. 

rn thl' llfil'fliltl CjiSO, wltcr•e the disputed Issue.~ hove been fully III'J.:llf.\d to tho sentencing 

cou>-t, "'" wo11ld bold the ,Smte t<> Um <~J<lstlug •·ocorcl, excise the unlawful tmrHon of the 

sentence, and remand for rllscnt<mcing without allowing fm•ther ll\'ldence to be lldduced. 

See Stille v, Jl<fct."orlrle, !!11 Wn, Anp. i1!5, 500, {973 f'.Zd 4!l!1}!J4S 1'.2£1 7:1§ (t9!l7). Undc1· 

tho JU•oscut fucts., 1HlWnvar't '\Vhile 'lYe ueceY~ftt•Uy hold ·thnt a soutuncc bused nu hts:uftlelunt 

<~vld.,ncc may not sttmd, we ••etmgnl;r.e that dcfenso~> co<mNel lu&a some obllgalion to bring tho 
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dcflcimtclcs of th<: Stntc'.• cnse to 'tl"•.c ntlcntion of the ~cntcnclng court. Accm·diogly, where, 

ns h"""' tho dofcrodont fulls to spccUicnlly pttl the court on notice as to any "PJ>nrcnt d0fccts, 

rcmnnd for nh: evidentiary hcna·h1g tu lllluw the Stutc l:o f!rovc Ute clnsslficnilon of the 

diS!IIll·cd c<mvictions is ll!IIH'OI>riatc. See M'cCorktc, 118 Wn. 1\ull:....!tt {;00. (.137 Wn.2d 

4lll\l ThiN prcnorvo• tbc J>Urpo11c of tho SRA to impose fnlr nDntlmces bused on prnvuble 

!'nels, ycl prov!r.lcs the f>rliJH:>r dislncentlv<> to cJ•imlnal dcfcmlants who might otherwise 

i>Urpost~fully fall to rulsu (HJtentinl def'ccts nt netttctu:l.11g in the hopes tb<~ nppt'illtue <~out·twill 

r<>V<~rse without 11rovi!llng tlm.Stnte ful'thcr oppot•<uuity to mnlw its'"'""· 
Accmrtllngly, we •·eversc nud l'!ll!llmd for •·esentenclng, to lnchltltl nn <Withmtinry hwu·lng to 

allow tit" State to lntrodue" ovldonc" to uupport the protwr chi9Sifi(llltlon ol' the disputed 

convictions. · 

C~uy, C .. l,, 11lld Dur-ham, Smith, Madsen, ond Stutdors, .l,l., concur. 

Rtu .• m:souoHr 

Citing the reasons above the clefcndant, Steven l.ou!s t.!nnhll requests tbi.'l. courl to r<;m>nnd this 

unse to this court for •·esentench1g basod on a proper eompurablli!)' unnlysls of' the alleged ml! of 

stnte felonies. 

of perjury the laws of the Stme of Washington thnt the 

Coyote Ridge Corrections Center 
P.O. Box769 
Connell, W A 99326 
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lN THE SUPERIOR COURT OF TUft STATIJ: OF WASHINGTON 
IN AND FOH BENTON AND FRANKLlN COUNTIES 

STATE OF WASHINGTON, 
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vs 

Steven L Canha, 
Defendnnt. 
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CAUSE NO; 07-1-01052-S 

ORDE'.R TO TRANSFER MOTION TO 
THE COURT OJ'' APPBALS 

This court reccivod n "Motion to Modify or Correct Judgment and Sent'tlnee (J&S) 

punmanl to CrR 7.8 from defendant, Stev<m Louis Cunha, along wlth a request for 

henr!ng. This matter having been reviewed and considered nl;:mg with tho pwvisions of 

CrR 7.&(e), this Comi llnds the ends of justice would be served by tmnsferring it to the 

Court of Appeals to be heard as a Personal Restraint Petition. 

THEREFOH:E, l':f .IS HI~REBY ORllll:Rll:.l) that l:>efendunt's Motion be 

transferred to the Court of Appeals, Division Ill, to bo heard as u Personal Rcstmint 

}>etition. 

DONE THIS ,.. do, of Oo<obo•, V.f&v . . . 
S PERl~:;;:J{lfrt1ts<:J?r4-·---



"G" 



Filed 
~~-;~n!J~~n ~tn-::o ~~-U:'Het'T;,a Ccurt 

06 2015 ---

l'(t>ni?tld Ft Caq/e)~'f @ 
. Cler.l< 

THE SUPREME COURT OF WASHINGTOljrrt.:ET) 

·In rc the Personal Restraint of 

STEVEN LUUlS CANHA, 

Petitioner. 

) 
) 
) 
) 
) 
) 
) 
) 

NO. 89944·4 
APR 0 7 2.015 

OHDER 

CIA NO. 32002-2-lll 

Depnrtnnent rr of the Court, composed of Chief Justice lvfudsen tmd Justices Owens, 

St~•phcns, Gon:;:alcz u11d Vu, consldo:n·ed this muller ut its Murch 31,2015, Motion Calendar. ln this 

case, tho Petitioner rtkd a CrR 7.8 motion in the Benton County Superior Court in A\tgust of 2012. 

ln October ol'2.01.3, the mminn was tnmsfctTed to the Cnttrt of Appculs tO be treat<td as a personal 

restraint pcti.thm. The Court of Appeals dismissed the peti!km as untimely, lti vololls 1111d _ 

improperly successive. Because the Ct'R 7.8 moti<m was fllcd less than a year fi·om the date that Um 

United State" Supreme Court denied the Petitionc.r's petition f<Jr review, the J>Crsonalrestmiut 

petition was.Hmely. Thtlreihrc, tho Dep!trnnl\!nt unanimmtsly agrood that the following order be 

ctlterlUl. 

IT IS ORDERED; 

That the Petlih:mer's Motion tn Modify the Commissioner's Ruling is granted and the mutter 

is remanded to Division Three of the Co1111 of Appeals to review on the tnerits. 

DATED at Olympia, Washington thls 6th day af April, 2015. 

Fur the Court 



APPENDIX ""H" 



COURT OF' 

Ill the Mattei' of the Pe•·somll Restrulnt ) 
of: ) 

) 
) 

STEVJ~N LOUIS CANfiA, ) 
) 

Petitioner. ) 
) 
) 
) 

FILED 
,IAN 14 2016 

ORDER APPOINTING COUNSEL 
AND REFERRING MATTER TO 

PANEL 

THE COURT, having determined that Steven Louis Cunha is restrain<>d, and 

having determined that his petltlon has sufficient met'it to warr<ml appointment of 

counsel, in light nfthe possible uppllealion ofState v. Ford, 137 Wn.2d 472,973 P.2d 

452{1999) when determining the comparability ofhis ottt•of-statl;l convictions; 

lT IS ORDERE.D., that Kristinu Nichols is appointed counsel for M.r. Cunha; 

AND IT lS FURTHER ORDERED, that c<nm.'>el for Mr. C.anhu ~c~nd the State of 

Washington shall submit briefing on a schedule as directed by the Clerk of Court, after 



No. 3.2002·2-HI 
PR.P o.fCanlm 

which the matter shall be referred to a panel of judges for determination onlhe merits. on 

the next available docket, without oral argument. Sec RAP 16.11 (b). 





ADULT HISTORY: 

ASSAULT, SECOND DEGREE 
(ROW !'JA.3(1.021(2)(a)) 

Cl.ASS B ··VIOLENT 

I. OFFENDER SCORING (RCW 9.94A.Il25(1l)) 

Enler number of t>orlous vlolent nrtd violent felony eonvictlons 

Enter n1.nnber or nonv1o1an1 felony CfthVICtJOf'lS ... " ............................. " .. '"'·· 

JUVENILE HISTOHY: 

f£nt¢r n:urnber of~erlous vlotont ana vltJinnt fatony dl$.ponutons .... 

i?hte!' number of nonviolent felony dispoaltlomr ........ . 

Enter nlu-ntH'!lr of no1wlolont felony convlcUons •.•.. ,,, •...•...••..•......... ,. 

STA1'US: Won tim offender on oomrnunlty custody on tho data the m;rnmt aftnnsawas commltte<J? {lfyuu.), 

Total the last column to -get U'e Offundcir St:H:tr~ 
(Round down to tim n.etiretd whole nurrdJerJ 

x2::;: 

___ X::!>:::! 

----X~ 

A.OFFENDFf,SCORE:b-~~--r---~~F--~'-··--f--··-~·---+·--~--~-·M·····~··········I-·---~-·-+·---·~--~--~~.-4~~~~ 
STANDARD RANG!'! 
{LEVEL lVI 

13. The ranga tor auomp-t, eolicltatlon, and conspiracy is 75% of Uu:nantJO fur the ournplatect -crime {RCW 9.94A.595). 

C. If the court orders a. duadiy weapon cmhonco:mant, usa the epp!lcable enhanceme-nt shetliit& on·page~ Ul-8 or 111~0 to 
oalculate: the enhanced Gt'Jnlonco. 

D. Jf a sentence Is one yaal!' or teus: c::ornrnunlty CU$tody may be orde:ted for up to·one year (Soe RCW 9.94A.545 for 
applleablo situations). 

E. When a court santt.'!nc.es an offender to tha custody or the Dept of Corr-Gctions, the court shall ula.o uontance tne offender 
to community custody for tho rangG of 18 10 30 months, 01· to tho pariod ·~<'Jf" earned release, whichever is longer (I~CW 
9.94A715). 

F. For a finding that this offensfl.1 wae oommHtod with s:r'lxunl motivnllon (RGW £U:14A.533(8)} on or ntk~r 7/01/2005, seotH:tage 
IH-.10, SGX\.Jal Motiv'?fhon Enhancement-- Fonn C. • 

(a. If the cui-rent offense wns. a geng~related fr~lony and the court found tha offender involved u minor In the oommlsslon of·tho 
offense by threat or by compe!'1Satfon (RCW 9.94A.l333), the standard aantenQing range for the current offans~ Is multiplied 
IJY 12!l%. See I~OW 1Ul4A.533(10). 

SUJtutory maximum .scntonoe Is 120 rnontl1s (10 yoans} (RC~V 9A20.021) 

Althnugh lira W~:1.vhh1gltm S'umttnf.-'in~t Unidtti!Ue•.<: (:ommuswn tio<:s all t/mllf l)tm to mr:mre the w:cUI'<J<:.·y IJ{II.\'Jl!lhlh:lttlmr.r;. 1/w. S<'JlNHfJ. ,\lwm,o;nn.• 
NI/Ntdlfti ttl fii'I,.W}c/it Wt.'ii.Y.fall.r.W fn WOSI t,YMi!N hut rfn Jll?t fUH'tU' f1fl f11WlllUlllliUil8. tf{ I}W ,';fl'ffl'bliJ 1'!1/l!,'f, !f,I'OIIjfJltf <til,\' l.'NtJf'.l< or fJ.mi.~.'fl'OttJt. U'V' 

Jtllfi¥1NI'rt~ you to ''~tlnrJ limn tn Jlw ~'{1.-rl(ltm:in~t;. OutdtJ!IniJ.'>' ( ".onmtirt#vn. 

Adult Sentencing MliiiHI<ll :wuu 





AI?ULT HISTORY: 

UNLAWFUL POSSESSION OF A FIREARM*, FIRST DEGREE 
-kE:ocli #roarrn p0.!'5S.:assed undor this sn•clion 1!::.1 o sopon:J/<) offensa 

(RCW 0.41.040(1)) 
CLASS 8 • NONVIOLENT 

I. OFFEN DE~ SCORING (~CW 0.94A.525(7)) 

t-inter nwubet of felony cr:mvtctionn. ___ X1P 

JUVENILE HIBTOHY: 

Enter number of serious. vmlant and vlolant felony disp-o$1tiotm ...... 

Enter number of nonviolent felony -di£oposltlorm .............. "'""" 

OTHtSH curm.I:E.NT Of!'ftl::NSSS: (Other ourrent ofians~s whloh do not ,ant'..ompass. the .$t'JflW aonduot cotn'lt In offender score} 

Ertter nun'Jber of uthor felony convictions~:~- ................................................... ,,, ............................ --... ___ "1 

STATUS: Was the offender on commlmily oustody o_n the data tho currant offense wfis: eomrn!tted? (!_f yes), 

Totnl tho last colurnn to get tha Oftt>nder seoro 
(Round down to thl;) nliia~st Whole number) 

A. 

l!TANI)ARD 
(LEVEl VU) 

+ 1 

€3, The rt:HiQO for attempt, solipltatron, Nr'ld conspiracy is 75% of the n:u1ge for tho completed crime (RCW 9.D4A,690). 

C. If the offender Ia a Crlmlaallltl'eet Gang Member or ASsoollilla at the time of tho offense of Unlawful Possos•lon 
of o Firearm In the First or SoconcJ D>otJrea. then tho offonder Is eligible for Community Custo<ly un<Jor RCW 
9.9,1A.715(1). 

D. If the offender IG convictod under section 9.4 ·1 ~040 for Unlawfu~ P.osuczsion of a Firearm in tho First or Second 
Degrao .ru:lSf for tho £eio-py crimHs of Theft Of a f!'irearm or Poasesslon of a Stolen Flroarm, or both, then the 
nffondef shall smve consooullvo :sontenco.n, 

E. For a R11<1ln§ that this offtmse was <>t>mmltled with sexual mnlivatlon (RCW IJ.94A.5:i3(!l)) on or afler 710112006. 
see p~JtJ(().llkiO, Sexual Motivation !Znhanoarnont ..... Form c. 

F. If the current Offanse w~s a -gang~related felony and tho court found the -(.lffenda~ lnvnlved a minor In the 
cotrunisslon oi the of1ens~1 by tt1raat or b,Y oornpensi!ltlon {RCW 9.94A,83S). the standard s:entenGlng range for ttlJJ 
cummt offense Is multipllect by 125%. Sae FI.CW 9.94A.5:l3(10). 

$1al!!lory maximum sontenao Is 120 monflw (10 yaars) (FICW!)A.20.021(l)) 

Ill. SeNTENCING! OPTIONS 

Work l'i:U1l<O Camp; lt>r eligibility ond sentencing rules see RCW IJ.04A.690. 

II. Drug Offlmcter Ser1tandng Allernative; for <>IIUII:>IIity ami sentencing rules see RCW 9.94A.660 . 

. 'fltiwugh tlw H'u:xbiunton SenMtming Guidelitlt"S c.'tJmmis.umr dotN~ tiff lhf'll if (.wu ICJ a,'i:SIIf'<llhH at•cmt'l!C:_Y Q{ !Or puldwmltw/f, the ~Ct,.ll'ltl}tt -Sh(ft!l.!t nrf' 
lmendwi WJll'tWI(/1! .(!S.H/iltllH-"l.l In most f,VISIJ.t Inti do not ~~rlt•(fr u!J f.Htrmutatlomr tljJfw ;seonng rultt.~. ({ymtfind tm,}' (U'rt>t\'i fir mmsswns, w¢ 

etwaurngt• ).'(JU 1v ~·t•porlth.m tu Jllf! S~WliNfU/ttp Cintdclim!"'' Cmnmisswn. 





NO. 32002·2-III 

COURT OF APPEALS 

DIVISION III 

STATE OF WASHINGTON 

In re the Personal Restraint Petition of ) 

STEVEN LOUIS CANHA, 
) BENTON COUNTY 
) NO. 07 1 01052 5 

Petitioner. 
) 
) CERTIFICATE OF SERVICE 
) ____________________________ ) 

I certify under penalty of perjury under the laws of the State of Washington that on this 
___ day of March, 2016, I caus.ed a true and correct copy of the SUPPLEMENTAL 
BRIEF OF PETITIONER and to be served on: 

COURT OF APPEALS, DIVISION III 
Attn: Renee Townsley, Clerk 
500 N Cedar St 
Spokane, W A 99201 

E-FILE 



03/18/2018 08:08 FAX 508 775 0778 DENNIS W. MORGAN LAW OFF 

BENTON COUNTY PROSECUTOR'S OFFICE 
Attn: Andrew Kelvin Miller 
7122 W Okanogan PI, Bldg A 
Ke1mewick, WA 99336-2359 
prosecuting@co. benton. wa.us 

STEVEN LOUIS CANHA #321815 
Coyote Ridge Corrections Center 
PO Box 769 
Co1mell. W A 99326 

ISW.MORGAN 
Attorney for Petitioner. 
P.O. Box 1019 
Republic, W A 99169 
Phone: (509) 775-0777 
Fax: (509) 775-0776 
nodblspk@rcabletv.com 

141003/003 
--~-----

E-MAIL 

U.S. MAIL 



NICHOLS LAW FIRM PLLC 

March 16, 2016- 11:48 AM 
Transmittal Letter 

Document Uploaded: 320022-For filing. Brief of Petitioner Canha 320022.pdf 

Case Name: State v. Steven Canha 

Court of Appeals Case Number: 32002·2 

Party Respresented: Petitioner 

Is This a Personal Restraint Petition? !ZI Yes 0 No 

Trial Court County: B~nton - Superior Court# 07-1-01052-5 

Type of Document being Filed: 

Designation of Clerk's Papers 

Statement of Arrangements 

Motion for Discretionary Review 

Motion:_ 

Response/Reply to Motion: __ 

Brief 

0 

D 

D 

0 
0 

0 

D 

D 

D 

0 

0 

0 
0 

0 

0 

Statement of Additional Authorities 

Affidavit of Attorney Fees 

Cost Bill 

Objection to Cost Bill 

Affidavit 

Letter 

Electronic Copy of Verbatim Report of Proceedings- No. of Volumes:_ 
Hearing Date(s): __ _ 

Personal Restraint Petition (PRP) 

Response to Personal Restraint Petition 

O Reply to Response to Personal Restraint Petition 

0 Petition for Review (PRV) 

D Other: __ _ 

Comments: 



No Comments were entered. 

Proof of service is attached and an email service by agreement has been made to prosecuting@co.benton.wa;us. 

Sender Name: Kristina M Nichols- Email: wa.appeals@gmail.com 

I 



COURT OF APPEALS 

DIVISION III 

STATE OF WASHINGTON 

In re the Personal Restraint Petition of 

STEVEN LOUIS CANilA, 

Petitioner. 

) 
) BENTON COUNTY 
) NO. 07 1 01052 5 
) 
) CERTIFICATE OF SERVIC:E 
) 
) 

I certify under penalty of pe1jury under the laws of the State of Washington that on this 
J~day of March, 2016, T caused a true and correct copy of the SUPPLEMENTAL 
BRIEF OF PE17Tl0NER and to be served on: 

COURT OF APPEALS, DIVISION III 
Attn: Renee Townsley, Clerk 
500 N Cedar St 
Spokane, WA 99201 

E-FILE 



BENTON COlJNTY PROSECUTOR'S OFFICE 
Attn: Andrew Kelvin Miller 
7122 W Okanogan Pl, Bldg A 
Kexmewick, WA 99336<Z359 
;Rrg~ecuting@oo. b§?Ilton. wa,l:l§ 

STEVEN LOUIS CANHA #3218 1 S 
Coyote Rid,!?;e Corrections Center 
PO 7o9 
Colmelt W A 99326 

IS W:-iv.rOROAN 
Attor11ey for Petitimler. 
P.O. 1019 
Republic, W A 99169 
Phone: (509) 775-0777 
Fax: (509) 775-0776 
pQd b1 spk@tQf!b lS~tJL 1£.Cm 

-:t; c c: 7 

-----

E-MAIL 

U.S. MAIL 



Document Uploaded: 

Case Name: 

Court of Appeals Case Number: 

Party Respresented: 

Is This a Personal Restraint Petition? 

Type of Document being Filed: 

Designation of Clerk's Papers 

Statement of Arrangements 

Motion for Discretionary Review 

Motion: 

Response/Reply to Motion: __ 

Brief 

NICHOLS LAW FIRM PLLC 

March 16, 2016 - 2:35 PM 
Transmittal Letter 

320022-corrected pos page.pdf 

In re Personal Restraint of Steven Louis Canha 

32002-2 

Petitioner 

[Z] Yes No 

Trial Court County: Benton - Superior Court# 07-1-01052-5 

Statement of Additional Authorities 

Affidavit of Attorney Fees 

Cost Bill 

Objection to Cost Bill 

Affidavit 

D Letter 

Electronic Copy of Verbatim Report of Proceedings- No. of Volumes: __ 
Hearing Date(s): __ _ 

Personal Restraint Petition (PRP) 

Response to Personal Restraint Petition 

Reply to Response to Personal Restraint Petition 

Petition for Review (PRV) 

Other: __ _ 

Comments: 



proof of service pages 

Proof of service is attached and an email service by agreement has been made to prosecuting@co.benton.wa.us. 

Sender Name: Kristina M Nichols- Email: wa.appeals@qmajl.com 


