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ASSIGNMENTS OF ERROR
1. The sentencing court failed to _conduct a comparability analysis
of the California and Oregon convictions.
2. Defense counsel did not prc;vidé effective assistance of counsel
at the sentencing hearing.
3. Appellate counsel did not provide effective assistance of counsel

on appeal.

ISSUES RELATING TO ASSIGNMENTS OF ERROR

1. In the absence of a comparability analysis involving foreign
convictiéns must the case be sent back to the sentencing court to conduct
that analysis? |

2. Was Steven Louis Canha denied effective assistance of counsel
as guaranteed by the Sixth Amendment to the United States Constitution
and Const. art. I, § 22 at the sentencing hearing?

3. Was Mr. Canha denied effective assistance of counsel on appeal
When ;che appellate attorney failed to raise the issue of the trial court’s fail-

ure to conduct a comparability analysis of the foreign offenses?



STATEMENT OF THE CASE

Mr. Canha was sentenced on August 7, 2008, to one hundred and

fifty-four (154) months in prison based upon convictions for two (2)

counts of second degree assault and two (2) counts of unlawful possession

of a firearm in the first degree.

The Judgment and Sentence contains the following information
under Paragraph 2.2:
CRIME DATE OF | SENTENCING DATE OF | Aor] | TYPE
SENTENCE | COURT (County & | CRIME Adult, | OF
. ) State) Juv. CRIME
1 { Hindering Prosecution January 6, | Jackson County Circuit | November | A NV
2005 . Court, Oregon 9, 2004
2 | Criminal Mischief in the | November Klamath County Cir- | July 22, | A NV
First Degree 20, 2001 cuit Court, Oregon 2001
3 | Felon in Possession of a | September | Jackson County Circuit | August 4, | A NV
Firéarm 29, 2000 Court, Oregon 2000
4 1 Manslaughter August 5, | California October A sV
1991 18, 1990

(Appendix “A”)

The trial court failed to conduct a comparability analysis. The

transcript of the sentencing hearing (Appendix “B”), mislabeled as August

_ 8, 2008, contains the foliowing exchange:

THE COURT: Okay. Mr. Swaby [defense
counsel], anything else you’d like to say?

MR. SWABY:I haven’t actually allocated
[sic] at all yet, your Honor, and I -- the court
doesn’t have before it the facts of the man-
slaughter. I mean, the court obviously can
take into account there was a manslaughter
conviction, but it doesn’t have the facts. So,




- I’'m not sure how much I want the court to
rely on those.

You heard the trial. You heard what is .
alleged to have happened. You heard my
client T think very candidly say at trial,
“What they’re saying isn’t impossible. I do
not believe I did that, but 'm not saying it’s
impossible.”

(RP 119, 1. 20 to RP 120, 1. 7).
Other thén’ the mention of the manslaughter conviction defense
counsel did not raise the issue of the sentencing court’s need to conduct a
compafability analysis. |
The Court went on to impose sentence:

The court is going to impose a sentence of
43 months on Count I, 43 months on Count

- II, 41 months on Count III, 41 months on
Count IV, 41 months on Count III and
Count IV will be run consecutive for a total
of 82 months. 43 months on Counts I and II
will-run concurrently with those 82 months.
So, that will be a total of 82 months. An ad-
ditional 36 months for firearm enhancement
in Count I. Additional 36 months for the
firearm enhancement in Count II. A total of
154 months.

(RP 121, 11. 8-17)
Mr. Canha appealed his convictions. The Court of Appeals, in an
unpublished opinion (27426-8-III), affirmed his convictions. (Appendix

“Cﬂ?)




Appellate counsel did not raise the issue of the lack of a compara-
bility anatysis. There was no stipulation on the record concerning the
comparability of the Caiifornia and Oregon offenses.

'A Mr. Canha challenged the trial court’s denial of his suppression
motion, raised avdouble-jeopardy issue with regard to firearm enhance-
ments, and claimed ineffective assistance of counsel for failure to request
a voluntary intoxication instruction.

Mr. Canha timely filed a Personal Restraint Petition (PRP). He
again raised the issue of ineffective assistance of counsel, but this time it
related to failure to request a lesser included offense instruction. The
Court of Appeals dismissed the PRP on July 11, 2012, under Cause Num-
ber 30598-8-111. (Appendix “D”) |

On October 14, 2013 Mr. Canha filed a Métion to Modify or Cor-
rect Judgment and Sentence (J &-S) in Superior Court. (Appendix “E”)

The Superior Court entered an order transferring the motion to the
Court of Appeals as a Personal Restraint Petition that same date. (Appen-
dix “F”) |

The Court of Appeals dismissed the PRP as untimely, frivolous
and improperly successive. Mr. Canha sought review by the Washington

State Supreme Court. In an order dated April 6, 2015, the Supreme Court




remanded the case to the Court of Appeals to review, on the merits, the is-
sues raised in the PRP. (Appendix “G”)
The Court of Appeals ordered supplemental briefing by an order

dated January 14, 2016. (Appendix-“H”)

-SUMMARY OF ARGUMENT

Whenever the State seeks to use a foreign conviction as a basis for
increasing a defendant’s offender score, a-comparability analysis must be
conducted by the sentencing court. Failure t(; conduct the comparability
analysis is a deprivation of due process under the. Fourteenth Amendment
to the United States Constitution and Const. art. I, § 3.

If defense counsel does not challengé the use of the foreign convic-
tions, in the absence of a comparability analysis, a defendant is deprived
of his constitutional right to effective assistance of counsel under the Sixth
Amendment to the United States Constitution and Const. art. I, § 22.

If appellate counsel fails to recognize an issue that has éonstitu—
tional implications, then an appellant is deprived of his constitutional right

to effective assistance of counsel under the same constitutional provisions.




ARGUMENT

I. COMPARABILITY ANALYSIS
A.E California Conviction

The sentencing court did ‘not conduct a comparaBility analysis.
The State did not provide any underlying judgment and sentences on the
foreign convictions in California and Oregon. Defense counsel, by merely
mentioning the California manslaughter conviction, did not challenge the
lack of the comparability analysis. His presentation was insufficient to
alert the sentencing court to the need to conduct that analysis.

Where a defendant’s criminal history in-
cludes out-of-state convictions, the SRA re-
quires these convictions be classified “ac-
cording to the comparable offense defini-
tions and sentence provided by Washington
law.” Wiley [State v. Wiley, 124 Wn.2d 679,
880 P.2d 983 (1994)] at 683 (quoting RCW
9.94A.360(3)). To properly classify an out-
of-state conviction according to Washington
law, the sentencing court must compare the
elements of the out-of-state offense with the
elements of potentially comparable Wash-
ington crimes. State v. Morley, 134 Wn.2d
588, 606, 952 P.2d 167 (1998); Wiley, 124
Wn.2d at 684, State v. Weiand, 66 Wn. App.
29,31-32, 831 P.2d 749 (1992).

State v. Ford, 137 Wn.2d 472, 479, 973 P.2d ;452 (1999). See also: Per-
sonal Restraint of mefa?d, 150 Wn. App. 787, 793, 209 P.3d 507

(2009).



The State has conceded that the January 6, 2005, hindering prose-
cution conviction from Oregon does not qualify as a felony under the
. Laws of the Statec of Washington. Rather, it is equivalent to rendering
criminal assistance second degree. See: RCW 9A.76.080.

On the other hand, the State continues to claim that the California
voluntary manslaughter conviction, and the convictions for criminal mis-
chief in the first degree and felon in possession of a firearm in Oregon, are
comparable to Washington felony offenses.

The State asserts that the California voluntary manslaughter con-
viction is comparable to Washington’s definition of second degree murder.
It is not.

California Penal Code (CPC), Section 192 states:

Manslaughter is the unlawful killing of a

human being without malice. It is of three

kinds:

“(a) Voluntary -- upon a sudden quarrel or
_ heat of passion.

(b) Involuntary -- in the commission of an
unlawful act, not amounting to a felony;
or in the commission of a lawful act
which might produce death, in an unlaw-
ful manner, or without due caution and
circumspection. This subdivision shall
not apply to acts committed in the driv-
ing of a vehicle.

(¢) Vehicular -- ....

(Emphasis supplied.)




Manslaughter, in California, requires that the killing be “without

- malice.”

California Penal Code, Section 188 states: .

Such malice may be express or implied. It
is express when there is manifested a of de-
liberate intention unlawfully to take away
the life of a fellow creature. It is implied,
when no considerable provocation appears,
or when the circumstances attending the kill-
ing show an abandoned and malignant heart.

When it is shown that the killing resulted
from the intentional doing of an act with
express or implied malice as defined above,
no other mental state need be shown to es-
tablish the mental state of malice afore-
thought. Neither an awareness of the obliga-
tion to act within the general body of laws
regulating society nor acting despite such
awareness is included within the definition
of malice. '

(Emphasis supplied.)

The definition of maiice in CPC § 188 precludes and counters the
State’s argument that it is comparable to second d@gree murder in the State
of Washington. Second degree murder is an intentional act without pre-
meditation. |

Thus, since CPC § 192 requirés that the killing be “without mal-

ice;” it negates intent.




Mr. Canha also contends that CPC § 192(a) is neither comparable
to first degree manslaughter (RCW 9A.32..060(1)) nor second degree man;
slaughter (RCW 9A.32.070(1)).

RCW 9A.32.060(1) provides:

A person is guilty of manslaughter in the
first degree when:

(a) He or she recklessly causes the death of
another person; ....

When CPC § 192(a) is compared to RCW 9A.32.060(1)(a) it is
readily apparent that the definitions set forth different elements. Death is"
an element of both definitions. However, CPC § 192(a) does not contain
the element of “recklessness.” RCW 9A.32.060(1)(a) does not include the
element of “a sudden quarrel or heat of passion.”
RCW 9A.08.010 (1)(c) defines recklessness as:
A person is reckless or acts recklessly when
he or she knows of and disregards a substan-
tial risk that a wrongful act may occur and
his or her disregard of such substantial risk
is a gross deviation from conduct that a rea-
sonable person would exercise in the same
situation,
“Reckless conduct, ... includes a subjective and objective compo-
nent. Whether an act is reckless depends on both what the defendant knew

and how a reasonable person would have acted knowing these facts.”

State v. R.H.S., 94 Wn. App. 844, 847, 974 P.2d 1253 (1999).

-9.-



The State did not supply any information to the trial court with re-
gard to the underlying facts of the California manslaughter conviction.
- The State did not present a judgment and sentence from California to the
sentencing couft.

“... [W]here prior out-of-state convictions are used to increase an
offender score, the State must prove the conviction would be a felony un-
der Washington law.” State v. Ford, supra, 480.'

| The Ford Court went on to note at 482:
In accordance with ... basic principles of
due process, Washington courts have long
held “that in imposing sentence, the facts re-

lied upon by the trial court must have some

basis in the record.” State v. Bresolin, 13
Wn. App. 386, 396, 534 P.2d 1394 (1975)
(Emphasis added). [Citations omitted.]

RCW 9A.32.070(1) provides: A person is guilty of manslaughter
in the second degree when, with criminal negligence, he or she causes the
death of another person.”

RCW 9A.08.010(1)(d) defines criminal negligence as follows:

A person is criminally negligent or acts with
criminal negligence when he or she fails to -
be aware of a substantial risk that a wrongful
act may occur and his or her failure to be
aware of such substantial risk constitutes a
gross deviation from the standard of care
that a reasonable person would exercise in
the same situation.

-10 -




Mr. Canha’s plea to the California manslaughter conviction was
based upon CPC § 192(a). He asserts that second degree manslaughter in
Washington may be equivalent to the definition of manslaughter under
CPC § 192(b) which states:

Involuntary -- in the commission of an un-
lawful act, not amounting to a felony; or in
the commission of a lawful act which might
produce death, in an unlawful manner, or
without due caution and circumspection. ...
The only factual predicate that the State set forth in its original
brief is as follows:
The peoplé’s reasoning for this sentencing
on this murder case is that apparently there
was a lot of contact between victim and the
defendant and that this appears to be a hom-
icide that took place during a sudden quar-
rel.

(Appéndix “J” of State’s brief, p. 2, 11. 13-17)

These factual predicates are insufficient to meet any of the defini-- |
tions in Ch. 9A.32 RCW pertaining to homicide. Moreover, Mr. Canha’s
plea was as to CPC § 192(a) as opposed to CPC § 192(b).

B. Oregon Convictions

(1) Criminal Mischief in the First Degree

-11 -



The State claims fhat a conviction for criminal mischief in the first
degree under ORS § 164.365 is equivalent to second degree malicious
mischief in the State of Washington.

ORS § 164.365(1) currently states:

A person commits the crime of criminal

mischief in the first degree who, with intent

to damage property, and having no right to

do so nor reasonable ground to believe that

the person has such right:

(ﬁ) Damages or destroys property of anoth-
' ZrAi)In an amount exceeding $1,000.00

Mr. Canha’s conviction for criminal mischief in the first degree
occurred on November 20, 2001. |
, In 2001 the monetary level for first degree criminal mischief was
$500.00 in Oregon. In 20011former RCW 9A.48.080(1) had a mohetary
level of $250.00. |

Mr. Canha asserts that the iséue of monetary levels between the

| two (2) statutes is not the controlling factof as to whether or not the two
(2) offenses are comparable.
ORS § 164.365(1) requires both intent and a lackb of juétiﬁcation.
RCW 9A.48.080(1) requires that the act be “knowing and mali-

cious.”

=12 -




The differing language between the respective statutes calls into
question whether or not they are indeed comparable. In the absence of the
comparability analysis, along with defense counsel’s failure to direct the
Court to the need to conduct a comparability analysis, the offense should
not have been included in the offender score.
... [Flundamental principles of due process
prohibit a criminal defendant from being
sentenced on the basis of information which
is false, lacks a minimum indicia of reliabil-
ity, or is unsupported in the record. [Cita-
tions omitted.]

State v. Ford, supra, 481.

The record, at this point, and during the sentencing hearing, is in-
sufficient to have allowed the inclusion of the Oregon conviction for pur-
poses of sentencing.. “[Where the State offers no evidence in support of
its position, it is impermissible to place the burden of refutation on the de-
fendant.” State v. Ford, supra, 481.

(2) Felon in Possession of a Firearm

ORS § 166.270(1) states:

Any person who has been convicted of a
felony under the law of this state or any
other state ... who owns or has in the per-
sons possession or under the persons custo-
dy or control any firearm commits the crime

of felon in possession of a firearm.

(Emphasis supplied.)

-13 -




RCW 9.41.040(1)(a) provides, in part:

A person ... is guilty of the crime of unlaw-
ful possession of a firearm in the first de-
gree, if the person owns, has in his or her
possession, or has in his or her control any
firearm after having previously been con-
victed ... in this state or elsewhere of any
serious offense as defined in this chapter.

(Emphasis supplied.) .
RCW 9.41.040(2)(a) provides, in part:

A person ... is guilty of the crime of unlaw-
ful possession of a firearm in the second de-
gree, if the person does not qualify under
subsection (1) of this section for the crime of
unlawful possession of a firearm in the first
degree and the person owns, has in his or her
possession, or has in his or her control any
firearm:

@) After having previously been convict-
ed ... in this state or elsewhere of any
felony not specifically listed as prohib-
iting firearm possession under subsec-
tion (1) of this section ....
(Emphasis supplied.)
ORS § 166.270(1) does not require that the felony be a “serious
felony.”

The Oregon conviction for felon in possession of a firearm oc-

curred September 29, 2000. It appears from Mr. Canha’s criminal history

-14 -




that the only other felony he had at that time was the California man-
slaughter conviction.

Mr. Canha does not argue that the California manslaughter convic-
tion was not a felony. The question is whether or not it was a éerious fel-
ony. If it is not comparable to second degree murder, first degree man-
slaughter or second degree manslaughter under the definitions contained
'in the Washington statutes, it is not a “serious felony.”

The State relies upon the fact that there was a stipulation at trial
that Mr. Canha had previously been convicted of a “serious felony.” Mr.

Canha asserts that that stipulation should not be carried over to sentencing.

~ Defense counsel’s representation was defective for not ascertaining

if the voluntary manslaughter conviction was comparable to a serious of-
fense in Washington. (See: IL. (a), infra)

Mr. Canha contends that a comparability analysis is required with
regard to the California manslaughter conviction and whether it would
constitute a felony under the Laws of the State of Oregon. If not, then this
conviction should not be included in his offeﬂder score.

II.  INEFFECTIVE ASSISTANCE OF COUNSEL

To demonstrate ineffective assistance of
counsel, a defendant must make two show-
ings: (1) defense counsel’s representation

was deficient, i.e., it fell below an objective
standard of reasonableness based on consid-

-15 -



cration of all of the circumstances; and (2)
defense counsel’s deficient representation
prejudiced the defendant, i.e., there is a rea-
sonable probability that, except for counsel’s
unprofessional errors, the result of the pro-
ceeding would have been different.
State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995).

A. Trial Counsel

Defense counsel’s performance at the sentencing hearing was defi-
cient. It was also prejudicial since the trial court included offenses in the
offender score without the required comparability analysis.

Removal of the out-of-state convictions from the offender score
would result in a substantial reduction in the standard range sentences for
second degree assault and unlawful possession of a firearm first degree.
(See Appendices “I” and “J”)

Mr. Canha maintains that the circumstances in his case are similar
to ‘what occurred in State v. Crawford, 128 Wn. App. 376, 115 P.3d 387
(2005), and In re Personal Restraint of McCready, 100 Wn. App. 259, 996
P.2d 658 (2000).

In the McCready case, neither the State nor defense counsel ad-

vised the defendant that he was subject to a mandatory minimum term.

McCready rejeéted the State’s plea offer, went to trial and was convicted.

_16-



He then became aware of thc fnandatory minimum term at sentencing. It
was imposed on him.

- By fneans of a PRP, McCready alleged that his attorney’s perfor-
mance was deficient and that the deficiency was prejudicial because he
would have accepted the State’s offered plea if he had known about the
mandatory minimum term. The McCready Court, at 265, accepted the pe-
tition and remanded for further proceedings. |

Crawford also involved an issue of a méndatory minimum term.
This time it was life without parole. It invcﬂved the failure to investigate
and examine a Kentucky conviction prior to trial and avoiding a 1nitigati0n ‘
package or engaging in intensive plea negoﬁations.

The Crawford Court concluded at 384-85 that Crawford was “de-
nied the effective assistanc_e’of counsel as well as procedural due process
... See also: Personal Restraint of Crawford, 150 Wn. App. 787, 209
P.3d 507 (2009) (recognizing that State v Crawford, 128 Wn.. App. 376
was overturned in State v. Crawford, 159 Wn.2d 86, 147 P.3d 1288
(2006); finding that ineffective assistance of counsel because the out-of-
state conviction was neithér legally nor factually comparable to a Wash-

ingfon offense qualifying for a persistent offender sentence).

-17 -




B. Appellate Counsel
“Illegal or erroneous sentences ... may be
challenged for the first time on appeal.”
State v. Nitsch, 100 Wn. App. 512, 519, 997
P.2d.1000, review denied, 141 Wn.2d 1030
(2000).
State v. Rice, 159 Wn. App. 545, 571, 246 P.3d 234 (2011).
* Mr. Canha’s éentence is an erroneous sentence due to the fact that
the trial court did not conduct the comparability analysis.

Counsel on appeal failed to recognize the sentencing court’s fail-
ure. “A sentencing court acts without statutory authority under the Sen-
tencing Reform Act of 1981 when it imposes a sentence based on a mis-
calculated offender score.” Personal Restraint of Johnson, 131 Wn.2d
558, 568, 933 P.2d 1019 (1997).

By failing to conduct a comparability analysis the sentencing court
imposed a sentence based on a miscalculated offender score. The miscal-
culation resulted in a sentence exceeding that authorized under the SRA.

Mr. Canha is entitled to proceed with his PRP for the following
reasors: |

1. The Supreme Court’s Order; and

2. Statev. Mandanas, 163 Wn. App. 712, 262 P.3d 522 (2011).

The Mandanas Court was dealing with a successive appeal which

raised new issues. The »Court ruled at 716-17:

-18 -




The general rule is that a defendant is pro-
hibited from raising issues on a second ap-
peal that were or could have been raised on
the first appeal. State v. Sauve, 100 Wn.2d
84, 87, 666 P.2d 894 (1983); State v. Jacob-
sen, 78 Wn.2d 491, 493, 477 P.2d 1 (1970).

... [Olur supreme court stated in Sauve
that even an issue of constitutional import
cannot be raised in a second appeal:

Even though an appeal raises issues
of constitutional import, at some
point the appellate process must stop. -
Where, as in this case, the issues -
could have been raised on the first
appeal, we hold they may not be
raised in a second appeal. Nonethe-
less, defendant is not without a
remedy. He may choose to apply
for a personal restraint petition
under RAP 16.3, 16.4 and with a
_prima facie showing of actual preju-
dice arising from constitutional error
would be entitled to “a full hearing
on the merits or for a reference hear-
ing pursuant to RAP 16.11(a) and
RAP 16.12.”

100 Wn.2d at 87 (quoting In re Pers. Re-

straint of Hews, 99 Wn.2d 80, 88, 660 P.2d

263 (1983)). Similarly, Mandanas’s reme-

dy is through a personal restraint petition.
(Emphasis supplied.)

Moreover, as recognized in Personal Restraint of Dalluge, 152

Wn.2d 772, 787, 100 P.3d 279 (2004):

-19-




[TThe United States Supreme Court has rec-
ognized that a criminal defendant has a right
to-have effective assistance of counsel on his
first appeal of right. Evitts v. Lucey, 469
U.S. 387, 396, 105 S. Ct. 830, 83 L. Ed.2d
821 (1985). A criminal defendant’s first op-
portunity to raise an ineffective assistance of
counsel claim is often on collateral review.
See, e.g., Maxfield [Personal Restraint of
Maxfield, 133 Wn.2d 332, 945 P.2d 196
(1997)] at 344. '
Finally, based upon the Supreme Court order directing the Court of
Appeals to consider the PRP, there is no issue of preclusion. The Supreme
-Court has already made a determination that good cause exists for hearing

the petition. See: Personal Restraint of Johnson, supra, 567.
CONCLUSION

Mr. Canha has been denied bofﬁ effective assistance of counsel
and dﬁe process. As a result of these violations he has been actually and
substantially prejudiced by being sentenced to a term in prison that is over
and above his correct offender score.

As the Court noted in State v. Jackson, 129 Wn. App. 95, 106, 117
P.3d 1182 (2005):

... [W]e think that where the sentencing

court has neglected the proper statutory
comparison, the appellate court may exam-

-20 -



ine the elements of the foreign statute and, if
the elements are identical to those of a
Washington felony, determine the propriety
of the defendant’s offender score.

In Mr. Canha’s | case the sentencing court never conducted the
comparability analysis required by the SRA. The sentencing court’s fail-
ure to condﬁct the comparability analysis required by the SRA deprived
Mr. Canha of due process under the Fourteenth Amendment to the United
States Constitutibn and Const. art. I, § 3. Further, it violated the Statiltory
requirement that a comparability analysis be conducted.

Defense counsel never brought the lack of a comparability analysis
'to the attention of the sentencing court. Defense counsel provided ineffec-
tive assistance of counsel at sentencing. The brief mention of the Califor-
nia manslaughter conviction was insufficient to call the sentencing court’s
attenﬁon to the need for a éomparability analysis. The State also failed toA
raise the issue with the sentencing court.

Appellate counsel never raised the issue .of the lack of a compara-
bility analysié. This further exacerbated the constituﬁonal .Violations and
deprived Mr. Canha of the opportunity to present the issue on the initial

appeal. In the absence of a comparability analysis the sentencing is con-

stitutionally and statutorily defective.
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The Court of Appeals has the choice of conducting & comparability
analysis baged upon the documentation submitted to the Court, or, alterna-
tively, remanding the case to the trial court to conduct 2 comparability
analysis.

DATED this 16th day of March, 2016.

Respectfully submitted,

A)/\_l s/Hristina M. Nichols
/EENNIS W. MORGAN, WSBA #5286_\ KHISTINA M. NICHOLS, WSBA #35918

-

Attorngy for Petitioner. Attorney for Petitioner.
P.O.Box 1019 ' PO Box 19203

Republic, WA 99166 Spokane, WA, 99219-9203
(509) 775-0777 : (509) 731-3279

(509) 775-0776

nodblspk(@rcablety.com Wa.Appeals@gmail.com
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PSS RERAN
A =7 2008 I
B

FILED

BUPHERIQR COURT OF WASHINGTON JUDGNMENT DOCKET
COUNTY OF BENTON )
NO LB LT

STATE OF WASHINGTON HWa. 071010525

Plaintifr FELONY JUDGMENT AND SENTENCE (FJ8)
v, ! {23 Peison

CLERS ACTION REQUIRED:
BTB‘*IEN LOLIS CANHA {X] Restraining Order
" FRY Bireanms sights revoked

Dofesdiunt. I Clesk’s Actlon Rexnired, pura 4,3,4,3, 5.6 and 5.8
ShDs ‘
DOB: 027201966 BOSO #0713749

X HEARENG - ]
E A w;mm:ng hearing was held and the defndan, thodefendant's Taveyer and ths (deputy} prosecuting attomoy
WENe ptcsg:tm

I FINDINGS
Thers baing no yaason-why Judgment should ot be pronsiensed, the Coner FINDIS:

24 CURRENT OFRENSE®E)R The defendant was found guilty on. Juky 30, 2008
by §lples D] jveywverdict [ Jhench trial of:

LOUNY CRIME RCW 4 DATE OFCRIME
sy
1 ASRSAULE AN THE SECOND BRGRER . REOW ROL20/20007
. YAIGURLNME)
2 ASBAULT IN THE BRCOND BEGREE ROW 1OLLO2007
843602300 (e
3 UMLAWFUL, POSSESSION OF A RIRSARM 1IN THE FIRET | ROW ABLEZONT
DEGREE HSL 040003 n)
4 TNLAWFUL POSSESSION OF A PIREARM IN THE FIRET | ROW HYZOL2907
DECREE $A1040( ) (nY

{1 Fihe orime i drug offense, include the type of diig inthe second cohum.)

PELONY JUDGMERNT AND SENTENCE (FISY (Prizon}
{ROW 9.944, 800, 5050 WPE O 84.0400 (6£2008)
Page 1



¥

(X) a5 chirgod in the Amended Information.

{} ‘The court finds that the defendant fs suljeotto fude ing under ROW 9944712,

{X] The defendant used a firgavo i the commission of the-offense in Conn(y) .. Lang 11 ot TN
YA 602, RIIASIS. T

{1 The defemdant used o deadly weapon other then o ficesnn in the commissivn ofthe offense in Connt{s)

- ROW 85944602, S94AS33.

{1 Countis) e Vi0TRR o0 OF the Unifokm Condrotled Subatancss Act (VIICHA), ROW 69,5040 amd
ROWGH50433, took plage in o solrocl, school bus, within 1000 feet of the pedmeter of 2 sahuél grounds or within
FOOO fost of wschoo] bus soute stop desigaated by the schon) disteiet; or in a poblic park, public trangit vehiule, or
public transiy stop shaliery oy i, orowithin 1000 feet o the perimater of, u.¢ivie conter doglgnated s adrug-free sone
by « lngul government cuthority, or in a publiot ingrproject deak 1 hy-w Joeal governing suthority oa a druge
Froe o, A .

{] The defendant cammitted » oritae Snvalving the of methanph 3 bading its salis, § e
sulis-affsomers, when n fuvenilowas present oo wpon the g {xes-of 1§ in
Conpt(s) ~ROW 9944608, ROWE2.50.401(a), ROW 69.50.440.

11 Count_ 8 ;crimingd strent guagelated fefony offnse inowhich thed 4 Vs i, th d, o
aativited o minor i order-to volve thet sainor Iy the comnaission ofthe wffinse, Laws of 20Ul A6 5302,

11 Sount 15 the ovime oD aninwial possesslon of a fiesarns, The defeodant was o ord sEYest pany

ber-or iste swhen e defendy d the erlose, ROW 0.94A.545. :

1 Thead dastt con 3 [ ] vehdenine b dide { ] vehinular aueault prox ¥ 3 by drivinga vehicle
whileunder the influence of Intoxicsting Hauor ardeag or by theop fon o a vehiole in asekd and is
‘thepafons aviolent offerse. ROW 2.94A.030 .

[1 +ount Vi pting to elude s police vehisle and during the comenission.of tho m‘ma,ihe
defentdant endanpered one or more other thanthe defendant or the lawy officer, Laws
of 2008, ch.219 82, )

{} Count_ . s wilony i the Fxaion of whish thisJ dent used amotor velidele, ROW
46.20.285, . -

[] Tho defordantbag ook Jependency that has t to thin pff D). REW 0.948,607.

1 Thooimest 1 in Cotntés), involve(s) ! L REW 10,909,020

(] Cowms  Tend ¥ 1 this same 1t and coung a5 one crime in fetsrmining the

offendder soore ars RCW 9,944,589,

Qthereurrent convictiony listed wndor diffavons capse nunbery weedin eplemiatine the offender gonge gre

R CAURE NUMBER COUNTYSTATE

PELONY JUDGMENT AN SENTENCH. (FIS) (Prison)
{ROW Q044,800,508 WPP 1R 84,0400 (6/2008)
Page 2



2k CRIMINAL JISTORY RUW 9.84A.825; .
CRIME LIATE OF SEMTENCING COURT DATEOF Aord | TYPE

SEMTE y & Adul, | OF
‘}EN’I’E’NGL {County & Staie) CRIME | - CRIME
1| Hindering Prosecution Jamunry G, Jaskson Couaty Chronlt Novesmber A TV

- 2005 Court, Dregon B, 2004
21 Criminel Mischdef in the Fitst Tregres WNovembor Kilumath County Ciroult Jnty 22, A MY
20,2001 Court, Crogon. 2001
31 Pelopin Possossion of o Firearm Beptember Jackson Couty Cleait Angustd, A NV
. 22,2000 Conrt, Cragon 20060 -
43 Manstaughter AVPRELS, atiforiia Cratober 18, | A 5V
1901 1990
A
['] thed frtedd & affonse whil ity 43l .y i iy {adda one paind to
soors) ROW 9.944 S25
{31 Thepror joti Hsted as {a} stove, the court finds that they are ong of feose Yor
pummxcs of domrmmm[; the uﬂeudcr scorc ROW 2,944, 525,
{1 Thepior Yisted an - ahove, ae not eounted as polots but sy snhoncements

prasunnt to ROW 46,608,520,

238 SERTENCING DATA

LT | OFFENDER BERIOUS | STANDARD PLIS TOTAL STAMDARD | MAKMUM
N SCORE ] SNESE RANGE (notincluding | BNHANCEMENTS RANGH Gincluding | THIRM
: LEVEL erifancomaniny sohanvenmuns}
1 ¥4 v 4340 57 months Ves (Fircarm) 1093 months 10 yoors
320,000
F:3 7 w A3 to 57 raaniks Yeon (Fivearn) T8 10 93 months 10 yoors
$20,000
3 5 Vi 41 to 54 monthe 10 years
$20,000
4 8 Vil 41 to S4 months . 10 years
£20.000
LA ¢ anmx, {3} €xher dwadly weapant, (VY VLICEA, s proteated zone, (VHY Veh. Homs, Seo RCW 46/51 520
tid SN Ton, ROW 900A 83308 (SOF) Saxanl ponduct with o child Tor o Lo,
ROW H84K.533(9), (CRO) qnmimxx street gang Involving mdnor, (AR) end: t while ¥ toghude.
Forviolent offonses, most serions. offenssy, or arored offend ded 51 orplea
1 ara]] hued (108 :
4[] BXCEPFTIONAL SENTENCE. The count finds thet sut ial and Hing axist which justify an

exceptions! sentenoe
[} within [ bolow this standard tange’ iar CQounl(s) ........
[ ] obove ;xaor' durd range or £

16 sl siate sty that justice is best sorved by imposition afh 1 sant
abiove the standard range aad the sourt finds the exsiptionnd sentenoe fithers nmi is cnns!stem with tha
lotorests-of justioo and tho withe ing reform ast.

v

FELOMY MIRGMENT AND BENTHENCE (FI8) (Mison)
(ROWLI4A. SO0, S0S5JOWPE-CR 84,0400 (6/2008)
Pagu




L3 Aggravating factors were [} stipulated by the detondant, |} found by the court afier tho ucfcndam
watved jury winl, § 1 found'by a hury by !zpecml iulelmgmurv
Findiops of fact and i of law are hed In Appendix 24, [ Jury's speeinl § gastory i

‘The Prasecmting Attorney [T did [ did not

fyenck

2.8 ABILITY TOPAY LECAL FINANCIAL OBLIGATIONS. ‘1!1‘: cmtx‘t has idered the wmi owing,
the ¢ past, i futare ability to pay legasl fi inctiching the def £ }
esourees and the Hka!ilmad thatihe defendant's status will change.

£1 The court flnds that the defbndant bos the shillty or lieety fidure ability to pay theJopal Snancial obtgations
Iposed herein,. ROV SO4A 253

[ 1The following dinary i existihng make restiintion tnappropriots (ROW 9.544.753):

1 lr'ﬂm defendant hay the prosont misans o pay eosts of incarcesstion. RCW 28548.760.

¥EE. FUGNVIGNT .
3.4 The defendant BLALTY of the Counts snd Charges linted In Paragraph 2:1.

32 1] The CounDIBMISHES Counis 1o the sharglng o
3.3 1) TheDefendnnt fe found NOTGUILTY of Counis i the ol g 4l &
IV, SENTENCE AND ORDER

IT IS ORDBRED:
A% Defendant shallpay tothe Clexk of this Cour

RINRIN Restitution. ot
TOTAL QRIVERED: $.0
e ang Add diteny mny bo-wikheld snd provid ' 5 Clerkia D).
OV SO [ R Victin assessmant . ROW 768038
e %.Sen Atached, Court ensts, including HOW RO4A 60, 9048505, 10.01.160, 1046190
Cost B CTransportation posts on FEA Warramts isthis cose will be axsossed ot the curront lugal rate,
Ehr covts as assessed By the Clerk and sel Yorth iv the Cost B0 (o be anached wpon filing
of this Judgmontand Sentanee. [ R4 vosix and fees ave comested, a hearing must bg
requesied arthe thue of sestoncing)
BXYT 8 ) Extradition Costs ROW 544,120
. BCMAMTE $500 Fine ROW SA20.021;
L3 VAICBA chapter 6850 ROW, [ 1 VLICEA akli ¥ fine deferred doe 4o ind
R(ZW BO50.430
CORLDVECD % T t funed of RCW 544,760
Ly & {tnmw fabrdee ) ) pended due 1o indl . BOW 43434690
5 100 Felomy NS, cotlection few [] nm. frup i due 1o hardship ROW 43 43,7541
8 - s cosrs (Vehi A, 1t Vi 1oy Honselde only, 33000 )]
ROW 38.824830
3. Other conts for:
B WAL ROW 9,944,760
{ 7 Tha shovetotal dows not incinde all restitution or other lagal tinsncial obligations, which way be gethy later
order-of the cott. An Lrastitution omder dtay be 1, ROW 9.94A,.755. A restitution heaving:

[ 1 shalf beset by the prosecutar

FRLONY IUDOMENT AND SEMTENCH (FI8) (Brison)
(ROW 9.94A.500, 508 WPF QR 64.0400 (6/2008)
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{ 1is scheduled for

[ 1'The defendont waives any right to be prosent at any restitution hearing (sign initials);

[ JRESTUIUTION, Schedule auached,
{3 Restitution ordered nbove shall be paid joinily ond severalily with:,.
MaAME CAUSENUMBER

RN
{ 1 TheDey o Carrest] (OOCY orthe slerk of the i Jintely issue.a Not ¥ :H
Deduetion, ROW 2945, 7602, ROCW 2044, 760(8).
Al payiments shall be mnde in & weith the policies of the vlerk snd ona schedule established by tho
T3 £ € & § ¥ unless the eourt speoifically sers forth the rate hers: Wor
less thun $ per month SROEW DBA8.T60
Tlrw Hofendant &han repovtio the Benton Cowty Clerl, 7122 'W. Qlanopan, Fennewiok, WA and pmvtde
8 roquesied. MOW $.854. 7600730,
{ }'the coust ordara the defendans to pay costof incarcomtion ot the sateof & per day, (actual eosts notio
axcent 100 per day). (JLIE) ROW S9AA760, )
Fhe i i i ¥ bncithin jud ahall bear butorest froms the date of the Judgmed yontil
paymeniln Sl a1 the rute npplimhlf A0 etvil judpacnts, ROW 10,685,090, An xward of costs on anppent
againgt the defendant xuay be added to-the total lepat Teapio! ebligations. BOW 10073369,
IR The dnfcndam shadl pay up (0 $50.00 porinonth to be talon Hom emy the defendant ensns whilu inthe
fthe D ofCor This money dsto b 1 LRI Bt 1ol L2
ESB 5990 .
42 DA TES?M Tho 3 Jiatt mwa A binlogios) 3 1k & for pucposes o TINA idmﬁﬁmﬁmx ana&vsis
and the defondant shall fuuy peratein the . The i shinll be responsitie for
o privr to'the d 1 from ¢ ﬁCW 43,43/ ’754
| THIV TBSTING. The d dant shall au o HI\{ ROW70.24.340
43 OTHBER: )
A CONFINEMENT OVI?{R ONE YEAR, Thed i is {as foll
() CONFINEMENT. ROW 204A.588. I ot d mant 3 to the following tetm of rotal confinement i the
by of the Prep of Corrgotions (DOC):
LB raD . .
% iﬁ Months on Coont 1 &7 / B on Qout v
i LT b B
% o “‘4 th Count 1 ths on Count
(t [ Musiths pa Count h£11 ths on Count .
[} The confinement tme o Connt(s)_ : in{s) a dotory mind of . R

FELOMY JUDGMERIT AND SENTENCE [(FIS) (Idson)
TROW 294 A.500, 505X WPR CR 84,0400 (612003)
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' ‘ R ¢ "%\

2{’.(1;5 wonfinement tme anCount_ LA §Tnolud e ha 08 en for ?Iﬁwarm 11
eadly weapon [} VHICBA Ina g ¥arone {} of h H with fuventie present .
Agtoal ber of hs of tatal sonfl ordared ix; [ {/ Qe

Adl counts. ghatl be served conoorrently, except for the portion of thoss conds. for which there is an enhanoemont
s set forth gbove af Scctlon 2.3, and excupt for the folfowing counts whitch shsll be served sonpeeativelyr

e OIS KR AMD LV, .
This sentenee shatl mn ly svith the in oauseo ol )i
» bt vt sty other felony cause wot refered todnthis
Judgnront. REW K944 589, '
Confh ahall i fintely tndess ot b get fordls herer
b)) Thed st shall redit for thme seved priorte iy IF that i solely under thiz
souenumber, BOW 9,.944.505, Thetme served shall bevomputed by the Joif vnless the eredit forsime served
prior ke sentencing s spesifically set forth by tha sourty o
©) 1] Work lthie Frogram. ROW 9954600, ROW 22,08.410. Pha aourtfinds t}mi the-defendaot is pli;,ihle seped
i lkely to qualify for worlc othio grogram, The tourt i thatthe d serve the
work sthdoy Lipon H afwaskeilic thadefendwn shull ha el 1on
tosy for any ) of totat bjeet to the mndmmw i Beotion 4.2, Violstion of the
fitions of i dy Ty seseltin syetu to total 1 For ining time of sonfingment.

$hE R COMMUNITY PLA(“’?MENT or C()MMIINI’I‘Y r:usrmw CEodletarnvine whivh offonsey sye sligibie

for o veguived foy & o Yy nee ROW 2044700, 705, wid Ti8).

A% The defendant shall be-on § ! Y sustody Tor the longee oft
{1} the period of eatly roloase, ROW SO4A. FaRC !}(2) ar
{2 theperiod mposed by the sonxt, as Sllows:

Count 1. for g mnge from 18 w 386, th
Coung, I o aorapge Do 18 A\ A b
Coust foraeange from o &

(353 DOC shail gapervize the defendant AFDROC ehassified the dﬂfmﬂnnt i e A or B clek entegosion or, DOC
sinssifies the-guiendant e the O or D righ eateporion snd atlestone of the following apply:

defendant sommittad . cwirent or prier;

) fense Ly violentoffense | i) orime aaninstansmon KW G.08A11
iv) domestio vitdenes offense RCW 10.59.020 v} residentinl butggmx nifense
viyoffense for L ietivery. or g with intent to del 3§ 1 Tt galts,

isogagrs, and salts of isomers

vij) offense fordeliver of acontrolled substance to g minw; or attempl, solicitation or wnspim‘gvi,vﬁ“[
2t The conditions of community placement or community sustody include shemienl dependengy trentment

e defendant is subjeotso supervision under the Interstate compaet smeement, ROW 0.94A 745

While on } [ i dy, the d dans sholly €1y reportto.and he avitible for

with the assigned F i afficer as-di 15 (2} work ab Department of Correctionss
nppmmd vduention, cwployment and/or eommxmi(y mﬂtimtmn, 3y notity DOC ofany dhonge in defendant’s

ar ety (4)aot fed mept Ak v issond p iptions; (8)
noetuniawbilly sonizalisd sot whilcs ju o by (6) not v, tse;-oF posseas fieearms or

deampaition; (‘;} puy supervision fees as dotermined by the Dman:mcm: of Clovrectionss () perform affinnmtive orts

FELONY JURGMENT AN SENTENCE (FI8} (Prisbn}
CROW DB4AS00, S000NPE O 840400 (G/2008)
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A

B3

necessary to monitor oomplmnw wilthe tba orders of the: court ns xeguired by the L s0if of Cory {9) for”

sex offonsas, sul 10 ifd 1 by L3O (10} abide by any addidonal conditions tmposed
txy DOC under ROW 9.94A.720, The defendant’s residence looation and Hyiug srangements are subjwt o the
privrapproval 0[’ thas Iepartnent of Cor while in ity placement ox

gy for sox offund (& & under ROW Q8944710 may bo-extended for up o the Statutory mnximum term

of the sentencn.

The court ordess that during the period of supervision the defendant.shall;
{ ] novconsume sy alcohol

{ Yhaveoo withs

§ beenasin [ within [} outstde ol aypeollied geogt Joul t L 1wt

{ 7§ parti disthe following erhme-refntad teatonent or sonnsoling serviaes:

] d (73 tuntion for for T« vi { Yank gbuge {1

Bexith £ J onvpecmanagoment and £bily comply with ofl recompmandad restmsat.

[ ¥ coraply with-the following eritacrelated-prohibitk

{1 Other L

{47) For sentenius lmpused urtder RCW 9.94!&.‘? xz, the Indetenxinate Sentence Raview Boned may be togposs ather
conditions, RO s mends, In o emergeney, DOC may impose ether
congitions for a perfod nol to oxoced seven (7) working days.

Chonart O Teoatments I any cont ot ¥ hadlih or cheprost d 1 the
paust notify DOCand the 4 ust ral inf to DOC for the duration of incamwaxmn
wudnupesvision, ROW SO48.562.

OFF-LIVITES ORDER. (known drug teaflicken) ROW 10.65:020. The following rens are offiimits to the
duefendant while widaer the supervision of the y jaftor Dep ol O

V.. NOTICES AND SIGRATURES

LOLLATERAL AXTACK ON J’UBGMLN’ » Ay petition or Jon For eolk mmk on this.judgmnm and
sentense, inclading bat not mited 0 any personal potition, state hat aarpus.§ fou 10 vagato
Judgment, rmotion to withdrow guiity ples, motion for nevw wisl ormation to arrost jud, suust o fled within
ooeyenrof the fioal judgment dh i owtier, exeapt ug provided forin ROW 1073100, ROW 10:23.080

LENGEA OF SUPERVISION. For anoffense committed prior o July 1, 2000, the defsadant shadl undey
the cont’s )urisdiction and the pupsrvision of the Department of (‘)omwtlons for g period up toten years from the
dme of‘ Fron gondh i, whichevar isd £ ofall Ingat finocial

urdess the court the-orimingl Judgment anadditions! 10 yﬁm Tor an-offense commitied onor
afrer July 1, 2000, the-eourt shnll nstain Jrelsdiction over the dife For the parey of the offenders complisnce

with pay 4orf the tegal £ untilthe obdigation s tetely sntistied, v ey of tf
mmcimum Torthe crfme ROW 9, 941\ 766 and RICW 9.94A.505(5). The olorls of the court iy authoriud o eotlect

d fogal f it obiilgedd at sy Hme the offendter under the jurizdi of the.courd for purpeses
omts orhe logal ﬁimaial obligationg, ROW 9044 .76004) and REW S wm’ma(v&)‘

PRELONY JUDGWENT AND SEMNTENCE (FI8)-(Prison)
EROCW B.044 800, 805(WPF CR 84,0400 (6/2008)
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B3 MNOTICE OF INCOMEB-WITHHEOLDING ACTIOM, i ihe cowt bas not vrdered an dmmediate notics of payroll
deduction in Bection 4.3, youw ura notified that the Depariment of Corretions or the oledk of the court may issue &
notice of payroll deduetion withowt notios to you if you are prore than 30 days past due-in monthly paymoents in an
snonnt equal 10 or goeater T the amownt payable for one mond. ROW 98447602, Other income-withholding
aotion under ROW 2.94A.760 may boe taken withous fiother notice, ROUW D.804A. 7606,

84 QOMMUNITY CUSTODY VIOLATION (o) If you are subject o o fivst or dvia) hoaring and 1200
Finds that you comumiited the vickstion, you vy rewiva 28 n sanntion up (60 days of {1 per violati
ROW 9.04A.634, (b) [fyon have not pleted yo i term oftotal condi and you are subjeet 1o a
1hird viofation hearing and D{)C‘ finds tht you wmmim.d the vivlation, DOC may retuen you to.a stae comrestional
fholtity reserve up 1o the i 1 of your W 9.04A. '73’1(2)

A5 FIREAKME. Yousnust oaredintely survendor nny tett plistol 1 4 RRAY- DOL OWN B0
Possesy iy Hveatm untexu ymar x“i;v,ht m do LY is yestored by £ wurt oi‘ mmra. e contt-olerd shall fothmi %
eppry ofthy-d dand's deives's 1 3, or i the By ol'l
slong with thadate of gonvistion or ccsmmimman, ROW 9,4! 040, 941047

S8 MOTOR VERICLE: Wi court found in Srathon 2.0 thar you uged o motor in the af'the
offense, then the Dieg £ L s will ke yovedriver's Hoonse. The clodk of the court Is diredted do
fmmediately forward an Abrm aot-of C}ourt Reoord to the Department of Licensing, which must revoke your diver's
license, REW46.20.288,

#

60 FERER: .
EXONE i Open:- Court snd inthep of the defendant this dats; Q e =
_“,éj’ O ot :
DGR Y s
Iaoputy ¥ Attamey For I)efmdant
OFC WEBA# 9&004 WsBAY Brintapme:
Priot namer JULIE B LOMG Priotnmme: SWARY STRVEN LOUIR CADIRIA.

RORING YOGS S TATEMIENT: { acknowledge that T have lost mpright to-vote due 1o this folony eonvietion. 111 wn
reglstored to vote, my voter regiatration-will be cancelled. My right fo vote may bo mammd by s A mrdﬁoam of discohurge

issued by the sentenaing eonet, ROW 9944637, D) A court om&er issued by the the right, ROW
DALD66; oy A final order of discharge Insuesd by tho:dud uw bosxd, ROW 9496‘050, ord) A certifieato of
restoration isswed bythe governor, ROW 0.96.020. Voting before the dght is reatored is clasy O folony, ROW 92A.84:660.
'I‘cr‘mh:aﬁon of monito ot pestors wy ehghn fo vole,
P s 8l .
’ MMMW
Transt Print name: N
Tam o ertified inmrpreter of oF ma nmm has found e otherwise qualiffed 4o interpret; the
swhich the i 1 intzd this Judgment and For thy fant ito-that | o
CALBE NUMBER of this case:
A ¥ Clerleof this Court, cortify thut the foregoing
isn .
Full, true and correct copy of the fud, and § in the b itled notion now on record nthis offfoe,

WITHESS my hand.and seal of'the said Superior Court-afitxed this dote:

FHLONY JUDGMENT AMD SENTENOR (FJS} (Pﬁsnn)
{ROW 894A.500, 80500 P CR. 84,0400 (622008)
Pape B




Clark of sald County and Sate by;' . «Peputy

ke
IDBENTIFICATION OF BERFENDANT
S Mo Diate of Birth: 02/20/1986 . R
{Ifuo SID take fingeyprint wad for State Pateold)
FEI Mo Locak 113 No: 8109145
PON Mox §4 Nos §65-35-6675 -
Alins pame, 8N, OB Oiher,
Rupe: B Fthateity: Hex: W

{ Trtisponis
T JI'Nonddisponic

FINCGERPRINTSG ¥ sttest it I sowih 1 d in Conrt o this dopumentafiis his or her fingarprinis

- Doputy ClengBEiEE Dated: 58~ 7 = 8’/

FELONY JURGMEBNT AND SENTENCE (P18 {i*riwn)
{ROWQ.84A.500, SO53WPE CR $4.0400 (5/2008)
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SUPERIOR COURT OF WASHINGTON FOR BENTON COUNTY

STATE OF WASHINGTON, ) 3} {
Pinintiff, g WO G7-E-01082.5 ‘
v, i‘ COST BILL
ETEVE‘N LAOUIS CANIA, ;
Befendand, :;

The following eowrt costs huve been ncurrad by the county fu the shove-sniitled matter sud are owing

3 LSS
VILENG FEE 520000 % —
CLERI'S FEE ROR F'TA WARRANTS §
5 $__
L3 Bn .
SHERRIFIS SERVICE FEI sl T >
oS o) 8 LD $
8 %
JURY DEMAND FEE 8 X
WITNESS FEES S0 S
) ATTORNEY'S FEES 5 >
W &‘OOO«;;’SPEQIAL COSTS REIMBURSEMENT % 4@{4@% X
%ﬁs\/ 1%330 EXTRADITION COSTS . %
2 TOTAL ORDERED ANINOR ASSESSED § M

JOSIE DELVIN
SUPERIOR COURT

o

DATED: 5//24) 7 m
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576
IN OTHE BUPERIOR COURT QF THE STATE OF WASHINGTON
IN CAND FOR THE CZC)UNT\’ OF EENTON
DEPARTMENT 8 HOM ., CAMERON MITOHELL, JIDGE
ETATE QF WASHINGTOM, J
Plad ovd £, - % COA MO, 27426-B-1TX
VE 2 NG 07 L0108 2 -5
STEVEN f.. CANHA
‘Defendant.
Kannewick, washington ‘Thurséay August 08, 2008

TRANSCRIPT OF THE VERBATIEM
REPORT OF PROCEEDINGS

APPEARANCES 3
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For the Platntiff: JULLE LONG ,
peputy Prosecuting Atworney
TERRY BLOOR
Deputy Prosecuting Attoraey
7122 W. Okanogan Place
Kennewick, WA D933

ratr the befendant: CHIRESTOPHER SWARY
Attorney at Law
P, BoX 771
richland, wa 99352

reported by: RENEE L. MUNDZ, CCR 2330, RPR, CRR

Thursday, August 8, 2008, at 4:00 p.n,
wennawtck, washingoon

MR, BwWABY: can I call sunber 14, Canha. I
understand the State's witnesses are here. Thay want wo
address the court,

M&,. LONG:T Your Hanor, the victims are pressnt
today in court, but they do not wish to addraess the
court, v

THE COURT: Nothing you wish to say?

THE AUDTENCE:  {Nodded head.)

THE COURT: Ms. Long?

M5, LONG: Youwr Honor, this s kind of a Tittle
bit confusing. T've indicated fn the Judgment and
sentence Counts I and IT encompass the same orimina’l
camduct and count as ong crime in determining the
offender score. I've also dndicated that on I and XT the
dury revurned a special verdict. Therefore, the svandard
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ranges Ffor Counts I and IT would be 43 to 57 months.

However, ‘the firearm enhancement raises that to 79 to 93
morrths .

we also have Courts LIT and Tv. I'we indicaved in
the 2 ard $ that those pursuant to statute run
consecutive to each other. %o, the standard ranges an

those would be 41 to 54, those consecutive to each other,

as wall as the Firearm enhancement. 50 based upon the
defandant's crimingl history, whichk s set Forth on page
three, the Stave 4§ reguesting the maximum sentence in
this matter, which would be 144 months.

That's bagad upon the fact that the defendant had
previously been convicted of manslaughter. 1 had a
chance to review thosa palice repoarts, and they're
frighten{ngﬁy similar to the Tncident in this case in
that he got dmio an argument with a gentleman. He
bludgeonad him with a two by four arnd then shot him,

mothis case obviousty kevin price wasn’t shot, and
T don't know iFf 1t was because he was ab’le to get the
1 rgarm away or bacause Bis mother was standing in the
way when the defendant got the second Firgarm. what's
more treubling s the defeandant hus'uﬂready been
convictad out of Oregon of Felon in possession of a
i raarm.

o despite being convicted of manslaughtver, he was
once again dn possession of a Pirearm out of Oregon. It
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Tooks Tike hc "was senternced in 2000, and now again he's

here with two Firearms. He doesn't seem o get the Fact
that he's a danger, and he's not supposed to be in
pogssession of a rearm.

counts T and X also carry 18 to 36 months of
community custody. There's no restitution. we would ask

]
h
L+

For the standard Fines and Peds.

THE COURTT  mefore you begin, Mr. swaby, ©'m
trying to follew again yvour calculation of the months.
vou asked for 93 on Counts T and ITX.

M%. LONG: X think dt's -~ might,

THE COURT: 87 plus 367

MS. LONG: rRight, and I think the firearm, the
three years runs vonsecutive to the 108.

THE COURT: 50, we have -

ML SWARY: I'm ocomin’ up with 211 «- I'm sorry
2000 s what ¥'m comin' up with at the top end, The 108
plus the 93,

‘ ME. LONG: X think the 43 to 57 rung concurrent
with the $2 to 108, and then the 36 runs consecutive to
the 108, )

M, BLOOR:  The way 1 understood 4t, your Honor,
ha unusual thing 1y the Firearm charges, Counts IIXE and
V. T think 9F —- X don't know iFf the court has the
statute up there.

' THE COURT: I don’t unforcunately .
Pagre 14
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MR, BLOOR: T don*t have it with me, but I know

on the consecutive and concurrent statuve under the
Sentencing reform act there's a special provision
regarding ~- ¥ kaow that there 45 a provision «-- do you
care T T take a moment?y

580

THE COURT: do, please do. On 899.44.589 it
provides that in the case an offerder conwicted of
unTawful possession of a Firearm First or second degree,
the sentences for thoese crimes are served consecutive for
sach conviction, and Tet wme read vhe actual gquote. AN
right, 4t's acrtuaTly subsection . '"2Ff the offender s
convicted under 934.040 foar possegsion of a Flrearm in the
Frst or second dagrae, the standard sentance range Tor
each of these current offenses shall bg determined by
wsing all the other current and priar convictions exgept
for other convictions, those types of falonias."

S0, we had the assault dharge in calavlating the
offender sc&ne for the Firearn possessions that we don't
count those against aach other. %o the dafendant had
Four priors, and then we're suggesting that the two
assau’t charges are in the same course of criminal

corluct. - %o, that would be Five,

THE COuRT:  Right.
MR, BLOOR:  So, we Tisted an offander score on
YEL and IV as an offender score of Five.
THE COURT: T Follow you,
page 115
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Mi. BLOOR:  Those are supposed to run

consecutive to each other,
THE COURT:  Okay.

ME. BLOOR:  your Honor, L'P band up, i you

581

want to see this, you prebably do.

THE COURT:  Thank you.

MR, BLOOR: ¢an L just approach the bengh?

THE COURT: Thank you.

M, BLOOR:  Raading from subzection <.

THE COURTD  Thank you.

SMR, BLOOR:T  And then we're saying that the
firearms charges do count Sn determiming the standard
range of the assautt charges. .

THE COURYT:  Correct., I Follow that.

MR, BLDOR:  S6, the range on that 15 4% to 57,
and those do ron concurrently with the other current
offensas., However, the three months -~ thrag years
that's imposed as a Pirearm reguwiremany, T think under
the statute just has to be run -« the defendant just has
o do threee years on that,

S0, our recommendation is for the high and of the
range on counts ~- on all the counts. S0, 1t would he 54
months on Counts X oand LI, 54 wonths and %4 months, those
two counts would have to run consecutively. So, That's
108 months, and then he'd also get three years, 36 months
Ffar the Firearms esnhancement.
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THE COURT:  $o the two possassion of firedrm

grihancements wouwld ran consecutively for 108 wmonths but

concurrently with the assault.

582

MR, BLODR: Yes. .

THE COURT: 50 the 98 months would ba subsumead
in the 108 and than add 96 For the Pirearn anhancement.

MR. BLOOR: Right.

THE COURT: That's how you get to --

CMR. OBLOOR: At lteast that will be my explanation
to the pepartment of Corrections whan we ger a letter.

THE COURT: Mr, Swaby, are vou Tollowing that?
There +1s the maximum penalty s ten years,

M. BLODR: I think -~ I know there's a
provision on the enhancement.

THE COURT: Can the enhancement can go beyond?

M. BLOOR:  Yes.

THE COURT: dkay. T thrink £'m fo'l Towing.,

M, Swaby?

MR. SWABY: T'm thinking about it, your sonor.

The dea that the 57 morths would be consumed in the two

‘consecutive counts on TIT and IVE

THE COURTY Covrrgon.

MR . SWABY: put because the three-year firearm
entancament has to be run consecurively anyway, it runs
conzgcutive o the other consecutive counts?

THE COURT: That’'s the way I'm understanding 1t.

page L7
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MR. SWABY: It's Tlogically consistent, your

vanor, ol any other reading -- well, I guess it made w-

your Honor, that seems Tike a reasonable regading of the
statures as Mr, Sloor just read them, and the 43 to 57
being the same criminal conduct T understand how that
merges into the other larger sentences.

S any argument T would make about the calawlation
would end up with more than the 120 modths, and T'm
Qertnﬁnﬁy not gonna make an argument the proper sentence
18 mere than 120 morcths. $o, we're willing to accept
that fteration of the various cowmts.

- THE COURT:  Based on the syate's caloulations,

the top of the stvandard range is 144 months total.

MS. LONG: <Correct, your Honor,

ME. SWARY: But they can go over -- they can
g -~ the statute allows For going over the maximum i
conmection with an enhanced sentence.

THE COURTT  ‘thay cat,

ME. LONG: T think

MR, BLOOR: 1 think we're +in agreement.

ME. SwWARY: X think we are.

MR, BLOOR: I have to say Ms. Delvin might have
the best Tegal wind on this side of thg hench and table
and pointed out there 45 a provigion saying that the

Firearms enhancements have to be consecutive to each

other. so, that’'s under -- X think T was wirGng i
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advising ms. Long about this, but there's a section
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89.4A.533 and 1'm looking at 4¢e), A1l Firearms
enhancenents under this section are mandatory.”

MB. LONG: S0, that would add another 36 wonths,
and he's 10ukin§ at 180 at the tvop of the range.

THE COURT: Honestly, T think that 4s my
understanding., ‘That fssue bas been raised, that Firearm
enhancemants are consecutive to esach other.

MR, swaBY: There's a merger argument to be
made, your Honor, where ‘they're separate incidents, but T
hink in this particular case the statets argument would
be, and I think the way they've proposaed it as
understood 14 at trial, was that there were actually two
SQPRIALE QUNs.,

50 even though thare 4s the sams complainany, which
s why I believe the two assault charges would merge,
there are two separatse Firearms of which be was
canvicted, and thar would Tead vo the two separate
enhancements and those emhancements can't be pun
aoncurrantly. ‘

THE COURTT  Oksy., Mr. Swaby, anything «lse

you'ld Tike to say?

MEL SWABY: T haven't actually allocuted at all
vet, your Monor, and I -~ the court doesn't have before
i1 the facts of the manstaughter. 1T mean, the court
obwiously can take into accpunt thers was o mansTaughter
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58%

conviction, but 4t da@ﬁn‘tAhave the facts., %o, I'm not
auwre how nch L want the court to rely on those. .

you Jeard the wrial. vyou heard what 18 aileged to
have happened. vou heard my client T think very candidly
say at trial, "what they're saving isn't impossible. I
do not believe T did that, but I'm not saving +t's
dmpossible.

Thig 15 not & pérson who had bad Faplings For
these -~ for the complainants. -He had argually a healthy
and happy relationship with all.  They did with him.
wirat happened is tragic here, 1f sveryone is to be
baeTieved, and Mreamms are used. wNo Pirears was Fired,
Nehody was hurt substantiaTly, save perhaps my ¢lient.

T don't think this warrants the top of the range.
My clhient didn’t buy the guns. The guns weren't oy
clients. 180 months just ssems, even F 44 98 legat,
saems grossly disproportionate to what happened here. I
do noy think anybody would have contemplatad this kind of
time, For zomaone my client's age, white 4t's ot a 1ife
count, ft's weuly the better part of whet remains of his
Tifa.

36 of those morths will be done without any ~- no,
T osarey, 72 of thoge months witll be done without any
good wime.  wow, that's -~ I'm gomna ask the cowurt For
the bottom of the range, the 4L morvths on each., I guess
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you can®t de anyvibring about the 72, vour donor. LF I'm
not wrong, that's 154 months, and that's a goodly amount
of time, your Honor,

’ THE COURT: Mr. Canha, anything vou'd Tike to
say, sir? )

THE DEFENDANT: T don't beTieve there's anything
I really can say. '

THE COURT: The court fs going to impose a
sentence of 43 months on Count %, 43 months on Count 1T,
41, months on Count IIL, 41 months on Count IV, gi months
on Count TIT and Count IV will be run consacutive for a
total of 82 months. 43 morbhs on Counts I and 1 will
run concurrentTy with those 82 months. S0, that will be
a toral of 82 months. An additional 36 wonths for
Firearm enhancement in Count . aAdditional 36 months For
the Flrearm enhancemant Tn Count IX. A total of 154
manths.

sir, you'1ll also be responsible For crime victim's
assessment of 500,00, §500.00 Pine, $100.00 felony DNA
coltection fer, and subiect to conmurity custody for a
pardod of 18 to 36 months on each of Counts I and TE.

MS. LONG:  Your Honoar, on page s1x at the top of
the page we would ask that you chack the box saying the
confinement vime on Counts £ and X 18 36 months

ephancement for s Hirearm, 386 T guess plus 36.

587
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MR SwABY:  whore?

MS. LOMG: On page six at the top. I think you
woutd wreite out 41 plus 41 plus 36 plus 36.

THE COURT:  on top of the time on Counts ¥ and
T Cincludes 72 months as enhancements Tor a firasrm,
corract?

ME. LONG! Yes,

THE COURT: 36 plus 367

MS. LONG: Correct.

THE COURT:  Then we go down to -

ME, LONG: “The actual number of months of total
canfinaement orderad 157

THE COURT: “the 154 months, correct?

M5, LONGY  Glkay.

THE COURT: 1 also would indicate, Mr.. canha,
you are altsg responsible for the amount of artorneys fess
in the asnount of $600.00, court costs in the amount of
776000, Excuse ma, I'm just gonna say the cost bhill
beoause thare dre g nunber of amounts to be added. 8o,
process that out in the cost bill. vou are subjsct to
rhe period of community custody for the perdiod of 18 T
36 months on Counts L ard 1L,

My, Canha, you have the right to appeal your
conviction. f you wish to do so, you wust File your

notice of appeal within 30 days or you will Fforever waive

588
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your right to appaal cenviction. Also, sir, 1f you are
unable to afford a lawyer one will be appointed to assist
you with the appea’l, you also have the right to have the
clerk of the court f1la for you any documents necessary
to perfect your appeal, and you have the rﬁght o have
any portions of the transcript necessary to parfect youre
appea’l transcribed at no Cost O you.

Agein, sirv, 0F you wish to appeal, you nead to File
vour appeal within 30 days of today's date. aAny
collateral attack on this judgment and sentence must be
Filed within one year of today's date.

Any guestions about that; sir?

THE DEFENDANT: No, Xs this where I say I
WALTE

MR. SWABY: I'm gonna do it. 111 be Filing a
notice of appes’l in the morwaing. »

THE CourT: Thank you.

MR, SwABY:  There 41s & no contact order that's
bean signed and proposed for the court. sr. Canha has
drams stiTl at the home and would Tike to be able to have
hig parents pick them up. T hope that’s not going to be
considerad a viotation of the no comtact order.

They will have Bis powar of attorney., 5o, any
disposition of the home I guess they would act in '
M. Canha®s bebalf din the dispogition of that bhome. He

584

Page 123




O BN o W bW AN

; b T I N e )

S, MG Canha 401235174204

stiTT has an ownership interest there, and I guess it
won't be resolvablte wivh him in prison without someone on
the outside being able o communicate. I do not think
the no contact order contemplates a bar to contact to
réanve Tega'l matters. -

T guess Td Cinguire of the State ¥ v feels
diFferently about that.

MS. LONG: T believe that the victim’s famlly
wouTq Tike the sheriff or some deputy 1o stand by while
that eccurrad,

MR, SWABY: T guess rthat doesn’t e- I mean, 9F
the deputies are willing to be thare, that seewms
paasonable, but somaons - gomeona would have to -~ Lo
get the property 1t seemns someone would have to go there,
rhe person wauld be cowing on my cﬂéent's hehaﬁfg T
suppose the argument could be made that's third party
violative contact, I don’t tiviak that's whay the state
means in the no contact order.

M. LONG: No. Ms. Price bhad already contactaed

me abowt what to do with the defendant’s items. 8o, we

anticipated rhem being vaken Frowm the house.
THE COURT: Okay. Thanlk you, Ms. Long. Thank
you very much.

(whereupon the procesdings conclTudad at 4125 p.m.)

590
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STATE OF WASHINGTONM 3
5%.
COUNTY OF BENTON 3
{
L, RENEE (.. MuNez, Ooffigial Court reporter of the

superitor Court of the wennewick sudicial odgtrict, State
of Washingtan, in and for the County of Benton, bhareby
cartify that the Foregoing pages comprise a full, wrue
and correct transcript«qﬁ the procesdings had in the
within-entitied matter, recorded by me in stenotype on
whe date and at the hour herein written, and thereafier
vranscribed by me -into tywe@riting~

That T am certified to report supsrior Court
proceadings 4n the ftate of washington.

WHERBEFORE, I havalaffﬁxed wy official sigracure this

day of , 2008,

RENBEE L, MUNOZ
OFfFicial Court reparter
Benton~-Franklin Counties
Superior Court
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BROWN, J. - Staven L. Canha appeals his convigtions for two counts of second
degree assault with firearms enhancements ard two counts of unlawful ppssession of a
firemrm. He contends the trial court erred in denying his evidence suppression motion,
he recelved ineffective assistance of counsel, and the firearms enhiancements violate
doubde jaopmdyi Mr. Canha, pro sa, mainly ralses evidence and speady trial conosrng
in‘hig statemant of additional grounds for review (8AG). We affirm.

FACTS

i Getober 2007, Sloven Qanha and Karen Price went aul drinkdng with Ms.,
Price’s son, Kevin Price, and hia girl ffiend, Kim Douglas. Mr. Canha and Msa, Price
were celebrating their home refinancing. They used some refinancing maoney to pay
debts of Ms. Price and Mr. Prce. Mr. Price and Ms. Douglas lived in a moblle home on
the home property. Mr Prics sonsidered Mr. Canha like family, but when Mr. Canha

firgt started dating his mother, he had written Mr. Canha’s name on a bullet and sald
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?hat if he did not treat Ms. Frioe rght, the bullet was for hitn, Mr. Canha believed Mr,
Price was joking.

After consuming significant amounts of aloohol, the group returned home. There,
Mr. Price believed he saw Mr. Cartha push his mother and confronted him. Mr. Canha
danied ihe pushing and ordered Mr. Price 1o leave. Mr. Price refused. Mr, Canha told
hirm that he would make him leave and began walking upstairs. Mr. Price followaed,
What happened naxt Is disputed, but substantial evidence attrial showed Mr. Canha
first pointed a .22 caliber dertinger at Mr. Price; the pair fought and Mr, Price wrestled
the .22 away from Mr. Canbia and threw it agide. Ms. Price took the 22 and putitin s
bedroom drawer, More fighting followed. Ms. Douglas called the poilee, reporting a
fight involving firearms. Aboutthis time, Mr. Price saw Mr. Canha poimihg # .38 valiber
derringer at him, Mr. Frice ran 1o his mobile home.

Benton County Sheriff's Deputy Scott Runge was first to arrive. The deputy
encountered Ms. Price and Mr, Price emerging from their separate resldernces. Mr,
Canha apparently disregarded orders to come out untll he cared for his dogs. The
police noiiced Mr. Garnha was intoxicated, but still followed police Instruction, Mr,
Canha was bleeding and complaining of baek ﬁmnk An ambulance transported Mr.
Ganha to the hospital for treatment. Then, the remaining officers performed a protective
sweep of the house 1o ensure no othar persons were inside who might be anmed or
imjured. They followed a blood trall lesding to an upstairé‘bsdmumf The polics saw, in

plain view, two firesyms inside an o;ienad drawer. When the police came baok out, they

B
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questioned Ms. Frice about the firears, who admitted she owned thein. Bhe then
allowed police to come back into the house and voluntarily handed over the guns,

The State charged Mr. Canha with two counts of second degree assaull and two
counts of unfawful posseasion of a firearm (Mr. Canha ls a convicted felon). Mr. Canha
moved mmuccemsfully to suppross the evidence found in the house. The couwrt
reasonad the avidence was admissible because it was found in plain view during the
protective sweep, and My, Canha was not removed from the scene 10 avold getting his
U congsentio search. Mr, F’ricé gave astaternant to Daeputy Runge o the night of the
incident admitting he struck Mro Canha first. Lator, he assertad he struck in an attempt
to gai a gun away from Mr. Canha, Mr, Price was issued a ariminal citetion for assault
In the fourth degree {(domestio violenae) that evening, but the charge was later
dsrmigsed. . ' ‘

At trial, the witnesses seemed to agree all four partlcipants were drunk, Mr,
Canha testiflod he coukd not remember-the events of the evening because he had bean
too drunk. Depuly Runge testifiod that fo characterize all the parties at thé méidamoe as
“highly intoxicatad" was a “falr understatement.” Raport of Proceadings (RP) at 362,
Deputy Runge daesoribed Mr. Canha as blubbering like a small child, rarnbling,
incoherent, and nesding help to stand, Herdescribad Mr, Canha as "an.emdtional
mess.” RFE at 417, Henoted “intoxication was an apparent factor” in this case. R at
389, Defense counsel did not propose a voluntary intoxication inatruction,

Mr, Cahva wéé arraignad on November 1, 2007, On Decambar 8, 2007, Mr.

Carha wag orclered to undergo a mantal health evaluation with 8 stay In proveadings.

3
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Mr. Canha later unsuceesefully moved to dismiss for a speady trial violation, WMr.
Canhz'es first counsel was disqualifled on March 20, 2008, Mr, Canha's second counss!
was disgualified on March 27, 2008, The proceesdings were continued on several
vecasions. Mr. Canha again moved to dismiss on speedy trlal grounds. Eventually, Mr.
Canba signed & speedy trial waiver on May 29, 2008, Trial oceurred in July 2008, Mr.
Canha was convicted, as charged, and sentenced 1o 78 months for the assault counts,
along with an additional 72 months to be ser\}ed consaautively, as a result of the
firgarms enhancements. M. Tanhe appeals.
ANALYSIS
A, Buppression Motion

The lssue is whether the trdal cowrt erred indenying Mr. Canha's motion to
suppress-evidenae, consitdearing he did not give his consent,

We review the trial court's suppression motion conctusions of law de novo. State
v. Dunea, TAG Wn.2d 186, 171, 43 P3d B13(2002). The trigl courl's suppression
haaring findings of fact are reviewed for substantial evidenoe, State v. Mendez, 137
Wn2d 208, 214, 970 P.2d 722 (1989),

Undear article |, saction 7 of the Washington Constitution, warrantioss searchas
are per se unreaseonable. State v, Hendrickson, 128 Wn.zc} 84, 70, 917 P.2d 6563
(1888). Adicle | section 7 provides that “{nlo parson shall be disturbed in his private
affalra, or his home nvaded, without authority of faw.” The warrant provides the
reguisite Yauthority of law.” State v, Ladson, 138 Wn,2¢ 343, 360, 970 &.2d 833 (1908).

Exceptions 1o the warrant requirement are 1o be “lealpusly and carefutly drawn.” Sfgte
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v. Reichenbach, 153 Wn,2d 128, 131, 1071 P.3d BO (2004) (gquoting Mendrickson, 129
Win2d at 72), One exgeption is consent. State v. Walker, 138 Wn.2d 678, B82, 965
P.2d 1079 (1888). The State bears the burden of establishing the validity of a
warrantless sear{;h based upon consent. Slefe v. Mathe, 102 Wn.2d 8§37, 540, 688
P.2d 859 (1884). The Slate mustmeet three requiremams to show a warrantless but
consensusl search was valid: (1) the cotsent must be voluntary; {(2) the person granting
consant must have authority 1o consent; and {3) the search must not exeead the stope
of the consent. State v. Nem‘erg}ard. 51 W App. 304, 308, 753 P.2d 826 (1988),

In search and seizure cases involving cohablitants, the court has adopted the
common authority rule. Siafe v. Morse, 186 Wn.2d 1, 7-8, 123 P.3d 832 (2oas). A
ceshabitant with cormmon a'utharlty over the premises has authority to consent to a
search and that consent is valld against an absent, nonconsenting person with whom
that authority is shared. Unifed States v. Matfook, 415 U.S. 184, 170, 94 8, Ct. 988, 39
L. Ed. 2¢ 242 (1974). But If cohabltants with equal authority over sommon areas are
present_, the police rmust oblain consent from vach cohabitant. Morse, 1688 Wn,2d af 13,
Btate v. Haapala, 139 Wn. App.‘ 424, 428.289 1671 12 .3d 486 {2007).

Here, Ms. Price gave police consent to @enter into her home. At the time Ms.
Price gave consent, Mr. Canha was sither en mum, or at the hospital recelving
treatment. The record clearly shows Mr, Carha was taken to the hospital for medical
treatment. Where an ocoupant with an equal privacy right in the pramisc’asr aocts in har
gelf-interast to allow selzure, her consent is effec;ﬁva svan § the other oooupant has not

besn givaen an-opportunity to consent. State v. Vidor, 76 Wn.2d 807, 452 P.2d 961
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(1868). The record shows Ms, Price voluntarily actad in her self-interest when she

allowadd the police to remove the guns from the home to protact her, Mr. Canha, snd Mr,

Price. The latter two were prohibited from being in the home with firearms present.
Thug, M. Price's consent {0 search was sufﬁc':ient for officers to galn entry into the
home without & warrant.

Moreover, the saizure of the guns would have been proper under the "plain view”
dootring. The “plain view" dootrine is arnexaaption to the Fourth Amendment's warrant
requirement that aipplies after police have intruded into an area in which there s 8
reasonable expeotation of privacy. 8tate v, Myers, 117 Wn.2d 332, 346, 815 P.2d 761
{1891), “The dootrine mqu&res-tﬁat the officer had a prior jugtification for the intrusion
and immadiately recognized what iz found as ingriminating evidence such. as
sontraband, stolen property, or other itemg] useful as evidence of a cﬁme." Slale v.
(?‘Neil{, 148 Win 2d B84, B82-8B8, 82 P.3d 489 (2003). The "protective sweep” was

reuagnized as a justification for this usion in Marviand v. Buie, 494 U8, 328, 110 8.

Gt 1083, 108 L. BEd. 2d 278 (1980); United States v. Pena, 924 F. Supp. 1239, 1247 .

Mass. 1808); State v. Boyer, 124 Wn, App. 583, 600, 102 R.3d 883 (2004). The swesp
Is limited fo & cursory inspection of places a person may be found and must last no
tonger than necessary to dispe| the ressonable suspicton of dﬂngér or to complete the
arrest, whichever ocours sponer. Bule, 494 U.5. at 335-36,

Here, police weare dispatahed to investigate a crime Involving firsarms. Mr,
Cranha initially refused to exit the bouse anyd was, coverad in blond anc injured when he

finally did exit. The police were Justified In entering the home under the "protective
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sweap” doctrine because they neaded to enter the home to ensure that no other
persans wers present who might be armed of injured in the homtsﬁ The offi;:era were
lawfully in & vantage point 10 see the guns but did not reach or selze them; Ms, Price
voluntarily retrieved the guns for them when the officers determined the guns were
orime evidence. In zmm. the seizure was lawful and the trigl court did not err in denying
BsUpPRrESEion.

' 8. Assistance of Counsel

The issue s whether trial counsel was ineffective in the second degree assault
prosecutions Tor falling {o request a vohuntary intoxication instruciion,

"We review s challengs to the effoctive assiastance of counsel de novo State v.
Whitn, 80°'Wn. App. 408, 410, 907 P.2d 310 (1988). We conduct a three-part inguiry:
(1) whether Mr. Canha was entitled to the Instruction, (2) whether it was appropriate not
to agk for the instruction, and (3) whether Mr. Canha was prejudiced. State v, Kruger,
116 Wni, App, 688, 8890-92, 67 P.3d 1147 (2003),

Under REW 8416080, 2 defendant is entitted i:o have the jury consider
intosticatioon in determining whether the defendant a;:uld form the requisite intent to
commit the crime.charged: no act committad by a parson while in @ state of voluntary
intoxication shall be desmed less criminal by reagon of his condition, but whenever the
actual existence of any particular mental state is a necessary olernent 1o consiitute a
parlicq{ar species or degree of erivee, the fact of his Intexication may be taken info

consitderation in datermining such mental state,
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Voluntary infoxication instructions are proper solely when (1) a particular mental
state is an element of the crime charged and when substantial evidence shows (2) the
defandant consumed alcohol aﬁd (3) that the drinking affected his ability to form the
required mental state. State v. Everybodytalksabout, 148 Wn.2d 466, 4789, 38 P.3d 204
(2002), The evidance "must reasonably and logically connect the defendant’s
intoxlcation with the asserted inability 1o form the reguired level of culpabllity to commit
the orime charged.” Stale v. Gabryschak, 83 W, App. 248, 282-53, 921 P.2d 849
{1996). Bubstantial evidencs must show that the aloohol gconsumption affacted the
defandant's ablility to form the raquired mental state, Evorybodylalksabout, 145 Wi 2d
at 479, A defendarnd ls antitled to a voluntary intoxication instruction if the State's
avidence, and svidence the defense elicits during cross-examination of the State'’s
witnmssms,‘ contains subsiantist evidence of the defendant’s drinking and its effect on his
mind-or body. Gabryschak, 83 Wn. App. al 263, ,

Heare, the State had 1o prove a particular menta! stats for the second degras
assault charges uncier ROW BA.36.021{c). Case law requires the State to prove the
sommarn law slement of intent. State v. Affen, 1168 Wn. App. 454, 463-64, 66 P.3d 653
(2003) (oiting State v. Davig, 119 Wn.2d 687, 662, 836 1.2d 1039 (1982)). The jury was
instructad that “[aln assault s an act done with the inlent to create in another
apprahenaiah and foar of bodlly Injury.” Clerk's Papers at 34,

The record shows substantial evidance of Mr. Canba's intoxivation, YWhile some
evidence shows he was able to remember some events and was coherent during his

booking and bond hearing, substantial evidance shows Mr. Canha'’s drinking affected
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both his mind exr:d body. He sobbed, ranfed, and was gsnerally incoherent. Mr. Ganha
delayed in leaving the house so he could care for his dogs, even though the house was
surraunded by police officers with guns drawn. MHe repeatedly testified that he did not
ramember the incident because he was too drunk. Other witnesses, 'inoluding Deaputy
Runge resognized his intoxication was apparent. Consldering all, an intoxioation
instruction was warramed on the two assaull charges.

Next, we examine whethaer the fajlure 1o request the instruction was ineffective -
assistance. Stickland v. Washington requires both deficient performance and
prajudice. Strivkland v. Washington, 488 118, 888, 887, 104 8. (Ot. 2052, 80 L. Ed, 2d
874 (1984}, As to the firsst prong, the queastion is whethera reaéa:anab)& attorney should
propose an i&tmxicatlon instrustion under these facts. Ses e.g., Slale v. Gleng, B8 Wn.
App. 40, 44, 935 P.2d 678 [1887) (counsel's performance s deficlentif it falls below “a
minfraurm objective standard of reasonsble attorney gonduct”). Counsal's actions
paaining to the deferndant's theory of the case do not constitute deficient performance.
Elate v. Garrell, 124 Wn.2d 804, 520, 881 P.2d 185 (1984).

We belleve counsel made a strateglic declslon not to provide the jury with a
voluntary intaxioation Instruction beoause dolng a0 would be Inconsistent with his theory
ofthe case, Mr, Ganha's theory of the case was that he never toughied the guns., He
argued in olasing that rore of the Btate’s withesses wers ta be m;ﬁe%d_ bacause they
WENS imox-lcated. Tactioally, Mr. Canha woulkd be iy no position to rebut the Biste's case
if he wag so drunk that he ditd not know whiat he was doing. I counsel had provided a

voluntary intoxication instruction to the jury regarding his intent in hoiding the guns

o}
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without intent to asssult, it would cut ageinst his deferse that he never touched tha
guhs. i also would undenming the credibility of his testimony. Considering his strategy,
his iment did not need to be addressed in an intoxication instruction that may confuse
by seeming to admit he held the guns, even though without intent to assault. The
firearm charges, after all, wers the more serious charges in terms of sentencing
conseguences. Therefore, deciding not to provide the Jury with the chlu ritary ‘
intoxication ingtruction did not constitute deficient parformance,

. “If an ineffective assistance claim can be resclved an one prong of this test, the
aourt need not address the other prong.” Stafe v Sfaten, 60 Wn, App. 163, 174, 802
P.2d 1384 (1991). Since counssal's paﬁormanaé wias tot deficlent, we do not address
prajudice. Mr. Canha did not receive ineffective assistance of counssl.

. Double deopsrdy

The lssue is whether the impasition of firearms enhancements for ascond degree
assault violates double jeopardy. Mr. Canha contands his right to be free from double
jeopardy was violated because his assaull charges were elevated to & higher degree
bevause he was armed and was also charged with possession of & firearm.

We review double jsupardy cleims de nove, State v. Kellay, 168 Win.2d 72, 76,
226 P.UBd 778 (20710). "Both our federal and state constitutions protect persons from
baing twice put injeopardy for the same Qﬁensé." Btale v. Turner, 168 Wn.2d 448, 454,
] 238 P.3d 401 (2010) L8, CongT. amend. V; CongT. art, |, § 8. This includes, “being

1) prosecuted @ second time for the same offense sfter acquitial, {2) prosscuted a
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second tima for the same offense after conviction, and (3) punished multiple times for
the same offense.” Stefe v. Linton, 1568 Wn.2d 777, 783, 132 P.3d 127 (2006).

"With respect to cumulstive sentences imposed In a single trial, the Double
Jeapardy Clause does no more than prevent the sentencing court from prascribing
greater punishment than the legisisture intended.” Missour! v, Hunter, 458 U.5, 3869,
366, 108 8. Ct, 673, 74 L. Ed. 2d 535 (1883). If the legisiature Intends to impossa
muitipie punishments, thelr imposition does not violale the double jeopandy clause. Jd.
at 368, In shott, when g single frigl and multiple punishments for the same act or
conduct are at fasue, the initial and of;sah dispositive question is whather the leyglslature
intended that mulliple punishments be mposed. Sfate v. Kiar, 184 Wn.2d 798, 80304,
184 P, 3 2112 (2008),

Mr. Canha contends the court must utilize the Blockburger or “same alemants”
test to determine If double jeopardy is violated, Blockburger v. Unfted States, 284 1.5,
289, 304, 52 &. . 180, 76 L. Ed. 306 (1832). Howevear, we furn o Blockburger it the
legislative Intert iz unclear. Kigr, 164 Wr.2d at 804,

Washington courts gensrally hold double jeopardy is rmf offended by weapon
snhancemenis everywhen baingb armed with the weapon is an elégment of the underlying
crime. See-e.q, State v. Claborn, 85 Wn.2d 629, 636-37, 628 P.2d 467 (1981); see
afso State v. Huesteod, 118 Wn. App. B2, 98-96, 74 P.8d 672 (2008) ("& person who
commits ce&ain crimes whilg anmed with a deadly weapon will receive an enhanced

sentence, nolwithstemding the fact that being armed with a deadly weapon was an
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elernent of that offensa™} (i:;uutmg State v. Caldwell, 47 Wn, App. 317, 320, 734 P.2d
842 (19B7))).

Mr, Canha relies on Apprendi and Blakely to argue there Is no longer any
difference betweean an element and o sentancing factor. Apprandi v. New Jarsey, 530
.8, 466, 476-77, 120 8. CL. 2848, 147 L. Ed. 2d 435 (2000); Blakely v. Washington,
542 L.&. 2886, 306-07, *1.:24 8. Ct. 2531, 159 L. Ed, 2d 403 (2004). His argument falls to
account for the fact that cumutative punistiments can be imposed i the same
proceeading if this is the legislature’s intent, notwithstanding Blockburger.

Most recently, Sfate v. Aguirre, T68'Wn.2d 350, 229 P,3d 660 (2010) addressed
the issue of whather the addition of a deadly weapon emhanc@mtani o an offenders
sentence for sacond degree assaull violated double Jeopardy. The Aguirre sourt
rejected Mr. Canha's argument simd decided Apprendf and Blakely do not alter the
double jeopardy analysls. Aguirre, 168 Wn.2d at 357, The Aguirre court bésed its
degision on its rocent holding in Kellay, 168 Wn.2d 72, The Kelley court reviewed tha
leglsiature's intent as to whether cdmulanva punishments are intended by imposltion of
adeadly weaponifirgarm enhancement. /d. at 78, The court conciuded cumulative
punishmernt s clearly intended. /d. at 80, .

2 Bvidence Rulings

The issus is whether the trial court abused its discretion in excluding evidence of
My, Price’s citation forfourth degree agsault and evidenos of a privr thraat macde by &,
Price to Mr, Canha. WMr. Canha contends evidence of Mr. Price’s role as an agaressor

was relevant and adimissible.
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Atrial court's admission of evidence Is reviewed for abuse of discretion. Stale v.
Firtle, 127 Wn.2d 828, 848, 904 P.2d 2458 (18996). Likewiss, a trial court's exclusion of
evidence is reviewed for an abuse of discretion. Stale v. Pasey, 161 Wn.2d 638, B4B,
167 P.3d 880 (2007). The trial couwrt's balancing of the danger of prejudice against the
probative value of the évmence is B matter within the trial court's disoretion, which we

Cwill overturn “only if no reasonable person could take the view adopted by the trial
aourt.” fd. v

Evidence of a person's character 1'3 genarally not sdmisgsitle to show action in
c:onfar&rlty therewith on & particular occasion, ER A04(m). Butin orimingl cases, n
dedendant may introduce avidence of the: vigtiny's viokent disposition to piove the viestim
acted Ina viclent manner at the time of the critme.  Stete v, Alexander, B2 \Wn, App. 897,
900, 768 P.2d 321 (1988), ER 404(a)(2).

Here, the trisl court excluded svidence regarding the issuanca of @ eriminal
citation to Mr. Price, a charge later dismissed. Mr. Ganha was not preciuded from
guestioning Mr, Price or Depuly Runge aboul the basis for the sitation — whether Nir.
Price assaulted Mr. Canba by punching him in the face or about whether Mr, Price gave
conflicting statements to Depuly Runge. Testimeny was presented abautthe dirferént
varsions of what happened batween Mr. Price and Mr, Canha. Thus, the court did not
abuse its discretion when excluding tmﬁﬂmony‘ragarding the citation.

The trial court excluded testimony about Mr. Price writing Mr, Canha’s name ona
bullat, Mr. Canha himselfadmitted that the incident was a joke. Considering the basls

for the joke was Mr, Canha's manslaughier conviction, had the trial court admitied

'
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tastimaony regarding the bullet, the State likely would have been able to Introducet
avidense ragarding that conviction. Thus, the trial court did not abuse its discretion in
axcluding the testimony regarding the bullet,

E. 8AG

Mr. Canha raises several issues in his SAG. Wenole one birief hearing was held
» bafare Judgs Cearrie Runge duting which she set new trial dates when Mr. Canha had
been assighad new gounsel. No evidence:shows Mr. Canha was projudiced by the triat
settings or his brief appearance before Judge Runge-for those routine maliers. We tum
pow to Nir. Canha's speedy trial concerns,

CriR 3.3 genarally requires the State to bring an in-custady dafandanf to trie!
within B0 days of arralgnment; if not, the tr%a! court will dismiss the case with prejudice.
CrR 8803100, (. Thg threshold for a conatitutional speedy trial violation, however, is
highar than that for a violation of QiR 3.3, State v, Fladebo, 113 Wn.2d 388, 383, 779
P.2d 707 {1988);, see afso LLS. CangT. amend. Vi ConaTt, art, 1, § 22. The _
constitutional right to & speedy trial is not viviated by passage of a fixed time but, rather,
at the expiration of g reasonable fimea. State v. Monson, Bad. Wn. App, 703, 711, 828
Po2d 1186 (1897). Courts gonsider four factors in determining whether a delay n
bringing a defendant to trial impairs the congtitutional right 1o the prompt adpudication of
crimingl charges: “the ‘[Jength of delay, the reason for the delay, the defendant’s
augeriion of his right, and prejudice to the defendant.”™ in re l.mers. Restralnt of Benn,
134 Wn.2d 868, 820, 882 P.2d 118 (1 QQB) (qucting Bsrkﬁr v, Wingo, 407 LL.8, 514, 530,
925, Ot 2182, 33 L. Ed. 2d 101 (1972)). ‘
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- Mental incormpatence at the time of trial is a bar to, trial. RCW 10.77.060. 1f the
trial gourt has reaesén to doubt the defendant’s compsetenoy to stand trial, the court must
© order an expert evaluation of the defendant's menial condition, RGW 10.77.08001)a).
The "“reason to doubl” language "vests a large measure of disoretion in the trial judge.”
City of Seatie v. Gordon, 39 Wn, App. 437, 441, 895 P.2d 741 (10885). "Defense
counsel's opinion as to the defendant’s competancs is a factor that carries conéidarable
waight with the court.” Btate v. Harris, 122 Wn, App. 498, 505, 94 £.3d 379 (2004). An
ordar for wvaluathn under RCW 10.77.06800(D){a) automalically staye the coriminal
proceddings until the court determines that the defendant ts competent to stand trial,
Qrik 3.3,

Heré; an aorderfor menial health evaluation and an order to stay proceedings
were entered on December 6, 2007. Uliimately, Mr. Canha filed a motion 1o dismiss
based on the asrgumeant that his counse! did not inform Wim that the evéluatimn wottd
deiay his trial. The court dismissed tha claim and ultimately counsel withdrew because
of the sonflict. M. Carha again filed 2 motioﬁ to dismiss and again the court faund hig
speasdy tria ’righ.ts were not viclated because of the evaluation and stay. '

Crig 3.30::)(2)(\1}!) partly states the commencement date for thal bagmé anow
upon, “The dfs#uallﬁcmian of the defense altomey or prosecuting attarney, The new
sommenoament date shall be the date of the disgualification.” Mr. Canha arguss the
cormmencement deate would be the disqualification of his first defense attorney,
Howaeavar, Mr. Canha fails 1o teke Into account that the court appointed a second

gounsal who was disgualified from this matter on March 27, 2008; the fime for trial
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bagan anew on that date. Based upon the March 27, 2008 commancerment date, ithe
Btate sel a new trial date of May 27, 2008, which was within speedy trial.

Defense vounsel then invoked the cure period and asked that the trial be
continued to June ©, 2008, Thus, no speedy trial violadion ooouread during elther trial
satting, Mr. Canha then execuiad a speeady frial waiver on May 28, 2008 amﬁ raguested
a new trial date of Jure 30, 2008. The court accepted the waiiver and the new trial date *
was set. On June 30, 2008, the State requested a new trial date of July 21, 2008,
based upon new information being avallable, the arresting officer was recovering from
surgery, and there was time left before the speesdy tral deadliine. The cowrt granted the
Sate’s request and the new trial date of July 21, 2008 was set, which was within the
time for speedy trial. Therefore, no speedy trial viplatlon occurred.

Hegarding, Mre. Canha’s addifional ineffective asaistance concerns, he complains
about his trial coungseis advise to urdergo a nnmpmehey avaluation, but we have no
racord of interactions batweesn Mr. Canha and his counsel to yeview. Mr, Canha takes
tssue with his trial cmmmei fallure to ask for a self-defense instruction, but because
claiming self-defoense necessitates admiting his assaultiveraonduct. that would be
inconsistent with his denial defense. NMr. Canha raises concarns about the jury having
received evidenoe suggesting he had been jailed at some time, but the record shows
aolély that one wilness testilied pavments had been made into Mr. Cem}‘m‘ﬁ pooks.
Muorgover, his trial counse! infrodiiced some of the jail references and dMr. Canha

. discussed phone valls he made while he'was insarcerated. Ir sum under the Strickland
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standards discussad above, Mr, Canha shows neither deficient performance nor
projudice from his additional concerms.

Affirmed. '

A majority of the panel has determinad this apinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to ROW

2.08.040.
% e P
Brown, J (
W COMNGLIR:
Lokt /s
ik, Cal. 4 _ Kaorsra, J. (»’,/
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COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON

In the Mavier of the Personnl Restraint 3 No. 30398-8-T1¥
ol b] :
)
Steven Louis Canha, ) ORDER DISMISSING PERBONAL
. ) BESTRAINT PETITION
Peiltioner, )
>

I this timely petition Steven Louais Canha seeky relicf from his 2008 convictions
for vwo counts ol second degree assaull each with a fieedrm enhaneement and two counts
of first dogree unlawiul possession of a fivesrmn, This court affinmed the convictions on
appeal, #nd the Washington Supreme Court dended his petition for review. State v,
ACC,’w'zlm, 159 Whn. App, 1044, review denfed, 171 Wn2d 1023 (2011) In a persoral
restaint petition, he now comtends that by failing to request a lesser included offense
instruction his trial counsel was ineffective. .

A personal restraint p@titiuﬁ will be dismizsed unless the petitioner estallishes a
wiolation of CCJI’\S%ﬁh)ﬁO’nLﬂ. rights resulting in prejudice or anonconstitutional error that
canstitotes s fundamental defect wideh inherently results In a complete miscarriage of
Justice. Jnre Pé;ﬁs‘. Restrating of Nichols, 177 Wo.2d 370, 373,256 P.3d 1151 {201 1),

Additionally, & petitioner mmst be under unlawiul vestraint for an appellate conrt to afford
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remedy through a personal restraint petition, RAP 16.4¢a), Finally, the petitioner must
show with a preponderance of the evidence anc not mere conolusory sllegations that the
error has caused by actual prejudice. frore Pers. Restraint of Lovd, 152 Wn2d 182, 188,
94 P, 3d 952 (2004). |

Here, Mr. Canha contends that his trial counsel was ineffective in failing to
request that the jury be instructed concerning uniawful display of a weapon as a lesser
included offense of second degree assault, In nraer o eatablish ineffectiveness of
counsel, a defendant mwst show that the counsel’s representation was (1) deficient,

Cmeasured against an objective standard of reasonableness, and that deficient

A

representation (2) prejudiced the defendant. Stare v. MeFarland, 127 Wn2d 322, 334.35,
899 P.2d 1251 (1993).

A defendant is entitled to aninstruction on a lesser included offense if (1) cach of
thie elements of the Tesser offense is a n@.a::éssmﬁ‘y elemnent of the offense charged and (2)
the evidence in the vase supports sn inference that the lesser orime swas committed., Stare
v. Workmen, 90 " Wn.2d 443, 44748, 584 P.2d 382 (1982},

Hexe, the f}mi prong of the Workmeor st is satisfied; all of the elements of
wnlaw ful display of s weapon are necessary elements of assault with a é{emﬁly WEAPON.
Srerte v, Baggert, 103 W, App. 564, 569, 13 P.3d 639 (2000). In order to establish the
second Workman prong, evidence must have been presented which supports the inference
thar only the lesser included offense was committed and not the charged offense. Srate v,

-
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Farncndes-Meadinea, 141 Wn.2d 448, 455, 6 P.3d 1150 (2000). A defendant is not entitled
to an instruetion on a lesserr im:ludt:ctl offense merely be:c,ausc the jury migl’xp aiahelieve the
evidense of guilt. Jol, at 456, Rather, the evidence must affirmatively establish the
defendant’s theory of the caso, Jd.

While the State presented ovidence that Mr, Canba twice pointed a loaded gun' at
the vietim, the defense’s tileaxry of the casewas that he was framed and had never
touched the guns. The evidence pré:saemrecl. by the defense was to that effect. There is no
evidenee in the record that Mr, Canba possessed or displayed the guns in-a manner which
would constitte unfawiul display but not assault with a deadly weapon.! Consequently
the second prong of the Workman test is pot satisfied, and Mr, Canha wWas ot entitled to
this lesser included offense instrogiion. Accordingly, failure to reguest that instruction
could not have been deficient performunce. Because there was no deficient performance,

the ineffective assistance elaim fails.’

Vivie, Canla first pointed a 22 Derringer at the vietim, who wrestled it away from
him. He then rewieved s 38 Derringor and pointed i at the same victim, who then fisd

? wir. Canha points to his testimony that he did not pointa gun at the vietim as
evidence that unlawful display was committed. Petitioner™s Reply at 2. However, this
staternent was made as a part of his denial of ever having touched (e guns, State’s
Fesponse, Appendix A at 192,

* While it is not necessary to address the issue of legitimale trial strategy, vir,
Canha relies in his petition on points of law which are no longer valid, Mr. Canha relies
almvost exchusively on the reasondng in Stare w Ward, 125 Wi, App. 243, 104 P.3d 670
(2004) to argue that it was not legittmate trial strategy not to request the lesser offense
imstroction. Bowever, Ward has been overruled on its veasoning o this regard, Staie v

3
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Mo. F0509-8-111
PREP of Carnbicr

Mr. Canha has failed to establish either a vic;;iation of his cm:rxstimxéonal rights or
any nonconstitutional error, Accordingly, this petition is dismissed pursuant to RAP
16.11(b). Additionally, Mr, Canha’s reguest for appointed counsel is denied pursuant to
RCW 10.73.150(4). See In re Pers. Rastreint af Gentry, 137 Wn.2d 378, 390, 972 P.2d
1250 (1999). ’

DATED:  July i1, 2012

KEXVTN M. KOREMO
CHIEEF JUDGE :

Greder, 171 Wn2d 17, 246 T.3d 1260 (201 1),
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FILED HRBIERERLVAN
Now 14, 2073 0cT 142013
COL[];E\E; ;fé%;:?”eealg 1 summxo% (}:58%\15 ae z?{»ﬁ%‘ma?m\‘ ' FILED
State of Washington , (/,\:\
g;g;z:{% oF WASHNGTDN n‘zng)?u‘ ;;01:1(:)5(3}; or Corrget Judgment and

v, Sentencee () & 3)
STREVEN LOUIS CANMHA

Defendant
FACTS '
1L Comes now STEVEN LOURS CANFA, Defendunt, pro se, in the above entitled mattar,

1. The Defendont appeared before Judge ‘CAMBRON MITCHEL,

It The Siate being reprosonted by ANDREW MILLER and JULIE LONG of Bemton
Crounty Prosseutors Difftoe, and the Detendant belng represented by Christopher Swalby,
Diefense Attomey,

W, “The Defendane, at wial and received & sentence of 154 months,

Pursuant o Rale 35, Federal Rules of Criminal Procedure, the court imposed sentonce,
The Defondant only seaks modification of sentence, not rewisl. Breor In sermencing vourt
happaned when:
The trafl coure erred when it inposed the.above sentence withour properly comparing the

defondanty outof stale convictions. Thewby making lis seutence illegal on'ity face and seeks 10
hawve the sentense correeted per Criming Role 7.8 below:

Rule 7.8, Roliof fedmw judgmeont ov ordey,

ay Clerical mistakes. Clerical wistakes in judpments, orders or other pans of the recond and
errors therein arlsing from oversight or omission muy be corvepted by the cotwt-at any time of its
own fnttiative or on the motion of any party and afler suchnotice, if any, asthe conet orders,
Buch mistakes may be so corrected bofore review is accuptad by an appetinie court, and
thoreafiar muy be corrected pursuant 1o RAPF 7.2{e).

(b Mistakas; inadvartance; pexeusable negleet: newly discovered vvivianee; fraud: ete. On
metion sl upon such terms as are just, the court may relieve a party from a final judgment,
worder, or progeading for the following reasons:




(1) Mistakes, insdverience, surprise, excusable negleet or irregularity in obtaining a
Judgment ov ordery

(2) Wewly discoverad ovidence which by dus dilipence could not hinve been clm‘(wmrcd in
e to move for a new teial undermile 7.5

(33 Fraud (whether hergtofore denominated intrinsie or extringie), migreprosentation, or
ather misconduct of an adverse party;

(4) 'I‘im_judgnwm s void; or
{(5) Any other reason justifying vellef frony the operation of the Judpment,

The motion shall be made withina reasonable time and for ceasons {17 sad () not moe than
1 yearafterthe judgment, arder, or proveeding was epioted or taken, amd s further subject o
ROW 10,73.090, . 100, .130, and .140. A motion under seotion () dmm notaffect the finality of
the judprent or suspend Ity operation,

(&) Procedure on vacarion of fudgment.

(1) Maotion dppHeation shall be made by motion stating the grounds upon which rolief is
asked, and supporied by affidavits setting forth 1 coneise statement of the facts 07.01To1s upon
swhich the motion is based,

{2) Transfor to Cowre of Appealy. The court shall transfer a motion €iled by » defendant to
e Court of Appesats Tor consideration as a parsonal restraint petition unless the gourt determiines
that themotion is not bared by ROW 10.73.090 and either {13 the delendant hay muade o
substantinl showing that he or she fe entitled 1o retief or (1) resolution of the motion will reguire
» Tacrunl hearving,

(30 Orcler to show cause. If the court daes not fransfer the motion to the Court of Appeals, it
shall enter-an order fixing a time wnd place for hearing and directing the edverse party 1o appenr
and shos canse why the melief asked for should not be granted
Furthermuore the defendant believes that most or 811 of his out of stite convictions will not
sompars to Washington erivnes, Therefor he must be brought before this court (o have g propey
somparability snulysis of hose alleged convietions. At ne time did the defendant stipulate to any
of the out of state convictions nor Jdid his attorney. My, Canba was not g%wm the opportunity to

hisve a proper hearing befare the court to compare such allegations as provided for i the

Bentence Reformn sov (HRAY
"Linder the Sentencing Reform Aot (BRA), m.kmnwledgmem allows the judge to rely on

unchallenged facts nad information hiroduced for the purposes. of sentencing. Acknewledgmernt

e




does vt sneompass buve assertions by the state unwupporcied by the svidence. Puribermore,.
classification {s a mandatory stop o the sentencing process uwoder the 8RA. Wash, Rev. Code
‘).Qd;&.,.] 60033 Thus, while unchallenged facts and information are acknowledged by the
detendant and may be properly relied upon by the court to support a detosminution of
elassifioation, undor the statutory seheme clagsifiomion of sut-of-stale sonvictiong is o process
umto iself, entirely distinet from the acknowledged wxistence of axny face which informs the
court's conclusions. Accerdingly, a defendant does not acknowledge the stave's position
rogording classification absent araffirmstive agreament beyond morely failing to ohjsat,

The State benrs the burden of proving by a preponderance of the evidence the existence of priar
gonvieliony, swhether used for determining an offonder scarve or ns predients strike offenses fm
purpeses of the POAA. Stuley. Ford, I3 W02 473, 479-80, 2,’2;},.11_2_@35;& (1929 (prior
ponvietions for offender acored; Lopez, 147 Wndd af 519 (predicate strike offense). The burden
imon the State "beeause-it is Inconsistent with the principles undeslylng our system of justice to
sonience a person on the basis of crimes that the State elther m:mm nogor-choss ot w prove,”™
Fowd, J37 W n2d av A80 {gquoting o re Pors, Restraintof Willtems, 111 Wn2d 353, 387,759
P2d 436 {19REY), Where the prior eonviettons are from another jorisdietion, the Swte also bears
the urdon-of proving the convictions are compnrable to Waghington oriton, 24, a1 482-B3;
Starte v, MeCorkle, 137 Wi,2d 490, 495, 973 Pad 461 (1999), '

Clting ford: ' )

The SRA cresios g grid ofstandard senfencing vanges factored by the defendant’s
“m"fémim* seore” and the Yserlousness lovel” of the current offense, Srare v Wilep, 134
W2l 679, GB2, BB P20 083 (19945, The offender score monsures o dofondan s oriminal
higtovy sad Ig enleuinied by totaling the defendant's prior convictions for felonies sud
certnin juvesile offenses, Wiy, 124 Wi2d 683, Except in the case of felony traffic

o1 5 prioe misd panars are-npd incladed b e offosdor scors, Fillap, 124 W ld ot
483,

Whore a defondant's eviminal history inclodes ont-of-state convictions, the SRA reguives

these convictions be classified "according to-the comparable affense definitions and
sentenees provided by Waghington law," i;f"i/l{}ﬂ 324 W dd ot 683 (quoting ROW
BBHASG003). To proparly elossify an outofeatate convietion aoooerding to Washingion law,
the sentencing convt must compare the gloments of the ont-efuwinae offense with the

e




cloments of potentinlly comparable Wanbington erimes, Sate v Morley, 134 Wn 20 G88,
606, 952 P2d 17 (LOO8Y Filey, 124 Wi 2d nt 684, Srare v Welpnd, 66 W0, Apn. 29, 3152,
B P.20 749 (1992). I the elements are not iden tical, or if the Waghington statute doefines
the sffense more narrowly than doer the foreipn sintate, it may tyts negessary o ook fnto

the rocord of the eout-ofatute eonviction fo determine whethor the detendant’s condnot
would have violated the comprrablof973 24 456) Washington offense, Moefay, 134 )
Wa2d at 606,

Y Ktare w 4 s IR W2 178, W86, 113 ir,za ZI8,  TIB P2E 786 (3986), we hedd that
fhey nse of & prior conviotion asa bagis for sentencing under the SRA Iy coustitutionally
posntissible i7 the Qmm proves the existence of the {137 Wa.2d 480%F prior convietion by a
preponderanee of the evidense, See THOW 2,94 4.1 10 (erinival istory sonst be proved by o
prepandevance of the evidenue), ﬁ:‘imi}uﬁm whaere prior sut-of-gtnte gowvictions are vged to

nvreane an offendor SEOTY, the Biate must prove the convietion would be a folony ander
Washington bw, ROW 9944 360(3Y; Stare v. Cabrera, 13 Wn, dnn. 168, 168, 868 P2
19 CL994), See afsn Brate v Dahe, 72 W, Ann, 532, 53536, 892 1240 120 (1998) (foreign
comviciion could ot be melnded in offendor scove bornnse State failod to provs underlying
vonduel et statatary slements under Washington law), '
Tha best evidence of a prisr convietion iy s sevtified copy of the fadgment, Cabrera, 73 Wi,
App.at 108, Rowever, the State may introduee other comparable doonments of record or
transeripts of prior proceedings to establbshverimingd histovy, Cabrera, 73 W App.at
368 see alse Moriey, 134 Wi 24 08 G0G (court may lool at foreign indictment and
information to determine yebethor undoriying conduet sptisfios clouents of Washington
offense), Buer soe Moriey, 134 0,24 at 606 (nets and allegations contained in record of
prior procecdings, if ot directly related fo the elements of the charged offense, muy bo

maoffictently provod and unrolisbide).

The above anderscores the nature of the Staie's buarden under the SIEA, 1t is nol overly
difficndt to nieet. The State maust inteoduve evidence of some kind to support the slleged
evhminal history, Inclading the dassifiention of out-ol-sinte convictions. The BIA expressty
plivees this burden on the State Decnuse 1 s Yineongistent with the principles woderlying
our syswni of fustice to sentonce a person on the basis of erimes that the Beate cither vould

st




not ov chose not to pyove I re Parsonat Restealng gf Willioms, MMQQ‘. 357,150
P20 436 (198%),
Thoy, contrary to the State’s pogition, it is the State, net the defendant, svhiich bears the
wltimate burden of ensuring the record supports the existence and clavsifiention of put-ofe

. state gopvietions, Absent a sufficiont record, the sentmmeing court s without the vecessary
avidoneo to vench {137 Win 2 481} a proper deelsion, and 3 is impossible to determine
whothar the convictions are properly insluded in the offender seove. )
¥ this pase, the State pot only fatled o meet the preponderance standard mandated by the
SRA, the rdmitted Saek of mry ovidénce supporting classifiention falts below even the
minimum requivements of due prooeess, o
Adthough facts at sentencing need not be proved beyond g rensonable donbt, fundamentul
principies of due procesy prohibita eriminst defendant feoin being sentenged on the basiy

|, of information sebich Ja false, Ineks wominimun indicin of vellahility, or is nasupperted in
the vocerd. See, e, Toregy v, Unitetd States, 140 1,30 392, 484 (2 Cir)‘ I99R)s Unlied Statey
v, Saftrstpin, 827 BAA VY0, 138587 (9th Cir. 1987 Undted States v. Bass, 175 U8, App.
B, 282, S35 F 207110, JI8-A9 (D, Clrs 1976)s Undted Stuies . Logney, 501 P24 1039,
1042 Gtk Cle, A874); Srate v, Folinson, $56 24 1064, 1071 (Otah 19935 Mapar w Sune,

G4 424 839, R4 (Trel 1992), See atse State v. Horgop, 132 Wn.2d 419, 426, 771 P24

238 (1989) (any action taken by thesentencing jutdge which fails to comport with doe
prrovess reguirements is constitn tionally imperasissible).

Infurmation velicd upon at senteneing ™ Talse or wnreliable’ § 14 laoks 'some nrindms)
indiuiun; of reliabiliy beyond mu‘m Allegation.' United States v Tharea, 737 120 825, 837
ety T, 1984) (emphasis added) (quoting  United Snrees v Buyilin, 696 B4 1030, 1040 (34
v I8N, Seealvo Dwitod States w, #‘Var}i, 68 T34 146, 149 (Gth Cly, YUY Unlred States
v, Fatico, 438 ¥, Supp, 388, 39708 GLD.ALY, 1978) Guisinformation, misunderstunding, or
materind folse nssumptions asao any faces relevant € sentencing, renders the sative
sentencing procedure nvald {973 2.2d 457 as it violation of due process*™ {guoting Upiied
Btates v, Blalepiny, 432 ©,2d4 809, 816 RACir, 19700, afftd, 603 F.2d 1083 (Xd Cir, 1979),
zort. demled, #44 U8, 1073, 100 8, O B, 62 L. Hd, 28 785 (1980, Purthermore, where
the State offers wo peidence insupport of ite position, 1t is dmpermissitde 10 place the
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burden of refatation on the defondant. See, a8, Dnited States v Wmtun, 448 B0 626, 634
(Oth Cies 1971); Favicn, 458 F. Supp. at 308,
{137 W2 4H2} In secordanee with these bagic principles of dus proeess, Washington
cosrres honve fong held “that in impoging sentence, the facts velled upon by the trial
CONFE st fave some basis in the record," Stare v Bresoling L3 Wi Anp. 386, 396, 834 1.24 -
1394 (1978) (emphasis ndded). Accord Stave v, Wolldegloryis, ﬁm,t}__&m,ﬁ,ﬁ_» 08, 7o5 P2
DG (10RBY; Srare v Beallin, g8 XY 0. 0001, 4 737 Pl 1038 (I98T) Srore v Rossell, 31 W,
A, SAS, 64980, 844 .24 704 (1 982Y State v, Giebier, 22 W, App, G440, 64448, 501 P.ad
A08, (1970), See alse Herzog, 132 300,240 01 426 (sovtenving Jdecisions under the 8RA must
samport with regubrements of duc precess),
The State's argument thad Ford must point ¢ favis o the reeord to prove the challenged
ehassifivation is erroneous furns the burden-of proof om its hoad. A erimingl defondnnt ls
simply not oblgated {0 disprove the Btate's position, of Jeust Insofar as the Soate has Talled
to meet its primary borden of proofl The State dooy not meet-fis burden through bare
assertions, unsupparted by evidence, Mor daes fallure to objoct to sueh sssertions velieve
the SBtate of He evidentinry oblige tons, To vonclode otherwise wosld not only abviste the
plain resuiroments of tho SRA boat wenld pesaltin pn unconsiingional shivtiug of the
by rden of proof to the defendant, '
j 3 um«.lmﬂng a8 wWo dm wo eniptasien wo see placing no additional lm redon oncthe Biate not
airondy reguired under the SRA. Tn the normel course, the State gathers evidenue

bunt's orisdaat history. 16 the evidenas of prior cui-of-staie

pertaining to a def :
eonvictions is sufficient to support elussifiestion under eompavable Washington: bavw, that
s evidenee shonld be prosonted fo theeonrt for congideration, 1 the evidenee is insufficient
ar dueonyplate, the State shonld not be making ansertions regarding classificwtion wiich it

uannut suﬁsmmiatm .

We also rejest the State's argament that Pord “acknowladged™ the classification nf the
Californin convictions hy Talling o speeifieally take tssue with the Brase's positian at
sentencing. Under the SRA, asknowledgrmentatiows the {137 Wn.2d 483} judgs to rely on
wnchollesged focts wad information ntroduced for the purposes of senfencing. See ROW
292 A.37002) ("In determining any sentence, the trinl conrt may vely ou no more
Information than is pdmitted by the ples agreemont, or adwmitted, acknowledged, or proved

o




i o triat oroat the thae of sestencing, Acltnowledgmaent includes not abjecting (o
foformation siated fu the presenignce yaports 'y (emphasis added), Acknowlsdgmend doos
not tneontprss bare nssertions by the State unsupporiced by the evidence. 3

Fupthermore, elassifiondion is o mandatory step in the sentencing process under the 8RA,
ROW 2,844 36003 ("Ont-olbstate gonvictions for offenses shall be classified aceovding to
the comparable offonse definitions and senfences provided by Washingion Law.™) (emphasis
addod), Thus, while unchallonged facss oud Informativn are ackonowlodpged by the defendant
and pusy be properly refied apan by the aowrt to supporta determination ol clussification,
under the statotory scheme elassification of oui~ofustate vonvietions Is o provess ymtoe itsel?,

enthraly distinet from the seknowledped exigtenes of any Goetswhich informy the conrt's
conchusions. 4 Aeverdingly, n dofondanc dooes not Yaslonowledgoe' the Btate's position
regating {973 P24 458} elugsification whsont nn affirmative agreement boyoend mprely
falking o abject, 5

Finolly, we disagres that g personnl restraint potition Is tho more appropriste romody
rather than divect appest, v a collateral attnek on a sonvietion or sentence the erinnal
dufondant woost show unlawdul restraintdue to s constitutions] {137 Wa ld 484} error
resulting b actanl or substantind prejudice, or o fundpmenial defest of noneconstitutionnl
maguitudo which juherently vesults in ncomplete miscnrringe of justice. I ve Personal
Rustralnt G Coole, men.gd ROZ, 810412, 792 P2 806 {19903, A prisonsr may notelin
wnlawiul pestraint in gonoral torms, but the facty wpoen which the clsten s based and the
wvidence reagonnabily available to support fise Taetunt allegations must bo stated. In re Cook,
114 W 2l ar R12. This effects the same burden shifting we disapprove of, as stated above,
pnd whieh 4 divectly contyrary to themandate of the SRA.

Suntonving is o vritten] stop in onr eximinal Josties syatem. Thefaet that guill has already
breewr established should wot vesul in indifference to the imogfﬁty of the sentoneing, provess.
Determinntions regarding the mvm"iﬁy of eriminal sanethong are not 1o be ronderad in a
curgary fnshion. Sentencing courts reguive ratinble fucts and information, To uphold

procedurnlly defective sentoncing hearings would send the wrosg mossige (o teinl conrs,
eriminal defandanty, and the pubilie .
The menning of appropriste die process atsentoncing 5 0ot ascertainabile in strictly

utilitarisn terms, There [ean important symbotic aspest to the requks Lot due proeess.

e
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O conuept of the digeity of Individaals and our vespect for the low Itself suffer when
inadeguate attontion s given te & deeclsion evitically affecting the public interest, the
interests of vietims, and the Interests of the persons being sentenced. Even i informal,
seemingly ensunl, sentencing determinntions vench the swme rosolts that woudd have been
repched o more Tormal snd vegulsr procesdings, the manney of such proceedbigs does not
entitie them to the respeat that ought to attend this exereise of n Pundamental state power 1o
Imposs erimingd sangflonscbamerican Bar Ass'n, BTANDARDE POR CRIMINAL
JUSTLCS BENTENCING sid, 18-8.27, 0t 206 (34 od. 1994).
For the foregoing veasons, we decline to limit prior cass faw permitting legal or erroncony
~santeyces to be challonged for the ﬁx_*st’ thnean appeal, Accordingly, wehald o {137 W2
4HE} challenge to ihe olassifieation of ont-atstate convietions, fike othor sentencing errores
vesudting bn snbnw ol sentences, noiy-be raised for the fivst thue on nppoal, Enthe present
ease, the evidence is insufficlont to support the conclosion that the dlgputed convictions
would be clagsified as'folontes under Woshington law, Consequently, the sffemdfor score
uael to enleuinte the propoy standard range Js incorrect and the sentence unbnwiul,
1t hias boen the consistont holding of this court that the existonce of an orroneous sentenes
reguives resentoneing.' Brooks v Rivey, $3 W 2d 876, R77, 602 20 356 (LF19) (olting
vases). This rulé extonds 4o the fmpesition of an exeeptional sentence vwadior the BRA where,
as heore, an incorreet offender score is used to salemate the standard range, Stte v, Parker,
132 Win2d 182, 190, 937 v.ad 875 (0997 (We are hesitant to afffrm an exceplional
soptence where the stoodard range has beep incerrectly caleninted butanse of the groat
Hkketihooutd that the fudpe relied, ot least fn part, on the indorrest standasd ranges iy his
eafentog ). In this tase, the senteneing judge speeifionlly Inchuded the potentially ineorroet
offender seore of "9 or more™:as an aggravating factor supporting the sxoepiional sentence.
Resontenving, theroefore, is reguired, ’
{n the novmal case, where the disputed fssnes have been tally argued to the sontencing
et we would hold e State Yo the existing record, excise the nnlawful portion of the
sentonee, and remamd foy resenteneing without altowiog further ovldence to be addmgad.
&ee Btate v MeCorkie, 38 W, App, 485, 500, (73 P.2d 459) 948 P34 736 (1997), Undey
the prosent facty, Wowever, while wo secessarily hold thnt a senfonce bmsed on inswfflolernt
evidoncs suay not stund, we recegnize that defense counsel bar some obligation to bringthe




deficienclos of the State’s case 1o the utzcntim; of the sentencing court. Accordingly, whers,
nskwm, the defendunt fully Yo specifically put the court on notice a8 to aty apparent defocts,
resand for gntevitlentinry hearing to wllow the State to prove the clussifieation of the

- disputed convidtions is appropriste. See MoCoekle, 38 W, App.af 8300, (137 Wn2d
4863 Thix prescrvos the purpose of the SRA to hmpone fnir sentences bused on provabie
facds, yet provides the proper disineentive to evisninal defendants who nght othorwise
purposelidly fail to wnise potentinl defects nt sentencing in the hopes the appelinte conrt will
reverse withoot providing the Btaee fy ¥iliar oprporiunity to maloe (ks cage,
Aceardingly, we reverse and remand for vesentencing, to Includo an evidontiary bhearing to
altlow the Siate to dntreduoes ovidenes to support the propor classification of the disputed
convictions, ’
Gy, Cud, and Durham, Smith, Madsen, snd Snuders, 3 voneur.

Oiting the reasons above the defendant, Bleven Louls Canha requests this court Lo remand thig
cass 1o this court for resentencing based on a proper eompoarabiiity analysis of the alleged outof

state folonies,

1 declare under the penally of periury the laws of the State of Washington that the

foregoing is true and correet. : ofiy N
Diated at Qubh Jo g,z@e Covyerdams Lanfer” (place) on the g day of (éé{;%mg .
R I it

Spnatire
%’5*&»&4 Canhn  Decdt Z2 18l

Printed Mame / DOC ¥
Cayote Ridge Correstions Center

PO Box 769
Cormell, WA 99324
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FLED
FILED .
Ootober 14, 2013
° C?ouc:t of Appeals (//\\
Division 11

State of Washington

IN THESUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR BENTON AND PRANKLIN COUNTIES

) BRODE2
BTATE OF WASBHINGTON, 3
Plakatite, )
)y OCAUSE NO: 07-1-91052-8
e 3
)
) ORDER TG TRANSFER MOTION TO
Sievon L Conla, ¥ THE COURT OF APPEALS ’
Drefeudnnd. }
3

This sourt recsived a “Motion to Modify or Correct Judgment and Sentonce (J&3)
pursuant to GrR 7.8 from defandant, Steven Louis Canha, along with a request for
hearing. This matter hmving been reviewed and cousldered slong with the provisions of
CrR 72.8(c), this Courd finds the ends of justice would be served by teansferving it to the
Court of Appeals 1o be heard as-a Pergonal Restraint Pegition,

THEREFORE, IT IS HEREBY ORDERED that Deferdant’s Motion be
transferred to the Court of Appeals, Division I, 10 be heard as o Personal Restraint

)

SUPERI

Petition,
DOMNE THIS 14 day of Ootabor, 2013
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Clerk

THE SUPREME COURT OF WASHIN’GTOT%KY "E‘]‘) l

‘In re the Personal Restraint of

APR 077 ¢

. WO, 899444 07 2015

STRVEN LOUILS CANELA, e b
ORDER ﬁ:ﬁ}fnrwamu#ﬂ'mn!

Petitioner.
CIA MO 32002-2-111

S S o Yot S el S

Departient I of the Court, composed of Chief Tustice Madsen and Justices Owens,
Hrephens, Gomzdlez and Y, considered this marter at its March 31, 2015, Motion Calendar, In this
wase, the Petitioner filed a CrR 7.8 motion in the Benton County Superfor Couit in Angust of 2012,
In Oetober of 2013, the moton was waoxferred to the Court of Appeuls 10 I;e treated 8y a porsonsl
restraint petition. The Court of Appeals dismissed the petition as wntnely, frivolous and
improperly successive. Because the CrR 7.8 motion was filed lass than a year trom the date that the
Thnited Smtes Bupreme Courtdended the Petitioner’s petition Tor review, the pémmmai restraing
petition was thnely, Therefore, the Dopartment unanimously agreed that the following ovder be

A enterad,

I'T IS ORDERED:

That the I:’t::mio,ne:“’é Motion 1o 'Modify the Corpmissioner’ s Raling is granted and the mater
is remanded to Division Three of the Court of Appeals to review on the merits,

DIATED at Olyrapia, Wasﬁingum this Gth day of April, 2015,

For the Coart

‘77*:‘?:’5& (M@iﬁ%z (:?.(7

CHIEY JusTiLy /
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FILED

( JAN 1 4 2018

LOURT O ABYEALY
LIVISTOR AT
g’!&ﬂl LR WARRDNOTOR

fusmammsosmpmrerien st

COURT OF APPEALS, DIVISION I, STATE OF WASHINGTON

¥ir the Matter of the Personal Restraint 32002-2-T4X

of:

ORDGER APPOINTING COUNSEL

3
3
}
. }
BTEVEN LOUIS CAMNEA, )
) AND REFERRING MATTER TO
3
3
)]
¥

Poetilioner. PAMNEYL.

THE COURT, having determined that Steven Louis Canha is restrained, and
having determined that his petition hay ﬁui"ﬂniém mierit to warrand appointment of
counsel, in light of the pc;sm‘ble application of State v. Ford, 137 Wnl2d 472, 973 P.2d
432 {1999) whes dotermdning the somparability of his sut-of-state convictions;

IT IS ORDERED, that Kristina Nichols is appointed counse! for My, Canha;

AND TT IS FURTHER ORDERED, that counsel for Mr. Canha and the State of

Washington shall submit briefing on a sc¢hedule as dirocted by the - Clerk of Court, afier



™o, 32002-2-411
PRP of Canha

L

which the matter shiall be referred to a pansel of judges for determination on the merits on

the next available docket, without oral argument. Sae RAP 16.11(b).

r/?ezwwé? A 9?%% o

VCAUREL H. smnow».vw
CHIER JUDGE
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. ABSALILT, SECOND DEGREE
{RGW 9A.36.02 1))
CLASS B~ VIOLENT

1. OFFENOER SCORING (ROW 9',94A‘5.’£5(8))
ADULT MISTORY!
Enlar number of serfous Violent and viGlent feIony BOMVIBUONG. ... . e e nese s ass i e ren s

Enter manber of nonvielgnt felony comvistions .. ... oo o

JUVERILE MISTORY:

Emer uanber of serious violant and vialeot fateny disk R X @ —
Enter raratiar of nonvioient FHony dispositiong . ccron s - S
CITHER GUIRIRENT OFFENBES; (Other current offenass which do not the garvie et connt in ofiender scong)
Eatsr mumbor-of other sedous violent and violprg felony conviction: s % B
Erpar nurnbiae of nonviokant felany GomvIGlons . n C wam s o i e v e o voner ot - PO )
STATWE: Way me offerider on gommunily custody on the date thae: cutrent offennsn was sommitte? {if yea), + 4=
Total the lasteoluma to gatthe Ofonder Soors
(Round down to iy nesres! whole nurndst)
i SENTEMGE RAMGE
A OFFENDER BCORE: 4] k) 2 3 i 4, g 8 7 B Sormore
STANDARD RAMGE Fe9 8- 1@+ - 44 13 -7 16« 20 2~ 2D xR b AD - 87 53 -70 #5358
(LEVEL v} murths | omonths | monthe | menths | months | months | months | months | months | monthy

B. The sange forattempt, solicitation, amd conspirgoy is 5% of therangd Tor the completed crime (ROEW 8,844 808).

. Wihe cour] orders o deadiy weapon enhancemant, use the applloatie enhancemant shents on pages BB or (IR0 o
3 caloudate the enhanced sentence.
it DL i a sentence i one yesr or less: community custody may be ardered for up to-ona year (See ROW S.84A. 548 for
applicabie siuations),

B. Whaen s court santenoes an affender 10 tha cusiady of the Depto of Correations, the court shall slse sentence the offender
to sonrvundty rusmdy far the mnqe of 18 1 38 monthis, o o e pated of pamed release, whichever is longsr (ROW
5485, 715},

. Forafinding that this offense was gonimitied with sexual motivation (ROW 8.044, 535(8)) on wr after T/0172008, ses.page
11110, Sexual Motivation Bohancement ~ Fon G,

G, Ifthe aufrent offense was & gang-retaad felony and the court fawnd the offerder invelverd a minor in the commisaton of the
offense by threat or by sompenaation ROW 9.94A.833), the slandard sentensing range for the surrent offense ts muttiplied
oy 126%. See ROW 8.044.833(10).

«  Statutory maxiroum gentence e 120 monthy (10 yoars) (m;‘w 8A.20.021)

e Wershs ¥ Chreich Lo LR el U1 (st (0. vStre 1he aeeracy af Hs publicetions. shy seovng shees any
o presseleds i; I BRENSTCRTA ¥ iam' ﬂn um srgnuty yelf parandutiang wif the sonvingseules, JpanAinet ity oreers or omisaions, we
HREGHITERE YO o sepiet ey fer The 3

2

Adult Sentenging Manual 2008 7 11143
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UNLAWFLUL POSSESSION OF A FIREARN, FIRST DEGREE
*Emeh fraarm possessad under this section s & separate offense.
TROW 9.41.040(1)
CLASS B - NONMVIOLENT
1. OFFENDER SBOORING (ROW §,94A825(7))
ADULT HISTORY:
O NUMBET OF TOIOY CORVICHONS | i arre iy v vess oo sisssas cas ceasssts Seers et rsamssisnes s sssss 80 apaseas oo ross EAE

JUSENILE FETORY:
Enter number.of serious violent and victerd falony POSRIONG ... ¥ 1w
% e

Erter nuaber of nonvislant felony dispositions

CTHER LUHRENT CQFFENSES: (Olber ourren offenses which do nat ancampass the sama conduot coant in offenderscore)

Enter nunihed of viher falony convietione® ., ... .- ESE

STATLE: Was the offenderon sommunilty custody o the-date the current offense was commitied? (if yes), R

Testyl the fest columnto get the Oftender Score ]
{Foung down s the nearest whole numbear} X

. BEMTENCE BANGE

A, OFFENDER SCORE: 4] 4 2 3 # & B 7 8 G ormorg
STANDARD RANGE] 18- 20 EARY-7 26 . 34 & - 41 38 » 48 41 . 84 §7 « 786 a7 - pa TEL02 | BY - 1B
CLEWVEL Vi mnithe months mignths mpnths monthes monthe months Monbs momths | rmontns

8. The range foratiampt, soficllation, and conspleacy is 76% of the range for the completed wrime (ROW 9.04A.608).

C. ithe sifesder s s Grimiaal Strest Bany Member or Associate at the Hime of the offense. of Unlawlul Passosgion
of éa F!ream; In the Fiestor Second Degree, ten the offander is eligible Tor Community Custody under ROW
Q.84A. 715015,

. ifthe offender o convicted under section £.41.040 for Unlawiul Possession of & Firearm inthe Fist or Second
Degres gng for the felony crimes of Thelt of & Firearm or Possession of a Swlen Fleearm, or both, then the
oftendar shall serve consaoulive sehiences.

#.  Forafoding that this offense-was commiited with sexual motivation (ROW 8,.94A.833(8)) on of aifler 712008,
saa page H-H0, Sexval Metivation Bnhancement - Foun O,

. fthe currant bifense wos a gangrelated felony and the courd fmmd the offander invalved a rainor In the
cormrnission of the offensa by threat.or by compensation {ROW 89,94A4.838), the stapdard sentanging range for thy
current offense is multiplied Ly 126%. Hee ROW 9.044533(10).

" Standory maximuny saotence Is 180 months (10 yearg) (RCW A, 2OWOZHITL))

Hi, SENTENCING OPTIONS
Lo Waork Bible Camp; for slighbliity and sentencing rules sea ROW 9.94A.680.
i Drag Ofander Sentencing Altermative; for eiigibllity and sentencing nides see ROW D.944:860.

WU gy zmt

VIGHP 15 ST Ghaln el BGassesamer of @ Firearm 17 or B 7oy for e fokosy wrmres of Thafrof o

gry G g BRSO Fieoarm sc DOth, Ghargasd wader 547 80, OMNiee Quersi Corvictions for - il
TR A sexsssoe OF & Sttt Fivpaer, or Thatt ol a Faguem, miy ssof b aagiucsent 16 Mg
s B (e SOV O848 SB9Y 1CI). rathor thee ofieadnr will S61ve CORBOGERG Sealenses Ba

i
Wit praaticeitae DR Res,

4 b thie Wesdin Y (54 2 [ i chigs alh Rt i vvp 10 Q3s0Te e aoenriey.nf By paliftcations, e sooring sShems e
inwndwl Fex proside SRS i MOst COSRE Im( ()0 Ami eevee 5, pnrnmrt(arlww uf e sesning radvs, Yo find any-€rrovs 6r ouresions. we
AIRUP RS YL T YRt Hras s The £

Adult Sentencing Manunl 2008 litoea






NO. 32002-2-I11
COURT OF APPEALS
| DIViSION I
STATE OF WASHINGTON

In re the Personal Restraint Petition of )
: B ) BENTON COUNTY
STEVEN LOUIS CANHA, ) NO.071010525
| )
Petitioner. ) CERTIFICATE OF SERVICE
)
)

I certify under penalty of perjury under the laws of the State of Washingtonv that on this
day of March, 2016, I caused a true and correct copy of the SUPPLEMENTAL
BRIEF OF PETITIONER and to be served on:

COURT OF APPEALS, DIVISION III E-FILE
Attn: Renee Townsley, Clerk

500 N Cedar St

Spokane, WA 99201




03/168/2016 09:06 FAX 508 775 0776 DENNIS W. MORGAN LAW OFF : g vo3/003

i {

BENTON COUNTY PROSECUTOR’S OFFICE ' E-MAIL
Attn: Andrew Kelvin Miller

7122 W Qkanogan PL, Bldg A

Kennewick, WA 99336-2359

grosecuting@cq.benton.wa.us

STEVEN LOUIS CANHA #321815 U.5. MAIL
Coyote Ridge Cotrections Center

PO Box 769

Connell, WA 99326

IS W.MORGAN WSBA #5286
Attorney for Petitioner.
P.O. Box 1019 '

Republic, WA 99169
" Phone: (509) 775-0777
Fax: (509) 775-0776

nodblspk(@reablety.com



NICHOLS LAW FIRM PLLC

March 16, 2016 - 11:48 AM

Transmittal Letter

Document Uploaded: 320022-~For filing, Brief of Petitioner Canha 320022.pdf
Case Name: ’ State v. Steven Canha

Court of Appeals Case Number: 32002-2

Party Respresented: Petitioner

N ’) .
Is This a Personal Restraint Petition? Yes D No

Trial Court County: Benton - Superior Court # 07-1-01052-5

Type of Document being Filed:
Deslgnation of Clerk's Papers
Statement of Arrangements
Motion for Discretionary Review
Motion: ____.

Response/Reply to Motion: _____
Brief

Statement of Additional Authorities
Affidavit of Attorney Fees

Cost Bill.

Objection to Cost Bill

Afffdavlt

Letter

Electronic Copy of Verbatim Report of Proceedings - No. of Volumes: .
Hearing Date(s):

Personal Restraint Petition (PRP)

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition
Petition for Review (PRV)

Other:

CooDooOOoOoOOOoO0oD0RODOOOO

Comments:




No Comments were entered,

Proof of service is attached and an email service by agreement has been made to prosecuting@co.benton, wa.us,

Sender Name: Kristina M Nichols - Email: wa.appeals@amall.com




NO. 32002-2-11X
COURT OF APPEALS
DIVISION IIX

STATE OF WASHINGTON

In re the Personal Restraint Petition of ) ‘
' ) BENTON COUNTY
STEVEN LOUIS CANHA, ) NO.071010525
' )
Petitioner, ) CERTIFICATE OF SERVICE
‘ )
)

I cuufy under penalty of perjury under the laws of the State of Washington that on this M /
‘ngw”” ay of March, 2016, T caused a true and correct copy of the SUPPLFMFNTAL
BRIEF OF PETITIONER and to be served on:

COURT OF APPEALS, DIVISION 111 FE-FILE
Autn: Renee Townsley, Clerk -

500 N Cedar St

Spokane, WA 99201




BENTON COUNTY PROSECUTOR'S OFFICE B-MAILL
Attn: Andrew Kelvin Miller '
7122 W Okanogan PL, Bldg A
Kennewick, WA 99336-2359

prosecuting@oo. benton. wa.ug

STEVEN LOUIS CANHA #321815 U5, MAIL
Coyote Ridge Corrections Center '

PO Box 769

Comnell, WA 99326

, J—

A

1 e TR

I8 W, MORGAN  WEBA #5286 {
Attomey for Petitioner.
P.O. Box 1019 _

Republic, WA 99169
Phoune: (509) 775-0777
Fax: (509) 775-0776

nodblspk(@reablety,com |
. | L 8A IS TP

e / A
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T
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NICHOLS LAW FIRM PLLC

March 16, 2016 - 2:35 PM

Transmittal Letter

Document Uploaded: 320022-corrected pos page.pdf

Case Name: In re Personal Restraint of Steven Louis Canha
Court of Appeals Case Number: 32002-2

Party Respresented: : Petitioner

. . oo
Is This a Personal Restraint Petition? P Yes [:] No

Trial Court County: Benton - Superior Court # 07-1-01052-5

Type of Document being Filed:

[:] Designation of Clerk's Papers
[:j Statement of Arrangements

[;] Motion for Discretionary Review
[} Motion: ___

[:} Response/Reply to Motion: ____
m Brief

[ ] statement of Additional Authorities
[ ] Affidavit of Attorney Fees

[] Costsill

[ ] Objection to Cost Bill

[¥] Affidavit

Letter

Electronic Copy of Verbatim Report of Proceedings - No, of Volumes:
Ej Hearing Date(s):

[:j Personal Restraint Petition (PRP)
[ ] Response to Personal Restraint Petition
m Reply to Response to Personal Restraint Petition

[_; Petition for Review (PRVY)

[ ] Other:

Comments:



| Corrected proof of service pages

Proof of service is attached and an email service by agreement has been made to prosecuting@co.benton.wa.us.

Sender Name: Kristina'M Nichols - Email: wa.appeals@gmall.com




