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A. CERTIFIED QUESTION

Does RCW 49.60.210(1) create a cause of action for job applicants
who claim a prospective employer refused to hire them in retaliation for
prior opposition to discrimination against a different employer?

B. INTRODUCTION

Defendant Educational Service District No. 171 (the District) is
one of nine Educational Service Districts in the state of Washington.* The
District is headquartered in Wenatchee.

Plaintiff Zin Zhu began employment as a teacher at Waterville
School District (Waterville) in 2006. On Sept. 28, 2010, Mr. Zhu sued
Waterville for alleged racial discrimination. On March 13, 2012, Mr.
Zhu’s lawsuit against Waterville was mediated by a federal magistrate
judge and the case was settled. As part of the settlement Mr. Zhu agreed
to resign from his employment at Waterville. Thereafter, on May 30,
2012, Mr. Zhu applied for the position of Math-Science Specialist with the
District. Mr. Zhu and two other applicants were invited to interview for
the position. On June 19, 2012, a committee consisting of four
administrators of the District interviewed the three candidates. On July

20, 2015, after Mr. Zhu was not hired for the job, he sued the District for



racial discrimination, retaliation and on other claims. (Mr. Zhu also sued
because the District did not hire him for a temporary “refurbishment
assistant” job.) Mr. Zhu was unsuccessful on eight of his nine claims that
alleged discrimination, retaliation or other wrongful conduct.” Mr. Zhu
was successful on his state law retaliation claim based upon RCW
49.60.210(1).

Mr. Zhu’s retaliation claim -- Mr. Zhu alleged that some
employees of the District were aware of his protected activity at
Waterville and the District did not hire him in retaliation for Mr. Zhu’s
protected activity at Waterville. The District filed a post-trial motion for
judgment as a matter of law (JMOL) based in part on the District’s
argument that a job applicant cannot maintain a state law retaliation claim
based upon the job applicant’s protected activity with a former employer.
The district court stated:

Neither the Washington Court of Appeals or Washington

Supreme Court has addressed the factual scenario presented
here where a prospective employee alleges retaliation

! ESD 101 in Spokane, ESD 105 in Yakima, ESD 112 in Vancouver, ESD 113 in
Tumwater, ESD 114 in Bremerton, ESD 212 in Renton, ESD 123 in Pasco, ESD 171 in
Wenatchee and ESD 189 in Anacortes.

2 The District prevailed on Mr. Zhu’s (1) federal claim for racial discrimination
based on the math-science specialist job, (2) federal claim for racial discrimination based
on the temporary assistant job, (3) federal claim for retaliation based on the math-science
specialist job, (4) federal claim for retaliation based on the temporary assistant job, (5)
WLAD racial discrimination claim based on the math-science specialist job, (6) WLAD
racial discrimination claim based on the temporary assistant job, (7) WLAD claim for
retaliation based on the temporary assistant job and (8) state common law “blacklisting”
claim.



against a prospective employer for failing to hire the

plaintiff based on the plaintiff’s past discrimination lawsuit

against a different employer.
Zhu v. North Central Educational Service District No. 171, 2016 WL
7428204, *6 (E.D.Wash. 2016). The district court stated: “If RCW
49.60.210(1) has been extended to prospective job applicants, this
determination should be made by the State of Washington courts, not this
court.” Id. at *11.

A statute is ambiguous when it is subject to more than one
reasonable interpretation. Jametsky v. Olsen, 179 Wn.2d 756, 762, 317
P.3d 1003 (2014). When a statute is ambiguous, the court first attempts to
resolve any ambiguity and determine the legislature’s intent by
considering principles of statutory construction, legislative history and
relevant case law. Id.

Here, the district court acknowledged that the statute was
ambiguous when it stated: “However, in light of the fact the scope of
RCW 49.60.210(1) is unclear, the court will grant certification of the
question of local law to the Washington Supreme Court.” Zhu v. North
Central Educational Service District, supra at *11. (Emphasis added.)

There are some federal and state statutes that allow a

discrimination cause of action in favor of a job applicant. These statutes



include the words “applicants for employment” or “applicant.”® There are
other federal and state statutes that do not create a retaliation cause of
action in favor of a job applicant. These statutes do not use the word

“applicant.”*

3 FEDERAL STATUTES -- See, e.g., 42 U.S.C. § 2000e-3(a) of Title VII, which
states: “It shall be an unlawful employment practice for an employer to discriminate
against any of his employees or applicants for employment” due to protected activity.
(Emphasis added.) Kelly v. Goodyear Tire and Rubber Co., 220 F.3d 1174, 1179 (10"
Cir. 2000) (discussing plaintiff’s claim under Title VII that a prospective employer
retaliated against him for filing a complaint against a prior employer). See also 29 U.S.C.
8§ 623(d) of the Age Discrimination in Employment Act (ADEA), which provides: “It
shall be unlawful for an employer to discriminate against any of his employees or
applicants for employment” due to protected activity. (Emphasis added.) STATE
STATUTES - See, e.g., Fla. St. § 440.105(2)(a)(2), which states: “It shall be unlawful for
any employer to . . . [d]ischarge or refuse to hire an employee or job applicant because
the employee or applicant” engaged in protected activities. (Emphasis added.) See also
La. Rev. Stat. 23:1361, which states: “No person, firm or corporation shall refuse to
employ any applicant for employment because of such applicant having asserted a

claim for workers’ compensation benefits . . . .” (Emphasis added.)
4 FEDERAL STATUTES -- See, e.g., 29 U.S.C. § 215(a)(3) of the Fair Labor
Standards Act (FLSA), providing that “it shall be unlawful for any person . . . to

discharge or in any other manner discriminate against any employee” due to protected
activity. See Johnson v. Serenity Transp., Inc., 141 F.Supp.3d 974, 988 (N.D.Cal. 2015)
(*A defendant must be an ‘employer’ of the plaintiff to be liable under the FLSA.”);
Arias v. Raimondo, 2015 WL 1469272, *3 (E.D.Cal. 2015) (the FLSA “explicitly
provides that an employee may only sue employers for retaliation”), appeal filed (9" Cir.
2015); Rodriguez v. SGLC, Inc., 2012 WL 5705992, *7 (E.D.Cal. 2012) (under the FLSA
employees may only seek redress from “employers™); Boddy v. Astec, Inc., 2012 WL
5507298, *6 (E.D.Tenn. 2012) (“the retaliation provisions of the FLSA do not apply to
non-employers”); Dellinger v. Science Applications Intern. Corp., 649 F.3d 226, 230 (4"
Cir. 2011) (prospective employee brought action against prospective employer; “there is .
.. no remedy for an employee to sue anyone but his employer for violations of the anti-
retaliation provision [of the FLSA] [and] if the person retaliating against an employee is
not an employer, the person is not subject to a private civil action”), cert. denied 565 U.S.
1197 (2012); Darveau v. Detecon, Inc., 515 F.3d 334, 340 (4™ Cir. 2008) (plaintiff must
show that “he suffered adverse action by the employer”); Glover v. City of North
Charleston, S.C., 942 F.Supp. 243, 245 (D.S.C. 1996) (“the anti-retaliation provisions of
the FLSA require an employer-employee relation to exist or to have existed between
Plaintiffs and Defendants”); Harper v San Luis Valley Regional Med. Center, 848
F.Supp. 911, 913 (D.Colo. 1994) (anti-retaliation protection of the FLSA does not extend
to non-employee job applicants). STATE STAUTUES - See, e.g., Cal. Gov’t Code §
12940(h), which provides that it is unlawful “[flor any employer, labor organization, or
person to discharge, expel, or otherwise discriminate against any person” due to protected

4



Federal statute using “applicants for employment™ — In Robinson
v. Shell Oil Co., 519 U.S. 337 (1997), the United States Supreme Court
stated that 42 U.S.C. § 2000e-3(a) of Title VII was applicable to a
retaliation claim brought an a former employee against his former
employer because the term “employees” used in the anti-retaliation statute
included former employees. Plaintiff was fired by Shell Oil Company and
filed a charge of discrimination with the Equal Employment Opportunity
Commission (EEOC). Id. at 339. While the charge was pending, plaintiff
applied for a job with another company. Id. Plaintiff claimed that when
his prospective employer contacted Shell Oil Company that the former
employer “gave him a negative reference in retaliation for his having filed
the EEOC charge.” 1d. Plaintiff’s lawsuit was against his former
employer — not against the prospective employer.

Federal statute not using ‘““applicants for employment” -- In
Dellinger v. Science Applications Intern. Corp., 649 F.3d 226 (4th Cir.
2011), cert. denied 556 U.S. 1197 (2012), the circuit court stated that the

Fair Labor Standards Act (FLSA) is not intended to protect prospective

activity. See also Conn. Gen. St. § 46a-60(a)(4), which states that it is unlawful “[f]or
any person, employer, labor organization, or employment agency to discharge, expel or
otherwise discriminate against any person” due to protected activity.

5



employees from retaliation and that extending anti-retaliation protection to
prospective employees would greatly expand the scope of the statute.®
There are numerous state anti-retaliation statutes that are almost
identical to RCW 49.60.210(1).® The appellate courts of those states
with retaliation statutes almost identical to RCW 49.60.210(1) have

never held there is a retaliation cause of action for a job applicant

> The Dellinger court stated at 231 that “we hold that the FLSA anti-retaliation
provision . . . does not authorize prospective employees to bring retaliation claims against
prospective employers.”

California — unlawful “[flor any employer, labor organization, employment
agency, or person to discharge, expel, or otherwise discriminate against any person”
due to protected activity — Cal. Gov’t Code § 12940(h) (Emphasis added); Connecticut —
unlawful “[flor any person, employer, labor organization or employment agency to
discharge, expel or otherwise discriminate against any person” due to protected activity
— Conn. Gen. St. § 46a-60(a)(4) (Emphasis added); Kentucky — unlawful “for a person .
.. “[t]o retaliate or discriminate in any manner against a person” due to protected
activity — Ky. Rev. St. § 344.280(1) (Emphasis added); Massachusetts — unlawful “for
any person, employer, labor organization or employment agency to discharge, expel, or
otherwise to discrimination against any person” due to protected activity — Mass. St.
151B § 4(4) (Emphasis added); Missouri — unlawful “[t]o retaliate or discriminate in any
manner against any other person” due to protected activity — Mo. Rev St. § 213.070(2)
(Emphasis added.); New Hampshire — unlawful “for any person engaged in any activity
to which this chapter applies to discharge, expel or otherwise retaliate or discriminate
against any person” due to protected activity — N.H. Rev. St. 354-A:19 (Emphasis
added); New Jersey — unlawful “[f]lor any person to take reprisals against any person”
due to protected activity — N.J. St. § 10:5-12(d) (Emphasis added); North Dakota —
unlawful “for a person . . . to engage in any form of threats, retaliation, or discrimination
against a person” due to protected activity — N.D. St. § 14-02.4-18 (Emphasis added);
Ohio — unlawful “[flor any person to discriminate in any manner against any other
person because that person” engaged in protected activity — Ohio St. 4112.02(1)
(Emphasis added); Oregon — unlawful “[f]or any person to discharge, expel or otherwise
discriminate against any other person” due to protected activity — Or. Rev. St. §
659A.030(1)(f) (Emphasis added); South Dakota — unlawful “for any person, directly or
indirectly . . . to engage in or threaten to engage in any reprisal, economic or otherwise,
against any person” due to protected activity — S.D. St. § 20-13-26 (Emphasis added);
Tennessee — unlawful “for a person . . . to . .. [r]etaliate or discriminate in any manner
against a person” due to protected activity — Tenn. St. § 4-21-301(a)(1) (Emphasis
added); West Virginia — unlawful “[flor any person, employer, employment agency,
labor organization, owner, real estate salesman or financial institution to . . . [e]ngage in

6



based upon an applicant’s protected activity while employed by a
previous employer.
C. STATEMENT OF THE CASE

For the purpose of this certified question, the District accepts the
district court’s recitation of the facts set forth at pp. 1-4 of the district
court’s order certifying local law question to the Washington Supreme

Court dated Feb. 28, 2017.

D. ARGUMENT

RCW 49.60.210(1) DOES NOT CREATE A RETALIATION

CAUSE OF ACTION IN FAVOR OF A JOB APPLICANT

DUE TO THE JOB APPLICANT’S OPPOSITIONAL

ACTIVITY WHILE EMPLOYED BY A PREVIOUS

EMPLOYER.

1. The 1985 amendments to RCW 49.60.210(1) were not
intended to create a retaliation cause of action in favor
of a job applicant.

No Washington appellate court interpreting RCW 49.60.210(1) has

held that the statute provides a cause of action in favor of a job applicant
due to oppositional activity occurring during the applicant’s past

employment. Moreover, no state appellate court interpreting a statute

substantially similar to our retaliation statute has held there is a retaliation

any form of reprisal or otherwise discrimination against any person” due to protected
activity — W.V. St. 8 5-11-9(7)(C) (Emphasis added).

7



cause of action for a job applicant based upon an applicant’s protected
activity while employed by a previous employer.

The legislative history of RCW 49.60.210(1) does not suggest any
intent on the part of the legislature to expand the retaliation claim to
prospective employers in a later job.” Before 1985, RCW 49.60.210(1)
provided:

It is an unfair practice for any employer, employment

agency or labor union to discharge, expel or otherwise

discriminate against any person because he has opposed

any practices forbidden by this chapter, or because he has

filed a charge, testified, or assisted in any proceeding under

this chapter.

(Emphasis added.)

The statute was amended in 1985 to provide:

It is an unfair practice for any employer, employment

agent, ((or)) labor union, or any other person to discharge,

expel, or otherwise discriminate against any person because

he or she has opposed any practices forbidden by this

chapter, or because he or she has filed a charge, testified,

or assisted in any proceeding under this chapter.

(Added words in boldface.) As is apparent, the only substantive change
was to add the words *“or other person” to the statute.

The legislative history to the 1985 amendments did not include

anything that stated or implied that the amendment was intended to make a

! The legislative history of the Washington Law Against Discrimination (WLAD)

is partially explained in Marquis v. City of Spokane, 130 Wn.2d 97, 922 P.2d 43 (1996).
8



prospective employer potentially liable for protected activity of a job
applicant when the person was employed by a previous employer.
(Legislative history documents are attached to the Appendix of this brief.)

House Bill Report on HB 52 (Jan. 30, 1985) mentioned the
addition of the words “to any person” where the report stated at 2:

The jurisdiction of the Law Against Discrimination is
changed in four areas. . . . Third, the coverage in the
retaliation section is extended to apply to any person who
has assisted the Commission or opposed a practice of
discrimination, thus bringing under Commission protection
those persons who have opposed unfair practices in places
of public accommodation and real property, credit, and
insurance transactions.

(Emphasis added.)

The text of Substitute House Bill No. 52 (Feb. 1, 1985) includes
the words “or other persons” at Sec. 20.

House Bill Report — SHB 52 (Feb. 15, 1985) stated at 2-3:

The jurisdiction of the Law Against Discrimination is
changed in four areas. . . . Third, the coverage in the
retaliation section is extended to apply to any person who
has assisted the Commission or opposed a practice of
discrimination, thus bringing under Commission protection
those persons who have opposed unfair practices in places
of public accommodation and real property, credit, and
insurance transactions.

(Emphasis added.)

The report further stated at 3-4:

The opinion at p. 49 discusses the WLAD’s enactment in 1949 and certain amendments
in 1957 and 1973.



This is a “housekeeping” bill and it is necessary to ensure
that the law against discrimination is effectively enforced.
The streamlined enforcement procedure is needed to assure
the prompt enforcement of Human Rights Commission and
administrative law judge orders.

(Emphasis added.)
Senate Bill Report — SHB 52 (March 26, 1985) stated at 2:

Several other types of discriminatory conduct are deemed
to be unfair practices under the law against discrimination. .
.. In addition, it is an unfair practice for a labor union or
any employer to discriminate against any person because
he or she opposed a discriminatory practice. It is also an
unfair practice for an employment agency to discriminate
on the basis of a person’s marital status.

(Emphasis added.)
Final Bill Report — SHB 52 — Synopsis as Enacted (undated) stated
at 2:
The jurisdiction of the Law Against Discrimination is
changed in four areas. . . . Third, the coverage in the
retaliation section is extended to apply to any person who
has assisted the Commission or opposed a practice of
discrimination, thus bringing under Commission protection
those persons who have opposed unfair practices in places
of public accommodation and real property, and insurance
transactions.
(Emphasis added.)
The final bill report also stated at 3 that “gender-specific language

is corrected.”
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The Certification of Enrolled Enactment — Substitute House Bill
No. 52 (April 12, 1985) recorded the votes on final passage: House 96-0,
Senate 44-5 (Senate amended) and House 96-0.

If the Legislature intended to amend the retaliation statute to apply
in a case such as the case at bar then it would be expected that such a
significant change in the law would have been mentioned in the legislative
history. The pre-1985 retaliation statute applied to “any employer,
employment agency or labor union . . . .” The 1985 retaliation statute
should be interpreted to apply to “any person” who is an agent of an
employer, employment agency or labor union. Under the pre-1985
retaliation statute and the 1985 retaliation statute the District was never an
employer of Mr. Zhu. Moreover, the District was not an entity functionally
similar to an employer of Mr. Zhu.

In Owa v. Fred Meyer Stores, 2017 WL 897808, *2 (W.D.Wash.
2017) (Jones, J.), the district court cited Malo v Alaska Trawl Fisheries,
Inc., 92 Wn.App. 927, 965, 965 P.2d 1124 (1988) (defendant co-captain
was not plaintiff co-captain’s employer so defendant was not subject to
liability for retaliatory discharge), rev. denied 137 Wn.2d 1029, 980 P.2d
1284 (1999). The district court at *2 cited Malo for the proposition
that the term ““or other person” is restricted by the words “employer,”

“employment agency” and “labor union.
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The district court in Owa added at *3: “Upon finding that no such
employer-employee relationship exists between Fred Meyer and Plaintiff,
the Court DISMISSES with prejudice Plaintiff’s claims for retaliation . . .
" (Emphasis in original.)

2. No appellate court in the state of Washington has held
that a job applicant has a retaliation cause of action
against a prospective employer based upon protected
activity that took place during the job applicant’s past
employment.

This Court has discussed or mentioned RCW 49.60.210(1) on only

a handful of occasions and in all of those cases the facts involved an

employee and his or her current or past employer.®

8 Long v. Brusco Tug & Barge, 185 Wn.2d 127, 139, 368 P.3d 478 (2016)
(employer violated the WLAD “only if [the employer] had retaliated against [the
employee] for opposing what he reasonably believed was unlawful discrimination™)
(Gonzalez, J. dissenting); Ellis v. City of Seattle, 142 Wn.2d 450, 460, 13 P.3d 1065
(2000) (action by an employee against an employer; “in the retaliatory discharge
context, Washington law has recognized a cause of action where an employee has an
objectively reasonable belief an employer has violated the law.” — boldface added);
Marquis v. City of Spokane, 130 Wn.2d 97, 121 n. 4, 922 P.2d 43 (1996) (action by an
employee against an employer; RCW 49.60.210 concerns discrimination against one
opposing discrimination under RCW 49.60); Sherman v. State, 128 Wn.2d 164, 202-03,
905 P.2d 355 (1995) (action by an employee against an employer; reversing the trial
court’s order granting summary judgment on plaintiff’s retaliatory discharge claim);
Allison v. Housing Auth. of City of Seattle, 118 Wn.2d 79, 86, 821 P.2d 79 (1991) (RCW
49.60.210 “prohibits employers from making an adverse employment decision “’because
[the employee] opposed any practices forbidden by [RCW 49.60]’”. Allison, Wash.App.
at 628” — boldface added); Bennett v. Hardy, 113 Wn.2d 912, 925, 784 P.2d 1258 (1990)
(action by an employee against an employer; “RCW 49.60.210 makes it an unfair
practice for an employer to discriminate against a person because she has opposed
practices forbidden by that chapter” — boldface added); E-Z Loader Boat Trailers, Inc. v.
Travelers Indem. Co., 106 Wn.2d 901, 906, 726 P.2d 439 (1986) (action by an employee
against an employer; plaintiff employee “alleged that he was discharged . . . because he
opposed [his employer’s] violation of the laws against discrimination” — boldface
added); Wash. Water Power Co. v. Wash. State Human Rights Comm’n, 91 Wn.2d 62, 69,
586 P.2d 1149 (1978) (disparate treatment case holding that an anti-nepotism policy was
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In Malo v. Alaska Trawl Fisheries, Inc., 92 Wn.App. 927, 965 P.2d
1124 (1998), rev. denied 137 Wn.2d 1029, 980 P.2d 1284 (1999), the
court held that “RCW 49.60.210(1) does not create personal and
individual liability for co-workers.” Id. at 931. The Malo court held that
the language of RCW 49.60.210(1) “is directed at entities functionally
similar to employers who discriminate by engaging in conduct similar
to employers who discriminate by engaging in conduct similar to
discharging or expelling a person who has” engaged in protected
activities. Id. at 930. (Emphasis added.) The Malo court dismissed a
retaliation claim against a co-worker because he “did not employ, manage
or supervise” plaintiff and the co-worker “was not in a position to
discharge Malo or to expel him from membership in any organization.”
Id. at 930.

Here, it cannot be said that the District was functionally similar to
Mr. Zhu’s employer because the District did not employ, manage or
supervise Mr. Zhu. The Malo court suggested that while co-workers may
not be liable for retaliation, supervisors may since they, like employers,
have the power to “discharge” or “expel.” *“Washington courts have
explained that the “other person” language may include managers, but not

co-workers.” Woods v. Washington, 2011 WL 31852, *4 (W.D.Wash.

prohibited under statute making it an unfair practice to ruse to hire a person due to the
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2011) (holding that plaintiff’s retaliation claim could not be asserted
against Schliemann, who worked under plaintiff and had no supervisory
control or authority over him), citing Malo, supra at 930-31.

This Court addressed a similar argument in an analogous case
regarding retaliation against employees who filed a workers’
compensation claim. In Warnek v. ABB Combustion Eng’g Servs., Inc.,
137 Wn.2d 450, 455, 972 P.2d 453 (1999), two former employees sued
their former employer for failure to rehire them because they had filed
workers’ compensation claims in an earlier job. On certification from
the district court this Court was asked:

Do either of the causes of action described by Wash. Rev.

Code § 51.48.025° and Wilmont v. Kaiser Alum. & Chem.

Corp., 118 Wash.2d 46, 821 P.2d 18 (1991) encompass a

former employee who is not rehired because the former

employee filed a workers’ compensation grievance during

the course of previous employment with the employer?

137 Wn.2d at 455. This Court answered “No.” 1d. This Court held that
RCW 51.48.025 could not be the basis of a statutory claim or a common

law claim under Wilmot v. Kaiser Aluminum & Chem. Corp., 118 Wn.2d

46, 821 P.2d 18 (1991) (common law claim for wrongful discharge in

person’s marital status; the retaliation statute simply cited in passing).

’ RCW 51.48.025(1) provided: “No employer may discharge or in any manner
discriminate against any employee because such employee has filed or communicated to
the employer an intent to file a claim for compensation or exercises any rights provided
under this title.”
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retaliation for pursuing workers’ compensation benefits against a
subsequent employer). Id. at 455. This Court explained at 456:

Plaintiffs . . . would interpret the statute as providing for
complaints by ex-employees and former employees not
rehired for employment because they filed for workers’
compensation benefits during prior employment with the
employer in another state. . . . The statute by its plain
language does not apply as Plaintiffs suggest, but expressly
provides for complaints by employees who have been
discharged or otherwise discriminated against during the
course of their employment. This evidences a legislative
intent not to provide protection under the statute to former
employees who have not been rehired because they filed for
workers’ compensation benefits in the past. To reach a
contrary conclusion would go beyond the statute’s clear
and unambiguous language resulting in this Court
inappropriately “read[ing] into a statute matters which are
not there.”

(Emphasis in original.)

This Court went on to state that the common law retaliation claim
required that “an actual employee be discharged from employment” and
noted: “There is a distinction between discharge or other discrimination
during the course of employment and not being rehired for new
employment.” Id. at 458. (Emphasis in original.) The same argument
applies here. The retaliation statute requires that the oppositional activity
and retaliation occur in the same employment. This Court should not
extend RCW 49.60.210(1) beyond its terms. It is for the Legislature and

not this Court to expand the scope of the statute if it so chooses.
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Another analogous case decided by this Court is Warnek v. ABB
Combustion Eng’g Servs., Inc., 137 Wn.2d 450, 972 P.2d453, 455-57
(1999), in which this Court declined to recognize a common law claim for
failure to rehire an employee on the basis of filing a workers’
compensation claim. This Court stated: “There is a distinction between
discharge or other discrimination during the course of employment and
not being rehired for new employment.” Id. at 456. (Emphasis in
original.) This Court in Warnek stated at 461-62:

Simply stated, Plaintiffs have not been “fired” or

“discharged.” They are merely former employees who

were not rehired.” Although Plaintiffs filed for workers’

compensation benefits in the State of Colorado during the

course of their prior employment with Defendant in that

state, they are not current employees who have been fired .

... Discharge during the course of employment and not

being rehired for new employment are two distinctly

different circumstances. Because Plaintiffs are not current

employees, but are former employees who have been
refused rehiring, they also do not satisfy the wrongful
discharge requirements articulated in Gardner.

(Emphasis added.)

Washington cases have consistently held: “The WLAD . . .
protects employees engaged in statutorily protected activity from
retaliation by their employer.” Lodis v. Corbis Holdings, Inc., 192
Wn.App. 30, 49, 366 P.3d 1246 (2015), rev. denied 185 Wn.2d 1038, 377

P.3d 744 (2016). (Emphasis added.)
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To establish a prima facie case of retaliation under the

WLAD, the employee must show that (1) he engaged in

statutorily protected activity; (2) the employer took some

adverse employment action against the employee; and (3)

there is a causal link between the protected activity and the

adverse action.

Id., quoting Lodis v. Corbis Holdings, Inc., 172 Wn.App. 835, 846, 292
P.3d 779 (2013). (Emphasis added.) “[A]n employee who opposes
employment practices reasonably believed to be discriminatory is
protected by the ‘opposition clause” whether or not the practice is actually
discriminatory.” Renz v. Spokane Eye Clinic, P.S., 114 Wn.App. 611,
619, 60 P.3d 106 (2002), quoting Graves v. Dep’t of Game, 76 Wn.App.
705, 712, 887 P.2d 424 (1994). (Emphasis added.)

The state of Washington’s pattern jury instruction on retaliation also
supports the conclusion that Mr. Zhu does not have a state law retaliation
claim. The pattern instruction provides:

(@) That a substantial factor in the decision to

[discipline] [demote] [deny the promotion] [terminate]

was the plaintiff’s [opposition to what [he] [she] reasonably

believed to be discrimination or retaliation] [or] [providing

information to] [participating in] a proceeding to determine
whether discrimination or retaliation had occurred.
6A Wash Practice, Pattern Jury Instructions: Civil 330.05 (Employment
Discrimination — Retaliation). The adverse actions are discipline,

demotion, denial of promotion or termination. The adverse

employment action is not a failure to hire. This makes sense because,
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under the WLAD, a plaintiff cannot establish a retaliation claim against a
prospective employer due to her or his opposing discrimination by a past
employer. It should be held that a plaintiff’s evidence to establish a
retaliation claim requires a showing that, after opposing her or his own
employer’s alleged discrimination, the same employer subjected her or
him to an adverse employment action.

Here, there was no retribution in kind. The legal definition of
“retaliation” is: “The act of doing someone harm in return for actual or
perceived injuries or wrongs; an instance of reprisal, requital, or revenge.”
BLACK’S LAW DICT. 1510 (10" ed. 2014). The legal definition of
“reprisal” is “any action taken by one person either in spite or as a
retaliation for a[ ] [perceived] or real wrong by another.” BLACK’S
LAW DICT. 1303 (6" ed. 1990). The legal definition of “revenge” is:
“Vindictive retaliation against a perceived or actual wrongdoer; the
infliction of punishment for the purpose of getting even.” BLACK’S
LAW DICT. 1513 (10" ed. 2014). The legal definition of “lex talionis” is:
“The law of retaliation, under which punishment should be in kind — an
eye for an eye, a tooth for a tooth, and so on — but no more.” BLACK’S
LAW DICT. (10" ed. 2014). Retaliation suggests that Actor A did
something against Actor B for something that Actor B did to Actor A.

This is not the situation in the case at bar.
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If applicants for employment are allowed to state a claim against a
prospective employer under the anti-retaliation provisions of RCW
49.60.210(1) then the unsuccessful applicant could potentially sue
numerous prospective employers by simply showing that the prospective
employers had knowledge that the job applicant previously filed a
discrimination lawsuit. A prospective employer’s simple act of reading a
newspaper about a discrimination lawsuit would subject the prospective
employer to a long and costly lawsuit.

A wrongful refusal to hire claim based on protected activity that
took place in the past would have a chilling effect on prospective
employers. The additional burden to employers and the judicial system
from creation of such a claim would far exceed any benefit to be derived
from it. The refusal to hire claim would be difficult, if not impossible, to
defend. As a result, the potential for abuse is substantial.

An employer who discharges an employee does so in the context
of an existing relationship which, by its very nature, generates
considerable evidence relevant to whether the employer’s articulated
reason for the termination is a pretext for an unlawful motive. Disciplinary
records, performance evaluations and wage and salary histories are usually
available. Supervisors, managers and co-employees are usually available

to testify concerning the employee’s job performance. The employer
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defending the wrongful discharge claim usually has access to these
documents and witnesses.

Thus, even in the highly unusual situation in which an employer
discharges an employee for having reported wrongdoing by a previous
employer, the existence of a current employment relationship gives a court
or jury the benefit of testimony from co-workers and supervisors to
determine the second employer’s motive for discharge. In contrast, a
prospective employer will often have little or no evidence to defend a
claim that it refused to hire an applicant who opposed discrimination by a
previous employer. Documentation of an employer’s decision not to hire
is usually sparse. The accused prospective employer will often be unaware
of the previous oppositional activity until a lawsuit is filed and the rejected
applicant alleges that she or he verbally informed the company during a
job interview. Indeed, some job applicants would gratuitously offer
evidence of previous oppositional activity in order to build a file in
support of a future claim

These would be unique problems of proof for prospective
employers. The same problems do not exist in the litigation of disparate
treatment refusal to hire claims under the WLAD. For example, while it
might be evidence of discriminatory intent for an employer to ask the age,

sex or race of a job applicant, the employer nevertheless generally
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becomes aware of such indicia of protected status during the pre-
employment process. As a practical matter, there is usually no dispute
over the defendant’s knowledge of protected status. Litigation of claims
for refusal to hire job applicants who were previously involved in
oppositional activity would be undeniably different. Because there are no
readily discernible physical characteristics of job applicants who
previously were involved in oppositional activity, the question of a
prospective employer’s knowledge of the applicant’s past oppositional
activity would be a frequently litigated issue. Employers unfamiliar with
the circumstances would be severely handicapped in any effort to
demonstrate to a judge or jury whether the refusal to hire was based upon
the applicant’s previous oppositional activity. Forced to litigate the issue
the defendant employer could find itself in the position of having to
vindicate the previous employer without the benefit of ready access to
relevant evidence. To be sure, third-party discovery from previous
employers would be problematic, especially when (as in this case) the
oppositional activity took place several years before the prospective
employer’s refusal to hire.

The creation of the new cause of action undoubtedly would
increase the caseload of the Washington courts, which would be an added

burden unbalanced by any benefit to be derived from allowing a job
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applicant to sue a prospective employer. In short, interpreting the WLAD
to create a retaliation claim by a job applicant against a prospective
employer for wrongful refusal to hire is unnecessary and unwise.

Mr. Zhu at no time had an employment relationship with the
District. This Court should not extend RCW 49.60.210(1) to create a
retaliation claim in favor of a job applicant against a prospective
employer.

3. Other state courts have ruled, as a matter of law, there

is not an actionable retaliation claim against a
prospective employer.

Other state courts have interpreted similar anti-retaliation state
statutes and have held that a job applicant does not have a claim for
retaliation against a prospective employer. The primary reason for not
allowing a retaliation claim in hiring cases is that it would severely impact
the ability of employers to hire the best qualified candidate. It would
create a chilling effect on the employer’s freedom to choose the best
qualified candidate and would require preferential treatment of any job
applicant claiming that he or she was involved in protective activity with a
past employer. “Engaging in protected activities should not put the
plaintiff in a better position than she would be otherwise.” Ruggles v.
Cal. Polytechnic St. Univ., 797 F.2d 782, 786 (9th Cir. 1986). (Emphasis

added.) It is important for employers to be given broad discretion in
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deciding which candidates will best serve their needs. An employer’s
right to hire is only restricted when a substantial basis for the decision
involves the prospective employee’s race, nationality or other protected
status. In this case the jury unanimously agreed that the District’s hiring
decision did not involve Mr. Zhu’s race or nationality.

In Yardley v. Hosp. Housekeeping Systems, LLC, 470 S.W.3d 800
(Tenn. 2015), the Tennessee Supreme Court responded to a certified
question from the federal district court and held at 807 as a matter of first
impression:

[A] job applicant does not have a cause of action under the

Tennessee Workers’ Compensation Act against a

prospective employer for failure to hire if the prospective

employer refused to hire the job applicant because that
applicant had filed, or is likely to file, a workers’
compensation claim against a previous employer.

The Yardley court also held that “there is no statutory or common
law cause of action for retaliatory failure to hire.” 1d. at 803. The Yardley
court stated at 806: “We have found no judicial decision recognizing a
claim for retaliatory failure to hire under state common law or public
policy.”

The Yardley court noted that under the state’s workers’

compensation law “an employer’s decision to fire an employee for filing a

workers’ compensation claim has been held to be an unlawful device” but
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“this holding does not apply to Ms. Yardley because she was not an
employee of the Company. The Act applies to employers and employees.”
Id. at 805. It should be noted that Tennessee has a statute, Tenn. Code §
4-21-301(a)(1), which was not discussed in the opinion, which provides
that it is unlawful “for a person . . . to [r]etaliate or discriminate in any
manner against a person” due to protected activity. (Emphasis added.)

The Yardley court noted at 806 that cases cited by plaintiff “are
distinguishable, as they all involve parties who had been in an employer-
employee relationship with each other at the time the tort allegedly
occurred.” The Yardley court added at 806:

Ms. Yardley was not an employee of the Company, and
thus, there was never a relationship. This is an
important  distinction. The employer-employee
relationship involves mutual acquiescence, and certain
levels of trust and dependence are created upon its
formation. See Mason, 942 S.W.2d at 474. Both parties
have rights and responsibilities that naturally flow from that
relationship and which are not present before the
relationship is formed. See Stratton, 695 S.W.2d at 950.
For this reason, failure to hire cannot be equated with
termination of employment, as employees and job
applicants are on different footing.

Id. at 805-06. (Emphasis added.) The Yardley court stated at 806: “A few
states have statutory provisions expressly allowing claims for retaliatory

failure to hire” but “Tennessee does not.”*°

10 The Yardley court cited Fla. Stat. § 440.105(2)(a) (unlawful “for any employer
to . . . [d]ischarge, discipline, or take any other adverse personnel action against any
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The Yardley court stated at 806: “We have found no judicial decision
recognizing a claim for retaliatory failure to hire under state common law
or public policy, and a number of courts have expressly refused to
recognize such claims” and cited Baker v. Campbell County Bd. of Educ.,
180 S.W.3d 479, 484 (Ky.App. 2005) (holding that no cause of action
exists under Kentucky public policy for retaliatory failure to hire); Peck v.
Elyria Foundry Co., 347 Fed.Appx. 139, 149 (6th Cir. 2009) (declining to
recognize failure-to-hire claims as a public policy exception to the
employment-at-will doctrine under Ohio law); Sanchez v. Philip Morris,
Inc., 992 F.2d 244, 249 (10th Cir. 1993) (declining to recognize common
law failure-to-hire claims under Oklahoma law); Wordekemper v. Western
lowa Homes & Equip., Inc., 262 F.Supp.2d 973, 988 (N.D.lowa 2003)
(noting that “lowa has never recognized a cause of action for retaliatory
failure to hire or rehire a prospective employee based on that employee’s

past workers’ compensation claim”).

employee” for engaging in protected activity) (emphasis added); 1ll. Comp. Stat. 5/6-101
(unlawful “for a person . . . to [r]etaliate against a person” due to protected activity)
(emphasis added); La. Rev. Stat. 23:1361 (“No person, firm or corporation shall refuse to
employ any applicant for employment because of such applicant having asserted a
claim for workers’ compensation benefits under the provisions of . . . the law of any
state”) (emphasis added); Me. Rev. Stat. 5 § 4572 (“It is unlawful employment
discrimination . . . [flor an employer, employment agency or labor organization to
discriminate in any manner against individuals” due to protected activity) (emphasis
added) and Mass. Gen. Laws 152 § 75B (“No employer or duly authorized agent of an
employer shall discharge, refuse to hire or in any other manner discriminate against an
employee because the employee” engaged in protected activity) (emphasis added).
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The Yardley court at 806 also cited a case decided by this Court:
Warnek v. ABB Combustion Eng’g Servs., Inc., 137 Wn.2d 450, 972 P.2d
453, 455-57 (1999) (declining to recognize a common law claim for
failure to rehire an employee on the basis of filing a workers’
compensation claim as “[t]here is a distinction between discharge . . .
during the course of employment and not being rehired for new
employment”).

In Jones v. Lodge at Torrey Pines Partnership, 42 Cal.4™ 1158,
177 P.3d 232, 72 Cal.Rptr.3d 624 (Cal. 2008), the California Supreme
Court reaffirmed its prior holding that in order for retaliation to be
actionable under the state’s Fair Employment and Housing Act (FEHA),
the retaliation must “materially affect[ ] the terms, conditions, or
privileges of employment . . . .” Id at 1168. (Emphasis added.) The
California Supreme Court interpreted Cal. Gov’t Code § 12940(h), which
is almost identical to Washington’s anti-retaliation statute.'* An employee
sued his employer and his supervisor under the statute. The court held
that despite the inclusion of the “or person” language the statute only
applies to a plaintiff’s employer (or a labor organization or

employment agency). The Jones court stated at 632:

1 The California statute provides that it is unlawful “[flor any employer, labor

organization, employment agency, or person to discharge, expel, or otherwise
discriminate against any person” due to protected activity. (Emphasis added.)
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The legislative history, or more precisely, the absence of
legislative history, behind the inclusion of the word

“person” . . . also supports our conclusion that the
subdivision does not impose personal liability on
nonemployer individuals. . . . If plaintiff is correct that

the word *“person” makes individuals liable for

retaliation, then the legislation that added that word

created individual liability where none had existed
previously. The legislative history behind . . . the bill that

added “person” . . . does not support this conclusion.

(ltalics in original; boldface added.) The Jones court stated at 634: “The
legislation passed by a vote of 32 to 0 in the Senate and 64 to 9 in the
Assembly. . . . It is hard to imagine that a bill that created individual
liability for retaliation where none had existed could be considered so
noncontroversial.”

Likewise, if the addition of “other person” in Washington’s anti-
retaliation statute was intended to extend liability to prospective
employers the change would have been both controversial and substantive.
(The amendment passed 96 to 0 in the House and 44 to 5 in the Senate.)

Cf. State v. McCullum, 98 Wn.2d 484, 493, 656 P.2d 1064 (1983)
(“In the absence of an indication from the Legislature that it intended to
overrule the common law, new legislation will be presumed to be in line
with prior judicial decisions in a field of law.”).

In Vernon v. State, 116 Cal.App.4™ 114, 10 Cal.Rptr. 121

(Cal.App. 2004), plaintiff’s complaint was dismissed because defendant
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state of California was not plaintiff’s “employer” under California’s
FEHA. A city firefighter filed a charge against defendant for
discrimination, harassment and retaliation with California’s Department of
Fair Employment and Housing. Plaintiff thereafter sued. In dismissing
plaintiff’s lawsuit, the Vernon court stated at 123:

“The FEHA, however, prohibits only ‘an employer’ from

engaging in improper discrimination. [Citation omitted]

The FEHA predicates potential “liability on the status

of the defendant as an ‘employer.”” [Citation omitted.]

The fundamental foundation for liability is the “existence

of an employment relationship between the one who

discriminates against another and the other who finds

himself the victim of discrimination. [Citation omitted.]

FEHA requires *“some connection with an employment

relationship,” although the connection *“need not

necessarily be direct.” [Citation omitted.] “ If there is no
proscribed ‘employment practice,” the FEHA does not
apply.” [Citation omitted.]

(Emphasis added.)

See also Kelly v. Methodist Hosp. of So. Cal., 22 Cal.4™ 1108, 95
Cal.Rptr.2d 514, 997 P.2d 1169, 1174 (Cal. 2000) (FEHA predicates
liability on the existence of an employment relationship), cert. denied 531
U.S. 1012 (2000); Rhodes v. Sutter Health, 949 F.Supp.2d 997, 1002
(E.D.Cal. 2013) (2013) (FEHA “predicates potential . . . liability on the
status of the defendant as an ‘employer’”).

In Winn v. Pioneer Med. Group, Inc., 63 Cal.4™ 148, 370 P.3d

1011, 202 Cal.Rptr. 447 (Cal. 2016), the phrase “having the care or
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custody of an elder” was used in an elder neglect statute. Plaintiff argued
that the statutory language imposed liability on physicians who treated
their mother (an elderly patient) at an outpatient clinic. In rejecting
plaintiff’s argument, the California Supreme Court stated at 1020:

Third, nothing in the legislative history suggests that the

Legislature intended the Act to apply whenever a doctor

treats any elderly patient. Reading the act in such a manner

would radically transform medical malpractice liability

relative to the existing scheme. . . . No portion of its

legislative history contains any indication that the

Legislature’s purpose was to effectuate such a

transformation of medical malpractice liability.

When there is a slight word change to a statute, “[h]ad the
Legislature intended to expand the reach of [the statute] we would expect
to see an indication of this intent and an explanation of the significance of
[the amendment].” Larkin v. W.C.A.B., 62 Cal.4™ 152, 358 P.3d 552, 194
Cal.Rptr.3d 80 (Cal. 2015) (elimination of the word “volunteer”). Here,
there is no evidence that the addition of the words “or any person” was
intended to expand the reach of the statute. See also State v. Civil, 388
P.3d 1185, 1197 n. 24 (Or. 2017) (if “[n]othing in the legislative history
supports the inference or conclusion that the legislature was embarking on
a major change . . . [t]his absence of evidence, this ‘dog that did not bark,’

is of significance” in construing an amended statute) (internal punctuation

omitted); Jones v. Lodge at Torrey Pines Partnership, 42 Cal.4™ 1169, 72
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Cal.Rptr.3d 624, 177 P.3d 232 (Cal.App. 2008) (attaching significance to
“the absence of legislative history”); Donovan v. Poway Unified School
Dist., 167 Cal.App.4™ 567, 597, 84 Cal.Rptr.3d 285 (Cal.App. 2008) (“the
absence of legislative history [can] be of . . . significance in deciphering
legislative intent”) (emphasis in original).

In Adler v. 20/20 Companies, 918 N.Y.S.2d 583 (N.Y.App. 2011),
the court held that the intention of the New York anti-retaliation statute
does not contemplate an action by a job applicant against a prospective
employer for retaliation based on the applicant’s complaints regarding a
former employer. The statute at issue was N.Y Labor Law § 215(1)(a),
which provides:

No employer or his or her agent, or the officer or agent of

any corporation, partnership, or limited liability company,

or any other person, shall discharge, threaten, penalize, or

in any other manner discriminate or retaliate against any

employee because such employee has made a complaint to

his employer . . . that the employer has violated any

provision of this chapter.

(Emphasis added.) The Adler court stated at 584

Indeed, neither the plain language of the statute nor its

legislative history . . . contemplates an action by a job

applicant against a prospective employer based on the
applicant’s complaints regarding a former employer.

Rather, the clear intention was to provide a cause of action

against current and former employers for discriminatory
acts.
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(Emphasis added.) See also Wigdor v. SoulCycle, L.L.C., 33 N.Y.S.3d 30,
31 (N.Y. Sup. Ct., App. Div. 2016) (holding that the statute “was clearly
intended to provide employees with a cause of action against their current
or former employers™), appeal denied 45 N.Y.S.3d 374 (N.Y.App. 2016).
In Day v. Summit Sec. Servs., Inc., 38 N.Y.S.3d 390 (N.Y. Sup. Ct.
2016), the court discussed Adler, supra, and dismissed plaintiff’s claim for
retaliation against a prospective employer. The Day court stated at 394:
Without a clear manifestation that the legislature
sought to expand potential defendants to include
employers who did not employ plaintiff at the time of
his or her reporting a labor law violation, the court
cannot construe such a meaning. . . . Therefore, as
Summit did not employ plaintiff at the time he made his
prevailing wage complaint, plaintiff cannot articulate a
claim against Summit pursuant to Labor Law § 215.
(Emphasis added.) The Day court stated at 395: “On its face, the statute is
concerned with the actions or employers and those acting on behalf of the
employer (i.e. agents and officers) for the improper conduct by the same
employer.”
In Comm’n on Human Rights and Opportunities v. Echo Hose
Ambulance, 113 A.3d 463 (Conn.App. 2015), aff’d 140 A.3d 190 (Conn.
2016), a lawsuit was brought on behalf of a purported employee alleging

retaliation and other claims. Plaintiff interviewed with defendant and was

accepted into a precepting program but was later terminated from the
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program. The Echo Hose Ambulance court held that plaintiff was not an

“employee” as required to state a retaliation claim under Conn. Gen.

Statutes § 46a-60(a)(4), which is almost identical to Washington’s anti-

retaliation statute.”® The Echo Hose Ambulance court stated: “To

establish a prima facie case of retaliation [under the statute] an employee
must show . . . a causal connection between the protected activity and the
adverse employment action.” Id. at 468-69. (Emphasis in original.)

Here, Mr. Zhu was never an employee of the District. Therefore,
he did not have an actionable retaliation claim.

4, A federal district court opinion suggesting that a job applicant
has a retaliation cause of action against a prospective employer
due to protected activity that the job applicant took in the past
is not controlling.

A recent federal district court opinion suggests that a job applicant
may have a retaliation claim based upon protected activity with a previous
employer under the WLAD. However, the issue was not specifically
decided in the court’s opinion and should be considered non-binding dicta.

In Lechner v. The Boeing Company, 2017 WL 347080

(W.D.Wash. Jan. 24, 2017) (Lasnik, Jr.), the district court assumed but did

not actually decide whether a job applicant has a retaliation cause of

12 The Connecticut statute, Conn. Gen. St. § 46a-60(a)(4) states that it is unlawful

“[flor any person, employer, labor organization or employment agency to discharge,
expel or otherwise discriminate against any person” due to protected activity. (Emphasis
added.)
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action against a prospective employer due to protected activity that the job
applicant took in the past. Plaintiff worked for Nabtesco Aerospace, Inc.
and was fired for cause in 2010. Id. at *1. She then filed an EEOC
complaint against her former employer for disability discrimination. Id.
Plaintiff then sued and settled with her former employer. Id. She then
applied at Boeing and elsewhere before being offered a position at Boeing
in 2012. Id. During reference checks Boeing learned that plaintiff was
fired at Nabtesco for cause. Id. at *2. Boeing asked plaintiff about her
discharge and plaintiff explained that she had requested an
accommodation for her anxiety and she was fired 10 days later. Id. She
also mentioned that she filed an EEOC complaint against Nabtesco and
received a right to sue letter. Id. The hiring manager at Boeing concluded
that “there’s too much risk in this” and decided not to proceed with
plaintiff’s hiring. 1d. The hiring manager was aware that plaintiff filed an
EEOC complaint against her former employer. Id. Plaintiff sued Boeing
for disability discrimination and retaliation under the WLAD, RCW Ch.
49.60. I1d. As to plaintiff’s retaliation claim based on her EEOC
complaint, the district court found “unpersuasive” Boeing argument that
the EEOC complaint was filed almost two years before Boeing withdrew
its offer of employment, negating any inference of causation. Id. at *5.

“Boeing learned of plaintiff’s EEOC complaint days before it decided that
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she was not good employee material. Far from being too remote, the
timing suggests a link between the two events.” Id. The district court
added:
Boeing argues that it withdrew plaintiff’s job offer when it
discovered that she was discharged from her prior
employment for performance issues, not because she filed
an EEOC complaint against her employer. That may be
true, but a jury will have to determine whether plaintiff’s
EEOC complaint was a substantial motivating factor —
separate from or in addition to her disability — in the
decision to withdraw the job offer. Mr. Borries’ ambiguous
concerns about “risks,” the fact that the Background
Screening Committee discussed the EEOC complaint when
determining how to characterize and evaluate plaintiff’s job
history, and the temporal relationship between the relevant
events give rise to a genuine issue of fact regarding
retaliatory motive.
Id. The district court stated: “To establish a prima facie case of retaliation,
plaintiff must show that she engaged in statutorily-protected activity, that
she suffered an adverse employment action, and that there is a causal
connection between the two.” Id. The district court did not address
whether the anti-retaliation statute applied based upon a job applicant’s
protected activity during the applicant’s former employment.
In Boeing’s motion for summary judgment and Boeing’s reply to
plaintiff’s response Boeing did not advance the argument advanced by

the District in this case that a job applicant does not have a retaliation

cause of action under the WLAD against a prospective employer.
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Boeing simply set forth the elements of a retaliation claim. (Boeing’s
motion for summary judgment at 14.) Relevant pages from Boeing’s
motion for summary judgment are attached as Exhibit 10 in the appendix
to this brief.

In Skillsky v. Lucky Stores, Inc., 893 F.2d 1088 (9™ Cir. 1990), the
Court of Appeals for the Ninth Circuit predicted that the California
Supreme Court would allow a public policy cause of action against a
subsequent employer who discharges an employee for whistleblowing at
his previous place of employment. Id. at 1092. The Ninth Circuit rejected
defendant’s assertion that the factual scenario in the case was “so
idiosyncratic” that it was unlikely to be repeated, despite also noting
“there are no appellate state court decisions or decisions from other
jurisdictions deciding the issue.” Id. at 1093. The very novelty of the
issue should have indicated to the Ninth Circuit the highly irregular nature
of the factual circumstances.

To establish a prima facie case of retaliation for protected activity
under the WLAD an employee must show that (1) he engaged in
statutorily protected activity, (2) the employer took an adverse
employment action against the employee, and (3) there is a causal
connection between the employee’s activity and the employer’s adverse

employment action. Boyd v. State Dep’t of Social and Health Serv., 187
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Wn.App. 1, 11, 349 P.3d 864 (2015) (plaintiff must prove that “the
employer took an adverse employment action against the employee”)
(emphasis added); Burchfiel v. Boeing Corp., 149 Wn.App. 468, 482, 205
P.3d 145 (2009) (“The cause of action requires an employee to show . . .
the employer took an adverse employment action, and . . . the
employee’s activity prompted the employer’s action”) (emphasis added),
rev. denied 173 Wn.2d 1033, 217 P.3d 783 (2009); Tyner v. State, 137
Wn.App. 545, 563, 154 P.3d 920 (2007) (plaintiff must prove “there is a
causal link between the employee’s activity and the employer’s adverse
action”), rev. denied 162 Wn.2d 1012, 175 P.3d 1094 (2008) (emphasis
added).

In limited circumstances, a person claiming retaliation is not
required to be in an actual employee-employer relationship. There is an
exception for a person working as an independent contractor, which is the
functional equivalent of being an employee. Sambasivan v. Kadlec Med.
Center, 184 Wn.App. 567, 591, 338 P.3d 860 (2014). In Sambasivan,
plaintiff physician had a contract with Kadlec Medical Center to work at
the hospital as an independent contractor. Id. at 591-92. The Sambasivan
court held that “Kadlec’s denial of privileges . . . is sufficiently equivalent,
or derivative of a labor-related activity, to be actionable under the statute.”

Id. at 592. Here, Mr. Zhu did not have independent contractor status.
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Moreover, Sambasivan was a discharge case. The case involved removal
of the physician’s hospital privileges — not a retaliation case for engaging
in protected activities.

5. A failure to hire is not an adverse employment action.

An actionable retaliation claim requires an adverse employment
action. Currier v. Northland Servs., Inc., 182 Wn.App. 733, 742, 332 P.3d
1006 (2014), rev. denied 182 Wn.2d 1006, 342 P.3d 326 (2015). Mr. Zhu
was not subjected to an adverse employment action by the District. “An
adverse employment action involves a change in employment that is more
than an inconvenience or alteration of one’s job responsibilities.” Boyd v.
State Dep’t of Social and Health Serv., 187 Wn.App. 1, 11, 349 P.3d 864
(2015). (Emphasis added.) An adverse employment action includes an
employee’s “demotion or adverse transfer, or a hostile work environment
that amounts to an adverse employment action.” Robel v. Roundup Corp.,
148 Wn.2d 35, 74, 59 P.3d 611 (2002). “[A]n adverse employment action
is one that ‘materially affects the compensation, terms, conditions, or
privileges of . . . employment’” Davis v. Team Elec. Co., 520 F.3d 1080,
1089 (9™ Cir. 2008). (Emphasis added.) There was never a change in Mr.
Zhu’s employment with the District because Mr. Zhu was never employed

by the District.
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E.

CONCLUSION

The Court should find that in amending the statute at issue in 1985

the Legislature did not intend to create a cause of action in favor of a job

applicant based upon the job applicant’s protected activity while working

for a previous employer.

RESPECTFULLY SUBMITTED this 30th day of March, 2017.
JERRY MOBERG OCIATES, P.S.
JERRY J. MOBERG, WSBA No. 5282

JAMES E. BAKER, WSBA No. 9459
Axorneysfor Defendant North Central ESD No. 171

APPENDIX

1. Memo from legal intern to members of the House State
Government Committee re HB 52 — revising provisions
relating to the Human Rights Commission (Jan. 22,
1985).%3

2. House Bill Report — HB 52 (Jan. 30, 1985).*

3. Substitute House Bill No. 52 (Feb. 1, 1985).%

4. House Bill Report — SHB 52 (Feb. 15, 1985).%

13
14
15
16

This memo does not discuss the addition of the words “or other person.”

This report does not discuss the addition of the words “or other person.”

This bill at Sec. 20 includes the word “or other person.”

This report does not discuss the addition of the words “or other person.” It

states: “This is a ‘housekeeping’ bill and it is necessary to ensure that the law against
discrimination is effectively enforced. The streamlined enforcement procedure is needed
to assure the prompt enforcement of Human Rights Commission and administrative law
judge orders.”
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5. Senate Bill Report — SHB 52 (March 26, 1985).’

6. Washington Legislative Information System — All actions;
Substitute House Bill (May 8, 1985).

7. Final Bill Report — SHB 52 — Synopsis as Enacted
(undated).®

8. SHB 52 — Partial Veto (undated).

9. Certification of Enrolled Enactment — Substitute House Bill
No. 52 (April 12, 1985).%°

10. The Boeing Company’s motion for summary judgment
(cover page and pp. 14-15) in Lechner v. Boeing Company,
Cause No. 2:15-cv-01414-RSL (W.D.Wash.).

ol This report sets forth one sentence that states: “In addition, it is an unfair

practice for a labor union or any employer to discriminate against any person because he
or she opposed a discriminatory practice.”

18 This report stated: “The jurisdiction of the Law Against Discrimination is
changed in four areas. . . . Third, the coverage in the retaliation section is extended to
apply to any person who has assisted the Commission or opposed a practice of
discrimination, thus bringing under Commission protection those persons who have
opposed unfair practices in places of public accommodation and real property, and
insurance transactions.”

9 The partial veto included the exact wording from the Final Bill Report — SHB 52
— Synopsis as Enacted as to extending the coverage in the retaliation section.

2 The certification stated that SHB No. 52 passed the House by a vote of 96-0 and
passed the Senate by a vote of 44-5.
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OFFICE OF PROGRAM RESEARCH
House of Representatives

January 22, 1985

Menmorandum A e -
Tar Members, House State Government Comrmlttee

(" #
From: Bonnle Austin, Legal Interqcii¢ma¢&g

Ry HB 52 - REVISING PR@VIﬁIONS RELATING TO THE HUMAN RIGHTS COMMISSION

BACKGROUND:  The Human Rlghts Commlssion, established In 1949 as the Washington State

—. — result—ofthe Investtgatlon—ta—a Finding that there 1o reasonable cause to belfeve

Board Against Discrimination, ls responsible for the eliminatlon and prevention of
discrimination based on race, creed, color, national orlgin, sex, marital status,
age, or the presence of any sensory, mental or physteal handicap, The Commlission's
Jurlsdiction extends to unfalr practices Int 1D employment, 2D places of public
anccommodatlon, 32 real property transactions, 4) credlt transactions, 5) Insurance
transactlons, 62 certaln labor unlon activities, 7) retallation agalnst a person who
has asslsted the Commlssion or opposed a practice of discrimination, and 8) alding
and thetting violatlon of the law agalnst discrimination.

The Comlassion conslists of five menbers appolnted by the Governor, with advice and
consent of Lhe Senate. It Is authorized to: 1) appoint staff, 2D adopt rules and
regulations, 3D recelve, Investlgate, and pass upon complalnts, 4) hold hearings and
subpoena witnesses, ahd 5) create advisory counclls,

The majority of complalnts f1led with the Commisston fnvolve unfalr practices In
employment. Raclal and sexual discriminatlion comprlse the largaest percentage of
these complalnts. When a complaint s filed and found to be wlithin the Conmisslion's
Jurisdictlion, a Fact~finding conference 1s scheduled., Settlement 1s encouraged, but
i no agreement can be reached the Commlssion Taunches a full [nvestlgation. If the
discrimination exists, the Comlsslon attempts to eliminate the unfalr practice by
means of & conclllation agreesment whieh Is slgned and processed as a Comisslon
order. Only when this conclliatlon attempt 15 unsuccessful does the case require a
haaring befors an adminlstrative Taw Judge CALJUD . Elther party may appeal the
declsion of the AldJ, :

House Office Building, Second Floor, Olympia, WA, 98504 & Telephone: (206} 7530520
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Members, House State Government Commitlee
Summary HB 52 -~ Page Two

When a party, agalnst whom a declsfon has been rendered by an Ald, Ignores the order

and falls to appeal the decislon, the Commisslon may flle a petition for enforcement

of the order In superior court, The same process s required for enforcement of

Tanored conclliatlion agreements dnd pre~Fflhding settlements. The Conmisslon must go
through an appeal ~type review of the entire agency proceeding to get the order

enforced. The agency must flTe I court the entlre record of the adminlstrative

_ procesding, ncluding the pleadings and testimony,-and-the-eourt-must -review-the — — -
facts. The court has the dlscretion to allow elthar party to Introduce additional
eviderce., The court's enforcement declislion may be appealed to the supreme court or
court of appeals,

SUMMARY:  BNFORCEMENT APPEALS. The snforcement of Human Rights Cormlsslon and
Adminlstrative Law dudge orders l1s stream!ined by ellminating review of the
administrative process and 1Imiting reviewsble Issues., Issues that can be ralszed on
appeal are generally precluded frem the enforcement proceading, unless the party
gives a valld reason for falling to comply with the adminlgtratlve order and gives a
valld excuse for falling to use the appeals process. The only lssuss that can be
ratsed Th the enforcement proceeding are: 1) whether the order s regular on Its
face; 2) whether the order has been complied withs and 3) whether the party has a
valld reason why the order should not be enforced, whether thls reason could have
been raised on appeal, and If so, whether the party has a valld excuse for falllng to
use the appeals process (sectlon 25C4)).

JURISDICTION OF THE LAW AGAINST DISCRIMINATION., The Jurlasdictlon of the Law Agalnst
Discriminatton [s changed Tn four areas. Flrst, discrimination by an empToyer
agalnst any person because of the race of another person, such as the person's spOUSE
or chlTd, Is made an unfalr practice CsactTon 169 Second, when a Tabor unloh has a
policy of refarring unemployed honmembers from [ts hiring haTls, such a unlfon's
discriminatory refusal to refer an unemployed nonmember (s explicitly made an unfalr
practice by extending protectlon to any person to whom a duty of reprasentation ls
owed (sectlon 170, Third, the coverage In the retallatlion section [s extended to
apply to any persoh who has assisted the Conmlssion or opposed a practice of
discriminat ion, thus bringing under Commlsslon protection those perschs who have
opposad unfalr practices In places of publlc accommodatlon and real property, credit,
and Insurance transactions (section 19). Flnally, the Commlssion’s jurtasdiction
regarding age dlscrimination Is brought: tnto conformance with case lew and
admintstrative rules by 1imiting [ts application to persons between the ages of #0
and 70 and making compllance with the related Tabor statute (RCW 49. H4 0903 a defense
to ary charge of age discrimination (new sectlon 29.  —— —— — —— S

POWERS AND DUTTES OF THE COMMISSION. The Comifssion's powers are expanded In two
areas. Flrst, the Commission 1s expressly glven the authorlty to cooperate and act
JoIntly with federat, state, and Tocal Washington agencles when such actlon Involves
unfalr practices as deflned by Washington Taw., The Commission may also be relnbuised
for such services (sectlon 10(7)). Second, the Comelssion ls glven the authority to
foster good relatlons betwaen minority and majorlty population groups through such
means as seminars, confarences, and educational programs (sectlon 1L0C8)), a power the
Commission's. advisory counclis already possess,

TECHNICAL CHANGES. The clause relating to the record on appeal has besh superseded
by the RulTes of Appellate Procedure and Is deleted (section 25). The parts of the
appeals process that have been supersaeded by the Adnlnlstrative Procedure Act are

al Iminated Csectlon 26), The chief adminlstrative law Jjudge Is authorlzed to appoint
administrative Taw Judges to the Commisslion's cases (new sectlion 30).
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Maﬁbers, House $tate Government Commfttge
Summary HB 52 ~ Page Three

The partial listing of the Jurisdictional bases uport which the Commlssion g

empowered to fnvestigate complalnts Is eliminated (sectlon 104D,  Age s _added to_ -

- —the-secttor-empower| iy &tV sory " ESURGT T8 To study discrimination (sectlion 11D, and
the Jurisdictional base of marital status s added to the sscond recital of
Jurisdictional hases n the employment agency sectlom (section 18). The name of the
Washington State Board Agalnst Discriminatlion §s changed to the Washington State
Human Rights Commlsslon, and gender-spec!flg Tanguage ls corrected.

BA:nb -
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House Bill Report — HB 52 (Jan. 30, 1985)
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discrimination based on race, creed, aolor, naiklonal-origln,. sex, marital status,
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.consent of the Senate. It~ Ts-authorized teot— 1-appolnt-staff, 2) adont rules and
" Feguwlations, 3) recelve, Investlgate, and pass upon compIalnts, 4) hoid hearlngq and
.x;aubpoeha wt%nesses, and 5) greate adv!sory rounvlls. T Y
- I | B T TR el e e, B S B IR PO N ey "
The majorlty of comp?arnta flled winh the CCWmIJSIOh Involve unfair practices in
ampldythent, - Raclal and sexual: discrimination domprise the -largest percentage of
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Jurisdictlon, a fact-finding conference s scheduled. Settlement 1s encouraged, but
1f no agreement can be reached the Commlssion launches a full: Investligation. Ir ‘the
result of the Tnvestigatlon 18 a finding that there 1s reasonable cause to belleve
1 discriminatlon exists, the Commisslon attempts. to ellmlinate the unfalr practice by
means of a conclliation agreement which 1s signed and processed as & Conmission
order. Only when this conclllation attempt Is unsuccessful does the case require a
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S SUMMARY:  SUBSTITUTE BILL: -éﬁForgemaﬁtwAppea1a. The enforcement of Human Rights -

i

haarlng before #n adm!nlatrattve law Judge CALJY.  Elther party may apbéa]}thé.
decislon of the AL, ) UNRIA o et

When a party, agalnst whom a declslon‘haﬁ.baen rendered by an AldJ, lgrores the order

and falls to appeal the declislon, the Commtsslon may file a petition for enforcemant
Cof the order In superlor court. The same process Is required for enforcement of

Tghored conelltatlon agreements and pre-finding settlements. The Comission must go

through an appeal-type review of the éntire agency. proceeding to get the order-....

anforced. The agehcy must f1le In court the entire record of the adminlstrative
proceading, Including the pleadings and testimony, and the court must review the

facts, The court has the discretion to allow elther party to Introduce addittonal

evldence. The court's enforcement. d@CfSIOH may be appealed to the supreme court or
court of appeals.

JABR R ep e bR o ek S WU AeU A4S e e s o b b e merrmmaahes s s

Commlssion. amgd Admintstratlive Law Judge orders is streamlined by.eliminating review
of the admlnlstratlve process and Timlt.Ing reviewable Issues. . Issues that can be
ralsed on appeal are genora11y precluded from the enforcament procesding, unless the
party gives a valld reason for failing to comply with the administrative order and’
glves a valld excuse for. falllng to use the appeals process. The only 1ssuss that
can be ralsed n the enforcement proceetiing are! 1) whether the order ls regular on
its faces 2) whether the order has been complled with: and 3) whether the party has a
valld reason why the order should not be enforced, whether this reason could have
been ralsed oh appeal, and If so, whether the party has A va1id axcusa for Farllng to
use the appeals process. .
Hearings. The chlef administrative Taw Judge 18 authorlzed to appolint administratlve
Taw Jjudges to the Comnlsslon's cases. A respondent s required to flle a wrltten
answar atid dppear at the hearing before the administrative. Taw Jjudge. Upon lssuling a
Final order, the administratlve law Judge 1s reguired to glve notlce to the partles
of thelr right to obtain Judlclal review of the order and of the thlrty»day time
Timltatton. o .

Wurtadiction of the Law Agalnst Discriminattion, The,JurIsdrctlon Qf'the Law Agalhst
- Diseriminatlion s changed 161 four areas. . Flrst, diserimination by an amplbyer '
“agalhst any person because 'of the race of another peirson, such as the person's spouse

wor child, Is made an unfair practlce. Second, when a labor unton has a policy of.
referring unemployed rommembers from - 1ts hirlng halls, such a uion's discriminatory
refusal to refer an unemployed nonmember Is explicitly made an unfalr. practice by
éxtending protectlon to any person to whom a duty of represaentatlion ls owed. Thivd,
the coverage in the retallatlon section ls extended to apply to any person who has

assisted the Commlsslon or opposed a pragtlice of dlscrimifation,.thus bringlng tnder— ——

- oTenmission protectlon those persons who have opposed unfalr practices In places of
publte accommodat lon and real property, oredit, and insurance transactlons, Finally,
the Commlsslori’s Jurladlctfcn regarding age discrimination Is brought Into
conformance with case law and adminlstrative rules by 1imiting 1ts appllicatlon to
porsons between the ages of 40 and 70 ahd maklng compl lance with the related Tabor
atatute CRQW MQ Iy, 090) ) deFehﬁe to any ahargé of age dlsarlminatlon.

Humah Rights Cawmlsaloh Vaaancles on the Cowmisslon gha11 be filled so a8 to

. guarantes that the membership of the Commission Is representative of the state's
geographfcal diversity, Tha Cormisslon 1s expressly glven the authority to cooperate
and act JoIntly with federal, state, and local Washington agencles when such act lon
Ihvolves unfalr practlces as defined by Washington law., The Commlsslon may also be
reimbursed for such services. The Commlisalon ls glven the authority to foster good

BiLL No. SHAS S PAGE 2 of %
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relations between minorlty and majorlty populat lon groups through such wmans as

semlnars, comferences, and educatlonal programs, a power the Commisslion’s' ddvisory
counctls already possess. The Executlve Secretary of the Human Rights Commissioh or
the Director of the Department of Labor and Industries thay éstablish regsonable
mintmum and/or maximum ade 1imits with respect 1o pmp1oyment thmt requlres

raextraordlnary phys[ca1 aFrort or tra[hing.,. e ";{“w L

i

" et " . “ ¥ ; P ]
. . x| RS

Bunset . - The Muman Rights Conmlssron ls placad under the Waahlngton State SUnset Aet.

The Commisslon ‘s glven a terminatlon date of June 30, ‘1987, and the Caﬂnlsalon 3

Cauthorlzing statutes. are repealed as of June 30, 1988 £ the Commlsston s not

by the Rules of Appellale Procedure and 1s deleted, The parts of the appeals process

reauthorized by the Iegla1aturea

T e . Ny o ‘{f. 5

Technlcal Changes. The clause relating te the récord on appea1 haﬁ beer supersedad

~<-|_‘|»: ,af, ,.iu

that have been supersaded by the Adninistratlve Procedure Act are el lminated, The
partlal !isting-of the Jurlsdictional hases upon which the Commission Is empowered to
invast lgate complalnts Is ellmlnated. Age Is added to the sectlon empowering
advisory councils to study discrimiration, and the Jurisdictional base of marital
status 18 sdded to tha sedond recttal of Jurlsdictlonal bases In the employment
agency sectlon, The name of the Washington State Board Against Discrimination Is
changed to the Washington State Human Rlghts Commisslon, and gender-speciflc Tanguage
is corrected.

SUBSTITUTE BILL COMPARED TO ORIGINAL: A respondent ls required to flle a written
answer and appear at the hearing before the administrative law Judge. Upon lssulng a
final order, the adminlstrative law Judge ls.requited to glve notlce to the partles
of thelr right to obtaln Judicial review of the order and of the thlrty-day time
Timlitation., A technlical amendment clarlfles that respondents.or complalnants,
IncTucding the Commlsslon, may obtaln judlclal review of a final order by an
adminlstrative Taw Judge.

The Executive Secretary of the Human Rights Commigsion or the Director of the
Departmant of Labor and Tndustrles may establ 1sh raasonable. minlmum, and/or maxmum
age 1lmits with respect to employment that requires extraordinary physica? effort or
tralning. ) )

Vacancles on the Commlsslion shall be filled so as to guarantee that the membership of
‘the Commisslon 15 representative of the state's geographlcal dlversity.

The Humen Rights Cormisslon Is placed under the Washington State Sunselt Act. The
Conmisslon Is glven a termihation date of June 30, 1987, and the Commission's
authorlzling statutes are repealed as of June. 30, 1988‘Jfoha,Cowmlsslonglsfnaﬁg~4/f—

T reauthorized by the legislatura.

,Abproprlationf

Revenue
Flsgal Note: Reguested January 18, 1985,

Effact Ive Date!
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HOUSE COMMITTEE ~ Tastlfled For: Representative Janice Niemis Terry Quertmrwous,
Humam mrqhtg Cowmlusion; Mary Tennyson, OFFlee oF Athormey General . .
e U

F@Uﬁﬁ COMMITTEE - Testlfled Agdlnat’lﬂ"None Presamtedh i". R ’~J“

‘HOUSﬁ COMMITTEE - T@stlmONV For. Thls Ts a "housakaep]ng" bfll and IL fﬁ necessary
“to ensyre that the law agalnst discrfmination (s effectively enforced. The

. straaml ined enforcement procedurs -1s headed to.dssure the prompt énforcement of Human
Rights Conmission and admlnl%trat!ve 1aWIJudge qrd@rﬁ. The Human Rights Conmisslon

aupporta the. S e e
i B P N B
HmMECmMrWEEnﬁhmnmmyAwmwt: Nwm!%mmm@¢
- : [N e Beeooat Y ' - ’ 4 ‘ N ’
JUREIEN N ..EJQ.-,','."eL,-’vf‘i _":‘3 INIC TR PR n‘:y unlfs‘ o J‘!\’- S .‘:.;,—i R ,
N B R Y I VRN SR {1 Weowe ! \(J TS RN o . gl
- e [ — i o At t ,
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Al L} i
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i
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APPENDIX 3

Substitute House Bill No. 52 (Feb. 1, 1985)




SUBSTITUTE HQUSE BILL NO, B2
Stute of Waahingtoh k ,49thnbggislatur@ . 1985 Regular Session

by Committee on State dovernment {originally spongored pz
Representatives Niemi, Belicher, Hanklng, Vekich;  Baugher® and Walk)

[

1

Read Pirst time 2/1/85 and passed to Compittes od Rules.

1 AN ACT Relating to° the human~Figh{s comfiigelon; amending RCKW
2 49.80.010, 49.60,040, 49.60.050, 49.80/060, 4%.60.070, ~49.60.080,
3 49.60.090, 48.80.100, 49.60.110, 49,BO¥120: “49,80, 130,749,680 140,
4 49.60.150, 49.60,160, 49.60.170, 49,60,180, ' 4¥.60,190, 49,860,200,
5 49.60.210, 46:60.225; 49.60.226, 49.,60.230, - 49,60.240, 49,60.250,
6 49.80.2680, 49:60.270, 49:60.310, 49,60.320;, and '48,44.080; adding a
"7 new section to 'chapter 49.60 RCW; adding a’'new section to chapter
8 84,12 RCW; adding new seotions” té ohapter 43,131 °'RCW: and repsaling
9 ROW 49.60,050, 49,80.051, 49,60.060, 49.680.070; 48.80.080, 49.60.000,
10 49.60,100, 48.60.110, 49.60.120, '49.60.180, 49.80.140, 49.60.150,
11 49.60.180, 40.60,170; -49.60.228, 40,680,280, 49.60.240, -49.60:250,
12 49.60.260, 49.60.270, 49.60.280, 49.60.310, and 49.60.520. B

P ¢

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

i

14 " 8ee, ' 1. SBection 1, chapter 183, Laws of 1949 as'’last amended by
18 sgection 1, chapter 214, Laws of 10738 lst ex. #ess, and RCW - 49:60.010

16 .arp omch amended to read as follows: - o oon v e

47 This chapler shall be knowd as the "taw aghinst disciimination™,

18 It is'dn exerclse of the 'police power of the stiate Pok the proteétion

18 of the public welfare), health,’ and pesce 6f”thé‘bééb1q4§f*tﬁig state;

50 and in fulfiliment of the provisions of -the Cohstitutlon of  this

$1 atate congebning oivil rights, The legislature hersby flnds and
22 declares that pradtices ' of ‘dlscrimination against™ any of © its
23 'inhahitéhfé"béhausé "of rade, -oPeed, color; natiofial ‘Grigin, sex,
24 'mhrifai'éﬁétus} age, oF thé presence’ of any aéhdory, wmeéntal, or
25 physical handicap are a matter of state congern; that * such
26 discrimination threatems not only the rights and proped piivileges of
27° its ithabitants but mehdtes the {nstitutidns and foundatibn of a free

28 democratic state.’ A state'ageney is hérelh sreated with powers ~with

26 respedt to  elimination’ 4nd  prévention of dischimination in

. B " BHB 52




o @ oA © N =

~

o and doea not

,the purpoqo,

‘Aror an smployer'

Bac, 1

‘amployitant, 1ir obedit and (nsurdhee transactions, in places of publioc

regort, nuocmmodation. or' dmuﬂemnnt. 'ahd- in renl  property

transﬂctione becnuao of  xa06, cread, color nationnl origin, gex,

marital status, age, or the presence of any

physioal hanrdloapi and the ((bonrd)) commiseion eatablished horounder
. ; and the ((8Fa)) LoRLE Al ;

ig hereby given general jurladiction and power fof euch purposes.

‘gengory, mental, oOF

Sectipn 8, ohapter 183, Laws of 1849 ua 1agt amehded by
and RCH 49,680,040 nre eddh

.qu. 2.
ﬂagtlonla\‘phqptgr 127._Luw5'of }070
amended o read as follows!

As used In, this ehoptert .
 Inoludes  onp or more

individuala,

#Pargon’ partnarships,
asyaointiuna, organiznﬂiuns. copporationa, vooperativas, 1qul
rnpresantutives, trunhees und revelvers, or any group of persons; it

1no1udes any owner, 1eysoe, proprietor, manuger, agent, or, emplayes,

whether ona or nhord natucal persbns) nud. further includes any

_politleal or elvil aybdivisiony of -the state and any agency or
.1natrumentality of the state or oF any politioal or olvi) subdiviaion

theraof|
nGommiggion® menns Lhe WAshigﬂion stuta human righta comiigsdong
‘Employsrt - inslides oy person doting in . the interest'of an
emplcyer, direotly or 1nq1reox1y, wbqvemploya eight or mare persons,
_religious or sestarian organization not

inolude wy:
organized for privute profiti
"Employee” doab not &nolude any individunl employad by his or her
pnrénts, apouge,., aof ohild, or 1n bhe dcTaatio serviue of uny pargon;
"Lnbov ovgnnizntion" Includes nny orgunlzation which exlsts for
of denling with employeru
or for

iy whola or in part,
oonuprning urievunuas or tepms or condiLiuna of emplnymunt,
othar mutunl uid ur proteution ln oonnection with employment: 5

inaludes iy per@ou undnrtaking with or

plaoe employeea

. "Employmmnt upanuy"

wlthout cnmpensntion to recruitq pvnuure, xefsr,'or

"Nntlcnnl origin" iuoludes "anoestry";

TS S DA

"Full anjoymant of“ Lnoludes tha vighl Lo puvohnse any, serviue,
dommodity, or nrtinle of parsonal property offered ur aold on. ot by,

' uny, eqtnbliahmnnt to Lhe publiu, gnd tha ndmiﬂsion of any beraun io
.FHB 523 “2u

A

38

o 94:_sducatdonnl . Pactlity . odTumbaidum,~ Ubemntory mauédléum.
“oporated ob - maintained ' Uy a - bdnd ¢ Pidet daligdous -t

4B
a4

“whore ‘public vse 1a paemdied’ thid -uss - shall

¢ - . 8o, &

acconmodations, advantages, fhoilities; or privilejes of any placs of
publie  Pesort; aocoommodation, asgenblags, of nnusedtint, without. avts
ditestly or lngiﬂﬁbtly eausing persons of any partdeular rHse, ereed,
aolor, or with any sshsory, mental, oy pbysidal handietip, or w -blind
trained dog guide, to Lo traatéd ax nat
waloome, hocaptéd,:deaired. or soliglted) - e '

or deaf pgrdgon uveing ‘o

"any  place of  public  regort,
smugement” Bt £s nét’ timdted o, any pluce, Ligensed bp
unliagnsed; kept for galn, -hire, oi rowird,; or where ohabges 4rs made
for -admission, opeupangy,” or ugd- eof
faolltties, whether wonducted ' for the entertainment,” hoksihg, dr
Todging of trahslent puests, or for dhe.  hehefit, ke, or
acodnimodation’ of.- those soeking Hedlth, resveakion; of eesty or fot
the burial. or other dispoattion of “human vemalds, of for the salé of
mardhandige, property, " or fof the
oy fop publle - adnvdpanda  ov
trafisportation on land, watés, op 1 the aty, including the etations

decommetntion, ahsomblags, or

ineludes,

-sarviocey ‘any progerty or

goods, gsarviows, ' ‘or pekdonitl

renderifig of poidonal ‘moeyidss,
and terminale therdof and the gariging of véhlelées,' or wherd Feod or
peveragas of _any ind are syld For (onsumptlon on the premises, o
wherg public amusemenr, entertulnment, nports, or renrenltbn of any
kind is offorad with ur without ahurge, or whare medionl sarvlae of |
ure iy made uvnilnbla, er whurn the publlo gnthars, congregates, ot
aasemhles for nmnaement. recruation. or publxu purposas. or publib
and publto washroomn of butldings and
gtruotures oocupied by two or.move tenanty, or by ihe ,owner and une

halls, public elevntora.

or more tenants, ar any publlc library or educatlonal 1nstitutton, or
aohools of apecaldl 1natruction. or nursary schoola, o duy cnre
ohiddren'y camphi ' PROVIDED, hut: nothihg coufuined i
thig definition shall be oounstruedi o “fnolude’ 8r "gpply~ ton any
ingtituta; bana 14 blub; or'plaae «On whoommodatlony wikalivis by 15
wature  digtinotly privites indluding tentarani opghnizntions#though
“Be” doveréd sby"-this
ohaptory ndr &hnll anything. donthined Iii tKEs definition abpiy:to. aliy
P’ueméta%y
s \gdotarlii

OSSR SR L R VIS

venters of

ingtdtution SRR e
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2

EE

v 4
B
8
7

8-

- interdet thépedint 0 - ot

fea. 2 ‘

- iheIndes rvoal eatate,
ogopuratives,

“oarporenl’ ahd incorporeal,

- URepl phoperty? b tdings, gtructares,
1gnds; fonements,-lansehodlds, dntérests -dn panl estate

and. heved)taments oy ahy

condaonivininmi, -

uehl estate transsotion’ iheludes the.gale, wexohinge, purchase,
rental, ot lehse of peal propertys

o MREQLE  bransnoblon’ - inoludds any' open or clodoed end oredit
Lranshotion,  whéther inthe ‘natire retuil

of & loan,

Bt tegnohotieon; ~oredlt  ofrd ddaub of dharge, ot otherwise, wid whethoy

10
13

1%

18
14
15
10
97
18

19
20
e
2
24
26'
26

2

28’
29
30

e

32
43
g
a8

“gr-rive
-yhounoy Hlali be app6lntad only-For the uhoxplred teril of the mewbel

“fils 62

Tor personal-or for: husinéss Yuiposes, in which a morvice, finanes,
18" imposhd, ot whieh provides for repayment in
oredit 18 extended {n the regular
inoluding  but not-limited to

“loan dgseciationg - or

ot dutepest. shithe
poheduled payments, wien suéh
courss  of - ahty - trade or- Bokmerce,

tirangaotions by banky, -wEviogs dnd
finanedal . lending instifhtiong of Whatever ndtupd, gtock brokers, or
by o werdhant of+ mercantlle. ita
porndts or firovides that paywent for purchages of

" other

ostabl lehment- which as part of-
grdinary -buginess
mroparty ot “Berviéh thersfrbm. may be'defebred, . . - '

Sention z, ﬁhnptnr a?o, Laws of | ISBF ay Lnst umendad by
uhuptav 858, 1981 Qnd wa 40.80,000 ave each
followa

Sqof B

‘Heotion 9', Luwn uf

amended tu vuud ;
Ther ia crentad iha . "Wushington
minatien)) humnn viuhts 00mmission," whloh shull ba compnsed of

! stutu ((bonvd~--ngulnst
diger
five membors to ba upnointad by Lha goVarnor with the udvice and
oongent of Lhe

((shsiwmnn)) huirgerson by the govarnorv

aennfe, one oF whnm ahall ba deaignuiad. as

~8dn, 4L deoaltén 8 ohipter 2704 Laws of 1050 and RCW 49,60.060
avé oudll ipwehded ud réad ay PUllowdr . ' v

Vi Ond of “the-ordginal ‘menbers of tha ((board)) comiisgfon shall be
voxln ‘of onb:yHar, ong for n tdrh of two yuarg, one
g for g

‘appolited  Fo6 . a
for n term ol bhtee-ydaps, tone foviatppm-of Four years,
thom &% Idvelyedrdy But- thély Budcensors shiall be ‘appointed for terms
yadbd dnckii ofbept -thdt ~“any -Andtvidudl chogen to i1l a

whot ((Re)) the individual sicoseds.

v

“Ingtial Iment

™ e

=
S e WA = O & B

—_ e
T

13
14
15
16
17

19

20 -

21 -
22
28-
24

1.

28

30

L

31

—s2megilonc iy dhaptan

8.

amendnd Lo vead an follaws:

eyt

o N W )
dintrtut otfiues ns Lt deehs neoeasnry.

-Heo. 8

A wembsr ahall be eiiglble for reappofntment..

A vacanay In the ((heard}) comwisgion shnll ve.f1lled within
thirty days, the remalning members to exerciss oll . powers . of the
((hourd)) vommission, . - . . - !

On _or aftor tho offeoflve datp of “thid 1085 aot, vacanclag #hsll
ba filled by the governor sg-is, fo.gusruited Lhat the membership of

the vommisslon is representative of ‘the varloud:gedgraphionl 'areas of
the dtate.

SR SRR

Any memlar

((woard))
govsrnur Tor inef?tciehcy, neglect of du1y, misuonduut on mulfoasanue

of  the oommiss{_J mny Be removsd by the

in office, after being givan a writtan atutemnnt of the nﬁurgss uqq

an uppnrtunity co ba heard thareon.

L

8ac, B
gection 98, chaptor 287, Laws of 1084
amentled to rond As followss

Seotion 4, chapter 270, Lawe of 1966 a& FYast ameudod By

and RCW 45,060,070 are onch

Eaoh membar of the ((beavd)) oommiss&gg uhall ha nompeﬂﬂat@d in
ascordanca with ROW 43, 08 250 und While ln Eesaion or on oYPluiul
business, shnll reoeive

reimbur omont” Fur truvel axpenses incur1ad
during aunh time in accoxdunce with RO 48, Od OBO uuu 43 03, 060.

«8no. 8. Swotion §, -chopber. 470, Lawg-0f <1956 alid i« RUW .. 49 80,080
are esah amended ta wead as.folbowss o+ .. o

The ((keawd)) : conmimsipn shall -adopt an- of Prolal wead v which
shall. bejudiodal ly fotkodda: v o sam - - A,

oo, 7, sootlon 6, ol ter 270, Laws Df 1955 na nmended by

1957 and 1G9, 66, oso fra mnuh
E A AT I 0

hectlon e, uhnpter d7. awa of

“Iie prinotpal offloe of the ((bs&ﬂd)) ommisslo shull ba T the

Aot g B

but it way meet and exaruise aty ov all of itﬂ
IR TR E Y AR

r plnoe in ‘the “Ltata., qnd mny entabliah su§h

: o A ety o

IR SN REE PN LT

oLty of Olympln.
LN

e

R N O R L LT R T T YN b

800, B, Seotlon 7, ohapter -ﬁ%a.ﬁnbuww OB e amendad By
P 78 ¢t Siiwio0f 2, kBTG,

aneridad Mo ead es fplloket: 1hiw ramene) wae wl o

RS SR HTRN I

84s vy The | (eardd) wupmtssion,d mit plieealoge Ofveaaliof Lyonl pasitty Bhatl
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N R S

11
1%
18

14

17
18

a0
21

B2

38

34

. rendeved; the recommendutiong 1t . has

sleglalotion as oy appaar desitable.

are axwh umanded tu rend ug l’ouows.
1w

,pollcies and practl
) ﬂmmwith.
"

Hoo, 8

veport to the goveruer,. descriling the investigations, provesdings,

- and hedrings Lt has .goonducted and vhely oubgome, the deoisions 1t hns

lesued, and the other work
tt, and shall make such reconmendatlons for furihey
The ((beard)) commission may

prdsefb. dts reports to tle leglglature; the ((begrdis)) commizsion's

performed hy

. repobis ghall be made availeble upop request.

Sae, 0. Section 5. ohapter 183, Laws of 1948 aml Row  49,60.110

'K‘ha ((beard)) nommlsaion slmll. i’onnul;\te polioian to affectuate
the purposea of this chnptex* and mny muke 1‘ucommeudqtlona £0 ugmmias
and offlvers of the gtute or locx\i subdlviﬂions of government in uld

:0f. such -policies mnd purposes,” '

gsa. 10, S;Otl;; ﬂ;‘ghaéfér 270, Laws of 1068 as iﬂstvnmanﬂed by
seouon 4, chnpter‘ A14. Luws of 1973 1t ex. aoug, and RCH 49.80,120
nwa euoh umended Lo read us I’ollows. . ) ]

The ((beaxel)) g"‘_)gi/snion ahall have the vt'.un'ctlo_ns, powévs and
dut v

'(l) To 'i\ppoint an e:'m.cutive -gacretary and chisf éxaminer; arid

. ghell flnvestigators| exaiinéry, .olerks,! and otlier employees and agants

ag 1t wdy deem ndoessary, -fix ‘thelr: within  the
Timitations provided by lak, aud presoribs wihelr dutids.

(2) To and utilize tho services of all
govarnmenrnl clepnrtments und agenoieﬂ,

(3) 'I'o auopt, promulgnte. ameml. nnd vaaoind au{table

aompensntion

obtaln uponr requesf
rulun nnd
the pruvieiona of this ohapterf und fhe
((bearu))

regulntions ta aarry out

4 of ‘t‘lw commisaion in colnnautipn
v A - - M 0 Ve

(4) -'m reueive,

lnvestigni.e' m\d pnas upon cumplutnw nllagim{,

' unfalr practices us dei’innd in this ulmpter ((beenuaau F-usexy--ru(-‘e;

ki

~ Wi nidze

erpedy s golory-Hational-- erigin,--exr

the“prasenea--af QY ~9OREOYY 1
HORENLy gy iliysbeal<hatidbeapy ). " oo el :

4B —To—{asue-sudk puildostians—and-subl--fogulty o f ~Investigntiong —

and tregearch as In ltg Judgment will tedd to promotd t'good 'rwild and

i 62 "G

ot glitdhate - dlgoriddnation,  Yeaayge o Kokl vacs, vrood,

- —77,7—7——337 -tha- dovelonnlant ar-goliglen and: m‘oqed\u eq p

=197 M ghe 11

Sec, 11

.
salor, natlonal origln, marital etatus, ags, or the prasence of ahy
gensory, mental, of pliysicsl handioup. : '
‘Atudles ds  dre appropiiate to

(8) To mnke &uch technivkl

effoctunte the purposes an policies of thlg ohapter and * to publish

T (7Y e ooopakfite nod aot’ Jolnbly or by diviglon of labof with the
United-gtatos or other sintes, dind with political :dubdivislong of the
of _Washington ‘apd  tlhelr respecdtive hwmmn rights apendles to

saryy out the purposss of this chapter. Hovover,  the powers which
10 may be exetolsed by the gomminsion un‘d‘e',r this subsection p?m&
11 invastigationg and complaint dispositions r;nly if tl;n inyestigationy
12 ate dgsi‘gned to, roveal, or bhe ngmlllﬂin’c deals only with, alle egutiony

18 whigh, provem, would constitute unfair peretices udder this
14 hagter. The oo nlmlssj,on gy perform sugh aez‘vi(‘es for thasa Qgeucies
1% nod be relubursed thorefor, - .

16 _(B) To  fostor guod relntions batwaen mipority and ma Jord by

'gx‘or}!pé ,o'i’ tha stﬂte tlrough seminurs, confarencas,
18 eduputional proprams, and othet intergvoup relations uctivities.

4tate

1

2

8

4

5 'aud distripute the reports of such sttdies.
[

7

8

9

17 populntion

sedtion ) oliptbr 270y Laws Of “{956"hs last amended by
1078¢796  and ‘ex.’ sedd, H0d> RCW

a0 ssction 1407 dinpter 34, Laws of’
49760100 nie ench wmehdsd “to énd 58 Fé11dws:
23 ' g {(Beard)y cofinlgaton “has "4 uroite svioh AdVisory
28 “dieriodby sad coneiTiatlon ‘daunoils; lodul, reglonal, - br Htateswids,
4 as It {te judgment will aid in effectuntini“thd purgodés 'of tidg
25 chapter., The ( gbgz\xq:)),mmm By, empowar  them Yo afudy the
20 problems of dlscrimination In .all o  spegific fleldy  of humn
a7 .rslutianal;ipa ap., in apqcu’i\q' Lanoen of diaorlmin_nt’ion baqnusu of
A4 g6y, vdoq, ofsed, caloy, national ordgin, Intrdtal ﬂv, gg,_,, or tlm
29, presenge ,of dopypry,, mental, or physlesl )\nndi,cup;' 9 Postex'
89, irough qomnunity effory or otlwt\wlae good, will,  coopargtion, and
41 oqy‘lqt\ﬂ\ation, .among - tha groups and olemenis of the nopulauon of the
B2, state, and Lo make reoquiendations to the . (bgurd))_,ggm@iggig& Far
] genm-alﬁmd Lxﬂlpe‘uii’ﬁ

b
ot

power

RER inatqnoas,

ﬂﬁ agenoy.
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1 , Sueh advisory apencles and conciliatlon counciis shall be

2 composed of representabive oltizeng, doirving without pay, but with

3 roluburapment: for ‘travel expouses in ageordanpe with RCW 48.08.080

4. gnd 48,08,080 as now existing or hereafter umended, and the ((beard))

5 commispion tay make provision far teohnical atd ¢lerloal  aswlstanpe

8 ) o, such ugenolas .and uounoil‘s and for the expepnses of puch o

7. aaglatsnce,  The  ((beard))  commission . may tse oprganizntions ((

4 gpeclfinally, experignced 1n denling with questions of dlscrimingtlon,

9+ -8e0/"12,  Boobion 10, chaptef 470, Laws of 1065 snd ROH 40.00,140

10 mre each aménded to pead au Pollows:

11 The {{haurd)) aommgésion fiag power to hold henrings, subpoatia §
12 witnogses, compel thely ottendance, administer onths, take the
14 - estimony of suy persoh undet oath, and in connection therewith, ko
14 réquive the prodictlon Fof examination of any Vooks Of papere
16 relating to any matter under investlgation or in quéstion befors thé
16 "((beurd)) ponmimeton, The ((benrd)) commislon may muke rules s té

v the issuande’ of subpoenns by Individual'members, ag to servigs of
18 colplaints, deolaions, orders, vecomfendations and other phdcess or
15 popers of ‘the -((beard)) gommission, ita metbox, agent, ot agency,
40+ ehther pargonally or.by rofigtered mail, refurn .recelpt requasteqd, or ( ’ {
41 by leaving a copy thoreof . at .the principal .effice or plage of
22 . bysingag .of . the, pergen tequired.to ho narypd, The raurs post offloe
28 ;sreaghpt, when :,sgry.g.qe e oeby, mglj,s,‘qered,;_mqi,l.,._ .Ahall be proof of

2orgerviae oG AR SRMR, e L L L e S
s 7 ek, 18, dootidli N} oftpel A6 an 01’ 858 Al Rew 4d 46,150
é""ve oadhi ‘dnendsd 'to #had W Polloffiy oot TR feome ™
3 "N 1)e|‘son W ha excussa’ Fidin at’ée’nicil'i‘m'i;’ dind “vostLFY LAY S5 frai ( l

dordd " OBprbdpontdentd] ‘ddoundits  Brotelt ¥ ido

e p»odunlng néa {h
38" Yabotfandd €4%EHe A odiin ‘e the " (had¥dy “looimiastion "o ol any
0% tadtTdudT " ondd /™ ol ho " greaudd * #fiat ™els teatiigiy Ji evlden}:e
4’ faqllidd dE '('(l?l'm)" wid” Qé’x"’s{él Ty “Fenidd B i ngYe By ob
Hi ]

d alibgBepi it ‘4 . bt 18 Poradh

entm ) ite ’lier'ééﬁ B8 4 pand ey S Yore dtfude,

4h" Hifi e podbtibad b AURIHUE L My ‘ﬁe‘ﬂdﬂy"’ < pabPE e im‘f b ——
é OSSR R TSRl RERESIY o im0 toonde Rt g Bnadh I.
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L privilege agalnst selfeinorimination, to testify or produce evidence,
2 excopt that such person so testifying shall not be exemph Fpom
8 prosgoution’and puakshment for perjury committed In 4o testifylng.
4 The dpmunity hereln provided shgll extend m\ly to Haturdl persons so
8§ compelled - to tegtify. ‘ h

8 Ben. 14, Seotlon 12, ohapter 270, Laws of 1965 and R(::W 49,860,180
7 are eash amanded to read ugy followa.

8 In osp of wontumacy or rerusal to obey a subpoena iqsued to Ay
9 pevson, tho auperdior .court of shy cousty within the jurisdiction of
10 whloh the invautigntlon, procesding, or hsaxlng. '1a cavried on or
11 within the 1uriadiotion of which the person pullty of cowtomancy of
12 ref’usal to obey is I’ound or vesides or trangscts husiness, upon
18 npplloatlon by the ({bourd)) commission ghall have leL‘isdiotiun to

11 issua to suoh parson. an order 1equirhu, such perspn to appeat  befpre
16 the ((hemd)) oonmigsion, ite member, agent, or agency, tharw to
18 produte svidence If so ordered, or there to glve “ tesﬁimony touching
17 the matter under 1nvastig‘atiugl or in question. Any x','nilurle to oh:ay
18  such order of the ;:purt iway be punished byl the court s ¥ oortempt

19 thereof,

%0 Sed, 18, Section ¥, chapter 270, Laws of 1085 and RCH 48,860,170
21 dre each amonded o read as followat ’

243 Witnegses: belfote the ((beard)) comuigsion, 1ts member, agent, ot
28 -wugenay, shall be paid the same rfess' and mileage that are paid
24 wlthesses -in ke oourts of this state. Withedsaw whose depositiony
26 4re taken mul the pergoy taklng the samo shall bhe éntitled to safie
%6 vfeg_f: 44 nre pald fov, Like servivey in the oourts of fhe aiata.

27 Sea. 18, Seotlon 9, shapter 37, Laws of 10H7 ns lag§ améndad by
28 seotlon 8, ofinpter 214, Laws of 1978 lat ex,. sosn, nnd’RCW 49,680,180
29 aro ouch gmended to read ag follows! ’

30 It fs an unfair practice for mny émployert

31 (1') To refusy o hiFe 4ny person hectuse of {(suech-pergenty))

82 age, sex, mardital status, roce, ersod, color, national origin; or ilie

——— —--—B8—presance of —Any-sensory, Wentsl, or physical Bandicap, unless Dased

44 upon a Lona Pitle occupationsl gualification: DPROVIDED, Thit the
35 prohibition agalnst diseriminition because' oF such handlasp shgll not
-9~ - §Hp 82
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upply 1P the particular disability prevents the.proper performance of
thie partloular worker involved,

42) Tq disehgrge or bar any person from employment becauge of
({suehv-personta)) age, wex, marital. status,  raoe, oraed, wolor,
nytlonal origin, or the presence of any sensory, mentnl, or physical
handicap.

{8} To disariﬁinaﬁe‘ apgaingt any person in compensation or in
other terms or oonditions of -auployment becaude of { (sueh--persents))
agh, sax, mardtal status, enoa, orced, colow, national origln, or the
presenoe 0Of any sedsory, mental, or physical hundionp: PRbVIDEDq
Thet Lt shall not We an unfalr practice For ‘sn employer to segregata
washrooms  or lockerd Faoilities on the basis of gox, or to bage other
terme and oohditlons of employment o the sex of employsas where the
((boavd)) commisafon by veguiaklon or ruling in a pavtioulsy instance
fiag found the employmént praetiue to he“npprobrinta for the practiocal
renllization of equality of opportunlty betwssn the Sexes,

{4) To print, 'or oivoulgte, or cause to ba printed or direulated

any statement, advertisenent, or publication, or to use any form of

application for amployment, or'to make any ifogquiry in comheation with
prospeotive amployunent, which arpreasos any limi'l;n-tio'u,
apegification, or disorimination ga to age, sex, marltal status,
rage, ereed, tolor, natlonal origin, pr fhe pregance of any senwory,
mental, of physiecal handloap, or . any Intent to make . any such
timitation, apecifiontion, or diserimidntion, wnless based upon «
bons fide aooupational quudlfioationt  PROVIDED, Nothing contadned
hetein ghall prohibit adegrileing in a forelgn. language.

ee. 17, Sectlon 10, chapter 47, Laws bf 1057 as Last amended by
goctlon 8§, chapter 214, Laws of 1078 18t eox, sess, and RCW 48.60.100
are eaols amended to read ns follows: : ..

¥ ds an uwnfalr practios for .any labor Unlsh . or - lubor
orpanlzationt .

(1) 7o dehy membarship and full membershlp rights and privileges
to any porson because of age, sex, mabltal stathe, rase, greed,

aoloy, . mnatlonal prlgin, or the presstce of aty senasory, mental, _or_

physleal tangicap, )
(2) To-expel from membership nny person beguuss of -age, 96X,

-BHB 82 10

34

1)

28
a7
28
28
30
al
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a4
38
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marital status, wruce, oreed, colot, natlonnl ordgin, or the prosencs
of any gensory, mental, or physioal handicap, !
(3) To disoriminate apainst any member, ewployer,s -((e+})
employes,. or other parson te .whom a duty ¢f representation ig owed
beonyse of age, sex, marlial &h5tus, raes, ofeed; ecolar, ‘dational

origin, ob tho présence of any sepsory, mental,.or phyaicul handload.

Sev, 18‘ sectiou 11. oht«pmz‘ J71 Luwa nf’ 1957 a8 Tust nmended by
seotion U, chapter 214, Laws of 1073 1st Bx. Eems. and RCW 49 ao 200
are each amendad to read us follows s . o

TE i an uafair practice for any employment agency to fall or
pefuse €0 olasgify properly ot pefer for employhent, et othorwige to
disnriminate against, an individunl - beoause- of age, sex, ‘maritit
Btatug, vice, oreed) color, national origin,-or the presedce of any
gensory, mehtal, ov physlowl handicapy or o print or olroulste, or
vauge ‘to ba printed or giroulated any-statement, alvertisement, or
publication, or to use any-form of Application for employment,.or to
make .ahy dnqulry -in  conndetion with progpeetive employment, which
axprogses any limitation, apeclfieation or digerimination-as to < age,
mex, maritel status, rade, creed, color, or national opipin, or the
presance’ af 'any sansory, fentel, or physfoal bandieap, ‘or any . intent:
to make any such 1imltation, speolfiontion, or diserimination; unleis

. based upon-a bona fide oceupatlonsl quallfloatlion: PROVIDED, Nethivg

contalined hereln shall prohdbit advdrtising in-a foreign latgunge.

Bee, 18 Septlon 12, ohapter 87, Laws of 1957 and ilcir( 45‘:66.210
five each amertded to read-ds follows: :

It s oan wnfalr practice For any employet, employment' agency,
((o¥) ) labor union, ot other person to dlischabge, expel, of otharwise
diseriminate agalnst any porson Dbéonuse hi or whe hi# opposed any
practioay forbidden by this clupter, or because he'py shé hag filed «
dhatge, testified; of asalated in any proceedmg-under this uhl\ptarw

\
goo, 20, &ection ’/. ohnptar 16’7 Laws of ]969 ax, segs. au 1aa(;
amendsd by settion 11. ohupter 127, Laws o[' 1079 und RLW 49 G0. 9%

When a detuk‘mlnatlon has been mnde uhdex' I(Ch' 49 60 250 Hmt an
unfair  praotice involving real px‘onel‘ty huq bean vommitted. the
A1 T HuB 82
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((hoaxd-er-ity-suceegser)) oommission iay, In addition to othar

valief authorized by ROW 49.80,280, award the cumplaingnt up to one
thousand- dollara for.lpgs of the right gecured by RCW 49,60.,010,
49,80.030, 40,680,040, und, 49.00.222 through -40.60.320, as iow or
fereaftor pueddeg,. to be Cree from diserdmination in real property

transaotions beesuae of gex, marital atetus, pace, creed, volor,

natfonal m‘igm‘, ot ‘the pressnce of gny sengory, mentul, or phyyical
Enforcement  of the order and appeal thevefram by the
compialnant or vespondent shall bo'made ne provided in RGW  40.00.260
and 49..60.270, ' '

Seg, 21, Seotlon 8, chapter 187, Lawe of 1969 cx, seas. and RCW
49,060,228 are each amended Lo résd ps Follows: X .
The ((bonrd-agriwst-disextninatienvor:ita-aussegsoy)) commiggion

and .. wilts . of  .looal povernment .adminigtering ordinances . with
provigions. giilar. o tho Peal estnte provislons of tha law apainst
disoriminaticn are, guthorized and direuvted to enter into cooperative
npisenpts or arvanpements for recelving and processing complaints go
that duplication, of funetlons whall be minlmized and multiple

heardngy. avoided,  No -gomplalhunt sy secure relief from tiore than

.ong dnatrumentality of:.state, or loorl. governmsnt, mor shell any

relief bo.granted by any state or.locul lvatrumentuiity, {f rellef has

Jbean  gravted ox  proceedings, are,pantipuing in any federal agency,

gourt, of {matrumentalify, unlegs sugh proceedings haye besn deforred
pending state aotlon,

' L

$80. 22, Section 16, chaphor 270, Laws of 1056 as amended by

cuectlon IR, . .chaptar; 87, Laws of 1957 and ROW -49,60.280 are each

amended to.repd as follows:
Rho way file a oauplalnts

.o A1) Auy pevdon olatming fo.be. sggrieved by an olleged unfair '
- prantiog,. may, . ((byr«Rimsalf)) personally or by his or her attarney.

make, sign, and file with the ((board)) pommission & oomplaint in

‘welting” imdér osth. The oomplairt shall state (he tame and addyess

bF‘the‘pursuﬁ nlleged to have somnt tod the utlxl’n'ir pxﬁaciiue' and  the

. R ——
purtiaulars “theraof, and oottaln such other informntion as may be

Sl O
) ‘e

x‘é"éiv‘xh"e:{( By the ((bénﬁ() ) “oomntsslon.

. SHD B2 R ST

18
17
18

19

20
21
22
29
24
28

26

a7
28
a9

3l
49
R

N . .- - . Hou, 28

(2) ¥Whonaver 1t has réason to belluve that any petson has been
engaged o is engaging in an wnfair practice, the ((beard))
gommission nmy issus 4 complaint.

(8) Any omploysp or principsl whoss employses, or sgents, or any
of them, refuse or threaten Lo refuse to comply with the provisiens
of this chapter may Pile with the ({beard}) commission 4 writhen
aomplaint undsr oath asking for agsistance by concilintion or other

remedinl actfon,
Any gomplaint flled purpunnt to this mection mmst be do Tiled
within alx monthe after the alleged aot of diserimination,

Bac. 28,  Section ld, chapter 270, Laws of 1953 as lnst amended
by wevtion 1, chapter 289, Laws of 1981 and.RCW 49.80.240 are sach
amended to read as follows!

After the Filing of any canmplaint, the ((ehairmun)) chalrpsrson
of tha {({beard)) gomli»salon ghall vefer {1 to the appropriate seuvtion
of tho ((beardis)) vommizglon'y staff Por prompt invesfigution and
glleged in the ocomplaint. The

agcertainment . of the fhota
inveatigdtion shall be limited to the slleped facts contalned in  the
complsint, ‘The resulis of the dInvestigation shall be raduced to
written findings: of fact, and u findlng shall be mads that there ls
er that there is not ressonuble csuge for beldisving thet an wifale -
practive has been or ia being vommitted. A oopy of  gald  Pindings
shyll be furnished to- the -complainant and to the peérsop named in auch
womplotint, horetnafter referred to as the respondent.

If the finding 1Is made that. there 1& reasonable oausdy for
telieving that an unfair pyactioe hag bean or s belop comuitted, the
inmadiotely

((boardda)) commission's staff ghall andedvor  to

the unfair practlce by conferencs, ooneilintlon and

aliminate
perauge lon.
IP an agroemettt 1s ragohed For the elimitatien of such unfaly
praotice ns a result of such conference; aonclliation.and persusglon,
the ‘r;\gx‘e:ement ghall be reduced to weiting ..and gipned by the
reapoudent, and an order shall be enterod by the ((beurd)) osmmisgion

85-

36

AGLELING FOFEl The tarms of said agreement, No order shall be antéered

by the .{{beard)) commission at thie stage.of, tha proveedinps except

upon gueh written agreement,
18- . SHB 52
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If 'no guch  aprosment oan be resched, & Tinding to thet effeot
whall Ye.made and regduved o writing, with a copy -thersof furnished
to ‘the polplainant and ‘the respondent.

Geo, 24, Seotlon 17, chapier 270, Laws of 1056 as last amended
by #evtion 1, chapter 299, Laws of 1989 and RCH 49,860,450 aro each
anrhded Lo read as follows:

(1) In onse of falluro 6 reach an sgreenent for the etimination
of auch unfalr practice, axd upon the owtyy bof findings to that
affact, tha entire file, inaluding the complaint and any and all
findings mude"ahnll b cortified te the-((ehairmun)) chairperaon of
the commissldn, The ((ehairmany) chairpecgon of the commission -shall
thereupon reguest the appoimtment of an admintstrative law judge
undey Title 84 ROW £6 hear the complaint and shall ocavss to be issued
and served tu the name of the comuizdioh & written mnotlee, together
with @ ocopy of the complaint, as the same may have been amended,
requiring the respondent to answer the chatrges -of the complaint at a
hoaritig befory the admiuistrative law judge, at a time and plave to
e aspecifisd in §uch nofise.

(2) The place of any stoh hearing may -he the office of the
comigsion or another place demignnted by Lf, The vdse in- gupport of
the oomplalut shall be presented ai the hearing by counssl for the
cumiisslon: PROVIDED, That the complaindnt way retain Indopentent
counsal angd  submit téstinmany and be fully bhenkd. No member ox
amployae of the commizsion who previously made the dnvestigation of
oaused ' the notlee to be dssued shall particlpate Ln the hearing
gxvept a5 a witpess, wnor shall ((he)) the member or employas
partipipate n the delierations of the wdministrative law judge in
suoh pase, Aoy endeavors or negotlations For oonciliation shall fot
be recelved iu evidence.

(8)y The respondent ((day)) gshall file a written answer to the
somplalit and appear at the Wearing in. pergan or otherwisse, with or
withous ocoungal, and submlt -testimony and be fully heard, The
respondant hue the right ‘to oross-axamlne the oomplainawi
pornit reasonable amendment ' to miy complaint or answer. Tagtimony
taken at the hearing shull Be under onth and vevorded,

SHB 02 w14.

(4)_The_gamini ghrative__daw__judge_-.conduoting— -4ny—hearlng —may——

v Bea. 2B

. (6) T, upon all the evidence, the adminiatrative law judge fiads
that the reaspondent MNas ongaged 1n any unfair practice, * the
adminiatrative lew judge shall state findings of fagt and shall issus

and flle with the comulgsion. .and ocause to ba served on such

1

2

a

4

6 reypondent an order requiring guoh respondents ta  ocesse. and desist

6 from such unfalr practice and to take guch affiwmative netion,

7 ineluding, (but not Limlfed ‘to} hiring, reinstatement or upgrading of

8 amployees, with or without back pay, an adilsaion or rostoration to

9 full membershilp rights in  any respondent organization, od to take
10 wuch other action ag, in the jJudgment of the adninistrative luw
11 Judss, will effeatuate the purposss of this ahapteér, includinhg .netion
12 that could be.ordered by a court, -except that danages for hum#liation
13 and mental suffering shall not exceed one thoustnd dollara, and
14 ineluding o pequitensnt for report of the matter ou complliance,

15 (8) The fing) ordar of the ndminlstrayive law judge ghull ineiude
T g notice to the partips of the right to obtalu Judielal review of the
17 prder_hy appeal {n acoordance whih ‘the provisions of RCW 84,04.180 or
18 34.04.138, and that such sppeal must he geryad and filed withip
19 thirty deys after. tho service of the ordsr on the-partles,
20 {7) If, upon a1l the evidehoe, the adminlgtrative law- judge Yinda
21 that the respondent hes not engmged in any alleged unfair prastios,
2% the administrative law julge choall gtate findings -of faot and shall
22 gimilarly {squs and £ile an ovder dlsmissitg: the complaint,
24 ({€7))) (8) An order dismigsing a complaint may-fnoluds -an ayard
28 of vensonable attorneys’ Peeés in favor of the respondent 1f the
26 adminigtrative Inw Judge conoludes that ‘the eomplaint was Frivolous,
27 unreasonable, or groundless.
28, ((€8))) (9) The comuigsion -phall eatabligh rules of practice to
29 govern, expedite and effectuste the Foregolng prodedure.

80 Hoo, 25. Section 21, chhpﬁev a7, ann»of‘1957 ad logt amended by
81 seotlon 8, ohapter 480, Laws of 1081 and NOW 40,60,260" ara each
sz:ramendga o read ag follows: . : :

48 (1) The ((beurd)) commisgion shall petition thb court within the

——84—county - -whereln —any  Wit#ir Practice oocurred or whersim any person
a8 chargaé w{th an unfais pran¥1oe residés or .trﬂﬂsécts businnsa((1>)

38 Tor the enforosmént of any Final order wﬂicﬁ‘is not complied Witl and
~18+ YHp B2
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18 lssued by the vommission or an adwinistrative Iow judge under the

provisions of thiy ohaptoer and for appropriate toliporary relief or o
restraining order, and ghall certdfy and Flle in court ((nsér¥angeript
of~«the-entira-secerd-of tho«proceodingdy-1heluding - tha yleadings-4ngd
testineny-ugen-whish-sueb-order -was-madesnnd-tha- finding--and-- ardars
of - ~the--ndminigtrative- lawvJudge)) the fipnal order sought to be
enforced. Within five days aftnr PLling sueh petitlon ln court, the

({heard)) comnkgsion shall -oauss a notich of the petition to be ment
by rogleterad mail Lo all partiss of their rapregentatives,

(2) From the time the patition is Flled, the court shall Have
Jurisdlotion of the procésdings and of +the questions determined

therson, and shall have the power to ((issuesguch-okders-and)) prant
such ((rekhef By -dnjunetion- <er-«otharwisng -« Ingluding)) tompornry
rollef({y)) or réstraining order ag It deems just and suitable ((and

te~-muka7nnd-enter'-upan~the-pleudingsy-testimany~aud»ppaeaedings-ast
Fapehulnlauehwtranserlpt1-a~daeree~anfayeingp-mau)£ying-nnd~enﬂereins
as»ae~medi£1pdy-or-ﬂe?tiﬁg-aﬂide-in~whala~er~lﬂ-pnr€-ﬂﬂy-efdevwef-thﬂ
bourd-e¥ -adnttdatrative-1aw: Judgs.

£2) ~The-Findings - of - the-adminigirutive - law- judgo as-te- the- Faete,
Lf~supportod--by--aubstantial--and..compotent - ~avidenes~-shnll---bo
coneINglve - - v The-eourty -uppRitg-own mot teg -l - upar-motion-aFf -atthar
of -therpaytins. to- the proeeeding «ayvpermitseneh-party-to--kntraddea
sueh-~additlonn) - syidenee a8 - tha« -eourt-may-bolleve-nocessary tova
proper-deeision.of -kho-eause)), . .

(8) If the petition ghows that there is n finwl order issued by
the oeommisglon or adninistrative -law fudpo undex ROW 49,80.240 ar
49,680,450 and that the order has not been samplied with ig whole or
in __part, the court shall igets an order divegting fhie pergon Wi is
alleged to have ot éomplied with the adaipistrative opdor to _ appodr
in _oourt at g time desigpated dn the oxder, not less thap ten days
£g§m the dute theveaf, gnd_ahow guuse ‘why the sdminigtrative order

should not be onforged Rooarding to the terms, The oomiisalon ahall

dmmediately serve the person with o oopy of the court erder and the

petition, -

Sec, 26
‘

1 findy that! .

2. (g) The ovder ix regulme op its fagey

3 (b) The order las not bpen complied withi and

4 {g) .. The person's angwer discloses ne valld veagon why the order
8 should not be enforded, of thet ths preagon plven in the  perdon’s
8 anawer could have beah raiéed By roylew under RCH #4.04,180, and the

7 person has given no valld exnuaé for failing 1o uae that remedy,
8 £B) The jurisdiciion of the court shall be exclusive and ite
‘0 judgment and  decved .shall be Tinal, exespt that thp same sﬂnll be

10 subjedt to.a review Ly the supreme court or the court of ﬂpbeula. oh
11 nppénl. by plther party, irreapeotive of the hature of the deerss or
12 judgment. Such appeal shall bo takenw and prossouted in the apma
13 wmanna® and forw and with the game effect fs iz provided in other
14 onges of appesl to the supréms coupt or the court of appouly, ‘snd the
15 racerd Yo cbrtified shall contaln .all fhat was hefore thé lower
16 court, ' ’ .

17 feo. 28, doction 23, chapter 87, Laws of 1887 s amended by
18 geatlon 4, chapter 259, Laws of 1981 and RCW 49,60.270 #rd  each
10 ameided to voad 48 Fdllows: ’ ' ’
20 Any  réspondeént’ or vofiplainant, Ancluting  the gommlzgiod,

21" ageriéved by a 'Tinul order of an adminlstrative law judge moy ohtain
22 ({03 Jualeotdl  rdvicy of stel order ((indihs-buperior-eouri.Yoy-tha
28 eoustyiwhore” the-uhtale-pinet feb.-Ta-al1oged - to have-aesuryais -ars-in
H' " bhie<s oMty Wb ok - bk spordbn. Tkegidan- - 0¥ bransnets - inbinads-y
26 FALing WAYK~oHa vare¥ 55 b coin] wlERIK: two-Wealks - Fran-she-difterof

28, reeplpt ok augh-order v sl s ton- pebitions in-duplleate- pyayfng«- that

27 -sueh-~eraev-beimediﬁled-sf-aet-ﬂaidav-~1$e¢pl¢yk;ah@11:tbpvguéeg:m&kk
2 Yip-dplLensoragny - tortho-hpnrgy rofhebonrd-shakl; fhian: teavans -to--io
AP FEIa-1- thespoyek popgr A pd: trnnporiph- of s he-ontire; racoril;Iny the,
40, progeedinesy - LueTuding: thornisasings s Soaipony : npd: opdery -: Upap: srch,
L. PALDRG b -spurksphad b prpeopd- ny the, sanaginnierspgedn- the-ensnsof -4
%%,J?“ti?f?ﬁﬁh¥'@E$fbeﬁfﬁf“ﬂ¢fﬂbﬁlé?héﬁﬁﬂt“ﬁfaﬂme’??PA#%4V9?93££_£22¥39§$1
8%  under the adminigtrative procedurs act, ahipter, 84,04 RCH,. ) By

the,

(4) Tﬁe adind hisirative ‘arder shall be guforcad By the court if

tho_person does ot _appear, or if the person appoars and  the  oourt

H1B 62 -16-

84 Gime a patition For veviaw im filed, the sowrt hes jurlsdiotion to
s geadd e vanyt PanEy Ml anpsba iy S 1Lt or/Festridn Ay shdly ap 1

86 deemy Just und suitablo((y<and-in-1ike-minibiile:
s *17<

K1

nihiE S A bickd

e D 82




2
]

10
11
Y]
13
14
18

16
17
18
19
20
21

22

a4,

2h

26
27

28

2

50

LT
s

88

a

“bodtlon to rond na Followms ~ "
No person shhll bE “Sonmidered & nhave dohmittEq “hh' lnkaly
‘practiee bn Cthe vasli of age "dikbrihlidtlon dnlesd the practice

'ndt viotakd RoW 49, 44 0o, T

q

Beo. %6

Hemrea—enferemg-axﬂwmedifyl'ng-zmd-,enﬂerelng-ns~se~med£ﬂ,ed-er~se'€tiﬂg :

neidey-AR-whals- ok« in« partr-tho-arder Hought-t6-he-revieved:
Uniesd--othierwiger ~direeted. «by- tho-eotirty - eonnensenent of ~yeview

' proecedings-understhis- peetion- shalk-~operate~-as--4--stayr-0f«-any

wrder)), 4P the cowrs affirms the order, it shall enter 4 judgment

angd decme anI’ot’oiug thé_ordet ns alfivied,

feo, 2 2/, Section 19, chupter 188 Lavg of 1949 ag last amended
by sactlon 4, chapter 100, Laws of 1981 and RCW 49,60.,310 arae agch
amended to. read a4 follows! . .

Any peraon ((that)) who wilfully resiats, prevents, imp‘edesl,‘ ar
interfores with the ({beard)) gommlggion or any of Yte membars or
reprogentatives in the performance of duty under this ohapter, or
((that)) m wilfully violates dn order ot the ((bau}fd)) gonind ggfon,
48 gullty of s migdemeanor) but p)'opadure for the review of the order

ahall not be deemed to bo snch wilful conduct.

foo, 28. Sectlon 11, chapher 188, Laws of 1949 ang RCH 49,60.820
are onch amendad to rend s Followa: ] .
In any ocase in which the ((beard)) ommigsign shall 1ssuq  an
order against any polltioal or olvil subdivision of fhe #tate, or any
u'gan.cy.‘ or Anstprumentallty of the state or of the foregoing, or any
olfnc:er or employan thergof, tho ((hosrd)) commiesion shall trapanit

@ copy, of such ovder fo ‘ihe governor of ghe atate ((whe)), . The

povernor shall taka guch agblon ({as:hé-deems-appropriate)), fo spoure
_the goyernor. deens necessary,.

conplignae with guch order g g,

e,

Nk ShoTTn, Sde. 2007 " ieke 1y added to- chﬂpter 49 "o RCH b new

IR S PP

Aluokliingtes nEkinkt & perwon betiedn the afa of Forty whd seventd
yedrs and ¥ violabss ROW 48, 441000, "'It'i's‘ifﬂ'é'f"oim"e’ b ah '(':'oinizluinb'
of "sh witfali’ px‘aﬂ.ice ot ugé dism‘imumiicn txmL Rty pvuo’clw does

T

ﬂ smmm,, fjeu. 30.,, ,’l‘hew 4,,,,&&1@'.1:,1 to bhap,cer M Iz RCGY 0. new
spction bo repd.as Followsl . - o o L Ly T ey

SHB 52 18

Sse. 81

¢

1 When reguested by the state human rightd commisglon, the chiaf
aditinigtrative law Judge shall assign an administrative law Judga to

8 oonduct procsedings under chapier 49.00 REW, °

4 Seo. 81, Sectiot; 8, ul\up'ti&g’ 19’0'. Laws of 1961 a8 amended by
5 seotlun 2, chapter 293, laws of 1083 and RCH 48.44,000 ave eoh
6. mmentled to read ay follows! ' '

7 It ghall ho an unfalr practice!

8 (1) Por an empioyer or llcensing -agency, because an individoal is
9 botween the gges of forty and seventy. to refuse to hiie or énplpy or

10 license ‘or g bar or to terminate from etployment such individual, or
11 to diseeitiinate against such tndividual {n promation, -compshsation or
12 in toritg, oonditions or privileges of employmont! PROVIDED, That
18 employers or llcenaing agencles mdy establish reasohablo minlmum
14 and/or maximum dge limlts with vespect to sandidates fox; positions of
15 employment, wni‘oh positions ave. of guch a .natura a8 to requirs
16 exfn'aux'dinlnry phygioal alfort, endul'unue, condition -op . tralning,
17 subject to itle spproval of tha axenu“aiva aearétury ol' the wnshington
18 dtate mmum rights oommiasion or the direufm‘ of Iobor und indugtries
18 through tha divislon of industrinl relstiona, ' h

20 (2) Fox uny employer, licensing agency or ampfoyment u.g,eno'y to
21 print opr olmulx\te ar - ¢aitke to be px‘;lnted o oimula{tod any
22 mtatement, nﬂ\mrtiaement. o publion“on, 'or to use any form of
%3~ ,f)pp}icqtim) tor amploymnnt or to nmke any inquh‘y in cmmection wi\.h
24 m;gspeut_.j'.ve\ employment, whic)\ AxXpressot any limitqtton.. apeoification
25 or d«isuriminn.ti,on reap.e_ntl_ng'411,1_dt_v1<j;§p'ls b’a'twe'en t}\é_ ngay of . Porty
.PROV,'IDED',' That t\o;ﬁ)g.ijgg,'hex'éig shall forbig g
27 requirement of disclosure of Ibirth date upon any form of upplquti(_m

26 and | meventyr

28 for, employment or, by, the produu’cion of LY birth cqrtlfigata or othey
20 suppiolent eyldence of the nppllcunt 8 trun uges | o

8. Nething contnined A thia geotion. or m Rew 49, 8. 180 08 to age
81 shall ‘b ()unstruuq 0, prevent the 1ermlnntmn of, the gmployment of
32 any parson who g phygioatly ungble,  to , raxforn his dutiea or {4

23__affeot.. 1.ha,,ret1ramont -poldoy—or syatem af-any- emplqur wlwru suol\

24, po(].}(,yl oF syatam ,i,“, nq:t,_pxlexr,ely“a Fu\?_t‘@rf};g:ed,tp avade ;irh'e‘_,ptmpoaes Q,f
b, this seotion noy shpll anything in this segtion or.in RCH 49,080,180
368 be deemed to preclude the varying of insutance coverngss acoording to
g T ki b2

w



gen. 91

an omployeae's ages nor shall this section be conatrued as applying te
any state, county, or olty law enforcoment agencles, or ad
guperseding any law flying or authorizing the eatabllishment of
rongonnbla minimum or maxlmum age limits with respact to cundidates
Por certain posltiéna in public swmployment which are of such a pature
48 to require extraobdinary physilcal ef?art. o which for other

g @ o A o e e

preasons warrant oonsideration of 4ge factors.

NEN SEGTION. Seo. 82, A pew section 1g ndded to ohapter 48,13}

LLLBLUAES A
ROW to read ug followa!
10 The human rights commission and its powers and duties shall be

11 terminated on, June 80, 1987, as provided im gestlon 88 of this pct.

@ ®

12 " NEW SEGTION. Sac. 93, A new seotlon s ndded to ohapbor 48,108
1§ RCW to read as Follows:
14 The Ffollowlng acke or parfs of aoka xa now existing or hereafter

16 aménded ars auch 1epeﬁled. effpotivs June 80, 1048:
18 (1) Seotion 2, ahmpter 270, Laws of 19656, seation 5, ohnptar a7,
7 Luwv of 1957, sentlon 9y chapter 838, Lawg of 1081, seotion 8 of this

—

<18 aot and RGW 44.60.0601

W (2) Section %, ohapter 62, Laws of 1971 aﬁ.zgesé; and REW
o 49.60,051) A o

21 ’ (3) Section d. uhnptav 270 Laws off 1058 seutiup 4 or this nut

2 and Rew '42.60,060%

3 KO saccion £ nhapter 270 " Vawd of 1955 ot ton 145, c}mptm’
61, Tows o 19750 7d 2nd ox. asss‘, aection ‘98, chnpter 287, ana of
25 1884, seotion 5 of hita uut “atied RCH 49 60. 070<' s T "

g6 i (5) aeotion 5 ohupter 270 ans of 1955, aection ¢ of this nct
57 and Kew 49, 00 fanytc T G T
s8'  (6) sddtion 6, c)mpter 270, x,avib‘ of 1955. séotion T, almpt r 37.
20 Lawg of 1957, Sectioh 7 oP this ﬂot nhd RCW 49A60 090,l e

g 4t

a6t e S&stion 7, c}upter 270, L ot 1955\ éaot on 4, ohupher By
8% Lavi 09'1977. Hecéﬁéﬁ'ﬁ of this not whid ke 49.00 ldU,
. e . G o

Wb Legre

‘ot RPN Vi, ‘3
Y abter 1Y) Tt WY 1000 dontlon B or enly ol
6N‘ booodd L R L VIR L T8 I SRS 1 SO LAY B 4 S

RPN

@ @m & oo

9
10
11
12
13
L3
15
18
17
18
19

.20

N
22
23
%4
28
26
27
28
29
30
31
33
38

34

Beo. 33

7, ahaptar 141, Laws of 1978, section 4, chapter 214, Laws of 1078
Lst e%, sasa,; seotlon 10 of this net and RCW 495,60.120}

(10) Seotion Oy, ohapter 270, Laws of 10BB, section 2, ohapter Bl
Laws of 1871 ex. aows,, seotion 8, chapter 141, Laws of 1973, seotion
By chapter 414, Lawa of 10738 1st ex, sess., seotion 146, chapter 94,
Lawe of 1078-’78 2nd ex. wesn., geation 11 of this aeb dnd RCY
49.40.130;

(1})  Bection 10, chapter 270, Laws of 1986, section 1% of this
apt and RCW 49,60.140;

(12) fection 11, clapter 270, Laws of 1055, soction 13 of tile
ant and ROW 49.00.180;

(18) ®actlon 12, chapter 270, Laws of [985, seotion L4 of thls
aot und RCW 49,060,180}

(14) swotion 13, chapter 270, Laws of 198D, weetlon 36 of this
a0t and ROW 49.,60,170¢

(18) Section 8, chapter 87, Luwd of 1968 ex, sosd,, section 21
of this act and RCW 49,060,226}

(10) Seotion 16, chaptér 270, Lawy of 1965, ssofion 1§, ohapter
87, Laws of 1957, seetion 2% of this aut and ROW 49.60,2304

{17) Bgotlen 16, chapter 270, Laws of 1986, sdotion 17, ahaptor
87, Lawe of 1957, spation 1, chupter 289, Laws of 1881, seotion 28 of
thils act and RCH 49.00,240;

(18) Saotlion 17, chaptor 270, Lews of 108D, seotlon 18, ohapisr
87, Laws of 1987, section 2, chapter 260, Laws of 1981, section 1,
chapter 208, Laws of 1983, soction 24 of this act and REW 49,60.260)

(19) Seetion 21, chapter 87, Laws of 1957, sectlon lix, shapter
81, Laws of 1971, sestion 3, shapteyr .280, Laws of 1081, wpotion 2§ of
this not and ROW 49.80.260;

(20) Beotion 2%, chapter 87, Laws of 1057, meotion 4, chapter
489, Laws of 1881, sectlon 20 of thiy act and XCW 49,060,270}

(217 Soction 23, chapter A7, Laws of 1967 and RCH 40,60,280;

(28) 8ection 10, chapter 183, Laws of 1949, section %6, chapter
87 Lawg of 1967, segtion 4, chapter 100, Laws of 1081, seotion 27 of
this act and RCH 49,80.8107 and.

i) u Loy BA At

S esiion H; nhnpter'sz”anws of 19331'asotidn

Lop, 4 B Ve wilifd ettty i) 4 B
T SaE ) aeniint ) v By e wF 19 ) Wasd., :mction
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(28) saotion 11, .oligpter 188, Laws of 1040, seption 28 of this
#ct dnd RCW 49,860,320,
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‘Paqe 1

BY

HOUSE BILL REPORT

SHB 52

et

Houge Committee on State Government (originally sponsored by
Representatives Niemi, Belcher, Hanking, Vekich, Baugher and Walk)

Reviming provisions relating to the human rights commisgion.

Houge Committee on Btate Cavernment

Madjority Reports The subgtitute bill be substituted therefor and
the subgtiltute bill do pass, (13)

Bigned by Representatives Belcher, Chalyx; Peery, Vice Chalr;
Baugher, Brodks, Fuhrman, Hankins, O'Brien, Sanders, Taylor, Todd,
van Dyke, Veklch and Walk.

Hounge Staffs Ken Conte (786~7135)

AS PASSED HOUSE FEBRUARY 15, 198%

BACRGROUND

The Human Rights Commisslon, established in 1949 as the Washington
State Board Agalnst Discrimimation, is responsible for the
elimination and preventieon of discriminatlien based on race, creed,
color, national origln, sex, marital status, age, dr the presence
of any sensgory, mental or physical handicap. The Commission's
Jurisdigtion extends to unfalr practioces ins 1) employment, 2)
places of public accémmodation, 3) real property transactions, 4)
credit trangactlons, 5) Insurance trangactions, 6) vertaln labor
unlon activities, 7) retallation against a person who has agsisted
the Commission or oppowed a practice of discrimination, and 8)
alding and inciting vieolation of the law against dimcrimination.

The Commission conslates of five members appointed by the Governor,
with advice and congent of the Senate. Tt In anthsrized tos 1)
apptint gtaff, 2) adopt rules and regulatlens, 3) recelve,
investigate,—and—passy uptn odmplalnts, 4y hold hearings and
subpoena witnesses, and 5) create adviaory councils,

The majority of complaintsg ¥lled with the Commission involve
unfaly practices in employment. Racial and sexual diserimination
comprise the largest percentage of these complaints. When a
conplaint is filed and found té be within the Commission's
Jurisdicotion, a fact-finding conference i3 scheduled. Settlement
ig encouraged, but if no agreement can be reached the Commlgsion
launches a full investigation. If the result 6f the investigatlon
ig a finding that there ls reamonable cause to belleve
dlsgcrimination exists, the Commiszsion attempts 1o elimlinate the
unfalr practice by means of a conclliatlien agreement which is

19



bage 2

slgned and processed ag a Commlission order. Only when thls
conglliation attempt [ unstuccesnsful dved the cape require a
hearing before an administrative law Judge (ALJ). REither party
nay appeal the decision of the ALJ,

When a party, agalnst wham a declsion has been rendered by an ALJ,
ignores the brder and falls to appeal the decision, the Commissilon
may f£lle a petition for enforcement 6f the order in superior
cgburt. The same process ig required for enforcement of lgnored
coriciliatlon agreements and pre~finding settlements. The
Commiggion must go through an appeal~type review of the entlre
agency proveeding to get the brder énfioreed., The agency must file
in court the entire record of the administrative proceeding,
including the pleadings and tegtimony, and the court must review
the facts, The court hasg the digoretion to allow either party to
Intyroduce additional evidence, The court's enforcement declsion
may be appealed toe the gupreme court dr cdurt of appeals.

SUMMARY 3

Bnforcement~Appeals. The enforcement of Human Rights Commission
and Adminimtrative Law Judge orders is #treamlined by eliminating
review oFf the administrative process and limiting reviewable
lasues. Ismues that wan be ralsed on appeal are generally
precluded from the enforcement proceeding, unless the party glves
a valid reason for failing to cbnply with the administrative order
and glves a valld exouse for falling to uge the appeals process.
The only lssues that can be raised gn the enforcement proceeding
ares; 1) whether the order 18 regular on its facge; 2) whether the
order has been complied with; and 3) whether the party has a valid
reasbn why the order should not be enforced, whether thig reason
pould have been ralsed on appeal,; and 1f 86, whether the party has
a valid excuge for falling to uge the appeals process.

Hearings. The chief administrative law judge im authorized to
appoint adminigtrative law judges Lo the Commlgslon's cames. A
respondent 18 required to file a written answer and appear at the
hearing before the adminigtrative law Judge. Upobn lssuing a f£final
order, the adminigtrative law judge i3 required to glve notice to
the partles of thelr right to obtaln judlieclal review &f the order
and of the thirty-~day time Limitation.

— Jurisdiction—of the Law Against Diseriminatisn. The jurlsdiction
of the Law Against Discriminatlon 18 changed in four areas.

Firmt, discrimination by an employer against any person beoause of
tLhe race of andther persdn, such asg the person's gpsvuse o6r child,
ls made an unfalr practice. Second, when a labor unilon hag a
palicy of referring unemployed nonmembers from its hiring halls,
guch a mion's discoriminatory refugal o refer an uhemployed :
nonmember is expliclitly made an unfaly practice by extending
protection to any person o whom a duty of representation is owed.
Thirxd, the coverage in the retallatlion section im extended to
apply o any person whé has asgisted the Commission or opposed a
practice of discrimination, thus bringlng under Commimsgilon
protection those persons who have bpposed unfaly practices in



bage 3

plaves of publle accommodatlion and real property, oredit, and
Insurance transactions. TFinally, the Commisslon's jurlsdictien
regarding age discriminatlon 1s brought into oconformance with case
law and administrative rules by limiting lte application to
persgons between the ages Of 4 and 70 and making compliance wlith
the related labor statute (RCW 49.44.090) & defense to any charge
of age diserimination.

Humann Rights Commiasion. Vacancles on the Commisslion shall be
filled #b as Lo guarantee that the membership of the Commisslon 1a
representative of the state's geographlcal diverslty. The
Commission i& expressly given the authority to vboperate and act
Jointly with federal, state, and local Washington agencles when
such actlon invelves unfalr practices ss defined by Washington
law., The Commission may alsd be relmbursed for such servicges.
‘The Commission 18 glven the authority te foster godd relations
hetween minority and majority pospulation groups through such means
asg seminars, conferenced, and educational programs, a pbwer the
Commigglon's advigory councils already possess. The Execubilve
Becretary of the Human Rights Commisgsion or the Director of the
Department &f Labor and Indusmtries may establish reamonable
minimum and/6r maxinum age limltm with rempect té employment that
requlres extravrdinary physical effort or training.

Sunset, The Human Rights Commisgsion is placed under the
Washlngton State Sunset Act. The Commisslion is glven a
termination date &f June 3¢, 1987, and the Commismsion's
authorizing statutes are repealed as Of June 3¢, 1968 if the
Commission 1g not reauthbrized by the legisglature.

Technical Change®. The clauge relating to the revord on appeal
has been superseded by the Rulesg of Appellate Procedure and 1
deleted, The parts 6f the appeals process that have been
superseded by the Adminiamtrative Procedure Act are eliminated.
The partial listing of the jurisdictienal bhagses upon whilceh the
Commissleon isg empowered to lnvesmtigate complaints is eliminated.
Age 1# added to the mection empowering advisgory counclls to study
diserimination, and the Jurisdlictional bame of marital statuy lg
added to the second recital of juriadictional bases In the
employment agency section. The name of the Washington Btate Board
Agalnst Digcrimination 18 changed to the Washington State Human
Rights Commismion, and gender-speclflc language ls corrected.

L Mseal Notke: —RequegtedJanuary 18, 1985,

Houge Committee ~ Tesbified For: Representative Janlce Niemi; Terry
Puertermdusg, Human Rights Commissiong; Mary Tennyson, Office of
Attorney Ceneral.

Houge Committee - Testlfled Agalnat: None Presanted.

House Committes -~ Tegtimony Fors This is a "housekeeping® bill and it
Td hécesdary to enfure that the law against discrinmination is
effectively enforced. The streamlined enforcement procedure is heeded
6o assure the prompt enforvement of Human Rights Commigsion and

21
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adminigtrative law Judge orders. The Human Rights Commission supports
the billl.

Houge Commlthee = Tegtlimony Against: None Presented.

22
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SENATE BILL REPORT
SHB 52

BY House Committee on State Government (ormgxnal]y sponsored by
Representatives Nleml, Belcher, Hanking, Vekich, Baugher and Walk)

g_tg,jmg.humanurjghtsﬂcommdssionw

q.;-

Revising prQV161QHS relatin

House Commiites on State Government

Senatae Commitiee on Jﬁdiaiary

Senate Hearing Date(s): March 19, 1985; March 26, 1985

Majority Report: Do pass as amended.
Signed by Senators Talmadge, Chairman; Halsgan, Vice Chairman;
DeJarnatt, Fleming, Newhousze, Owen, W1lliams.

Senate Staff: Jon Carlson (786-7459)
March 26, 1988

AS REPORTED BY COMMITTEE ON JUDICIARY, MARCH 26, 1985

BACKGROUND

The Human Rights Commissxon, astablished in 1949 as the wWashington
Btate  Board Against Disgcrimination, s responsible for the
elimination and prevention of digcrimination based on race, creed,
golor, natmonal origin, sex, marital status, age, or the pregence
of any sengory, mental or physical handicap. The majority of
complaints filed with the Commission involve unfair practices in
pmployment.” Racial and sexual discrimination comprise the 1argest
percentage of these complalnts.

Legislation is auggested to keap the act current and to engure
that the law against discrimination is effectively enforced,

SUMMBARY ¢

Vacancies on the Human Rights Commission are filled by the
Governor in such a manner as to guarantee that the membership of
tha Commission is representative of +the state's geographical
divergity. :

The Commission is given the authority to cooperate and act jointly
.with  federal, state, and local Washington agencies 1f the
investigatimns are degsigned to reveal possible wunfair practices.
The <Commission 1w also qgiven the authority to fosteyr good
relations between minority and majority population groups through
seminary, conferences, and aducational programs.

(1]
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Several other types of discriminatory conduct are deemed to be
unfair practices under the law sgainst discrimination., First, it
is an wnfalr practice for a labor union to discriminate against
any person to whom a duty of representation is owed., 1In addition,
it is an uwnfair practxae for-a labor wunion or any employer to
diseriminate " against any person becavuse he or she opposed a
d15¢r1minatory practlce. It is also an unfair practice for an
employment . agency to discriminate on the bagis of a person's
marital status. '

The fxnal_order of an administrative law _judge must. include _a .

‘notice  to the parties of the rxght to obtain judlcmaj review of
the order and of the 30~ day time limitation for the filing of
appeals. .

A final order issued by the Human Rights Commission or an
administrative law judge must be enforced by the court if the
peErsion who is alleged to have not complied with the order does not
appear inm court, or if the person appears and either (1) fails to
provide a valid reason for his or her failure to comply; or (2)
cannot ¢ffer a valid excuse for failing to use the appaala process
to disclose his or her reason,

The commission may obtain judicial review of a f1nal order by an
administrative law Judge as provided under the Administrative
Procedure Agt. :

Technical changes are made throughout to'imprave language and
modernize the statute, S c '

The Commisgion is scheduled to termxnate on June 30, 1987, The
Comnmigsion's authorxzxng agtatutes are repealed as of June 30,
1988, if the Commission is not reauthorxzed by the Legmslatura.

Figscal Note: avallable

SUMMARY OF SENATE AMENDMENTS'

The comm1351on is scheduled Lo terminate on June 30, 1989, The
commission's authorizing statutes are repealed as of June 30,
1990, if the commlsﬁmon ig not raauthorized by the Legislature,

~Sanate Committee Test ified
Quertermous, Human Rights CommlsSLOn* Mary Termyson, BAG

Janice N1em1, - Terry
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FINAL BILL REPORT
C 185 L 85 PV

BY House Committee on @tate Governnment (originally sponsored by
_Reprefentatives. Mlemi, Belcher., Hankins, Vekich, Baugher and -Walk) -

Revising provisions relating to the human rights commissmion,
Mouse Commitbtee on State Government
Henate Committee on Judlciary

SYNORSIS A8 BNACTED

BACKGROUND &

The Human Rights Commigalion, established in 1949 ag the Washington
State Board Against Digeorimination, ig responsible for the
elimination and prevention of discrimination based on race, creed,
wolor, national ovigin, sex, marital status, age, or the presence
of any sengory, mental or physical handicap., The Commlsgion's
jurigdiction extends to unfalr practices in: 1) employment, 2)
places of public accommodation, 3) real property transactlons, 4)
aredlt transactions, 5) insurance transactions, 6) tertain labor
union activities, 7) retaliation against a person who has assisted
the Commigsion or opposged a practice of discrimination, and 8)
piding and inciting violation of the law against discrimination.

The Commigsion consistyg of five members appointed by the Governor,
with advice and consent of the Senate., It is authorized to: 1)
appoint gtaff, 2) adopt rules and regulations, 3) receive,
investigate, and pass upon complaints, 4) hold hearingd and
subpoena wltnesses, and 5) oreate advigsory-councilegs—

The majority of complaints filed with the Commission involve
unfair practlees in employment. Racial and gexual discrimination
comprige the largest percentage of these complaints. When a
complaint ig filed and found to be within the Commligsion's
Jurigdiction, a fact-Ffinding conference ig scheduled. Settlement
is enaouraged, but if no agreement can be reached the Commlsgsion
launches a full investigation., If the result of the investigation
ig a finding that there ls reasonable cause to belleve
discrimination existg, the Commission attempts to elimlnate the
unfaly practice by means of a conciliation agreement which is
signed and processed as & Commisslon order. Only when thisg
concgiliation attempt is unsuocessful does the case require a
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hearing before an administrative law judge (ALJ). Either panty
may appeal the decigion of the ALJ,

When a party, against whom a decision has been rendered by an ALT,
lgnores the order and fails Lo appeal the d@ulsion, the Commission
may file a petlition for enforcement of the order in superilor
gourt. The same process is requived for enforcement of lgnored
coneiliation agreements and pre-finding Sétthmentqw The
Commigsion mugt go through an appeal-type review of the entire
agency proceeding to get the order enforced. The agency musL file
_in_court_the entire record-of the--admindstrative proceeding, -~~~ 7~
ineluding the pleadings and testlmony, and the court must xeviaw
the facts. The court hag the disgceretion to allow elther party +o
introduce additional evidence. The court's enforcement declsion
may be appealed to the supreme court or court of appeals.

SUMMARY :

The enforcement of Human Rights Commission and Administrative Law
Judge orders is mtreamlined. Issues that can be raised on appeal
generally may nhot be raised during the enforcement proceeding,
unlegs the party gives a valild reason for failing to comply with
the adminigtrative order and glves a valid excuse for failling to
uge the appeals process, The only isgues that ¢an be raised in
the enforcement proceeding are: 1) whether the order ls regular
on its facey 2) whether the order hasg been complied with; and 3)
whether the party has a valid reason why the order should not be !
enforeed, whether this reason would have been ralsed on appeal,
and 1f so, whether the party has a valld excuse for falling to use
the appealsg process.

The chief administrative law Jjudge is authorized to appoint
adminigtrative law judges to the Commission's cases. A respondent
is reguired to Fflle a written answer and appear at the hearing

before the adminigtrative law judge. Upon ilssuing a final order,
the adminlstrative law Judge is requmred to giVQ notlce to the
parties of thelr right to obtain judicial review of the order and
of the thirty-~day time limitation.

The jurisdictlion of the Law Against Discrimination is c¢hanged in
four areas. PFlrst, discrimination by an employer againsgt any
person beaause of the race of another person, such_as the persenle— ———
ousie OF o 7 i made an unfair practice. &econd, when a labor
union has a policy of ref@rring unemployed nonmembers from its
hiring balls, such & union's discriminatory refusal to refer an
unemployed nonmember leg explicltly made an unfalr practice by
axtending protection to any person to whom a duty of
representation is owed. Third, the coverage Iin the retaliatlon
geotion 1g extended to apply to any person who hag assisted the
Commission or opposed a practlce of discrimination, thus bringing
under Commission proteetion those persons who have opposed unfair
practices in places of public accommodation and real proparty,
credit, and insurance transactlons., Pinally, the Commissilon's
jurisdicotion regarding age discrimination ig brought Into
conformance with case law and administrative ruleg by Limiting lte

25
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application to pergons between the ages of 40 and 70 and waking
compliance with a related labor statute a defense to any charge of
age diserimination,

To the extent possible, vadancies on the Human Rights Commisegion
are to be f£llled so ag to guarantee that the membership of the
Commission 18 representative of the state's geographical
diveraity. "The Commigsion g expresely given the authority to
cooperate and act Jjointly with federal, gtate, and local
washington agengies when such action inveolves unfair practices ag
defined by Washington law,. _

T for such services. The Commigsion ig given the authorlty to
foster good relations between minority and majority population
groups through such means as seminars, conferences, and
aducatlional programs, a power fthe Commission's advigory councils
already possess. The BExecutlive Secretary of the Human Rights
Commission or the Director of the Department of Labor and
Industries may egtablish reagonable minimum and/or maximum age
limits with respect to employment that regquires extraordinary
physical effort or training.

The Human Rights Commission i1s placed under the Washington State
Bunget Act., The Commission le gilven a terminatlon date of June
30, 1987, and the Commission's authorizing statutes are repealed
as of June 30, 1988 if the Commission is not reauthorized by the
legislature.

Technlcal changes include the following: the clause relating to
the record on appeal has been superseded by the Rules of Appellate
Procedure and i1s deletedy the parts of the appeals process that
have been superseded by the Administrative Procedure Act are
eliminated; the partial listing of the jurisdictional bases upon
which the Commisgion ls empowered to investigate complaints i
eliminated; age ils added to the section empowering advigory
gouncils to study discrimination; the name of the Washington State
Board Against Digmorimination ls changed to the Washington State
Human Rights Commission, and gender-speqlifle language is
agorrec¢ted,

VOTES ON FINAL PASSAQE:

Housge ¢¢ o
- Senate 44 5 (fenate amended)
Housge 96 . 0 (House concurred)

EFFBCTIVE: 90 days after adjournment of 1985 Regular Session

PARTTAL VETO SUMMARY:

The partial veto deletes the requirement that the membership of
the Human Rights Commission be representative of the geographleal
dlversity of the state.

The_Commisslon may-also--be reimbursed- -—
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7 77 'ihe application of the 1983 amendment,

Bl

SHB SO

coses, Those caues ore ones In which the appli-
coant and DSHS have entored into an agreement
cifter August 23, 1983 or reimbursement of general
assistance poayvments, As part of a class action
lawsuil, DSHS has slipulated to an agreement
which recuires DSHE {0 seek legislation to clarify

public accommodaedion, 3) redl property transoc-
tions, 4) credit transcetions, §) insurance trangere-
tions, &) certain labor union adtivitles, 7) retaliction
against ¢ person who has assisted the Cornmission
or opposed o praclice of discrimination, and 8)

. _aiding. and Inciting violation. of the_law-against—

SUMMARY?
The 1983 law that allows payment of attorneys’
fees In successful appedls of denials of supple-
mehtal securlty Income (58D, 1s made applicable to
any qualitying 381 case which meets the following
two criteria; (1) federal reimbursement {o the state

- for general assistande pagyments made during the
appeal must have been recelved affer August 23,
1983, the effective date of the 1983 law; (2) the
attorney seeking « fee from the relmbursement
rugt have undertaken the SSI case affer Augtist
23, 1983,

VOTES ON FINAL PASSAGE:
House 92 0
Senafe 48 0

BFFECTIVE. April 22, 1985

SHB 52
PARTIAL VETO

C 186 L, 85
By Committes on State Government (originally
sponsored by Representatives Nieml, Belcher,
Hanking, Vekich, Baugher and Walk)

Reviging provisions relating to the human rights
commission,

House Commiittes on State Government

Senate Commitiee on Judiciary

BACKGROUND:

The Human Rights Commission, established in 1949
s the Washington State Board Against Discrimi-
netion, is respongble for the slimination and pre-
vention of diserimination based on race, cresd,
aolor, national ordgin, sex, mardtal stetus, age, or
the presence of any sensory, mentcl or physical

handica, The Cotmmigston’s jurlsdiction extends to

unfair practices in: 1) employment, 2) places of

discrirninetion,

The Commission consigts of flve members.
appointed by the Governor, with, advice and con-
sent of the Senate. It is quthorized to; I) uppoint
staff, 2) adopt ruley and regulations, 3) receive,
investigate, and puss upon complaints, 4) hold
hearings ond subpoend witnegses, and 8) crects
advisory councils,

The majority of complaints flled with the Commig.
sion involve unfair proaciliges in employment,
Racial and sexual disgrimination comprise the
Targest percentage of thess complaints, When o
complaint is filed and found to be within the Com-
mission’s jurisdiction, a fact-finding conference I
scheduled, Setilament is -encourgged, but if no
cagreament can be reuched the Commission
launches a full investigation, I the result of the
Investigation is a finding that there 13 reasonable
cause to belleve diserimination exlists, the Com-
misslon aftempts to eliminate the unfoir practice
by meuns of a conclliation agresment which s
signed and processed os & Commission order,
Only when this conciliation attempt 1s unsuceesstul
does the case recquire a heuaring before an

. administrative law judge (ALJ). Either party may

cappec the deciston of the ALJ

When a party, agalnst whorn o deciston has been
rendersd by an ALJ, ignores the order and falls fo
appeal the declsion, the Cominission may file a
petitfon for enforcement of the order in superior
gourt, The scune process ls required for enforce-
ment of {gnoted conclliation agreements and pre-
finding settlements. The Commission rmust go

_ through an_appedl-type review—of the enthe— —

agency proceeding to get the order enforced, The
agency must-file in court the entire record of the
adminisirative proceeding, including the plead
ings and testimony, and the court must review the
facts, Tha court has the disgretion to allow ofthst
party to introduce addilfondal evidence. The
cow's enforcement decision may be appealed o
the suprerne courl or court of appectls,

SUMMARY!

The enforcement of Hurnen Righis Comumission and
Administrative Law Judge orders Is streamlined.
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SHB 52
eues that can be raised on cappeal generally reprosontalive of the state’s geographical diver-
may not be rajsed during the enforcerment pro- sity., The Cormmission ls expressly given ihe
ceeding, unless the party glves a valld rewson for authority to cooperate and act jointly with feclerc],
failing to comply with the administrative order stede, and local Washington agencies when such
and gives a valld excuse for falling to use the actlon involves umalr practices as defined by
appeals process. The only issues that can be Washington law, The Commission may dlso be ]
_ raised in_the. enforcement- proceeding arer 1)—{—— reimbursed for-such-services, TheComnilssion 1§~~~ 3
whether the order s regular on il fave; 2) ¢given the authority to foster good relations
whether the order has been complisd with; and 3) between minority and majority population groups
whether the party has o valld reason why the through such means as seminars, conferences,
order should not be enforced, whether this recason and educatfonal programs, « power the Comrnis-
could have been rabed on apped, and {f so, slon‘s advisory counclls alreqgdy possess. The
whether the party has a valid excuse for fatling to BExecutive Sacretary of the Hurnan Rights Cormrnis-
use the appedals process, sion or the Director of the Depariment of Labor

and Industries may establish reasonable minimum
and/or maximum age limits with respect o
employment thet requires exbraordinary physical
efiort or training.

The chief administrative law judge & authorized to
appoint administrative law judges to the Commis-
sion's cases, A respondent s requived to fle o
written answer and appear of the hearing betore

the administrative law judge. Upon {ssuing o fital The Human Rights Cominission Is placed under the
arder, the administrative law judge s requlred to Washington State Sunset Act. The Commission s
give notice to the parties of their right to obtuin given o tetmination dale of June 30, 1989, and the
judiclal review of the order arid of the thirty-dary Commission’s duthorizing statutes are repealed as
time Jimitation. of June 30, 1990 if the Comirtussion is not recuthor-
The jurisdiction of the Law Against Disorimination zed by the legislature.

{8 changed in four areas. First, discriminetion by Technical changes include the following: the
an employer cgainst any person begdause of the clause relating to the record on appedal has been
race of another person, sugh «as the person's superseded by the Rules of Appellate Provedurs
spouse or c¢hild, 18 made an unfuir practice, Sec- and is deleted; the parts of the appeals process
ond, when o labor unton has «a policy of refercing that have been supersseded by the Administrative
unemployed nonmembers from s hiring halls, Procedure Act are eliminated; the particd listing of
such a union's discriminctory refusal to refer an the jurisdigtional bases upon which the Commis-
unemployed nonmember 15 explicitly made an sion is empowered to investigdte complaints is
unfair practice by extending proteciion to any aliminated: age I added to the section empower-
person 1o whom ¢ duty of representation ls owed. Ing advisory councils to study diserimination; the
Third, the coverage in the retallation sedtion is name of the Washington State Board Agalnst Dige
extended to apply to any person who has dssisted crimination is changed to the Washingion State
the Commission or . vosed a practice of discrimi- Human Rights Commission, cnd gender-specific
nation, thus bringing under Commission protection lamguags is corredted,

those persons who have opposed unfair practices. } _
in places of public accommadation and real | VOTES ON FINAL PASSAGE:

property, credit, and insurance transcetions, House 96 0 -
Finally;—the—Commisston's jurlsdiclion Tegarding | sepate 44 5  (Senale amended)
age discrininction is brought nto conformance | House 04 0 (House concurred)

with case law and administrative rules by limiting |
its application lo persons between the dges of 40 | ErFECTIVE July 28, 1985
and 70 ond making compliance with a relkied
labor statute a defense to any charge of age dls- | PARTIAL VETO SUMMARY!

criminction, ;

y The particd veto deletes the reoguirement that the
To the exlent possible, vacancies on the Human membership of the Human Rights Commlssion be
Rights Commission are o be filled so as to guar representative of the geographical diversity of the
antee thot the membership of the Commission {5 slate, (See VETO MESSAGE)
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Certification of Enrolled Enactment — Substitute House Bill No.
52 (April 12, 1985)




T

s

HeE LEGIS] At
N K of tl ““!M

GERTIFICATION OF ENROLLED EMACTMENT

SUBSTITUTE HOUSHE BILL NO. B8

CHAPTER NO, woccevinirmesssmssirens

Passed the House wn EERENRLY.. L5 0 .0cn 19,85

Yads w3 Nays B

Pmed the Scaty .. APl 9y it 838
Yeas v ltli wn Nayns

| Aprdil 12,1985 S

The House concuryed

In the Senate L, Bennis L. Heek, Chiof Clerk of the Housa of Repres
amendments and séntatfvos of the State of Washingfon, do hereby centify
passed the bLLL as that the netached is enrolled Substitute House Bill No
amended by the w22 s passad by the House of Representatives and
Jenate. the Senato v the dates fereon sof forth.

Yaan: 96 Nays: 0

DENNIS L. HECK, Chial Clurk



APPENDIX 10

The Boeing Company’s motion for summary judgment (cover
page and pp. 14-15 in Lechner v. Boeing Company, Cause No.
2:15-cv-01414-RSL (W.D.Wash.).
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Phone: 206.359.8000
Fax: 206.359.9000




S e e N

It
12
13
14
15
16
17
18
19
20

Case 2:15-cv-01414-RSL. Document 33 Filed 11/03/16 Page 16 of 19

employment given her prior termination, and when plaintiff’s status was not resolved, formally
withdrew its offer); Waters v. Furnco Const. Corp., No. 72 C 2305, 1975 WL 127, at *6 (N.D.
111 Feb. 10, 1975), aff'd in part, vev’d in part, 551 F.2d 1085 (7th Cir. 1977), rev'd, 438 u.s.
567,98 S. Ct. 2943 (1978) (“The failure to hire Plaintiff . . . was based upon his previous
discharge . . . . A refusal to hire upon such grounds is clearly legitimate in the absence of a
showing by the Plaintiffs that the refusal is a disguise for a racially discriminatory decision.”);
Cornish v. Dallas Indep. Sch. Dist., No. CIV.A. 3:08-CV-1968G, 2010 WL 375785, at *4 (N.D.
Tex. Feb. 2, 2010), aff'd, 412 F. App'x 732 (5th Cir. 2011) (employer policy not to hire
candidates who were terminated by a prior employer was a legitimate, non-discriminatory reason
for failing to hire plaintiff). Ms. Lechner’s discrimination claim fails.
C. Ms. Lechner’s Retaliation Claim Fails

Under the WLAD, to establish her retaliation claim, Ms. Lechner must present evidence
that she particiﬁated in a statutorily protected right, that there was an adverse employment action
taken against her by Boeing, and there was a causal connection between her protected activity
and the adverse employment action. Burchfiel v. Boeing Corp., 149 Wn. App. 468, 48182, 205
P.3d 145, 152 (2009) (citing Estevez v. Faculty Club of the Univ. of Wash., 129 Wn. App. 774,
797, 120 P.3d 579 (2005)). Ms. Lechner must also show that retaliation was a substantial factor
motivating the adverse employment decision. Id. If Ms. Lechner asserts a prima facie case of
retaliation, the burden shifts to Boeing to articulate a legitimate, non-retaliatory reason for the

adverse action. /d, If Boeing articulates such a reason, Ms. Lechner bears the ultimate burden of

21
22

24
25
26

demonstrating that the reason was merely a pretext for a retaliatory motive. Id.

Here, Ms. Lechner claims that Boeing rescinded her offer of employment because she
filed an EEOC charge against Nabtesco. Bushaw Decl. § 2, Ex. B (Lechner Dep. at 54:10-24) at
40. Ms. Lechner’s claim fails because she cannot show a causal connection between the filing of

her EEOC charge against Nabtesco and Boeing’s decision to rescind her job offer. See

DEFENDANT THE BOEING COMPANY’S 1201 T‘?ﬁ?_‘&‘;ﬁ Cole LLP 4900
MOTION FOR SUMMARY JUDGMENT Seattle W o8 ToL e
(No. 2:15-cv-01414-RSL) — 14 Phone: 206.359.8000

03002-2601/92073968.2, Fax: 206.359.9000
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Burchfiel, 149 Wn. App. at 482 (causation may be established by the close proximity in time
between “the protected activity” and the “adverse employment action.”).

Ms. Lechner filed her EEOC charge against Nabtesco on November 19, 2010. Bushaw
Decl. 49, Ex. I, at 2. Ms. Lechner was notified that her offer of employment at Boeing was
rescinded on August 24, 2012. JId. (Lechner Dep. at 39:6-9, Ex. 5) at 27, 118-119. Thus, these
events are too remote in time to establish causation. Hines v. California Pub. Utilities Comm’n,
No. C-10-2813 EMC, 2011 WL 1302918, at *5 (N.D. Cal. Apr. 5, 2011) (“a two-year lapse in
time, without other evidence of causation, makes [plaintiff’s] retaliation claim facially
implausible.”y; Manatt v. Bank of Am., NA, 339 F.3d 792, 802 (9th Cir. 2003) (a nine-month time
period between plaintiff’s protected activity and defendant’s adverse employment decision was
insufficient to establish causation).

Indeed, courts faced with similar allegations as alleged by Ms. Lechner, routinely dismiss
such claims. See Muhammad v. Juicy Couture/Liz Claiborne, Inc., No. 09 CIV.8978 PAC THK,
2010 WL 4032735, at *5-6 (S.D.N.Y. July 30, 2010), report and recommendation adopted,

No. 09 CV 08978 KMW THK, 2010 WL 4006159 (S.D.N.Y. Oct. 12, 2010) (dismissing
retaliation claim where plaintiff claimed that she was denied a transfer because she filed an
EEOC charge against a prior employer two years before); Riddle v. Citigroup, 640 F. App’x 77,
79 (2d Cir. 2016) (a gap of sixteen months between the filing of plaintiff’s EEOC charge and the

date plaintiff submitted her online job application is too long to support a retaliation claim based

—solely-on-temporal-connection). Ms—Lechner cannot establish a prima facie case of retaliation.
Ms. Lechner’s retaliation claim also fails for the same reason as her discrimination
claim—Boeing has a legitimate non-retaliatory reason for rescinding her employment offer.
Ms. Lechner was discharged from a prior employer for poor performance and had no subsequent
positive work history and she cannot establish pretext. See Supra Section III(B). Summary

judgment is warranted on this claim.,

DEFENDANT THE BOEING COMPANY’S 1201 Thicd Avenns. Suxit= 4300
MOTION FOR SUMMARY JUDGMENT Seattlo, WA 081013090
(No. 2:15-cv-01414-RSL) — 15 Phone: 206.359.8000

03002-2601/92073968.2 Fax: 206.359.9000
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