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A. INTRODUCTION

The power of eminent domain — the forcible taking of property — is
a sovereign state power. A local municipal entity may only take property
that the Legislature has expressly granted it authority to take. When
condemnation power is wielded against other public entities, Washington
courts are mindful that the property at stake is owned collectively by
citizens. Such a taking is only permissible if the power to take public
property is expressly stated or necessarily implied in the entity’s
condemnation statute. Even then, property already dedicated to public use
may not be taken if the condemnation is incompatible with the existing
public use.

The Central Puget Sound Regional Transit Authority (“Sound
Transit”) claims that it has the authority to condemn two electrical
transmission line easements that are owned by The City of Seattle
(“Seattle”) and located in the City of Bellevue (“Bellevue”). Seattle’s
electrical transmission easements are a significant part of a larger
electrical transmission corridor.

Sound Transit’s eminent domain authorization statute grants Sound
Transit limited condemnation authority, and it does not confer express
authority upon Sound Transit to condemn public property. With respect to

the property at issue, Sound Transit is also exceeding its limited
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condemnation authority by taking the property primarily to give to
Bellevue for that city’s separate road-widening project, not primarily for
its own use in building light rail.

The transmission line easements, and the transmission line corridor
of which it is a part, are currently being put to a recognized public use:
the transmission of electricity from Seattle-owned generation facilities to
The City of Seattle. Sound Transit’s taking of the transmission line
easements is barred because it is incompatible with Seattle’s continued
public use of the easements, and would effectively destroy the easements
by rendering them unusable for its intended purpose.

B. ASSIGNMENTS OF ERROR

(1) Assignments of Error

1. The trial court erred in entering its March 28, 2016 order
and judgment adjudicating public use and necessity
regarding City of Seattle property interests.

2. The trial court erred in making finding of fact number 3.
3. The trial court erred in making finding of fact number 4.
4. The trial court erred in making finding of fact number 6.
5. The trial court erred in making finding of fact number 7.
6. The trial court erred in entering conclusion of law 5.
7. The trial court erred in entering conclusion of law 8.
8. The trial court erred in entering conclusion of law 9.
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9. The trial court erred in entering conclusion of law 10.

10. The trial court erred when it denied Seattle’s motion for
reconsideration.

(2) Issues Pertaining to Assignments of Error

1. Did the trial court err in finding public use and
necessity as to Sound Transit’s taking of Seattle’s property where
Sound Transit does not have the statutory authority to condemn
public property or the specific property involved in this
condemnation action? (Assignments of Error Numbers 1-9)

2. Did the trial court err in finding public use and
necessity where Sound Transit’s intended use of the property it
seeks to condemn is incompatible with the existing public use of
Seattle’s transmission line easements, and would destroy such
easements by rendering them unusable for its intended purpose?
(Assignments of Error Numbers 1-9)

3. Did the trial court err in finding public use and
necessity where Sound Transit’s proposed condemnation is
intended for the benefit of Bellevue’s street-widening of 124"
Avenue NE? (Assignments of Error Numbers 1-9)

4. Did the trial court err when it denied Seattle’s
motion for reconsideration where Sound Transit failed to submit
any evidence that its condemnation was compatible with Seattle’s
existing public use of the Transmission Line FEasements
(Assignment of Error Number 10)

5. Did the trial court err when it denied Seattle’s
motion for reconsideration where Sound Transit’s argument that
the Prior Public Use doctrine does not apply when the public
property is held in its proprietary capacity (Assignment of Error
Number 10)

C. STATEMENT OF THE CASE

Brief of Appellant The City of Seattle - 3



(1) Sound Transit Seeks to Condemn Seattle’s FElectrical
Transmission Easement, Within Which It Operates an
Electrical Transmission Line

Sound Transit seeks to condemn portions of two electrical
transmission line easements owned by Seattle that is located within
Bellevue’s corporate limits. CP 2. Seattle opposes Sound Transit’s effort
to do so because the easements, and the transmission line operating within
them, are part of an important electrical transmission line corridor running
100 miles and connecting Seattle City Light’s Skagit River hydroelectric
dams to a substation in Maple Valley. CP 199. The corridor is also an
integral part of a larger, regional electrical transmission line system that
runs from Canada to California. Id.

The two parcels of real property at issue are located adjacent to
124th Ave. NE in Bellevue, Washington (the “Subject Property’’). Sound
Transit concedes that the purported purpose of the condemnation effort is
to accommodate the widening of 124th Ave. NE and to acquire space for a
light rail crossing (the “Project”). CP 351. Almost all of the property that
Sound Transit is condemning is being condemned for the Bellevue project.
This is confirmed by the petition in eminent domain which describes a 605
square feet “Sound Transit Fee Acquisition Area” and a separate 11,312
square feet “City of Bellevue Fee Acquisition Area.” CP 31-34 (Exhibits

B-1 and B-2 of Exhibit 1 to the Petition).
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Since at least 1927, Seattle has had easements over portions of the
Subject Property for the construction, operation, and maintenance of an
electrical transmission line (the “Transmission Line Easements”). CP 284,
291-93. The Transmission Line Easements are recorded with the King
County Recorder’s office, and cover an area running between 75 and 85
feet west from the center line of 124th Ave. NE along the full length of the
Subject Property’s frontage on that road. Id. As reflected in the maps
attached to the petition, the eastern 30 feet of the Transmission Line
Easements is currently occupied by the right of way for 124" Avenue. CP
33-34.

Seattle owns and operates a dual circuit 230 kV Transmission Line
within the Transmission Line Easements. 1d. The Transmission Line runs
along the west edge of 124th Avenue, within the portion of the easements
outside of the right of way for 124" Avenue, and is supported by a series
of lattice towers and monopole structures. Id.

(2) The Transmission Line and Easements Are Important Parts
of Seattle’s Transmission Line System

The Transmission Line Easements are part of a series of similar
easements and fee parcels that form a contiguous corridor running for 100
miles from Seattle’s hydroelectric generating facilities located on the

Skagit River down through Bellevue to Seattle’s Maple Valley electrical
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substation (“Transmission Line Corridor”). CP 285. In the vicinity of the
Subject Property, the Transmission Line Corridor runs on both sides of
124" Avenue NE, which runs in a roughly north/south orientation. Id.
The existing transmission line runs on the west side of 124" Avenue NE.
Id. The existing electrical transmission line and the Transmission Line
Corridor are integral parts of a larger, regional electrical transmission line
system that stretches from Canada to California. Id.

3) Sound Transit Seeks to Extinguish All of Seattle’s

Easement Rights Over the Transmission Line Easements on
the Subject Property

As reflected in Exhibit 1 to the proposed order submitted by Sound
Transit with its motion, the property interests that Sound Transit seeks to
condemn includes a strip of property running north-south along the
Subject Property’s approximately 500-foot frontage along 124th Ave. NE
that it seeks to take in fee simple (the “Fee Simple Tract”). As reflected in
Exhibits 2-6 to the PUN order, Sound Transit is also seeking to condemn a
series of temporary construction and access easements across the Subject
Property (the “Miscellaneous Easements”). CP 429-73. Some of the
Miscellaneous Easements purport to grant Sound Transit exclusive use
and possession of the easement areas. Because it runs down the full
approximately 500-foot length of the Subject Property’s frontage of 124th

Ave. NE, and because it is between 15 and 30 feet wide, the Fee Simple
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Tract Sound Transit seeks to condemn would consume a substantial
portion of the Transmission Line Easements on the Subject Property. CP
285-86. For their part, the Miscellaneous Easements that Sound Transit
seeks to condemn would both conflict with and bisect the Transmission
Line Easements over the Subject Property. 1d.

The condemnation of the Fee Simple Tract and the Miscellaneous
Easements would be fundamentally incompatible with Seattle’s continued
operation of the existing 230 kV transmission line located on the west side
of 124th Avenue. Id. The loss of the Fee Simple Tract that runs
approximately 500 feet down the center of the Transmission Line
Easements (along the western edge of 124th Avenue) would make it
impossible for Seattle to operate the Transmission Line currently located
within the easements. Id. In particular, the loss of the aerial easement
rights over the Subject Property would make it impossible for Seattle to
locate or operate the current Transmission Line over the property because
it would reduce the space available to locate such a line from 45 feet to
less than 15 feet, which would leave insufficient room to locate a high
voltage transmission line (in particular when mandatory clearances are
taken into account). Id. In sum, the net effect of the condemnation would

be to destroy the current Transmission Line, render the Transmission Line
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Easements unusable for their intended purpose, and sever the larger
Transmission Line Corridor. Id.
4) Much of Secattle’s Property that Sound Transit Is

Condemning Will Be Used for a Bellevue Road-Widening
Project and not Sound Transit’s Light Rail Project

Sound Transit is constructing a retained-cut, perpendicular light
rail line crossing underneath 124™ Avenue NE. CP 1-126, 282. Sound
Transit admits it is condemning Seattle’s property for a separate road
widening project being undertaken by Bellevue to widen 124" Avenue NE
to add one or more travel lanes.! CP 351. The widening of 124" Avenue
NE in the vicinity of the Subject Property is part of a larger project to
widen that road between Northrup Way to NE 14" Street in connection
with the redevelopment of Bellevue. Cent. Puget Sound Reg'l Transit
Auth. v. Sternoff L.P., 196 Wn. App. 1050, *2 (2016), review denied, 187
Wn.2d 1016, 388 P.3d 490 (2017) (unpublished, cited under GR 14.1(a)).
Sound Transit reached a negotiated agreement with Bellevue to facilitate
Bellevue’s road-widening goals. 1d.

%) Procedural History

Sound Transit did not name Seattle as a respondent to its original

condemnation action, because it stated it was attempting to negotiate a

! In the vicinity of the Subject Property, 124" Avenue NE is currently a two-
lane road. CP 351.
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resolution between the two entities. CP 214.2 Seattle moved to intervene,
and the motion was granted. CP 192, 210-11.

Sound Transit sought an order declaring that condemnation of
Seattle’s property was for public use and necessity. CP 213. Seattle
opposed the motion, and in its opposition submitted evidence showing that
Sound Transit’s condemnation was incompatible with Seattle’s existing
public use. CP 281-86. Sound Transit did not submit any evidence
showing that the condemnation was compatible with the existing public
use, and, instead, argued that the prior public use doctrine did not apply
because Seattle purportedly held the Transmission Line Easements in its
proprietary capacity. CP 349-53.

The trial court, the Honorable Barbara Linde, entered an order of
public use and necessity supported by findings and conclusions. CP 422.
Seattle filed a motion for reconsideration and sought reconsideration of the
trial court’s order on CR 59(a)(7) grounds because the uncontroverted
evidence showed that the condemnation was incompatible with the exiting
public use and, to the extent that the trial court had accepted Sound

Transit’s argument that the Prior Public Use doctrine did not apply, on CR

2 Sound Transit obtained an order and judgment adjudicating public use and
necessity as to other property before Seattle intervened. CP 157.
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59(a)(7) grounds because the order was contrary to law. CP 474-86.
The trial court denied Seattle’s motion for reconsideration. CP 492.

Seattle appealed the order on public use and necessity and the
order denying the motion for reconsideration. CP 494.

D. SUMMARY OF ARGUMENT

Before the trial court could properly consider whether Sound
Transit had shown public use and necessity, it was obliged to determine
whether Sound Transit had the authority to condemn the property in
question. Sound Transit did not have that authority.

Eminent domain authority is strictly construed. The Legislature
has not expressly conferred authority upon Sound Transit, a special
purpose unit of government, to condemn any public property, let alone
property owned by a general purpose unit of government like The City of
Seattle.

Further, RCW 81.112.080 confers restrictive authority on Sound
Transit. ~ Although Sound Transit is required to use the same
condemnation procedures as first-class cities, it is only allowed to
condemn property “necessary” to its specific purpose: high-capacity

transit. Thus, if the property at issue is not “necessary” for building the

3 The relief requested section of Seattle’s motion for reconsideration erroneously
cites to “CR 59(2)(7)” as authority for vacation of the order on the grounds that it is
contrary to law. The balance of the motion contains that correct citation to CR 59(a)(7)
for that authority.
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light rail system, Sound Transit has no authority to condemn it.

Further, even if Sound Transit has authority to condemn Seattle’s
property, it may not exercise that authority here because Sound Transit’s
condemnation would destroy an existing prior public use — Seattle’s use of
the easements as part of its Electrical Transmission Corridor connecting
the City to its Skagit River hydroelectric-generating dams. Sound
Transit’s taking would extinguish all of Seattle’s easement rights over a
substantial portion of the easements and render the easements effectively
useless. Such a result bars a finding of public use and necessity.

Finally, given the uncontroverted evidence regarding the
incompatibility of the condemnation and Seattle’s continued public use of
the Transmission Line Easements and Sound Transit’s erroneous argument
that the Prior Public Use doctrine did not apply because the City
purportedly held the Transmission Line Easements in its proprietary
capacity, the trial court abused its discretion by denying Seattle’s motion
for reconsideration.

E. ARGUMENT*

4 As it turns on the correct interpretation of a statute, the standard of review of
the trial court’s order on public use and necessity is de novo. State v. Azpitarte, 140
Wn.2d 138, 140-41, 995 P.2d 31 (2000). The standard of review of the trial court’s
denial of Seattle’s motion for reconsideration is abuse of discretion. Palmer v. Jensen,
132 Wash. 2d 193, 198, 937 P.2d 597, 599 (1997); Singleton v. Naegeli Reporting Corp.,
142 Wash. App. 598, 612, 175 P.3d 594, 601 (2008).
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(1) Applicable Principles of Constitutional and Statutory
Interpretation

The power of eminent domain resides in our state Constitution.
The eminent domain provision is a restriction on power, not a grant.
Miller v. City of Tacoma, 61 Wn.2d 374, 378 P.2d 464 (1963). A
municipal corporation does not have the inherent power of eminent
domain. It may exercise such power only when it is expressly so
authorized by the state legislature. City of Tacoma v. Welcker, 65 Wn.2d
677, 683, 399 P.2d 330 (1965).

In analyzing statutory provisions, this Court employs well-
developed construction principles and tools. The primary goal of statutory
interpretation is to carry out legislative intent. Cockle v. Dep’t of Labor &
Indus., 142 Wn.2d 801, 807, 16 P.3d 583 (2001). In Washington, this
analysis begins by looking at the words of the statute. “If a statute is plain
and unambiguous, its meaning must be primarily derived from the
language itself.” 1d. Courts look to the statute as a whole, giving effect to
all of its language. Dot Foods, Inc. v. Wash. Dep’t of Revenue, 166 Wn.2d
912, 919, 215 P.3d 185 (2009). Courts must look to what the Legislature
said in the statute and related statutes to determine if the Legislature’s
intent is plain. Dep’t of Ecology v. Campbell & Gwinn, L.L.C., 146

Wn.2d 1, 9-10, 43 P.3d 4 (2002). If the language of the statute is plain,
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that ends the courts’ role. Cerillo v. Esparza, 158 Wn.2d 194, 205-06, 142
P.3d 155 (2006). If, however, the language of the statute is ambiguous,
courts must then construe the statutory language. A statute is ambiguous
if it is subject to two or more reasonable interpretations. State v. McGee,
122 Wn.2d 783, 864 P.2d 912 (1993).

In construing an ambiguous statute, a court may consider its
legislative history and the circumstances surrounding its enactment to
arrive at the Legislature’s intent. Restaurant Development, Inc. v.
Cananwill, Inc., 150 Wn.2d 674, 682, 80 P.3d 598 (2003); City of Seattle
v. Fuller, 177 Wn.2d 263, 269-70, 300 P.3d 340 (2013).

(2) Background of Eminent Domain in Washington

Both the federal and state constitutions place limitations on a
government’s power to take private property by eminent domain.
However, the Washington Constitution provides greater limitations than
its federal counterpart in that it provides that “[n]o private property shall
be taken or damaged for public or private use without just compensation
having been first made ...” Wash. Const. art. I, § 16.

Because eminent domain is an attribute of state sovereignty, when
the Legislature delegates such power to one of its political subdivisions
that power is narrowly construed. Welcker, 65 Wn.2d at 683. Our

Supreme Court has long held that the power of local governments to
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condemn is narrow. “A municipal corporation’s power to condemn is
delegated to it by the legislature and must be conferred in express terms or
necessarily implied. Statutes which delegate the State’s sovereign power
of eminent domain to its political subdivisions are to be strictly
construed.” In re City of Seattle, 96 Wn.2d 616, 629, 638 P.2d 549
(1981); State ex rel. Attorney General v. Superior Court of Chelan Cty., 36
Wash. 381, 385, 78 P. 1011 (1904). Such an interpretation is consistent
with the general principle that article I, § 16 of the Washington
Constitution relating to eminent domain is meant to protect property
rights. State v. J.C. Corey, 59 Wn.2d 98, 100, 366 P.2d 185 (1961).

When publicly-owned property is being condemned, the authority
to condemn such property must be conveyed in express or necessarily
implied terms. King Cty. v. City of Seattle, 68 Wn.2d 688, 690, 414 P.2d
1016 (1966) (“such power must be given in express terms or by necessary
implication; that the power of eminent domain is one of the attributes of
sovereignty; and that lands belonging to a State cannot be taken under a
general grant of power made by the legislature). This is true regardless
of whether publicly-owned property is currently in public use. Id. at 692
(In the absence of “express or necessarily implied legislative
authorization” King County was not authorized to condemn property

owned by Seattle “regardless of the use to which that property [was] being
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put”); Pub. Util. Dist. No. 1 of Okanogan Cty. v. State, 182 Wn.2d 519,
538, 342 P.3d 308 (2015).

In fact, when one political entity attempts to condemn property
held by another such entity, the rule of strict construction of condemnation
statutes applies “with even more force” than in cases involving
condemnation of private property. Superior Court of Chelan Cty., 36
Wash. at 385.

If, after strictly construing a condemnation statute, the condemning
entity lacks authority to condemn the property at issue, the petition for
eminent domain must be dismissed. King Cty., 68 Wn.2d at 694. The
question of public use and necessity is irrelevant, because the entity is
without power to condemn the lands at issue. Superior Court of Chelan
Cty., 36 Wash. at 386.

Broadly-worded condemnation powers, without specificity as to
the property of other sovereigns, are interpreted to authorize condemnation
only of private property. Seattle & Montana Ry. Co. v. State, 7 Wash.
150, 34 Pac. 551 (1893). In Montana Ry., the Supreme Court rejected the
view that a railroad had the authority to condemn state-owned tide lands,
even though the condemnation statute gave railroads the sweeping power
to “appropriate so much of said land, real estate, or premises as may be

necessary” for building their lines, including across or along any
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waterway. Montana Ry., 7 Wash. at 551.° The Montana Ry. court stated
that the authority to condemn state-owned property must be expressly
granted. Id. at 550. It held that the railroads’ eminent domain authority
“must be construed, as are all such acts, as have regard only to the taking
of private property, unless there is express or clearly implied authority to
extend them further.” 1d. It rejected with derision the implication of the
railroads’ argument, i.e., that a condemnation statute granting railroads
power to condemn “any” land would permit that railroad to “take the
entire 10 acres upon which the state capitol stands for a depot and shops.”
Id. at 552.

In King Cty., the County as condemning entity filed an eminent
domain petition to condemn property owned by Seattle but located in King
County. King Cty., 68 Wn.2d at 689. The statute granting counties
condemnation powers was broadly worded, and stated that “[e]very county
is hereby authorized and empowered to condemn land and property within
the county for public use.” RCW 8.08.010. The statute was silent as to
whether counties had authority to condemn public property, or property
owned by a city. The Court affirmed the dismissal of the County’s

petition, stating that the broadly worded statute provided no express or

5 The statute at issue in that case, Gen. St. §§ 1569, 1570; Code Proc. tit. 18, c.
5, is appended hereto. Appendix at 15. Sound Transit’s claim of unlimited, open-ended
authority to condemn public property for its light rail line here is based on similar
language.
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necessarily implied authority for counties to acquire properties owned by a
state or subdivision, regardless of how the property was being used. King
Cty., 68 Wn.2d at 691-92.

Stated another way, it is the Legislature that must establish
priorities of use of public lands as between its political subdivisions
demanding their use.®

3) Sound Transit Lacks the Authority to Condemn Seattle’s

Property Under RCW 81.112.080 Because the Statute Does

Not Expressly Grant Sound Transit Authority to Condemn
Public Property

Before reaching the question of any public use and necessity
analysis, the trial court was first obligated to determine whether Sound
Transit had the authority to exercise the power of eminent domain over
Seattle’s property.” The trial court here erred in concluding that Sound

Transit had such authority under RCW 81.112.080.

¢ Thus, it is not for Sound Transit to say that its light rail system is more

important than Seattle’s electrical transmission corridor. That is a decision for the
Legislature.

7 Superior Court of Chelan Cty., 36 Wash. at 386 (“In view of the fact that this
corporation has not the power, in any event, to condemn the lands sought, it becomes
unnecessary to discuss the question as to whether the use sought to be made of the lands
is a private or public one.”). Sound Transit had the burden of proof to show that its
condemnation is authorized by statute. See Pub. Util. Dist. No. 2 of Grant Cty. v. N. Am.
Foreign Trade Zone Indus., LLC, 159 Wn.2d 555, 566, 151 P.3d 176, 181 (2007)
(“Foreign Trade Zone”) (“[a]lthough a state entity bears the burden of proving public use
and necessity in the judicial condemnation process, the challenger bears the burden of
proof that the notice of a public hearing to authorize condemnation was defective.”); King
Cty., 68 Wn.2d at 693 (finding that a condemnation proceeding could not proceed where
the condemning entity failed to put forward sufficient evidence to show that the
condemnation was authorized by statute).
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The scope of condemnation authority delegated through RCW
81.112.080 has never been judicially construed in an appellate opinion.®
The statute provides, in relevant part, that Sound Transit may “acquire
by...condemnation...all lands, rights of way, property, equipment, and
accessories necessary for such high-capacity transit systems.” RCW
81.112.080(2).

(a) Supreme Court Precedent Construing Almost
Identical Language Controls; The Lack of Express

or Necessarily Implied Authority to Condemn
Public Land Ends the Inquiry

The trial court concluded that the language of RCW 81.112.080
granted Sound Transit the authority to condemn public as well as private
property, but such an interpretation of similarly broad language was
rejected by our Supreme Court in King Cty. There, King County sought to
condemn property owned by Seattle.” King Cty., 68 Wn.2d at 690. The
statutory grant of authority to King County at issue was incredibly broad,

much more broad than Sound Transit’s limited authority here:

8 In Central Puget Sound Regional Transit Auth. v. Miller, 156 Wn.2d 403, 128
P.3d 588 (2006), the Supreme Court addressed Sound Transit’s condemnation
procedures. The Court did not specifically address the scope of Sound Transit’s
condemnation power under RCW 81.112.080. The dissent there, however, reaffirmed
that eminent domain authority for municipal corporations eminates from express
legislative delegation and such authority is strictly construed. Id. at 428 (J. Johnson, J.
dissenting).

° This is not to suggest that Sound Transit has the same condemnation authority
afforded King County, Seattle, or any other first-class city.
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Every county is hereby authorized and empowered to

condemn land and property within the county for public

use; whenever the board of county commissioners deems it

necessary for county purposes to acquire such land, real

estate, premises or other property...

RCW 8.08.010. King County argued that this broad language constituted
a grant of authority to acquire “all property,” both publicly and privately
held.'* 1d. at 690.

Our Supreme Court disagreed with King County’s claim that a
general grant of condemnation powers over property purportedly
“necessary for county purposes” constituted authority to condemn the
property of another municipal corporation. Id. at 692. The Court
explained that in order for one municipal corporation to have the authority
to condemn the property of another, the Legislature must grant it express
or necessarily implied powers to condemn the property of the State or any
of its subdivisions. Id. Because the statute at issue was only a general
grant of condemnation authority, the Supreme Court affirmed summary

judgment dismissal of King County’s condemnation action against Seattle.

Id. at 694.

10 Notably, the property at issue in King Cty. was not, as here, devoted to a
public use. King Cty., 68 Wn.2d at 692. Thus, one would assume that King County’s
argument for condemnation in that case was stronger than the argument here, where
Seattle’s property does have a public use. However, the Supreme Court still denied King
County’s petition on the grounds that it lacked express statutory authority to condemn
any property owned by Seattle. King Cty., 68 Wn.2d at 692.
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Under RCW 81.112.080, Sound Transit may generally condemn
“lands, rights of way, and properties” necessary for high capacity
transportation systems. RCW 81.112.080 nowhere grants Sound Transit
the express or necessarily implied authority to condemn public property.
See Appendix at 2-3. The statute does not grant Sound Transit specific
authority to condemn any property of another political subdivision, let
alone city-owned property being put to an existing public use. Thus,
according to long-standing Supreme Court precedent, the statute grants
Sound Transit authority to condemn private property only.

Just as when King County attempted to condemn Seattle’s property
without express authorization, here the trial court should have denied
Sound Transit’s motion for public use and necessity as lacking statutory
authority, and dismissed its Petition.

(b) Sound Transit’s Eminent Domain Statute Grants It
Narrow Condemnation Authority

While Sound Transit’s authorizing statute provides that Sound
Transit may take property in the “manner” of a first-class city, this refers
to the procedural mechanism for bringing an eminent domain action, and

it does not grant Sound Transit the same condemnation authority as a
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city.!! As a result, Sound Transit does not have the authority to generally
condemn property for any public purpose, as a first class city does."”
Instead, Sound Transit may only take property “necessary” for its purpose
of building high-capacity transit. RCW 81.112.080."

The Legislature even denied Sound Transit the power to condemn
the transportation property of other governments, despite the fact that
transportation is within Sound Transit’s declared legislative purpose:

Public transportation facilities and properties which are

owned by any city, county, county transportation authority,

public transportation benefit area, or metropolitan

municipal corporation may be acquired or used by an

authority only with the consent of the agency owning such
facilities. Such agencies are hereby authorized to convey

""" The Legislature presumably included this provision because it was necessary
for the statute’s validity. To be valid a statute conveying the power to condemn “must
confer not only the power to condemn but must ‘prescribe the method by which it is to be
done’.” HTK Mgmt., L.L.C. v. Seattle Popular Monorail Auth., 155 Wn.2d 612, 622,
121 P.3d 1166 (2005). Thus the Legislature afforded Sound Transit the same procedural
condemnation mechanism as a first class city, but not the same authority.

However, even if the scope of Sound Transit’s eminent domain power were
equivalent to that of a first class city, Sound Transit would still have no authority to
condemn the property of a first-class city like Seattle. King Cty., 68 Wn.2d at 692. RCW
8.12.030 states as to cities generally that have authority to condemn certain property of
the State, counties, and school districts. Nowhere does that statute afford cities the right
to condemn property of other cities. See Appendix at 1. Thus, under the same rule
applied in King Cty., condemnation authority would be denied. Similarly, RCW
35.22.280 is silent on the power of first class cities to condemn the property of any other
governmental units. Id.

12° Under RCW 8.12.030, cities like Seattle have the authority to condemn
property for a long laundry list of purposes, plus “any other public use.”

13 The argument that this particular property is not “necessary” to Sound
Transit’s project — and thus Sound Transit lacks authority to condemn it — is addressed

infra section (4).
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or lease such facilities to an authority or to contract for

their joint use on such terms as may be fixed by agreement

between the agency and the authority.
RCW 81.112.080 (emphasis added).

Because the Legislature refused to give Sound Transit power to
condemn transportation property from other political subdivisions, it is
illogical to suggest the Legislature granted Sound Transit such power over
other types of public property. If the Legislature found Sound Transit’s
light rail purpose to be so paramount that it allowed Sound Transit to
condemn all public property dedicated to other public purposes, then
surely it would have found that purpose important enough to allow
condemnation of other transportation-related property. The more logical
conclusion is that Legislature intended to deny Sound Transit
condemnation power over all public property, and allow Sound Transit to
acquire transportation property only by permission.

(c) Comparing the Statute at Issue to Similar Statutes

and Reviewing Its Legislative History Affirms that
Seattle’s Position Is Correct

Seattle’s position is only bolstered by comparing Sound Transit’s
eminent domain statute to other statutes that do expressly authorize the
condemnation of public property. As our Supreme Court has recently
noted, when trying to understand the meaning of a statute it is useful to

compare the language of that statute to the language of other statutes
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addressing similar subjects. State v. Larson, 184 Wn.2d 843, 851, 365
P.3d 740, 744 (2015). The Larson court was comparing the language of
various statutes involving crimes committed with tools to ascertain scope
of the statute at issue. Id. It concluded that because the language of the
statute at issue was different from the language in similar statutes, the
Legislature meant to distinguish that crime from crimes that otherwise
seemed similar. Id. at 853. It then concluded, based on this statutory
comparison, that the language of the statute before it was narrow in scope.
Id. at 854.

The Legislature has enacted many condemnation statutes granting
express authority to condemn public property. The statute granting
highway departments authority to condemn property provides for
condemnation of “private or public property...”. RCW 47.52.050
(emphasis added). The statute granting condemnation authority to port
districts provides for condemnation of “any public and private
property...”. RCW 53.34.170 (emphasis added). The statute grating
condemnation authority to public utility districts provides for
condemnation of “any public and private property...”. RCW 54.16.050.

The Legislature knows how to enact condemnation statutes
containing express authority to condemn public property. It knows that

this Court will strictly construe condemnation statutes, and that simply
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saying “property” or “all property” will not suffice to grant authority to
condemn public property. Thus, given the difference in the language of
RCW 81.112.080 and the numerous statutes that expressly grant the power
the condemn “public property,” this Court should conclude that, by
enacted RCW 81.112.080 as written, the Legislature did not intend to
grant Sound Transit the authority to condemn Seattle’s property. Larson,
184 Wn.2d at 854.

Legislative history also supports Seattle’s strict reading here, as
opposed to Sound Transit’s request for a liberal reading. The Legislature
was aware when it drafted Sound Transit's condemnation authority that
this Court would strictly construe it, as it does with all other condemnation
statutes. Sound Transit was created by the Legislature in 1992. The
original authorization bill was House Bill 2610. It contained
condemnation authority in section 109 that closely resembles RCW
81.112.080. However, it is critical to note that the legislation originally
contained the following “liberal construction” section which was later
deleted in the Senate:

NEW__SECTION. Sec. 108. LIBERAL

CONSTRUCTION. The rule of strict construction shall

have no application to this chapter, but the same shall be

liberally construed in all respects in order to carry out the
purposes and objects for which this chapter is intended.
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This “liberal construction” proposal was defeated in Senate Bill Report
ESSB 2610, and was not part of the final legislation. Laws of 1992, ch.
101.

Simply put, Section 108 of HB 2610 would have overturned the
rule of strict construction as to Sound Transit’s condemnation power. The
Legislature refused to overturn that touchstone to construction of local
government condemnation statutes.

Strictly construed, RCW 81.112.080 nowhere grants Sound Transit
the power to take public property, let alone the property of a first class city
like Seattle. Accordingly, this Court can only conclude that Sound Transit
lacks the authority to condemn the property at issue here.

4) Sound Transit’s Condemnation of Seattle’s Property for

Bellevue’s Road Project Is Not “Necessary” to the
Construction of Light Rail

The Legislature not only deprived Sound Transit of express
authority to condemn Seattle’s property, it also limited Sound Transit to
condemnation authority to property “necessary for such high capacity
transportation systems” it seeks to build. RCW 81.112.080(2). In
connection with eminent domain statutes, this Court has held that
“necessary” means “reasonable necessity, under the circumstances of the
particular case.” Welcker, 65 Wn.2d at 683; see also, State ex rel. Lange

v. Superior Court, 61 Wn.2d 153, 156, 377 P.2d 425 (1963) (necessity
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means reasonable necessity under the circumstances). “High capacity
transportation systems” are systems “of public transportation services
within an urbanized region operating principally on exclusive rights of
way, and the supporting services and facilities necessary to implement
such a system....” RCW 81.104.015(2).!4

Based on the explicit wording of RCW 81.112.080, Sound Transit
has no statutory authority to condemn Seattle’s Transmission Line
Easement to widen Bellevue’s general purpose roadway because that
property is not necessary for Sound Transit’s light rail system. Id.
Further, the board resolution upon which Sound Transit relies on for its
authority to condemn the specific property in this case does not authorize
Sound Transit to acquire property for the purpose of widening 124™
Avenue or to support Bellevue’s development goals. To the contrary, per
the Resolution, which is Exhibit 1 to the Petition, Sound Transit is
authorized to condemn property “for the purpose of constructing, owning,
and operating a permanent location of the East Link Extension and light
rail guideway.” CP 9. The trial court should have recognized these facts,

granted Sound Transit’s summary judgment motion, and denied Sound

14 RCW 81.104.015(2) is a related statute to RCW 81.112.080, and thus it is
appropriate to consider its definition of this specialized term. See Washington State
Dep’t of Revenue v. Fed. Deposit Ins. Corp., 190 Wn. App. 150, 162, 359 P.3d 913
(2015).
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Transit’s motion for public use and necessity on the grounds that it was
exceeding its condemnation authority by trying to condemn property that
was not necessary for it light rail system.

%) Sound Transit’s Condemnation of Seattle’s Property for

Bellevue’s Road Project Is Not “Incidental” to its
Condemnation for the Construction of Light Rail

In some cases, a condemning authority may be permitted to take a
small amount of property “incidental” to the property taken for public use,
as long as the principal use is consistent with the eminent domain
authority. Compare In re City of Seattle, 96 Wn.2d at 616 (prohibiting
condemnation for Seattle’s Westlake Project where principal purpose of
condemnation was for retail activities and public purposes were
incidental) with State ex rel. Convention and Trade Ctr. v. Evans, 136
Wn.2d 811, 966 P.2d 1252 (1998) (allowing condemnation and later sale
of part of condemned property for Seattle’s downtown convention center
where parcel sold was incidental to overall condemned property); HTK
Mgmt., L.L.C., 155 Wn.2d at 612 (same re: property incidental to monorail
station).

Here, Sound Transit is not condemning an “incidental” amount of
property for Bellevue’s road widening project in conjunction with its
condemnation of property for its light rail system. To the contrary, most

of the property Sound Transit is condemning is for Bellevue’s project. CP
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34. According to the maps submitted by Sound Transit with the Petition,
most of the property Sound Transit is condemning will be conveyed to
Bellevue for its road widening project and will never be used for Sound
Transit’s perpendicular rail crossing of 124™ Avenue. 1d.

(6) The Prior Public Use Doctrine Prohibits Sound Transit’s

Condemnation Because It Would Interfere With or Destroy
Seattle’s Public Use of the Property

Even if Sound Transit has the authority to condemn public
property, it is barred from doing so under the prior public use doctrine if
its “proposed use will either destroy the existing use or interfere with it to
such an extent as is tantamount to destruction.” Pub. Util. Dist. No. 1 of
Okanogan Cty., 182 Wn.2d at 538-39. The trial court here erred in failing
to apply the prior public use doctrine and implicitly determining that it did
not preclude the taking and/or destruction of Seattle’s use.

(a) The Prior Public Use Doctrine Applies

Washington law provides that the generation and distribution of
electricity, and the acquisition of property for those purposes, are public
uses. In Carstens v. Pub. Util. Dist. No. 1 of Lincoln Cty., 8 Wash. 2d
136, 143, 111 P.2d 583 (1941), the Washington State Supreme Court held:

The generation and distribution of electric power has long
been recognized as a public use by this court.

Further, the Supreme Court has held:
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The very nature of the business of furnishing electric

energy determines that the use to which the condemned

property is to be put is a public one. Under our present way

of living, electricity is essentially necessary in order to

enable our citizens to carry on their every day activities and

pursue their accustomed manner of living.

State ex rel. Washington Water Power Co. v. Superior Court, 8 Wn.2d
122, 132-33, 111 P.2d 577, 582 (1941).

These cases are consistent with the long line of cases that have
held that the acquisition of property for the purposes generating and
distributing electricity is a public use. State ex rel. Nw. Elec. Co. v.
Superior Court In & For Clark Cty., 28 Wn.2d 476, 483, 183 P.2d 802
(1947) (“We have uniformly held that the acquisition of properties by a
public utility district, for the purpose of furnishing electricity to the public,
is a public use.”); Brady v. City of Tacoma, 145 Wash. 351, 356, 259 P.
1089, 1091 (1927) (“Under modern conditions the city's plant is just as
much a necessity to the community as is a railroad, and the production and
distribution of electricity is a public use”); Pub. Util. Dist. No. 1 of Chelan
Cty. v. Washington Water Power Co., 43 Wn.2d 639, 643, 262 P.2d 976,
979 (1953) (“The appropriation of water and facilities for the generation

of electrical power, to be sold to the public generally by an entity entitled

by statute so to do, is a public use.”).
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Sound Transit argued below that because Seattle owns this
property for the use of electrical transmission, Seattle holds it in a
“proprietary capacity” and therefore the prior public use analysis does not
apply. CP 351.

Sound Transit was wrong on two scores. First, all property
dedicated to a public use, regardless of the capacity in which it is held, is
subject to prior public use analysis. PUD No. 1, 182 Wn.2d at 542.
Second, in the condemnation context, “proprietary capacity” means land
that is not dedicated to any public use, either presently or in the future. Id.

Here, Seattle acquired the Transmission Line Easement for the
purposes of constructing, operating, and maintaining an electrical
transmission system, and it has retained that easement as part of its larger
Transmission Line Corridor connecting the City to its electrical generating
facilities in the Skagit Valley for almost 100 years. CP 284-91. The
recorded easement Seattle holds specifically dedicates the easement to the
public use of electrical transmission. CP 291.

Thus, the property at issue is subject to the prior public use
doctrine, and can only be condemned if Sound Transit has express
authorization from the Legislature to do so. PUD No. 1, 182 Wn.2d at

538-39.
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(b) Sound Transit’s Condemnation Would Render the
Transmission Line Easement Unusable for Its
Intended Purpose, Destroying the Prior Public Use

If it were allowed to stand, Sound Transit’s condemnation would
render the Electrical Transmission Line Easement unusable for its
intended purpose as the portion of the easement that remains on the
Subject Property would not be large enough for the City to locate a
transmission line tower on the property, and the loss of aerial easement
rights on the northern boundary of the property would prevent the City
from being able to run any lines from the Subject Property to the property
to the north. CP 285-86.

As a result of Sound Transit’s condemnation, the Transmission
Line Easement would be split in two. The westernmost portion of the
easement that is now occupied by the right-of-way for 124" Avenue NE
would be separated from an irregular remnant of easement area that would
remain on the Subject Property. Id.

In the vicinity of the Property, the Transmission Line Easement is
approximately 150 feet wide. Id. This is a typical width for a
transmission line easement that is designed to accommodate two high
voltage transmission lines. This width is necessary to accommodate the
clearances around the lines and the towers that are required for such

systems, and to ensure that there is sufficient room for access to the towers
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and lines for operational and repair purposes. Id. Sound Transit’s
condemnation of the Transmission Line Easement would leave insufficient
space in the remaining portion of the easement on the Subject Property for
the City to locate a standard lattice transmission line tower or a monopole
tower. ld.

Sound Transit’s condemnation would result in the extinguishment of
all of Seattle’s rights in the Electrical Transmission Line Easement over
portions of the Subject Property. This includes extinguishing Seattle’s aerial
easement rights in an area running the full width of the easement along the
northern boundary of the property. Sound Transit’s extinguishment of
Seattle’s rights over the area would make it impossible for Seattle to
operate an electrical transmission line over the Subject Property.

Sound Transit’s condemnation would narrow the remaining
portion of the Transmission Line Easement on the southern boundary of
the Subject Property such that it would not be wide enough to house a 230
kV transmission line. ld. By severing the easement in this way, Sound
Transit’s condemnation would not only destroy the Transmission Line
Easement over the Subject Property but, it would also effectively destroy
the utility of the 100+ mile transmission line corridor. Id.

(7 Home Rule Charter Cities Have a Constitutional Status:;
Protecting their Property Rights Is an Important Public

Policy

Brief of Appellant The City of Seattle - 32



Washington courts are wise to demand strict construction of
condemnation statutes, particularly when the public property at issue is
owned by a home rule charter general purpose unit of government like
Seattle. General purpose local governments like cities and counties have a
special constitutional status in Washington. Wash. Const. art. I, § 10.
Seattle is a home rule charter city; a general purpose unit of government
with broad responsibilities under its charter. State ex rel. Swan v. Jones,
47 Wn.2d 718, 728, 289 P.2d 982 (1955). The charters of home rule
governments confer upon them “complete local self-government in
municipal affairs.” Bussell v. Gill, 58 Wash. 468, 473, 108 P. 1080
(1910). Decisions of a home rule local government like Seattle are
ultimately the product of a directly elected Council and Mayor.

Sound Transit, on the other hand, is a special purpose unit of local
government with limited powers. Filo Foods, LLC v. City of SeaTac, 183
Wn.2d 770, 788, 357 P.3d 1040 (2015). It does not have a directly elected
leadership; it is governed largely by unelected administrators. Special
purpose districts are limited in their powers “to those necessarily or fairly
implied in or incident to the powers expressly granted, and also those
essential to the declared objects and purposes of the corporation.” Port of
Seattle v. Wash. Utils. & Transp. Comm'n, 92 Wn.2d 789, 794-95, 597

P.2d 383 (1979). Sound Transit’s power is focused solely on high-
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capacity transit. Its power is just as limited as that conferred on other
special purpose units of government in Washington that address the
operation of ports, schools, or public utilities. Id.

Ultimately, as these entities are all political subdivisions of the
State, it is for the Legislature, not the court like the trial court here, to
prescribe the relative importance of the governmental unit and the function
it performs. The Legislature did not expressly determine anywhere that
the decisions of Sound Transit, a special purpose government, should
trump the decisions of a home rule charter city or that a transit system was
more important than a city’s electrical utility.

F. CONCLUSION

The trial court erred in concluding that Sound Transit, a special
purpose government, had the authority to condemn the property of Seattle,
a general purpose government, in the absence of express legislative
authority to do so.

Moreover, under the prior public use doctrine, Sound Transit’s
condemnation will interfere with or destroy Seattle’s use of public
property.

The trial court’s order and judgment on public use and necessity
and the order denying Seattle’s motion for reconsideration should be

reversed and vacated. Costs on appeal should be awarded to Seattle.
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APPENDIX



RCW 8.12.030:

Every city and town and each unclassified city and town within the state
of Washington, is hereby authorized and empowered to condemn land and
property, including state, county and school lands and property for streets,
avenues, alleys, highways, bridges, approaches, culverts, drains, ditches,
public squares, public markets, city and town halls, jails, and other public
buildings, and for the opening and widening, widening and extending,
altering and straightening of any street, avenue, alley, or highway, and to
damage any land or other property for any such purpose or for the purpose
of making changes in the grade of any street, avenue, alley, or highway, or
for the construction of slopes or retaining walls for cuts and fills upon real
property abutting on any street, avenue, alley, or highway now ordered to
be, or such as shall hereafier be ordered to be opened, extended, altered,
straightened or graded, or for the putpose of draining swamps, marshes,
tidelands, tide flats or ponds, or filling the same, within the limits of such
city, and to condemn land or property, or to damage the same, either
within or without the limits of such city for public parks, drives and
boulevards, hospitals, pesthouses, drains and sewers, garbage crematories
and destructors and dumping grounds for the destruction, deposit or burial
of dead animals, manure, dung, rubbish, and other offal, and for
aqueducts, reservoirs, pumping stations and other structures for conveying
into and through such city a supply of freshwater, and for the purpose of
protecting such supply of freshwater from pollution, and to condemn land
and other property and damage the same for such and for any other public
use after just compensation having been first made or paid into court for
the owner in the manner prescribed by this chapter.

RCW 35.22.280:

Any city of the first class shall have power:

(3) To control the finances and property of the corporation, and to acquire,
by purchase or otherwise, such lands and other property as may be
necessary for any part of the corporate uses provided for by its charter, and
to dispose of any such property as the interests of the corporation may,
from time to time, require;



(6) To purchase or appropriate private property within or without its
corporate limits, for its corporate uses, upon making just compensation to
the owners thereof, and to institute and maintain such proceedings as may
be authorized by the general laws of the state for the appropriation of
private property for public use;

RCW 81.112.080:

An authority shall have the following powers in addition to the general
powers granted by this chapter:

(2) To acquire by purchase, condemnation, gift, or grant and to lease,
construct, add to, improve, replace, repair, maintain, operate, and regulate
the use of high capacity transportation facilities and properties within
authority boundaries including surface, underground, or overhead
railways, tramways, busways, buses, bus sets, entrained and linked buses,
ferries, or other means of local transportation except taxis, and including
escalators, moving sidewalks, personal rapid transit systems or other
people-moving systems, passenger terminal and parking facilities and
properties, and such other facilities and properties as may be necessary for
passenger, vehicular, and vessel access to and from such people-moving
systems, terminal and parking facilities and properties, together with all
lands, rights-of-way, property, equipment, and accessories necessary for
such high capacity transportation systems. When developing
specifications for high capacity transportation system operating
equipment, an authority shall take into account efforts to establish or
sustain a domestic manufacturing capacity for such equipment. The right
of eminent domain shall be exercised by an authority in the same manner
and by the same procedure as or may be provided by law for cities of the
first class, except insofar as such laws may be inconsistent with the
provisions of this chapter. Public transportation facilities and properties
which are owned by any city, county, county transportation authority,
public transportation benefit area, or metropolitan municipal corporation
may be acquired or used by an authority only with the consent of the
agency owning such facilities. Such agencies are hereby authorized to
convey or lease such facilities to an authority or to contract for their joint



use on such terms as may be fixed by agreement between the agency and
the authority.

The facilities and properties of an authority whose vehicles will operate
primarily within the rights-of-way of public streets, roads, or highways,
may be acquired, developed, and operated without the corridor and design
hearings that are required by RCW 35.58.273 for mass transit facilities
operating on a separate right-of-way;
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The Honorable Kenneth Schubert

SUPERIOR COURT OF WASHINGTON

FOR KING COUNTY
CENTRAL PUGET SOUND REGIONAL No. 16-2-06769-7 SEA
TRANSIT AUTHORITY, a regional transit

authority, dba SOUND TRANSIT, REVISED FINDINGS OF FACT,
CONCLUSIONS OF LAW, ORDER AND
Petitioner, JUDGMENT ADJUDICATING PUBLIC

USE AND NECESSITY RE CITY OF
Vs, SEATTLE PROPERTY INTERESTS
ANN SEENA JACOBSEN, who also appears of
record as ANN SEENA VERACRUZ,
individually and as trustee for THE ANN
SEENA JACOBSEN LIVING TRUST DATED
APRIL 4, 2002, et al_,

Tax Parcel No. 282505-9204

e v Tt T e S et et gt e’ e et

Respondents

THIS MATTER came on regularly for hearing before the undersigned judge, upon the
motion of Petitioner Central Puget Sound Regional Transit Authority (“Petitioner”). The
Respondents in this action have been identified in Petitioner’s Petition in Eminent Domain on
file in this condemnation action (the “Petition™), and it appears that said Respondents have all
received due and proper notice of this hearing,.

Said Respondents or their attorneys have either: (1) appeared but not objected to entry of
these Findings of Fact, Conclusions of Law, Order and Judgment Adjudicating Public Use and
Necessity, (2) have not appeared, or (3) having appeared and objected to entry, their objections
were considered and overruled. The Court, having jurisdiction over each and all of the

Respondents and the subject matter of this action, having considered the following:

REVISED FINDINGS OF FACT, MILLEE NASH GRAHMAM & DUNN LLP

CONCLUSIONS OF LAW, ORDER AND Pier 70 :l 2%31 xl-‘;}askan \Dggzi;l :liges 300
5 , Washington -

JUDGMENT ADJUDICATING PUBLIC (202?654-8?[5)0 JFax: (206) 340-9599

USE AND NECESSITY -- 1
4825-7827-4624.1
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Petitioner's Motion for Order and Judgment Adjudicating Public Use and Necessity Re
City of Seattle Property Interests, filed November 18, 2016;

The Declaration of Tom Wilson filed in support of Sound Transit's Amended Motion for
Order and Judgment Adjudicating Public Use and Necessity, and the exhibits thereto, filed April
19, 2016;

The Declarations of Connor OBrien, Ken Bames, Paul Ferrier, Mike Bulzomi, and
Marina Arakelyan filed in support of Petitioner's Motion, and the exhibits thereto, filed
November 18, 2016;

The City of Seattle's Response to Petitioner's Motion for Order and Judgment
Adjudicating Public Use and Necessity Re City of Seattle Property Interests filed December 3,
2016;

The Declarations of Bob Risch and John Bresnahan in support of The City of Seattle's
Response to Petitioner's Motion, and the exhibits thereto, filed December 5, 2016,

Petitioner's Reply in Support of Motion for Order and Judgment Adjudicating Public Use
and Necessity Re City of Seattle Property Interests, filed December 12, 2016;

The Declarations of Larry Smith, Paul Ferrier, and Jessica Skelton filed in support of
Petitioner's Reply, and the exhibits thereto, filed December 12, 2016;

The City of Seattle' Motion for Summary Judgment filed November 18, 2016;

‘The Declarations of John Bresnahan and Russell King filed in support of The City of
Seattle's Motion for Summary Judgment, and the exhibits thereto, filed November 18, 2016;

Petitioner's Opposition to the City of Seatile's Motion for Summary Judgment, filed
December 5, 2016;

The Declaration of Jeffrey Beaver filed in support of Petitioner's Opposition to the City
of Seattle's Motion for Summary Judgment, and the exhibits thereto, filed December 5, 2016,

The City of Seattle’s Reply, if any; and

REVISED FINDINGS OF FACT, MILLER NASH GRAHAM & DUNN LLP

CONCLUSIONS OF LAW, ORDER AND Pierg'."ﬂ ‘-! 25{%1 ﬂaskan \\9/;\1’;-1 ‘ﬁlﬁ 300
Seattle, Washingr 21-
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The files and records herein, and being fully advised, has determined that the relief
sought by Petitioner is proper.

NOW, THEREFORE, this Court makes the following FINDINGS OF FACT:

1. Petitioner is a duly organized and acting regional transit authority, existing under
and by virtue of the laws of the State of Washington. RCW 81.112.080. Petitioner is authorized
by statute to construct and operate a high-capacity transportation system within authority
boundaries. RCW 81.112.010.

2. Respondent holds interests in the land, property and property rights, which are the
subject of this condemnation action commenced pursuant to Chapter 81.112 RCW. Specifically,
Respondent City of Seattle (the “City™) holds easements for the construction, operation and
maintenance of an elecirical transmission system on the Parcel.

i On or about September 26, 2013, by Petitioner’s Resolution No. R2013-2i
(*Resolution™), Petitioner’s Board of Directors (the “Board™) authorized the condemnation,
taking, damaging, and appropriation of certain lands, properties and property rights in order to
permanently locate, construct, operate and maintain the East Link Extension and its related
facilities (the “Project™). A copy of the Resolution is attached as Exhibit 1 to the Petition which
Exhibit is incorporated here by this reference. Included within these lands, properties and
property rights is land, property and property rights sitvated in Bellevue, King County,
Washington, in which Respondents hold an interest.

4. Before taking final action to adopt the Resolution, which authorizes
condemnation of the subject property, Petitioner mailed and published the required notices
pursuant to RCW 8.25.290 with the date, time and location of the Board meeting at which
Petitioner intended to take final action and authorize the acquisition of the subject property

through condemnation, which notice also generally described the property.

REVISED FINDINGS OF FACT, MILLER NASH GRAHAM & DUNN LLP

CONCLUSIONS OF LAW, ORDER AND Picrg’l‘() - 2%({)’1 A:;Eas]:an \jgg:i’;i %11;1;% 300
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S The land, property and property rights which Petitioner seeks 1o and is authorized

to condemn, and in which Respondents hold interests, is identified as King County Tax Parcel

No. 282505-9204 (the “Parcel”).

6. Specifically, with this condemnation, Petitioner seeks to appropriate the following

property interests:

6.1

6.2

6.3

6.4

6.5

6.6

6.7

REVISED FINDINGS OF FACT,
CONCLUSIONS OF LAW, ORDER AND

A permanent taking of a portion of the Parcel in fee simple absolute, as
legally described and depicted in, and in substantially the form of, Exhibit
1 hereto;

A permanent taking of a portion of the Parcel for a permanent Wall
Footing and Maintenance Easement — ST, as legally described and
depicted in, and in substantially the form of, Exhibit 2 hereto;

A permanent taking of a portion of the Parcel for a permanent Wall
Footing and Maintenance Easement — COB, as legally described and
depicted in, and in substantially the form of, Exhibit 3 hereto;

A permanent taking of a portion of the Parcel for a permanent Tieback /
Soil Nail Easement, as legally described and depicted in, and in
substantially the form of, Exhibit 4 hereto;

A permanent taking of a portion of the Parcel for a permanent Drainage
Easement, as legally described and depicted in, and in substantially the
form of, Exhibit 5 hereto;

A temporary taking of a portion of the Parcel for a temporary Access
Easement — COB, as depicted in, and in substantially the form of, Exhibit
6 hereto;

A temporary taking of a portion of the Parcel for a temporary
Environmental Monitoring Easement, as legally described and depicted in,
and in substantially the form of, Exhibit 7 hereto;

MILLER NASH GRAHAM & DUNN LLP
Pier 70 ~ 2801 Alaskan Way ~ Suite 300

JUDGMENT ADJUDICATING PUBLIC Seartle, Washingron 981211128
USE AND NECESSITY -- 4 (206) 624-8300/Fax: (206) 340-9599

4825-7827-4624.1




e N~ S DR, - S "~ N )

[+-]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

6.8 A temporary taking of a portion of the Parcel for a Temporary
Construction Easement — ST, as depicted in, and in substantially the form
of, Exhibit 8 hereto, and

6.9 A temporary taking of a portion of the Parcel for a Temporary
Construction Easement — COB, as depicted in, and in substantially the
form of, Exhibit 9 hereto.

Exhibits 1-9 are incorporated here by this reference and the real property and real
property interests described in Exhibits 1-9 are hereinafier collectively referred to as the
“Condemned Property.”

i The Condemned Property is necessary to and will be used for public purpose —
locating, constructing, operating and maintaining the Project.

8. Petitioner has determined that the construction of the Project will serve a public
purpose, is necessary for the public interest, and that the Condemned Property is necessary for
this purpose. The Respondents have been served with notice and a copy of the Petition.

9. The City of Seattle holds easements on the parcel for the construction, operation
and maintenance of an electrical transmission system.

10.  Petitioner seeks to condemn the real property and real property interests described
and/or depicted in Exhibits 1-9, including the easements held by the City of Seattle for the
construction, operation and maintenance of an ¢lectrical transmission system on the Condemned
Property. The Court previously entered Amended Findings of Fact, Conclusions of Law, Order
and Judgment Adjudicating Public Use and Necessity as to all Respondents subject to the City of
Seattle's existing real property interests.

11, There was no fraud, actual or constructive, no abuse of power, bad faith, or

arbitrary and capricious conduct by Petitioner.

REVISED FINDINGS OF FACT, MILLER NASH GRAHAM & DUNN LLP
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Seattie, Washington 21-112

JUDGMENT ADJUDICATING PUBLIC (203 624-8300/ Fax: (206) 340-9599

USE AND NECESSITY -- 5
4825-7827-4624.1




= - - . . T L I

[ N o] | o] 2 [ [y Yt — ot [ i — — — — —

12. The City of Seattle is not currently using the easements it holds on the Parcel;
there are no electrical transmission facilities or installations on the Parcel, nor are there present,
definite, or articulated plans to use the easement in the foreseeable future.

13. Petitioner's proposed use of the Condemned Property will not destroy the City of
Seattle's ability to use its remaining interests in the Parcel for an electrical transmission system;
accordingly, even if the City of Seattle is deemed to be engaged in a present public use of its
easements, that use is consistent with Petitioner's proposed use.

14.  Petitioner's immediate need to construct, operate, and maintain a high capacity
transportation system is superior to the City of Seattle's need to preserve the entirety of its
easements on the Parcel to build an unplanned, undefined, future, electric transmission system.

UPON CONSIDERATION thereof, the Court hereby makes the following

CONCLUSIONS OF LAW:
1. The Court has jurisdiction over the parties and the subject matter of this action.
2. Petitioner is a regional transit authority, existing under and by virtue of the laws

of the State of Washington.

3. Petitioner is authorized by statute to condemn for public use, which includes
locating, constructing, operating and maintaining the Project. Condemnation of lands,
properties, and property rights to locate, construct, operate, and maintain the Project is within the
statutory authority of Petitioner.

4. Petitioner is authorized by statute to condemn public land, including public land
already in public use, for Petitioner's Project.

S. Construction, operation and maintenance of an electric transmission system is a
proprietary function, not a governmental function, and the City therefore holds the subject
property in its proprietary capacity.

6. Sound Transit's condemnation authority extends to the property and property

interests held by the City of Seattle for use in connection with its electric transmission system,

REVISED FINDINGS OF FACT, MILLER NASH GRAHAM & DUNN LLP
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whether or not the City of Seattle is deemed to be engaged in a present public use of those
property interests, and whether or not Petitioner's use is deemed to be consistent with the City of

Seattle's use. Petitioner may acquire such property by condemnation, without the consent of the

City of Seaittle.
7. Petitioner is authorized to bring and maintain this condemnation action.
8. Petitioner may exercise its authority to condemn the easements burdening the

Parcel, which the City of Seattle holds for the purposes of an electric transmission system.

0. Petitioner, having mailed and published notice with the date, time and location of
the Board meeting at which Petitioner intended to take final action and authorize the acquisition
of the Condemned Property through condemnation, which notice generally described the
Condemned Property, made a diligent attempt to provide sufficient notice and this Court does
hereby deem the notice given by Petitioner, as described in the Declaration of Mike Bulzomi
attached as Exhibit A to the Declaration of Connor M. O'Brien filed herewith, to be sufficient to
satisfy the requiremnents of RCW 8.25.290.

10.  The taking and damaging of lands, properties and property rights in order to
locate, construct, operate and maintain the Project is for a public use.

11.  The public interest requires the proposed use.

12.  Appropriation of the Condemned Property is necessary for the proposed use.

13.  Petitioner is entitied to the issuance of an order finding public use and necessity
for the taking of the Condemned Property for public purposes.

ORDER AND JUDGMENT

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that
there is public use and necessity for taking of the Condemned Property (legally described and/or
depicted in Exhibits 1-9 to this Order) for public purposes, including the City of Seattle’s

existing real property interests in the Condemned Property described and/or depicted therein.

REVISED FINDINGS OF FACT, MILLER NASH GRAHAM & DUNN LLP

CONCLUSIONS OF LAW, ORDER AND Piex 70 ~ 2801 Aluskan Way ~ Suite 300
Seattle, Washington 21-

JUDGMENT ADJUDICATING PUBLIC (206) 624-8300/ Fas: (206) 340.9599

USE AND NECESSITY -- 7
4825-7827-4624.1

10



MO0 =3 N A B W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

DONE IN OPEN COURT this day of January, 2017.

THE HONORABLE KENNETH SCHUBERT

Presented by:
MILLER NASH GRAHAM & DUNN LLP

By _/s/ Jeffrey A. Beaver
Jeffrey A. Beaver, WSBA# 16091
Attorneys for Petitioner Sound Transit

REVISED FINDINGS OF FACT, MILLER NASH GRAHAM & DUNN LLP
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nable snch oérporation to construct and prepare ita road, canal, ...
) and o ma.ke proper ﬂmms- snd in the case ofa ra.ilroadq 1o

i‘anks, depota, and water sta.i:lona, and the nghj; to conduet wate
. -therets by aqueduct; gompensation therefor to be raade to ihd ‘G¥ner;
jrrespactive of sny increased value thereof by reason . ‘o thio
an d ignprovement by such_corporetion, in the ma.nnnr'_pmviﬂgﬂ_
w3 am'. pmtded _ﬁuﬂhar, that if such c‘brporation hca.t‘e %ha*bgﬂpf
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.c’urret.i by said eounty or mnties, in relooating and

oxi of said rond so sppropriated. - {Febmry 1, 1883’ |

: Js;_mwmmmw]
Mﬂmamhmmﬁh Tand, wbe. Obuper VT, of Titls IX. of the Code

piﬁy, with tho néoessary turn-outs, sidings, switches, and other ocon;.
‘yenisnces in furtherance of the objecta of its connactions, and - evary

porporation whose railway ie or shall be hereafter intersecfed by any -

-f ““new reilway shall unite with the corporation owning such new railway-
* jn forming such intersections and connections,; and grant the famhhas.

. aforesnid; and if the two corporations cannot agree upen the amount, -
. of cqmpensution o be maqle ‘therefor, or thie points and menner of gagh: 2

c:ﬂwamga and econneciion & the -ssme shall 'be aseeriained snd deter;"
--apnpa in the ménner p

efher proparty which shall be necessary for the construction ofity 2
$oRd.  [FPebruary 1, 1888, § 8. I»sj"ut smmédiataly] - Y

‘m " s chy 187 of the Upnde . Chaptsr V. of Title XVIL of Gienexal 8*&6-, ;
of-188), ‘bha provmom of whiah, &s modified ntes This pamom wia euacted as an l.ﬁv.led -
b‘ra'uhﬂm leginlation, are embodied in seahion o sald chapter. 5

:ﬁ:w and duty of radlroad corporaiion along walercourses, roadl, ofp.

.

~§1572. Every corporation formed under the lews of thig gla,gg for LY

ﬂi? construction of railroads shall possess the power fo conitrnot. i’ﬁs

}'g.llwny across, along, or upon any river, siream of water, waterepurse, .

?huk road, turnpjke, or cansl, which the route of such rulway ghall -
jaarsaet or toueh but euch corporation shall restore the rivet, stream, "

wgtp;uourse, plank road, or turnpike thue mteraseted or touched to itk .

former state as nesr as may be, and pay any damages caused by engh
Qonstrnq‘aon, provided, that the consiruction, of any reilwey by nugb
uo;'pmhou nlon g, BOTOES, OF upon n.nyof the mﬂga.ble Tivors ot waters -
of $his state ahall be in such menxnex as to nat. murfere w1th 1m.pmle,
01\ obstrudt the mwzgatmn thereof, [Mmary 1, 1858, B 8. In offeck:

:. : 4 J , .A.l}y mrporahon mn,y chp,nge the graﬁa or heaﬁiqn
pf its road or.ehnnl, not tlepn.rting fmm the general rnnte apaciﬁ,eg-" '

vided by law for the. tnhng of lands auﬂ..
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