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INTEREST OF AMICI CURIAE

The American Civil Liberties Union of WashingtofACLU”) is
a statewide, nonpartisan, nonprofit organizatioowar 75,000 members
and supporters, dedicated to the preservationvdflitierties, including
privacy. The ACLU strongly supports adherence wgtovisions of
Article 1, Section 7 of the Washington State Cduagtin, prohibiting
unreasonable interference in private affairs. # participated in
numerous privacy-related cases botlaaicus curiae and as counsel to
parties.

The Washington Association of Criminal Defense Largy
(“WACDL") is a nonprofit association of over 110@@neys practicing
criminal defense law in Washington State. As statats bylaws,
WACDL's objectives include “to protect and insurngtole of law those
individual rights guaranteed by the Washington Bederal Constitutions,
and to resist all efforts made to curtail such t8ghwACDL has filed
numerousamicus briefs in the Washington appellate courts.

The Washington Defender Association (“WDA”) is atswide
non-profit organization whose membership is congatisf public
defender agencies, indigent defenders, and thoseavehcommitted to
seeking improvements in indigent defense. WDA n@&for-profit

corporation with 501(c)(3) status. The WDA's objees and purposes are



defined in its bylaws and include: protecting amsuiring by rule of law
those individual rights guaranteed by the Washingtod Federal
Constitutions and to resist all efforts made tdailisuch rights;
promoting, assisting, and encouraging public defesystems to ensure
that all accused persons receive effective assistahcounsel. WDA
representatives frequently testify before the Wagtoin House and Senate
on proposed legislation affecting indigent defeissaes. WDA has been
granted leave on prior occasions to étaicus briefs in this Court. WDA
represents 30 public defender agencies and hasl@®@ members
comprising criminal defense attorneys, investigateocial workers and
paralegals throughout Washington.

ISSUE TO BE ADDRESSED BYAMICI

Whether a warrantless “protective sweep” of a pgssbome by a
law enforcement officer violates Article 1, Sectibmvhen conducted
outside the context of an arrest, and whether saalches have such
broad public impact that review by this Court isrraated.

STATEMENT OF THE CASE

Officers went to an apartment to talk with the desit as part of an
investigation of a reported robbery. When the rsidnvited the officers
inside, they announced that they were going to walkugh the

apartment. As they did so, they saw Hollis Blockregparently in the



midst of conducting an illegal drug transactioro&man was arrested
and charged. Division One of the Court of Appea&lsl that the search of
the apartment was allowed under a “protective siverpeption to the
warrant requiremengee Satev. Blockman, _ Wn. App. ___, 2017 WL
1094619 (2017).

This case asks whether Article 1, Section 7 oMieshington
State Constitution allows for such warrantlessd®zs of a home when an
officer is simply questioning a resident.

ARGUMENT

A. The Court of Appeals Decision Involves a Constitional
Matter of Significant Public Interest on Which this Court’s
Guidance Is Needed

Article 1, Section 7 guarantees privacy to Washingins, both in
their private affairs and especially in their honté®, e.g., Sate v. Ruem,
179 Wn.2d 195, 313 P.3d 1156 (2013). The ordinatlgaity of law
necessary to invade this privacy is a warrant,exugptions to the warrant
requirement must be narrowly dravBee, e.g., Satev. Baird, 187 Wn.2d
210, 218, 386 P.3d 239 (2016). As part of thisoardrawing of
exceptions, this Court long ago recognized thah#fightened privacy of
the home means that additional safeguards are segeshen applying
exceptions to the warrant requiremesee Satev. Ferrier, 136 Wn.2d

103, 960 P.2d 927 (1998) (requiring warnings tgiven before consent



to a warrantless search is valid).

The search at issue here cannot fit within a pigperrow
exception to the warrant requirement, whether ¢ixaeption is labelled as
“consent,” “protective sweep,” or something elsep&rience shows that
most Washingtonians will agree to talk with lawa@eement officers who
arrive at their doorstep, and even invite themdador that discussion.
But willingness to have a discussion in a room wlgrests are
sometimes received (e.g., a living room) is fafedlédnt from a willingness
to have officers search the whole home, includoaking into more
private areas such as bedrooms. Yet that is exabthy Division One’s
holding allows, using the “protective sweep” terenable officers to
walk throughout a house, looking through every raond closet, based
solely on the resident’s agreementalik with the officers.

Logically, that holding would also allow a “proteat sweep”
when civilians agree to talk with officeositside their homes, as long as
they are nearby. After all, the prototypical justtion for a protective
sweep is to prevent confederates from launchingrexpected attaclSee
Maryland v. Buie, 494 U.S. 325, 333, 110 S.Ct. 1093, 108 L.Ed. A&l 27
(1990). Here, Division One found that the officadra reasonable belief
that people might “jump out” during his questioniagd held that belief

justified a search of the home. But confederatesdcjoist as easily jump



out of a nearby dwelling’'s door or window as theyld emerge from a
closet.

In fact, exactly the same reasoning would allowd®ss even
when civilians initiate encounters, perhaps reqagstelp or reporting
themselves as victims of or witnesses to a crinhe. §ame logic would
even apply when there is no encounter with a einit all, when officers
are simply walking a beat. There are far too masyances in which law
enforcement officers feel threatened in today’'setgcand can point to
articulable facts to support that feeling of dangehile those dangers and
feelings are real, they cannot justify the routmeasion of
Washingtonians’ privacy—privacy that is constituiadly protected, and
which Washingtonians are entitled to expect. Suaksalt cannot be
reconciled with a narrow drawing of exceptionshte warrant
requirement.

This is a matter of substantial public interest.\Whashingtonians
have homes of some sort, and “the expectationiodqy in the home is
clearly one which a citizen of this state shouldehétled to hold.”
Ferrier, 136 Wn.2d at 118 (quotations omitted). If Divisi®ne’s opinion

is allowed to stand, that expectation of privaclf e put at great risk.



B. Division One’s Opinion Conflicts with Division Three, and
with the Weight of Legal Authority

Division One’s opinion, holding that “protective sep” searches
are not limited to the arrest context, stands raaiopposition to the only
other published opinion deciding the questi&ate v. Boyer, 124 Wn.
App. 593, 102 P.3d 833 (2004). Bayer, Division Three specifically
refused to allow a protective sweep as part obttexution of a search
warrant—a context far closer to arrests than thentary discussion
between officers and a resident in the present Bager recognized that
there was some split of opinion, but agreed witte ‘tveight of authority
specifically limiting protective sweeps to arrestdo executions of arrest
warrants.”ld. at 602.

Prior to the decision in this case, Washington tohave always
treated as a foregone conclusion that searchebaia under the
circumstances of this case is unlawful. A goadksiltation isState v.
Eserjose, 171 Wn.2d 907, 259 P.3d 172 (2011). There, tliee
developed probable cause to arrest a young maufgtary, but did not
obtain an arrest warrant. When they arrived ahbrse, they were invited
inside by the suspect’s father, but only into theyavay. The officers
proceeded upstairs without consent and arrestesugpgect. The trial

court found that the arrest exceeded the scopgeeafdnsent and



concluded the arrest was illegal. Although the pnyrissue on appeal was
whether the subsequent confession was attenuatedtiie illegal arrest,
this Court had no difficulty agreeing with the treurt “that the arrest
was unlawful.”ld. at 912;see also id. at 930 (“any illegality occurred
when the deputies exceeded the scope of Eserjaské&’s consent and
went upstairs”) (Madsen, C. J., concurring);at 935 (“the constitutional
violation here is not at issue”) (C. Johnson, i3sehting). The illegality
and constitutional violation in the present casevisn more egregious
given there was no probable cause to arrest arpantin the home when
the police conducted their “protective sweep.”

Here, Division One did not considEserjose or Boyer, but looked
instead solely at opinions of the federal appeltatgrts, decided under the
Fourth AmendmentSee Blockman, 2017 WL 1094619 at *2-*3. Even
there, it did not recognize the split of opiniondacited only those cases
that took a broad view of the protective sweep ptoa. In actuality,
there are equally as many circuits that have hedtprotective sweeps are
limited to arrestsSee United Satesv. Reid, 226 F.3d 1020 (9th Cir.
2000);United Satesv. Torres-Castro, 470 F.3d 992 (10th Cir. 2006);
United States v. Waldner, 425 F.3d 514 (8th Cir. 2005).

“It is well established that article I, sections/qualitatively

different from the Fourth Amendment and providesaggr protections.”



Satev. Hinton, 179 Wn.2d 862, 868, 319 P.3d 9 (2014). As such,
combined with the requirement to narrowly draw @timns to the warrant
requirement, Division One should have adopted theemprivacy-
protective view, and limited the protective swe&peption to the arrest
context. Instead, Division One created a truly aalmus situation where
federal officers, bound by the Ninth CircuiReid decision, cannot
conduct “protective sweepsiutside the arrest context, but state officers,
following Blockman, are able to invade the privacy of the home utiaer

same circumstances.

CONCLUSION

For the foregoing reasoranici respectfully request the Court to
accept Blockman’s Petition for Review. It meets tiple criteria of RAP
13.4(b): the decision of the Court of Appeals coiglwith another
published opinion of the Court of Appeals, it invesd a significant
guestion of law under the Washington Constitutaonrg it is a matter of

substantial public interest.



Respectfully submitted this 4th day of May 2017.

By s/ Douglas B. Klunder
Douglas B. Klunder, WSBA #32987
E-mail: klunder@aclu-wa.org
Nancy L. Talner, WSBA #11196
E-mail: talner@aclu-wa.org
ACLU of Washington Foundation
901 Fifth Avenue, Suite 630
Seattle, WA 98164
Telephone: (206) 624-2184
Fax: (206) 624-2190

Magda Baker, WSBA #30655
Washington Defender Association
110 Prefontaine PI. S, Suite 610
Seattle, WA 98104

(206) 623-4321

Thomas E. Weaver, #22488
Co-Chair, WACDL Amicus Committee
PO Box 1056

Bremerton, WA 98337

(360) 792-9345

Attorneys forAmici Curiae

American Civil Liberties Union of Washington
Washington Association of Criminal Defense Lawyers
Washington Defender Association



May 04, 2017 - 6:14 PM

Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number: 94273-1
Appellate Court Case Title: State of Washington v. Hollis Blockman

Superior Court Case Number:  14-1-04093-0

The following documents have been uploaded:

« 942731 Briefs_20170504181237SC988369_9953.pdf

This File Contains:

Briefs - Amicus Curiae

The Original File Name was Amici Blockman Memo.pdf
« 942731 Motion_20170504181237SC988369 9807.pdf

This File Contains:

Motion 1 - Amicus Curiae Brief

The Original File Name was Amici Blockman Motion.pdf

A copy of the uploaded files will be sent to:

« talner@aclu-wa.org

« ewixler@aclu-wa.org

« tweaver@tomweaverlaw.com
« magda@defensenet.org

Comments:

Sender Name: Douglas Klunder - Email: klunder@comcast.net
Address:

6940 PARSHALL PL SW

SEATTLE, WA, 98136-1969

Phone: 206-935-3305

Note: The Filing Id is 20170504181237SC988369



