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I. INTRODUCTION/STATEMENT OF THE CASE 

This case involves an appeal by Eastern State Hospital (“ESH”) 

patient Charles Fletcher claiming he was erroneously denied appointment 

of counsel when he wrote a letter requesting such and a conditional release 

hearing to the late Spokane County Superior Court Judge Salvatore (Sam) 

Cozza who received it on or about September 4, 2015. CP 10 

 Judge Cozza responded on September 10, 2017, by way of a letter 

and he also enclosed copy of the relevant conditional release statute, 

RCW 10.77.150. Judge Cozza further indicated he would consider whether 

a hearing was necessary or the appointment of counsel appropriate once 

Mr. Fletcher had contacted the Secretary of Department of Social and 

Health Services (“DSHS”).1 CP 6-9. 

 Thereafter, without seeking further input from anyone and without 

following Judge Cozza’s letter, Mr. Fletcher filed a notice of Appeal on 

September 22, 2015. CP 15-16. An Order of Indigency was entered on 

January 22, 2016. CP-24-25. 

                                                 
1 “‘Secretary’ means the secretary of the department of social and health 

services or his or her designee. RCW 10.77.010(21).  Further, Mr. Fletcher 

had entered not guilty by reason of insanity pleas to three felony counts of 

second degree assault, one felony count of attempting to elude a pursuing 

police vehicle, and one felony count of failure to remain at the scene of an 

injury accident on March 27, 2013. See State v. Fletcher, 

198 Wn. App. 157, 158, 392 P.3d 1161 (2017), and CP 1-5. 
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 Ultimately, the matter was decided on review by Division III, Court 

of Appeals on March 16, 2017, in a split decision. State v. Fletcher, 

198 Wn. App. 157, 392 P.3d 1161 (2017). Division III noted the salient 

issue was whether the statutory right to counsel provided to those found not 

guilty by reason of insanity applied under their limited circumstances. Id. at 

160. 

 Judge Korsmo, for Division III, noted an examination of several 

statutes in Chapter 10.77 RCW was necessary to determine when the 

requirement to appoint counsel is triggered. Id. 160-162. 

II. ISSUES 

1. Was Petitioner entitled to appointed counsel when and how 

he made the request to Judge Cozza? 

2. For purposes of RCW 10.77.020(1), was the application 

process to DSHS for potential conditional release suggested by the court a 

“stage of proceeding” under RCW 10.77.150? 

Respondent respectfully answers “No” to each question. 

III. ARGUMENT  

RCW 10.77.140 requires a review of a person committed under 

Chapter 10.77 RCW or who is criminally insane every six months. At the 

time of Petitioner’s early September 2015 letter to Judge Cozza.  Petitioner 
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was in the middle of that period.2 This examination can require a hearing 

under RCW 10.77.150 for conditional release, but neither the evaluation 

submitted before Petitioner’s letter to Judge Cozza, nor any subsequent 

evaluation, has required a conditional release hearing to date.3 

 Additionally, Petitioner throughout this case has presumed the 

applicable statute is RCW 10.77.200 and not RCW 10.77.150, the more 

specific statute which deals with conditional releases, a copy of which was 

given the Petitioner by Judge Cozza September 10, 2015 responsive letter. 

CP 6-9.4 

                                                 
2 See attached Appendices 1 through 4 which are certified copies of the 

relevant reviews Petitioner has had in effect since his letter to Judge Cozza. 

These Appendices were respectively filed with the Clerk of Spokane 

County Superior Court Cause No. 11-1-02625-7 on May 28, 2015, June 8, 

2016, November 10,2016, and May 1, 2017. None recommended 

conditional release in the statutory fashion which would trigger 

RCW 10.77.150(2) or (3). Petitioner’s application or letter to Judge Cozza 

was in between the May 28, 2015 filing and the June 8, 2016 filing. See 

also, Fletcher, 198 Wn. App. at 159. 
 
3 Further, there has not been any effort by Mr. Fletcher or anyone on his 

behalf since his September, 2015 letter to Judge Cozza to go forward with 

any conditional release hearing. 

 
4 RCW 10.77.150 was favored by Court Commissioner Wasson when she 

granted discretionary review. See March 15, 2016 Ruling at 2 (second 

paragraph); and the majority decision in Fletcher, 198 Wn. App. at 161 n 6, 

which states RCW 10.77.200 is a parallel process for final release. Further, 

Petitioner did not establish he complied with all necessary service 

requirements under RCW 10.77.200(3). Eastern State Hospital indicated it 

had not been served. 
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AT THE TIME OF PETITIONER’S REQUEST TO JUDGE COZZA, 

PETITIONER WAS NOT THEN ENTITLED TO APPOINTED 

COUNSEL UNDER RCW 10.77.020 AS IT WAS NOT A “STAGE OF 

PROCEEDING” UNDER RCW 10.77.020(1) 

When Petitioner wrote to Judge Cozza requesting counsel and a 

hearing, there was no pending “proceeding” for statutory purposes. Further, 

the letter to Judge Cozza was not a “proceeding” for statutory purposes. 

The definition of “all stages of proceeding” was discussed initially 

in In re Detention of Petersen, 138 Wn.2d 70, 980 P.2d 1204 (1999), which 

related to whether counsel was required to be appointed for annual 

evaluations with the “sexually violent predator” or “SVP” statute, 

Chapter 71.09 RCW. 

The Petersen court had rejected the notion that somehow due 

process required counsel to be present at a personal interview of the 

defendant as part of the sexually violent predator process during his 

psychological evaluation. Defendant contended such was a “stage of the 

proceeding.” Id. at 91. The court decided such was not the case as there is 

no Sixth Amendment Right to counsel during the SVP required annual 

psychological evaluation as these proceedings are civil and not criminal. Id. 

(citing In re the Personal Restraint In re Young, 122 Wn.2d 1, 23, 

857 P.2d 989 (1993)). 
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Although this statute, RCW 71.09.050 specifically deals with SVP 

matters and is in a different chapter of RCWs, there is an arguable similarity 

as to this issue. For example, Petersen cited RCW 71.09.050(1), which 

proposed then, and has not substantially changed since then, “At all stages 

of the proceedings under this chapter shall be entitled to assistance of 

counsel,” which the court stated seemed broad enough to include these 

annual evaluations. 138 Wn.2d. at 92. 

However, the court noted after considering the rules of statutory 

construction that since there was no constitutional right to counsel under 

such circumstances the statute does not extend counsel to annual SVP 

evaluations. Id. at 92. 

Going forward from Petersen the Supreme Court next considered 

such in In re Detention of Kistenmacher, 163 Wn.2d 166, 178 P.3d 949 

(2008). The salient issue in this case was whether a statutorily mandated 

pre-commitment psychological examination is a “proceeding” under 

Chapter 71.09 RCW, again dealing with SVPs and possibly requiring the 

right to counsel. Although the divided Kistenmacher court held that such 

was a “proceeding” under Chapter 71.09 RCW, the court stated the failure 

to do so was “harmless error” to conduct such a “proceeding” without 

counsel present. Id. 
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This leads to the fact Petitioner failed to follow RCW 10.77.150 and, 

unsuccessfully, attempted to comply with RCW 10.77.200 in his letter to 

Judge Cozza. As Division III’s majority noted in its decision, Petitioner 

cannot avail himself of the statutory process when he is not complying with 

that process. Fletcher, 198 Wn. App. at 162. 

Further, there is no evidence in this record to suggest Petitioner’s 

apparent proposal as to statutory construction is accurate. 

Respondent calls to the Court’s attention the very thorough 

concurring opinion of then Justice Fairhurst, now Chief Justice Fairhurst, in 

Kistenmacher. There, the meaning of “stage of proceeding” is discussed at 

length and more specifically than it was in the majority opinion. 

 Justice Fairhurst initially noted that the court’s objective is, of 

course, to determine the legislature’s intent of the statute. Kistenmacher, 

163 Wn.2d. at 177 (citing Udall v. T.D. Escrow Servs., Inc., 159 Wn.2d 903, 

909, ¶ 11, 154 P.3d 882 (2007)). 

 The opinion goes as to state as follows: 

The majority discerns from dicta in In re Detention of 

Petersen, 138 Wash.2d 70, 92, 980 P.2d 1204 (1999) that 

“all stages of the proceedings” was to be read broadly and 

thus encompasses these evaluations. However, “stages of 

proceedings” must be read in light of definitions of 

“proceeding.” While Webster's Third New International 

Dictionary 1807 (2002), defines “proceeding” as “a 

particular step or series of steps adopted for doing or 

accomplishing something,” it also defines “proceedings” as 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999148584&pubNum=661&originatingDoc=I9b3d2c33e0a711dc9876f446780b7bdc&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999148584&pubNum=661&originatingDoc=I9b3d2c33e0a711dc9876f446780b7bdc&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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“a particular action at law or case in litigation.” Similarly, 

while Black's Law Dictionary 1241 (8th ed.2004), defines 

“proceeding” as “[t]he regular and orderly progression of a 

lawsuit, including all acts and events between the time of 

commencement and the entry of judgment,” it also defines 

“proceeding” as “[t]he business conducted by a court ... a 

hearing.” … 

 

Id. at 178. 

 

The concurring judges concluded “stages of proceeding” did not 

include psychological evaluations given the statutory meaning. Id. at 178. 

 Additionally, a legal proceeding is defined in RCW 2.43.020(3) as 

follows:  

(3) “Legal proceeding” means a proceeding in any court in 

this state, grand jury hearing, or hearing before an inquiry 

judge, or before an administrative board, commission, 

agency, or licensing body of the state or any political 

subdivision thereof. 

 

In the case at bar, the statute RCW 10.77.020(1) uses the term “any 

and all stages of the proceeding.” Whether such is limited to actual court 

proceedings or is broader is of little practical impact under the facts before 

the court because Petitioner did not follow the appropriate procedures. 

 It would appear that the better reasoning is that the application a 

patient at a state hospital under Chapter 10.77 RCW makes to the Secretary 

of DSHS is not a “stage of a conditional release proceeding.” 

 Although that definition in our State’s “Enabling Act” as noted 

above, appears to some to be a “broad definition,” it certainly doesn’t appear 
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to include the application stage for a conditional release under 

RCW 10.77.150. 

 RCW 10.77.150 provides in pertinent part as follows: 

 

Conditional release—Application—Secretary's 

recommendation—Order—Procedure. 

 

(1) Persons examined pursuant to RCW 10.77.140 may 

make application to the secretary for conditional 

release. The secretary shall, after considering the 

reports of experts or professional persons conducting 

the examination pursuant to RCW 10.77.140, forward 

to the court of the county which ordered the person's 

commitment the person's application for conditional 

release as well as the secretary's recommendations 

concerning the application and any proposed terms and 

conditions upon which the secretary reasonably 

believes the person can be conditionally released. 

Conditional release may also contemplate partial 

release for work, training, or educational purposes. 

(2) In instances in which persons examined pursuant to 

RCW 10.77.140 have not made application to the 

secretary for conditional release, but the secretary, 

after considering the reports of experts or professional 

persons conducting the examination pursuant to 

RCW 10.77.140, reasonably believes the person may 

be conditionally released, the secretary may submit a 

recommendation for release to the court of the county 

that ordered the person's commitment. The secretary's 

recommendation must include any proposed terms and 

conditions upon which the secretary reasonably 

believes the person may be conditionally released. 

Conditional release may also include partial release for 

work, training, or educational purposes. Notice of the 

secretary's recommendation under this subsection must 

be provided to the person for whom the secretary has 

made the recommendation for release and to his or her 

attorney. 

http://app.leg.wa.gov/RCW/default.aspx?cite=10.77.140
http://app.leg.wa.gov/RCW/default.aspx?cite=10.77.140
http://app.leg.wa.gov/RCW/default.aspx?cite=10.77.140
http://app.leg.wa.gov/RCW/default.aspx?cite=10.77.140
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(3)(a) The court of the county which ordered the person's 

commitment, upon receipt of an application or 

recommendation for conditional release with the 

secretary's recommendation for conditional release 

terms and conditions, shall within thirty days schedule 

a hearing. The court may schedule a hearing on 

applications recommended for disapproval by the 

secretary. 

 

In the case at bar, RCW 10.77.150(1) does not apply as Petitioner 

never followed Judge Cozza’s suggestion, and never made the relatively 

simple and straight forward application to the Secretary of DSHS. 

Regarding RCW 10.77.150(2), this also does not apply to 

Petitioner’s situation as the Secretary of DSHS did not make a 

recommendation for conditional release of Petitioner. It is important to note 

had such occurred, that recommendation would have “triggered” an 

attorney for Petitioner as the concluding line of RCW 10.77.150(2) 

provides: “Notice of the secretary's recommendation under this subsection 

must be provided to the person for whom the secretary has made the 

recommendation for release and to his or her attorney.” (Emphasis added.)  

Had the application been made and rejected, Petitioner still could have 

requested an attorney and a hearing.  The potential hearing would simply 

have been within Judge Cozza’s discretion.  See State v. Platt, 

143 Wn.2d 242, 248, 19 P.3d 412 (2001). 
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Also, RCW 10.77.150(3) would likewise not “trigger” an attorney 

under these facts, again because there is no Secretary of DSHS 

recommendation for release and Petitioner did not submit an application. 

This just underscores Division III, Judge Korsmo’s point that there is no 

statutorily recognized process for doing what Petitioner did and there is no 

legal basis for the trial judge to proceed under Chapter 10.77 RCW as 

Petitioner desires. Fletcher, 198 Wn. App. at 164. 

Respondent submits the conduct of Petitioner does not qualify as a 

“stage of the proceeding.” Had Petitioner submitted the application to the 

Secretary of DSHS, a rather simple and straight forward form to begin the 

process, he likely would have had an attorney regardless whether or not the 

state hospital had recommended release which it didn’t at the next six-

month review provided for in RCW 10.77.140.5 

 Petitioner contends somehow the language in RCW 10.77.020(1) 

relating to counsel at “any and all stages of the proceeding” is an absolute, 

unfettered, eternal right to an attorney whenever an acquitee under 

RCW 10.77.110 wishes such.6 Respondent asserts the word “any” is 

redundant in these circumstances and does not give such individuals “broad 

                                                 
5 See Footnote 2 above. 

6 Even dissenting Jurist Honorable C. J. Fearing noted Petitioner was not 

entitled to such. See Fletcher, 198 Wn. App. at 175. 
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rights or protections” other than representation at court hearings and advice 

relating to such hearings. 

 Further, in Petitioner’s Petition for Review in this Court, Petitioner 

cites RCW 10.77.200(5) and notes a different standard for conditional 

release and actually substantiates why Petitioner’s conditional release 

request is more appropriately made under RCW 10.77.150 than under 

RCW 10.77.200(5) as Petitioner advocates. Pet. at 12 n. 14.  Petitioner 

would prefer to proceed under RCW 10.77.200(5), but yet acknowledges 

the correct standard for conditional releases under RCW 10.77.150(3)(c), 

exactly why Judge Cozza acted correctly and within his ample discretion 

from the start and why RC10.77.150 is the operative statute in these 

circumstances. 

 Petitioner may counter indicating all words in a statute should be 

given their ordering meaning, State v. Friend, 59 Wn. App. 365, 367, 

797 P.2d 539 (1990), since RCW 10.77.200(5) does actually mention  

conditional release along with release7 that Petitioner’s request to 

                                                 
7 Section 10.77.200(5):  

Nothing contained in this chapter shall prohibit the patient 

from petitioning the court for release or conditional release 

from the institution in which he or she is committed. The 

petition shall be served upon the court, the prosecuting 

attorney, and the secretary. Upon receipt of such petition, the 

secretary shall develop a recommendation as provided in 
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Judge Cozza was therefore correct under that statute. However, 

RCW 10.77.150 is the more specific statute as the Appellate Court 

Commissioner pointed out in her Ruling.8 It further appears that there is 

only one reference to conditional release under RCW 10.77.200. It would 

under these circumstances be appropriate to suggest RCW 10.77.200(5), 

which casually mentions conditional release in the “full release” statute, that 

such mention is inadvertent and inconsistent with the thrust of RCW 

10.77.200. It would be an absurd result of statutory construction to construe 

RCW 10.77.200(5) as the appropriate statute for conditional release 

requests. See Five Corners Family Farmers v. State, 173 Wn.2d 296, 311-

12, 268 P.3d 892 (2011). 

IV. CONCLUSION 

There is no evidence to suggest Petitioner was treated unfairly or 

deprived of any right. He essentially attempted to invent his own proceeding 

                                                 

subsection (1) of this section and provide the secretary's 

recommendation to all parties and the court. The issue to be 

determined on such proceeding is whether the patient, as a 

result of a mental disease or defect, is a substantial danger to 

other persons, or presents a substantial likelihood of 

committing criminal acts jeopardizing public safety or 

security, unless kept under further control by the court or 

other persons or institutions. 

 
8 See Court Commissioners Wasson’s March 15, 2016 Ruling at 2 (first full 

paragraph). 
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in an attempt to gain conditional release during a time ESH recommended 

he remain there. The manner in which Petitioner acted did not trigger the 

appointment of an attorney and, even if it had, whether a hearing would 

have been held was still well within Judge Cozza’s ample discretion given 

the negative recommendations from ESH both immediately before and 

immediately after the letter from Petitioner to Judge Cozza.9 

Respondent further and respectfully notes that, as a policy making 

court, our court should not allow individuals in these circumstances to avoid 

the procedures which the relevant statute and both of our state hospitals 

have provided; and even more so where the specific statue was sent to 

Petitioner by the trial court as a courtesy.  

 Respondent respectfully requests this Court affirm the Division III, 

Court of Appeals’ decision. 

Dated this 28th day of July, 2017 

 

    LAWRENCE H. HASKELL 

    Spokane County Prosecuting Attorney 

 

 

____________________________________ 

JAMES H. KAUFMAN, WSBA #7836 

Sr. Deputy Prosecuting Attorney 

Attorney for Respondent 

 

 

  

                                                 
9 See State v. Platt, 143 Wn.2d 242, 248, 19 P.3d 412 (2001). 
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 I hereby declare under the penalty of perjury and the laws of the State 

of Washington that the following statements are true. 

 On the 28th day of July 2017, I caused to be served a true and correct 

copy of the foregoing document by the method indicated below, and 

addressed to the following: 

Jodi R. Backlund, Esq.   ___ Personal Service 

Manek R. Mistry, Esq.  ___ U.S. Mail 

Backlund & Mistry   ___ Hand-Delivered 

P.O. Box 6490    ___ Overnight Mail 

Olympia, Washington 98507   X  Electronic Mail 

E-Mail: backlundmistry@gmail.com 

 (Attorneys for Appellant/Petitioner) 

 

 Dated this 28th day of July, 2017, in Spokane, Washington. 

 

 

     ______________________ 

     Kim Cornelius 
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