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A.

ARGUMENT IN REFPLY

I. TRIAL COUART ERRONEOUSLY FAILE®D TO ALLOT
MEREDITH HIS FULL COMPLEMENT OF PEREMPTORY
CHALLENGES AUTHORIZED BY LAW REQUIRING REVERSAL.

. Th ate cately assec ¥ tecocd does n

ceflect how many peremptecy cha\!eng’g each pacty

execcised or it each party execcised all pecemptory

- challenges the e allo

The State concedes that Meredith wWas entiried % eiﬁkt
peremeprory c,ha\\e,njes fursuant o CrR 6.4 @) xnd @.5.

Although the fecord does mer reflect see.c.;?u.a.l\s, which prospect-
we Jurers each party puemp\'on\\, Lha\luﬁe.al ™e tecord s clear
thar the tr\a\ court Wdicated it would be ?r""““"‘j a total of
4 peremprory cha\lenses. RP 5. \n reference o how many jurors
should be called W , The prosecutor stated ¢

“no Yo be sabe ... 2% ?O'm'n'f‘;c\“\’ $rom either side For
Qurposas of cha\'\en:se.s , and the extra Juross in case
There are excuses @or ca.use.,"

“The prosecuvor's Qisum of 2% ?\adn\v translares as W jurors,
plus 1 peremprory dr\a\\a\aes , with (12) exten Jucors foc Cause
1o e.«tuv.\ HO Yjucors,

The Trial 3\1«!3& expressed the Courts intentions bs, o.“‘icm'mj

t™hose calculations
«
T was Aoin3 ™he math as the Stare has a\rmd1

done ,thar leaves us 12 our of vhe 4o." Re 5,

By way of the caleulations above , it's clear the triul wuct
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\ntended 1o allor a toral of WM peremprory c\na\\uuaes. Thece s abeolurely
NoThing in the entire fecord that suggests Otherwise. Pursuant o
CrR @4 and 6.5, cach Qart\l feceives an uiun.\ fumber of per-
emgrory ¢ha\len3e.s . The record ceflents That W geremprory c.hal\enses
were exercised . Resp's briet , Appendix A. It can easily be ascerrained
that each party Was alloted 7 peremprory c\rwdlenje.s and exercised
all T they were provided. This conclusion 15 supported by a swoen
affidavit from Mecediths +rial attorney , Blew Purvzer, Which Sepas-
cctd'l coabirms the number of fecemptory c\f\a\\enjes each ?Art\, was

alletted and exervcised.

B, The State’s claim that there is no declatation ttom

Mecedith's Trial aMorney . Brew Purvzec, reqacding The number
—— v v J

of perem‘prcr\:, c\r\a\\e,nggs 1% NoW With outr _merit since &

Lwocn afbidavit feon Me. Purtzec has been submitted .

ln Mr. Rucrzer’s swora alfidavit! he declares that he can
conclude as true and accurate the Pol\ow'ins :
I. The trial court allotred onkl 1 peremptory cka\\enje.s 1o
each palty. ;.
a. The exe,ra;‘s\nj of peremprory ¢kal\¢n3zs ook place ar
sidebar
3. The defense exercised all 7 of ivs allowed peremprory
(‘.\u\\lenjes ;
H., Had the dedense been wbforded an additional peremprory
c)\a\\enﬁe. , we would definitely have used ir 1o our olc\vw\faje
b\, &Kcus‘it:j one of Yheee ob)jecvionable / wadesirable Jufoss t
Jurors No. W, W16, ( See abtidavir foc detaile).

\ Apendix A, Brew Purtzers 2
aCCidaviv



C. The Stare’s motion Yo strive e atfidavit & Rayanne

Robertson , Appendix B in Supplemental boriel, s Cfe with

Specularion and naccuraeies , and should be denied.

The State's assertions vhay Ms. Robertson's declaration s
“hearsm’“ and  Ms. Robectson Yas vio ficst hand vsnow\uhse Qs Yo
what ogcm're.d ot petitioner’s frial , See,c‘\cico.\h‘ Avxin3 ‘)ur\' selection”
are inaccusrate and seecu\wﬁ\le_ , (‘e,s.?u-ﬂ’vd\' . Ms. Roberctsen,
Meredith's mother, attended her son’s trial from vhe bejmm nse(‘ The
ficse dm, T the end of vhe last dm‘ s eNery dm{ p aT\'«;C\nir\juc'\‘(‘S't"
hand Knowledee” the entire Time.

The Stave inaceurately orgues That I 15 even Waknown i the
pecscn Ms. Robertson Spoke to on the telephone was M Rurtzec, it
Vs \ndisputable That M Puctzec Was the individual Ms, Robecrson
sgoxe ¥o, a3 wel as feferred 4v , in her abbidavit, Ms. Roberison has
Known Mr, Purtzer ?rof'e,ss‘\ona\\-, for over 12 years and dd‘»inﬁe)\'
Was not mMisTaken as Yo whe she spoxe with and what he specilically
Yo\d her re.3ar&\'n3 his Cecollecrion of the number of peremprocy
cha\\ehju Mecedith was alforded aad how many perempteories the
defense exercised.

Ms. Robertson’s alfidaviy did aor contain specularive matters
or \neo.rscu' as o whar Somebod1 mijkr ‘T\?.Sﬂ(:\’ To , v Contained matters
T Whick she, as well as Me. Purtzer, weuld compavently testiby.
Coﬁfran, 1w the Stare's arju.men*’ , the declarations Ms. Robectson
has mude in her albfidavit ace entirely felevant Yo the \ssue av
hand | and are supperted by Mr. Purrzec’s abfidavit as well.

The Stute’s assertion That MS. Robertson's alfidavit “\s

- - .., - .
Neither SwWorn nor Nefocized s e,n-ﬁre\s, in error, Ms. Robertson's

3



atfidaviry c,\u»r\s' staxes in bold Texy That it 1S - SWorA AS True and

Corcect Under enalty of pefjury ... and \s not fequired o ‘e Veritied

b\l (\o‘t‘an’ Qub\\o‘”

Ms. Robertsons alfidavit should nor e stricken . The State's
wiotign should be denied.

d. The State erronecusly asserts Thar even ¢ Meredith

was impropecly allowed fewer peremprory challenges

nan e was entitled , he must demonstrate prejudice.

t

“ ¢ » .
When erroc \s S‘rruc,tu.rc-\, ple (wdice is plesumed ;

hacmless ercor Ana\ys‘\s IS nov o.pP\"uc',ab\cf.

The Srate’s acqument Cails as our Supreme Court has conficmed
that ‘denmial of o peremptory cha\\u\je, s steucrural ecror. Stave v.
Paumier, V76 Wa.2d 24,46, 288 P 3d HLE (zo.z)(ci-mj Smre V.
Veeen, 143 Wn.24 923,930, 26 P. 3d 230(2001). Appelluve coucts grant

awromaric reversal and cemand for a new Frial OnL’ when errocs
are steuctura\ in nature. An ercoc 1$ STruetrural when 'if“ﬂe.mo
savily Cenders a criminal Trial ka\ammfa\h' unfar of an unreliable
vewicle foc &e:termin"mj 5uil-r o innocence . \E the efror s Structusal
N Aatuse , 7 WArmants auronedic teversal of conviction and femand

for a new Trial. Stare v, Maomah, 1677 w24 140, 144, V7 B, 34 321

(aoocb(ci-ﬁnj Weshingon v. Recuenco , BYE U5, 212, 218719, 126 S.Cr.
I

2546, WS L.Ed. 24 Hb (ZOOQXcC,wﬁnj Neder v, Unived Staves , 527
WS, LA, Wq & Cr. AS27,\4M L EA. 24 35 (m qﬁ),

. cr.
Steuerural ercors are presumed prejudicial because TS
"
obten ditficulr 1 assess the effecr o the ertor, Syuve w Wise

Ve Wn.24 Y, 17, 28R . 3d l(\%(za'\l)(tluoﬂnj United Steves v, Marcus,

H



560 W.S. 258, 263,130 S, Ct. 2154 , 176 L.EA 24 \o\2 (2610)). Srructural

(¥ . .
errors are defects W v\e constitution of the Trial pnechanism,

which defy anclysis by harmless-ecror svandards " Stare v.NTeen ,

V43 Wn. 24 ax 430 (iu.oﬁnj Arizona v. Fulminanre , H4a WS, 274,
309, W S.cr. 1246, U3 L. kd. 2d 302 (1qa).

Our Sugreme Court in Vreea, supre, expressed ther several

« )
ciCcuits ave Found Yacmless ecror doctcine S‘\mp\.( tnagpropiate

1}
\n such circumstances, citing WS, v. Anniqoni, 4@ F 3d 1132, U4

(‘T’“Cm \Q‘WX“‘T]\\L erconeous denial of a ciﬁhﬂ ck peremptory chall-

’ ,
enﬂe, s S‘Kmp\~1 nor amenable 4o harmless -ecror ana\ys‘.s ,) ;LS.\

McFeccon W3 F 3 952 956 (e“‘ Cie. H‘\RX‘([w]e e jecr +he aw\icnﬂon

of hacmless erroc Cu‘ua\x‘SiS’ du the dentcl f a rijhr Yo exercise perempt-
ory c,\-m\\ujes.‘w ; K3, w Bloussacd , A48T F. 24 2v5,aV7 (SmCrn l‘i%)
(APP\"%Q{Q ok \rmrm\ess eLroC feNiew o dtm‘u\ ol a Peremptcrxl dna\hlﬁt

“Would eviscerate the r'i:)\m To exerciie peremprocy d\a\\uju , hecause.
it would be vivfmau., impessible 4o dexermine Thar [twe denial) ¢
injuriows Yo the percewved faicaess of +he ganiT jucy Lwas) hﬁ.t‘m\tss.")
¢ Yaexk v Raymacw {adus. tnc., 6l .3 \MT,\e0 (fz“”c-..-. ma)(" [Al

S\\ow'inj of 9(&3\;&(&, 1 not \'gcl‘uc\rui 1o Ceverse a verdier aftec
&emmswf.lﬁnj That o S'm*u-fori\."' méandared geremprocy cka\lenje.
was impaired .”)

C—onsu\er‘.nf) Frat the Trial court committed a STructncal
€cror Wwhaa 1t deprived Meredith of his fuu complement ok ?e,rempmn’

Chc\\\uﬁu he was S'm\-utori’\..'-enﬂr\ed 40 , Nis convicticns mast

be reversed.

€. \b vhis ercoc does happen 4o require prejudice be Shown ,
j \

Mecedith can demonstrare pretudice as wel,
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Meredith coarznds That the ercor of "A’\“ﬂj 4o allor Wim his
full complement ot peremptory c\r\a\\e_njes s identical in Aarure T the
eccor of duu,:c\j *he proger use of a peremprory ehallenge , bur is
ac,ma\lv more e_sre_s\aus becauwse the Ouﬂ“is\nf de.pr’wcsﬂor\ means
one never even Yas the opportunity T2 attempt o use i,
A\ﬂsou:)\\ the femedy is the Same With either of These Type ok
ercols = Ceversal without a Skowtnj of prejudice — 5us‘r N case the
Cemudy may have c,\nanjwl and & show of prejudice is fe_c(w‘\t‘?.c\,
Meredivn can show Qe jwdice as demonstrated below.

Meredith is andlogous to_Yceen in ther looth defendants
Wele de.ntu\/&e,pr\vecl a ?ere.m?for\’ (‘_hal\u\je , butr alse very
Similar as well in vhot had Meredith not been ecreonecusly deprived
one of his geremptrocy c\na\\u\fjes , he definirely Would have exerdsed
it on one of the mulriple 6\:3&&—%0(\;\&\@. /u.ncles‘irab\e, :)vxors seated

on his :)04‘7_ Tor exameple ¢

TJustor No. W\, seat 3 was ob jectienabie due %o the facr m:‘uro(s
d.m.\a\-wex’s employer was Geod Samaritan Hospitul where the vicrim
Was xamined , as well as beinj The emy\oxl_er of the Sture’s ‘\'ﬁsf&yif\j
wedical experts , D Bobhie Sipes and RN Michelle Russell. RP 45 of
Noir dire . This conblior of inverest Qosed the povential for the Jurec
“o oo Lajmsrly wntlucnced Towards The Sture Withowy prov‘\r.lin:)
Meredith with vhe presumeption ol innoccence, cons*-'nw*inj +he
Tyee of objectioncble /uadesicable Juror Mecedith would have
pe,re,mp'for‘ul.’ temoved.

TJurors No. 1, sear & and No. 16, seat 7 were borh o\a‘)ecricna\a\e,

as ootk Spoxke of \pe.'tﬂj Nery STOeN Qarents That Would allow their
Focmer Yeenage children %o attend only suepervised grovp parties,

churen Funcrions , School activities , and ‘Fmv'\"u\r-aegm‘(ed dates,

L. See Appendix A e



Both JUrers never wept cuny alcoho) 1n the home. RP 22-23 | 45-26
of voir dire. “fa%inj \ato account Hwese 3urors' manner ot steicr, whole-
some ?arwﬂ:\t\ ¢ ‘mc\m&inj o SWoayq averseness towards aleohol, ¥e
Qacf har there Wwas ® be evidence ok \19\&&3 fe,e.nqse,rs wnsumins
altohel, plus festimony of Meredith \rtc»v?nj g Tovided i, Undeubtedly
Caused Yese :)urors Yo frown ina b\s way and po-*re,n-ﬁa\t., develop
a preconceived novien of dﬁs\cjusr Yowards Meredivh, Which c[ua\i(:\‘ed
them as the Type of objecrioncble / undesirable juter Meredith defin-
irely would have remeved with o peremprory challease , 2 |

A S\“ronj c\.rswmuﬂ' Can also be made thet Jurer 32, seat 12
Wa S exrremel7 objectioncble , as he was c.ha\\e.nj&( for cause Yo
vare,ssiﬂj S¥rong Biased views ; e C.L\“\Luje 'LJ(\S denied and e
Was ?m?o»ne,\tzcl , bur did ner deliberate due Yo an excusal for illaess,
RBur snce whe excusal could not have been Yorseen c\urins the
exerasing ob peremprecy cha\\enjes , THIS Jucer was also very
eojecrionuble .

A similar a(\a\obs, can be drawa from State v. RBird , 130 \Anﬂﬂ

VAT, \4E P34 oS3 (DN’). 1006) W Whidh the defendant was e(roﬂeouS\~'

denied a peremprory challenge when the ¥rial coury mistunenly Counted
an octeptance ofF wne oy eenel as one oF Bird's seven allotred
ReTemprony c\-\a\\enjes , Thus c\qw‘w?nj Whim of a ?e.f"e,mp‘i‘cﬁl‘ckauenje .
Dekense counsel objected ba\ievit\s\mt had exercised only six of
his c.ha\\enje.s and expressed a desire dn excuse « ;\v.(‘es’. Bicds
objection was denied and the yuror sa¥ on The jury rhat convicred
Bicd. The Qov»r*‘ ob Agpeals Teversed , citing the Swyreme Couct in
\teen \-\o\Ainj s ‘Am’ ‘lmga\rmem' ot « Qar*\,'s ﬂj\rr T exercise a fer-

@ m procy c\r\a\\uxje Constitutes ceversible error Without a Shctoihj ok

?Ce'y.tc\ic,p,. As S\f"»"’-, Nacmless ecroc does 4r\0‘r &PP\-., ." Rird av V34

3. See Appendin A, i



(quoting State v. Evans, 108 Wn. App. 757,774,938 ¥. 24 313 (div. ) 200).
1 3 PP

Mercedirh s cu\c;.\ojout to both Bird and Nreea i that (1) the trial
Coury erroneously deprived Wim of s r'is\m Yo exercise- o peremproly
Challenqe , @ an vﬁb}ectionc&b\&“ yufof Sax on the Coavicting yury,
and ) if not for e trial court's error, Meredith has e\mr\Y
demonstrared ,as well as Me Purtzec’s ablidovir has confirmed
Thatr he , "\rre{‘:u'm.b\w , Would have cemoved an “e\::)e_c,ﬁonablef yucor
Thig s very ?law-sib\e , 5&&51’ as The Vieen cowrtr touad it u?\aws'\\:\e-u
that Vreea weuld not Waat Jurer 55 on his Jry “loased on his
beliel thar Turer 5575 backsrcund evidenced o bias for the
?rosecuﬁdn." Steve . Nreen , 34 W, Apo. b2, 66T, Gea 944 P 2J 405

(\)w.‘& D.oco\ But Mecedith’s aleili Ty +to Mre_m‘rr *+o (emove ancther

Juroc Was severely eacumbered since he had exhausred all of
The peremprory Qké“u\ﬁe’? he “Know‘ms‘\..," Wwas ablorded.

To show thet an “o‘b‘)ecxionab\&” Juror deliverated 40 a Sui\-n,
verdict , Mereditv, contends, is eiu‘wc..\m ‘o S\now‘mj prejudice ,
wWhickh , With this Type ok ervor, \s not razmred a.\ﬂ\ousk Meredith
\nas done. so.

Nowhere in State v. Bird , supra , does the cCourt indicare any
feason of 4o what \evel se extent +he Jurer that Bird desired
have €xcused was Ohsuxmna\»\e., on\7 “har Bicd would have
used o gecfemptory c\r\a\-\enje., on Wim.

\n 4he mece (ecent OPi‘n\on b State v. Saintrcalle ;, ous

Suprema Court cived the conclusions made by The courts in \lceen
ond Bicd Vhet new trials werz grented because of a wronj\
denmed peremptory c\'\a\luja "Ne other Lou'\‘hnje.nues o fequire-
ments were specified o mentioned. See Svate ¥. Saintcalle , 1118
Wa. 24 34,6%, 304 0.3d 326 (7&\3). Nevertheless , vhe deprivartien
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of o peremprory mka\\anje, to Which Meredith was \Ah)tu-\\al entitled
CoasTitures & Structusal eccor (&c(uir‘u\j teversal. Meredivh

Contends \is case is aum\oaoms n every relevant Fesgect o

Staxe v. Nreea and State v. Bicd |, and should be feversed
Cu;;or‘dif\ﬁ\\‘ .

£

Meredith asserys vhar vhe Yeial court ecred wWhen it

moverialy deparved from The applicable tules Governing
+ ¥ v <7 ~3J

N

e allorment of pecempyory challenges , ceguiri
v T . J

revecsal _as gre.';ucliu’_ s Dresumed.,

Number of RerempTory CM\‘M3¢$ o ve afforded a defendant s

a \)roce,clura\ Mmattec \)rcpuh’ Contcolled \o\‘ coury Cu\le, Statre v,
Nel\son , 18 Wa. Apy. o\, 5506 ®oad 484 (b‘w. \ \‘\1‘b.

Mecredivh asserts ther the trial courr materially departed
from the mandates of CrR .4 (D) and 6.5,

Prejudice will be presumed it there hes been a matecial depatture
feom the a.w\iu.-&\e Statutes oo cul\es Sovem'inj e :)urv selecticn
prowess. RCW H.MY.2\0 ; CeR 6N (&) ; Swre v. Williamson, loO

Wash. Ap. 248,253,996 .24 1097 (Div. 3 2000) ; Srare v. Tngdale,
~J
WT Wash. Ad 545, 00O, §11 L 24 850 (wuu) .

When Statutery jury selection procedures ace materially
Viclated , the claimant need neor show dctual prejudice ; father
?VQ:)u.A\uL 15 Qresumed . ’B(‘cuh! v. Ficeboard Cocp. 7t Wn. Ap. 250,

234 , %7 R Ad 1064 (b'w. 2 L‘Vi“)(d-ﬁhj State V. Tingdale , IV Wash.
24 _at LOO),




3. The State ignores Meredith's arqument TWat \nis
L} [ 4

constitutional Fight to due process was Violared.
[¢4

The State has Yailed 10 respond 4o Meredith's claim That his

due process C"\jkfs wnder the \A™ Amendment and atrticle |, Section

B of 4 Washington Coastiturion Were viclated whea the trial court

ercoaeocusly e\e:rwak Wi of wis Full complement oF peremgrory

c,\\a\\v.nse_s fucx\rect under CeR (D) and L5,
The Ninth Ciccuir in Vansicwel v, White, Wb F 34 453 (q‘m

Cic, 1999) addcessed whether denial of peremprory Cha\lenjes provided
for by & Stare stature Violates a stute criminal defendant’s fed-
ecal constitutional nj‘m's The Court held That  Vaasickel's coa-
Stitutional r(&'\\‘rs Were Violated because he did not receive the full
complement of paremprery c\na\‘\e.n:’e;s bhe was eavitled v under

Calitoraia \au),“ ld, «x a54, "T\a‘»s State ﬂj\f Yo peremprory Chall-

enges S o Bture—~ Creared \‘\ber«h’ interest Jrotrecred \,7 the Pourteenth

2,
Amendment v the Coasritution . ’ ld. e 9571,

\n “Vf'\viﬂj av this ondmsion that Vansickel's due process
Tigns Were violated , the Court cited numercus Cases Ther have con-

sidered the same issue ¢ \n Ross v. Oklehome , HB7 W.5. §1,54 (\%33),

the Supreme Cow} concluded thar peremptory c.\\cdlenjas are a traaﬁm
of statute ; Mot retlu"\rer.\ \97 The Constitution , and “« [OJS Such ,Tthe
‘ri:)\m" Yo geremprory challenje-s is ‘denied or '\mpaared' oaly if the
defendant does acr recewe ther Which stare law provides "_\A_

av 34; also U.5. v. Martinez- Salazac, M6 F 24 653,65¥(149Y)

(held “ due ptocess would be violated iF a Frial court permitted a

&Qen&w o exercuse ‘?ewe,r Than Tthe number cf Qe,rEmQ‘\*or‘s.’ :

e\v\q\\u\jé—s authocized \Oy \Law, ”vaer‘t‘ur:\«".A wn K-S, v. Mactiaez-

\o



Salazar, 523 W.S. 304 (zoo.:X holdinj Martinez-Salazar Was net denied

O Refemprory c,\m\\n.nja ,lout used ir curatively, therefore , he feceived
all he Was \au.)Qu.\H entit\ed , $o his due process claim 'eai\s\\ ;Fe.‘mac\,‘
V. Paswen, Q47T F. 24 V245, 1300 (2 ™ cir. 126 “ [Tlne failure of a

S¥axe ‘v aoide b\' ts Own Sm'\’wrors‘ Commoands Moy implicare a \'lbexh(

nTerest provecved b\, e Fourteenth Amendment %a%nsr ar\m‘ﬂ'ar7
deprwaxion by a S‘l’x&'&.“\ 7 Hines v. Enemcto, 658 © 24 bb"l(‘iw
Cie. \Q%\)(\M\A‘u\j Aen‘.u.-\ 9@ ka,\-c o(: Ahe eere,m‘?'fon’ ghc.\kenja.s ﬂu\‘“or—

ized \9\1 s¥ccvure Violates a defendants due yrocess ﬁ‘j\-«s\

Other relevant cases of due process Violarieas re"lu:'ﬁ’ﬁ reversal :

In Harcison v. United Stares, o3 WS, 14O, WL, 16 9.4 Q6L 4L L.EA IOM

_(_\§_‘LQJ the Swpreme Court Ceversed because the rial 3“‘{5" evced n
vd\étﬁna defendant only three geremygtocy steikes , instead of The Ten
o which he Was entitled, The courtr did not cequire o $\nowit\3 ok
e 250\0“&2— Sor this STakutory Violation. Kiew v, Rc\_\!,mm& \ndus. lac. ,
o\ F. 34 at 158 (3®0in 19497 ln WS v Baker, 16 F. 34 1374, 1404

(C.A. q (NQV) HQ’D The court held & Debendants’ due process reja.rd-

it\j Qrosgecrve JUurors extended onl~, *o Suo.ran-tw that defendants
Would receive full complement of geremprocy ch«l\enjes B wWhich
they were envitled by law !

At does aot end due process '\rulmn’ 1o Stare vhot peremptory
c.ha.\\u\ae,s are a efecywe ok Stature , and fot coastiturionally rextuire;.l,
and when geremprory chellenges are granted by staTute, mannec in
Whidh wse 15 parmitied MusT Comport with due process. W.S. Coast.
Amend. 5 ; WU.S. v. Harbin, 250 F. 3d 532 (c‘.la.w(\ml) 1oob_. .

The due Process raclmrmmr of +he F'\efk Rmendment \s

\ncorporated into the Fourteeath Amendment. Vansiuel v. White,
Vol ¥ 3d at 457 (clT“ Cie. \‘Hﬂ).

|



Mercedith argues That his case \s cmn\ejous o the albove
Cases W that the Tl couts ecConeously deprived Wim of his bull
complemeny of peremprecy c)qdv\\o;q\f)es \a.w?—m\h' entitled 4o him via
CeR M) and G5, Which, in tTurn, preciuded Meredith of Wis
State- provected tight 4o exercise of exhaust all entitled perempt-
ory C,ka\\enje,s RUrsuant to CeR e (D , Taus v\o\wﬁnj Mecediths
due pPlocess ﬁa\ms under eittvher the LS. Comtituxion, Amendment
W andor the h)asmubﬁm Coastivution , art, |, section 3,

“Absent @ constitutional Viclation , States are free to decide,
as a matrer of Stare law , that a trial courts mistaxken denial of
@ gesemprory C\\a\\uje 15 ceversible ecror pec se.” Rivera v, Winoss,
556 W.s, \u8 (2009).

Moceover, according ¥o the Court in Rivera , due process s
violated if “the trial Aud\()e cegeatedly or deliberately misapplied
t™he law or acted i an acbitracy or \rrarional mannec, \d..
Meredith asserts That the Trial éudje, n s case had a Pundamenta)
duty to correctly dpply CrR 6.4 (eXV) and 6.5, the applicable
cules Yhat govera The Aumbes of peremprory cka\\u\jes ‘o ?(‘éyzc\\’
allor 4o cach party. Meredivh's trial :)uo\ﬂe '\rraﬁcna\lj misapplied
s Sture—provected cule,

. . /4% . » (23
Me.(mcun' \Ae_bs-re.r btcﬂonar-' d@c\nes \(fa“‘hona\ as wnNot

»
endowed With (eason oc unclersi—an‘uaf) .

Meredith 1S not in am' \»)ml Suﬁsesﬂnc) his teial j“dj‘- actred
'\nre.nﬂor\a\\'.' ; Only that devrwinj Meredith of « feremprocy c\na\lu\j@
Yo which e wWas lawcu\\..’ entirled Was o act Without feason of

undo.rs#o.nch‘nﬁ, \a this fejmro\ , Maredith's Consritutional r‘ujlﬁ' T

Awe, process was \lio\o:reé., ('ectui\ﬁnj Cevarsal,

\a



. FAILURE TO 0BJIECT TO THE TRIAL COURT'S BERROR OF
FAILING TO ALLOT MEREDITH HIS FULL COMTLEMENT
OF PEREMETORY CHALLENGES VIOLATED MEREDVTW'S

SIKTH AMENDMENT RIGHT TO0 EFFECTIVE ASSISTANCE
OF COUNSEL .

ln contrast to the Staxe’s &ssertion  Meredith can
pa

demonstrate deficiency of Trial counsel for Lalingto object

J
Yo 4ha {tial Cours’s falure. Yo allo+ Mercedith bis Full

Complement of peremprory challences.
[ (4

To demonsttate ineflecrive assistance of counsel, a defendant
musy savisty the ‘ruaue-?romj test laid our in S¥rickland w. Wash-

naton , Al U.S. GLS, L8, 10 S. 1. 205,80 L.Ed. 24 G1a(1as);
4

see a\so Stave v. Themas, 109 Wa.2d 222 ,"743 P, 24 816 (H&-z). Ficst,

o defendant must demonstrare that his attorney's fepresemtarion
fel below an objective standard of feasonableness. Second,

@ defendant must show that he was prejudieed B\i vhe delicient
(‘e?ruej\faﬂm .

When counse\’s conducr can be characterized as \eﬂlﬁmate_
“cial STrco\’e.j«.' or tactics / ‘arf'crmancz s no¥ deficient . Bux
a criminal debendant tan febutr Tthe ?resumgﬁon of reasonable
performance \a\' de,mnsmxr‘mj Theot there s ne Conceivable

IQS‘W\M:A’% Tackic L\ﬁ?\a'\ni‘nj counsel’s gerformance . Stave v, Grier,
VT Wa. 24 V7, 246 ®.3a (260 (204),

[/
‘A‘ln aWorney 9(«;\7\(\0\.("1\\1 wil fail 4o mawe an objecﬁon For
©ne of TWo fRasons : either a siﬁa*eg\c-, decision s made net

fo obyaet, of the atrorney will fail to object because of ignorance.

13



of the law.” Wines v. Enomoro ,©058 B 24 (6T, 613 (‘*'\~m e HB’“,

Meredivh comends there s no conceivabdle \ea‘i'ﬁma'\-e Yactic
or S‘\’(‘A"teﬂ‘\c value in a Party’s Qa‘\\‘mj t© obyect ‘o notre.ce.‘w‘mﬁ
the Full aumber of pefemeprory ckal»\e,njas_ o LWidh one e.nﬁ‘\-\ed,;
hence Me Purtzer's kailuce vo object Was c.\mrL’ due 1o s
Over sighT of The rtules Thet govern peremprocy c,v\na\\ensas , neT due
o o strateqic decision. Theretore | Me Purtzers Rerkormance
Canaor be Characrerized as \.ef)’\ﬁ rmave Yrial Srrateqq or Tuctics.
Mr. Purrzers Failure vo ob jeer can oaly be chatacterized as
deticient ?e,r'-?'ormm\ce, which fell below an objective Standerd
ot ceasonableness,

Me. Pucrzer missed the most elementary sfaﬁ-\-an, ?ro-;rec:ﬂon
provided o debendeants. He UAKoWingly focrterred one of Merediths
S\Aufamd alotment of pecemprory eha\\mse.s , “one of the mosr

wmportant of the ris\vrs Secured to The accused, Pointec vi Unired

Stexes , \5\ WS, 34&,%08(\8@«\, Aue o his ov«.rs‘\sh* of +wis

basic STC\'TUL‘\’QF\‘ Qrcfecn—'\on . This ecroc Would not have been
difticurr for counsel 4o avoid. A mere reading of vhe basic
pecemptory c_hcd\mae. Statute Wowld have cevealed thetr Meredivh
Was entitled o e\b\w Qeremptory clm\tu\jes. Me Puctzecs
failure Yo mane even this minima\ effocr o Rfotect Such an
‘\m?ormzr n‘s\w Constitutes deficient Qar@ormanm. See, Meocris

v. California, Q06 F. 24 448, 454-55 (1541).

b. Mecedivhh con meer Wis burden of establishine Qrejundice

£or purposes of Wi claim of ineffective assistance

of counsel.

4



The Srate acknou\ulje, W their response that “Ixlhe record
does nct reflect That 2i4haf party objected o the Mamber of
Peremprory ¢-\\a\\u\jes or \oe,inj depcived a geremprory dm\\e:\jc.”

Meredivh has esrablished that his counsel’s perfocmance
was deficient for his failure to obyect fo The ¥rial courts error
of a\\o"tﬁnj Meredith an improper number of pecemerary chal\enje.s,
e Suh'ir\:) in a structrural efror.

“Where counsel’s deficiens performance resulted in a
Steuctural ercor, Qrejudice will e presumed., " MeGur v,

Skeaberg , W3 F. 34 M0, 475 (8™ 1428)( held +her when «

tounsel’s performaunce has led 4o an error that s “fnot amenable
W harmless ector analysis, our re,z(u.\re[ﬂ automaric teversal,
prejudice must alse be presumed for purposes of the Srricelund
6\1\6\\\’3'\'5-\

q[“\' \§ impossible 1 determine whether Steuctural eccor is
?(‘e,:)ud'\c;‘oo.\ , therelere, "‘SS“"‘;““"‘:’) e falure 1o object was
nov G S‘\'r«:;-\'e.j"\c, decisicn , actual ?re,\)ud\‘c,e. need not be
shown. y Dwens N. Mnived Staves  MF3 F 3d ME, M (\STC'.A: 2007);
ecord Tbhl\Son/\!, She,rr1,'586 F. 34 H39 , 44T ((p"' Cic :woq) ;
Stave v. Sublewr, 76 Wash, 24 53,132,242 . 34 115 (201).

Trial counsels failure o object was a\so prei\u\ldd in That
hod countel objected and ceceived an additicnal entitied
?era‘mp'tory c\v\al\enja ¢ the composition of rhe Jucy would have
been ditferent as counsel would heve removed ancther object-
ionable /indesiroble Jurer from The C)\u‘f., vher deliberatred , as
conbirmed by Mr. Purrzer in his abfidovir, A diffecent Juroc

May have Cendered o differeqt verdict. Also , with a full

\5



allorment of paremptony challenges , counsel’s strategy , as well
as the Stave's syraveqy, for erercising their peremprory challenges
would heve been diferent, resutting in o dibferen jury thet
way have rendered o Aitlerent vecdier.

The Cule \n Gra\" V. Mississigpl 1S that coastitutiona
€cror in jury Selection Cequires feversal it v Ck«r\jes the
Compesirion oF +he :)jwr‘\l. Q-:rayg v-_ Misshssippn , 48] WS 6‘-\3(193'7).

Meredith's due process Violation Whith resulted From tThe
vislation of Wis stasuvo £y f"\&\h*r o exerase aWl ek his auvher—
\zed pefemprory aha\v\uju onstitutas a"co/\sﬂ'mﬁonc.\
error A z)un.‘ Se_\euﬁon"&‘-or Purposes of twis ruwle .

Meredith has established prejudice) Whether it be “ere.swnul
prejudice " ar othecwise.

3. INEFFECTWE ASS\STANCE OF APPELLATE COUNSEL.

A\-ﬂwuak dtxrh Amendment righr o counsel does aor Fequire
an appellate attorney to rfaise every nen-frivolous Vssue on
appeat , an attoraey wWhe has presented $Treng ouwr unsuccess ful
claims on appeal My nonetheless deliver a deficient perf-
BCmance b\, Omiting an issSue that obv‘\ausL' would have

resulted in Ceversal on ogpeal . Allen v. Howes 594 F Sup.
QA 85 (E.\L. Mich, .;leoebﬁ

Meredith's appellate attorney , Tames B. Lobsenz , could
Yave , and should have, Faised the 1ssue of the trial court's
Yalure +o ?(“ovidb Meredith with s full complement of perempt-
ory Q\\Q“MJQ/S ftS\L\‘\"&l\j in a strucrure\ erroc, as Well as
c'a“'\s‘mj the ssue o Neredith’s 1rial aﬁrorney’s failure objec:f.

Ve



Had Meredivh's appellare attornesy raised these issues on
direct oppeel , Meredivh Would Nave Teceiwed a naw ¥rial. See
\n re Orange ,\S2 Wash. 24 145,814 ,\00 P, 34 24 (20\4).

H. MMEREDLITH CAN SATISFY THE REQUIREMENTS OF
RAP G.S(a)(z) VE DEEMED NECESSARY.

Manifest eccocs o&ﬁecﬂnf) A Constiturioaw) r35h~r May be
caised for the ficst time on appe,u\. RA? 2.5 (a)(?).

I 15 Well established thar 1o faise a claim For the hicse
time on appeal ,“*kg trial fecord must be sufficient 4o
determine Tthe merits ob +he clavm.” Srare v. Koss, \8) Wn. 24
Ha3 , 334 ©. 34 Vouz,ion7 (20w).

As Mereditm Weas demonstrared , vhe recacd s Sulficient
W Wis Case o devermine Yhe mecits of the olaimed errors
of failure o provide Wwim his ful eMorment ot peremprery
e\nu\\ujes ,as wel\ as his counsels failure 4o object.

When ecror s Srewetural , W defies harmless error anal-
y5is - Fucdner, xr mares sense 4o presume prejudice despine +he
lacw of an obaecﬁoa for strweruce\ eccors because such errory
necess o.rih( vender a triel Q\U\Aumu‘t&\b‘l wnfair oc an wa-
celiable vanicle Sor c\e-\'ermidmj su'ilf ot nascence. . Thus,
RAP 2.5 N‘N’LA\@N(S be sctistied in cases of Strwctura @crac
Vie Bone-Club, Oﬁusc‘a Eu&'rer\n\q, ond Brlq\wman. Sraxe v.
bvdo\e,‘ctJ V76 Wash.2d4 58 153, 2‘\‘?. P. 3 TS (20\2)((.:115-:}»0{15

OMtﬂ’Qon AnA where ercer is Aot STructural , we MUST Conduct

a Ywo (oua\r\ g\f\? o5 M\a\ky SVS . v 4, at 15N,

\1



5. THE STATE INCORRECTLY ASSERTS THAT A~ SAME CRIMwWAL
CONDUCT ANALYSIS |$ REQAWIRED 1N MEREDITW'S \SSue

OF MASCALCULATION OF Rty OFRENDER SCORE,

The “sSame crimingd Conducy anelysis iy ‘map?\iu\b\a
Yo Wlerediths Sentence . The applicadle Stature in 1494,
the dete of Meredith's crime is RCW 9.9444.360 (formes),
The \sswe s “prior obfenses tan coacurrenly Should be
Countedk as eone otbease in Merediths offender scere. The

W\Qno\ﬂ"fb—(‘s, “same criminal eonducr” cule came irmto <trect
n \Aasg,

G- The standerd for a PRP un me metr by Mecedivh,

Where error a\\eﬁu\ in e ee,r&om\ cestratnt PRtiticn 3Ne§
fise 1o Conclusive presumprion ol prejudice, proot of the
ercoc «‘.\\Moma*i’c.q\l«.’ Qrovides (:roof» of the ?rcjud\ce . \a re of
Richardson , 100 Wa. 24 669, 75 P 24 204 (1953)

'[T}\\g cule estublished im Inre Richardson Lsupeal,

and restatedk in Vo re of St Pierre , 1§ Wash. 24 321,328, §23

0. 2d 492 (1832) - - Yhar errors thet are Qres»;m?ﬁvalv

vrejudicial on direcr cgpeal will 3¢nemih’ be presumed grejudiaal
a a PRP -- is snill jnoA Yaws, 1o re of Stowkwell , V79 Wn. 2d
558 oM , 216 P 2d 1007 (zow). |

T, CsanNcluwsion

Meredirths Convictions should be feversed pufsuant

18



Yo the arquments laid sutr by Meredith in otk Wis Opening
Bried and W5 Supplemental Briek and twis Reply Briek,

T, GARY B MEREDITH, Swear under laws of perjury
ot béo.shma*on Svrave thet the ‘c'er-cjo\‘n:) s Yrue and
Cortect,

Dared , this doy <f Juy 4 "“, oy

GARY MEREDITH
BOC W qEYTIT
Srrord Creew Cores crients Cenra
121 Consmanmine Way
deerveen , WA 93500

\a
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IN THE WASHINGTON STATE COURT OF APPEALS

DIVISION Il
STATE OF WASHINGTON, )
\
/
Plaintiff, ) NO. 46671-6-ll
)
V. )
) AFFIDAVIT OF
GARY D. MEREDITH, ) BRETT A. PURTZER
)
Defendant. )
)
STATE OF WASHINGTON )
. SS.
County of Pierce )

Brett A. Purtzer, being first duly sworn, on oath, deposes and says:
| am over the age of eighteen and competent to be a witness herein.

| represented Gary Meredith during his trial in 1996, Pierce County

Superior Couit cause #95-1 best of rivy iecollection, as weli as

44
T

MNAN A D ... AL,
-04545-6. To e

referring to the trial transcripts and other document, | can conciude that:

1. The trial court allotted only 7 peremptory challenges to each party;
2. The exercising of peremptory challenges took place at sidebar;

3. The defense exercised all 7 of its allotted peremptory challenges;
4, Had we, the defense, been afforded an additional peremptory

challenge, we would have definitely used it to our advantage by excusing one of

AFFIDAVIT OF BRETT A. PURTZER - 1 HESTER LAW GROUP, INC., P.S.
1008 SOUTH YAKIMA AVENUE, SUITE 302
TACOMA, WASHINGTON 98405
(253) 272-2157
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the following jurors, with a high probability for an entirely different outcome in the
verdict.

Juror #11, Seat 3 was objectionable/undesirable because the
juror's daughter was employed at Good Samaritan Hospitat where the victim,
Bobbi Lapie, was examined. Additionally, Good Samaritan employed the state’s
testifying medical expert witnesses, Dr. Bobbie Sipes and RN Michelle Russell.
RP 45 of voir dire.

Juror #14, Seat 5 was objectionable/undesirable because the juror
was strict. When the juror’s children were teenagers, they were allowed to attend
only approved, supervised group parties, church and school activities. When the
son was older, he could only attend family-approved dates. No alcohol was kept
in the home and this case involved alcohol consumption and associated
behavior. RP 22-23.

Juror #16, Seat 7 was objectionable/undesirable because the juror
only allowed group dating within church functions and alcohol was not allowed in
the home. Further, the juror’s children were against alcohol and this case

involved alcohol consumption and associated behavior. RP 25-26.

AFFIDAVIT OF BRETT A. PURTZER 2 HESTER LAW GROUP, INC,, P.S.
1008 SOUTH YAKIMA AVENUE, SUITE 302
TACOMA, WASHINGTON 98405
(253)272-2157
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The above is true and accurate to the best of‘myTecollection.

2
V4
s

iy

FURTHER YOUR AFFIANT SAYETH NAYGHT.

//

BRETT A. PURTZER

\ 62 ]\"'{/\/
SUBSCRIBED AN\B» N}Zv’pefore me this day of June, 2015.
§ \\\\\““ I/
E @Or'%é"'f,/\ )
2% Ry
Z >z °. | BZ
Va3 £ N@TARY PUBLIC inand for he State
9/’, Qoll"’lu.os'm \s‘e ofVVashmgton residing at Puyallup.
% e, mmission sxpires: 11/05/18.
4 h{qu|NG ) \iq)/ COMIMIS8ICH SXTH R P A e}
M
AFFIDAVIT OF BRETT A. PURTZER - 3 HESTER LAW GROUP, INC., P.S.

1008 SOUTH YAKIMA AVENUE, SUITE 302
TACOMA, WASHINGTON 98405
(253)272-2157




DECLARATION OF SERVICE BY MAIL
GR 3.1

, declare and say:

Gary Heeepim
, 201 %, I deposited the

L

That on the ﬂ ™ day of  Juey
following documents in the Stafford Creek Correction Center Legal Mail system, with
HeG~ -1

First Class U.S. Mail, pre-paid postage affixed, under cause No
Reply Briel +t» pecseral cesreuint

Fe‘riﬁqug’s
__Rterion ,;
Motien £o~r ?e,rmz,gfw\ To FtLE \cxrchlbg B&&F
addressed to the following: ‘
? oo
: A / Z s 8
Couct of Appels M &
! g s & =5
: = Ew o
LJ ..,/ = N
Stare of ‘&SWMGM ~/ 2 - %}gm
biv. 2 | £ T 230
RN
Py >

950 Roadusasy,Ste 300

I declare under penalty of perjury under the laws of the State of Washington that

the foregoing is true and correct to the best of my belief.
,201 S, in the City of

™
DATED THIS 9 dayof  Jary
Aberdeen, County of Grays Harbor, Stat€ of Washington

WITH ALL RIGHTS RESERVED. }%

saanare
CERTIFICATE OF SERVICE Gary Mered 1T
/) Pramted N
c/o[DOC &4 *7_ UNIT H4/B3¥¢

STAFFORD CREEK CORRECTIONS CENTER

191 CONSTANTINE WAY
ABERDEEN WA (98520)]

ot of Service by

- Declarati

SC ok
Puge tot'l
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