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TR. E.9.,Kot4Sous 1>F_PitivA-rioN oF A PE-RE.MF-rOKI C.1-tALLE.t4GE  

IN1 	\n/Awk-ktrd6-101.1 STATE. C..0 NISI' atrres p,ENisse.s‘st_s... eczikott  

y.liTI-kou-r A Sl-kovnrt& OF IMESUI>IC_E.  

An accuse.a ?ers on Vie‘s cr-131-er 	174%CsAi eTtate• .te% Se..1e.c.-ttnj cn exixaneted 

3%Ar1(  171  cci.r a..nd 	 Sim-son iKeritv.c.i../  ,LI*7(2 	 S  

rui-,cio LEÁ. 24 (09692st)'; StaXe 	ir6y 	a '614 , 8134.-StS,`2.44, 1".. 3a 1014.6.01, 

0.~...ruts. (as, 	; 	Const., ark I , Section 22 .. Art1c.14.- I , seean 2.Z 

c..ortrairis Stron5er ?retec-ttons ji,ko.ro..nreetn5 	ettv -to Ivied 6../  ;s1.1-y 	tit ce.olecol 
c, 	 .o 

trpttstitixtio".. 	C441-1.4& 	tif4  (6pr --ra elpear ctna actencs. mancktres 

ckece.ndo-nt's ?ersortak r..-ryie:qwcrioA ral1 sines oc 	sciecrtlen) ; se.e.  5-tate  4., 

,),ArAk',Gkrris -WeLe-r ,16,1 WIn.14 1189,896 n.2. , 22.5 R 34 °113(2.0 IOC:Text:ter roi-eficsq"  

Cyr •Juri 'ca  65/-11-5  'Arr  'rt."At 	5er":"̂ s al c̀iì k 	-*tan  •Clè Aer̀A tonst̀T‘tiloetl 

pere.-gtory 6-taltele 	ok, "nne.o.ris 0Ç  assu.etei  lint. sett veto^ oc cl.ru.VCieci 
1) 

LAAbstu-s-e-4 ',pal • 6atson, 976 U.S. cat 91. F..re." -rhouiv, the tijhr 	ftes-erne-rory 

C.1.“411tnys 'is not exialekti.i  rro.nte.9.4 in -tkv... COnstWation ,tie.perenn1or7  CAallenie 

Is 	 One- oc- 	(nor/.  linportiant cvrrsAkred to the accused . "Çoevr.e.r- Y. lini-te4 

Sves , 151 U.S. 3611p, 44011., 14 S. Cx. 410, n L. E. 201 (1V44),. 

SuisnmARY OF FACTS PERTA11%.11t4G  

Ser-4xu-Se "tudo alterneere- 3%....roc-s were. ermed.neAteA on PAttre-cli-th's 	?ckrie..1,-61e- 

IT;cd e...oust vua ran obkirtior, tursu,a4w 	C..t-R (2.4(e)t) 0-nri Crik Gis toVovAcke- 

tAertcAl t'a‘T6 el3Ver i)ere-rtorl C-Vta"rs 	5t(Lte 63Vvt  texemrori el‘caten.r51  
for eL oTa c,f 1G. The.. tem.1 vÅe 	 tnnAe. -vt xtrlou.v VrIcet  et.. -totzd of- 14 

percrf,crtori  cl.aleines woula be made G‘mcZikekb1e-,. P•R S. -Pne- 	cotkrt esrocteouvil  

cakoner.1 0A1/ eNe-n ?ecen,ptory tiNellenjes -to eat..Vi  c)0.01. 	to.ct 	ac.-Knouslecl3ed 

SeNtexaA tcre.s tiroujtiou.i ine.Sta.xe.'s SufflernentAt ges?on5e 2,etec 	anal. 

ls lup?or*eck I." -ow_ supor" aecla_rakion 	Breir Pus-tz.er, N çlìir 	tia.ttorneq, 

INAouoir) \-1-ts re./1ei..) 4 Fer.finervr -1r10.1 doo.onsnts. 'Acre-over -tkme St-4.te V%es intScereck 

O. ciecto-ra.ti.en cror" 1-644_1 trose.c..k.etoril-curnes ScANG.c.1,1-, ferraiet
.5 

 -t-6e nu.enber cuNd- 

rcs oc- ?ereenti-orit  einektienys \n INNIS case— 	cc- Resp.ii,10 

Mter 	froses....ction &j ckeie.nse e...xercIsa seven Re.rernfrory e..114kAcf.s ecke)n, 

on11 	lacors Vuo, bee." et.-qaclehea °auk seven unseke_c_te.ci jut.rors Cenno-Iner.l. 



The. co..krttnea 	 eUe the. ne.xt 	*s...rors, 1,1o. 35 za-n& O. 3,(03;11\454A-1-  cavralA3 

l'Aereditkn 	Cwortu.nit/  ito exerc.ise ks 	pe.remptury cl,mllenr.11ne Coact 5at 

% .exors , and Iooth :iutors , Mo. 35 and Mo. 34 , ciat t,erwr,a t &  

bus'ini the_ course a -the Ina\ 	:surer ‘r% seat 12. (Tutor tAo. 3-2) tdas elkcxisea 

GLe.. 	i1ltto_ss. 9," 1-14%. At tine e1ose of- the c ase 	c_outrA co-4-400,11 selec-ted 

ror Mo. 7 as 	alternate -to be excused. 642.C:ore_ ciehbetat'ions RP 003. Evo, 

3kror5 , Mo. 36 and Mo. 34, usere -e-rnpanellea 	Retit 

TH 	tRL COLART CAILEA, 	 'TO -THE RE.-CitoloREmEATS OS C..r17, Co.5 

r  
hfty ti 	eourt •sele-CTS CakCruite. ;rot% , IMO-CA% 	451Na11 	ent\-tIed, 

-to one peremptori chatkenie .cor e.a.ch a\tern,..re :11 /4,-rot- to be. se)e.ete4.m

(ei 

	Crik G.5 

ado.e.1). 131  mandatinj tht,..t 'reach ?arty 51-w,11 be emitted" -to aaaitie.".1 

Femenptory e.1,aWenies when the court seats alternacte. ‘trors, ti-Ne co

m 

	r

y

iL

.

‘e 'Is con-. 

S true..d 	4 fre5u-rnptive‘i irnev_rat\Je., a. ncl oeLtes t o create. 	See_ 

Sto_te 	Kta11, 115 	2.4 1412, ‘4%,,Itin 	1040 ((cog), 

eTÀ e-o r t Cal ka 1-6 alto's ge...reA;4 an &cdrtioetak e reef, ?tory c haele 

- tor eu0.1;tetnate- yo..roc de.seite 	fna.ncia-toryua 	oc Crik co-S , yet ‘o-  coded 

-Poo at-I-et-nate `s.trors 	"O've- pane.1. Adtk-trIc,n4.11.1 , 1-1.kose two &Acta *,iu.cors. cietiber- 

0,ta ir Avle. ve.rait.-es rendere_A- 

1),e, 	coo-rt's Callure- 	ou:11-,ere •to -the tiltec.tive. oC brik G-S constituted 

ynate_ricA cactu.re  ecor 
	

•n 14.e eStabVs‘,e," StanAartis ARptIca‘ko‘d.. 	e_xerctse 

?ere,,ortory csn..heles. Se.e- State_ 	S3ArA,. V3k, Vaa.sh. App.12/,‘S2,11-18 P. 3ti ‘058 

(aoo.0,  A v. 1 r.reer  ls e.ntitteA to have 

rnanne.r rer‘red 	; iÇ the selec.tion Ns not rno.Ae. St.klostamtkat/ 	manner 

ftttu‘re.d by ao, a 	rroe ma.y be elalenad. without SViottitrt3 ?re3uAlc.e, which La be 

ioCe.SU4nect.. 	i.vr jt 0.410 only be pre.surned taIne.,-, there. ha_s bee.nQ. nater-.0,1 ciepartare. 

crop., the statute_ . State v.  -1-in3dale, 117 lAn. 24 515 , 000, 81/ P. 2.1 850 (vicki). 

A mate_rial clepartare. Crow. the Statutorl  Scheme ;Dr se.1e_ctnj  O. ,l'ary fesutts In 

?Cesu.nqptive gre:y.taz,e._ Ceatuitio5 teve.rsa.1 and regnant:I tor ay.)itckci • at 602--03. 

PM I. See. Strcte's Aptendix C , Tuts,'  IFixnet C.Nwe..rt 

salowAtteA to a yi.r1 /41  SetecreA 'In the. 



	

\-1E. STAIE. ATM-PAM To MIS CNAC•A 	Og. C.o p•LV (Ass._ "Ts-sS SIVRotz• 

tke Sta_ces concession or o.c.KnoLotedrinen-t- oc: AiNe. triak c.ou_rt's error 

cle.yrotiA3 Mere-A:00o oC• \Its e.ervitked yesexciptorl c.\f‘cilke.nr , 	Sraxe- attempts tb 

or-  iniscAlaro.s.-tert-z.e. Ikrie. error b retilar.t:trl Tinok.t "file C-otkrt never eve" "dens 

iA•Ne petitioner Vs'‘s 	0,41e/Nie.• 'The Steece's asser-tion '15 Oc no 'import A.5 tiNe 
)1 	 ti 

terms 	y ea& and.. dieme.cl &re usect. interenc,_rijeaMy ft . S OrOou.S 	^text- 

fe5aralti yeremztory cAtcAenrs."-IVI•ts \citercl,atlek\lole usor "1s Counck -1-knrov..tot.rt 

enletad to-Se tAi.o. A oriole. exarrip1e 	•Cou.rta "kr. Golden v. Srate , aooto OK CA  

(0K10.. Cr•en. App. 100()  
I 

1,312. 	 OAr. GrAck" 11-ick1- The- tri.k1 couirt's error ae.proted.ry OC 

Stc.--t.crOt7  r'‘.511.1- 	ri'me ?erefnror., 6-Alen3es o-nd 	Coristitwhoetal ri3Vrt 

v t-ocesc 4 &tt, ot 1152. (ep1,44-is okAkieco; 

In -rs ttkse. 'Ott ttio.1 c..0%.*.rt 	Struct‘ack.‘ etroc 6.y ae.tsyic,5 Mr. 

Gokaen  the_ coenplete- arrakt of fereenrori  chatterr 	OnIcIn Vie wicks ant stked \coy 

OvAaNnornek 14....31, at 1155 (erek cA ck.S15 cit_ac,tea), 

Skironocnotrks c_arn-e).-r -15 US2Å , IDot'h 	er CO neotAS cle.nickl or -t4.e.. 

erroAe.okcs cikeyr'ikiation ot 	decenclo-"t's ?et-eon-tory clickklele or Stat %Atari ticiktr 

ex.e-rcASe 	Ÿererarorl ctlia.11e.n3e. const'o-ixtes re...tel.-I-Me. error tkinisoux a s‘nowini oC 

va,cler \Acks‘ri'io3to" ko.ka• 

h a (A-6 CI neaLi  , 	State tyllscharacteriz.es -the error a-S -trick\ e.tror. the. 

Slate's assert'or 'r'^"x a-^1 c'‘'e'ra error 
	(.1cktAkikeki CrIk (oksi (e) tv OKA, raxst 

trick\ error 'ss e.c\-firetki  Nncorrec--r. -11,1s error occusteS Giusirsj .t6e u.rtt Selection 

pruce.ss, not Auxin)k 	e-Senta-A4on oc 	case -to 	:rt-1 . Set- kAInes y- 

Erkurnol-ca ‘S 	AA C.r.1431)( Otktrigret eke"skil0ç nu.nr•be.r oÇyereolp- 

tor ctio,.11eA4s may Vitaill ct.CCe-c-.4 inte3rit.i 	ju.ry selection ?rocess • 

"1-1-1E STATE M1S-TA4SALY C-LA VAS THAT 1.1-1%. f...taSa.014E.OLks 

11A-ni VA oF A n----9•Z-MPTOR1 C-F1 A Lt-E.t.WE ‘S t.10-1-  A STRU.C..TUR.AL   

Sta.R.00. 0?. AMEStikoR P.E.Giutikit4G Au-coMA-rto RENE-CP.5AL  

V../11-1401AT A SHOVVip.IG OF PR.E.-TtItAC-E.  

-1-V‘C 	 Cc Mere-all-Ws rt51-it 	exe.rcAse. o. ye.ce-rrirtory CAN &Wetly_  



aftd,  io-ct1CiQate in the- seAe-c-tion 	a\t silAcor who cke-\115erate.  

Sttact-v.ral error Uncle-A' ViCsAkeiinston  

	

-The rsoÅ court's 	 oC -4te. ç tiirennenT ot- COX. 4.5  Innestlerly deletvea 

oc- 	iere,orrn Ct F%je. to 	\-%.e_ was entlt‘e_a and. 1n1s evortaAty-to 

e-x.erc..%se. a Ÿe-rerno-oci cLagenje. on ciA 'ecors livax ct...nde-nza a.. verdic-r- 	lnis 

"-me-r"." (:)C 	c*.±-r  -to -e-"e("44. 	?ere'rrory ('-"x‘‘erije-  c-onstilu-res  
revers'Me- et-tor without a sh6w:ni cc creykaice . As sv.ch ‘Narenless error a.nalysis 

dOe-s not owl/. S-tatt 	E-Vans , ‘00 	. Ate. 'I , /11-1 , 998. V'. la 373 (2-CCO.). 

-We_ Sure...fete Cou.rt explic-itty ackorea -tine r*...a.son‘n ot  Evans  in State. v. Vree_ri, 

143 1.4n. ad 913, 31-32.,24 (),. 3a  .23‘,(00).  r \fre-e-n 	rt ‘neAd -Orta.-r 	.r.rosS 

deXibera-te. o-na renaer a. Veralcx a.Vte_r 	Cous-t 11as innetopecli cien'kedtt cle.S.010,fit 

tre 0vort1 /4...nit./ 	e_xe_rc:t5e_ 	Repe,„-,00(-1  s1.6y.e_ 	tAlcirt he_ -ts enfit%ed 	erroc 

is 5i-rva-tur..1 and. reAmrsat 'ts retulrea s ld. , at 932  . 

‘noldIny ana top. a Evans and. Weeri ox nst c-txr-ttonal in lvieredith's 

ease- —11ne- tr14 co‘Art devrived IkAexe..aith oc- Wks c-131n-t 	exerclse. a. 14-rern r ocsf  

keine to L.J1nk.ln Int was "entItled" under C.rg (3.5.1Nne.  prern;se. oC e.?eren-ptory 

elluMen3e "ts -that -die ac.ccksea nte-a rwt identicya. spe_ocic loas1s on winicht0 

?articalar jw-or,, and theretore 	accu.sed fie-rSon Is not retared la show 

kharc. ?artAcula.r juror Sat On -One.c.ae.s‘,14sixta hame 6ezr,  e-xc_useA• 	oct  

1r% Vreact den yin3  t‘Ne accused line r;31-yr to exe.rcise c4.  Ÿerernptory C.1-‘ollerle to us‘vich 

Was env't+1e4 Is a. tA.n.:Larnental ercor ii-nderrniK,n3 the. inteyity oC line trial 

?roe-esc..  1.a., 0-1- ci3i. 

1n State_ q. C?)-5ra,1'34, Wvi.Ap.12.1, vilr P. 3a 105% (t.w. 2 2.000, the- trial c-ourr 

rnIsca?cAlea C..r 	1 	 cou.ntn3  an acceptance 0C the :143-1  panel as a. 

?el-ea-W(11c51  CAN„ktianle. resk.A.Itin3ì,Blra re4ev4n3  One less ?ere.nntory cino.11eruse to 

6)\-ii(in Vie was .e_ntitt.e43. tAnd.t.r  Crfk (o.Lt(e)(t)  0.44 C.rg 6.57,  1n revers1.,5  1  t%-t-is coux-r 

C-onclu..Jea 	INS ottr 	 Incts ‘1¢_la , Any innpairtne.nr o o. Tacky's 
A  

r‘ihtVb ex.ercAse. a. r_c-en-4cznoc-1  c..1na1lenje c_onstmites ce.Nre-rsMe. error u-Atknwft- 
a» 

SinoaAn3 oc rce..3v_kic.e. As Suc.1r., hacnaless error doe-s not a?ply 	elra vvo 

WA- App- 	13q(t.i.Ottni  S-ra-t-y- 	\freer. ,11-13 L30.2a art cis% twes,-.3 .State- siEsto.,nsi  

%CIO 1.)0n- App. ct4-  



txna 105i. a SlcA 	ins-mac-154e to Meredith , o.sweAl. As in Mereclith's 

case, the -triad c-ourt's nnIs'ateicatle." a a court rule- de.prived ZArcl OC o. ?ere-fhetor/ 

cho-11eny- 	hkich 1-ie- Was tau-4(AI  eattitle.ii. As Nei Wird / the e-rror In Meredith's 

ca_se reivAre.s 	 Gtv-tornatic.- reversaloCkis con‘rictIons . R.krii‘e_reviore ithe the.ory  
r 

oc 	c% ne. Sta_te_ v-otc-ers 	Lalt --most / the_ court's (e.rrorl  be.-re usa.s 

OVe-rS13kNi" 	 rtraCj ‘'Iou3 man./  gerern9tor1 chcAle.nrs \--IcAa been exercised by the- 

9artleS , 	nStitutes a ter se revers,le e-rror l.-Lnaer B1rd ,a.s well. 

Meredith u-se-cl the. S-esien ?-e.reen?tories rid Wa.s allowed. lloioever, vt .ou.r-t 

sat two adaitio"..1 ur0rS .v alternates and 1v1eredi-th was unable to e.xe.rCise. C1..vet-- 

eavitory challene. -to Which be. Was entii-lad. 	ckS 	 \ire.e.o's , and Bird's 

exercAse o-n entii-Xeci tere re% frior1  cl,iehense i.d&S Impairea const'itutinj reve_rsilAe. 

error witiNout a. S‘toc.orij  oc- rejudic.e ,l1Kewite , the defrivation oc Meredit‘'s 

entliled ?ere-on-tor y  ch...11e-n3e 1..14Ared Š 14ki..sCul C:61-tt- 	e.xercAse.a.Rere.nrrocl  

Con5titutin3  re.ve.rs-11..le error witho 	O. 5.$., c. taitni oC 

-t\nat 	ekeprivcet‘oe• 0Çt`kel"A's 	te-re""pt°r1 cA"""erne  

o. rin'tS a I? pti ccoti chn ct a court rade (a.s in 531rd) rather than a. yetis ekeellusti on or senIS-

readirt3  oC 'So...-tson (as \n Sva.ns- and Vree4-)1.S of no monnent.'llrie trial c..ot.....rt's 

tatlure- 'to adhere. to 

(-n- ti exe_reAse eL  teren,ttor7  chalk/lid to which he. wa.s e.ntitled reerites 

ne.i.) tcio.t. Vree.n,11-13 1..In.2.41. at '133- ; EN: 0..AS 100 1.0n. App. al- "774  ; Sira , V3to  

App. a-t 134- 

C..00trarw 	States 0.sserfon , St-a-te.  s.j  Vre.e.n Ns valia  

-Pile- 	Siqreihe. Cov.rt ì5.s Kivera. v. I.Abriois, sski  U.S. 1142,1‘2.,12..ii S.Ci-. 

Y-1146,,,i4S4a, 1/3  L-Ed. cL30-o(000ci),he.id 	Sta.-mg are. free. to cie.cide..., as a_ 

d_Atgs-Ç State law 	a. trial court's rnistat-e_n ctenial dc &?ere-0-1>tco 

d...halken3e. is fever-I'll:At error k>er Se. i iu corn?arison o various States' knoldinjs , 

C.ourt made reCerence to 1,36-shi r.sy-ors reCe.t.fle.nt e  Cr-en ,5-io.tev. \ke-e-rt ,1931 

"‘SL 	61t °111-"s1-(ctc)0/1̂ 3 

?e cern to 	elnallen3e). 

Since the CA r-t" 

Wa.s the result oi 

tt,e_ cte.a.r diirec_tive oc- Cric (0.5 and tr. deprive. 

cevers.a ru-le 	ti.e erroneous cla.nio..1 of a, 

tere,rvietory cl..allen3es are. 

tA.Vith;r% the. States' ?ro.fince 	Tam- or wit-VA-161d , A-1ete- rri-istay.en denial 

g:LY (axe.. 
0 Li 

re.tJ "hIcir 



Sta-te.-?rovickea ?ere-en rorl  c cte.ný aoeS not , 	ou.1- rn re- VicAucte 14.1e. 
)) 

Constitwt-10‘. , Rivera. v. IM'Inois , at 158  , tke. COv-rt , in the_ Ve 44...ra\ ConSfitu.t:Onga.1 

sense , ana. a.s the St‘ere. here. c.orrectli  cksserts , 	overrik\th the hal Cii‘f13 

0( kisS •e.Aftniyn't , 	E 	WS2(41" Cir.  114 	I 'tts 	plic..arton oc- the automatic 

reqeirscA CU.\ 	Vet-Ater-41 :lit..ristzrutience. 13.t..tet that 'ks 	no rnonten-r here in Keted14% 

S‘nr_e_ St ccte lava determine-5. -tine_ Cons.2.4a.enc.es  oC n erronecius denia.1 04o- iterem7-(e 

tor.;1c_ltakkent., 	v.I.Winats, 	and Washinso. afpellate cousts do not- 

re-11 on the tAkt1,,, Circt...stt -to deterrnine- state law Issv.es .tr re. detention  

57 n.b,  a5o t 341. 3S7(2.c.locf). 

trt 	t u)a.)4.2. 0C- Rivera v. illinu‘s  \nicks‘Nln5ton 	4:1- e Co ntinues 	 al-tem-to 

its trece.,te-nt that tor tu.rposes OÇ  state_ 1613.41  the ecromeot.ks den'tal oC 	?erect-if/tory 

ch all en we c..o 	 struct ...Aral or ter se revers\ bk. error. See. &mete_  v. clavanler, 

nio Wn-24k 261 ,4(0,28% 9- 3,1 ikaG,1134-35(a0m),  O. I:Post- Rivera. 	Ca-5e lo 

V5e.-shinrct Stokiwireene C.rt specAcallit  Cites Skate Si. V Ceeft ,11.43 ‘.4311.24.  

930 ("denial oc ?ece_rnit-tortf  Challenle. 'is 51-C u.cturat error)) ina."  \Jeri \-¢_ei 

C. k 0-ss c)C C...ases con. f) cis\ n3  St r utc-tur.i.1 error. 

inoceo,rer, other Sta:res , -kotkov-Vin3 w VinItea States 5uprerne Covrt's ?ronot.ancernent 

‘ct Ckwera v. -111kno5s rnaicin) 	ckear .that- r1.e. states that 	AKA./  an auto- 
.. 	• 

matic. rele.rsat 	— Ce-iktvera. v. IMIncAS 	we.re  iiierrnitted -t cio so, se.e. 

Pevik 	Hecv.er,  IS his̀ f. 34 (As, 442.-‘,3 ,c142 	Act 24s,eintst. 	-.1  

oc a. ?ere4riptory 	uncke.r l•leas yortc ìa.u.rnanclates automatic 
tr 

re ve rs a ; We. ercetve- no 1:a *Si s o depart crorn u.r e.tcyreceLtent-a.rJ. 110 

reversal u.)-1-thout re3ard. 	harrnles 

Isa f VOL4  (12.1 	2d. eit7,q2:7 (aota)(3"nten  the- \EN...tort-a-Ace_ oC terefnptory aiallenrs 
ur 

in Trate. .reiStru.ckence- 11.31e. conttnue -to aahere. 	the_ View 1*1-Ni:At , tor 9v-reoSas oc 

'tate taw tke errone.ou.s den'tal oC 	?ece.nnirtorti  clnalVole. retvAres 0.00matic reverSaL. 

S1nce. the Su.premte. CotArt 'in Rivera. v. Iltindis Stmna.. conclu.aed 1-tilect states 

o...re Çç2.e. to deckle LoVietIner O.r erroneoi.ks denla.1 irk a ?erest-iptory challeny cerres 

aCktbeniatic. reversal us...ncler state taw , and. vtrece cien  ri ‘13 CLOni (V*" 651  ck 1A":r 

Su-eV% a..  rellSt.x14-e- td\r‘der 	 onanclates Cuiztonna.-1-1 c. reve.rsal , noth"tnj 

\rs Wtve.ra.  v•• Ittinols  cktst‘kr6s kAlcksWsnIon trececlent: For thls res..son,-tise State's 

assertion that lYtereakilk's ceVamce_ on Weer, cot- cus auttornatic reversal ,Nota..s.e.41. 

livAt the tircjustitied cien14A oÇ &gereancesorit 	i 	Vtole-tec CPL. 70. 2.6 (I) 04.14 rettrei 

error. / ; 	 v. anspton, ii5-7 Mass. 



UAW', tr ctura1 error, is una.va-d‘n3   

DUE. PROCESS \1101-1:20- t014  

Stce 	cul 0.r3v.e.S the- peosi-tier, -t\-vn.t Triat c..0kArt e_rror 	04116- 

Sta.te-roJaeA rute-S Or statu.tes rerrdin3 zere.,)ptor7  e.11,11en3es \S not ta. violation 

Oc 4.0t. kAra States Const'it.....tion „Inclu&n5 Jute- c)rocess. 	ne. S-rate cites ?i,vera_  

v. lAttao-ts , 656 u-s• 	,12-41 	144to (2009) -wt co,,troeyr,„5 	 se,ier&I 

C.clustS , ‘4%cAuckle.3 Jera_ \f\ONie. enacte 'Or cAaxtr. -t\-‘at 	SuLdek errors res.nlin3  -the 

ecroneoLkS lite-a or Ioss 4- 0-n entit1ed ?et-en-I-tor/ Cncý c.a.n1tCCte. O. Aeklaan115  

ycotess. c-ohTs. 

In 	11-S- Stttre,...eCo.À.rCa-SeS 'cktO SS Y. OV-Xca\rto,na,HS-1 1s ,M13 S-Ct. 

101 L. Ea- 	Zo (1'11$ 	0-na U.K.-red Stat-e_s 	tilasiime.t.--Sakazar / 5Z JS304 , 124 S. 

774 ,195 	g-1142. (..0csca) Ain e Court-  %.Nit.tcl. n e 	C.c.s — Ross •,,n state_ 

Court ; KASAI ez. 	t.. Ve,terat court — the dePencto.nts used a_ teredrititori 

timo_ tria) o&r 	çç04OÇ dem; at jÇ a. -ot"--ea&sa thalterie. 

-the_reb/  , dick.ror" lose:.  a. ?ere,-,-,9-mr1  t-‘141temý. 

line_ ?Noss CoiArt 4‘eld that 6the (riyit' 1-o te.re.,)-Irroni  cht-Atenvi (cten..e.d or- 

a;red onti 	*Le_ deCe_nciar, A _oes not receive. 14.at 141Vot-k, state ta...3 troy-ides. 
ft 

iZeJ Ss 48/ US- a/ gl. ev-i 	teceWed a.\\Tci.OVA  GAN 0,,NN  a. CA4 alLbiaej 

erec:ore ìS ci" process ch.:le/15e -c0:t1s 	. , 	91. 

Matt'%nez.-Salaz.ar-  Co ttrt Coe% cl u..<14?-ct -IAN at Mar-1i Aez- Sa c.z.c...1" LOCLS  

e- 	f‘tA41,16er ot te_re^-iptor../  clno.11enr , re_ce-i„Eq ?recIselsy 	ceðe.„,k Icua 

Cillowect ; Cannot 1-eAc.,.‘21/  assert- a.n1  Nti43\4:4..tior, 44 1111S F'icti, A/hem/merry-  tit- 

clAxer rocesS. MostInez..- 	Suer,. 4.-< 317  (C-Wszi 'Koss, ct:t 	; See- also 

J. 1_11tnots 556' ULS, 	tSci  (Citin3 -1-4ut u-e pro cess anat.451.5 v..MArti A et.-5Clitac,-) 

In State Si ,  re , t 	2Á SI, 3c;',  3,1- MIS (Poet), the. Co 	1-‘elci that 

\r"er....av-sa- aece-r.claxvr recei.ed. the nur,i6ero 	eren-Netor1  e..1141.e.elcses ualcier t4  kituj 

t4,e try4A e_ou-rt aid. not de_rty 	?Cucess. Alt\qaut 	 A4 4N OT expressil  

rne_rytior. 14K. eirc...se. Awe. 	, it C:ites 	due.. 	oc..es- ci.r.e.tys'is tnDA/Astinez..- 

chLse's \-Nolcill, Vire , o.t 162-6,3  (cit-;n3  MarttAtz.-SiAcar.x, 

521 	311A-A5 ; 'Ross  v. OttAaNno‘ha, 1-Q7 	iSt 

%ft  ackortirN3 14".cir 



VAT'sOUS cf.-aero.A, courts 60....re. 04acesseA vAe.-r errors (ejorJn 3 ?et-erne-tor/  

c...1.1aAttles v't#:5\a-te. au.e_ Rrocess. Se.e- United Sra_tes 	Cicticer, 10 F.3d. 1314, 1LtoLs 6' Cm, 

tine Inokain
s
) oF Ross v. 0144.\notn 	V.-S.81,81 (V180) ;  Vans'icte4.1 

voto 	sa .153(91-'4 C:tr. )ct4(Au.e_ 	oCess ciprs were- iCio1c...1-ed Soes_ckikse_ "ga.nsicg-el was 

en tst`ted. -to 4e-nti Resemcitorl  ei‘alVenrs an he. Cecelved. only ten .11-iis State ripc 

pece,sptory cAuxk1erys *ts a- State- c_rea_ted.. Iiberhy intenasr 9rotes_trak by the.. Four - 

te.entk- knerIcifIneryt to the- C-onsfstation) • 	Post-  -  Neat 	ca.ses t ParKer a. 

NAkitS , P11-1 V. Supt. 	310 	.90to)( 	Ross es 	 ?as-ice-Cs 

du.e process c-A-waIleny L't1,5ince 1ne receive& live. clikeniper oC ?erenvory chAenjes 

i-o 	oas ent-erla under 14-es.3 york State law .1. Accord., e•.3.,,t.Sittout‘l  q- 

Vet-Arno-A , f40. 03 CAN,. 334-iS 1>LC. FIA(S.b. t4.y. *004)(u  Bec..‘L.u.se.. 	 1tas 	it 

i-0 	aennonSi-rate- That-  V‘e- L) as de?Clve& ck -One. Stextuto 	eScr.2A nu.mioe-r o(- 

ckkie-le-s , tiNere. 	1..e.o.." no due. roc..e.st ‘Itoke-rt-io" leN 	 ).); 11,r1e.7  

V-Ste? , 315 Fe,1 Aopx. 	iô (ioTM 	.20‘o)(-11rol\ow-ole.1-.0t,Uns of-  Ross v. 

OV-ke,Vvoir,c- 4%1 U.S%"(   ,(A)ViAe- 	1-9.Aexe_nco- -to %ve_r,... 	 5%.4>la , at  

71,e Wel-AA, Circa:it Cfiminai 	C.Opyet54.-r Q015 611aew ecuter 
crA

.
,t1

v_t_ 
 

tria.1 osurt 	...crn-ettrack a oke6-140,-ii- -VD exercAse. ce.wer 	 ec glerenntor1  

0.114."5e_s 0a4.-01.0ci zed toy kiA . 	 Str.,-t.esrt. Marti n ez.- Sal wa.c,e- 	F. 3A GS3, GS% 

C;r. 	"Th; s 	 AC-Irene-A 'IA tin".ted Ste-Tel 	(VLSI inez..-SoAca.r.r , 52 V 

120 scr. 714 (2....000). 

t.kcide_c 	c:ircu.rr.sfances 'here in  Me-rectit‘e. 0c tfleAA 	erroc n ftroqiclini 

In;en 	cetJer -Ono." the num,6er 

law C-cf• (os`i(t) ama 

c)42-re—etary c-V\cA‘zny-s 4"-"4"otl-z-eA. 	\A-Nas'n'ar'jt°^  

0.4-161,  tiNe ?e-rtinent C.0.)e 	 a6ove 

   

Mereclit1,'s citke eroc.ess ripts u-nde-r 	nSt-on C_of, stitui-(0,1, art. 1 1 .5.ectio„n 3 „ aria 

14.42.- U.S. Constitution „ A rne_nan-tenr ILI , were cle_ari7 v-,01.te4. 

E.OAKAL 	OISC-Tiot.1 VIOLATION  

Mere-At-On rrlaInta:nsÇ cka:rn -that Ws tpene.nriptori C6c.kke.m.y.. errOc- \i-tokatea 

\n'ts r‘ps 	etual ?rot ec..,r,oe-., and. tinu-s, 1S Conc-t-i-i-v-tional . AS a. aeSendanr ?Cos- 

ect.i_Te_a 1D-.1  tine_ Stect-e_ e71.43u.sInioroe., Meredith hcLs a_ riVir to be protect-el& under the 

Etat Protection Clause of the 14.Ia..Shinjto" CortititkAtioA, 	retuires the. SO-ev‘t- 

and Co. ; inc./ sec.--Tto., la.0360)(c.), c.,\ ear 11 State s VoLess wout& be. NI (:)1.0..t-ed. 



tre.‘tene.n-r a-S a-n1  o-rhe.t- person sznnilf,Lt- 11 slt-4.&ate“.4 	reneom 	1-1-it te.311-1(na_te._ 

ytkri,ose 	1e taw • A decencia.rit -1A VW.2.. Same. 02.,ca.c.--r cire4.4.4.-15A-c-ACeS O. 

in a. ceAony Crrnl trIal comerist4.4 	3i,Le-ors ?t,.,N 	tt.rflt 	ror , 

"Vee.A. under lOo.shimstoA 14‘..) To rece..-%ve eri2e.remo-ory e...114enys ?ursuo-rvr TO 

Cr IF. Co.i-t(e)(t) and, Cr?, Co.5. 	re.Lt 	serr0ne_ou.s17  irovickerl onty SeAfen 

SUCNN Ono-110-na2S • lIne. 	co,Art's tixitart. -to acilme_re_ to t1,2_ masula.-tory 

of aclixese_ Crinnintsti rules an 	Te 	Me-Airt.• 'One- SOIne- 0,5 a-n1 	?e_rson 

Slmiktkrkl Situ-Get-ea tA3ltiN re-sp.“--t-  o 1-1.e. Inificncere fixrease.. OC -tiNe 10.L.1 VIOkureil K2.1-e,kitt4i 

Ci )\AT TD ecc.ko.1 ro tec..1-NorN tknder 0.rtic1e_ 1 , Stc.310,, 12. /  a_nik unde-c-  The. Foeferrt-t• 

A rs, enck.-ne..nr oC 	U.S. Cons-eitu..tion. 

P11-Ortou31" rna.n..f  errors VI Ok 4% A tine ete-n1 cS- 	liR2-4-enncrt-ot"/  cAualeilse ase rot 

oc. c...onst:vherionoA cki,y‘e.nsion, MeXectral 	eStalokiS\ne.,-41 thm- 	t&rticulo.r ?e(ernoor7  

c.VIcAkeny_ crror in 	 tcie_qt.:04at-u2r, ac ns SI-ckl-Wcoetiy-cno-Adateel V..rennetory 

dnakke..ny — *.ftcAu.t-it_ck \n'tS Const1/2-tution41 due ?recess-  anct ecrak crOteCrion C13‘ATS 

Lkfaer 1-  he Utt...sVi'injiari Coast-11141-1a^ a..sla the- U.S. Cons-VvIuttelt. 	erg-or-  , 	n-t-na y 

-to 	AANe Sktes 0..SSe.11-\ Oft , *Ile. error OCcurcin
s) 

 clurin3  rYkreailAN's :plry SeAeCtioet 

9rOCe“ 'IS a Cons-titu.tionia1 error.. 

ME-12.F..b IT1-1 Dlt,  NOT WA‘VE- HO RIGHT-  TO E.)(S.R.OksE HtS SiGHTH c'e.RS.MPTORN 

CIAALLENCK.. 

The. Stale_ corre_c-cli  asservs t‘n,x.-r 	 oVie-c-i-  or C..tAt 

exror  to the, o_tte_nrio.-, 0Ç -tine 1-44.1 cou.rt. 	C..irc..u.rnStc..nc_es ao no-r s1-10‘.311nos 

Keizaitsn rtu. oe or haS an/  nt&n to 6,30:%ve. tn  ritr t 	s ei360, errVit\ea Rer- 

e.mirtory 	 4So.A.ie.r or 	ttl.1  o...Wies "to ail r131nrs or frive1e_cirs 	1-4.3tn4..1n O. 
Cf.  

?e..c.S 41 15 ‘e.arki  en-6-tAed o.mck ts t'iyik.entlepaNal &tut Vokuntary ce_1; n tu:oiun cm- a 6- 
r  

41PorrAtorosiot  v. Va.crners 	ç Co., 	tJ.App. QMS, ass,qxs taA  

tk2.7(vic( 6); See- ta-lso LIci5ner- 	Wainer, qs Wet. 2ct 44, 102., 	12-1c4cito) 

("011.1-ver is tine Intentionm.1 re.V.tur 1Atinent oC a. KnotaA 	Cov..rts 	tn e4er 

Ce.a_s0no3olo._ 	 cloansT waiver oc cu...naa..ment..1 	GlaNsex v- Un;ted. St&tes, 

U.S. (00,70 , 	5.CT. 1-15-1, 	CoSO 64'0  ; 	13 ,2_11evu.e 	Atrey,l03  

Q4 a.0 3, Q0r7, Gcli 	ci 	(Icis.4).  A la.c.‘c oc oblection atone 	no-r youncks 

ot--  &vao:kver, State- s,. 	I IS% 1.4.1n..24 '152_,LItycl / 334 P.3cL 102-2..(2014). 

1.P.SaiNie.r is a rnAtter of- in-te.ntion 	toe. lnce.rre_41 cram ove_rsir or 



/ or doubtful Or-  aniblrous Lc-tors , net -the louraen c,Ç dernonstratinj Waiver 

IS on lite. ?e-rson asserfirlc. rt has bee_noveÅ; 

1,0a:-.re.r1n 	h- trona a.n extress eticee_rnectf-  or toe. infe_rce..,1- trot,. 

circuLenStunca-s indicatin an intent to uita:Ne..... -Thus uta.sier se.ssentialtya nairet 

intention . ItAe*,jence oversiSht or iinour-tessne-sS clot-S not-  create "ii..-11te- infertile(' 

To re.Lnrish 	citr or 0.140,ntalo_ must-  6e ?roJea,  , ana• -the. loy-rde_n IS On Vete 

ea-rt-1 C.-kcitn-itn3 	bonntorow,...,  NI, 'Formers Ins. Co.., Vi On. A. at  sasS( I/wee-nal 

60-\orts omitted). 

Even thout Met-edit-V.'s AcCense. counsel -c-o:ilect. to ob-f.ct to lile• Arica cot.irr'S 

erroc, the.re Is no Ir.dicotIort 	tvlereArtAN 	 oC- and. Intentiono.liy anti, ioltknr0,,elli  

n 	sbeil ‘1IS vitt- 	trits 65%.1-1A, re.ren-l-vorl 	the...re-Core, Kere_ditIt's 

terennietory Cknallen3e. 1Ssue IS ?reserved. •V-or oitelkate te_trieu3.2  

FN Z. 'For InSt euctionak rxrposes , see. State 	?e-cterson , 14o• 6'7 cii(o - I- I  

rt  1- s 	 ca.se, Div\si On on. e1c tAtV.er_dt.u-se -tiNe ceu,rcl kick not- 

Show Qeaerson tAr14.4.1oÇ anck .trete-Mtst oncAki c&n goku-rti-o.t:Iky cellnetuls1'Nea Wt% 

1AnedJOflCsie.re.enrcetsi  cAno.kle_nrse. Liict.S e.ntit‘eal to kAnde.r C.-r-R  

?e.Aersort's CI3Snt 	Cxext‘se. a c7e.ren-trrory challetty- 	e_reor 

?re-Serve-A Cor afeeltafe- 	ie 	denite counsel's 	C..oll 	rc; r tb 

aireivtion oC Ihe -retaC c.ourt ReversaA witAnoa-r a. SItoutZn50Ç ?Weld-ice- vlas cetaired-

MC" 10.4() CIOR-S nay retie_rvt& Cou-Ct ron.itonsicl.e.rina3  at.)-thoritte-s Crted 

0.-A Ur% c01.00VSkiNed Cpvrt-  oC 	 I •weao otin'ion Or •ccoon \lieu-lino the cytolysis itnafi 

1 g-a otAKIOn (Ls 	 STake v- GoIde-n , 	1.4o. Atp, 	f..3c1.511(2002). 

067-E-c-T c ot4s-rt-riKtEts troEFFE.CTWE- ASSIST-At-ICE. Of CouNSE.L.  

Ivke.re-clifh 	tria1 attornei  Sceir Pu-rtz-e.r , was ine_i-Co-c.riqe- car c-o-ilin3 jo okir.c.t- 

to the. tr"ta.‘ c...ov.rt's error e.i-t-ina.r 4o,?.-osise. rtcai‘e..&to re_se.a.rch 	ant-az:it:Act 

CkAl.z.s tirvat 3o.re.rn -the- rettrel nuolber cceereenrory cholla...riles or trot^ kLst 

?lam overslih-r 0C those- rules . Seg. Sum Sr. ote 	2.,I3 ; 	Br. oc Pet.,Ÿp. 13-16. 

Rs 	ctikAiea to I.Jas1,-,nyon tVie 1n al (.1'..n3 t.i ta.aihr..i Kent a-4:4.1, 5-50( U.S.. SSG, ISO  

Ct. 1413, t'7 L.Elt 	a(o 	s o-ei Mrs-noon 4 a" olcA cake- oC sta_t 	onttv.- 

toric 	C&W 	— 	dat,i  to roglike et-Cec.-t-tge. as51sto..nce. oc Counsel iric1u.des tt.€. Aut./ 



TO  re-sè a-rc  °L" tell re-ie-4°-^r  st 	\r re Pers. Resrrp.int c,Çyu."-Chen3Tsa`i, 

133 	a& 411,44(o ,3S1 ?..3c1 138 (aist.s. 

\-10A 	uctzer conseious‘i  co..30..re 	the. rectiAlCernents 	Crik tKr. P 	been 

(eXt) arut erg (0.5, 	vro?erli wout..1 Vetc-Nt e- raised 0-el oblection clu.rinj the i.retriul 

C•ohotu/ -COr decld:ni  how man./ :r.rorT to Cali "1-0 	Nten‘re. LA,Nen 	:10.d.se 

explicit-1y 'made y.nou.sr% tAnciet 	ykrors wouta be. empaneheA a.nd tåtfel-en-TA-cry 

chaklene-s kaotad oe rnade 	, A-0o Receaysetories 51-ioct oc %Aut.  "1/4s certred 

c or Ili *kv-rocs - RP S. 	 aStra-t•er or tac.:6cat bene-fit "i?:3 own 
CeceAve a \esser nunlbex oc- ?ere-my-0c1 Ortc..kken3es 	Loh.er youfre. ent\ttect. 

State's osse.rth, 	"OS ter ex.ercis1^3 Se-Nife,n ?g_Cenript 	chvAtenr s, 

re- cieA-ense clecided not-  to ev..ercAsz itS k ast On 	Ç corr,Oe_teAy \nctccikratt_ CLnÅ 

ursecsurricke,..1. f CA-S tt.ere '‘s cNotkii,e-t) in Or OtrtSicke. 	ce-cora FO suclort ss.1.6% a r...\ m. 

kAttik (11r. Purti-er been o....)c,re. oc- A-Nne applIc:Aoke_ ruke or been made c/o...use \NI  -the 

friaA 'rile +(Icor Meredith was zettitAek tøe-Kexc‘se 

voou-kA. Vta•re coi75es-teci or Odteortt?t,02-4 	use_ 	 r4216-t1^% ckasallencie durinythe 

eaces-C‘ 51: et.) dg ?ere-mirror/ eha.lken3es ev\4-..ced. SDI Vits 5worr, O 	 deo-las-in" 
Cr 

-env.% LITheTri& otkrt ak\ot‘eA bn‘l 	ftetern?-tori chaikemes a eacArs eartl”  ama 

4 c..V.)osa vse 	 ‘)ee-n ego rael an additional iierepn ?tor/  chaUeny , ue 

would. have 	 use.ck it 	okkr a.dvo_n-ta5e. ‘7 ,if excussinl one_ of. -6Ne C-oliotat kisors. 

er exerc..-ksin)  all ?ere,..10-erl  c.1,,k1tenses Mr. rcatzer tknow;rikl 	‘ne 

toa_s aixtknonteA 	exvic-ted -OA 4.-t.  \qt.. ‘tio‘tXd. sir 1e .rxri SZlec_tion 51\eefr. —Noe 

State's a.sSertio" 	th:s 	e4idence -Omer -ti-se %so-rt./  has r-a.ticied 	Sattstiea, 

la31'141 	.4ar,/ 	\ c2c-ion 	ro ce s s .1s -, rn co-es-La\ -to -tAfte 	tt-k4.1-  N\e_teditt. 

baste res.earcVs on 	eortt- ‘S& criAt- 
p " 

essent\a\ e..xcLrnele oc unrea-sona0c- terlormance u.nde.r Stric.Kland . ninton  

Alckbeltne.v, 511 U-5. 	134 S. 	It.81,14S11 L.Ect. 	IA (2014). 

tAr. 	 aelAcierm-  Re-rCorrnance- 	c-cr13 to ceseatch and aRply Or 

assert 	 reAcqa_rvt-  rysters oiVV‘cAN. 	entiTke Meleaitin WS 1'1111 

eorntlernent 0C ?e.reenrcorsi  c%•,..ttenies contributed or led -to -the vet-  se revers'161e 

error oi tkere4litV• not receTivi (.3  In; 	corne\emenr Of-  c)eremptory elskIlenrs 

0.n e-ittin Re-repnrtutrit Ciwatenr, 

ecrofteou,s‘i rece\geci VeSS -*tan the. -%,(11 to...-,y\ernent oÇvererfTvory c6hl\eles 

tt 5-t-4_te lao e_crtlries hirn. 

An attorney's 13norance, oF a ?oirrt okw -that is •c-undoaelerrsa1 	1-,1s tase 

C.Oretbiried usIctt,tS ta‘kure. 



WIrt:c6 51-4.te taw T..arantees V‘ite.. 4  tJl-lere counsel's deCicient ?es-Corn-lance- Tesv-It-e.ct 

in a. 	rc ercor, ?sejuckic..e. A3it be. ?resumed...4  Mc &v.rv. v. Stent,urU,3 	34I.  

Ll10 	/5 (% Th  ci. -  	etc& Mat Jnen Counsel's r.A-Cer,...n.a- 	\ad to 0.n e.rror 

, \o,kr restuiretil ctu.connattc_ 

req-ef 	,” 	 env-vr also 	ps-estkoned Vor wrciose.s oC tine Stricicland 

0.-rkalysls). 

\s 	 oGke-terfnIne- allie-ther structural error 'Is Ÿre -jualua, 

there Cote_ , ct.Ssuer.11 	ca‘lute -lb 063ect 1...1Ccs eo 	rate 	de-c-1Sio el 0-c-tv,0A 

t•rep-dic-e- ne.ea not be_ s6 o tun. Owens v. klni-ted. Staxes,Lit3 F. 3c1 48.6'4(1 're-1r- 200); 

o-c.cord :3-0\nnson 	Sbere..1  , 58(4 F. 3d  iivt, 941(61*  Cm% aonct) ; 	Sab‘e.At-, kl 

asa 53 1 \32. ,a4la T. Id 1 IS (2012). 

t4t i'lArt-ze..(-'s cailure to esearckn 	apply cor assert the relevant Statutes, 

wet( ot.s his -Li14.kna. to object to r/Ne. trica toart's e-rror, e_oritr‘touted to ovici. resulte4 

0-- ?res\-kev•irtivel/ Rore3i.ulic-4a error , 	U.S c_onst'rtulion,Sly stiolutin3 telereditl-t's 

Suci 	vejr ri5lst 	eCCecve. a..45Sistance_. o C 	uri se.1 reciu11-11 reNiersJ 
, 

ferno.nd ttr-  o- r, krial . 

iks v.34_11, Mr. P.J.rtz.er's to..tluse. T olcklect resulttn3  ì cStrActural e_rror 

?re e.s.es Mese. 	?e-re,nrtor/  C_Ino.11e-ny issue Vet' 0.Anellute ce`sle-"•) - 

IF NIV...CESSAitsi, 	 PERErnrCoeN CAM.U.14C.A. E.-RAM% VIE-E.TS 

71-1V_ STAtst•PtkOS o 	-S  

101-iere. error 'is' stcy-c.tv.ra1, .0‘.(-  RA? V.ti  a.no.k/Sis  IS StrckI31•14orward. See. IStaxe_  

to_sce(-11n3,157 Qa.A.toiJ,ar 113 n.1 All P.34 gas[aocc:1,v)  Sta_te v. Pc“.(oNler, 

I/6 Ls3n.24 at 54i 	It A-n error ls I(kbeled stru.c.tur4 and resk....,,ned re.judicial , 

oLloois be. (Tna.nAest error akcec_rs,n3 a c_onsittutional rir:iy otN,e-r worS.s, RAP 

a.5 	OLM 	bLer 1 r Win otliaaIs be sceostleA b-o.J-s 	 hc& bee.n presumei.& 

c.c.& struct‘crol, e_rrors de.C1 harmless error 0.-Ackly 515 . 	Eastect;n1 	morzover, 

vnay..e_s sense_ to pre...sun-le prejudice- des?ire. trse. 	oc oe.ciinusIne.rk an ext-or 

is Srruetural because bl the time tdae have- c:te-c....:Aea ct.n ecror is stn.& 

have. careacii aete_cnninecl.. 	at it is oc- 	eLn ejreyious nat1 /4...re. 	"tt has 
p 

fen aer /2_4 'ONO_ 	r y lici trical uncalt o-nd depesved 	de.F.endo.nt or roaSIc... 

tioCbte-e-t-lons Lai 'An oui-  tan scs-, net C.rinni na.% p..n\sinpne.nt (noNt be. rey.rcke.41, CLS 

.+1-,cct 	"nest annencille- o harnnle.ss error armlysIs 



tAndarnentalli calr. State v. Tav-grne.r,17/0 On.241. at S4  (crot-ini NeAer 	Un'ited  

Starves , 521 u-S-1,8-9,1tc1 5. 	18a7, 144 1.-.EJ. 	35(199"0. 

Se Q. a \ 	In re. c'ers. ge.stra4at 0C VAI\ sc.Actro , 118 1,3a-s1a. Att. 457,46A0, 3P1 

Tim (aots). 	,& ersor,..1 re$tral(tr 	ne_r, 	-to olt.")eca- 

Stru,c-tkxra.\ error (tvA.Iic trik.1 rir violation), t1,e_ error Loo_s reserve.4.1.. Çor aine114.te_ 

rev%ew Re-I-11\o ner Co.:.sed 1neC4-e ctive_ aSSiS-tc..eve_d_ coC- ccerA ws-g. 	 CLI„, cbc ccmtnsel's 

• •rciise. -tne Strt(cturckl error civ.r.nj Sireet reAftet...) LOVIere Iteti-t'%oner 

Inc..ve- been ent.%4,--A -1"rz. ceve-rs.A oC convictions ; 	 ratea. 

MerectitWs strkkyru.ra1 eror 	rt eccoeo1 /4.A-s depriVatlon bkeniaA oC r 

Tory C.1•NoLl1eny meets i-1Ne. 5 -1-6.naards o RAP <2.5 a-s -111.kstrate,k almove tJ 4‘ Reel./  

Sr- 	‘)e--v-, 9- ".  

\MEV-Vs-CI-WE- ASStsTAtACE O APMLLATe Cou.145E-k; "FOR FA1L1t3/4 C2 

-TO 1kAkSt- Pee-trnt-coAl C-1.1ALLEhibt- Etkikoft. 	bAR.EcT 

-Ne. States asseCt1on Th0,4-  Kerects eater, oc- 	ro ne.o der  riVatiOn 

trN'ts ent-n-ke4  i'exen^vtorl cji'cL"e^"SI"iiia  ‘1‘"e' be.€,c't̀ s44tr  att.' chre-ct aPV.'1‘)``% 

?ositive..11  c-orcecr. 

kA/INenct.te.t1-t-xoner oç reltel 1-ro 	ikei-Sonal reSTroAnT VNisk.S ttlifrk VuLciG.?feAriOtki 

CI?Ortu-nill 	01:)tain pd‘eick.1 reArteto a-s ‘s 	ease witlac.claArn og Ine_Crective 

a.5s ist-anc.e oC o..??ellate co v_nml t4le. rerai lle151-yrenect Yca_nclo_rcl ;Or rekieS does 

Clot NIT% y 	Ce 	Restra-inr oc b'A\Vzsandro, ‘7S Was1,- A?Ft. 	0 ( C:t kln5  In re  

Pers. ercotrvr  0C C00.i-s, 	1A3n aa 123, 132_ 	e  3,1 32.1(i0t), 	steck.41, -to ?re‘fait 

on et (..1cArr oc ineCCective_ assIsrc..nce 0Çcourosti 	?eti.tioner wu.stclervIonstrata- 

-6-1e, rneett of any lert su.aeffacere cou-osel ralsect inckdetuo.rel1  or caile...d to 

ro-isa- and case) 	TL.aX It or '51e- t,aos 	 DY111.2-sandro 02r 410 

(e...itIrl  In re_ Peri. Res traAnt of tsletl,er-ton ,117 	g.21. '798,toi ,30co  

5ee. 	ce. ?er5.. ResTralevr 0C Korfis 	1.4n.2ek 157, Hob / 28R r.3a titto  (aot.2)(cAtin, 

150.;111s.Rolt:,1Di ns 5Z8 tA.%. 	54,285,12.0 S. C--r. 	145 L•tet.A  175(o (2o00); 	Ce 

c),2_ Cs . Restra.int oC bro.nr / 1SP 	2d, '715, 	/ too e.3c1 2st (aooa.  

To esA\SV, ae,cIolerr- ?e.rior,nanc.e loy a?eel‘ccte cou.nsel, Mefai-th pnLigr 

-ttickX 	awiallecte COLuwei Shoula /rICkvit. td.nown, 6-t-r 	 ratse.1-1,e. 

de?rVict-t;on oÇ o- peremptory ckallenle Asswa 	1-1`ts direct- a??eal. See_ 	ce. C'ecs. 



RestraiAnt ot Morris, 1-1(0 	at 1(07. To estodokish ?re•ju.c.l-K.e , Meredith ynast show 

tilo-t had oi,ppei(o.te- counsel included the peren-qtorl  chal1enje ksS%ke.n In'is direct 

tote..re.JAAN, 	 receAve_e1 a. ne) teial. See 1,, re fers-Reltwierr 04  

I•le.-Orkexton  1/7 On_ 7..d Oir 80%. 

Mered.ith's appellu.re  counsel / To-rne5 LobSe.n-r. /  51nould iue1e.noi...sn to fa:de-144z 

Error / as 0- rhoCOÅj exciJninci-tion oF the record, or trial t-r-cincr'širrs, izotAci 

ckeo.r1if  resieete-ok tho-t the tçiG c_ou.rt , unecrivocallif  , caouAdi (ae 	 a-tat-a.1 oC 

?erernttorii  Cl‘a.ltencses or 1140 ?ere-nip-tont  CANallcnrs less ti-Ne...n Lollar is rettre.ck 

undie-r C.rR Gii-11(e)(t)  and CrR (o.S" when the_ triaA (ncli.Ldes 	oLlternate 

-tot0.1 wefts ctx.lculateol and coe4irn,ed duriri ihe ?retrica 	14-iixt "Wow f\ec-c- 

on fhe.. re.c.ord. See. ik? S. 

C..oni;tei.ryt -to e•re..rit  ykry tria1 as-e R.e.rernirrotif  cho.henjes . 	C.ou.rt nag. or 

51-otut-42. 5oVernInD  the nuan6er oc ?eren,etorl  chollen3eN tt,e. Court-  15 retureA to 

V.Ach tctri-1 ltoS re..mckined unc.1sci.nri. -Cot man/  lears. kAle..) a trial court C-dAs 

-to cat-were to the retulrernents oc- the ct.koplicalzle rule 0...nc). ernoneoLislif  oLCCords 

de.6."&an-t- in a. Teioni C.rifv‘inal trial o- lesser nuni6er o 	re,?tn  c6Att..ný..5 tnc 

he. or $1,e. Is errrit\exk, it constitutes a. 5tru.ctura1 or ?er se reversilple error. 

re_nnedi  oC auton,artic reste.rsol cor thi% error \,a_s been a constant-

kJ/L. rt5ton ?re cede.nt , 

C.onsiaesin5thQ.. Virni-t-eA cÀs oF errors (4%.`tch fer-V-e_ au.tometic re.versol 

S‘lot..3‘n 	 irek.,4c,...,sack,&S errors rey..rdinj 	ctliotenestr and e..,ces-c-isiri oC 

feremrror.i  challenrs, it would 6e rriore tho-n reci_sonoi(ole- lo bel"ie4e- AA'Nos-t el." 	ixt.t1 

0-trorneii  ‘...1VtAn ciee-odes oc esc?v_r%ersce in Uu-Shinfron ofe.ellcerc low / LOot.kld. 	" ctoo-re. 

OC 5u.c.V% a.n error and. e-ennedir  and i....)ou.1d ea_sit ki  atscover such a-n error,tincer's 

Ovo.Ceirt- 	-Ave tronScrirt, to6en cof„loin.4..s  tVie. rec.orci tbr ?resmilin3  or unnno..lole. errors. 

o..trorne y's 15norance O. & i>oinl-  C,Ç letia3 14sea--  `ks Vu-nderneni-4A -to h•is  co_se 

Cory-16;4,exl irh hstoitureto?erc-orn, koo-sic resec.,rrin on that ?cirrr is a tu-sint- 

eSSential e)carr,9le oC Us% EccSonct.Me_ ÿesiorrnanc.e. U.() tie-r Srri 	arta  . V-Vt ni-On 

/ 5-11 U. S. 	134 S. C. k Oi  I / 	1._.EA. al 1, 
tkereartvs  {)ere.,...,irrorst  ckaIkerle error Was oispc.rewrn tise record, arta 

LobscAz. e_ndowea, 	niarly years oF ex:le_rience 54.0vA(.1, ltave. a IscovereA. 1-61s / 
error Witin rnin'innal eKort and r.-ksed, the issue wMe...red-14;s direct-  aweoil. sTke. 

Sto..-s-e „In -rts • c_onclusion c..oncedes 	tinls tkrivaneirt 6:( stcctirl 	0C the 'is sLies 



rols-eot in this ?ortion oc tile. ?RP were Known , could &rut shoula haye loee_n 

‘n the, direct atfeal. 5e-‘2. St.kpp. Er. a ResP. ,p- l2- • 	"1 
	?ronary Issue. In 

Ws dare& .a.p?eal wa.s cerrdinj pe.rernetor/  c-1,\Aanys : tal,ether the- States clIalkeir 

Vio\atecl. 13ot-son v. 1(entur..v...f  . 	at O. 

'The c-aikure. ot Mr. Lobseryz -to raise tilere-th's ?erernpi-or1  c6alkety 1.isuer 
1) 	Cr 

tA3a..s not 	proclu 	Oc.cx 	Srro-te.5ic- or tactic_al -1-hinKin3  aiut 

Me_reclith eic t 	opt.ortunitli  T0 Ir‘ove -the •error ckee_nneel ?er se ?re')u,k‘c.lca Of 

alrec.t ckcovectI . See In re ?ars. 'Restraknt 	Ora.nje_ ,k52 	- 

Mereattl, 	scktiscies the 	 r_cc-0,--„ance ?ron5  oS rhe 'ineFCe_c:t.tve 

O-SSistartce 	r--0 ,A-nse1 'revt \171 S‘u.),..3kA) tk-ka-t- counse1 	have_ Known -to raise_ 

tht ?evern?tor/  r-Vtalleny- isskLe in tAered6-Ws direct etepea1. 'Sea  n re Pers. Reytraint 

ot- 	kkesankno , 5vira, 	472-  ; in re terS. 	Vrra:.n't vi-  enorris, Sqt-GL, cer 
e 

Once_ 	yetit'ioner ho.s shown cleticient pe..r4ornnance he. (( mu-st- aiso Shouo 

That there is a. rea-sonable ciro6o-‘0Iki-ti  tknr..-t, but q'tf" counsel's u-nr-o6_3sion.,..1 

errocs , -tAne resu( o -the_ rocizet,l;n5  Looat& 	 asCeretyr. Pt ceasoAct.6‘. 

prob031k4i  Is & f rob..6-11;47  suCCILierrt tc kmd,erne conicLence in 	out-co:vie. 

1-kinton 	Alal.a.nn , 	L.E.4.1.1.c.l at 10  (tuotini  Strici4anck ,410(0  U.S. at (094). 

\rt 	r re. Pers.. Re.stra;n1-  0Ç Oranr , supra , 	1314 , tine_ Couct held tiukt Oran5e's 

trica 6s,-, error WaS ?reSiArnc•tiVeki core:r441:kc_la.l 	-VV.ia-1-  tnìs afnelt‘n-r counsel's 

c-o-Aute Alb raise., -tine \ssue 	(ilea% coos 	 ent et,r1A ?re jtkaiCal 	el not-  tke 

?rocky.*0ç stratecc or-  tactic..k thin 

o- new trick\ 

Supren,e_ Crt ck.I-c-treneck -t-he 	e llok‘tinj  In In ce Pers. (Ze_sTra;nt 0C  

Morc'ts 176 On.24 151, IV. 2-s%3c5 ttc  (1-02).  tn Morris  the Court-  held 1-hot- tlte 

?e_titioncr estv...h1.\st,a T rejkkaic_e 6ec_o_u.se. TI-te.. result- 0C his ct-trect- aiveal would,. certainly 

\lave been JAC-ere/yr hock his anellcere cou-nseA co-\ sea --14.0_ 	 iSsux_ I  a. 

?resveky ?re..3v4,..4.1/4 	 error. -We `Sto...1-e hoc" riflorr'is 	 the 

error at- -rrio.k. À. 	k(02.... A do-I-encio-nt tnv,sr liaVe Icnt) IAA ay. oc Ot. ci3t,t- to Waive 

. "Lk. ct-T I kri  (c-itInj State 4- bu-c-tk•eli- ,ILli WA. 	i'os-07, 171 P. 3a gm'  
c, 

0...nder \-V.s \necCer_...r‘ve, assist-0,_ncia_ pc ci?ekkate  counsel cleckn, because the error vsov,Li. 

renne‘l/  tor the Cailure Was a cernand 

e 	was no a‘scussIon oC rflorr\s' ?u.13\-“.. trikt 	 ore i-Vmt_ CA o St.tte. 

Cind 'that Morris Oaive_,.1. 	 -re a. 	 , monis , ar  LA,e- ao 	
, 

kn 	 Oranie  ,-14‘,2_ Court- conclaSe..-.k .thar Morris - entitled to Ce.lia- 



hiklee.e.a presu-o-iea preykalci.1 oa aireot re,rieta. Ñocie.ater ?reitiAlce. coula 

est";.\s‘'ect • Morris 174' 6•14 -2-1 ax 16"0, 173- 

VIDU'ns cL(11 \c'T` 
ineRectiqe-o..s srce Cko.çio-V0A--e- 

 

Oran e and. Morris  are Ins-tractive_ i 	esedirll's 

cou-nsek Issue— As u3cts 	c...a.se_In Morris, the_ 

St-c.4.1-e_ nor 	 ok,le.c-tel. to the error at tria\ o-nA tA Q..Ci 	ckla not-  tAlaWe. 

his riiki-t -ta 0"N en-ri-Oeit Re_re_enTtorl  r..-1-1Aenr or waive 1-i-is riihrko ex.exr...:ise.f‘t, 

l‘ne ?ereollt-orl  chakken)e_ -error In tkereclith's 	o. e-r so- re-sv-rn pf"lekl 

escor. Ra& tAe-tec-kith's evataxe- cou-nse..1 raised. this ‘ssae on direct revie....o i ltereLlith 

va cult!. 	receweil ,r‘e.4.4 	Beca v. se he usenkka haNte rece.i4eA a. new triuk 

Kereilliket ujr̀ ' Pce.ea'c-e-416‘i \'‘\, 	c°""si" t‘LA're- 	r"2-  ""-- Re-rea"?"ry 

\ssa.e. on clirec-t anea.1. Here., as in tflorr'ts , wiNexe aincala-ce. cau.nsel 

to ra.lse. a. 	u31.e.re  pre:r.44;ek. tzoi.ad  hcare. ‘Dee-n ?resu.n-te4.-1. on chrecx rev;e0, 

0- csetitiOner is entitte.a to Ce_Viec on collateral reArie_vi. See. .Morric,su,pra.,a-t161,.  

Turninj to the sec-oild ?eon oF 	ineiCectWe 	 rt,nitt tes-r, 

NAO-Ve 	entitlea to the loeneCi-r ti.se 

?er se erecc 	 re_versal ru.ke Car 'this error on aire_c_t affeul and fernwvi,  

c-or 	ft-4,i. Se.e_ in re. Pers. ResrmInv e,C-• Is'fille.sa.na.ro,5apra,a.t 411-1 ; in re Pers.  

Re5tr6..-sn-r & Me:Onerton ,si...pre, at to2  ; In re  Pers. ?...estm...nr o Korris ,Suvczt, at 113  ; 

in re. ?en.  Kestrairit of-  Ore.acje,  sutra.  e  ut t  . 

Me_reikith's Sixtk lkinenct,ent- rip-to ecq-ectose_ a-ssisturice. 0Ç  cou.ns.el tog-S 

41°\`'-a  1'1 	aete-t"- Co ‘Anstt 
	

Lobsenz's, ineAcweiite ussisrance t-or 

kalrij 	raiSe 	 Treyx(1;6at error ca direct review, Mcre_vii-TAI is 

etvti1ite_a 	a çe..e.rsa o kt1 CoeiNlicrioni anck. remand, c-or twit° trial. 

MER.VotTi-t's S -cie.LAO-rtAKAL. V-Kikolt ItsSoqiit.s.s A  PR.t.surnrriors of PIKE.7u.bic.E 

1-ItS PEAsoivAL RESTRAI141-  TETI-m:514  

-The S-ra-l-e akte3as 1-1-tccr Kere.a.i1AN tettAST šVwv., CAC:1%4a\ c&ria Subsroaltiza 

te.rsoeu.A.1 re.srmirst kw.tirlon to kis 	cn õÇ l-Cone-MI5 

tier-WO:60.m OC a. ?erR...."-Itorl  chalk/Ay., desp\te tte. fax..*- that the error iS G- 

Strixcturat e-rror 	?et- Se reArersibte error. le% i-kfte- C.4-tso- lite- State- clteck, 

irt re. ears_ ResTrcvsnr o C.ocj f i \CM Wri.2c1 1%5, 	,3,4o 3( 810(2-0t4), tiNt. ()alert 

pulokit_ trial ripr error aria not r\se kt o.. Stra.c..turo-1 re_sumptive. tre:rs.cit'cittk %civet- 



Nke.recki-th's error Is cl-istlrirshaIole. The. c.rroneous a.ri 	rdePeNalicuN 

erVerrte...a. ?tr fe.orntor%, eteta.114...ny.isu.nectuIvocati.1  0... StTU.c.4%1T0..1 e.rroc o.nA 

akulals cons'iaesert a. yet-  se. yre.'suA;e.iii_l Cr re 1 under Wash-41ton to-ua. A 

au."-t rec.-Ci4Vni 	ke• s s es" nosn-sber oC y e re ft-, yto ry c &It e 	what he or she 

is et-I-tilted has ao ?erer.--iuetA or actua1 berseCit-  , c.ontroxy -to the. Circ.u.I.-IstaeNces 

in C4131" 	 cle--rerrviinea 	kiv.e..lif  12e.(Nefri-tred. c-vcrn -the yrwo-te. ves- 

"rionInj 	c.kru,..rribers. 	Q.inc ckeRrtved oC even one. ?eremetocy cinalle-n3c 

v-kokaxioci 0C cc 	G (4() an C...r ks.S will alum/ s result 'irt 	triya:irmerst Dç 

a cleCendo_nt's rijhr-  "to exerCASe, 	ATM. re 0.1 9to y 	 c.c.,"-tin3ear On exlmaustion 

oC a11 elsakte.n5e.s *Wet-  the. i-rlat CJOUrt dIci allot tVie- S.-Q-41E10-1T, C.4nstit..etin3 t-evess- 

bk. error 	iou O.. shousinj oc• ?TerA1ce.. 5i-oxe r.'aird 13fo Lan- App. 12.7, ItZ  

Os% (Div. 	200(0) ; Sta_te- 4- qmen , 143 COn.l..d 423,26 P. 3d 23(0(20,0).  -Tells 

e.eror Is vcesumed ?re:v.441 t..4,1 oft a;recr rea. o-n d shou.la koe ?re s urn eA 

prekecticiat in ea PK?, o-s 

Under c.,nrrotla. 	e ce. deist 1 	?ersonal reStratat Ike:rctioqes c.an peeqocil 

or st,e. sINows (l) & C.on5t‘ti.x-Vtone.1 error oC tine 4-er•itx.0 -filte -tinr.d- 

ta.v.S41A ac-tv-o-1 a-nA SulbS•ro-n-v.0.1 	 ; (a.) a. non consti4rektiondkk exroc 

r‘hte.te_ry.t1/ cause...4 a. 	 orilscosincusa, oc 
	

; (3) a. ‘irnsitext 
 

number oC Lonstitu.-t-lonta eCrors k+31-te...re ?re'lv.chce in'Ile.te.s in  vie. pcoo oc 

the- error 1-rselc , 5ec In re. Pers. Restralta- 	e•race_ 114 011.24 Ii35 ,1343, 280 

P. 34 1t02_ (2.crta.)(explani  tVtat Ct- yeritione.r vsho ?costes iriec-ec-rive assIsto.nre 

oe counsel necessmetl( svioLos vrevaAlce_ on c.ollate_rek Ce.fteu.3) ; (4) 5-tructuroA 

ertors resuttirt5 'in autonqatic.. reve.rsi6le e-rror.  'Irs re. Pers. Rest-nit:Int OC StbeKt.aelli  

pri On. 243 SS8,(001-02, Tilo P.  -3a 100/(20:3). 

tsticrext•oh's erroileous acyrislat-ion oc. 	yerennytor/ cinolke.n3e error ctelnitely 

c'etAls Into the_ Vourth ea:m(30r/ 0C- struc_turaA error ressiAtin3 	ai..t.-roenatIc re.stersall  

cits Irrto -the tt-ord. Cate-yr:I / as Meredi-th ha.s atteleci ct- 

in eCtectpie a.s Ss's-ranee o 	s et 6 r ToCiVi „3 	res ease-11 a_r4 assert ot-??ViceMe- 

rnandateri rules 50.1ern\„1  yeren-,yror./  chaVienrs am& itn r0 Moslie_ct -to tVie 

tric.kk touer error aC coallel o ro.ftcle. in reitusreot riusinkser 0Ç. pe.redenterery 

c_1-.0.4n3es , o. 	 error .%nherInl a conc.lu.sWe. ?re5L,,n-Rtior,oÇ?rercnce.. 

addI-tion Keredaih tq4“ raised o- me-ritortcus cid:tr." 	‘neC-Ce-c-rwe- °Lss1511"- ĉe 

avettecte counsel k-or c-a.'ikure -to raise- tikereaHh's erroneous cl..cyris)cii-i on oc kt5 



efrvitkedl ()et-en-tit-tort!  ts..116.11en3e. art Ctirte-r °Anent e  tah..c.h rnai C-sit Into -time th•trd 

c.a.A-42.3orl, 0,s 	. 
e 
[1311ere Is no slily& ru.le -tinet_t o. ?ersonal fest-r(xint petItloner must SI-tout 

11) 
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DECLARATION OF SERVICE BY MAIL 
GR 3.1 

I, 	G401 /4(  tAERS__b (TH 	 , declare and say: 

That bn the  at  day of  MARCH 	, 2016 , I deposited the 

following documents in the Stafford Creek Conection Center Legal Mail system, with 

First Class U.S. Mail, pre-paid postage affixed, under cause No. ki 6 (0 t - -  

SUPPLEmEN1—AL 	ZiMEE FTtTtr.. LL  

addressed to the following: 

CAAV.T. oF kPŸEALS OF THE_ 

Sr 	of WASH 04 6-1-0,4  

\)‘.1.,  
S-O S(k.OAt.6111, 5Tc. 300  

-1;,C--0Ank ) \-Nitk 98401 	,QA u-102._ 

VVELCE CO u.1,1-e-y 

S 	lAt-ZolA AVE_ S  
c.(00r•N CiLl  

I declare under penalty of perjury under the laws of the State of Washington that 
the foregoing is true and correct to the best of rny belief. 

DATED THIS  .2 	day of 	Kilitcm 	, 201 	in the City of 
Aberdeen, County of Grays Harbor, State of Washington. 

WITH ALL RIGHTS RESERVED. 

CI-AK? KE-4E-b crw  
Vhcti 
c/o [DOC •  u44-111 	UNIT 	,g -10 Co 
STAFFORD CREEK CORRECTIONS CENTER 
191 CONSTANTINE WAY 
ABERDEEN WA (98520)] 

tiC 01.1 - Declaration of Sell ice by Mail 
Page 1 of 1 
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