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THE ERARONEOUS DEPRIVATION OF A PEREMPTORY CHALLENGE

N WASHINGTON  STATE  CONSTITUTES REVERSIBLE ERROR

MWITHOUT A SHoOWING OF PRETUDICE.

An occused pecson has a f}shf To partidipare in Se.\e.c\-‘mj an empaneled

3\1\\( \a\, 'Qot\r and wpartial means, Bartsen V. Kemucm! 76 U879, 85, ‘\oe S.cx.

12,00 LEL 24 6a(1980) ; State v. Trby 170 13n. 2d §7T4,884-85, 216 P. 3d T4e(20w),

U.S. Const. amends. @, 14 ; \Wash. Consr. act I, section 22, Acticle T, section 22

coentans $1'ror\jef‘ porections juo.m.nree‘mﬁ e df)—w To trial b’ 5‘“7 Yhan the fedecal
* 4] DY
Constitution. Teoy , 70 Wa. 24 axr BIH (ﬁjhr T agpenr and defend mandares

defendant’s fefsonal pacticigation In al\ stages of ety Se.\‘e.c:ﬁon) ; see Stare N.

4 »
Witicums = Walker | b7 Wn.2d4 889, 896 ».2 , 235 R 34 A3(ze \o)(‘:jre.arer protectian

Lor Jury Trial r‘-s\m-s wader actricle T, sections 2\ and A2 Yhan Fedesal c:onsﬁ'n.mor),

The pefemprory c\fu\\\enjz s o “means of a.sfuﬂnj e Selection of a t{ua\i(»\ed

and Khabiased K| ” Baxsen, 476 W.S. ar 1. Even *rhous\-. The Fighe o peremprory
c—““\\enﬁa S nov "-“?\\f—’\ﬂj (j\u\fm‘re&d in The constaution , the peremprory a\al\enf

-~ < . ”
s One ok the most imporrant nshvs secured to the accused. Poinver v. United

Stares ,\H1 U.S. 396,408, \4 §.Cr. A0, 3¥ L. Ed. 20% (\sw\.

SUMMARY OF FACTS PERTA\NING TO ERROR

Because Tulo alternare jurers were empanclled on Meredith’s Jury panel , the

4rial court had an o\»:\‘\jaﬂon pursuant to CrR et(eX) and CeR 6.5 to provide
Meredivh with e_'.b\..f peremgtory (‘.\\a\\mse: and the Stave ef\:)hf yecemyTery ‘d\a\\eujes,
$or a voval of \o. The il :)udse exphicitly made W& Known Thay a Yoyl of 4
Premptery C\\a\\enﬁes would be made available. RP 5. TThe trial cours erreneocusly
alowed on\\l Seven geremprory c\'\a\\ef:je.s ‘o each ?a(’h’._“-\\s fact \s ac&nom\ec\sed
Sedecal times T\'\rm.vﬁ\ou:\' The Stave’s Supplemental Response Briel, ¢p.9-12 , and

s Supported tn the sworn declaration of Brew Purtzer, Meredivns i\ aworney,

-‘;-o\\ow‘mj his feiew of pertinent Hrial documents, Moreover, the Stare has profiered

L4
& declaraxica from ¥l fose cuoc, TJames Schackhr, f€3au‘dinj “he Number and

. )
exercise of ?ertmmnl C‘na.\\enses in this Co.se_,' Stpp. 3;-_ ot Resp., .10

MASvec the grosecution and defense exercised Seven geremgrery c.\nod\enﬁzs each,

only 12 jurers had been emponelled and seven uaselecred jurets Cemained,

p §



The court Then empaneled the nent Ywo rors, No. 35 and WNo, 34‘, withour a\:(:ofd‘mj
Meredivth the 0pportunity o exercise s Fnal peremptury c\m\\e_nje. L The ‘Lou& Sax
\H Jurors , and looth jurers, No. 35 and No. 34, deliberaved to a Verdiet,

bur‘mj the course of vhe 104l ,the Jurer n sear \2 (Tvxor No. '39). Was excused
due 4o Macss. R? H4l. Ar the close of +he case ,The cours fundomly selected
TUror No. 7 as the alternate 1o be excused bebore deliberations . Re £03. Berw

jurers , No. 35 and No. 39, wece empanelled the petit jury.

THE TRAAL COURT FAILED TO ADHERE TO TMHE REQUI\REMENTS of CrR 6.5

A“‘i Time the ctourt selecrs alternate \)urors ,u[eladn Rurty Shall e earitled
o oM peremptory c.ha\\e,naa for each alternure Jeret e be selected .”‘ CeR ¢.5
(emg\nas‘-s added). ©y Maa&u:ﬁnj that each Qarty Shall be entitied” 1o additicnal
pecemprory c\-.a\\enju when the cours seats alfernate jurors, the Court mk s Con=
strued as “presumprively lmperative and ogecates Yo cleate a c\u\-Y.” See

Stare v. Krall, 125 Wn. 24 146, 8,881 R 24 louo (laam).

The *rial court falled +o0 allor Meredith an additicnal peremprory chc]\eaje
for eath alternate Jurer despire the tnandatory \o.ns\ka3¢ of LrR 6.5, yer it added
TWo alternate jurers To the panel. Addcﬂot\al\Y , Those tTwo added Jurors. deliver—
axed in he Verdicvs rendered.

The 4rial court’s failure 4o adwhere To the direcrive of CrR 6.5 constitured

[( .
a “marerial dqu-mre Qrom the established Standards apphicable to the exercise

ok peremgrory ch«d\enses See Svave v. Bied , \36 Wash. App. 127,132, 11§ 0. 34 \0=8
(aooe A \mjem*r is entirled o have Ws case submined 1 a jury selecred \n vhe
maanner re:tmred b‘l \aw ; it the selection s Aot made subsfan‘ho.“\’ W the manner
fequiced by law, an erroc may be elaimad witheut s\now‘mj prejudice , which will be
presumed. Bur it will on\7 be presumed when there hes bean a marerial depacture

from the Statute . State v Tinadale, 117 Wn. 24 545,000, 817 ® 24 850 (1aa),

A marericl depatture from the Sratu:\—on’ Scheme Yor se\ecﬁnj a ;)un’ cesults n

presumerive ?(’e:su:“c& ('e.ttu\r‘ms teversal and femand tor aew +ral. \d. at oz-03,

FN A, See Statre's Awendix c, Turv Canel Chatt



THE STATE ATIEMPTS TC MISCHARACTERIVZE. OR CONFUSE "THE ERROR

be,sq‘.re, vhe Stave’s concession or at‘—Kr\aW\&:\Semenf of the frial courx’s error
&ew\sm\s Meredith ot Wis eavitied peremprory c.\ml\e.nje , the Svare attempts 1o confuse
of mischaracrerize the <eTvoc \97 ('emax&‘\nj that “The court never even ‘demed’
the petitioner his e'\jm. cha\\en3e .»’“w. Staxe’s asservion % 6F no Import a3 Yhe
terms “depr‘wu\" and “demed” are used \n‘kerchanjea.\a\s{ 1A a4 Synonomous Centext
(‘eﬁaro\‘\ns Qefempiery C,\\u\\t’.r\jes. Ths '\nTeIQ\wamjeq})\a usaja s QounA '\'\nroujho.n

M\'r‘\ad case law. A ofime example s found in Golden v. Stave , 200 OK CR 2
(OK\G.- Ceim. Apo. 100() :

“we agree with Mr. Golden thear the Trial court's eccoc ‘;ie_pr'.vea’ him of hic
srm»mm’ \"'\3\'\1" T nine peremprory CRa\lewyzs and Wis Constitutiona ﬂa\fn Yo due
plocess of law), at W52 (emphasis «Aderb;

“ VA twis case , the thial coury caused Strructura\l etroc \'>\’ (Ae,n\l\ns) Mr.
Golden e complere acray of peremprory (‘.\ma\\uxses o whikh he was entitled by
Dlakoma Yauwsy ar 1155 (emphasis added).

Whichever Synsnomous ceatexr 15 used , both the ;’.r(oneou.s “denial” 0 The
e foneouts “Mr\\lo:\-\on” of a defendam’s pefemprory c\'\a\\en«je of Staruvery Fighr Yo
exercise a Qeﬂ’—m?\'of\( d\a\\enje cCenstirutes fevecsible error Without a shou:;nj o
prejudice undec \IJDS\';mj\-nn \aws.

'\d&’\fmna\\\, , the Staae enischatacrerizes the error as aﬁ’(’"m.\ efror.” The
Swxe's asseevion that l(a.n\, a\\e.se.:l ecror in aeg\."m:) CeR M (?:) W This case s
frial e_tror” s enﬂv'e_\..’ \nCocrect. Whis effor occucrted du.r'nr\j The Sur\' selection
process, nor during the gresentavion of the case v the ry. See Mines v

Eromoro , 653 ¥ 24 66T (‘3\1—N Cir. \‘(8\)( Ounﬁj\vr demial of Ful\ Aumbar of vereme-

*br\’ cha\\mse.s may Vitally affect 'm-resr"h' ob “:)u.r\, selecrion ?(oce.ss“)

THE STATE MIASTAKENLY CLAMMS THAT THE ERRONEOUS

DEMNIAL OF A PEREMPTORY CHALLENGE 1S NOT A STRUCTURAL

ERROR OR AN ERROR RERUMRING AUTOMATIC REVERSAL

WITHOWT A SHOWING OF PRETUDICE

The depcwaticn ot Meredivh's rfq\-\f Yo _éxercise a pefemptory challenge
=4 v T ¥
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(Lu\d Qusicipate in the gelection of all jucer Who deliberaxe ia Wi c.asb S a
M J

sttuctural etcor under Washington 9fecedent.
., ;

The ¥rial courr’s misapplicarion of +he sequirement ok Cc® 6.5 imptoperly degrived
Mecedith & a fecemprory c\no.\\e:\jé to Which he Was entitled aand his oppoctunity T
e.xe,rc:\“se, a peremerocy cka\lenje. on all jurors That rendered a vecdicr in his case.

N\», impaicment ok a party’s c‘:j\n— A0 execcise a Qergmefor7 (‘Jna\\mje Coastitures
feversible eccoc withoutr a S\'\Gw\nj of Qre‘)uA‘u.e. As such, hacmless ecror analysis

does ot aw\\l.” State v. ENaas , VOO Wa.App. V157,174,298 ¢ 24 ’573(1000).

The Supreme Court exp\ig‘at\.( O.Aoy're.& The raason‘mf) of Evans n Stare v.\Vreen,

W2 Wa.24 423,931-32,26 . 24 .Q3G=(éoo\). In Nceen  4he court held vhar i€ 'S.Lroars

delibesate and fender a Verdicr alver the Court has ‘\mqroqerw denied the defendant

the oppoftunity © exercise & Qe_mm?-br7 swike © Which he s entitled the ercoc

is Structural and reversal us retu\rul . Jd. ar 432,

The \no\clinss and \05‘\:. of Evans and Nfeen a® instructicnal in Meredivh's
case- The tria\ court degrived Meredith of Wis ﬂj\m T exercise a gecfemprory chal-
\0139, to wWhich he was  eatitled” under CeR 6.5. The premise ok a peremerory
challenge s Thar the accused need nov dentify a specific basis on which 1o chal-
\emse o pacticular jurer, and therefore ,The accused person s nor required 1 Show

thar « Par‘\'\(‘.uh.r Jut‘or sat on +the case sheuld have been excused. Td. atr A31.

\nsread, de,rnllf\j e owused the (‘;3\'\1’ fo exercise « Qeremproly cka\knje Yo uhick
he was envitled s « Qun&a.merﬂ'a\ ercor undarmin'-hj the ?m—ejrit\l of the ttial
process. 1d., ar 931,

Vo Stare v. Bicd 136 Wn. App. 12T, M P. 3 1058 (bw. 2 .woeb, the trial court

misapplied CrR G (Xa) / Mis‘l’aken\vﬂmun‘ﬁl\j an acceprance of the Y1y panel as a

Petemprocy ('J'\u“enrf, , resu.\ﬁnj in Bicd l’e.ce'w‘mj one less geiemeroty chu\lu\ﬂe To

Which e was eatitled under CrR oM e)) and CrR @.5, \a revérs*ms ,Ts court
concluded * l[A\S Sur Su?re,mz, Courr hras held ,( A"‘l impairment of a Qatty's
(\3\'\1 Yo exercise a pecemproly C,\na\\ah‘:r Constitutes (eversible ecrot without

»
" Bicd V26

a $\r\ow\r\3 of prejudice . As such, hacmless error does ot apply .

Wa. Ago. ax \3"\(1\&0‘\"{‘3 Stare y. Vreen , 13 Whn.24 av ‘l%\(tu.m-\nj State N Evans,

\00 Wn. Ap. ax '7'1'-\\.




“The \no\din3 and Voge of Bicd 15 lastrucrive to Meredith, as well. As in Meceditivs
case, T™he tcial coucr’s misagplica¥ion of a court rule deprived Bird of o pefemptory
c\'\a\\enje. t wWhich he Was \aw@u\” entitled, As in Bird , the ercor in Meredith's
case (‘e‘iu\res an automoric feversal of his convictions . Furthermore |, the 'H'\eor-’

o which the State proffers thar AR MOST , the court’s efroc herfe was an
o\lcrsib\\-r n m‘-scouni—\nf) how many geremprocy c\r\«\\e.nsas Vad been exercised oy the
Qarties ," constitutes a per se fevefsible error under Bicd, as well.

Mered'w;n used the Seven peremptories he was allowed. However, the court
sot two addivicaal jurers as alvernates and Meredith was unable 10 exercise o pec-
emgrory Qha\\el\ﬁz Ao which e Was entitled. Just as Bvans’, Vreen's , and Bicds Fight
1o exercise an entitled ?tre_mq‘\'or\' Q\\a\\enie, was \mpaired c,ongx-‘,f\.u"\nj teversible
ercor Witheutr o S\nowh\J ot Qre")u&lce ’ \i\ﬂew‘\sz,'ﬂ\t deqdua.ﬂon of Meredith's
enxitied petemerory c\nu\\ense Yepaired s \awsful c'\f)\-n— ™ exefcise a Reremerocy
C\na\\easa constiTuTIng feversible error Witheut a Shewing of prejwdice, e facr
Tthar the deprivatien of Merediths ea:)\m\n Q?.\“emp‘mn' c\na\\enje was the resulr of
& misagplication o a court rule (o.s in Bicd) father than o misapgplicarica o mis-
re,aA\nS of RBatson (a.s a Buans and Vreen) is of Ne moment, The Irial court's
Failure 4o adhere to the clear dicective of CrR 6.5 and +o deprive Meredith
The (‘13\-«- To exercise o« geremprery c\na.l\u\ja Yo which he was enritied re:tuires

o new teial. V(e?.n, M3 Wn, 24 at 432 : Evans, 100 Wa. App. o1 TTYH y Bicd , V36 Wn.

’

Agp. at 13M.

Contrary Yo the State’s assection , State V. Veeen s valid law .

“the W.S. Supreme Courr in Rivera v. Tlinois, 556 U.S. 148,162,124 S.Ct,

A4, 1456, V73 L.Ed. 24 320(:10001), held thar ¢ States are free To decide, as a

marter of $tare law, thar a Trial court’s mistaxen denwel of a peremprory
v
C,\-\a\\e.r\ja_ is Ceversivb\e eccor per se. In its Comparison £ variouws Staves’ \'\o\d'\r\js,

e Court made ceference o \Aa.shinj-'ron’s Qrecedent, c_'n-r‘\n3 Stare v. Veeen 113,

Wash. 24 ax 4471 -’51(aw\\,\n3 Auromanic feversal fule 4o the erroneous denial of a
fecemprory Q\nu\\ersje).
«
Since the Court in Rwera held that [\:leca.u(z (eremerory d\a\\enjes ofe

within the States’ plovince o Yfant of withheld , The mistaken denial of a



State - provided Qafem grory C\na\\enjo. does not, witheut more , Viclare vhe Yederal
n
Constiturion, Rivera v. TWinois a1 158 , ve Court, in the Federal constituvional

sense ,and os the Stare here correctly asserts, e_QCe,c,ﬂveL( ovecculed Yhe ho\A:nj

of LS. v Aaniqoai , 46 T. 34 \\32(Q‘“ Cie, \“loﬂo) ™ WS uu(;p\iu;flon of the auntomatic
J
ceversal cule in "&AUA\ :)ur\sQrudence.. Raut Fhat s d no moment here in Meredith

« . R
Sincte.  State law determines e C.onseTLe,nc.e.s ol an ecronecus denial o(l[a. pecemgy-

»
‘tor\;\ tha\\enje‘ Rivera v.TWinos , ar V52, and Was»\\nswn appellure  courss do nor

fely on e Niavh Citcwr to detecmine syate law \ssues. \n re detention of B.EE,

V12 Wa.24 37T a. 6, 256 2. 34 357 (2009).

ln the wave of Rivera v. liaows , \:Jas\-.‘mj-\-un Staxe Continues @ adhere to

irs pfecedent that, for purposes ok strave law, the eCroneows denial of a peremptory

c\qa\\ense constitures structural or pec se feversible error, See State v. Paunmies

76 Wa.2d 294 M6, 288 Q. 3d W26, ll3‘\—35(20\1), a posr- Rivera v. Tiiners case n

which e \b&s\\lm\)ﬁon Su?reme Court Sqad\c'\ca“\' ces Svate W Nreen 3 Wa. 24 at

A30 (“olen‘.a\ of peremgrory c\\a\\en«3¢ s Steuctural error)B noa "\lan, \imnired
)

)
cluss of ceses c.ompr‘\s'mj s¥eucrural ecror.

Mocecover, ovher States, ‘Q'o“ou.\’m3 the United Smres Supreme Court's Qfenouncement

wn Rivera v TMiaos mav n3 W clear Anat. The States that opted T apply an auto-

matic ceversal cule — ?(‘e-R‘NQIa v. Minehs ™ were ‘)e.\'mi‘tretl T do so, See e—.cy,

People v. Hecker, 15 NLY. 3d 625, 662-63 ,A42 N.E. 24 248,417 N.Y. 5. 24 29 (2010)

(m”ssnken denial o6 o geremeprory dt\a-\\enje. wader New Yeork law mMandates automatic
reversal ;" we gefceive no basis Yo degary feom our e.x'\sﬁnj precedent, .. and hol&
That the unlusﬁhed deaial ot a Reremgrory C.‘nc.\\o.nja Violates CPL 270.25 (2) and fe«(u’\fts

A}
fevessal withour (‘e:)arA  harmless error.”) ; Commonweatth v. Hampton, H5T Mass.

62 M , 928 NE. 24 917,427 (aow\(g'wu\ he \m@ortance of fefemprory c\,.o\lenﬁes
n Swmve buﬁsgm&anw,u[wle continue 1o adhere T the View ‘\’\wad’,“‘o\’ purpeses ok

»
stete law , Yhe efronecus denial ot o peremeptory cka\\{ny Cequires Avvomatic (evefSal).

Since the Supreme Courr in Rivera v. TWingis , supra , concluded thar States

are free Yo decide whether an ecfroneous denial & a Qeremerory c,ha\\enje ce_z(mres
automatic reversel wnder Stave law , and precedent in \»)a.s\w'ms*mn holds that

Such o pristake WUnder \oo,sk\njroa law mandates gutonmatic ceversal , no\—h‘.nj

in Rivera v. Tliasis disturss \&\as\n‘«nji-m ?recu[en-: Yor this Ceason, the Srate’s

« 3
assection thar Weredirh's reliance on Vreen Yor an automaric reversal , \oased



”
upon structucal eccor, is Uu\a.vck'\\\n3 s Ungersuasive .

DUE PROCESS VIOLATION

The Stare inaccuravely argues The (oposition Thar Trial court error in apply-
\na State -provided fules or Statures rej“““nf) eremptory c.\na\\enjes' ¥ not & Nislaxion

of the Uniped Staves Cnnsﬂ'\'uﬂon,\nc\u&ns due geocess. The Srate cites Rivera

¥. TMiaots |, 556 W.S. Mg 129 5.Cr. 1446 (Zooq) n cantronﬂnj s \Ssue. Bur several
Cougts , '\nc\u.a‘m3 Rivera , ave made w clzar Ahat Some Such etrocs (‘e:zjxrd'\n:) The
ettoneous denal or loss of an enitled Reremprory C,\Ac\\\e,nﬁe can viclure o defendants
due Qeotess (‘\3\“;,

ln oo WU.S. Supreme Cours cases, Ross v Drlanoma HET WS §L \DB S.Cr. 2273,

\O\ L.Ed.2d Bo (mz\ ond United Stares v Moacrvinez—Salazac , 528 US. 304 ,\A0 S. -

C,‘l’. 174 45 L.Ed 24 TI1qA (’.Looo)J e Court held ia cach case — Ross n stare

coutr ; Martinez -Salazar a federal court — the defendants used a pefemptacy chal-
lenge B cecrify the trial courts eccroneous denial of a for- cause c\\a\\uja. and,
ﬂ\efzbs, , did aor “lose” o QUemp‘\’on t\'\q\\ef:je. »

The Ross Court held thar the ‘r‘\jm‘ 1o geemptory Chellenges s ‘demed or
'\mQC\'\reA) only if the delendany does not recewe that Which Swave law ()\’cv‘triest‘
Ress, H87 US. ax BA.  Bur he recewed a\ thar OWlanema law allowed bim , and

therefore Wis due process c\m\\usc j;o:\‘\s.»‘L&. a} a\,

The Muttinez- Salazar Court concluded that Mattinez-Salezas was accocdked

The exact AQumber of gecemptory c\-\c.\lanses ,n (‘ece‘nl[incgl ?rec'\Sel7 what Federa Yaw

Mlowed ; e cannot 1’@.(\&\0\7 assery any Jiolution of Wis Fifth Amendment ri\j\m

Yo due Qrocess." Marcxinez- Salazac, Supca ax 3\ (Cl‘\"\:\ﬁ Ress  ax ‘\\) . See also

Rivers 4. TWMaois |, 556 W5, ar \59 (caﬁn3 the due Qrocess analysis in MuFtH\Q’L—Sa\:.m)_

L

lo Staxe v. Bire , 45 Wa. 2d V52, 34 ¥. 34 1218 (Qoo\), the Courr held thet

becawsa defendant feceived vhe number of Qaremg‘ror.‘ c.\rm\lcncles wnder the \qw,

the Thial court did nov den\, Wim due pPrecess, A\‘f\now‘x’\ Vire did aor e_x(,(e,ssiv

Y

Ce R
mention the phiuse due Qrocess, ir Cwes The due pcocess analysis ia Mactinez -

Sealazar ta adegring That Case’s holdiag . Fire , ax Wo2-03 (ciﬁnj Marnaez - Dalazar,
5% P.S- ar 3\ Ross v Olanoma, 487 W.s. 1 (1a58).




Vorious Kedera\ courts have addressed whether ecrors \’eﬁo\f&\n3 geremptory

c.\na\\u\ses violate due grocess. See United Srurtes v- Baker \0 F.3d V374, oM (‘i"‘tir.

\qc\’s\(c.mns Yhe ho\thv\5 of Ross v. OMlanoma ,HET W S. 8\, 89 (\‘\8%» - Vansicxel w White,

\bl F.34 453 (a™cue. HCH)(Au_ Qfocess c;j\,m were Vielared becaunse Mansickel was
enved o Tuenty Refemgrory d\a\\tnﬁes and fhe teceived only Ten, This state ﬁ3\w
Ao pefemprory c\na\\u\a}es s a State- cfeared \i\aarh, interasr Qrotected \ox, +e Your-

feent Amendment o The C,ansﬁ"mﬁm\). Posr'Rwera v. Thineis cases ¢ VParxer .

¢
?\'\1\\\9: LN E Suge. 24 300 (wtb.d-‘l. 30\0}( Ciﬁnj Ross . Olamoma , &t %4, (Pa\'Kaf'S

due process c\-\a\\é.nsz st bl ,Slnce e Ceccived the number of Qremgtacy (‘,\n&\\ujes
W
o which he was entitled under New \/om State \aw. ) Acconl, e.q., \bi\\oué\n\,:‘ g-

Peclman , No. 03 Civ. 3345 bLC FM(S.D‘ NY. «Sloo*b(" Because Yw'\\\ovs\n\o\;& has Failea

o demonsirate That he was deprived of the S«—x\n«-or'\\\’—qrescr‘.\oe& number of
) )

c\r\c\\(e_njes , There has been no due process Violation in This c&se..); Tu.r\rﬁ ~-

Esrep , 315 Fed Agex. Bb17,870 (lo’” Cie 20\0)('\10\\0\»&1 the \'\a\Air\S of Ross v.

Delaome ,KET WS ar A, while ma&\nj relerence v Rivera u. Thinas } Sulla , ax HS3>~
The Niath CGirewiv Criminal Handbook , Copyright Q015 ((Y\M\r\ve«: Bender

e

and Co., \nc), seerion \Q.OB(@Y:.)' c\aar\-, Stares 3 &glv.e— Qrocess would be viclaved

it o trial courr pecmited a defendont 4o exercise Qe.we: than the number & ()eremp—on’

) .
c\'\u\\e,nf)e,s authocized |a'7 law, sce Wnired Stures v. NMartinez - Salazar N\ B 34 653 658

»
(qTH Cit. \qqg). This \'\oldinj was abfirmed 1n Wnired Staves v. Mactinez-Salazar, 52% U.S.

304,120 5.Cv. 774 (2000),

Under the Cirtumstances here in Meredith of 4Aria\ court efroc in Qroxl'ﬂdil\j
i with Qeue_r than vhe yumber of Qaremqvor-.{ C\r\c.\\ze,njas authorized \n\( Wshinj‘tor\

law , CeR (a.“l(eYO ana CrR 6.5, and the pertinear case law cited above ,

Meredith's due process r‘-j\nrs vnder Washingron Con stituticn , art. |, Section 3, and
=4

the W.S. Constitution, Amendment \H  were c_lea.r\\’ viclated ,

EQUAL PROTECTION VIOLATION

Meredith maintains his claim that his peremprory C\r\a\\enje_ ecroc \olated
s r\ﬁ\m xo e,atua.\ provectrion, and thus, \s Constitutional. A< a defendant Qros-
ecuved by Yvhe Staxe of wush;c\j\-on , Mecredith has a Figar o be protected wnder the

E(tua\ Protecrion Clause of the wa.shinjton CDnSTifuﬂa:‘\’ which (e(tuires the Same

B



Treatment as any other person Similurly Situated With respect Yo the \esiﬁma.\-e.
Qureose of the law. A defendant \n e same @xacy circumstances as Maredirh
in &« Qe\am, ¢riminal teal comprised of V2 ,\‘)urors / Q\us a2 alrernate Jurors s \Tw.runs
teed under Washington law o recewe erj\wr peremprory c‘_\na\\enf)o.s Purswant Yo

Cr& (M4 (e)(\) and CeR 6.5, Meredivh Was erroneous\./ pfovided only seven

such Q\\a\\enjzs . The trial courts failure 10 adhere 1 the mandatory direcrives
of ¥hese ceiminal cules aad frear Meredith vthe Same as any ovher person
s‘\mi\av\~1 Situatred Wirh cespect t© the \ecjﬁmam purpese of the law Violured Mereditk's
\“UB\N\' AL ao(uu\ Qrovecrion wnder arficle |, secmon VL, and wader the Fourteenth
Amendment of the W.S. Constiruvion.

A\ﬁ\ou.j\n many erfers '\nvo\ij e denial of a peremprory C“A\(wsﬁ. ofe nov
of constiturional dimension, Meredith has estadblished that the garticular Qeremmor7
cha\\enje. ecror in YWs case = the degrivaron of his Staturorily - mandared pefemptory
C\r\a\\ei\:e)e — Wiolared Vs Constitutionsl due process and ezcm\ grorection c‘\j\ms
wnder the \Ams\ni:\jﬁoﬂ Constifiction and the U.5. Coastitution. Theeekore, Contraty
A0 the Ofate’s assertion, the ercof OCQurrinj Auu-inc) Meredith's :)u.n’ selection

. (£¢ N A
Qfocess 1 a  Constitutional ecror,

MEREDITH DID NOT WAWE WIS RIGHT TO EXERCSE HIS EIGHTH PEREMPTORY

CHALLENGE.
The S+tate c,o(rec,tL’ GssefTs that deferse counsel Sailed to ob:‘ecx or call
The efroc %o the awearion of the Tl court, But the Circumstantes do not shew thar
Mecedivh Knews of or had any intent 1o Waive fhis ﬁs\w t© s eis\nt\-\ envitted ger-
emprory C\na\le,nje,. Waiver "orc\inar‘a\\’ apelies to all r\s\m-s of er"we\ecljes fo Which &
pecson s '\e:)a\\\( eatited” and ‘I8 the renrional and voluntary re\ini\us\me.m of o

»
Known ("\3\‘“’{.‘ me\)NSK\L v. Yatmers \ns. Co. ; BH Wn. App. 2‘13, A55 , 4% P. 24

\\1’1(\4%); see alse Wagner v. Wagner, 45 Wa. 24 44, 102, b2 £. 2.d \z'm(mso)
J J

((l i k A » A . .
Waiver ¢ the intenticnal re.\‘\r\c(u\s\\manf of a Knowa rignr. ). Courss \n&uhje. in every

feasondele presumprion aqarnsT waiver of fundamental rij\rﬁs. Glasser v. United States,

3V US. 60,70 ,62 5.CT 457, € L.Ed. 6SO (lfHL) ; Civg of Bellevue u. Acrey,\03

Wash. Ad 203, 207, 691 €. 24 457 (0%8‘1). A \lacx of objection alone s aor Srou.nds

‘:nr a waiver, State v. Frawley , 18\ Wn. 24 H52 ,Hed , 334 0.34 lou(aow).

Waiver s a matter oF intention , tanact be iaferred from overs‘nj\m' ot



ﬂeﬁ\'\se,nca , o doubtful oc Amb‘\juous fectors , &ad The burden of de_monsfraﬁnj Waiver
15 on the person a.sser.ﬁnj a riﬁ\nr has bken waived

[\A‘G{\\l@f} mo.\( cesulr Q("OM an exgress cgs(‘ee_menf,or bé inCer(‘e,..l 'Q’\'"Oﬂ\
Gicedmnsances ‘mAaco.ﬂnS @an larent o Wawe . Yhas wawer is G.Ssenﬁa\\v a matter of
intention . Ne3\33¢nw / ONeFsigar of ‘\’\«oushf\essm’.ss does nor creare . The intention

To re,\‘mzu\s\n The r‘.%»w or M\I&nfa39. must be proved , 0-nd the burden is On the

e&(h’ ¢\a'm'l'm5 wavs, bom\aroskh‘[ . Facmers s, Co., §4 Wa. Agp. ax 355( Invernal
divations o«-n‘mul\

Cuen \'\nougr\ Mereditn's defense counsel failed 1o object 4o The Ytial courr's
eCcsc, there 15 no indication that Meredth knew of aad \ntenf\ona‘\\{ and {o\unrax("nl\.’
(e\zn((u\sked his ﬁj’hr to s e"uj\w\\ Qitemqfon' c\wa\\uje / Thetefore , Merediths

gecemptory C\'\a\\enje iSsue 1S Qreserved Sor agpelate review.

EN 2. For insrructional purposes , see State v. Yederson ,MNo. 67426-\-1 (aors).

la This unpublished case, Division One held thar because the fecord did not
show Pederson ¥new ok and inventionally and \lo\»mtaﬁ\s‘ (e\i:\ctu'\she(l s ﬂj\ws
to the addirional qeremgrory c\r\a\\mse,s e was entitled 0 wnder CrR 6.5,
‘\mea\rlnj Vedecrson's r‘\s\« T Exefcise o gefemprory c\-\a\\enje. , The efcer was
Presecved for appellate ceviews despite counsel'’s fallure 4o call the error v the

avwenticn of the Trial court. Reversal withour a showing of prejudice Was fequired.
q °F Py b\

RAP ‘0 (M‘) does nov prevent & Coufy Crom c,or\s‘sAe_r‘mcLS aunthorities Cived
n an unQu\o\‘\s\ned Court of Apgea\s opinion OF %om \l‘\eu.)'mj the &nq\ys‘\s wan
unpublished opinion &S insreuckive, State V. Golden , WA a. App 68 1T R. 34 587(2002).

FAILURE TO OBTECT CONSTITATED \MNEFFECTIVE ASSISTANCE OF COUNSEL

Meredith's Trial anoraey, Brew Purrzer, was \netfecrive for ?a.i\'\nj To object
10 the trial Court's ecror eivher because he failed 1o fesearch vhe awl‘.mb\c
cules thar goveca The re,iv.xregk Qumber o peremprery c\r\a.\\e,njes of keom just

plain o\lef$\j\'\f’ of those tules. See Supp. B of Perx.,op 2,13 ; Reely Br: of Per., pp. 13-15.

e
As agelied o w(lS\-\'u\j\'an ,The ho\&;ns n Padille v. Kentuery, 559 u.8. 356,130

S.Ct. 113 \16 L.ER, 24 5!3‘-\(:10\03 15 en affirmarion of an old cule of State Constitu-

tional \aw = = the duty Yo provide ebfecrive assistance of Cownsel includes The Juh'

RYe)



A1
To fesearch and agely Felevanr statutes. \n ce Pers. Restrmint of Yung=Chena Tsai,
oAl 3

183 Wh. 24 4496 ,351 2.3d 138 (2019),

Had N\r.l?urtzer been c_onsc,'mus\-r aware of the re.ctu‘\ramems ot CeR 6H
(é.xl) and CrR 6.5, e Qroqerhl would \ave faised o dbjection duﬁnj the pre+rial

co\\01u1 for clec\e,\\nj how Maay jurers to call 1o the Veaite when the Yrial 3043¢
exp\‘tf—"*\‘l made Yaown that Y yurors would be empanelled and \1 Qe.remp«—or.r
c\na\\ev\3es would be made availbble , Yo geremetories Shocx of whar s re;(u\reA
for W :)\Afofi. Re 5. There's no Stlateqe or Yacvical benehit ® \L:\ow\ns\~1
fece'we a \essec number of geremgrory (‘.ha\\e,nses T what yowre entitled.

The Stare’s assertion that afrer exuus‘m3 saven ?Q.(emp\’on’ C\r\a“tnsei,
‘he deﬁe{\se decided not 10 exerase Ws lasv cne.” RS “m?\‘m\‘j wnaccurate and
unfeunded ;, as There s noﬂn‘.nj 10 of outside of the fecord Yo suppott Such a cluim,
Had M Qurrzer been aware of vhe applicalsle cule of been made aware by the
teial ')uAﬁe that Macedith was eatitled o exefaise &n eis\n\-\ Reremprory c¢hallen g
he would \rave objecred or aftemgred w® Use thar Q\Shﬂn c\-\a\\emse dur‘w\sw
exe,rc\s\r\3 o gesemprory c\na\\ense,s , evinced \9\’ his sworn affidavit ,decla.r‘mcj
thart ﬁ[\:“\e, Toial courty allowed bn\~’ 1 perempory c\m\\er\:)es 10 each {)arh“) and
“Wad e ,the defense , been afforded an additional pefemetory c_\na\\enf)e , we
would have Ag@mhd" used i+ Yo our a&qo.nto.se \:7 excu's‘mﬁ one of the CDl\ow‘mj Su.ro(s?’

Altec ejﬂerc'\s‘\nej a\\ ?Ql‘e.m?foﬁ.‘ c\.a\\e.nje,s Mr. Currzer \know'\n3\~' believed he
was authotized ’;‘T 15 expecred that he wowld Sijn the :)un.’ selection Sheet. the
Svaxe’s Assertion that Ahis is edidence that the Party has raxified o0 s saxistied ,
With he Jury Selecrion Qrocess“ s immarerial Yo the fact thar Meredith
erone,ous\7 feceived \ess than the full complement ot Qeremp‘rorY c.ka\\cnjes
that stare law entitles him.

“.An aforney's \Snorance of a« éo'\ﬂf of law Hhar 1s fundamenw\ 1o his case
Combined with s falure +o ?ifcofrn basic researcth oa Yhar goiar iS a <[u'mr—

»
essentia\ example of unreasonable Qu-i-ormance nnder Striekland . Hinven v.

Mabama , 571 u.s. 134 S, Cr. 158,188 L.Ed. 24 1,4 (a0,

Mr. Purvzecs deficient Qu(:ormanc_a n Qa\\'\nj to fesearch and opply or
assery a.?e\\c,ab\e Ce\eNant cules which \auﬂ-ulh{ envitte Metedivh Yus Tull
complement of pecemprory challenses eontributed o led +o Y ger se eversible

ecror of Meredith not ceceiving W fall complement of peremprary c\\«\lenjes

W



o« A
to which state law Suara.nfees him.  Where counsel's debicient Qe.r‘-ormanaa fesulred

y -
in 4 structural ercocr, prejudice will b2 presumed. ' MeGuce v. Stenb«m;,\(/s €. 34

Y10 ,415 (%T“Cir. \‘\‘\Es(he\d thar When counsels QerCormnuz has \ed 0 an etroc

Ahat s 'NetY amenable Fo harmless etror anq\Ys'\s , bur fexlu.'\fe[&] Autromaric
» - .
CevNersal , prejudice musy also be presumed foc Qurposes of The Stricdand
o.t\q\ s“\s\-
) (c
['ﬂ‘r s impossible to determine wWherher Structural ecror s grejudicial ,

thetefore, ass\.\mlhj the Fadure okject Was not & Strateqic decision , actual

) ' T
Q(’ehu&\ua need notr be shown. Oweas v. Wnited Staxes , 1483 F. 3d H%,(a“i(\s Cir. 7.001);
accord Jownnsoa . Shecey , 58L F. 34 434, “l"i"l((ow Ge. 2009) ;) Sware v Subler, \76
Wa. 24 58,132,242 ¢ 34 115 (2012).

Mr Purtzer’s failuce 48 research and aﬂ;l., of assert the celevant Swtuves,
as well as his Qailura Yo objecr o the Arial ourt’s ermc, toartibuted o aad cesulred
tn a ?“‘“‘"‘P“’WdY ?VeJuA&qq\ etroc , Thus consrﬁwt’nom&\7 \l‘\o\cd-'mj Merediths
Sixrh Amendment right 1o effecrive assistance. ot cownse), Fequiring fenersal
ond femand for o new wrial.

As well, Me. Puctzer’s Ralure o objecr (eSu\;\ns An a Structual ercoc

pPreserves Merediths Peremprory (‘,\Im\\e.nse issue For appellare ceview-

\F NECESSARY, MERED \TH'S PEREMPTORY CHALLENGE TRROR MEETS

THE STANBARDS OF RAP 2.9

(74 . .
Where ector ¢ sttuctural ; OWl ‘RM’ 2.5 ana\Ysis is Sfrcx\s\nfcoruard . See ‘S\’me, v.s

L]
Easveching , V57 Wash. 24 D67], ax 173 0.2 ,137 0. 2d §aslacoe],” State v. Paumier,
J

76 Wa.2d ar 5. W an erroc 1s labeled structural and greSume;l ?reju&ciu\ ;T

; y .
will a\\da\(s be ‘manifest eccoc o.Wu,f\nS a tonstitutional r‘\j‘m, in Other words, RAP

2.5 will appL’ Sbutr v will a\wm’s be searislied because Qrejud‘\u. hos been presumed

and Strucrural eccors dd—\' harmless ecror amal\,s‘\x. S<ee Easterling ,['LA.]. Moreover,

W wnaves sense To presume Qfejudiu_ despive the \aen ok oL,:)e_c,ﬂcn when an etfror
iy $Tructucal because by the time we have decided an eccof is S¥ru crural  we
have already devecmined thar v 15 of such an eqregious nature That W has
fendered the unAer\Y‘mj trial unfair and deprived the defendunt of “vasic

> N . ¢ . N
Qfovecrions withour whickh No ceiminal Qv\ms\r\mv_n-r may be (‘aso.rd‘e,ok os

\&



»
(’\N\damer\ta\h’ er.‘ Stare N, Tavmer, \ 76 Wn. 24 at B4 (T.Aeh‘nj Neder v, UWnited
States, 527 W.S. 1,8-9, 114 5. Cr. \8a7, 144 L €A, 24 35(1999).

See also \n re Qars. Rasrrainr of D'AlNesandro, \T8 Wash. Agp. 157 160, 3

0. 34 144 (9.0\3). BAlesandrs , a gersonal resvraint petitonec, Sailed o obeer Yo

o Syruciutal erroc (gu\:\ic Tl rij\m Vio\aﬂob , The atror Was Qeeservedk Coc AP?Q“OA‘G.
Teview , geTitioner (aised inellecrive assistance of appe\lave counsel claim Sor counsels
foilure ¥s faise Ahe Structucal efror durin S direct ceview where yetivicaer would
heve bezn entivled to ceverscl of convicvions ; getition Was Sﬁ—\n‘rec.l.

Meredith’s structural ecroc of ecrconeous deprwarion [demia\ of o peceme~
Yory c.\'\a\\en5¢ meets the Standards of RA®? 2.5 as WMustrated aboue and \a &ﬂl_
B b Pex., o. \1.

INEEFECTIVE ASSISTANCE OF APPELLATE COoUNSTL "Fok FAILNG

O RAVE PEREMPTORY CHALLENGE ERROR ONl BDARECT REVIEW

The State’s assertion that Mecedith's claim of she erroneous deprivation of
Whis envitled pefemptory (‘Jna\\ense “Should ‘nave been faised invhe direct agpeal ¥\
posinvely correct.

\A!nen a petivioner foc celiek from personal testrmint has act had a grevious
Ogporfunity 10 obtain :)ua‘da\ review , as \¢ the case With a claim of lneflective
assistance of agpellare counsel, the 3e,n¢ra| heighrened standard for relief does

Not apq\v. ln ce Pers. Restraint of D'AVesandco , \78 Wash. App. T 410 (c'\ \-1n3 in ce

Pecrs. Resvaaint of Coats 173 Wa.ad 123,132,267 € 3d 324 (zou). \nsfmd,w prevail

on a clowm of nelffecvive assistance of counsel , the petitioner musr demonstrate
the ment of any \63‘1\ 1esue apee\\un counsel raised ‘\ncu.lulume.l" oc Failed o

raise and also show That he of she was grejudiced . DANesandco, av 470

(ciﬂnj \n re Pers. Resvraint of Netherton , V17 Wash. 24 793,501,306 P34 41% (0w,

see alse \n re Pers. Resrrawint of Moceis , \ 76 Wa.2d 167, Wb , 288 P.3d 1140 (20\7)(1'\\-‘\.«3

Bmith v- Robbins, 5T (LS. 25,285,120 S.C. THG, WS L.EL. 24 T56 (2000) ; \n ce
Cucs. Resrraint of Ocange ,152 Wa. 24 745, 914,100 €.34 241 (200w)).
v

To establish, delicient ?er@ormance. bs/ a?pd\ate counsel, Mercecddivh Musr
Show Thar his appellate counsel should have wnown, ourt Cailed, 1o catse +he

deprivation ok o peremprory c,kc.\\e,nje \ssue ia his direcr appeal. See \n ce Vers.

\3



Restraint of Morcis, V76 Wn. 24 ar 167, To establish gre:)w\\ce , Meredith must show
that had appellate  counsel included the pefemprory C\r\a\\enje, \ssue in bhis direet.

agpeal , Meredith Would have feceived a new trial. See \n re Fecs. Restmiar o

Nevherton, V77 Wa, 24 at §OV.

Meredith's oppellare counsel , James Lobsenz, should have Known Y0 faise the
ecror ,as a Yhoto uj\.. excminction of the fecocd, or frial \'ro.r\Sc.r'nF‘\’S , Would have
clearly re\lea.\go\ that the trial counm, uneclu’\\loca\\\, , would e a\\oﬂ-‘mj a 4ot of
1 peremetory cka\\anSeS,or two peremprory cka\\u\ses \ess than whar is re(tu\rerl

wnder CrR (X)) and CrR G5 when the trial tncludes L alrecnate jurors . This

Total was calculaved and contirfv\ecl d\u‘in3 Hhe qre‘rﬁef\ to\loiux' that toox plece
on the Cecord. See RP 5.

Consrant 1o every Jury Trial ace geremgfof\, cka.\\e,njes._mvz Court (wle ot
STatute soVermnj the number of geremerory cka“ensm the court s reiu..re.a\ ©
allot eacw party has remained unc\r\a.nsed for Many gears. When a trial court Eails
Yo adhere T the fequifements cf the applicable cule and e,frone.ou)\s’ affords a
defendant \a a ‘\:e\om’ Criminal trial a \esser number of gecemptory ch;\lv_njes Yhan
what e of She 15 eativled , it constitures a Strucrucal of pec se feversible ecror,
The traditioacl remecl-.' of automatic reversal for vhis ercor has been a constant
of Nas\-\msﬁ-on grecedent, as well,

ro\s‘\Au’ins the limited class of eccors which reiu\re_ awtomatic revessal withoutr
& Showing ot Rrejudice. , Such as ercors resaro\‘mj vhe allerment and exercising ok
peremerory challenges, iv would be more Than feasomable to loelieve that an agpellare
atorazy , wWith decades of experience n Washingron appellave law , Would be aware
ot such an ercor and (szo(s.( and Would ea.sil\( discover such an error, that's |
agga(em' in the transcript, when C,ornb\n‘s the fecord for Qre\m\lmj or Winnable ecrofs,

“Aa aftorney’s \gnerance okt a goint of law that s fundamental to his case
Combined With his failure o pecform basic rescarch on thar geint 1S a evm\f—

»
essential example of wnreasonable ?e,rx'orma.ncv_ under Sriawland. Winron v,

Alooama , BT WS, 134 S Cr. togi 18% Led. 24 1,4 (2ew),

Mecedith's Yefemptory cka\\enf)e. e(tTor Was Appcd‘en‘r. in the Tecord ,a._nA
Mr. Lobsenz , endowed with many years ob experience , Should have discovered this
erfor With mMinimal effort dnd raised the issue n Merediths dicect ""W“"\' The

-~ - G -
Stave ,in Ws conaclusion , concedes vv This o‘d‘jumenf by S'rzd-‘mj AN of vhe issues

i



caised ia vhis portion of the PRP were known , would and should hove been faised

» . _—
n Yhe direct “??u\- See Supp. Br. of Resp. ,p. V2. “la -Qacr, The Pfimary Assue in

his direct appec\ was CeSo.rAma peremptony c\r\a\\anse,s : wWhether the Swave’s d\a\\enrje

Vio\ared Batsoa v. K:anc_m‘ IA- at \0,

The failure of Mc Lobsenz 4o faise Meredith's peremptory Q\'\a\\enje ssue
was not The produ.cr ot “Srrate.csk;“ oc “tactical ‘\'\'\inKins , and v deprived
Meredivh of the opportunity 1o have the error deemed gec se grejudicial On

direcr A()?ea\. See la ce Rers. Resttainr of Deange ,A52 Wa. 24 ax B4,
7

Mecedith Ficst satrisfies the debicient Qe.r\‘-ormam.e prong of the inelfecrive
&Ssisrance oF counsel Test kg' s\«;wina That countel Showld have Wnown Yo Caise

The gefemprory t\r\a\\e,nje Issue in Mecedivh's direetr appeal. Dea Ln ce Pers. Restmiar

ob D AWesandeo , supra, atr M2 ; o re Rers. Resvrainr of Morrs, Supta, at 16,

. € [4
Once a Perivioner has shown debicient ?q,rf—o(mance. he must also Show
That thete 1§ a feasonable Qrobab'\\i*\( Hhet, bur for counsel's wnprotessional
errocs , the tresulr of the ?ro(,aed'\ns wowd have baen diffecent. A ceasonable

0y )]
Pro\oa\o'\\'n\\‘ $ @ ?roba\:‘lli«ty sufficient 1o vndermine coabidence in Yhe ouveome,

Hintea v Alabam a CABE L.BA. 24 at \D (((uo\'ir\j Steicand Kbl W.S. ar @quo_

\a n re Pers. Restraine ok Ocange , supca , av 814, the Couer held vhar Ora.nrjgs
4

Qublic Trial TighT 2fcor Was ()resumqrwa\.' Rrejudicial ; 5o vhat his agpellant counsel’s
falute 1o faise the \ssue on appeal was borh deficient and prejudiciel, and act the
produ.u— ot s’rrafe%‘\c of Factical T\r\in\qnj._\\e fe.mu\.t for the cailu.rg was o Temand

for o new trial.

The Supreme Court atbicmed +he Or@nge \'\o\&inj in la re Pers. Resrrmint of
Moceis, 176 Wa.24 \S7, 166 ,28% X34 WMo (10\1\ \n Morris , the Courr held thar the

pe¥ivioner established prejudice because The resulr of his direct agpeal would Cer'ra:\n\\,
have been diffecent had his appellare counsel caised +he public Trial issue , a
presumptively prejudiciol structural eccor, The State nor Mocrnis objected 10 the
eccor ov triwl. 1A, at W2 . A detendant must have \Qnow\edse of a rus\m' T Waive

w. 3 av 61 (Uﬁnj State V- ‘)uu&e:n- 1A Wn. Ap. 79T, §05-0T, 112 P.3d Q4Y (’-loo'b).

\-\erc ,There was no discussion o6 Moreis’ Qu\o\\c Trial nj\\'r vetore the closure ,

Thus, we do aor Bnd ther Morrs wWaed hus nj\w T & Qublhic el Morns, ar \b,
\n \'ea\lilirm:nj O(cmge ,the Courr coacluded thar Morcis is entitled to feliet

wnder his weffecrive assistance of appellare counsel claim because the ecror would

s



have ‘oeen presumed pre.')uc\{c,io.\ on direct review. No clearer ?re:‘u.&aue, could be

estalolished . Morcis , 176 Wa. 24 ar b6, 173,

The ho\c\‘mis and \03‘\c. of Ora.nge_ ‘and Morris are instrucrive To Meredinhs
ineflecrwe assistance of a?ve_\\cu—e counsel issue . As Was the case n Morris, the
Stare aor Meredith cbjecred ™ ¥he ercor ar Trid\, and Meredith Ad net Wawe
his fight o an entitled gecemprory cha\\\emso. ot Waive Wi Cighr Yo exescise .
The peremprory Q\Ac\.\\uujt error n Meredivh's ease ¥s o ger s gresumprively prejud-
teial eccor. Had Mesedithis agpellare counsel raised this \ssue on direcr Ceview , Meredith
would \have fecewed o .new trial. Because he wounld have tecewed @ new tridl,
Meredith was prejudiced b\, s appellate counsels “’a'\\;a.fe 1o Caise e geremprory
c\'\u\\a,.«je \ssue on direct appeal. Here , as in Morris , where appellate couasel fails
To (aise & claim Where prejudice Would have been presumed on dicect review,

0. petitioner s entitled to feliel on collareral review. See Moccis, supea, at lol.

Tum‘ma Tv the Second ?ronj of the ine,“ac,ﬁue Assistance of ceunsal test,
Meredith Shows ffe:)u.c\ioa becuuse he would have beea entitled to The beackit of the
pec se ?r‘a:)“““c"' /G\.L'tamaﬂc teversal cule for this ecror on direct appeal and fe€mand

for & new trial. See )n re fers Resvraint of DAlesandro, supm at H14 ; \n e Pers.

Restraiat o Nevherton , supra, ar 802 ; la re Pers. Restrinr of Moccis , supm, ax 173 ;

{n e Qecs. Resttmint of Ora.nrf, Supra , at §I4,

Because Meredis Sixth Amendment Fight 1o eflecrive assisTuace of Counsel WS
Niolaved by his apgellare Counsel , James Lobsenz’s, ineffecrve assistance For
\h‘.\mj Yo faise a gresumerively grejudidal efcoc on direct feview , Meredivh s

enxitied to a ceversal of hiy Coavicrions and femand For new Trial,

MEREPITHS STRUCTURAL ERROR REG@WUIRES A PRESUMPTION oOF PRETUDICE

WITHIN HIS PERSONAL RESTRAINT PETITION

The State a\\e,je.s thar Meredith must Shoew actual and substantial
Pre,:)udtr.e. Within Wis persanal restraiat getition Yo his claim of etroneous
deprivation 0? a Qeremptory c'hallmj». , despite the ficr thar the error s o
structural eccor, o per se reversible ercer, la the case the Svare cived,

In ce Pars. Restrannr of Cogqin , V82 Wa.24 WS, 119,340 P 34 ~8\o(2ov-b, the a\\eg.u\
JJ

public Trial rijhr ercor Aid net CiIsE to a S¥rucrural , presumptive ‘ﬂ‘ejudtc‘ml level.

{6



Meredith's erroc is d‘\sttnju\sh«\a\e_. The erronecus denial or deprivavion
of oa enritled peremprory eha\\enje Is unequivocally a structural ercoc, and
alWays Considered o gor se ere:Su,A'(cia.l eCrocr , hades Wcuswmj‘roﬂ lawa. A defen-
dan- rec.-z"w'mj a \lessec aumber of peremerory challenges than what he or she
‘s entimled has no percewed or actual beneliv C.Oﬁfrarv To the Qitcumstances
in C.o‘ﬁ‘m , Where it was devermined he lively benekiwed from the privare ques-
Tioning ia chambers. Be.’ms deprived of even one peremprocy cka.\\e.m)z in

violaxisa of CeR G A (e\(t) and CrR .5 will a.\wo.\is fesult in an impairment of

a defendant’s ﬁﬁhf Yo exercise a pefemptury c_hauanje s tonFiagent on exhaustion
of anl c\\a\\q,nse,s Hhar the ¥rial court did allor the defendonr, consﬁnuﬁnj fevess-

able efrof without a show‘\nj ot ?fe‘bml‘\ce.. Dvate v. Bird , 1306 Wn. App. \27T 143

P. 34 (05% (b’-v. 2 aoob) ; Staxe Y. Nreea , \43 Wn.24 423,26 P 3d 236(2000). This

ercoc \s gresumed prejudicial on direcr (eview ond Should be presumed
?(e:‘uAiua\ in a PR?, as well.

Uader controlling precedent , a personal restrainr petificner can prevail
oaly it he or she shows (\)<a consTitutional eccor of the ‘Trial’ Tyee that
caused actual and substantiol prejudice ; (3) @ nonconstirurional ecfoc
that inhefently caused a complete rmsca.rr\uﬁe, of justee ; (3) a \imited
number of constiturional ecrors Where prejudice inhetes in The Prooe of

the eccor rsell, See \n re Pecs. Restrainr of Crace , VT4 Wn.2d 35,843, 280

P. 34 o2 (M\l)(éxp‘a.\n‘mj thay a gavivioner Whe groves ineflecrive assisrance

of counsel necessa(\\-\’ Shows prejudice on collaterdl feview ) ; (1) strucrural

et (ocs resu\ﬂnj n automatic feversible eccor. \n ce Pocs. Restrunt of S‘m:me“,

79 Wn. 24 588 , LO7-08, 316 P. 34 V007 (2013).

Merediah's efroneous deprivarion of a peremprecy cha\\ense eccos dec\f\\f/el»i
‘;a\\s inte the Sourth ¢¢T<’—3°f1 of strucrural ecroc resu\ﬂnﬂ in auromatic feversal,
and lixely Fits {nto the third Caregory , ds Meredith has a\\\esed a claim of
ine®ecrve assistance of counsel for ‘Fa.'.\\ns'ta tesearch and assert applicable
H\anc\ad'on' cules 30\1'&(0‘\:\3 feremprory chu\\anses and *‘u\\‘ms T9 object Yo the
fria\ courr ecror of Qai\\nj Yo grovide the required Number of peremetory
c,\—\a_\\q_nSu , 6 STtucvural etcoc ‘\nher‘m% a concluse presumption of ere‘Ju.Aice.,
ln additicn , Meredith has faised o meritoricus claim of \neffective assistance

ot aqpellate counsel Yor failure to raise Meredith's efconeous deprivarion of ks
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entitled peremptrocy c,\-m\\e.nfse on direct apgeal , Which may fit \ato the thicd
c.aweSor\,, as well.
Cc
Flhere s no s‘msle, fale thar a pecsonal festfaint pefitlones MuUst Show

- »
actual and Suwestantial ?fajuélw 4o obfaia reliet ia all cases. la ce Vers. Restratne

ob Stockwell, 174 Wa. 24 ax 605, TThe rule thet ecrors Which are ?resumefive)1

?(Q:)udic)ou\ on direct appeal will je_ne.ra\h( oo presumed ?re‘éuA\c‘w.\ in & PRY s

sl 3004 law. T4. at @OM-0S,

The Staete’s assection that Meredith must show actue\ and <ubstantial

prejudice 1n his TRY, c.‘w‘m3 \n re Pers. Restraint of Brockie , 118 Wn.2d 532,
539,304 7. 34 H4¢ (:Lo\%\, should be of no moment as Meredith has faised

& merivorious claim of tnelfectrive assistance of apgellate counsel for Qa‘x\an:)
To faise Meredith's erroneous deprivarion of o pecemprecy cha\\en:&e ercor on
dicect appeal , where the ecror wWould have been deemed get se ?ré‘luAa¢ta\.

See \n e Vers. Resrraint of Moccis, V76 Wn.-2d 157,166 , 238 ?.34 1140 (:lol:l);

- te
See \n re Cors. Resvrainr of DAllesandco, 178 WniAgp. 457,468 n- H( Because we

address the Qu\o\lc Feial r‘\j\w herte as wneblectrive assistance ot awe\\m—a cownansel
elaim (emanuﬂnlj feom D'AMesanare’s eacher direct aggeu\), we need not adress

"N
the Standard discussed in Brocwie. /.

Vo sum, the trial cours erconeonsly degrived Merediva of his e'uj\nf\r\ peremp-

Tory (‘.\\a\\ense, in Violarion of CrR 6.5, thus ‘wnpa\r'mj Meredivh’'s Sruturory
r‘uj\m To exefcise a peremptrory c\na\\u\:je. ; Censﬁfuﬂgj reversible eccor
whivour & S\\ow'm3 of ?fesu.dice undec starxe law and erecedent. Meredith
neNer wawed o re\\niu\sha.d s r\s\m Yo \is entitled Qe(e,me-\—o'r\( c\r\a\\tnse. Aor
Wis cight 1o exercise thar cha\\¢n3e. Marediths trial aworney wWas inetfective
Loc Qa\\inj Yo fesearch and assecty the o.whca\o\e tule and J:’a.i\inj o o\n:]eu—
o the frid courr’s eccor. Meredivh's appelate oMo ney was “gneFCeCﬂJe. For
?a\\‘mj to faise the peremerory ¢\-\a\‘¢n3e erroc on direcr appeal , where
the ercor would have constituted an automaric revecsal of Meredith's

convictions and (emand Qor a new tral.

Meredith assects thar each Constituticnal issue on)ued within his

personal restraiat fetivien and Supporting briefs has been federalized
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ond Qa‘\r\\’ ?resen\'e.d To his coury Qor (eview,

CONCLUSION

Pursuant To the arrju.merﬂ's and Ceason‘mf) ?e,("i'a'minj"’ra 4he ssues
Meredith as outhined ia his Qe_rsona.\ Cestraint petition and Suworﬁm}
briefs , Meredith rasqec-r("u\\1 Tequests this cowrt Yo grant s pexirion

for celiek , Cevetse his convictions and femand Lor a new Taal.

T, GARY MEREDITH , swear wader the laws of pecjury of the Stave of

wa.s\\znjron that the Qoregoh:a S Frue and Cocrect.

DATED , THiS DAy OF MARCH 2\ , 20\6.

GARY MEREDITH

Doc Ne. IBHTTT

STarFoRD CrEEK Coaaa;:nms Center
Untvr HY |, CeLL B- 106

141 Cowsmantine WAy

Ascroeen , WA 43520

/éjg/? %/M
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DECLARATION OF SERVICE BY MAIL
GR 3.1

I, (aey MEeERes it , declare and say:

Thatonthe X\  dayof MARcH , 201 ¢, T deposited the

following documents in the Stafford Creek Correction Center Legal Mail system, with

First Class U.S. Mail, pre-paid postage affixed, under cause No. H ((, 71 - - TT

SUPPLEMEAITAL REPLY BRAEE OF PETITIONER

addressed to the following:

II NOISIAID
$IV3ddV 40 Lyn0o

m v =2

QY ee [l ?\ELCE COumv < 2 =
-

Smte of \WRik~ et Peose cume ) L =
o 2 N

Dy, 2 G230 Tacoma fve S , = il
_ . =
450 Ko ste 300 Room G4t - = =
T [op] —
lacoma WA A8H402L Tacoma WwIA 93402 = =
) = :

I declare under penalty of perjury under the laws of the State of Washington that
the foregoing is true and correct to the best of my belief.

DATED THIS __ 2 \ _dayof __ MArcw , 201 {5, in the City of
Aberdeen, County of Grays Harbor, State of Washington.

WITH ALL RIGHTS RESERVED.

7%4/6%«,

Sionature

GaAry MeRed
Crinied N
c/o [DOC- Q84111 UNIT K4 B-10¢
STAFFORD CREEK CORRECTIONS CENTER
191 CONSTANTINE WAY
ABERDEEN WA (98520)]

SC 030 - Declaration of Service by Mail
Page 1 ot'l
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