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A. IDENTITY OF PETITIONER

William Craig Se-h©rr, ask this c®urt t© review the

deeisi©n of the Court ©f Appeals designated in part B,

B. COURT OF APPEALS DECISION

On May 16, 2017, the Aeting Chief judge dismissed

Mr. Scharr's personal ̂ restraint petition as time barred,

because, although the petition fell within ©ne of the

exceptions in RCW 10.73.100, he waived his right to

posteonviction challenge the erroneous sentence imposed

by the trial court. A copy ©f the order dismissing the

petition is in the Appendix at 1 through 2.

C. ISSUES PRESENTED FOR REVIEW

1. Is multiple sentences f©r the greater and lesser included
offense authorized under RCW 9A.32.030(l)(s)? and if n®t, does
an otherwise valid appeal waiver and the invited error doctrine
preclude an attack ©n an erroneous sentence?

2. And if not, is Mr. Schorr petition time barred where
he has shown that RCW 10.73.100(3) applies to his ease?

D. STATEMENT .OF THE CASE

1. Procedural facts

Defendant Schorr was charged with first degree feleny

murder, first degree aggravated murder, first kidnapping,

.first degree robbery, first degree theft, first degree

arson, and extortion arising frsm a single robbery event
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that resulted in the death af a perssn.

In exchange r©r his plea af guilty te first, degree

fel®ny murder, first r©bbery, first degree theft, and first

degree arson, the state resemraended standard range sentences

to be served concurrent. In additisn, a 60 month firearm

enhanced sentence would be imposed en the murder and robbery

charges which would be served consecutively each other and

to the oase offenses. To obtain this privilege the defendant

,  would have t® waive his right t® appeal ©r collaterally

attack the sentence in both state and federal court.

The Superior Court for Pierce County entered a

judgment of guilty ©n all eaunts and sentenced Schorr in

accordance with the plea arrangement. A little over 11 year

later, Schorr applied for relief by personal restraint

petition alleging one ground, pursuant to RAP 16.4(c)(2),

the sentence imposed is in vi®lation of the laws of the State

of Washington and the Constitution of the United States.

The State responded, contended that the petition should

be dismissed because Schorr plead guilty to charges and signed

an appeal waiver, it also argued the invited error doctrine

.  precluded any review ©f this case.

In his reply, Schorr argued the appeal waiver is

invalid because the sentence is unauthorized by law therefore

the waiver does not prevent an attack ©n an illegal sentence.
I
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Mr. Schorr also centended that, t© the extent that

he has demonstrated that the sentencing court exceeded

it statutory authority, theinvited error doctrine will

not preclude appellate review ©f his claim. Reply

The Court of appeals adopted the States conclusions

fining because Mr. Schorr signed the appeal waiver, he

cannot demonstrate that his petition falls within

RCW 10.73.100(3).

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

A m®ti©n for discretionary review will be accepted

by the Supreme Court only (1) if the decision ©f the

Court of Appeals is in conflict with the decision of the

Supreme Court, @r (2) if the decision af the Court ©f

Appeals is in conflict with another decision @f the

Court ©f Appeals, or (3) if a significant question ©f law

under th Constitution ©f the State of V/ashingt©n or of

the United States is involved, or (4) if the petition

involves an issue ©f substantaintal public interest that

should be determined by the Supreme Court. RAP 13.4(b).

1. A plea agreement to plead guilty t® an unlawful
sentence dees not foreclose collateral relief and nor does

th invited error doctrine or waiver preclude an
attack on the unautherized conviction and sentence.

The Court ©f Appeals dismissal of the personal -

restraint petition as untimely because af an Invalid

appeal waiver was error and raises question ®f law.

RAP 13.4(b)(3). -3-



State V. Kelly. 168 Wn.2d 72, 76, 226 P.3d 773 (2010)

(citing State v. Hughes, 166 Wn.2d 675, 681, 212 P.3d 558).

Both ©ur federal and state censtitutiens protect persons

from being twice put in jeepardy for the same offense. See

U.S. CONST, amend. V; Wash. Const, art. I, B 9. This court

have held that "Washington's double jeopardy clause is

coextensive with the federal double jeopardy clause and "is

given the same interpretation the Supreme Court gives to the

Fifth Amendment.'" State v. Eggleston. 164 Wn.2d 61, 187 P.3d

233 (2008) (quoting State v. Gseken, 127 Wn,2d 95, 896 P.2d

1267 (1995)),

Consequently, both clauses have been interpreted s© as

to pr^^t:aet against the same triumvirate ®f constitutional

evils being *,1) prosecuted a second time for the same offense

acquittal, (2) prosecuted a second time for the same

offense after conviction, and (3) multiple punishments for

the^same offense. State v. Linton. 156 Wn.2d 777, 132 P.3d

127 (2006) (citing State v. Graham, 153 Wn.2d 400, 103 P.3d

1238 (2005), Brown v. Ohio, 432 U.S. 161,"97 S.Ct, 2221, 53

L.Ed.2d 187 (1977)). The last of these three preteetions,

the prohibition against multiple punishments for the sam

conduct, is implicated here.

The leading federal case on the issue ®f double jeopardy

and multiple csnvietions is Rutledge v. U.S.. 517 US 292 (1996)
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In Rutledge, a jury fQund rhe defendant guilty ©f

censpiraey to distribute a controlled substance and

conducting a continual' criminal enterprise (distribution

of cocaine). The "in concert" element of the latter was

based on the same agreement as the former. Id at 294-95.

The defendant received concurrent life sentences on the two

eounrs. Id at 295, On appeal, the Supfem^ Court held that

the conspiracy offense was a lesser included of the

criminal enterprise offense. It als©-..held that' that double

jeopardy barred convictions far bath affensas and remanded

for vacation of ana of them. Id at 300, 307. ( "one of the

petitioner's convict ions . . . is unauthorized, punishment

for a separate offensa and mti.st be vaeai^ed " (quoting Rail

470 U.S. at S64')). " /

Si.Tiilarly, our Suprerne Court followed Rut.ledge's

counsel in State v. Williams, 123 P.3d 98 (2006). Williams

was convicted ®f first degree felony murder and first degree

robbery. The first degree robbery is a predicate offense

of the former. RCW 9A . 32 . 030(1)(e). The defendant received

concurrent sentences en the two counts. On appeal, the

court held that the robbery was an lesser included offense

of the felony murrler offense and remanded for vacation

of the robbery offense finding separate convictions far

the predicate®.ffense ©f robbery is contrary to legislative

intent. -5-



See Rutledge. 517 U.S. at 306, 116 S.Ct. 1241 ("

absent a clear indieatien by Cengress (or the legislature)

that it intended to allow punishment for both offenses,

the trial court should enter a final judgment ®f conviction

on the greater offense and vacate the conviction ©n the

lesser offense ").

Like Williams, Schorr was convietad of both the

lesser and greater offenses within the same indictment.

The trial court entered final judgment of conviction on

both offenses. The court also entered special firearm

enhanced penalties on both offenses. The Williams court

has clearly indicated Schorr's punishment is unauthorized

under Williams and Rut ledge the lesser offense (robbery)

must be vacated. Rutledge, 517 U.S. at 306,

As noted above, like Williams and Rutledge, one of

Schorr's convictions is unauthorized punishment and must

be vacated. Ball 472 U.S. at S64, the lower court believed

a defendant who pleas guilty to an unauthorized conviction

and an error.eous sentence cannot collaterally challenge it

if he has waived his right t@ appeal and the invited

error doctrine would preclude any revieiif. When this

proposition was presented by the State Mr. Schorr directed

the lov/er court to Supreme Court precedent which hold

when a sentence has been imposed for which there is no

authority of law, the court has the power and duty to
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e©rreEt the erroneeus sentence, when the error is

discovered. In the matter @f MeNut, 47 Wn,2d at 565,

288 P.2d 850,
I

State V. Br&eks, 92 Wn.2d at 878, 602 P.2d 351

(saine). In re Pers, Restr. ©f Carle, 90 Wn.Rd 443, 584

P,2d 382 (same) In re Pers. Restr, ©f G © © d v.' 1 n , 146 VJn.2d

861, 90 P.3d 618 ("an individual cannat, by way ©f a

negsiated plea agreement, agree to a sentence in excess

of that allowed by law thus cannot waive such a challenge)

Hinton , 152 V,'n,2fl 861, 100 P,3d 805 (same) Thompson , 141

V/n.2d at 723 (same)

Schorr also provided an abundant of federal case

lav; which also supported this Washington State rule,

an otherwise valid waiver ©f pest convicrion right or

appeal rights does' not prevent a defendant from attacking

an illegal sentence, Arsd is , 333 F . 3d at 291, Deree , 223

F.3d at 923-24 (scune stating that a valid waiver of appellate

rights not prohibit appeal of an illegal sentence) see

also M i e h a e 1 son, 141 F,3d at 872 n.3 (describing right, to

appal an illegal sentence).

Finally, Schorr .argued, in regards to the invited

error doctrine, to the extent that he has demonstrated

that the trial court court" acted outside its statutory

authority in imposing his sentence, the invited error

doctrine will not preclude appellate reviev; citing two
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cases frsm this court. State v. Hughes, 2017 Wash.App

LEXIS 153 and State v. Phelps, 113 Wn.App 347, 57 P.3d

364.

Strikingly similar t® Schorr's case, the State argued

that the invited error doctrine barred Phalps from

eomplaining ef the alleged errors committed by the sentencing

court because, he participated in creating them by agreeing

to the conditions in the plea bargain. This court held,

although Phelps clearly invited the challenged sentence,

to the extent ha can- shew that the sentencing court

exceeded i. t. s statutory authority, the invited error

doctrine will not preclude review. Phelps, 113 Wn.App

at 354 (citing Goodwin, 146 Wn.2d S&l, 50 P.3d 61S).

Based upon the authority cited above, the Court ©f

Appeals was clearly not precluded by either the plea ©f

guilty, appeal vraiver, or the invited error dostrire

to review the posteonvictien challenge and grant him relief

the court therefore has erred.

2. The petition is not time barred because RCw 10,73.100(3)
applies to this ease.

The Court of Appeals erred in finding Mr. Schorr's

petition as time barred. ROW 10.73.100(3) clearly mandates

that a conviction entered in violation of the double

jeopardy 'clauses is an exception to RCW 10.73.090 one

year time limitation;. As noted , . .



above, Williams holds eonvietiens for the predieate

offense and the felony murder violate double jeopardy

principles.

F. CONCLUSION

For the reassns stated above, the acting chief judge
;  , /

erred and pursuant to RAP 16.A(e) Mr, Sshorr is entitled

to relief.

Dated this £>2^ day of , 2017.

WILLIAM CRAIG SCHORR

COYOTE RIDGE CORRECTION CENTER

P.O. BOX 769

CONNELL, WA. 99326
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No. 49853-7-II

ORDER DISMISSING PETITION

William Schorr seeks relief from- personal restraint imposed following his 2006

pleas of guilty to first degree murder, first degree robbery, second degree arson and first

degree theft. He argues that his murder, robbery and theft convictions merge and so the

separate convictions, violate double jeopardy.

RCW 10.73.090(1) provides:

No petition or motion for collateral attack on a Judgment and
sentence in a criminal case may be Tiled more than one year after the
judgment becomes final if the judgment and sentence is valid on its face and
was rendered by a court of competent jurisdiction.

Schorr's judgment and sentence became final on August 21, 2006, when the trial

. court entered it. RCW 10.73.090(3)(a). He did not file his petition until December 29,

2016, more than one year later. Unless he shows that one of the exceptions in RCW

10.73 .100 applies or shows that his judgment and sentence is facially invalid, his petition

is time-barred. In re Personal Restraint of Hemenway, 147 Wn.2d 529, 532-33, 55 P.3d

615 (2002).



49853-7-II

Schorr does not demonstrate that his judgment and sentence is facially invalid. He

argues that his petition is exempt from the time-bar under RCW 10.73.100(3), which

exempt petitions in which a conviction violates double jeopardy. But Schorr's plea of

guilty was part of a plea agreement in which the State agreed to reduce his charges from

seven counts, including aggravated first degree murder and three firearm sentencing

enhancements, to the four counts described above. In exchange, Schorr agreed to "waive[]

his right to collaterally attack or make any post-conviction challenge to his convictions

and/or sentences in either state or federal court." Having waived his right to collaterally

attack his judgment and sentence, he cannot demonstrate that his petition falls within the

time-bar under RCW 10.73.100(3). Therefore, his petition must be dismissed as untimely.

It is hereby

ORDERED that Schorr's petition is dismissed under RAP 16.11(b).

DATED this W^^day of ■ ,2017.

Chief Judge Pi Tenting re

cc: William C. Schorr

Chelsey Miller
Pierce County Clerk
County Cause Nos. 04-1-01018-9


