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A, IDENTITY OF PETITIONER

William Craig Seh@rr, ask this ceurt te review the
decisien of the Court eof Aﬁbeéié designated in part B,

B, COURT OF APPEALS DECISION

On May 16, 2017, the Aeting Chief judge dismissed
Mr. Scherr's persenal .restraint petitien-as time barred
because, altheugh the pétitian fell within ene of the
exceptions in RCW 10.73.100, he waived his'right te
pesceconviction challenge the erroneeus sentence impesed
.by the trial eéurt. A é@py of the order dismissing the
petitien is in the Appendix at 1 threugh Z,

C.  TISSUES PRESENTED FOR REVIEW

- 1. Is multiple sentences for the greater and lesser included
offense authorized under RCW 9A.32.030(1)(e)? and if net, dees
an otherwise valid appeal waiver and the invited errer doctrlne
preelude an attaek en an_erreneous sentence?

2. And if not, is Mr. Secherr petitien time barred whére
he has shewn that RCW 10.73.100(3) applies te his easa?

D, STATEMENT .OF THE CASE

.1. Proecedural facts

"Defendant Scherr Was-ehérged with first degree feleny
murder, first degree éggravated murder, first kidngpping,
first degree robbery, first degree theft, first degree
arsen, and ext@rtien'arising froem a éingle rebbery eyent‘
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that resulted in the death of. a perssn,

In ex;hange for his plea of guilty t@lfirst degree
feleny murder, first rebbery, first degree theft, and first
degree arson, the state recommended sfandérd range sentences
to be served c@néurrent. In aéditi@n, a 60'm@n£h_firearm
enhanced sentence would be impesed on the murder and r@bbéry'
chgfges which would be sérved e@ﬁsecut{vely each other %nd
to the base offenses. To obtain this privilege the defandant
would have te waive his right te appeal er eallaterally
attaek the éentenee in beth state and federal eourt.

‘The Superior Court for Pierce County entered a
judgment of guilty en all ecounts and sentenced Seheorr in
aceordance with the plea arrangement. A little ever 11 year
later, Schorr applied fer relief by persenal restraint
petitien alleging ene ground, pursuant-te RAP 16,4(e)(2),
the sentence imposed is in vielatien of the laws of the State
of Washingten and the Constirution ef the United States,

The State rzsponded, contended that'the petitioen sheuld
be dismissed because Schorr plead guilty te charges and signed
an appeal waiver. i£ alse argued the invited error dectrine
precluded any review of this case.

In his reply, Secherr argued the appeal waiver is
~invalid because the sentenee is unautherized by law therefore

the waiver does net prevent an attack en an illegal sentence.

!
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Mr. Scheyr alse ecentended that, te the extent that
he has demaﬁstrated.that.the sentencing court exceeded:
-it statutery authe;ity, the invited erreor dectrine will
net preclude appellate review of his claim. Reply

The Court eof appeals édepted the States cenclusions
fining because Mr. Seherr signed the appeal waiver, hé

"cannot demenstrate that his petitien falls within

CRCW 10.73.100(3).

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED
A meatien fer disereti@néry review will be accepted
by the Supfeme Court aniy (1) if the decisien of the
Court of Appeals is.in confliet with the decisien of the
Supreme Ceurt, er (2) if the decision of thé_C@urt of
Appeals is in cenfliet with anether decisien ef the
Court of Appeals, or (3) if a signifiecant questien ef law
under th Constitutien of the State of Washing;@n ar of
the United Stateé.is invelved, or (4) if the petitien
invelves an issue éf substantaintal public interest that
sheuld be determiﬁedfbf'ﬁhé Sﬁpreme C9urt. RAP 13.4(b).
1. A plea agreement to plead guilty te an unlawful
sentence .dees net foreclese eollateral relief and nor dees
th invited error dectrine er aWoa\ waiver preelude an
attaek en the unautherized c@nyietian‘and sentence.
The'C@urt of Abpeals dismissal of the personal
Vrestraint petitien as untimely beecause of an ;nvaxid

appeal waiver-.was error and raises questioen of law,

RAP 13.4(b)(3). -3



State v. Kelly, 168 Wn,2d 72, 76, 226 P,3d 773 (2610)
(citing-State v, Hugﬁés,'166 Wn.2d 675, 681, 212 P.3d>558).
‘Beth eur federal and state eonstitutiens preteet persons
from being twice put in jeepardy for the same effense. See
ﬁ.S. CONST. amend., V; Wash, Const, art, I, 8 9. This ceurt
have held that "Waghingtéﬁ's'deubln jeepardy clause is
e@e%tensive-éith_the fédéral deuble jééﬁardy elause and vis
given ﬁhe samea interpretatien the Supreme Court gives te the

'Fifth Amendment.'" State v, Eggleston, 164 Wn.2d 61, 187 P.3d

233 (2008) ‘(queting State v. Goeken, 127 Wn,2d 95, 896 P.2d
1267 (1995)), | | |
Censequently, beth eclauses have been interpreted seo as
to pretact against the same triumvirate of constitutional
evils "beiﬁg (1) prosecuted a second time for the same effense
-f;fﬁer acquirtal, (2) presecuted a séemnd time fer the same
g%ﬁfense after cenviectieon, and (3) multiple Qunishmentsif@r

the same offense.Y State v. Linten, 156 Wn.2d 777, 132 P,.34d

127 (2006) (eciting State v, Gfaham, 153 Wq.Zd 400, 103 P.3d
1238 (2005), Brown v, Ohie, 432 U.S, 161, 97 S.Ct. 2221, 53.
L.Ed.2d 187 (1977)). The last of these three preteections,
the prehibitien against multiple punishmenté'fér;the sam
conduet, is implicatéd here,

The leading federal ease on the issue of double jeopardy

and multiple cenvietions is Rutledge v, U,S., 517 US 292 (1996)
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In Rutledge, a jury feund rhe defendant guilty ef .
cengpiraey te distribute a centrelled substance and
coenducting a @ontinual'criminai enterprise (distributimn
of cocaine). The "in-emncert"‘élement of the latter was
based en the same agreement as the former. Id at 294-95,
The defendant received concurrent life sentencaes on the twe
epunrs, Id at 295. On abpea1, tha Supfaﬁé Court held that
the conspiracy effevnss was a lesser included af the
eriminal enterprise offensa, It alse-held that that donble
jeepardy barred zenvictians for both offanses andvremanded
for vacation of one eof them. Id ar 300, 307, ( hene of the
petitimner's eonvictions , . . is wnauntherized punishment
fer a saparare of Fansa and muét be vacared " (guating Ball

44))a J

470 U,S, ar 8

[@))

oo

Similarly, our Suprems Ceurt fellewed Rutledge's

counsel in State v, Williams, 128 P.3d 98 (2006). Williams

was convieted of first dégree.feleny murder and first degree
rebbery. The first degree rsbhery is a pfedieate offense

of the former. RCW 94.32.030(1)(e). The defendant reeeived
cencurrent santeﬁees oen the twé ecounts. On appeal, the

court held that the-r@bbery wéé an lesser included offense
of the feleny murder efferse and remanded fer vacatien

of the rebbery effehse finding separate ecenvietians for

the predicate wffense of rebbery is contrary te iegislative

intent, -5~



See Rutledge, 517 U.S. at 306, 116 S.Ct. 1241 "
absent a clear indieatien by Cengress (eor the legislature)
that it intended te allew punishment fer beth affénses,
the trial eeurt should enter a final judgment eof cenvietioen.
on tﬁe greater offense and vacate the conviction en the
lesser offense ").

Like Williamé,“Seh@rr was convicted of beth the
lesser and greater offenses within the same indictment,
The trial court enteved final judgment of eonvietion en
both offenses. The court also entered special Firearm
enhanced penalties on béth effenées.'The Wiiliams court
has clearly indicated Sehorr's punishment is unauthorized
under Williams and Rutlaedge the lesser offense (robbery)
must be vaecated. Rutiedge,'517 U.5. at 306,

As neted abeve, like Williams and Rutledge, one of

Sehorr's coenvietions is unauvtherized punishment and must

be vaecated., Ball, 472 U.S. at 864, the lewer zourt believed
a defendant who pleas guilty te an unautherized convictien
and an erreneous sentence canneot collaterally challenge it
if he has waived his right te ap}eal and the invited

error doctrine would preclude any review, When this
propesitien was presented by the State Mr. Scherr directed
the lover eeurt te Supreme Court precedent whieh hold-

when a sentence has been imposed fer which there is ne
authority of law, the eourt has the pewer and duty to
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cerrect the erroneeus sgentenee, when the errer is
discovered, In the matter eof MeNut, 47 Wn,2d at 565,

288 P,2d 850,

i

State v. Proeks, ©2 Wn,2d at 878, 602 P.2d 351

(same). In re Pers. Restr., of Carle, 9C ¥Wr.2d 443, 524
P.2d 382 (sawe) In re Pers. Restr. of Gosdwin, 1486 Wn,2d
861, 90 P.3d 618 ("é;mingg;idﬁéi canﬂ@t, b?vwaf of a
negoiated plea agreement, agree to a sentence in axcess
of that allowed by law thus carnot waive such & challenge)
Hinten, 152 Wn.2d 861, 100 P,3¢ 805 (same) Thempsern, 141
Wn,2d at 723 (same)

Scherr alse provided an abundant of federal case
law whieh alse supp@fted this Wasbingtren Stata rule.

an otherwise valid waiver ef pestecenvierien right er

egal sentence. &ndis, 333 7,3d ar 201, Derse, 223

F.3d at 923-24 (sanme stating that a valid waiver of sappellate
rights net prehibit appeal of an illegzal senterce) see

also Michaelson,-lil F,3d_at 872 r.3 (describingrright )

'

appal an illegal sertence}.

aG

Fiéally, Schorr argued, in regzards ta_the invirad
error doectrine, to the extent rhatr he has aemmnstratad
that the trial court courr.acted outside irs statutory
agthority in imp@siné his sentence, the invited error
dectrine will net preclude appellate review citing wwe
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cases from this court, State v, Hughes, 2017 Wash.App

LEXTS 153 and State v. Phelps, 113 Wn.App 347, 57 P.3d
364, '

tha State argued

Strikingly sihilar te Scharr's case
that the invitesd asrrer dectrine barred‘PHelps fran ;
complaining eof the alleged errors committed by the—senﬁencing
ceuff because, he pértiéiﬁéfea in crééé{ngmthem'b} agreéing
to the conditiens in rhe plza bargain. This court held,
altheugh Phelpsvclearly invited the challenged santance,
to the extert hes can shew that the santencing court
exceeded its statut@fy éutherify, the invited errer

dectrine will net preclude review. Phelps, 113 Wn.App

NS
0.

at 354 (giting Geodwin, 145 Wn, 261, 50 P.23d 5819),

T
-
I
e
o
ol
=
-t
)
~h

Based upen the autherity cired aheve, t

Appeals was elearly not presluded by sithar the plea of

w0

guiilty, appeal waiver, er the invited errer destrine
te review the postecenvictien challange and grant him relief
the ceurt therefere has erred,

2. The pestitisn is not time barred becautse RCW 19.73.100(3)
applies te this case.

‘The Ceurt of Appeals erred in finding Mr. Scherr's
petition as time barred. RCW 10.73.100(3) elearly mandates
that a convietion entered in vielatier of the deuble
jeopardy elauses ié an exceptien te RCW 10,73.090 one
yg;r time limitatien., As noted 5  . o

-8-
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above, Williams holds eonvietiens fef the predicate
offense and the feleony murder vielate double jeepardy
principles.

F. CONCLUSION

For the reassns stated above, the acting chief judge

erred and pursuant to RAP 16.4(c) Mr, Seherr is entitled

to relief,

7R .
Dated thisgld ~ day of /¢?%“ﬁ/ , 2017,
!

WILLIAM CRAIG SCHORR
COYOTE RIDGE CORRECTION CENTER
P.0. BOX 769

CONNELL, WA, 99326
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In the Matter of the Personal Restraint of: r\: . rz‘n
. S e No. 49853-7-11 =
WILLIAM CRAIG SCHORR, 1

ORDER DISMISSING PETITION
Petitioner.

William Schorr seeks relief from- personal restraint imposed following his 2006
pleas of guilty to first degree murder, first degree robbery, second degree arson and first

degreé theft. He argues that his murder, robbery and theft convictions mérge and so the

separate convictions violate double jeopardy.

RCW 10.73.090(1) provides:

No petition or motion for collateral attack on a judgment and
sentence in a criminal case may be filed more than one year after the
_judgment becomes final if the judgment and sentence is valid on its face and
was rendered by a court of competent jurisdiction.

Schorr’s judgment and sentence became final on August 21, 2006, when the trial

" court entered it. RCW 10.73.090(3)(a). He did not file his petition until December 29,
2016, more than one year later. Unless he shows that one of the exception_s in RCW
10.73.100 applies or shows that his judgment and sentence is facially invélid, his petition

is time-barred. In re Personal Restraint of Hemenway, 147 Wn.2d 529, 532-33, 55 P.3d
615 (2002).
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49853-7-11

Schorr does not demonstrate that his judgment and sentence is facially invalid. He
4argue.s that his petition is exempt from the time-bar under RCW 10.73.100(3),. which
exempt petitions in which a conviction violates double jeopardy. But Schorr’s plea of
guilty was part of a plea agreement in which the State agreed to reduce his charges from
seven counts, including aggra;/ated first degree murder and three ﬁréarm sentencing
enhancements, to the four counts described abov;. In exchange, Schorr agreed to “waivé[]
his-ri—ght to éollatéfél-ly attack or make“an}; post-conv1ct1on challenge to his Eo‘l—ﬁ/i{:»ﬁ.bns'
and/or sentences in either state or federal court.” Having waived his right to collatérally
attack his judgment and sentence, he cannot dembnstrate that his petjtibn falls within the
- time-bar under RCW 10.73.100(3). Therefore, his petitic;n must Be dismissed as uptimely.
It is hereby

ORDERED that Schorr’s petition is dismissed under RAP 16.11(b).

DATED this\\DQé/\day'of\ \ﬁ\(\&\a@/ 2017

cc: William C. Schorr
~ Chelsey Miller
Pierce County Clerk
County Cause Nos. 04-1-01018-9



