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I, IHTRODDCTIOi^

William Graig Schorr argues that he is entitled

to have both his first degree robbery and theft

convictions vacated, as well as the, 5 year enhanced

penalty attached to the robbery conviction

because the convictions violate the prohibition against

multiple punishments for the offense.

In this supplemgntal brief, Mro Schorr shows that

because of the double jeopardy error present in his

case is one that is considered par sa prejudicial, he

need not prove by a preponderance of the evidence he

was actually and substantially prejudiced by the

trial Courts error,

II. AIGUMSNT AMD AUTHORITY

A, Standards Goveralna ?RPs

k petitioner may request relief through a PRP

when he is under an unlawful restraint. In re Monschke,

160 Wn.App, 479, 488, 251 P,3d 884, 390 (2010) (citing

RAP 16.4(a)-(g)). "Generally, in a PRP, the petitioner

must demonstrate by a preponderance of the evidence

that a constitutional error resulted in actual and

substantial prejudice or a nonconstltutional error

resulted in a complete miscarriage of justice," Id,
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But v.'hen a petitioner raises issues that were

afforded no previous opportunity for judicial review

.  . . the petitionrer need not make the threshold

showing of actual prejudice or complete miscarriage

of justice/' Pierce, 173 Wn.2d 372, 268 P.3d 907

(2011) (quoting In re Gentry, 170 Wash,2d 711, 715-14,

245 P.3d 766 (2010)). "It is enough if the petitioner

can demonstrate unlawful restraint under RAP 16,4," Id,

(citing Gentry, 170 Wash.2d at 715).

'Unlawful restraint includes restrslnt

accomplished in violation of State laws or

asministratlve regulations." Turner, 74 Wn.App. 596,

875 P.2d 1219, 1221 (1994) (citing Gashaw, 123 Wn,2d

138, 866 P.2d 8 (1994), Under RAP 16,4 rule, the inmate

isJ entitled to relief if he can show that a decision

was imposed or entered in violation of the Constitution

of the United States or the Constitution or laws

of the State of Washington, Lopea, 126 Wn.App. 891,

110 P„3d 764 (2005) (quoting RAP 16,4(c)(2)).

Additionally, to receive collateral rsviav/ of a

coaTvlction CP rionconstitutional grounds, a petitioner

must established that the claimed error constitutes

a fundamental deface which inherently results in

a complata miscarriage of justice. In re Cook, 114

Wn,2d 802, 792 P,2d 506 (1990),
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However, the petitioner must support tha petition

with facts or evidence and may not rely solely on

conclusory allsgationa, Monschks, 160 Wn.App, at 483

(citing RA? 16.7(a)(2)(i)). "A hearing is appropriate

when the petitioner makes the priraa facie showing but

the merits of the contentions cannot be determined

solely on the record. In re Yates, 177 Wna2d I, 296

P.3d 872 (2013)» (quoting In re Hp„'Ws, 99 VJn,2d 80,

660 P.2d 263 (1983) citing RA? 16,11(b)), "Granting the

petition is appropriate if the petitioner has proved

actual. pr.j\idlce or a fundamental defect resulting in

a complete miscarriage of justice," Yates, 177 Wn,2d

1 at 18,

B, Standards Goveriiing SenfeeBciRg Error

Appellate Courts review de novo a sentencing error

constituting an illegal sentence. State v, Murray, 118

Wn.App, 518, 77 P,3d 1188 (2003), Sentencing errors are

evaluated based on the principles that (1) a sentence

in excess of statutory authority is subject to collateral

attack, and (2) a defendant cannot agree to a punishment

in excess of statutory authority. In re Goodwin, 146

Wn,2d 861, 50 P.3d 618 (2002), In pleading guilty,

defendant's do not waivs their right to challenge the

sentence on grounds of legal error. In re West, 154

WR.2d 204, 110 P.3d 1122 (2005).



Mr. Schorr contends that his partictilar double

jeopardy violation is considered per se prejudicial

on collateral review. Tn fact, this Court has already

determined that this category of double jeopardy

violation is considered per se prejjadicial on collateral

review under In re Pers restraint of Francis, 170 Wn,2d

517, 522 n,2, 242 P„3d 866 (2010). A par se prajudice

rule is appropriate where it is certain that the

defendant suffered multiple punishments for the same

set, ss vrhere the State charged and the defendant was

convicted of more that one crime based on only one

action. 1. Such an error Is properly subject to a per

se prejudice rule because there is no possibility

that the trial court used different actions as the

basis for the conviction, See e.g. Francis, (holding

that the defendant's convictions violate double jeopardy

and vacating the conviction on the lesser offense

without discussion of actual prejudice). In such a case,

the mere fact of conviction constitutes a showing of

preji'.dice sufficient to warrant relief. The error is

inherently prejudicial.

1 llvo typss of double jeopardy violatiOTJS imy arise v/here the State charges tfea
defendant with multiple erfmes based npcm the sam action. "Unit of Pro^atfjon"
vicdacicffis occur vdsere a defendant is twice corivicted for the same ofiiense, e.g.,
tw) counts of robbery for tte same action; offaise" violatlm occur where
a defaidant is axivlGted, like here, of two offenses that require nerger upc»i
ccffivicticai, e.g., a ammt of f^c«y murder and a count on tJie underlying robbery for
the same acticHi , In re Frances, 170 Wh,2d 517, 242 P.3d 866 (2010).

-4-



Because the corsstitutlonsl error present in

Mr. Schorr's trial is one that is considered per se

prejudicial, Mr. Schorr need not prove by a

preponderance of the evidence that he was actually

and substantially prejudiced by the constitutional

error, , It is enough that he has demonstrated

unlawful restraint under RAP 15,4(c)(2),

IV, CONCLUSION

The trial courts error is inherently prejudicial

because Mr, Schorr has been thrice convicted for the

same offensa. This Court should hold that Mr, Schorr

petition is timely under RCW 10<,73,100(3) because the

Igislature did not intend multiple punishments for

a count of felony murder and a count on the underlying

robbery for the same action.

Dated this 13th day of January, 2018,

Respectfully Submitted;

ryy/./ia- u

yiHiam C. Schorr

Coyote Ridgs Correction Center
P,0, Box 769

Connell, WA, 99325

CERTTFICATC (F Se^VICE
Ihe undensigfied aurtifies that on the date below i
CGiss-d a true and correct copy of the docuniait to
^diich this certificate is attaj^ied ba nailed to r^iKSKient
attorney of rec^

Date Signature

2 " N&:, Schorr has not had an oppoitunity to appeal this issue,
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