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A. IDENTITYAOF PETITIONERS
Petitioners Pierce Count); gnd Blair Smith ask this Court to accept
review of the Courf of Appeals decision designated in Part B of this
Petition.

B. COURT OF APPEALS DECISION

" The Petitioners request that the Court accept review of the
published May 9, 2017, decision of Division II of the Court of Appeals. A
copy of that decision is in the Appendix at APP 1-10.

C. ISSUES PRESENTED FOR REVIEW

Should this Court grant review where the holding of the Court of
Appeals, Division II, conflicts with fhis Court's holding in Camicia v.
Howard S. Wright Const. Co., 179 Wash.2d 684. 317 P.3d 987 (2014), anq
the holding of Division I of the Cgurt of Appeals in Chamberlain v.
Department of Transportation, 79 Wash. App. 212,901 P.2d 344 (1995)? -

Is a landowner required to open their land to th¢ ]:()ublic solely for
recreation tc; avail themselves of the immunity provision of RCW 4.24.2107?

D.  STATEMENT OF THE CASE

The Petitioners note the factual and procedural discussion in the
Court of Appeals Opinion, Op. at 2. Petitioners provide a supplemental
discussion of facts and procedure below. that are pertinent to the issues

identified in the Petition. .
3



Respondent, Ms. Lockner, and her niece, Ms. Jennes, went for a
bike ride on the Orting Foothills Trail. Near the end of their ride they
encountered a riding lawnmower mowing grass adjacent to the trail. CP
32. Ms. Lockner and her niece could see the lawnmower and dust from at
least 100 feet away. CP 39. The lawnmower was off of the paved trail,
moving away from Ms. Lockner and her niece as they approached it from
behind. CP 25, 42. Ms. Jennes passed the lawnmower without incident:
CP 40. While paésing the lawnmower Ms: Lockner removed her hands
from her bicycle handlebars, swerved, and clipped the back wheel of her
niece's bicycle causing Ms. Lockner to fall. CP 25-26.

The Trail: |

Pierce County does not maintain and operate the entire Orting
Foothills Trail. The section of the trail where Ms. Lockner fell is
rhaintained and ofaérated by Pierce County. CP 103. This portion of the
tréil is open to the public from 8:00 a.m. to 5:00 p.m. CP 103. The area
of the trail where Ms. chkner fell is designed and mainltained by Pierce
County for recreation. CP 107, 110.

11117
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E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1.  THIS COURT SHOULD GRANT REVIEW PER RAP
13.4(b)(1)(2) AND (4)

a. The Court of Appeals Decision is in Conflict With the
Supreme Court Decision in Camicia v. Howard S.

Wright Const. Co., 179 Wash.2d 684. 317 P.3d 987
(2014) .

The Court in Camicia examined the applicability of RCW 4.24.210
in a situation where the landowner, the City of Mercer Island, hgd an
affirmative duty to open their land to the public for transportation. An
unintentional injury-took place on a portion of the land that was required
by deed to remain open to the public for transportatién. This unique
factual circumstance resulted in the Court remanding for the explicit
purpose of requiring a landowner to prove that the portion it owned was
also open to the public for recreation. Id. at 702. Specifically, that the
recreational use of the land was an intended use by the landowner, not
incidental. Id at 697. The landowner, the City of Mercer Island, had an
affirmative duty to open the land to the public for transportation, the Court
reasoned that the city must also have the authority to close the land to the
1'ec1'eafing public, becaﬁse extending recreational immunity to landowners
who lack authority to close the land to the public would not further the

purpose behind RCW 4.24.210. Id at 692, 696.



The decision in this c_ase.pu‘rports to rely upbn t’amicia, while
actually conflicting with this Court's prior ruling in 1t Here, Diviéion I
| concluded that land must be solely open to the public for recreation in
. order for the immunity of RCW 4.24.210 to apply. In Camicia, this
| rationale is explicitly refuted within the decision by this Court to remand
for additional infbrmation regarding whether or ndt the city pould close
the area of the trail to recreation. If the city is able to deménsirate beyond
reasonable dispute that it can close the trail to recreational use, than the
immunity of RCW 4.24.210 applies. Id at.702. Remanding as directed by
the qdurt would serve no other purpose. Thus, the land would be shown to
have multiple public purposes; transportation and recreation, and |
recreational use immunity wo‘uld-apply.
b. The Decision of Division II Directly Contradicts
Authority From Division I: Chamberlain v. Departinent
of Transportation, 79 Wash. App. 212, 901 P.2d 344

(1995) and Archer v. Marysville School District, 195
Wash. App. 1014, Not Reported in P.3d (2016)'

The Chamberlain decision by Division I addresses an unintentional |
injury on a bridge, which also served the recreational purpose of being a
scenic overlook. Id at 215. The c;)ul't found the Deception Pass bridge to
meet the immunity provisions of RCW 4.24.210 because it was ékpréssly

made available for recreational use and no fee is charged. /d at 218. The

! Cited as nonbinding authority per GR 14.1.



court reachéd this conclusion based upon a long line of cases involving
mixed-use, secondary use, and multi-use scenarios where immunity was
fouﬁd to apply. See Mc:Carvei; v. Manson Park & Recreation Disi, 92
Wash.2d 370, 377, 597 P.2d 1362 (1979) (rejected invitation to limit
immunity based upon secondary and primary uses of land); Riksem v.
Seattle,‘ 47 Wash.App. 506, 510, 736 P.2d 275 (multi-use did not limit
immunity). -

Division I continues to authorifatively and properly support the
- application of RCW 4.24.210 to land open to the public for multiple
purposes. The court in Archér found, "Camicia_stands neither for the
proposition that the land must be exclLlsi\;ely used for recreational
purposes ...." Id at 6. These decisions afe in direct opposition to the
ruling of Division I in this matter. Thus, reviewlis appropriate and
neceséary.

c. The Reéreating Public and Landowners Need Clarity in
Light of This Decision by Division II

There are many lands similarly situated to that of the Marysville
School District in Archer. Land open to the public for educational
activities as well as recyeation. Land also similar to Chamberlain. Land
held out for transportation and recreation. This Division Il decision

/

requires those landowners to evaluate whether to keep those lands open to



the public for recreétion in light of the possibility At.hey may.now be denied
the immunity protections of RCW 4.24.210 and held liable for,
unintentjonal injuries. This likely chilling effect upon landowners'
willingness to open their lands to recreation runs counter to the explicit
purpose of RCW 4.24.210, _". .. to encourage owner or others in lawful
possession and control of 1and and water areas or channels to make them
available to the public for recreational purposes ...." Furthér, the rational
course for existing)landowners may be to close existing recreational space.

F. CONCLUSION

This case has significant implications for the numerous public and
private landowners who open their land to millions of people across
»Washington for recreation each and every year. Accordingly, review is
merited. RAP 13.4(b).
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
MARGIE LOCKNER, ' No. 48659-8-11
| | AppelI;lnt,
V.
PIERCE COUNTY, a political subdivision of PUBLISHED OPINION

the State of Washington; and BLAIR SMITH,
individually, and as an employee to Pierce
County, :

Respondents.

LEE, J. — Margie Lockner appeals the superior court’s summary judgment dismissal of her
claims based on the recreational immunity statute, RCW 4.24.210. Lockner argues that the
.superior'court improperly applied fhe.z recreational immunity statute because (1) she prdyided
evidence that the place of her injury was used. for transportation purposes and (2) she brought a
negligence claim rather than a premises liability claim. This appeal requires us to determine
v\.'hether Can.zicia v. Howard S. Wright Consér. Co.! limits recreational immunity to land opened
solely for recreatioﬁal purposes or wh‘ether the immunity extends to those lands serving multiple
purposes.

- We holld that summary judgment was impréper because Camicia limited recreational
immunity to land opened to the public solely for recreational purposes and issues of material fact

remain as to whether the area where Lockner was hurt was opened to the public solely for the

1179 Wn.2d 684, 317 P.3d 987 (2014).

APP 1



No. 48659-8-11

purpose of recreational use. We also hold that the plain language of availability of RCW 4.24.210
extends to negligence actions. Accordingly, we reverse and remand for further proceedings.
FACTS

Lockner and her niece were riding their bicycles on the Foothills Trail in Pierce County.
Lockner was 1'idirig behind her niece as they approached a riding lawn mower from the rear. The
lawn mower, operated by a Pierce County Parks and Recreation employee, was mowing grass on
the right side of the trail, moving in the same direction as Lockner and her niece. Lockner’s niece
rode past the lawn mower, and Lockner followed, attempting to pass with the lawn mower on her
right. Lockner raised her left hand from the handle bars to shield her eyes from debris in the air -
from the lawn mower. She “quickly tried to veer to the left to get off the trail and that’s when I
clipped [Lockner’s niece’s] bike.” Clerk’s Papers (CP) at\76 (Deposition of Lockner). Lockner
fell and was hurt.

The County’s website describes the Foothills Trail as:

The Foothills Trail sits atop a historic railroad bed and snakes through the river

valley southeast of Tacoma. This 25-mile-long trail is a popular commuter route

and recreational destination for bicyclists, while hikers enjoy shorter, more

manageable segments of the trail. One of the most scenic sections for the

unobstructed views of nearby Mt. Rainier begins in Orting and follows the Carbon

River upstream through farmland and forest.

The Foothills Trail is a 12-foot wide non-motorized asphalt trail/linear park.suitable :

for bicycles, walking, in-line skates and wheel chairs. It also has a soft shoulder

path for equestrians.
CP at 62 (emphasis added).

The County produced a “Pierce County Park, Recreation & Open Space Plan,” which

included a “Regional Trails Plan” that stated its vision as:

\ ' APP 2



No. 48659-8-11

The Pierce County Regional Trails System will be an accessible and seamless trails

network used by people of all ages and abilities for recreation and transportation.

Pierce County trails will provide users with the opportunity to experience

recreation, solitude or companionship, and provide a practical transportation

option. It will offer connections to major developed areas and attractions within

the County, provide opportunities -for appreciation of nature, and connect the

County to the greater region.

CP at 59, 65-66 (emphasis added).

Lockner filed suit against the County and the employee operating the lawn mower. The
County moved for summary judgment, arguing that RCW 4.24.210 immunized the County from
" Lockner’s claims. In support of the motion, the County filed the declaration of its Superintendent
of Parks, which stated that the Foothills Trail “is open to the public for recreation between the
hours of 8:00 a.m. and 5:00 p.m.,” and the Foothills Trail “is not a transportation corridor.” CP at
103. The superior court agreed with the County and dismissed Lockner’s suit. Lockner appeals.

ANALYSIS

Lockner argues that the superior court erred in dismissing her case against the County on
summary judgment because (1) issues of material fact exist as to the trail’s use for transportation
purposes and (2) the recreational immunity statute applies only to claims for premises liability, not
to her claims for riegligence. We hold that summary judgment was improper because issues of
material fact remain as to whether the Foothills Trail was opened to the public solely for the
purpose of recreational use. We also hold Lockner’s second argument fails.

A.  STANDARD OF REVIEW
“Summary judgment is appropriate only when there are no genuine issues of material fact

and the moving party is entitled to judgment as a matter of law. CR 56(c). We review a grant of

summary judgment de novo.” Camicia, 179 Wn.2d at 693.

APP 3



No. 48659-8-11

Inreviewing appeals from summary j ud>gment, we view the facts in the iight most favorable
to the nonmoving party. Id. at 687-88. In this case,‘that party is Lockner.

Recreational immunity is an affirmative defense. Id. at 693. Thereforé, the burden to
establish its applicatioﬁ is on the party claiming its protection. Id. In this case, that party is the
County. |
B. AVAILABILITY OF RECREATIONAL IMMUNITY

Lockner argues that material facts exist to show that the Foothills Trail is not used solely
for recreational purposes. Lockner asserts that summary judgment is not proper in this case
because our Supreme Court in Camicia held that where the land is held open for mixed-use—such
as for both recreation and transportation—then the recreational immunity statute is not available
to the landowner. We agree.

RCW 4.24.210 is the recreational immunity statute. Its purpose

is to encourage owners or others in lawful possession and control of land and wziter

areds or channels to make them available to the public for recreational purposes by

limiting their liability toward persons entering thereon and toward persons who may

be injured or otherwise damaged by the acts or omissions of persons entering

thereon. ‘

RCW 4.24.200. In short, the récreational immunity statute was enacted to encourage landowners.
to allow public use of their land for outdoor recreation by providing the landowners with immunity

from most injuries that might be sustained through the public’s use. RCW 4.24.200; LAWS OF

1967, ch. 216 § 2.2 The recreational immunity statute provides, in pertinent part:

2 Laws of 1967, ch. 216 § 2 states:

Any landowner who allows members of the public to use his agricultural or forest
land for the purposes of outdoor recreation, which term includes hunting, fishing,

APP 4



No. 48659-8-11

[A]ny public or private landowners . . . who allow members of the public to use

[the land] for the purposes of outdoor recreation, which term includes, but is not

limited to, . . . bicycling, . . . without charging a fee of any kind therefor, shall not

be liable for unintentional injuries to such users.

RCW 4.24.210(1). “Thus, ‘to be immune under RCW 4.24.210(1) the landowner must establish’
that the [Iand in question] (1) was open to members of the public (2) for recreational pﬁrposes and

[that](3) no fee of any kind was charged.’” Camic;'a, 179 Wn.2d at 695-96 (quoting Cregan v.

Fourth Mem'l Church, 175 Wn.2d 279, 284, 285 P.3d 860 (2012)) (alterations in original).

In Camicia, the plaintiff was riding her bicycle on the I-90 bicycle trail, along Interstate 90
in Mercer Island, when she was injured. Id. at 687. The plaintiff sued the city of Mercer Island
for negligence, but the éuperim* court-dismissed the action under RCW 4.24.210. Id.. Divisioﬁ
" One of this court reversed the superior court in an unpublished decision, dete1mix}ing that there
was no evidence that the 1-90 bicycle trail was intended for anything but trérisportation and had
always been characterized as a part of the regional transportation system. Camicia v. Howard S.
C'onstr. Co., néted at 158 Wn. App. 1029, 2010 WL 4457351 *7. Our Supreme Court agreed with
the Court of Appeals ‘and affirmed. Camiciq, 179 Wn.2d at 687. |

In affirming, however, our Supreme Court backed away from the position taken by the

Court of Appeals, noting instead that the record showed that recreational use of the I-90 trail had

camping, picnicking, hiking, pleasure driving, nature study, winter sports, viewing
or enjoying historical, archaeological, scenic, or scientific sites, without charging a
fee of any kind therefor, shall not be liable for unintentional injuries to such users:
Provided, That nothing in this section shall prevent the liability of such a landowner
for injuries sustained to users by reason of a known dangerous artificial latent
condition for which warning signs have not been conspicuously posted: Provided
further, That nothing in this act limits or expands in any way the doctrine of
attractive nuisance. ' “

APP 5
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been identified at least by the city of Mercer Island. | Id. at 689-90. The record showed that the
Washington State Department of Transportation’s history of the I-90 trail stated that no
recreational facility funds had been used to construct the I-90 trail, and that it was built as “*part
of a multi-modal transportation facility.”” Id. at 689 (quot;ing the record). Yet, while the quitclaim
déed of the I-90 trail to the city'of Mercer Island stated that the “‘property is traﬁsferred. for
road/street purposes only, and no other use shall be made of said property without obtaining prior
written approval of the grantor,’ thé city of Mercer Island contended that it always understood
the I-90 trail to be primarily recreational in nature. Id. at 690 (quoting the record) (emphasis
omitted). In support, the city of Mercer Island cited to local ordinances, its parks departh@ent being
charged with the trail’s upkeep, and a “‘Park; Recreation, Open Space, Arts and Trails Plan’” that
identified the I-90 trail as 4 “‘multi-purpose pedestrian/bicycle regional trail . . . . used as park
lands.”” Id. at 689-90 (quoting t'he record) (emphasis omitted). The parties agreed that the I-90
trail was open to members of the public and no fee of any kind was charged.

The Camicia court characterized the issue és “whether genuine issues of material fact exist
as to whether the trail was open for recreational purposes.” Id. at 696. According to Camicia, that
determination rests c‘)n two considerations: first, whethgr the landowner could closé the land in |
question to the public; and second, whether the land was opened to the public solely for the purpose
of recreation‘. Id. at 696, 697  The court held that “[b]ecause a trier of fact could find that the I-

90 trail [wa]s open for the public purpose of transportation rather than recreational use, the Court

APP 6
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of Appeals correctly held that the [city‘of Mercer Island] was not entitled to summary judgment in
its favor.” Id. at 703, " : | -
| Here, just as in Ca/nicia, the Foothills Trail was open to the public and no fee was charged
for its use, Therefore, we must determine whether genLline issues of material fact exists as to
whether the County could close the trail to the public and whether the trail was open to the public
solely for the purpdse of recreation. Id. at 696, 697.
| L. Could the County “Close” the Trail to the Public?

The Camicia court first considered whether the landowner could close and open the land
to the public. Id. at 696. The court r.easoned, “Absent that authority [to determine whether the
land should be open to the pubiic], a landowner cannot assert recreational immunity” because
“extending recreational immunity to landowners who lack %mthority to close the land to the public
‘would not further the purpose behind the aét,’ namely to encourage landowners to open land that
would not otherwise be open.” Id. at 696 (quoting T enn)‘)son v. Plum Creek Timber Co., 73 Wn.
App. 550, 55-8, 872 P.2d 524, review denied, 124 Wn.2d 1029 (1994)). The Camicia court held
that “a material question of fact about the City’s authority to close the trail to public transportation”
existed, precluding summary judgment. Id. at 697.

Here, the State presented evide.:nce that the trail was open from 8 AM to 5 PM. However,
the record does not identify who owned the trail or had authority to enforce the trail closures to the

public. For example, the County’s website states that the trail sits on top of “a historic railroad

3 The majority also held that recreational immunity does not depend on the plaintiff’s activity at
the time. Id. at 701. That means that Lockner’s use of the trail for recreational purposes at the
time of her injury does not control the availability of immunity to the County.

APP 7
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bed” and f‘begins in Oming.” CP at 62. Based on these two statements, a question of fact exists
as to whether the County, the railroad, or the city of Orting owns, and therefore has authority to
cldse, some or all of the trail to the public. Thus, issues of material fact remain as to whether the
land could be closed to the public and by whom.

2. is the Trail Opened to the Public Solely “For the Purpose of Outdoor Recreation™?

In Camicia, the court determined that immunity applies under the statute. “only when a
landowner allows fﬁe public to use‘the land ‘for the purpose of outdoor recreation.”” Id. at 697
(quoting RCW 4.24.210(1)) (emphasis omitted). Thé court reasoned,

Where land is open to the public for some other public purpose—for example as

part of a public transportation corridor—the inducement -of recreational use

immunity is unnecessary. It would make little sense to provide immunity on the

basis of recreational use when the land would be held open to the public even in the

absence of that use. : ‘
Id. at 697. The cﬁurt stated that the purpose of the recreational statute was to. create recreatioril.al
areas ‘“‘that might not otherwise be open to the public.’” Id. at'699 (quoting Riksem V. City‘o‘f
Seattle, 47 Wn. App. 506, 508, 736 P.2d 275 (1987)). The Camicia court also stated that providing
immunity for areas that are opened to fﬁe public for purposes in addition to recreation, such as’
transportation, “not only undermines thé statute’s plain language and the legislature’s infent But
would also unjustly 1;elieve the government of its common-la& duty to maintain roadways in a
condition reasonaBly safe for ordinary travel.” Id.

The dissent in Camicia charactérized the maj_ority?s opinion as ‘“hold[ing] that RCW
4.24.210 éonfers immunity only if land ié held open to the public solely for recreational use.” Id.

at 704 (Madsen, C.J., dissenting). The majority did not refute the dissent’s characterization. Thus,

the majority’s opinion seems to extend recreational immunity only to those lands held open to the

APP 8
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public solel_y for the purpose of recreétion (i.e., immunity applies only when the lands would not
'be held open if the recreational use was removed or prohibited).

Here, when the evidence is vieyved in the light most favofable to Lockner, an issue of fact
remains regarding the purpose for which the Foothills Trail is held open to the public. For
example, the County’s website describes the Foothills Trail as “a -populér commuter route and
recreational destination.” CP at 62. Additionally, the County’s “Regional Trail Plan,” is to provide
‘trails “for recreatioh and tfansportation,” “provide a practical transportation option,” “offer
connections to major developed areas and attractions within the County . . ., and connect the
County to the greater region.” CP at 65-66. Therefore, a question of material fact remains as to
whether the Foothills Trail was opened to the public solely for the purpose of recreational use.
Camicia, 179 Wn.2d at 697, 699. Eecause issues of material fact remain, summary judgment was
improper.

C. NEGLIGENCE CLAIMS

Lbckner argues that summary judgment was impfoperly entered agéinst her because her
case against the County is a negligence claim, rather théﬁ a premises liability claim. This argument
fails.

The recreatioﬁal immuhity statute extends -imr'nunity to certain landowners for
“unintentional injuries” to certain user‘s.. RCW 4.24.210. By its plain language, this immunity
extends to negligence actions and is not restricted to bl‘emises liability.clairlns. RCW 4.24.200,
.210; Citizens AlL fbr Prbp. .Rights Lc;nd Legal Fund v. San Juan County, 184 Wn.2d 428, 435,
359 P.3d 753 (2015) (if the statute's meaning is plain on its face, then the court must give effect to

that plain meaning). Therefore, we hold that Tockner’s assertion that the recreation immunity

APP 9
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statute does not apply because she brought a negligence claim.rather than a premises liability claim
is unavailing.*

Issues of material fact remain as to whether the County had the authority to close the trails
to the public and whethe‘r the trails were open to the public solely for the purpose of recreational
use. Therefore, we reverse the trial couﬁ’s summary judgment dismissal_ of Lockner’s suit and

remand for further proceedings.

We concur:

" Mginick, J.

4 We note that sometimes negligence and premises liability are not necessarily separate torts. See
generally Curtis v. Lein, 169-Wn.2d 884, 888-89, 239 P.3d 1078 (2010) (calling the cause of action
for injuries sustained in falling.th:ough'a dock on another’s property “a negligence suit” and “a
premises liability suit”).
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