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L IDENTITY OF RESPONDENTS

The answering parties are Respondents Yakima Health District
(hereinafter “YHD”) and Christopher Spitters, MD (hereinafter “Dr.
Spitters”).

II. REASONS WHY REVIEW SHOULD BE DENIED

Despite Petitioner’s contentions, the Court of Appeals’ Decision in
this matter was consistent with prior Washington State appellate court
decisions. Petitioner has also failed identify the specific basis under RAP
13.4(b) upon which her Petition for Review relies.

Petitioner seeks discretionary review of the Court of Appeals’
finding that her medical expert Rosa Martinez, MD’s declaration was
insufficient to support her medical negligence claim. However, Petitioner
had failed to demonstrate a legitimate basis for review of that issue under
RAP 13(b)(1) or (2). Specifically, she has failed to provide any evidence
that the Court of Appeals failed to follow previous Court of Appeals and
Supreme Court decisions regarding necessary expert support for medical
negligence claims.

Petitioner also argues for the first time that res ipsa loquitur
applies. This, however, is not a proper basis for review for two reasons:
(1) the doctrine of res ipsa loquitur was raised for the first time on appeal

and is therefore not an appealable issue and (2) res ipsa loguitur applies



only to a specific set of factual circumstances in medical negligence cases,
which are nothing like this case.

Finally, Petitioner argues, again for the first time on appeal, that
Respondents violated Mr. Reyes’ due process righis by treating his
tuberculosis. However, Petitioner fails to demonstrate how Respondents’
medical care violated Mr. Reyes’ due process rights, or even identify

which due process rights (procedural or substantive) were violated.

III. COUNTER-STATEMENT OF THE CASE

. Factual History

Dr. Spitters is an infectious disease specialist certified by the
American Board of Preventive Medicine and serves as the Local Health
Officer for Respondent YHD, a local health district. CP 29.

In 2009, Petitioner’s husband, Mr. Reyes, presented to Rizwana
Kahn, MD at the Yakima Chest Clinic complaining of intermittent chest
pain. CP 149. Following a concerning chest x-ray, he underwent a
bronchoscopy on April 20, 2010. CP 153. Mr. Reyes’s sputum sample
tested positive for tuberculosis. CP 144; 146; A1-A3. The Yakima Valley
Memorial Hospital Microbiology Lab reported these results to the
Washington Department of Health (“DOH”) and YHD. CP 144, 146; Al-

A3. Additional sputum samples analyzed by the DOH’s Public Health



Laboratory cultured positive for tuberculosis. CP 155-158; 216-219; A4-
All.

On May 25, 2010, Mr. Reyes began tuberculosis treatment at
YHD, where he was prescribed a four drug combination of isoniazid,
rifampin, ethambutol, and pyrazinamide. CP 7; 159; 213. As his
treatment progressed he was repeatedly asked to present to YHD for liver
function testing. After six weeks, Mr. Reyes finally presented to YHD on
July 8, 2010. CP 211. His results showed low liver function levels, so Dr.
Devika Singh immediately instructed Nurse Hansen, the YHD nurse
caring for Mr. Reyes, to hold Mr. Reyes’ medication and have him return
to YHD for more testing. CP 211. Nurse Hansen also contacted Dr.
Spitters and told him about Mr. Reyes. CP 211.

Dr. Spitters reviewed Mr. Reyes’ medical records and called him,
leaving a message in English and Spanish and asking for Mr. Reyes to call
back immediately. CP 211. Dr. Spitters also told Nurse Hansen to
continue to hold Mr. Reyes’ medication and to send him to the Emergency
Room (ER). CP 212. Dr. Spitters reached Mr. Reyes via phone on July
15, 2010, at which point Mr. Reyes admitted that he had been
experiencing fatigue and nausea for several weeks and that he had been
drinking alcohol while taking his tuberculosis medications. CP 213. Mr.

Reyes had been previously warned that drinking while on his tuberculosis



medication could increase his risk of a drug induced liver injury. CP 211.
Dr. Spitters directed Mr. Reyes to go to the ER, but Mr. Reyes refused.
CP 213. Dr. Spitters diagnosed Mr. Reyes with a drug induced liver injury
and asked him to come back for additional testing. CP 213-214.

On July 16, 2010, Mr. Reyes presented to YHD for liver function
testing, which was somewhat improved. CP 215. Dr. Spitters examined
Mr. Reyes in the YHD clinic on July 21, 2010. CP 215-219. Dr. Spitters
also connected Mr. Reyes with the hepatology department at the
University of Washington to treat Mr. Reyes’ liver injury. CP 221; 224-
225. Sadly, Mr. Reyes’ condition declined, and he passed away at the
University of Washington on August 6, 2010. CP 226.

. Procedural History — Trial Court

Petitioner filed this lawsuit individually and on behalf of her two
minor children and Mr. Reyes’ estate on October 3, 2014. CP 4. On
December 2, 2014, Dr. Spitters filed a Motion for Summary Judgment on
the statute of limitations, which the trial court denied. 5/5 RP 13:1-8.
Thereafter, Dr. Spitters filed a Motion to Dismiss for Failure to Comply
with Discovery (which was later stricken) and a Motion for Summary
Judgment re Lack of Experts. CP 398-410; 460-462. On April 27, 2015
Petitioner filed her first declaration from Dr. Martinez in response to Dr.

Spitters” Motion for Summary Judgment re Lack of Experts. CP 108-113.



In reply Dr. Spitters argued that Dr. Martinez’ declaration was insufficient
to establish a prima facie claim of medical negligence. CP 108-116.

On May 5, 2015, the trial court dismissed Petitioner’s medical
negligence claims, explaining:

Look, I take this very seriously, because this is the nail in
the coffin, and it sounds like Mr. Reyes suffered a horrible
death, but at this point we don’t have any facts to establish
what the causation is, what the standard of care is, whether
Dr. Martinez is qualified to reach these conclusory
statements that she makes, and I agree with Mr. Kerley.
You don’t need a whole lot, but you need more than is
here ...

She indicates that they violated the standard of care but she

doesn’t indicate anywhere that she’s aware of the protocols

in this State for the diagnosis and treatment of tuberculosis,

which apparently they believe that he had.

She indicates that she studied the medical records, doesn’t

say what records... There’s just so many ambiguities here.

I think this declaration is very deficient.
5/5 RP 44: 13-20; 45:12-18; 46:3-5. On May 11, 2015, Dr. Spitters filed
his Motion for Summary Judgment re Tort of Outrage, asking the trial
court to dismiss Petitioner’s remaining claim. CP 195-206. YHD filed a
similar motion on Petitioner’s remaining claims and a Motion for
Summary Judgment to dismiss Petitioner’s wrongful death claims on the

statute of limitations. CP 261-266. Dr. Spitters joined YHD’s motion to

dismiss the wrongful death claims. CP 272-275.



On May 18, 2015, Petitioner filed a Motion for Reconsideration of
the trial court’s May 5, 2015 decision to dismiss her medical negligence
claim. CP 228. Petitioner attached a second declaration from Dr.
Martinez to the Motion for Reconsideration. CP 229-231. In response,
Dr. Spitters argued that Petitioner’s Motion for Reconsideration was
untimely and deficient under CR 59 because it failed to state any facts or
law upon which it was based. CP 237; 240. Respondents also noted that
Dr. Martinez’ second declaration still failed to support a medical
negligence claim because it did not sufficiently articulate the standard of
care as it applied to Dr. Spitters and/or YHD, how Dr. Spitters and/or
YHD violated the standard of care, and any causal connection between Dr.
Spitters’ care and Mr. Reyes’ injury. CP 238-240.

At the July 15, 2015 hearing, the trial court agreed with Dr.
Spitters and YHD, declining to consider Petitioner’s untimely Motion for
Reconsideration or Dr. Martinez’ deficient second declaration. 7/15 RP
21:20-22:7. However, the trial court recognized that the second
declaration was still deficient because Dr. Martinez’ legal conclusion that
Dr. Spitters and YHD violated the standard of care did not sufficiently
articulate the standard of care required of Dr. Spitters and YHD or explain

how each respondent failed to follow it. 7/15 RP 38:12-39:16.



The trial court also granted Dr. Spitters’ Motion for Summary
Judgment re Tort of Outrage and YHD’s two motions. 7/15 RP 40:22-
41:5. The trial court dismissed Petitioner’s wrongful death claims,
brought individually and on behalf of her two children, on the independent
basis that they were barred by the three year statute of limitations for
wrongful death claims. 7/15 RP 11:8-18.

. Procedural History — Court of Appeals

Petitioner appealed the trial court’s dismissal of her claims to the
Court of Appeals. In its unpublished February 14, 2017 opinion, the Court
of Appeals upheld the trial court’s summary judgment dismissal of
Petitioner’s claims. Reyes v. Yakima Health Dist., 197 Wn. App. 1072
(2017). The Court of Appeals reviewed the summary judgment dismissal
de novo, first holding that the medical negligence claim was properly
dismissed because Dr. Martiez’ declaration failed to create an issue of
fact. Id. at *3. Specifically, the declaration “failed to identify the discreet
conduct” of Respondents that violated the standard of care and “also failed
to declare the applicable standard.” Id. at *4. The Court of Appeals did
not address the issue of causation.

The Court of Appeals also upheld the trial court’s dismissal of
Petitioner’s tort of outrage claim. The Court of Appeals declined to

address whether a patient may recover for outrage despite the provisions



of Chapter 7.70 RCW because, as a threshold matter, Respondents’
conduct was not outrageous as a matter of law. Id. at *5. The Court of
Appeals analyzed Petitioner’s claim in the context of Washington
tuberculosis law, recognizing that a health district is statutorily required to
maintain a tuberculosis treatment program and that a local health officer
holds the authority to order a patient to submit for treatment. Id. at *6. It
recognized that some records contained a diagnosis of tuberculosis and
that Respondents reasonably believed that Mr. Reyes had tuberculosis.
Therefore, they had an obligation to treat him and prevent the disease’s
spread to others. This treatment was neither extreme nor outrageous. Id.
Finally, the Court of Appeals upheld the dismissal of Petitioner’s wrongful
death claim because it had upheld the dismissal of Petitioner’s underlying
claims (medical negligence and the tort of outrage). Id. at *7.

Petitioner filed a Motion for Reconsideration, which the Court of

Appeals denied. This Petition followed.

IV. ARGUMENT

Petitioner has raised three issues in her Petition: (1) whether the
Court of Appeals erred in finding that Dr. Martinez’ declaration was
insufficient to support a prima facie claim of medical negligence, (2)

whether the Court of Appeals erred in dismissing all of her claims under



the doctrine of res ipsa loquitur, and (3) whether the Court of Appeals
erred in dismissing her claims under the principle of due process.

. Petitioner has failed to demonstrate a legitimate basis for
discretionary review of the Court of Appeals holding that Dr.

Martinez’ declaration was insufficient to support a prima facie
medical negligence claim.

A petition for review will only be accepted by the Supreme Court
in specific instances:

(1) If the decision of the Court of Appeals is in conflict

with a decision of the Supreme Court; or

(2) If the decision of the Court of Appeals is in conflict

with a published decision of the Court of Appeals; or

(3) If a significant question of law under the Constitution

of the State of Washington or of the United States is

involved; or

(4) If the petition involves an issue of substantial public

interest that should be determined by the Supreme Court.
RAP 13.4(b).

Nowhere in her brief does petitioner set forth the legal basis that
would permit discretionary review, most likely because there is none.
Rather, Petitioner argues that the Court of Appeals must accept, by mere
fact of its existence, that Dr. Martinez’ declaration is sufficient to establish
a prima facie medical negligence claim. She further argues that the Court
of Appeals weighed the “credibility” of Dr. Martinez’ declaration as

opposed to whether it met the requirements sct forth by this Court and the

Courts of Appeals. This is procedurally and legally incorrect.



The Court of Appeals reviewed the trial court’s summary judgment
dismissal of Petitioner’s medical negligence claim de novo. It upheld
dismissal for two reasons: (1) Dr. Martinez’ declaration failed to identify
the Respondents’ discreet conduct that violated the standard of care, and
(2) her declaration failed to declare the applicable standard of care that
applied to each respondent in this case. The Court of Appeals cited well
established precedent that requires a medical expert to articulate both the
specific standard of care as it applies to each medical defendant and
explain the discreet conduct that actually violated that standard of care in
order to survive summary judgment. See, e.g. Grove v. PeaceHealth St.
Joseph Hosp., 182 Wn.2d 136, 341 P.3d 261 (2014); Douglas v.
Bussabarger, 73 Wn.2d 476, 438 P.2d 829 (1968); Guile v. Ballard Cmity.
Hosp., 70 Wn. App. 18, 851 P.2d 689 (1993); Young v. Key Pharm., Inc.,
112 Wn.2d 216, 226, 770 P.2d 182 (1989). Because Dr. Martinez’
declaration failed to meet both of these requirements, summary judgment
was appropriate.  Petitioner has failed to articulate any basis for
discretionary review of these findings under RAP 13.4(b), and her petition

should be denied.

10



B. Petitioner is not entitled to discretionary review of the Court of
Appeals’ decision under the doctrine of res ipsa loquitur.

Petitioner raises for the first time the argument that her claims
should not have been dismissed due to the doctrine of res ipsa loquitur.
However, this is not a sufficient basis for discretionary review. With
limited exception, this Court does not consider legal issues not raised or
briefed in the Court of Appeals. State v. Halstien, 122 Wn.2d 109, 130,
857 P.2d 270 (1993) (“An issue not raised or briefed in the Court of
Appeals will not be considered by this court.”). These exceptions are as
follows:

(a) Errors Raised for First Time on Review. The appellate

court may refuse to review any claim of error which was

not raised in the trial court. However, a party may raise the

following claimed errors for the first time in the appellate

court: (1) lack of trial court jurisdiction, (2) failure to

establish facts upon which relief can be granted, and (3)

manifest error affecting a constitutional right.

RAP 2.5(a). The doctrine of res ipsa loquitur does not fall into the limited
exception of RAP 2.5(a). Petitioner is not permitted to assert this
argument for the first time on appeal.

Even if the Court were to allow discretionary review of whether
res ipsa loquitur applies here, discretionary review would be pointless

because res ipsa loquitur does not apply to this case and would not have

prevented the trial court from dismissing Petitioner’s claims.

11



The doctrine of res ipsa loquitur spares the plaintiff the
requirement of proving specific acts of negligence in cases
where a plaintiff asserts that he or she suffered injury, the
cause of which cannot be fully explained, and the injury
is of a type that would not ordinarily result if the
defendant were not negligent. In such cases the jury is
permitted to infer negligence. The doctrine permits the
inference of negligence on the basis that the evidence of the
cause of the injury is practically accessible to the defendant
but inaccessible to the injured person.

Pacheco v. Ames, 149 Wn.2d 431, 436, 69 P.3d 324 (2003) (internal
citations omitted) (emphasis added) (allowing a res ipsa loquitur
mstruction where the defendant physician allegedly operated on the wrong
side of the plaintiff’s mouth). Res ipsa loguitur is applicable only when
the evidence shows,

(1) the accident or occurrence producing the injury is of a
kind which ordinarily does not happen in the absence of
someone's negligence, (2) the injuries are caused by an
agency or instrumentality within the exclusive control of
the defendant, and (3) the injury-causing accident or
occurrence is not due to any voluntary action or
contribution on the part of the plaintiff.

Id. at 436 (internal citations omitted). In a medical negligence cases, this
includes cases where,

(1) When the act causing the injury is so palpably negligent
that it may be inferred as a matter of law, i.e., leaving
foreign objects, sponges, scissors, etc., in the body, or
amputation of a wrong member; (2) when the general
experience and observation of mankind teaches that the
result would not be expected without negligence; and (3)
when proof by experts in an esoteric field creates an
inference that negligence caused the injuries.

12



Id. at 438-9 (internal citations omitted).

Not only was res ipsa loguitur not raised at the trial court or Court
of Appeals, but it does not apply to this claim. First, the cause of Mr.
Reyes’ liver injury is not in dispute; he had a drug induced liver injury.
Second, Petitioner has demonstrated no evidence that drug induced liver
injuries do not happen absent negligence. To the contrary, a medical
provider may prescribe commonly used tuberculosis medications within
the standard of care, and the patient may still become injured even absent
any negligence on the part of the provider.

Most importantly, Dr. Spitters and YHD did not have complete
control of Mr. Reyes. Mr. Reyes was an outpatient who decided when and
if he showed up for treatment and testing to monitor his liver function.
After beginning treatment, Mr. Reyes chose not to comply with regular
liver function testing. Once he finally presented for testing and was
diagnosed with a drug induced liver injury, Mr. Reyes chose to wait
another week to seek medical care. Moreover, Mr. Reyes admitted to
drinking while on his medications, something over which Respondents
had no control and which may have caused or contributed to his injury.
Dr. Spitters and YHD did not have exclusive control over Mr. Reyes,

which is fatal to Petitioner’s new res ipsa loquetur claim.

13



C. This Court should deny discretionary review of Petitioner’s new due
process claim.

Petitioner’s Petition for Discretionary Review raises a due process
claim for the first time in this litigation. Specifically, Petitioner argues
that Mr. Reyes’ due process rights under the Fourteenth Amendment of
the U.S. Constitution and Article 1, § 3 of the Washington Constitution
were violated when YHD medical staff required him to take medications
to treat his tuberculosis. However, Petitioner has failed to demonstrate
how YHD actually breached Mr. Reyes’s due process rights. Similarly,
petitioner has failed to explain how Dr. Spitters, who became involved in
Mr. Reyes’ care after his injury occurred, violated Mr. Reyes’ due process
rights. Petitioner’s claim is without merit and should not be afforded
discretionary review.

1. Petitioner has failed to articulate a legitimate basis for
discretionary review of her new due process claim.

RAP 2.5(a)(3) provides a limited exception to the rule that new
arguments cannot be raised on appeal where an the alleged error is a
manifest error affecting a constitutional right. RAP 2.5(a)(3).

Because RAP 2.5(a)(3) is an exception to the general rule

that parties cannot raise new arguments on appeal, we

construe the exception narrowly by requiring the asserted

error to be (1) manifest and (2) truly of constitutional
magnitude.

14



State v. WWJ Corp., 138 Wn.2d 595, 602, 980 P.2d 1257 (1999) (internal
citations omitted) (applying the RAP 2.5(a)(3) exception to civil cases).

[A]n alleged error is manifest only if it results in a concrete

detriment to the claimant's constitutional rights, and the

claimed error rests upon a plausible argument that is
supported by the record. To determine whether a newly
claimed constitutional error is supported by a plausible
argument, the court must preview the merits of the claimed
constitutional error to see if the argument has a likelihood

of succeeding.

Id. at 603. In other words, “Appellate courts will not waste their judicial
resources to render definitive rulings on newly raised constitutional claims
when those claims have no chance of succeeding on the merits.” Id.

To recover for a substantive due process claim, “the plaintiff must
identify a property right, show that the state has deprived him or her of
that right, and show that the deprivation occurred without due process.”
Durland v. San Juan Cty., 182 Wn.2d 55, 340 P.3d 191 (2014). To
recover for a procedural due process claim, Petitioner must show that that
Mr. Reyes was deprived of some sort of fair hearing, which requires
“notice; an opportunity to be heard or defend before a competent tribunal
in an orderly proceeding adapted to the nature of the case; an opportunity
to known the claims of opposing parties and to meet them; and a

reasonable time for preparation of one's case.” Cuddy v. State, Dep't of

Pub. Assistance, 74 Wn.2d 17, 19, 442 P.2d 617 (1968).

15



While a constitutional claim can be raised for the first time on
discretionary review, Petitioner’s claim does not fit within this narrow
exception and should be denied review. Petitioner’s brief both fails to
identify which type of due process claim she alleges (substantive or
procedural), or how Dr. Spitters and YHD actually violated Mr. Reyes’
due process rights. Petitioner’s due process claim has no chance of
surviving at the trial court level and fails to illustrate a manifest error of
constitutional magnitude. Thus, discretionary review on this basis should
be denied.

2. Petitioner’s due process claim is not supported by the record.

Petitioner’s due process claim is not supported by the record.
Petitioner’s claim appears to be based on the idea that Mr. Reyes never
had tuberculosis and that both Respondents forced him to ingest drugs to
treat it even though they knew or should have known he never had
tuberculosis. This is factually incorrect, and Petitioner’s brief cites no
support of these allegations in the record. To the contrary, the record
shows that Mr. Reyes was diagnosed with tuberculosis by positive sputum
culture at Yakima Memorial Hospital and that the Washington State DOH
Laboratory also grew positive tuberculosis from his sputum. CP 144; 146;
155-158; 216-219; A1-All. Mr. Reyes was prescribed medications to

treat the tuberculosis by YHD medical providers in accordance with the

16



Washington statutes that govern tuberculosis treatment. Dr. Spitters did
not begin care until he was contacted by YHD staff on July 8, 2010, after
Mr. Reyes’ liver injury occurred. As the Court of Appeals recognized in
its analysis of Petitioner’s tort of outrage claim, Respondents reasonably
believed that Mr. Reyes had tuberculosis, and they followed the statutes
that govern local health districts and local health officers in their treatment
of tuberculosis. The record does not support a due process claim.

3. Petitioner has failed to articulate a legal basis for her due
process claim.

Petitioner has failed to articulate any legitimate legal basis for a
procedural or substantive due process claim. To the contrary,
Respondents’ care was consistent with the Washington statutes governing
tuberculosis treatment, RCW 70.28.005 and WAC 246-170 et. seq., which
do not provide a basis for petitioner’s due process claim in this case.

Substantive due process requires that civil commitment laws be
narrowly tailored to serve a compelling government interest. Matter of
Det. of M.W. v. Dep't of Soc. & Health Servs., 185 Wn.2d 633, 649, 374
P.3d 1123 (2016) (holding that former RCW 71.05.320(3)(c)(ii) satisfied
both substantive and procedural due process). Procedural due process

requires that the government provide proper notice and the opportunity to

17



be heard when it seeks to deprive an individual of a protected interest. Id.
at 653.

In Washington, each county local health officer “is responsible for
the control of tuberculosis within a jurisdiction.” WAC 246-170-021.
“Each local health department shall assure the provision of a
comprehensive program for the prevention, treatment, and control of
tuberculosis...” WAC 246-170-031(1). In enacting the laws governing
tuberculosis testing and treatment, the Washington legislature recognized
that tuberculosis is a “is a life-threatening airborne disease” and that the
increasing number of cases per year poses a serious health risk requiring
public health intervention. WAC 246-170-002(1)(a). Therefore,

In order to limit the spread of tuberculosis, it is essential

that individuals who have the disease are diagnosed and

treated before they infect others... A person with infectious

tuberculosis who does not voluntarily submit to appropriate

testing, treatment, or infection control methods poses an

unreasonable risk of spreading the disease to those who

come into the infectious person's proximity.
WAC 246-170-002(1)(b)-(c). The local health officer is required to make
a reasonable effort to obtain voluntary compliance with tuberculosis
testing and treatment. WAC 246-170-051(1). However, if the local health

officer suspects non-compliance, then he or she may ask the court for an

order compelling involuntary detention and treatment. Id. WAC 246-170-

18



055 affords patients due process prior to involuntary detention for

treatment:

(1) A hearing on the petition for detention filed under WAC

246-170-051 shall be conducted in superior court within

seventy-two hours after initial detention, excluding

weekends and holidays. The local health officer shall have

the burden of proving the allegations set forth in the

petition by a preponderance of the evidence. The person

named in the petition shall have the right to cross-examine
witnesses, present evidence, and be represented by an
attorney at any hearing held on the petition. If the person is
indigent and requests appointment of legal counsel, legal
counsel shall be appointed at public expense at least
twenty-four hours prior to the superior court hearing.

WAC 246-170-055(1).

Here, Mr. Reyes was never involuntary detained because he was
initially compliant with his testing and treatment. Petitioner alleges that
when Mr. Reyes later became non-compliant, YHD staff threatened to
detain him if he remained non-compliant. However, YHD’s threat to
follow Washington’s law governing involuntary detention for tuberculosis
does not amount to depriving Mr. Reyes of a constitutionally protected
right. Moreover, in RCW 70.28.005 and WAC 246-170 et. seq. the
Washington legislature clearly identified a compelling government interest
(protecting the public from a tuberculosis epidemic) and set forth a

narrowly tailored process to achieve its goals. Mr. Reyes’ substantive due

process rights were not violated in this case.
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Similarly, the facts of this case never necessitated a hearing for
detention and treatment, meaning that Petitioner has no procedural due
process claim. Moreover, WAC 246-170-055 explicitly sets forth
procedural due process protections that would have been afforded to Mr.
Reyes. Had involuntary detention become necessary, Respondents would
have followed the process set forth in WAC 246-170-055 to ensure that
Mr. Reyes was afforded due process.

The facts of this case do not rise to the level of a substantive or
procedural due process violation. Petitioner cites no case law to support
her due process claim and offers the Court no other basis to assert a new
constitutional claim on appeal. Thus, discretionary review of Petitioner’s

due process claim should be denied.

V. CONCLUSION

For the foregoing reasons Respondents respectfully request that the

Court deny Petitioner’s Petition for Discretionary review.
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Yakima Health District
1210 Ahtanum Ridge Drive
Union Gap, WA 98903
Phons (509) $75-4040

Fax (509) $75-78%4

1-hour office visit yesterday, mm low-up for severe drug-induced liver
njury, presumably secondary : Gengy.

' evaluatad through 8 1993 YHD contact investigation centered around & relative with

TB. ‘At that time he was diagnosed with old inactive TB (RUL fitrotic opacity per Dr.

's lmpmﬁmmeh};MAFandmmﬂ}-
: WaWMihﬂhdaﬁWmm It sppears

was started on isoniezid, being dispensed & cingle 's supply, but he did not

cantinue therapy and apparently was tost to follow-up.

In lste 2009 began 4 series of clinical and mdiograpbic evaluations thropgh outsids providers for e
non-resolving multi-fober pneumonia. This was radiographically chameterized on serinl cheet CTe
(Decombez 3, 2009, and Jamary 12, 2010) by & persistent fitronoduler fight apicel infittrete and
loculated right pleurel effusion, along with somewhat improved rigi superior sogment (lowez lobe),
right middie lobe and left lower lobe opacities. Also noted on the inttial diagnostic CT report was
multifocal hypoattenuation suggestive of fistty liver; the radiologist's report indicated that this finding
had improved on the follow-up CT. On or about Aptil 20, 2010, Mr. Reyes underwet bronchosoopic
examinstion by Dr. Khan. A plain PA CXR done at that time showed persistent right sploa) infiltrate
and smaller right effusion. The BAL fluid collected was AFB smeer-nogative, but yisided M
nderculosls complex in culture. The {solzte was later shown to be ¢ to all first line agemts
(INH/RIF/PZA/EMB/STREP).

E‘m’ s referved by his diagnosing pulmonologist (Rizwena Khan, MD) to YHD for trestment.
ow-up plain PA CXR obtained May 25 showed 1css right apical opecity and an essentinlly steble
rigitt pleural effesion. On or about May 25 he was started on INH/RIF/PZA/EMB and B6 B8 weight-
stendardized doses by DOT given dailv M-F (no woekends). In his confempomry history provided to
both cutside providers and YHD, plly indicated that he had stopped aloohol ingestion a
month or two prior to the TB di but lxder be indicated to YRED staff that he may have had a
couple of beers on weekends, Baseline hepatic function was essentially nommal (sotal bilirubin wes
slightly above the novmal range at 1.Gmg/dl). Hematocrit was 40 with an MCV of 92. WBC, platslets
and differential were normal. Sputom was collected x3 at that thms; these were AFB sputum- snd
culture-negative. HIV sevology was negative. A foliow-up plain chest film at that time showed
findings sim(lar to those meationsd above from the CTs.

I mid-Jume, efter two weaks of daily thevapy, his treatment was temporasily changed to twice-weekly
as a'trial of 8 more mutually convenient regimen. Howevar, he reporied gastro- ,
that caused his treatment o revert to daily dosing. In lats June end early July, a

A
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July 21, 2010
Page 2 of 4

string of DOT days, and was elso reparted by the TB nurse as being delinquent in submitting blood for
monitoring of tolerance (1.e., CMP, CBC). After repeated efforts by YHD staff to ensure submission
ofablqod. 8 July 8 specimen was ultimaiely collected and submitied, demonsirating an ALT of
mmgmﬁqmmbmesmmmamum
documetited in pre notes ensued attempting to report 10 &0 SMETgency
roam for an inpstient ovaluation. Theae attempts were finally on July 16 or 17, At that iroe
his ALT had risen to ~1400, AST ~2000, and tota] bilirubin ~25. Towlami-HAV wes positive but
IgM was negative (imymune); HBsAg was also negative. When I spoke with hiy evaluating
gastroenterologist (Gilbert Ong, MD) on or about July 17, his INR was reportedly about 2 and
m?ninmmuﬂghﬂydc\_md. Dr. Ong concurred with the diagnosis of sovere drug induced
liver injury and developed an outpatient follow-up plan that is ongoing. Follow~up bloodwork
collected yestarday demonstiuted AST ~900, ALT ~800, and tota] bilirebin still ap ~23. Afbuminis
down to 2.5 from 3.4 a woek ago. ;

Intsrval History

on time to meet with me, He speaks and underatands English fiueutly by my
asseasment and there 1s no language barvier in bilateral commumication of complex eocial and techmical
information. Upon specific questioning, be says that his energy level &s sbout 60% improved since
medicstions were held (60 an a scale of 0 [at his worst on the day meds'were stopped] to 100 fnormal
for him]). He is eating lots of fruits and yoghurt but till has oocasional bouts of anorexia and fitigue.
He is working supervising manual laborers constructing and repairing apple crates st maltiple sites,
He reparts that ¢his mostly involves driving sround Yakima Valley, which his wifes often helps him -
with, He denies nsuses, vomiting, beadache, diarehes, clzy colored stools (stools are “noarmal brown
color™), bleeding gums, casy bruising, os othér biceding phenoness, He now reports to me that back
sround mid-June he began to feel fatigued and often had to lay down on the ocuch and close his eyes
during the dsy; this was not usual for him. This continned wntil medications were stopped. He reports
that he does not drink alcohol. He asks if YHD ar | o be of assistance In dealing with the medical
bills associnted with his hospitalization. He reports that his wife end family are concerned and thas be
didn't bring his wife along for the visit because he dossn’t want to worry hear, When I asked him what
she would ask if she were bere, he said thet she would ask how thishappenod and what will bappen in
the futire as a result.

Focrused exam:

BP 110765, P 76 end reg, R 18, afobrile

No scute distress, well dressad and well groomed

Ioterus noted on sclerae end areas of skin not expased o sun (6.5, axilia)

No cervical adenopathy

Lungs clear to muscultation bilaterally

Regular hesrt rete and shythm w/o murmur, rub or

Abdomen eoft and non tender. Liver edge paipable but not ender at righn costal margin. No
palpable spienomegaly.

Bxtremitios withoyt edema or infury. )

*  Skin pormal except for jaundice. No sochymoacs or petochine. Multiple tattoos noted.
* Bpeech, language, cognitive function and gross sensorimotor fingtion intaat

‘ 33697 2-000000217
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Labs es sot forth above. Also note that e spuhun AFB emear of July 2 is nagative with AFB culture

1. 'Severs drug induced liver injury with guarded prognosis. Hepatitis A excluded, hepatitis B
, hopatitis C apperently ant tesiod. Whether alooho! ingestion contributed to this is

di to determine, Tranzsminases sppesr to have peaked snd now are coming down (308
since last exam about S days ago), suggesting s atowing of hepatocyto death, and his reparted
clinical improvement over the two weeks sinoe treatment was interruptad is also cause for
hope. Persistent hyperbilirabinomia and falling albumin sre covceming, however, reganding
his organ reserve for dstoxification and synthetic fimction. The recant past history of fatigue
that he reports to ms teday and is inconsistent with the reports nade to YHD staff of not feeling
ill after the July § biood draw, as well as with his repost to me when I epoke with him for the
fleat time on or about July 16. Regandless, the liver igjury appenss to have progressad to this
severity as a result of the roughly three weok toterval between the now-reportad onset of
fatigue in mid-June and the interruption of therapy following discovery of elevated

trensaminzses in early July.
ARthough the declining transaminsses might imply improvement, as would his recent clinlcal
history of feeling improved and exti ably well, the faliing albumin iz concerning

.. regarding his liver function. With resent in the room, | called Dr. Ong's office an
speaker phons to amrange for the blood teeting Dr, Ong had planned on

(CMP, CBC, PT/INR, ammonis), Por campleteness’ sake, anti-HBc IgM and anti-HCV testing
should be also be pursued to definitively rale out viral hepetitis a2 a primary or contributing
cause.

During that call, Dr. Ong's nurse (Michelle) also armangad for a follow- on
August 17 (10:30 AM). 1 peinted this information by hand and geve it to , with
8 card bearing my name end cell phone number to call If problerns ariss. 's bloodwork
shows ocntinued decling of synthetic function, we mey peed to aremge for his follow-up with
Dr. Ong to be expedited. Meanwhile, I defer to Dr. Ong on the most sppropriate setting for
observation and manegement, dist, end activity. .

- 2. Pastially treated, ful sitive. pon-cavitaty, smear-nogative pulmonsry TB after six weeks

‘ of effective therspy. not pose an imminent infoction control conoamn. In that
respect, it would be advisabls to obtein another PA/LAT cheat rediograph and collact o
gputum sxmple once per week for surveiilance purposes while anti-TH theespry remaing
{mterruptad, Furthes plans for anti-TB therapy with aliernative egents ave deferred
indefinitely until hiz acute Hiver injury is stabilizod or there is & retum of culture positivity or
olinieal evidenoe of TB to compel treatment soones.

Patient Cownseling

1 explained fully my understanding of the sequence of events that lod his current statns as se¢ forth
aga. Speﬁﬁcdly.thﬂowamugh}yﬂrnmkg:pbmhwwmdmﬂdﬁﬁwh
mid-Juns and the interraption of therspy following detection of elevated transamingses in eerly July, I
expressed that 1 am sorry for the pain, safforing and warry he and his fumily are experiencing es e

33697 2-000000218
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result. Iaiso expressed guarded hope for continued clinical improvement burt inability to assure him
that he is out of danger and the reality that many patients with this type of liver injury end up not
recovering spontancously, going into liver fuilure, and/or requiring a fiver transplant. I strongly
encourgged him to continue 10 stay alecho! free, to avoid working and rest as much as possible, and to
follew-up with D1, Ong for blood testing on Friday, July 23 (he will go to the 11™ Avenus PAML
office, as arranged with Michelle at Dr. Ong's offive). 1 instructed him of the importance of reporting
immediately for care if bleeding phencmens ocour. [ offered to help fill out sny forms or write any
letters that may be needed to reconcile his hospita! bills and asked bim fo forwand such requests
through YHD staff. 1 encoursged him to include hiz wife in a telephone call or offios visit with me 80
that I can directly address her oomcemns, if he is so willing, Finslly, 1 arranged to meet with him ggein
pexi Wednesday, July 28, at 11AM at YHD.

Orders:

1. No TB treatment unti] further nofice.

2. Please work with Dz. Ong's offioe to ensure that anti-HCV and enti-HBo IgM testing sre added
to his next blood draw for CMP, CBC, differential, PT/INR, and ammonis,

3. Obtain PA/LAT CXR whea sext feasible.

4. Collect or ensure collestion of one sputum specimen weekly for AFB smear and culture until
further notice,

& fiie., »d QS?LM

Chris Spitters, MD

C: Gilbert Ong, MD (Tel 509 834 6043; Fax 509 248 4831)
Rizwana Khan, MD
Devika Singh, MD

33697 2-000000219
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7/13/2017 WAC 246-170-002: Findings and purpose.

WAC 246-170-002

Findings and purpose.

{1) The board of health finds that:

(a) Pulmonary tuberculosis is a life-threatening airborne disease that can be casually transmitted
without significant interaction with an infectious person. Tuberculosis has reemerged as an epidemic
disease nationally, and though Washington state is not in an epidemic yet, the increasing number of
cases in Washington state each year clearly demonstrate that absent timely and effective public health
intervention in individual cases, the residents of the state of Washington are at risk of being infected by
tuberculosis.

(b) In order to limit the spread of tuberculosis, it is essential that individuals who have the disease
are diagnosed and treated before they infect others. Diagnosis requires a variety of methodologies
including skin tests, X rays, and laboratory analysis of sputum samples.

(c) A person with infectious tuberculosis who does not voluntarily submit to appropriate testing,
treatment, or infection control methods poses an unreasonable risk of spreading the disease to those
who come into the infectious person's proximity.

{d) Although the recommended course of treatment for tuberculosis varies somewhat from one
individual to another, at a minimum, effective treatment requires a long-term regimen of multiple drug
therapy. Some drugs are effective with some individuals but not others. The development of the
appropriate course of treatment for any one individual may require trying different combinations of drugs
and repeated drug susceptibility testing. The course of treatment may require as long as several years to
complete.

(e) A person who begins a course of treatment for tuberculosis and fails to follow the recommended
course through to completion is highly likely to relapse at some point into infectious tuberculosis. The
person will most likely then be infected with what is known as multiple drug resistant tuberculosis, which
is more virulent, more difficult to treat, and more likely to result in fatality. A person who is infectious with
muitiple drug resistant tuberculosis poses a significant risk of transmitting multiple drug resistant
tuberculosis to other persons, unless appropriate treatment and infection control methods are followed.

(f) Multiple drug resistant tuberculosis is a significant element in the epidemic that is being
encountered nation-wide, and effective public health interventions are necessary to prevent that
epidemic from developing in or spreading to Washington state.

(2) The foilowing rules are adopted for the purpose of establishing standards necessary te protect
the public health by:

(a) Assuring the diagnosis, treatment, and prevention of tuberculosis; and

(b) Assuring that the highest priority is given to providing appropriate individualized preventive and
curative treatment in the least restrictive setting.

[Statutory Authority: ESB 6158 and chapter 70.28 RCW. WSR 95-04-035, § 246-170-002, filed 1/24/95,
effective 1/24/95.]
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7/13/2017 WAC 246-170-021: Responsibility of local health officers.

WAC 246-170-021

Responsibility of local health officers.

Each county, city-county and district health officer is responsible for the contro! of tuberculosis within
a jurisdiction. Each health officer shall act as or shall designate a physician to act as tuberculosis control
officer. This individual shall coordinate all aspects of the prevention, treatment, and control program.

[Statutory Authority: ESB 6158 and chapter 70.28 RCW. WSR 95-04-035, § 246-170-021, filed 1/24/95,
effective 1/24/95.]
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7/13/2017 WAC 246-170-031: Local health department responsibilities.

WAC 246-170-031

Local health department responsibilities.

(1) Each iocal health department shall assure the provision of a comprehensive program for the
prevention, treatment, and control of tuberculosis. Services shall include:

(a) Prevention and screening, with emphasis on screening of high risk populations;

(b) Diagnosis and monitoring, including laboratory and radiology;

(c) Individualized treatment planning consistent with American Thoracic Society/Centers for Disease
Control and Prevention statements based on the least restrictive measures necessary to assure
appropriate treatment; and

(d) Case management.

(2) In the absence of third party reimbursement, the local health department shall assure the
provision of inpatient or outpatient care, including DOT/DOPT and case management.

(3) Each local health department shall maintain a register of all diagnosed or suspected cases of
tuberculosis. In addition, each local health department shall also maintain a register of individuals to
whom that health department is providing preventive therapy. Quarterly status reports on suspected and
diagnosed cases shall be furnished tc the department of health tuberculosis control program.

(4) A physician knowledgeable in the diagnosis and treatment of tuberculosis approved by the
department shall be available to provide review of diagnoses, plans of management and, if appropriate,
discharge from inpatient facilities.

(5) Sufficient nursing, clerical, and other appropriate personnel shall be provided to furnish
supervision of preventive and outpatient treatment, surveillance, suspect evaluation, epidemiologic
investigation, and contact workup.

[Statutory Authority: ESB 6158 and chapter 70.28 RCW. WSR 95-04-035, § 246-170-031, filed 1/24/95,
effective 1/24/95.]
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7/13/2017 WAC 246-170-051: Procedures for involuntary testing, treatment, and detention.

WAC 246-170-051

Procedures for involuntary testing, treatment, and detention.

{1) A local health officer shall make reasonable efforts to obtain voluntary compliance with requests
for examination, testing, and treatment prior to initiating the procedures for involuntary detention.

(2) If the local health officer has reason to believe that:

(a) A person is a suspected case, and that the person has failed to comply with a documented
request from a health care practitioner or the local health officer to submit to examination and testing;

(b) A person with confirmed tuberculosis is failing to comply with an individual treatment plan
approved by the local heaith officer;

(c) A person who is either a suspected or confirmed case and is failing to comply with infection
control directives issued by the local health officer; or

(d) A person is a suspected or confirmed case of tuberculosis based upon generally accepted
standards of medical and public health science. A local health officer shall investigate and evaluate the
factual basis supporting his or her "reason to believe";
then the health officer may detain the person, cause the person to be detained by written order, or
oetition the superior court ex parte for an order to take the person into emergency detention for testing or
treatment, or both. The period of detention shall not exceed seventy-two hours, excluding weekends and
holidays.

(3) At the time of detention the person detained shall be given the following written notice:

NOTICE: You have the right to a superior court hearing within seventy-two hours of detention,
excluding holidays and weekends. You have the right to legal counsel. If you are unable to afford legal
counsel, then counsel will be appointed for you at government expense and you should request the
appointment of counsei at this time. If you currently have legal counsel, then you have an opportunity to
contact that counsel for assistance.

You have a right to contest the facts alleged against you, to cross-examine witnesses, and to present
evidence and witnesses on your behalf.

You have a right to appeal any decision made by the court.

You may be given appropriate TB medications only on your informed consent, or pursuant to a court
order.

(4) If a person is involuntarily detained under this section, within one judicial day of initial detention,
the local health officer shall fiie with the superior court in the county of detention a petition for detention.
A petition filed under this section shall specify:

(a) The basis for the local health officer's belief that the respondent is either a suspected or
confirmed case; including the name, address and phone numbers of whom the health officer expects to
testify in support of the petition for detention and identification of any and all medical tests and records
relied upon by the local health officer;

(b) The specific actions taken by the local health officer to obtain voluntary compliance by the
respondent with recommended examination and testing or treatment, as the case may be;

(c) The nature and duration of further detention or other court-ordered action that the local heaith
officer believes is necessary in order to assure that the respondent is appropriately tested or treated;

(d) The basis for believing that further detention or other court-ordered action is necessary to protect
the public health; and

(e) Other information the local health officer believes is pertinent to the proper resolution of the
petition.

(5) Service on respondent. The health officer shall serve a copy of the petition on the individual
named therein at the time of the detention. If the person informs the health officer that he or she is
represented by legal counsel, service on such counsel shall be made by delivering a copy of the petition
to the attorney's office no later than the time of filing the petition with the superior court.

A-16
hitp://apps.leg.wa.goviwac/default.aspx?cite=246-170-051 1/2



7/13/2017 WAC 246-170-051: Procedures for involuntary testing, treatment, and detention.

[Statutory Authority: ESB 6158 and chapter 70.28 RCW. WSR 95-04-035, § 246-170-051, filed 1/24/95,
effective 1/24/95.]
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WAC 246-170-055

Due process proceedings.

FAN

{1) A hearing on the petition for detention filed under WAC 246-178-051 shall be conducted in
superior court within seventy-two hours after initial detention, excluding weekends and holidays. The
local health officer shall have the burden of proving the allegations set forth in the petition by a
preponderance of the evidence. The person named in the petition shail have the right to cross-examine
witnesses, present evidence, and be represented by an attorney at any hearing held on the petition. If
the person is indigent and requests appointment of legal counsel, legal counsel shall be appointed at
public expense at least twenty-four hours prior to the superior court hearing.

(2) At the conclusion of the hearing, the court shall consider the evidence, the action taken by the
health officer to secure voluntary compliance by the patient, and the purpose and intent of the public
health laws, including this chapter, and may take one of the following actions:

(a) If the court finds that the respondent is a suspected case, the court may enter an order requiring
that the person be subjected to further examination, testing, and treatment as specified in the court's
order. If the court finds that further detention of the respondent is necessary in order to assure that the
examination, testing, and treatment occurs, or to protect the public health the court may order that the
respondent be detained for an additional period not to exceed forty-five days. The results of testing
conducted under this chapter shall be provided to the court and the person detained or his or her legal
counsel as soon as they are available to the local health officer. The court may then conduct an
additional hearing to determine whether the person is a confirmed case and, if so, whether further
measures are necessary to protect the public health pursuant to (b) or (c) of this subsection.

(b) If the court finds that the person is a confirmed case, that further measures less restrictive than
detention of the respondent are necessary to assure that appropriate treatment is implemented and that
imposition of less restrictive measures will be sufficient to protect the public health, the court may enter
an order setting forth such measures and ordering the respondent to comply with the measures.

{c) If the court finds that the person is a confirmed case, that further detention of the respondent is
necessary to protect the public health, and that imposition of less restrictive measures will not be
sufficient to protect the public health, the court may order that the respondent be detained and treated
for an additional period not to exceed forty-five days.

(d) If the court finds that there is insufficient evidence to support the petition for detention, then the
court shail immediateiy release the person detained.

(3) A person detained under this chapter may be released prior to the expiration of the court-ordered
detention if the health officer or the court finds that less restrictive measures are sufficient to protect the
public health. The court may impose such conditions on the release of the person as the court finds are
necessary to protect the public health. A person detained under this chapter may also petition the court
for release based upon new evidence or a change in circumstances.

(4) The court may extend a period of court-ordered detention for additional periods not to exceed one
hundred eighty days each following a hearing as described in WAC 246-170-051 and this section, if the
court finds that the requirements of subsection (2)(a), (b), or (c) of this section have been met and if the
court finds that further detention is necessary to assure that appropriate treatment is implemented, and
that imposition of less restrictive measures are not sufficient to protect the public health. As an
alternative to extending the period of detention, if the court finds after hearing that further measures less
restrictive than detention are necessary to assure that appropriate treatment is continued, and that
imposition of less restrictive measures will be sufficient to protect the public health, the court may enter
an order setting forth the measures and ordering the respondent to comply.

(5) In the event that a person has been released from detention prior to completion of the prescribed
course of treatment and fails to comply with the prescribed course of treatment, the health officer where
that individual is found may detain that person, and any court having jurisdiction of the person may order
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the person detained for an additional period or periods, not to exceed one hundred eighty days each, as
the court finds necessary to protect the public health.

(6) If a person has been detained in a county other than the county in which the court that originally
ordered the detention is located, venue of the proceedings may remain in the original county, or may be
transferred to ihe county of detention. Change in venue may be sought either by the local health officer
in the original county or in the county of detention, or by the person detained. Except as otherwise
agreed between the original health officer and the health officer in the county of detention, the original
health officer retains jurisdiction over the detained person, including financial responsibility for costs
incurred in implementing and continuing the detention.

(7) Court orders entered under this chapter shall be entered only after a hearing at which the
respondent is accorded the same rights as at the initial hearing on the petition for detention.

(8)(a) When a court order for detention is issued, the transporting law enforcement agency and the
receiving facility shall be informed of the infectious TB status of the person for disease control and the
protection of the health of the staff, other offenders and the public. Such information shall be made
available prior to the transport.

(b) Whenever disclosure is made pursuant to this subsection, it shall be accompanied by a statement
in writing which includes the following or substantially similar language: "This information has been
disclosed to you from records whese confidentiality is protected by state law. State law prohibits you
from making any further disclosure of it except as authorized by state law."

(c) Transporting agencies and/or receiving facilities shall establish and implement policies and
procedures that maintain confidentiality related to the detained person's medical information as defined
in this subsection and state law.

[Statutory Authority: ESB 6158 and chapter 70.28 RCW. WSR 95-04-035, § 246-170-055, filed 1/24/95,
effective 1/24/95.]

A-19
http://apps.leg.wa.goviwac/default. aspx?cite=246-170-055 2/2



JOHNSON GRAFFE KEAY MONIZ & WICK
July 14, 2017 - 1:16 PM

Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number: 94679-5
Appellate Court Case Title: Judith Margarita Reyes, et al. v. Yakima Health District, et al.

Superior Court Case Number:  14-2-03342-6

The following documents have been uploaded:

« 946795 Answer_Reply 20170714130850SC459557_2629.pdf
This File Contains:
Answer/Reply - Answer to Petition for Review
The Original File Name was Respondents Spitters' and YHD's Joint Answer to Petitioner's Motion for
Discretionary Review with Attachments.pdf

A copy of the uploaded files will be sent to:

« ckerley@ecl-law.com
« jj@sandlinlawfirm.com
« johng@jgkmw.com

Comments:

Certificate of Service is included in the Answer at the end of the document.

Sender Name: Liz Mitchell - Email: liz@jgkmw.com
Filing on Behalf of: Michelle Suzanne Taft - Email: michelle@jgkmw.com (Alternate Email: )

Address:

925 4th Ave

Suite 2300

Seattle, WA, 98104
Phone: (206) 223-4770

Note: The Filing Id is 20170714130850SC459557



	A. Respondents' Sitters and YHD's Joint Answer
	B. Attachments
	A-1
	A-2
	A-3
	A4-A7
	A8-A11
	A-12-19




