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(1) 

error 

care 

provision for mediation 1 that extends the medical negligence statute of 

limitations for an additional twelve months, but if the medical negligence 

victim dies, the adopted wrongful death statute of limitations cuts off 

medical negligence claims after 

d' . ?2 me latlon. 

years, even there has been a 

(2) Should trial have stricken the O'Vr;'OrT witness ""=.n.t-~~ by 

declaration, of her testimony was 

(3) Because the provable injuries and other damages were as a result of the 

death 

7.70.110 
v. Kennewick Public Hospital 188 43, 858 

3 1 
229-231 
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4 

5 

6 

7 
7 

as 

care 

including from all defendants' apparent agents.4 

December 2009 one of defendants' physicians examined Mr. Reyes 

and determined that his liver levels were a little bit low but still within 

normallimits.5 

April, lOr-vir. started taking 

was the treatment of 

tuberculosis. did not have was never found to 

6 

The medicine defendants negligently prescribed was INH, 

and vitamin (there no objection the 

vitamin most seriously contraindicated 

7 1 61:1 109:1 11 1 111:1-17 

2 



7 

8 

9 

was as it 

as 

by 

his problems. Those side effects included nausea, vomiting, dizziness, 

lack of energy and loss of appetite. skin color changed to a reddish-

yellow tinge, and it was a significant change of skin tone.8 

June, 2010 Mr. Reyes was experiencing strong discomfort due to 

......... ,.'U'U'.UJ drug regimen, expressed a desire to discontinue 

the medication. However, officials at the Yakima Health 

.... A""....,A .... drug regimen, 

including dangerous 

because of his problems. The prescribed medicine regimen was toxic 

Jose Reyes, acting as a poison destroy his 9 

17; 109:1 110:1 111: 1 11 .1-8 
1 113 

8:1 

3 



10 

11 

an 

Jose Reyes emotional physical stress. 

experienced great pain and discomfort. abdomen became extremely 

swollen, and his eyes and began to change color (the whites of his eyes 

were and 
.. , _ 44 4 4' 11 

skIn became egg-yolk colored). ~~ 

July, 2010 Mr. was unable to walk, or eat. 

to complained 

was incapable of because 

of his "-'U' .. FjJ.L..L"-"F-. ..... u (he swallow food). body 

shake, his hands tremored, confused, and obviously was 

having systemic problems not associated ...., ..... .L'U'U..L.u. Mr. was a 

7 61 :1 
8 12 

4 



12 

13 

man was was 

12 

no severe 

the defendants' offices, and at about the same time the defendants 

discovered the errors they had committed in this case. It took serious 

laboratory deviations to get the physicians' attention, however. This, despite 

the clinical presentation that was available a correct diagnosis, if only the 

defendants had taken appropriate medical 13 

following matrix profoundly severe 

deterioration, and no indication of secondary symptoms associated with 

findings were available no 

action was ..,...., ..... "'"".,LL to prevent the death Reyes. Merely observing 

patient, without any laboratory ....,'V' ............... .LJl .......... '..,JI. would have proved 

8:1 1 1 113 
8 9: 1 11 113: 1 
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severe 

Alhnmin 
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Bilirubin 

Alk. P 

AST 

ALT 

INR 

K 

Ammonia 

Viral Hep 

GFR 

PTT 
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5/25110 7/13/10 7/16110 

l.6 13.1 35.6 

124 117 

1380 1815 

1990 1412 

2.23 

3.4 

(-) 

Defendant Christopher Spitters 

on August 6, 201 

a 1U'"",..a.'LLA .......... agonizing death. 

112 
112 

113: 1 
113: 1 

6 

15 

8/2110 

.9 

37.6 

119 

128 

163 

3.3 

57 

(-) 
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Ms. Judith Reyes after Mr. 

a deal, it 



16 

17 

May, 1 

accepted responsibility, on behalf of clinic, and even said "unfortunately 

I don't have a magic button to push it and tum back time and rectify things. I 

do accept that the prescribed medication damaged his [Mr. Reyes'] liver and 

kidneys." Finally, Spitters expressed his concern about the level of 

by Yakima District, and apologized on behalf of the 

Plaintiff relied upon two declarations by her Martinez, 

of Yakima, Washington. ""-" .. HALAA....., was attached 

and authenticated by Martinez. 17 It the plaintiff-appellant's contention 

that as a Washington physician with -'--'--'-""."'''- ............. .Jl training, with a good 

knowledge 

10:1 13 
108-11 

tuberculosis 

1 

liver failure treatment, Martinez was 

7 



Finally, the 

month extension time to resolve the medical negligence claims did not 

extend the wrongful death filing period, even though the wrongful death 

occurred due to the claims of medical negligence. 19 

plaintiff-appellant requests this court to reverse the trial court's 

decisions dismissing .... LL..., ........ ...,U,.L negligence claim the wrongful death 

claim, to reinstate the tort of outrage. ...... ...., ....... ...,..., is clear tvir. Reyes 

died because 

18 A second declaration from Martinez was filed that also concluded medical 
negligence had occurred, defense against dismissal of the tort of outrage, but 
trial judge compartmentalized her analysis and refused to consider Martinez's 
testimony to address medical negligence, after the interlocutory order had been 
entered dismissing medical negligence claims. The plaintiff-appellant urges 

because all of the evidence before the trial judge should have been 
considered before dismissal medical claims was finalized. 108-
116; CP 1 
19 

8 



on 

v. 181 3 3 

opinion of an expert lTIUst pertain to the facts of the particular case. v. King 

County, 119 App. 1, 12, 84 P.3d 252 (2003). An expert may not testify about 

information outside her area expertise. In re Marriage ofKatare, 175 Wn.2d 23, 

38,283 546 (2012). Martinez had the .....,..LA.LA ...... '...,' experience, and knowledge 

to failure, liver disease, and tuberculosis. She 

to testify this case and explicitly stated was medical 

an 

testimony for abuse of discretion. Winkler v. Giddings, 146 Wn.App. 387, 392, 190 

P.3d 117 (2008). is abused it grounds or 

reasons. Morin v. 160 Wn.2d 745, 753, 161 956 (2007). 

or reasons if it was 

v. State 

9 



1 803, 1 

should to to trial 

of law. Bartlett v. Betlach, 136 Wn.App. 8,18, 146 P.3d 1235 (2006). 

a medical malpractice claim, a plaintiff must show that the health care 

provider violated the relevant standard of care. A plaintiff must prove the relevant 

standard of care through the presentation of expert testimony, unless a limited 

exception applies. Volk v. Demeerleer, 184 Wn.App. 389,430-31,337 

(2014), granted, 183 Wn.2d 1007 (2015). the judge must ...... A..,., .... ~..., 

a preliminary finding of under 1 04( a) as to whether an expert is qualified 

an opinion on the standard of care ....,....,L.LA ... A.jo ...... 'V',LA.. Winkler v. Giddings, 

146 at 392 (2008). 

Washington statute, the standard care degree of 

""'''-''A,LL.L.LJLi'-. expected of a reasonably .... ~, •• lJu.'" health care that time the 

..,....,.f'.T~ .... ~~IUr<~'U'JLL or class to which state of Washington, 

" 

10 



on .... 4.AA ... """"'_ cause 

3 

or mere 1 

300,309,907 282 (1995). Instead, medical expert "' ............ "L.L ... .I.'-nL .. must be based on 

a "reasonable degree of medical certainty." Reese v. Stroh, 128 Wn.2d at 305-06. 

use of the "certainty" in some opinions, "probability" is sufficient. 

Reasonable medical probability and reasonable medical certainty are used 

interchangeably. Anderson v. Akzo Nobel Coatings, 1 Wn.2d 593, 607, 260 

857 11). 

care 

care does 

uttering of any talismanic words. The court does not require experts to testify in 

a format instead "''-''''.Il'LU at substance allegations and 

rJru"nVTf\VI v. Cascade 

Surgical 160 Wn.App. 51 520, 1 (2011). 

11 



a over v. 

1). 

Was defendants-appellees' conduct ""so outrageous in character and so 

degree as to go beyond possible bounds of ...... ...., . ...I"-'AJl>...l and be regarded 

as and utterly intolerable in the JLLLL.J..., ...... community?" Grimsby v. 

Samson, 85 59, 0 not that 

..... .....,u' .. ,JI.'-'.u .• but .... "", .. -.rt 

cannot be the basis for a medical malpractice claim. However, the record is clear 

that decisions were all ..... oc'ari 

that no one sought to 

other this case 

it a 

12 



case 

medicine that is 

health care statute. 

medicine would kill Mr. Reyes, but they took no action until it was too late. 

This court should revisit its rule found in Fast v. Kennewick Public Hospital 

District, 188 Wn.App. 43, 354 P.3d 858 (Wash.App. Div. 3 2015), and conclude 

that wrongful death as a result of medical negligence should extend the statute of 

makes sense to equally apply the .LL.L.I . .l.JLF-, an 

'-'A ...... , ............ death a ... H ....... d.V.LJl ... 

Otherwise, those victims of medical malpractice resulting ultimate insult of 

"-'LLL ... ..; ...... disparately those victims ............ " ......... ..,""' ... malpractice 

medical malpractice. victims of medical malpractice should treated 

equally, concerning application of a statute of limitations. court followed 

13 



or "damage," it 
speak "civil actions .. o for damages for injury occurring as a result of health 
care." RCW 7.70.010 (emphasis added). broad concept of injury is captured by 
the word "damages," leaving the word "injury" to describe the particular type of 
dalnage-injury suffered by the patient-to which the provisions apply. We agree 
with Division Two's interpretation of the 1976 legislation as more narrowly 
focused." Fast v. Kennewick Public Hospital District, 188 Wn.App. 43, 52-53, 

d 858 (Wash.App. Div. 3 2015). 

does not satisfy the legislative intent to confer upon medical 

twelve months claims they have timely 

served demand for mediation. IS from 

care Mr. survived by 

defendants-appellees, all of his claims would have been subject to the extended 

statute of limitations, so IS equity time for ..................... 1-> his 

even though he 

care re~lt~g 

"a a 

14 



743 

331, 339-40, 88 

240 (1987)). 

of·KefJeler v. 't of~ Soc. 151 

949 (2004) (quoting State v. Schaaf, 109 1, 1 

order to show that a three-year statute of limitations for 

wrongful death statute, RCW 4.20.010 et seq., as applied to the deceased, Jose 

Reyes, violates these equal protection standards, plaintiff-appellant Judith 

911 

760, 

court to '"""-'.L ... ...., ... that the statute "treats unequally t\VO u ............................ ... 

. U • .i-U,u'VU of people." Fell v. Spokane Transit Auth., 128 

13 19 ( 1996) (quoting Cosro, Inc. v. Liquor Control 

539 (1987)). Here, this 

618,635, 

,107 Wn.2d 

a 

year statute of limitations for wrongful death when death is a result of 

....,""" ... J .. ..,..,_ even though wrongful death statutes do not identify a specific 

statute of limitations, case must be is the 

15 



by 16.080(2) for or 
hereinafter enumerated." Atchison v. Great W. Malting Co., 
166 a 

years. ") (citing 
of Seattle, 1 769,776, (1 v. State, 

43 Wn. ,227,716 P.2d 925 (1986); Dodson v. Cant'! Can Co., 159 Wash. 
589, 294 P. 265 (1930))." Fast, at p. 50. 

The trouble with this narrow approach is that it ignores the purpose of the 

mediation provision of the medical malpractice statutory scheme-a newly 

adopted statute20 that should modify the treatment of wrongful death clailns arising 

from medical rnalpractice. result: there are two groups of medical malpractice 

victims, those who survive the malpractice, even though they may severely and 

injured, and those are killed by 

Jose 

that caused his liver to fail. He was never conclusively found to have tuberculosis. 

There disparate of these two groups, and is no reasonable basis 

110, 

16 



officers are n .... 1'-... -t-.... .n..,.... 

a 

"""...,. ....... u. Moore v. Spokane, 88 Wash. , 1 State ex v. 

Maschke, 90 Wash. 249, 1 1064; In re Grandview Local Improvement 

Assessments, 118 Wash. 464, 203 988; State ex reI. York v. Board o/County 

Commissioners, 28 Wash.2d 891, 184 P.2d 577, 172 1001; re California 

Avenue Local Improvement Dist., 30 Wash.2d 144, 190 P.2d 738. this case the 

plaintiff-appellant respectfully requests this court revisit its "narrow approach" to 

of the wrongful death statute of limitations when the tort victim's 

.L.L~'~,",,"~'v"~ malpractice. ..........,....,"' ...... ....,A ...... A.A..L ... u should track death is a result 

same pathway as specific statute of limitations 

malpractice statutes. Otherwise, the Legislature's intent to encourage mediation 

'~"""'j''''''''''' malpractice claims is and of no consequence to a suspect class 

..... ...,"' ... '"""" victims: ""or, L1-rlT<' who are ............. A.""" ....... 

17 



as 

698 985). 56 

nonmoving party, the plaintiff in this case. movants cannot succeed there are 

contested material questions of fact, which Doctor Martinez and Judith Reyes 

provided by declaration testimony, and the fact-pleaded verified complaint. 

action should not have been dismissed under 56. 

court should distinguish 

principles to find this case RCW 7.70.110, the medical 

..L..L.L .... 'L"-"L""''''''''''''''''''..., mediation statute, has legislatively extended wrongful statute 

months good 

faith mediation was timely demanded. Otherwise, the disparity between medical 

remedies discriminatory, with no reasonable basis for the 

disparate treatment of these classes of case the 

outrage derivative from the claims of A.A ...... ' ...... A''''' ......... should 

11 

18 
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