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I  INTRODUCTION
The Legislatﬁre has broadly defined the medical and hospital
" benefits covered under personal injury protection (PIP) insurance as “all
reasonable and necessary expenses incurred by or on behalf of the
insured...” RCW 48.22.005(7). In keeping with this broad scope of
coverage, the Insurance Commissioner promulgated rules clarifying that the
coverage for medical and hospital benefits is broad, and that the bases for
denial of medical and hospital benefits under PIP are narrow and limited.
In pal;ticular, WAC 284-30-395(1) establishes the only grounds carriers are
permitted to use for denying, limiting, or terminating medical and hospital
coverage provided as part of PIP insurance. The Commissioner, through his
staff, have clearly communicated to State Farm that the use of “maximum
medical improvement” as an additional basis for the denial of claims is |
contrary to WAC 284-30-395(1). Moreover, it is the Commissioner’s
position that WAC 284-30-395(1) should not be used to allow- carriers
exclude otherwise necessary and reasonable medical and hospital services
by inserting ;dditional coverage restrictions into their contract definitions
of fhe terms “reasonable” and “necessary”. Allowing such an interpretation

would open the door for carriers to exclude nearly all services. Such an



interpretation would make the $10,000 statutorily mandated medical and
hospital benefits required under PIP largely illusory.

II. IDENTITY AND INTEREST OF AMICUS

Mike Kreidler, Insurance Commissioner for the state of Washington
(“Commissioner”), is the head of the Office of the Insurance Commissioner
(“OI1C™). H§ is charged with :egulatihg insurance in this state and enfo;ding
the pfovisions of the Inshranc¢ .Cod'e, RCW Title 48, and administrative
regulations adopted thereunder, found in WAC Title 284. This includes the
enforcement of rules defining unfair or deceptive trade practices in the
context of personal injury protection (PIP) insurance. As such, the
Commissioner has an interest in ensuring that rules promulgated under the
Insurance Code are interpreted in a m.anner that is feasonable and consistent
with the Commissioner’s intent, and that prdvides protection for consumers
and fosters a robust insurance market.

III. SCOPE OF AMICUS BRIEF

This brief will address the intent and legislative histoi'y of
WAC 284-30-395 and will provide the Commissioner’s -interpretétion of
this rule as a limit on a carrier’s ability to refuse payments for injuries under
personal injury protection (PIP) insurance on grounds that. are not

enumerated in the rule. This brief will also clarify the communications the



Commissioner and the OIC have had with State Farm concerning the
interpretation of WAC 284-30-395.

IV. ISSUES
1. Does an insurer violate WAC 284-30-395(1)(a) or (b) if that

insurer denies, limits, or terminates an insured's medical or hospital benefits
claim based on a finding of "maximum medical improvement"?

2. Is thé term "maximum medical improvement" ‘consistent
with the definition of "reasonable" or "necessary" as those terms appear in
WAC 284-30-395(1)?

V. FACTS RELEVANT TO AMICUS |

The Legislature has granted the Commissioner the authority to
“define other methods of competition and other acts and practices in the
conduct of such business reasonably found by the Commissioner to be
unfair_ or deceptive.” RCW 48.30.010(2). In 1978, the Commissioner
promulgated rules setting minimum standards for claims settlement
pré.ctices. WAC 284-30-300. These regulations apply to “all insurers and
to all insurance policies and insurance contracts.” WAC 284-30-310.

In 1993, the Legislature established requirements for personal injury
protection (PIP) insurance. Laws éf 1993, ch. 242. Among other things, all
carriers offering automobile liability insurance are also required to offer

optional PIP covérage whenever they offer automobile liabiiity insurance. .
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Laws of .1993, ch. 242, §§ 2, 4 (codified at RCW 48.22.085 &
RCW 48.22.095). As part of PIP coverage, carriers are required to offer no
less than $10,000 in coverage for medical ,and hospital benefits.
RCW 48.22.095(1)(a). “Medical and hospital benefits” are defined in part
as “payments for all reasonable and necessary expenses «incurréd by or on
behalf of the insured for injuries sustained as a result of an automobile
accident . . .”> RCW 48.22.005(7). Notwithstanding these requirements,
from 1991 to 1996, the Commiésioner recéived approximately 700
c\omplaints concerning the way insurers deny, limit, and terminate PIP
benefits. Concise Explanatory Statement (CES) at 1, attached hereto as
Appendix A.!

In 1996, the C'ommissvioner‘ initiated rulemaking ﬁnder-
RCW 48.30.010(2) to address company practices concerning PIP benefits.

Among other things, those rules clarified that the only permitted bases for

denying, limiting, or terminating medical and hospital benefits under PIP is

1 Under the current APA, before an agency files an adopted rule with the Code
Reviser, it must prepare a concise explanatory statement: (i) Identifying the agency's
reasons for adopting the rule; (ii) Describing differences between the text of the proposed
rule as published in the register and the text of the rule as adopted, other than editing
changes, stating the reasons for differences; and (iif) Summarizing all comments received
regarding the proposed rule, and responding to the comments by category or subject matter,
indicating how the final rule reflects agency consideration of the comments, or why it fails
to do so. RCW 34.05.325(6)(a). This record must be made available to the public upon
request. As such, this CES is public record of which this Court may take judicial notice.



tixat the services are not reasonable, necessary,. related to the accident, or
incurred within 3 years of the accident. WAC 284-30-395(1).

In May 2015, counsel for the Plaintiffs contacted the OIC,
' specifically staff in the OIC Rates and Forms Division, alleging that State
Farm was using the term “maximum medical improvement” as a limitation
on the medical‘ and hospital services benefits it was paying under PIP
coverage. Dkt. 61, p. 2. The language concerning “maximum medical
improvement” was originallyh approved by OIC staff in 1994, prior to the
implementation WAC 284-30-395. Dkt. 7-7, p. 56. This policy language
remained unchanged when OIC staff approved an updated policy form in
2006. Dkt. 39-1, p. 24. However, the 2006 filing, did ﬁot change the
language of “maximum medical improvement” as a change. Dkt. 39-1. Nor
did it request that the OIC specifically review that language. Id. Moreover,
none of. the correspondence presented by State Farm concerning the OIC’s
review of the 2006 filing identifies review of the “maximum medical
improvement” improvement language. Defendants Response Brief (Resp.
Br.), Exhibit 4. | |

Notwithstanding the prior approvals, upon receiving the complaint,
the Commissioner, through his staff, promptly contacted State Farm and
informed them that the.use of “maximum rﬁedical improvement” as an

additional limiting factor for payment of PIP claims was inconsistent with



WAC 284-30-395. Letter ﬁorﬁ Alan Hudina to State Farm Insurance, dated
July 23, 2015 at 1, attached hereto as Appendix B see also Resp. Br. at 17,
and Dkt. 70, p. 8. The Commissioner, pursuant to RCW 48.18.510, directed'
State Farm to administer their policy consistent with WAC 284-30-395, and
to refile their policy form without the language that seemed to add
“maximum medical improvement” as a iimit on medical and hospital
sefvices, contrary to WAC 284-30-395. Appendix B at 2. This is the only
substantive correspondence the Commissioner or his staff have had with
State Farm concerning the Commissioner’s interpretation of WAC 284-30-
3953
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2 Defendants have asked this Court to take judicial notice of several records
produced by the Commissioner in response to Plaintiff’s public records request. Resp. Br.
at 13, ft. 4. If the Court is inclined to take judicial notice of those records, -the
Commissioner asks that the Court also take judicial notice of the letter produced in
response to the same public records request, found at Appendix B. Alternatively, the
Commissioner asks this Court to consider this letter pursuant to RAP 9.11. This letter is
necessary to fairly resolve the question of what the Commissioner’s staff have
communicated to State Farm concerning his interpretation of WAC 284-30-395(1).
Although State Farm has referred to this letter in their briefing, it has not included this letter
in the record. (see Resp. Br. at 17, and Dkt. 70, p. 8). Consideration of this letter has the
potential to alter what the Court understands the Commissioner’s stated interpretation of
this rule has been, an interpretation that may be entitled to deference. As the Commissioner -
was not a party to the proceedings below, he had no mechanism for submitting this record
to the District Court. As amicus curiae, the Commissioner has no post frial or other
appellate remedies. Finally, it would be inequitable to determine the Commissioner’s
interpretation of WAC 284-30-395(1) without considering the primary communication the
Commissioner, through his staff, has had with State Farm concerning WAC 284-30-395(1).

3 The Commissioner, through his staff, have corresponded with State Farm
concerning this litigation, and much of that correspondence has been included in the record.
However, there has not been any further statement or representation made by the
Commissioner to State Farm offering a different interpretation of WAC 284-30-395.



This letter was consistent with tﬁe Commissioner’s rejection of the
use of similar language in a policy issued by American Farﬁily Insurance,
in 2010. Dkt. 73, pp. 20-21. The Commissioner rej écted Aﬁeﬁcm Family
Insurance language ending payments when “recovery has reached a plateau,
or improvement in the bodily injury has slowed 'or ceased entirely.” Id. at
20. Like the State Farm policy, the American Family Inéurance policy had
been approved by OIC staff. Id. Even so, Arﬁerican Family was directed,
pursuant to RCW 48.18.510, to administer its plan consistent with
WAC 284-30-395(1), and to submit new language consistent with the rule.
Id. at 21, |

In addition to directing State Farm to resubmit its policy forms, tile
letter referred the matter to the Commissioner’s market conduct staff.
Appehdix B, p. 2. Market .conduct actions, such as market . continuum
reviews and market conduct exams, are designed to identify'and asses
. practices in the insurance market place that have an édverse impéct on
consumers, policyholders, and claimants. RCW 48.37.010. As part of a
market conduct action, the Commissioner and his staff ha.ve the authority to
demand wvirtually any documents, data, or information in a carrier’s
possession related to that market conduct action. For this reason, market
conduct actions are entirely confidential. RCW 48.37.080. In this instance,

when market conduct staff concluded their work, the matter was referred to



the OIC Legal Division to determine what, if any, additional steps were
necessary. On September 29, 2016, an OIC Legal Division staff member
drafted a legal opinion concerning whether State Farm’s contract language
violates WAC 284-30-395(1). Dkt. 74-1, pp. 2-3. The internal
memorandum concluded that there was no conflict because it was consistent
with regulations issued by the Department of Labor and Industﬁés (L&Ij. :.
Id at 3. However, fhc memorandum did not cite, let alone analyze, .any
particular L&I rule or statute. Id Nor did it discuss the propriety of
applying' one L&I definition in the PIP context. Id. This internal opinion
was not adopted or publishéd by the OIC as guidance. In-fact, staff from
the OIC Rates and Forms Division requested that the opinion be
reconsidered. Dkt. 74-1, p. 5. This internal opinion was not sharéd with
State Farm at that time. At no point in time has the Commissioner or his
staff indicated to State Farm that they have adopted a different definition of
WAC 284-30-395 than the interpretation 'articulated in the letters to
American Family Insurance, and to State Farm itself. “

VL. ARGUMENT

As a general matter, substantial weight is accorded to an agency’s
' interpretation of statutes that the agency administers. PUD I of Pend
Oreille Cy. v. Dep’t of Ecology, 146 Wn.2d 778, 790, 51 P.3d 744 (2002),

King Cy. v. Central Puget Sound Growth Mgmt. Hearings Bd., 142 Wn.2d



543, 553, 14 P.3d 133 (2000). This is especially true when the agency has
expertise in a certain subject area. Port of Seattle v. Pollution Control
Heafings Bd., 151 Wn.2d 568, 593-94, 90 P.3d 659 (2004); Inland Empire
Distrib. 53»&., Inc. v. Utils. & Transp. Comm'n, 112 Wn.2d 278,
770 P.2d 624 (1989). Thus, f‘[a]l;chough a commissioner caﬁnot bind the

courts, the court appropﬂatély defers to a commissioner's interéretation of |
insurance statutes and rules.” Credit Gen. Ins. Cé; V. Zewa’u., 82 Wn. App.
620, 627, 919 P.2d 93 (1996). The plain language of WAC 284-30-395
clearly prohibits the use of “maximum medical improvement” as an
‘additional grounds for the denial, limitation, or termination of PIP benefits
aside from those listed in WAC 284-30-395(1). However, because WAC
284-30-395 does not define the terms “reasonable” or “necessary,” it is
possible that a carrier could use terms like “maximum medical
improvement” to help policy holders understand what “reasonable” and
“necessary” services are. But a carrier cannot, under the pretense of
providing a definition bf “reasonable” or “necessary,” effectively create an
additional grounds for denial, 1imitatipn, or termination of PIP benefits, as

this would be inconsistent with WAC 284-30-395(1).
111
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A. The Commissioner, Through His Staff, Has Clearly

- Communicated To Carriers That WAC 284-30-395(1) Does Not
Permit Additional Grounds For Denial, Limitation, Or
Termination Of PIP Benefits

In defining medical and hospital benefits, the Legislaﬁue clearly
" intended that medical and hospital benefits be broadly available under PIP

coverage. To that end, RCW 48.22.005(7) provides:

"Medical and hospital benefits" means payments for all

reasonable and necessary expenses incurred by or on behalf

of the insured for injuries sustained as a result of an

automobile accident for health care services provided by

persons licensed under Title 18 RCW, including

pharmaceuticals, prosthetic devices and eyeglasses, and

necessary ambulance, hospital, and professional nursing

service. Medical and hospital benefits are payable for

expenses incurred within three years from the date of the

.automobile accident.
Nowhere does the statute exclude palliative care, or care to maintain a stable
condition, rather than to improve a person’s condition. Rather, the
Legislature chose the phrase “all reasomable and necessary” as the
parameters for determining care that must be covered.

In keeping with the inclusive language of RCW 48.22.005(7), the
rules promulgated by the Commissioner to address the handling of medical

and hospital benefits in PIP coverage provide, in part:

10



(1) Within a reasonable time after receipt of actual notice
of an insured's intent to file a personal injury protection
medical and hospital benefits claim, and in every case prior
to denying, limiting, or terminating an insured's medical and
hospital benefits, an insurer shall provide an insured with a
written explanation of the coverage provided by the policy,
including a notice that the insurer may deny, limit, or
terminate benefits if the insurer determines that the medical
and hospital services:

(2) Are not reasonable;

(b) Are not necessary;

(c) Are not related to the accident; or

(d) Are not incurred within three years of the automobile
accident.

These are the only grounds for denial, limitation, or
termination of medical and hospital services permitted
pursuant to RCW 48.22.005(7), 48.22.095, or 48.22.100.

WAC 284-30-395 (1). Although the terms “reasonable” and “necessary” are
not defined in the rule, there is no que.stion that a carrier cannot structure
their policy in such a way that they are entitled to assert an additional basis
for denying, limiting, or terminating payment of medical and hospital
services. A carrier cannot enforce a policy that denies medical and hospital
services that are reasonable, necessary, related to the accident, and incurred
within three years of the accident, but that do not achieve ‘maximum
medical improvement.

This interpretation of WAC 284-30-395 has been clearly
communicated by the Commissioner, through his staff, to American Family
Insurance in 2010, and again to State Farm in 2015, when taking exception

to the language in their policies. In both instances, the Commissioner has

11



directed carriers with non-compliant policy forms to submit new policy
forms, with language that reflects the limited grounds available for the
denial, limitation, or termination of medical and hospital benefits found in
WAC 284-30-395(1). At no point has the Commissioner, or his staff,
communicated a contrary interpretation of WAC 284-30-3 95(1). Based on
the plain language of WAC 284-30—395(1), no carrier can use additional
requirements, including “maximum medical improveﬁen ” as a basis for
denying, limiting, or terminating medical and hospital coverage under PIP.
Therefore, the answer to the first certified question is yes, an insurer does
violate WAC 284-30-395(1) if that insurer denies, limits, orAterminates an
insured’s medical or hospital benefits claim based on a ﬁnding of “maximum
medical improvement”.
B. The Term “Maximum Medical Improvement” Could Be I}sed_
Consistently With WAC 284-30-395(1), But Only If That Term
Is Not Used To Create A New Barrier To Coverage Of Medical
And Hospital Services : S
Because neither WAC 284-30-395(1), nor RCW 48.22.005(7)
define the terms “reasonable” or “necessary,” a carrier could potentially use
a term such as “maximum medical improvement” when defining what
“réasonable” and “necessary” ‘mean under its particular contracts.

However, such definitions cannot add another requirement to the coverage

of medical and hospital services that does not already exist in statute or

12



WAC. One appropriate manner of defining “reasonable” and “necessary”
would be to presume .that all services that aid in reaching maxixﬁum medical
improvement are necessary. But a contract cannot, consistent with
WAC 284-30-395(1) and RCW 48.22.005(7), define “necessary” as limited
to treatment that leads to maximum medical improvement. This would be
inconsistent with the statutory definition of medical and hospital Beneﬁts as
“all reasonable and nece.ssary‘expenses.” RCW 48.22.005(7) (emphasis
added). Interpreting WAC 284-30-395(1) in a way that allows carriers to
elirrﬁnate certaixilv types of medical and hospital services would allow carriers
to eliminate nearly all medical and hospital services by simply defining
them as “unnecessary.” This has the potentiali to make PIP coverage largely
| illusory for most éonsumers.

Itis ifnportant to remember that carriers are already protected from
ballooning PIP costs by the hard monétary limits imposed on policies.
Carriers are still only requﬁed to offer $10,000 in coverage for medical.and
hospital services, and payment is limited to expenses incurred wi’_thin three
years of the event. RCW 48.22.095(1)(a); RCW 48.22.005(7). In addition,
carriers can always, on a case by case basis, argue that certain expenses are
not reasonable or necessary. But carriers should not be permitted to create
arbitrary Qbstacles to réceiving medical and hospital services that are

incurred as a result of a covered accident.
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Therefore the answer to the secénd certified question is a qualified
yes, the term “maximum medical improvement” éan be consistent with the
definition of “reasonable” or “ﬁecessary” as those terms appear in
WAC 284-30-395(1), but only if its use does not create an additional
grounds for denial, limitation, or termination of otherwise reasonable and
necessary medical and hospital benefits under PIP coverage.

VII. CONCLUSION
Consistent with WAC 284-30-395(1) and RCW 48:22.005(7), the

Commissioner, through his staff, has clearly communicated to State Farm
and others that carriers may not arbitrarily limit medical and hospital
services that are reasonable and necessary by manipulating policy form
definitions. While carriers could potentially use terms like “maximum
_ medical improvement” in a way that is consistent with WAC 284-30-

395(1), carriers must not be allowed to use unilaterally created definitions

to eyiscerate the protections the Legislature and the Commissioner intended
17
111
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to provide for those purchasing PIP coverage.
RESPECTFULLY SUBMITTED this 25th day of January, 2018.

ROBERT W. FERGUSON
Attorney General -

—

ard e
T SR e

MARTA DELEON, WSBA #35779
Assistant Attorney General
Attorneys for Respondent
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" INSURANCE COMMISSIONER

Background

On August 13, 1996 (WSR 96-17-028), Insurance Commissioner Deborah .Senn filed a
Preproposal Statement of Inquiry and notified the public-that she was considering adoptingrules to set:
minimum standards for the termination, denial, or limitation of Personal Injury Protection (PIP)
benefits in-personal auto insurance policies. She noted that she has received several requests from.
members of the public to adopt consumer protection standards. A review of the consumer c“om‘plaint
data base showed about 700 complaints in less than five years about the way insurers deny,. limit, ‘or
terminate PIP benefits, many after a cursory review of records, some after "independent medical
examinations." A pattern of inadequate disclosure of benefits and claims procedures at time of claim
emerged. '

Members of the Commissioner's staff evaluated the requests from members of ‘the public and
informal as well as formal meetings were-held with interested persons. A proposed rule was ‘publis‘héd'
on October 23, 1996 (WSR 96-21-140). Written comments were presented and a rule- making hearmg
was held. After reflecting on the comments, Commissioner Senn proposed substantive: changes and
submitted a new proposed rule-making notice on January 16, 1997 (WSR 97- 03-090).

More meetings with interested persons were held and written comments received arnd evaluated.
A rule-making hearing was held on February 25, 1997 at which Commissioner Senn presided. The
record was held open until March 3, 1997 for the presentation of additional materials:for inclusion in
the formal rule-making file, Comments were received after the record was officially closed. all
comments received prior to the adoption date of June 4, 1997, were considered and evaluated.

The most significant change between the rule as proposed in October and the rule as proposed in
January is the requirement, that the reviewing professional have the same license as the treating
professional being reviewed. The most:significant changes between the rule.as proposed in January and
the rule as adopted on June -4, 1997 are: (1) the deletion of the requirement for reconsideration of
appeal of a determination to deny, limit, or terminate PIP benefits (old subsection (3)) (2) where an
insurer reviews the treatment of multiple health care professionals, the review shall be:completed bya

Concise Explanatory Statement.
PIP -- R 96-6
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OFFICE OF INSURANCE COMMISSIONER

professional with the same license as the principal prescribing or diagnosing provider, unless the insurer
and insured agree otherwise; and (3) when providing a written limitation of benefits under subsection
(2) of the rule, the insurer shall provide the insured with copies of pertinent documents, if requested by
the insured.

The Commissioner determined it advisable to set subsection (3) aside for the time being due to

. the practical difficulties and expense associated with its administration. Testimony indicated that

significant-numbers of PIP claimants are treated by multiple proféssionals; the change requires an
insurer who wants to review the entire course of treatment of an insured to use a professional with the
same license category as the principal prescribing or diagnosing provider, however, if the review is of
only a single provider, the reviewing professional should have the same license as the provider under
review. A number of persons providing testimony indicated that if a copy of the documents relied on
was provided to the insured, it would be easier to determine whether the insurance company was
relying on incomplete information.

Other changes were editing only.

The Commissioner's reasons for adopting the rule:

Many persons requested that Commissioner Senn review the current practices of insurers and
establish minimum standards for claims determinations of PIP claims. The Commissioner's office has
received more than 700 complaints in less than 5 years about the way insurers deny, limit; or-terminate
PIP benefits, many after review of the insured's treatment records or an "independent medical
examination" or IME.  After a cursory review of the claim files and several conversations with
representatives of several PIP insurers, a pattern of inadequate disclosure of benefits and procedures at
time of claim emerged. Conversations with policyholders, insurers, trial attorneys, chiropractors, and
others confirmed this pattern.

It was established that insurers and insureds have difficulty understanding each other when it
comes to coverage for PIP benefits, particularly at time of claim. Disclosure at the point of claim is a
reasonable solution to this lack of understanding.

Summary of the rule as adopted:

The rule requires an insurer, as soon as possible after the insured presents a PIP claim, to advise
its insured in writing that the company may deny, limit, or terminate an insured's medical and hospital
benefits. If a claim is denied or limited, the insurer must provide the "true and actual” reason for its
action in terms that explain the reasons for the insurer's act and that can be understood by the ‘insured;
and, if the insured requests it, the insurer shall provide the insured with copies of pertinent-decuments.

Medical and health professionals that review records must be currently licensed, certified, or
registered in the same health specialty as the insured's treating professional. If the insured is being
treated by more than one health professional, the review must be completed by the principal prescribing

Concise Explanatory Statement
PIP -- R 96-6
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OFFICE OF INSURANCE COMMISSIONER

provider, unless the insured and the insurer otherwise agree.
[nsurers must maintain information in the insured's claim file to allow the commissioner to
verify the credentials of the réviewer at a later date.
Insurers may not deny property damage claims of insureds that do not participate in IMEs.
Minimum standards for the application of PIP arbitration provisions are set forth.

The differences between the text of the proposed rule as published ini the Washington State-
Register and the text of the rule as adopted (other than editing changes) and the reason the
changes were made:

Subsection (2) of the proposed rule was amended to require an insurer, when providing a
written limitation of benefits, to provide the insured with copies of pertinent documents, upon request.

Subsection (3) of the proposed rule, requiring a reconsideration or appeal of a determination to
terminate, deny, or limit benefits, was eliminated, and the subsequent subsections were re-numbered.

Subsection (4) of the proposed rule, renumbered to be subsection (3) in the adopted rule, was
amended to require that if an insured is being treated by more than one health professional, any
professional review should be completed by the principal prescribing or diagnosing provider, unless the
insured and the insurer otherwise agree.

All other changes were editing changes.

Summary of all comments received regarding the proposed rule; response to the comiments by
category or subject matter; and how the final rule as adopted reflects the Commissioner's
consideration of the comments, or why the final rule failed to reflect the comments.

See Attachment A for a summary of comments received and the Commissioner's response thereto.

See Attachment B for a brief economic analysis of the effects of the rule.

HAWPDOCS\PIPAUTO\CONCISE.PIP
June 4, 1997

Concise Explanatory Statement
PIP -- R 96-6

® a0



ATTACHMENT A TO CONCISE EXPLANATORY STATEMENT --
SUMMARY OF COMMENTS ON PIP RULE, RESPONSES
R9-6

During the period January 16, 1997 through March 6, 1997, 25 pieces of written comments were:
received into the rule-making file from persons, companies, or associations. An additional 39 pieces of
written comments were received after the record was closed. All comments received prior-to the adoption
date, June 4, 1997, were considered. Below is a summary of those comments and the Commissioner's
responses, as required by RCW 34.05.325(6).

Y

General

This is a good rule: This version of the rule clearly favors and protects insured consumers as-it requires
insurers to comply with the terms of the policy and deal with policyholders in good faith, prevent a claim
denial because the treatment is palliative, and.the relaxed rules of evidence in policy arbitrations will enable
consumers to achieve more expedient and economical resolutions of claims.

RESPONSE: Thank you. Adequate disclosure of policy provisions and limitations at time

of claim are important consumer protections.

Statutory authority: The proposed rule exceeds the authority of the Commissioner. The authority cited
does not grant the commissioner the power sought to be exercised in this matter. The Legislature should
be the body that requires the notice that is the subject of this rule if it thinks this action is required.

The statute provides the grounds for denial, limitation or termination of PIP benefits; if the
Legislature wanted additional detail it would have provided forit. The Commissioner has failed to show
how many of the 700 complaints she has received provide valid rationale for this regula’uon shé has failed.
to show how many of these complaints are valid.

Evidence does not support the underlying assumption that the current utilization review practices of
insurers are erroneous and unfair to policyholders.

This regulation is not consumer protecuon, it adds an additiorial consumer cost that policyholders
will pay.

RESPONSE: The rule does not exceed the statutory authority of the Commissioner to

adopt an-unfair practice rule. See RCW 48.30.010 and Qmega v Marquardt, 115 Wn.2d

416, 799 P.2d 235 (1990). In addition to a review of the complaints data base, several

insurers were contacted to describe their PIP claims activities. A common thread

throughout the investigation is problems with adequate disclosure to consumers. Even

complaints that do not result in disciplinary actions can be "valid" if a consumer is

confused or mislead. :

The rule as proposed is overly broad. Not all PIP denials involve the issue of the frequency and
extent of chiropractic care.
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RESPONSE: The rule does not affect ohly the "frequency and extent of chiropractic
care.” '

Subsection (3) creates an entirely new appeal/reconsideration right; ‘a.second level of appeal as to a.
PIP benefit determination and the insurer's expense.

RESPONSE: While we do not believe that the subsection (3) reconsideration requirement

exceeds the Commissioner's rule-making authority, this subsection was not adopied and a

review of the practical problems and associated expenses may be reconsidered at a later

date.

The RAND study documents that there is an overall excess in medical costs in Washington of 45%
to 53% which equates roughly to $125.00 to $145.00 per insured, and that this is substantially higher than
the national average. Washington drivers claim to have suffered soft tissue injuries.at abnormally high rates
and tend to utilize abnormally large amounts of medical care for all types of claimed injuries.

PIP coverage is a unique health insurance benefit; it has none of the cost containment mechanisms
of other health insurance such as deductibles, co-payments, preauthorization provisions, or managed care
elements. Unlike casualty insurers, health care insurers have negotiated preferred provider rates with
service providers. It is a system without checks and balances; it is a soft target for those who seek to take
advantage of the system. The IME or paper review serves to provide some measure of cost containment.

There needs to be a fair balance between claimants and insurers; this rule tips the balance in favor
of claimants. _

This rule will make it difficult for insurers to carry out the statutory mandate that only reasonable
and necessary expenses qualify for PIP coverage.

RESPONSE: While the RAND statistics may be true and are certainly dzsturbmg, itis our

belief that timely disclosure to policyholders of their policy provisions and claims handling

limitations will be beneficial to both insureds and insurers and will discourage

presentation of fraudulent claims. The rule is not designed to address the relative costs of

Washington claims or to obstruct utilization review. The goal of the rule is a better

educated consumer. '

Other more appropriate remedies exist: The proposed rule is untiecessary sirice those aggrieved by an
adverse decision concerning PIP benefits have other Temedies for reinstatement of benefits. This rule does
little more than add additional regulatory burdens and claims handling expense which ultimately: will be
borne by thé insurance purchasing public. :

These rules will be used to game the system and to cripple insurance compames efforts to combat
fraud and delay the ability to review medical treatment.

RESPONSE: Based on the Commissioner's review of consimer complaints and

conversations with insurers, it is clear that a disclosure requirement is an appropriate

remedy for the confiusion policyholders exhibited.

Procedural issues: The Commissioner is attempting to adopt an "interpretive rule"; however, the rule

) :
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seems to meet the definition of a "significant legislative rule" since it "adopts substantive provisions. of law
pursuant to legislative authority, the violation of which subjects a violator of such rule to a penalty or
sanction." (See RCW 34.05.328(5)(c)(iii)(A).)

RESPONSE: We believe that this rule.is an interpretive rule. That said, the.

Commissioner fully considered all aspects of the effects of this rule, including the

implementation costs and determined the implementation costs to be minimal. A brief

economic analysis of the necessity, benefits, and costs of implementing this rule is included

as "Attachment B" to the Concise Explanatory Statement.

You say that the costs of implementation are minimal and refléct the practices of many insurers,
These statements are incorrect, particularly the reconsideration in subsection (3) and the limitation on using
consulting health care professionals in subsection (4).

RESPONSE: Subsection (3) was not adopted. We do not believe the costs associated with

implementing subsection (4) are significant — see Attachment B to the concise Explanatory
Statement.

Preamble

Insureds are outraged to find out that the premiums they have paid do not secure the coverage they
thought they purchased.

RESPONSE: This rule is intended to provide adequate disclosure of policy provisions and

limitations at time of claim, when the information is most valuable. The rule is.not

intended to change the terms of an insurance contract.

You say that PIP benefits are a significant cost element, yet this rule only adds to the cost of auto
coverage. There is nothing in the rule to lower the cost of auto insurance.

RESPONSE: This rule may not directly lower the cost of auto insurance; however, we

believe that when insureds understand the coverage provisions of their policies, claims

litigation will be reduced, thereby slowing the inevitable increase in the cost of auto

insurance. - o

Adequate regulatory mechanism to make sure that insureds receive adequate explanation is already
in place: WAC 284-30-330(13), for example.

RESPONSE: We agree that WAC 284-30-330(13) provides consumer protectzon In

response to a.number of requests from consumers that are.obviously confused about their

PIP benefits and claims, the Commissioner determined it is appropriate to adopt a rule

specific to PIP claims disclosure and claims administration issues reasonably related in

lime to the presentation of a claim. People often forget what was promised or discussed at

the time they purchased an insurance policy.
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"Adequacy and appropriateness” of treatment are not the same as"reasonableness and. necessity" of
treatment, The terms reasonableness and necessxty" should be substituted for "adequacy and
appropriateness."

RESPONSE: You're right. Thank you for the comment -- this editing change was made

before adoption.

You refer to the "cost of automobile liability insurance" and "personal injury protection benefits in
an automobile liability insurance policy." PIP benefits are first party benefits; "liability" should be deleted.

RESPONSE: You're right. Thank you for the comment - this editing change was made

before adoption.

Subsection (1)

This rule does not address the practice of many insurers not paying bills as they are submitted,
collecting several months worth of bills; and then dénying all retroactively after an IME.

The rule does not address the situation where bills for treatment are incurred between the date of
the letter requesting an IME and the date of the IME report denying further benefits. Insurers do not pay
these bills.

All bills should be:paid within 30 days of subrmssmn

Define in days the term "reasonable time" -- otherwise courts will have to define it each time.

RESPONSE: Both the insured and the insurer have an obligation to timely submit or

respond to claims. The PIP law requireés insurers to pay only "reasonable and necessary”

expenses, not all bills submitted. Specific time limits already exist in rule, for example:

WAC 284-30-370 requires insurers to complete investigations within 30 days; WAC 284-

30-360 requires acknowledgment of pertinent communications within 10 days or 15

working days; 284-30-380 requires insurers to advise of acceptance or denial of claims

within 15 working days.

The insurer should be required to pre-authorize proced”ures within 5 working days of a request.
RESPONSE: Generally, PIP benefits do not require "pre-authorization" and any-
requirement for a.change in PIP benefits is appropriate for review by the Legislature.

This subsection should be deleted because it conflicts with the scope as set forth in the introductory
paragraph and will improperly prohibit insurers from relying on some legitimate defénses to deny, limit; or
terminate PIP benefits. It could be construed to mean that an insurer cannot deny benefits for other
reasons such as non-cooperation or breach of policy provisions, for example.

RESPONSE: This subsection only applies where benefits are denied, terminated, or

limited based on-a medical evaluation. This subsection does not operate to abrogate

contract terms or the statutes of limitation. A denial for breach. of contract provisions or

- other operative law is not eliminated by this rule. -

4.
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This notice gives customers the impression that there is a problem and creates a barrier to good
service. This is a terrible-way to start the claim process.
RESPONSE: Companies send out.proof of loss or claim forms for completion by the
_insured. At that time instructions for presenting claims are included which can also
include a notice that not all bills will automatically be paid or reimbursed. This need not
be an adversarial notice. According to our records many-insurers already provide this.

type of notice.

Clear language in the PIP policy notifies consumers that insurance payments will not be made for
unreasonable or unnecessary expenses.

RESPONSE: [t is the experience of the Commissioner and others that insureds believe

that 100% of all bills presented, up to the limit of the PIP benefit, will be paid without

question. After reviewing complaints and claims procedures, we determined that a rule

that provides for disclosure at point of claim will provide great assistance to insureds.

What about policy limits? fraud? The list of bossible reasons for denial is.confusing.
RESPONSE: The list reiterates the statutory reasons to limit benefits. Contractual
reasons may apply as well.

Insurers should be required to bring bills currént before the day they elect to do an IME or records
review. PIP carriers should be prohibited from retroactively terminating benefits.
RESPONSE: This is a difficult issue because PIP beriefits are. "indemnity” benefits that
are always, by definition, reimbursement for treatment already received. We kriow of no
Washington PIP benefit constructed in a way that requires pre-authorization for treatment.
In addition to the comments above, we we told that some insureds and providers present
bills for treatment only after a course of treatment is completed or significant treatment
has been undertaken. Generally, the Commissioner believes it is inappropridte for-an
insurer to deny payment for treatment already undertaken without notice to the insured
that this will happen. The notice requzred by this subsection was designed to address this
specific issue.

Subsection (2)

You should require the PIP carrier to give a copy of the reviewer's report to the insured. The
insured is not in a position to rebut or challenge the information contained in the reviewer's report without
a copy. PIP insurers should be required to keep a list of the reviewers together with their qualifications. T
find that many times the insurer's response is made on incomplete information; providing a copy of'the
report would allow an insured an opportunity to prov1de additional information if the record relied upon by
the insurer is incomplete.

RESPONSE: A number of passzonate comments along this line were received. The rule

5
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was ainended at adoption to require the insurer to provide the insured with pertinent
documents if the insured requests them when the insured denies, limits, or terminates PIP
benefits. The Commissioner sees the value of receiving copies of reports relied iipon, if
the insured wants a copy..

Insurers should be required to state why they have chosen not to rely on the opinions. of the treating
professional before they even ask for an IME. Or do you intend that this is required in subsection (2) of
this rule?

RESPONSE: An insurer must already give the reasons for limiting, terminating, or

denying benefits. (See, for example: WAC 284-30-330(13) and 284-30-380.)

What is the benefit of this second letter? We've already sent the information in the first letter

required by subsection (1). ' '
RESPONSE: The disclosure required in subsection (1) is at time of first notification of a
possible claim - a pre-submission disclosure. Subsection (2) regards disclosure at the time
an action is taken to limit a PIP claim - an informative statement of the reasons for the
action.

Providing an explanation in clear and simple language so that the insured need not resort to
additional research to understand the reason given imposes an impossible obligation on insurers. We do
not know the level of understanding of any particular claimant. The standard of a "reasonable person"
should be substituted.

RESPONSE: The insured is the one who needs to understand the insurer's actions.

Insurers should already be using this standard for terminations and non-renewals (WAC

284-30-570), so it should not be an "impossible burden." The idea is that the company's

action should be clear and complete — the response that would make sense to you if you

were an insured unfamiliar with insurance "lingo" or insurance policy limitations.

Subsection (3)

This subsection only increases claims handling costs.  If it is retained it should be clarified to state
that, since the insurer bears the cost of the professional review, the selection of the reviewer remains solely
at the option of the insurer. '

Most claimants will see this as a free service and will automatically ask for reconsideration; but this
is not free; all purchasers of PIP coverage will have to pay the price for mandatory reconsideration.

The insured should not have to pay the expense of submitting additional information as
contemplated in this subsection. All charges should be borne by the company.

The medical review provisions are expensive. To give every claimant two reviews under this bill is
absurd. If claims are improperly denied, that should be dealt with in a Market Conduct Examination.

The claimant always has an opportunity to resort to the courts as a remedy for improper denial or

6 .
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termination of PIP benefits.

Please distinguish between "appeal" and "reconsideration" as used in this‘subsection.

How do you intend to have this subsection apply where a panel has completed the IME. If a panel
IME was done, does that mean that the insured can request a reconsideration for each of the specialties.
involved or that the insured can request an IME done by a second panel ?

Insureds do not necessarily select providers that provide objective opinions; the reconsideration is
an unnecessary expense because opinions of qualified providers rarely differ. This subsection will require
expenditure of far toe much money at too little benefit.

This subsection will only benefit health care professionals, not insureds.

RESPONSE: After full consideration of the possible costs and practical considerations

raised by the comments, this subsection was not adopted. A review of the practical

problems and expense associated with a reconsideration of an adverse:determination may

be reconsidered at a later date.

Subsection (4)

This requxrement is absurd. :

This provision goes far beyond the statutory authority of the Commissioner.

A licensed physician is well able to make a determination as to any. person providing treatment.

This provision will require insurers to contract with aroma therapists, massage therapists, and the
like. This will not provide any better review process; in fact this will contribute only to higher PIP costs.

RESPONSE: The intent of the rule is to safeguard the insured's choice of professional

provider and to respect the professional providing the care. The above comments

represent an overly-broad interpretation of the consequences of this rule.

This subsection is unclear, too restrictive, and will needlessly increase claims handling costs.
Professionals may end up giving opinions regarding injuries that they are not qualified to freat.

Insurers have an obligation to keep premium costs down. Insurers have a statutory obligation to
review all claims for reasonableness and necessity.

This rule will make it impossible to combat fraud and contain costs. Restricting review to a
professional in the same license category as the treating provider will hurt insurers' efforts to control costs
and investigate fraud. Review of many claims will have to be abandonded. The focus should bé on the
nature of the injury; insurers should be able to rely on the expertise of any practitioner who treats the injury
in question.

This subsection may be inappropriate, unfair, unworkable, and result in unnecessary inconvenience
for claimants and inordinate expense for insurers. This subsection fails to take into account overlap in
expertise among various specialities or that the injured insured may have consulted multiple specialists.
Many specialists are competent to treat neck and back pain; often these symptoms are treated by
nonspecialists. Does this rule require a family practitioner's treatment of back or neck pain to be reviewed
only by another family practitioner instead of a specialist who would be better qualified to render an

7
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opinion?

Many spec1aht1es cross over in their expertise, such as orthopedics, we are quite capable of
evaluating back i mjunes which may also be treated by neurologists, neurosurgeons, osteopaths, or
chiropractors.

You should return to the language of the first proposed PIP rule and reinstate the language: "or in
a field or speciality that typically manages the condition, procedure, or treatment undér consideration.”

RESPONSE: This rule does not interfere with a reasonable review for reasonableness and

necessity of treatment. Insurers told us that most companies now have treatiment reviewed

by a professional in.the same license category as the treating professional.

The Commissioner considered returning to the original draft' and rejected it. Qur
research indicates that this rule will not significantly add to the costs of administering PIP
claims, will protect the consumer's choice of treating professional, and will not interfere
with the doctor-patient relationship.

Most companies use the same specialty as the treatment provider; however, in some cases, such as
where we see evidence or a suggestion of symptoms indicating a condition that is not being addressed, we
may do an IME or record review with a speciality that treats that condition. Sometimes we see a history or
symptoms that are not being addressed by a provider and order an IME in another specialty. An IME in
the same specialty will not be of assistance. We cannot ignore these symptoms and hope the insured
happens to go to another practitioner qualified to treat their symptoms. Patients reveal different parts-of
their history or symptoms to different providers; the insurer will see all of the reports and records. This
subsection will prohibit companies from considering the best treatment of the patient.

RESPONSE: We assume that insurance companies will not shirk their ethical or _

professional duties as a result of this rule. We do not believe that the subsection prohibits

companies from considering the best treatment of the patient; on the other hand, we

continue to believe that it safeguards the doctor-patient relationship.

Some specialists are few in number and a competent reviewer with the same license may not be
readily available, particularly in the non-urban areas of the state:

RESPONSE: We have not received any evidence that there is a lack of professional

reviewers which will cause a hardship; however, if evidence surfaces we will review the

issue and consider an amendment to the rule at that time.

Sometimes specialists are unwilling to testify against-a colleague; this subsection only makes it

! " (5) Health care professionals upon whom the insurer will rely to make a decision to
deny, limit, or terminate an insured's medical and hospital benefits shall be currently licensed,
certified, or registered in this state to practice in the same health field or speciality as the treating
health care professional or in a health care field or speciality that typically manages the condition,
procedure, or treatment under consideration. . . . . " See: WSR 96-21-140. '
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more difficult to review treatment.
RESPONSE: The willingness of one professional fo testify against another is not a-result
of this rule; we do not agree that this rule makes it more difficult than it is now.

What is most important is the reviewer's qualifications by virtue of education, training, and
experience, not what degree, license, or board certification a reviewer or examiner happens:to possess.

This subsection does not take into account the va.rylng qualifications of health care providers and
should not be mandated by an inflexible rule. )

Review of medical claims by an insurer must be performed by qualified medical persons. An IME
or peer review is an appropriate method.

RESPONSE: This rule does not eliminate IMEs or peer reviews. We agree that the

reviewer's qualifications by virtue of education, training, and experience are tremendously

important and that peer review is the most appropriate method to assure consistent and
q_uality freatment.

[t is not uncommon for multiple providers to have provided treatment; this subsection might require.
an mdependent exam in an auditorium where members of several specialities examine the individual or
would require an equally numerous number of evaluations at separate times and different locations. This
would only inconvenience the insured, perhaps at greatloss of income, and would represent a scheduling
nightmare at extraordinary cost to the insurer.

RESPONSE: After a review of the issues of multiple professionals freating a single

patient, this subsection was amended. Where there is more than one provider, the review

should be completed by the principal prescribing or diagnosing provza'er unless the

insured and the insurer agree to another reviewer. We believe that this is the fairest and

most equitable solution to this issue.

We adopt this amendment to (new) subsection (3) assuming that a diagnosing

provider is "controlling” the plan of treatment. Where that is not true, or where-a limited

treatment plan is being considered, for example, it is contemplated that the insured and the

insurer will reach an agreement regarding how an appropriate peer review will be

completed.

This change may be an imperfect solution to this issue; we plan to watch how this
works and are open (o amending this subsection if it proves unworkable in practice.

Providers conducting IMEs should be required to have malpractice insurance and disclose the
carrier and policy number. The insured should be allowed to choose not to be examined by a medical
provider who does not have professional liability coverage.

The rule should further state that any party conducting an IME or other review whose license is
suspended, revoked, or impaired may not testify and the IME results may not serve as the basis for a denial
of benefits. '

RESPONSE: These are interesting suggestions; however, the Legislature repealed the

requirement that health care professionals must carry malpractice insurance, the

9
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Insurance Commissioner is not in a posmon to zmpose rules on-a court as to who may or
may not testify.

Subsection (5)-

Keeping credentials in a claims file is burdensome and provides no consumer benefit.
RESPONSE: This requirement is included as a benefit the Insurance Commissioneér's
Market Conduct Examiners. An insurer could satisfy this requirement by establishing a
central registry with a code in-each insured's file. If the required information is not
complete in each insured's claim file, records must be kept in some centralized place for a
prolonged period of time in order to be sure that a cross-reference coding system works at
a future date. When an Examiner visits the insurer, he or she must be able to easily
determine the credentials of the health care professzonal upon whom the insurer relied;
any logical system is acceptable.

Subsection (6)

This subsection is unnecessary; it is already addressed by WAC 284-30-330(12).
RESPONSE: This subsection was added because of a number of incidents related
specifically to PIP.

This subsection sends a mistaken message to clalmants that somehow their contractual obligation to
participate in an IME has been weakened. ,
RESPONSE: We disagree with this statement. -

Subsection (7)

This subsection is most disappointing. PIP arbitration should be the same as UIM ‘arbitration.

Insurers should be required to pay the costs of arbitration. Most insureds cannot afford to pay their
doctor to appear at the hearing; this can cost between $500 and $1,000. Insurers know this and use it'to
intimidate their own insureds into accepting their decision as final without appeal. It should be improper
for insurers to state or imply that the insured may have to pay the arbitrator. "The rule should state that at
arbitration the insurer has the burden of proving the basis for its denial on the evidence on 'which the denial
was given."

RESPONSE: The Legislature has set forth the benefits of PIP coverage and UIM

coverage in separate laws, these laws are not parallel. As a result, application of UIM

case law to PIP is not necessarily appropriate. Additions or deletions to the PIP benefits,

such as mandatory arbitration or payment of attorneys fees for insureds, should come from

10
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the Legislc.zture.,

In subsection (7)(c): these rules could be better identified by reference to MAR 5.3, 5.3(d)7 and ER
904. ,

RESPONSE: We prefer not to adopt a rule that incorporates by reference sections of rules

of other agencies or entities.

The regulation as written will require forms to be refiled. Please re-write to provide ‘that arbitration
should be conducted in accordance with the regulation rather than have the provisions in the contract
form.

RESPONSE: Good idea. Done.

Washington Arbitration and Mediation Service (WAMS) objects to listing of private organizations
because it implies that WAMS and other organizations-with recognized mediation rules are mtended to be
excluded. WAMS is harmed by this language.

RESPONSE: We do not believe that this language is exclusionary. [t is not meant to

exclude WAMS or any other recognized organization, merely to give examples. WAMS is

now included in the reference. We will take care in the future to make certain such

language is not exclusionary.

Miscellaneous

Where are the teeth in this regulation? Companies should have to pay a fine if they deriy, lnmt, or
terminate PIP benefits where the arbitrator determines that action to-have been wrong. This fine shiould:be
separate and distinct from any action under the Consumer Protection Act.

RESPONSE: There are teeth in this rule and throughout Title 284 WAC. These "teeth”

are separate and apart from the Consumer Protection Act. If the Commissioner

determines that an insurer is violating this rule, the Commissioner may fine the company

or may revoke the company's Certificate of Authority to insure residents of this state (see:

RCW 48.05.140 and 48.30.010). The Commzsszoner cannot create a private right of

action.

The rule should prohibit an insurer from charging for its administrative costs for processing the
insured's claim (copies of police reports, medical records, property valuation service charges) to the
insured's PIP limits; only payment of medical bills should be charged to the PIP limits.

RESPONSE: Evenwithout this rule, an insurer is not permitted to charge its

administrative costs against the insured's PIP limits.

Deferral or reduction of bills determined not to be reasonable or necessary can’ only be appealed by
the medical provider. Because the bill is not "denied" the insured's standard heath carrier will not make
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payment. This places the insured and his or her medical provider in an adversarial position focusing on
payment of bills rather than medical treatment.

Allstate only pays what the company thinks is appropriate; the current draft applies only to
consultation with health care professionals; it should be expanded to prohibit an insurer from "shaving"
medical bills.

RESPONSE: The Insurance Code (Title 48 RCW) and rules promulgated thereunder (Title

284 WAC) protect consumers and regulate the contracts between the insurance company

and the policyholder or insured; these Titles-do not include protections for providers-of

professional services. The PIP statutes require an insurer 1o pay only the "reasonable and

necessary charges."
As we understand it, the issue described above involves a disagreement between the
insurer and the provider; it is not related to the provisions of an insurance contract. We

are concerned when insureds are put in the middle of a disagreement between the provider

and the insurance company as to the appropriateness of a charge for services: We have

been assured by insurers that they will protect their insureds in any collection action of the

provider.

Some insurers ask for IMEs even after benefits have been cut off.

RESPONSE: It is possible to imagine circumstances where this action is appropriate and
when it might not be appropriate. We will contmue to watch for issues such as this as we
monitor the effectiveness of this rule. "

Comments outside the scope of this rule-making

The following suggestions for additions to the rule are outside the scope of this rule-making Many of
the comments are more appropriate for legislation. The Commissioner's authority does not extend to
over-ruling decisions of the courts. The Commissioner's staff will continue o monitor PIP complaints.
and will evaluate whether this rule should be amended, clarified, or expanded at a future date. Many of
these practices are prohibited or limited by existing rules.

You should adopt a rule that the reports of these PIP IME's cannot be discoverable in third party
litigation thereby overruling the decision in Johnson v McKay, 77 Wn.App. 603 (1995) or somehow
limiting Division IT's decision in Johnson. IME's are being used in third party cases against the insured.

You should add a new.requirement: "There shall be no particular format required for submission
of PIP benefits by way of a particular claim form or format. However, the claimant shall be required to
provide all relevant information reasonably necessary for the carrier to assess the claim, determine its
validity and decide whether or not to pay." This would make it harder for insurers to try to wear down
claimants by making the benefits hard to obtain, including requirements to resubmit materials several times..

You should add a new requirement: "It shall be considered an unfair claims settlement practice to
threaten claimants with litigation or imposition of attorneys' fees for claimants asserting rights of
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reimbursemerit under their PIP policies." Most insurers do not believe that Thiringer applies; they "dust
off" claimants. :

You should add a new requirement: "Wherever a carrier under a PIP policy requires a claimant to
take or undergo a medical examination as a precondition for receiving PIP benefits or the continuation of
PIP benefits, PIP carriers shall state the grounds therefor, in writing, to the claimant. Repeated medical
examinations will be strictly prohibited unless extraordinary circumstances are present. Extraordmary
circumstances are defined as circumstances which were not reasonably foreseeable to the carrier at the time
the request of the original medical exam." Carriers sometimes require second:or third examinations which
serve no legitimate purpose other than to inconvenience the claimant.

You should add a new requirement: " In the provision of PIP benefits, an insurance carrier may not
designate a specific provider of services or benefits which must be used by the claimant as a condition of
benefits. No such 'tying agreement,' arrangement or relationship shall be required of a PIP claimant, and
. the claimant may choose any reasonably competitive provider of goods or services at the claimant's option
without waiving reimbursement." Steering to certain rental car agencies or similar providers should be,
prohibited.

You should add a new requirement: "Whenever a claim has been settled by a claimant's attorney
and there has not been a specific, written denial or disclaimer of representation by the involved PIP carrier,
and benefits are received, PIP carrier will be charged with its proportionate share of fees and costs for the
collection of those benefits." This is the law under Pena v Thorington, a Division III case; nevertheless,
even where carriers accept benefits they frequently insist that they are not liable for reimbursement of
attorneys' fees or costs.

You should add a new requirement: "If a dispute arises with regard to an intercompany repayment
of a subrogation interest in PIP benefits, which is contested by the claimant, it shall be an unfair settlement
practice for one company to pay to the other company such benefits without the consent of the claimant.
Such payments shall constitute an unfair settlement practice and/or deceptive act of [sic] practice,
pursuant to RCW 19.86.010 ¢t seq. Any payment contested by a claimant shall be held by the respective
carrier until the matter is resolved by arbitration, court order or consent." A third party liability’ carrier
should be prohibited from paying the money "around" the claimant directly to the PIP carrier; the PIP
carrier has refused to relmburse the claimant and threatened a counter-suit when the cldimant made a
demand.

You should add a new requirement: "These administrative regulations shall be construed broadly in
favor of the consumer of insurance services and consonant with the duty of the first party carrier to act, at
all times, with good faith, fair dealing and with full disclosure of all relevant facts." Anyone who has dealt
with PIP carriers has seen the lengths to which they go to preclude having to pay claims.

Examinations under oath should be eliminated.

Medical examinations by insurers should be eliminated.

You should add a new requirement: "Insurers may not use reports from consultants who are not
licensed health care providers to deny PIP benefits, such as collision reconstructionists."

An IME (a/k/a Independent Medical Exam in most insurance contract language) should be called an
"Tnsurance Medical Exam" -- there is nothing "independent" about an IME.

You should include a new requirement: "Insurers should be required to report the frequency of PIP
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. IME requests and the frequency of denials following an IME."
You should add that an insured has the right to make an audiotape recording of a PIP IME.

HAWPDOCS\PIPAUTO\COMNTS2.SUM
June 4,1997
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The Insurance Commissioner has the responsibility of protecting consumers
against unfair practices in the insurance industry. In August, 1996, the
Commissioner proposed the drafting of a rule with the intention of preventing
unfair settlements of Personal Injury Protection (PIP) auto insurance claims.
Since August, the Commissioner has held two rule-making hearings and has
solicited comments regarding the proposed rule and PIP insurance. This rule
has undergone many substantial changes since the beginning of the rule-
making process. This report analyzes these changes and the requirements of
the proposed rule.that have been repeatedly brought up as issues of concern’
by parties interested in the regulation of PIP coverage.. This report
emphasizes the final stages of the rule-making process and summarizes
recommendations based on economic analysis and changes made to the rule
as a result of these recommendations.

Introduction

The rule-making staff of the Office of the Insurance Commissioner (OIC) conduct
evaluations of probable costs and benefits of proposed rulés on ani ongoing basis. This s
a dynamic process in which the potential costs and benefits of various aspects of the rule
are evaluated throughout the drafting process using common sense criteria. This énables
the analysis to play a meaningful role in shaping the.outcome of the rule drafting process.

This report is designed to reflect this dynamic process, emphasizing the final stages of
the rule-making process. Parts I and II of this report identify the aspects of the rule that
~would potentmuy impose costs on insurers and describes the probable costs and
benefits of each of these requirements. Part III discusses the policies of other agencies .
regarding similar issues. Part IV describes the recommendations produced by the
evaluation process and summarizes how the rule has been altered in response to these
recommendations. . Attached, Appendix A provides a list of somne of the cost-
minimizations efforts that have taken place since the inception of the rule-making
process.
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PART I
DISCLOSURE

The proposed PIP rule requires two new forms of disclosure with regards to PIP claims: (1)
After the receipt or notice of an insured’s intent to file a personal injury protection medical
and hospital benefit claim, an insurer is required to provide the insured with a written’
explanation of the medical and hospital benefits and limitations of their coverage. (2) After
an insurer concludes it intends to deny, limit, or terminate an insured’s medical and hospital
benefits, the insurer must advise the insured in writing.

Pr isclo

In previous analyses, including the Small Business Economic Impact Statement that
accompanied the CR-102 filing of this rule, the requirement of-a letter of notification was
identified as a source of a potential cost impact on insurers. Since the iriception of the rule-
making process, this potential cost has been mitigated to a negligible amount (se¢ Appendix
A). In previous drafts of the rule, insurers were required to mail and maintain proof of letters
notifying policyholders of the insurer’s right to deny medical benefits upon review. After
. receiving feedback from insurers, this rule was modlf ed to reflect the insurers’ current

- practices as much as possible while preservmg consumer protectxons by requmng adequate
disclosure. Because an estimated 95%!' of all insurers already require submission of written
claims and provide instructions on filing in writing, the probable cost of this requirement was
reduced from $1.00 (cost to mail and maintain proof of letters) per claim to a simple insertion
to an existing letter for the vast majority of insurers. For the estimated 5% of the insurers that
may not currently be sending letters to potential claimants, the cost would be approximately
$0.40 per claim to draft, print, and mail a cover letter containing required.information when:
sending out proof of loss or claim forms.?

Cost Assumptions

" During a rule-making hearing held on February 26, 1997, the Farmers Insurance
representative questioned the assumption that this proposed rule parallels the current
practices of insurers with regards to letters of notification being sent to insureds aftéran
accident and prior to a denial or limitation of medical benefits. Although it may be true that.
most insurers currently do not send letters which include all of the mformatxon requxred by

'Estimation based on a phone survey (Oct, 1996) and confirmed by data collected on three of the largest auto
insurers in the state of Washington (1996).
*Cost information provided by SAFECO.
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this proposed rule, the assumption that insurers already send letters to potential claimants,
commonly enclosed with the claim forms, is supported by comments from carriers, a phone
survey, and detailed data collected from three of the largest auto insurers in the market.
Because the physical letter is the source of any cost 1mpacts ‘it is importarit to note the
validity of thxs assumption.

enefits of Disclosu

The purpose of requiring insurers to notify policyholders of coverage limitations_before
potential limitations occur is to clear up misunderstandings that may arise simply because the "
policyholders are not aware of the limitations of their coverage. To illustrate the potential
benefits of requiring this form of correspondence, I use the QIC consumer complaints
database and data from three major auto insurers in the market, taking special note of

" complaints that appear to arise out of misunderstandings of one form or another. To narrow
the search, I look at a sample of 28 complaints specifically regarding claim denials during one
year (4/95-4/96). In this set of complaints, only once does the OIC compliance officer find
the company to clearly be in error in denying benefits to the insured. The remaining
complaints involve a variety of issues; however, almost all involve some form of
misunderstanding.

Approximately 29% of the complaints involve an Independent Medical Examiner’s
recommendation to.deny or limit coverage in accordance with the contractual agreements (i.e. .
the company is found to have a basis for the denial of coverage). Many of the complaint files:
include statements claiming “. . . the company said they would pay for my [medical} bills, but
now they are not. ..” Many of these persons filing the complaints claim to have not been
aware that this coverage had limitations. An additional 21% of the complaints reviewed
involve cases where the insureds claim either to not have been aware that they even possessed
PIP coverage or that they had signed a waiver to deny PIP coverage (because an insured
needs to explicitly request not to be covered by PIP, these complaints seem plausible). Thus,
it appears that at least 50% of the complaints in this sample may have been avoided if the .
insureds had been provided with additional information regarding the limitations of their
coverage prior to filing a claim. '

More detailed data collected from three of the largest insurers in the market appears to support
conclusions regarding potential misunderstandings that take place-when companies exercise
some form of medical utilization review of PIP claims. The 1996 company data shows.that
although Independent Medical Examinations (IMEs) or utilization reviews are performed in
less than'1% of the PIP claims for the companies included in the sample, they generate

’The remaining 50% of these complaints relate to a variety of issues including wage compensation,
technicalities of claim filings, and pre-existing condmons
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approximately 40%. (see Figure 1, below) of the PIP-related complaints, Insufficient
disclosure may be the source of many of these complaints For example, the layperson:might
see a benefit limit of $10,000 and assumes she will receive all medical benefits prescribed by
her medical provider up to $10,000. The typical policyholder does not always foresee the
limitations and/or may not realize that medical claims may be subject to review and evaluation.
Adequate written disclosure clearly describing the benefits and limitations to the insured would
provide the insured with information (or at least a reminder of the information) on which an
insured should be making his decisions regarding the use of medical treatment.

Figure 1

Total PIP Claims - Types of PIP Complaints
(1994 data for 3 eonnabo reviewed) . (1994 data for 3 companies reviewed)

] clalasinvéiving (MR or utiization mh- 7] IME-related complaints.

B otner PIP claime . ' B other PIP complaints .

Other Disclosure Issues
Some of the insurer representatives provided testimony stating that this form.of notification
would set up an adversarial tone for settling claims which may potentially hamper
marketing efforts by their companies. At this stage, it would be difficult to assess this
marketing concern; however, it is important to note that State Farm, for example, currently
sends a letter containing the required information to all of its insureds upon-notification of
an accident. State Farm has managed to maintain the largest share of the private passenger
auto insurance market in Washington state while making it'a practice to send this letter to
potential claimants. The actual tone of a letter is largely dependent on the phrasing and
choices of language rather than the information presented. The proposed rule may-require

. that additional information be presented to potential claimants, but it-does not dictate the
structure or the wording of the letter. The required disclosure includes policy information.
of which all insureds should be aware.
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: PART II
PEER REVIEWS AND
INDEPENDENT MEDICAL EXAMS (IMEs)

There are two parts to the rule, as proposed, that deal with peer reviews and Independent
Medical Examinations (IMEs): (1) The proposed rule requires insurers to provide a-second.
opinion in the form of an additional peer review when requested by an insured®. (2) The
proposed rule requires that health care professionals with whom the insurer will consult
regarding its decision to deny or limit medical benefits should be currently licensed to

. practice in the same health field or specialty as the health care professional that is treating the

insured.
ro st icati ) i
Cost Assumptions

The cost estimations are based on two assumptlons (1) Relatively few PIP claimants will be
asked to attend an IME and peer review; and (2) For the most part, insurance companies
already employ IME professionals that are licensed in the'same field as the treating providers.
During the hearing held on February 26, 1996, the Farmers Insurance representative
questioned the assumption that this proposed rule parallels the current practices of many
insurers with regards to types of medical professxonals used by insurers to perform peer
reviews. This assumption was used in prevxous analysis and continues to be a valid -
assumption, supported by comments from carriers, a phone survey, and current detailed data
reviewed from three of the largest auto insurers in the state of Washington.

Most of the insurer representatives interviewed state that companies often utilize health care. -
professionals in the same field as the treating professionals in order avoid potential complaints-
from the insureds and for legal purposes (in the event the case goes to trial, a health care
reviewer in the same field often proves to be a more credible witness®). The 1996 data
collected from the three companies confirms the validity of this assumption. This data reveals
that out of a total of 177 PIP claims processed in 1996, only 3 cases (less than 2%) involved
professionals that were not in the same field as the treating professional performing IMEs. .
Based on these results, it is reasonable to assume that insurers are already conducting IMEs
with professionals in the same fi¢ld as the treating professional in most cases. In addition,

. insurer representatives provided testimony which indicates that only a small portion of PIP

claims (approximately 1% of all claims®) are reviewed Y insurers using independent exams.
o

.’_..,.

. -~_,..

*This provision was not adopted.
This conclusion is based on interviews, a survey, and comments received from insurers.
‘Percentage estimation offered by SAFECO representatives.
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Based on these assumptions, any potentlal costs imposed by the requirements rélating to IME
professionals would only effect a very small portion of total claims (approximately 1.7% of
1% of all claims). When these costs are spread over the entire number of PIP claims filed in a
given year (66,000 PIP claims were filed in Washington during 19957), the potential costs per
claim are minimal.

Insurer representatives provided testimony indicating that the second examination by a
health care professional, in cases where the insured requests a reconsideration of a decision,
may impose costs up to $500 per review. On average, less than 2% of the estimated 66,000
claims are denied or limited, which is approximately 1,320 claims per year. Assuming that
approximately 50% of these denied claims are pursued to the point of a second review, the
total cost of these réviews, using the $500 fee estimate, would be an added $330,000 to PIP .
claims costs. This total fee spread over all of the PIP claims and policies held in the state
(approximately 1.5 million) would be approximately 35.00 per claim filed or 30 22 per PIP
policyholder per year. The Commissioner does not believe that these costs are excessive;
however, after fully considering the comments and other practical problems of implementing
this review, the Commissioner decided to withdraw this item for the time being (see
Appendix A).

S LSRGt L

Specific Cost Factors and Special Cases. RS S

- (1) Reviewing Panels oo e E

Insurer representatives raised concerns during:the hearinig held February 26, 1997, that costs
of IMEs and other peer review procedures would be greatly increased by the proposed
restrictions on the types of reviewing professionals because frequently claimants are treated
by multiple health care professionals at the same time. By requiring reviewers to be licensed
in the same health care field as the treating professional, an insurer may have to use multiple
professionals to review one case, thus significantly increasing claims costs. Although insurers
currently use a variety of reviewing professionals from all types of health care professions, in
cases where multiple providers are treating the claimant they do not always review each type
of treatment using professionals in the same field. Sometimes a primary diagnosing provider
may oversee the care of other health care professionals. Insurer representatives providing
testimony urged the Commissioner to address this issue of multiple treatment by multiple
providers when considering modifications to the proposed rule.

Several comments from insurer representatives addressed concerns régarding'the requirement
to reconsider an IME upon request of the claimant and to provide a second.opinion at the
insurer’s expense, especially in cases involving multiple providers. Insurer representatwes

7 Estimation based on Fast Track Monitoring System data for 1995 compiled by NAII ré'searchers;
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point out that sometimes multiple providers may be treating a claimant. A second opinion for
someone being treated by four health care professionals at $500 per IME may cost the insurer
up to $2,000. Because an insured would have nothing to lose (financially) by requesting a
reconsideration, insurers are concerned that this requirement may be used.as a method to
prevent utilization review by insurers, particularly in cases where fraud or excessive claiming,
is suspected. Suppose, for example, an insured requests a reconsideration of an IME

~reviewing the treatment of two health care professionals. Suppose the original IME reveals
that excessive claiming is occurring and could result in claim abuses up to $900. The insurer
now has information indicating that the company could potentially lose $900 in fraudulent
claims from this case; however, in order to pursue the case it must provide additional IMEs (at
$500/IME) that may result in a $1000 charge. The insurer has a disincentive to investigate
this case, despite evidence of fraud, because the costs of combating fraud exceed the amount
of the-claim presented. If reconsiderations are used in this manner, they could add significant
costs to PIP claims and possibly hamper efforts by insurers to combat fraud.

2) Fraud

All of the insurer representatives providing testimony at the hearing held on February 26,
1997, commented on the potential effect this proposed rule may have on their ablhty to
combat fraud. Several representatives of the insurance industry testified that, in some cases,
health care professionals are not comfortable reviewing the professional treatment of
colleagues in the same exact field, in the same town, for social and professxonal reasons.
There was also testimony presented by the insurers at the hearing that reviewing the treatment
of health care professionals in the same field may sometimes jeopardize the safety of the
reviewer if the reviewer’s diagnosis differs from the treating professional. The possible
impacts that additional IME restrictions may have on the efforts to combat fraud must be
considered.’ '

Fraudulent claims appear to increase the total cost of claims significantly. A recent study
cited in the Jggmalgﬂ@gmm;mg' estimates that fraud adds 10% to the cost of the average
property and casualty insurance policy. A-study by the RAND Institute® concludes that if
premiums vary in proportion to compensation costs of excessive (fraudulent) claimsin
Washington state, roughly $125-145 would be added to the premium charge of each policy
per year. The Insurance Research Council coricludes that excessive claims répresent between
1 7% and 20% of total injury claim payments!? In general, it appears that fraud, most
commonly seen in the form of excessive medical charges, adds significantly to the cost of
PIP claims.

‘Page 1 of September 9, 1996 edition.

’A. Carroll, A. Abrahamse,M. memmmmgmmmmmmumma
RAND Institute, 1995.

mmmmmumumlm IRC, 1996.
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Sidney Snyder, Jr., an attorney representing Farmers Insurance, provided an example:of one
case of fraud where the treating doctor routinely used four different types-of diagnostic tests,
ranging in price from 3100 - $1,200 each. A significant number of these tests were eventually
deemed unreasonable in a court ruling. Farmers Insurance was unable to find-any local health
care professionals in this doctor’s field who would testify against this doctor because they did
not want to damage their own professional relationship with him. Some providers refused to
get involved because the doctor in question had filed and threatened lawsuits against other
doctors who had expressed opinions contrary-to his regarding the use of thesé diagnostic tests.
Farmers eventually employed an out-of-state doctor in the. same field as the treating. doctor to
perform the review.

If the proposed rule requirements regarding IME policies increase the cost of fighting. fraud or

* reduce the ability of the insurers to fight fraud, as these insurer representatives fear it would,
insurers can be expected to pass along this cost to policyholders in the form of higher
insurance rates. All of the examples provided by insurers are related to-cases where multiple
providers are treating the insured or where local, in-state reviewers are either not available or
willing to review their peers. These potential costs have been mitigated, in part, by changing
the rule to allow out-of-state reviewers to review treatment when necessary". These costs . -
could be further lessened by focusing on the mitigation of IME reviews in cdses where
multxple health care professionals treat the msured

Peer reviews and IMEs are ideally used b); insurers as a tool to: (1) Ensure that persons
covered by PIP are receiving appropriate coverage; (2) to deny and limit coverage in excess
of the insurer’s contractual obligation; and (3) to investigate cases where fraud is.suspected.

Part of the intent of this-proposed rule is to prevent insurers from using IMEs and other peer
review practices to limit PIP coverage and preclude the insured from receiving the reasonable
amount of treatment to which they are contractually entitled. The intended benefits of
professionals in the same specialty performing reviews and offering reconsiderations of
reviews would be to ensure that all such reviews are performed fairly. This issue is explored
in #2 below. .On the other hand, some insurers claim that it is sometimes useful to perform
peer reviews using professionals in different fields that typically manage the condition under
consideration in order to ensure that persons covered by PIP are receiving appropriate
treatment. This issue is covered in #] below.

- !'See Small Business Economic Impact Statement, 1997 and Appendix A.
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(1)  Checks and Balances - Possible Reduction in PIP Benefits

Some insurers claim that restricting the reviews of health care professionals to persons-in-the same
exact license category may actually reduce potential benefits of the PIP coverage. Janine Santos -
of SAFECO claims that 50% of the IME reports recommend either a better course of treatment or
advise continuing the same course of treatment. Some of the insurers claim that this “better course
of treatment” recommendation generally comes from a reviewer who is not in the same field as the
treating physician and can prove to be beneficial to-the insured.

Barbara Kendall, from Mutual of Enhumclaw, states that her company will often use neurologists to
review any treatment of conditions involving numbness of limbs; regardless of the field specialty of
the treating provider, in order to either rule out or appropriately treat conditions related to nerve
damage which might only be detected through specialized exams such as MRIs. Mike Kapphahn,
from Farmers Insurance, testified at both rule-making hearings that cross-disciplinary reviews may
often prove very beneficial to the insured. He cited one case where a Farmers policyholder had |

"received long-term care from a naturapathic physician for pain. Mr. Kappahn says this person
eventually died from cancer that may have been easily detected with the use of X-rays rendered by
a radiologist or other health care professional qualified to perform X-rays.

2) Improving the Fairness of the Review Process

To assess the potential benefits of the requirement that reviewing health care professionals be in
the same health care license as the treating professional, I use OIC complaint data. The Insurance
Cominiissioner most likely does not receive all of the complaints insured persons may have
regarding their PIP coverage; however, the data indicate where some of the more prevalént
problems arising from PIP claims may occur. To assess the potential benefits of changing the
requirement, one must first determine whether or not insureds perceive peer reviews or IMEs by
health care professionals who have a license that is different from that of their treating
professional to be a problem. In other words: Are the consumers filing complaints regarding this
issue?

In an attempt to answer- this question, [-analyze 107 complaints:received by the OIC between the
April, 1995 and April, 1996. It appears that 25 of the 107 complaints filed during this time.
period, or 23% of the sample complaints reviewed, are clearly IME-related complaints (again, .

' IME-related complaints appear to make up a disproportionate share of complaints relative to small
number of claimants (less than 2%) that actually recéive IMEs). Although 23% of the complaints
mention the use of IMEs, only two (see Figure 2) of these complaints specifically mention the use
of a health care professional from a field that differed from the treating providet®.

"7t is possible that more than two of these cases involved IME professionalsin fields different from the treating
professional. If this issue was not specifically addressed in the complaint summary, it was not included.
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Figure 2

Types of IME Corﬁplalntn

B = Delays and misunderstandings

C =Refusal to attend IME

D = Complaint regarding outcome of IME

where health care professional from

différent field is used to reviev the
case -

E = Paper review complaint

A = Other IME-related complaints of PIP
coverage

Results from data compilations collected from three of the major-auto insurers in the state are also
in line with OIC database estimations. The data show that of the 3 insurers observed, ¢laim
reimbursements are stopped after an IME in approximately 35% of the cases, claim
reimbursements are limited after IMEs for additional 35% of the cases and claim reimbursements
continue after IMEs for approximately 19% of the cases (see Figure 3). Only a small percentage
of the total number of PIP claims processed would be settled ina manner (i.e. limiting medical
benefits) such that an insured could be potentially dissatisfied with the type of IME reviewer she
encounters. '

Figure 3

Outcomes of IMEs
(83 IMEs from claim files of 3 companies, 1988)

SeneRRa donicd

Futsre banedes Imked
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Although only a small portion of total PIP claims (=2%) are reviewed with IMEs, complaints
related to IMEs and other peer review activities make up over 40% of the complaints reg'arding
PIP coverage . In three OIC Public Hearings held in Seattle, Spokane and Everett", over 50%

of the participants providing testimony regarding PIP coverage mention concerns. regardmg the
reviewing health care professionals that perform the IMEs (see Figure 4). The hearing participants
strongly recommended that only health care professxonals licensed in the same field as the treating
professional should be allowed to perform peer reviews for the sake of fairness. Many of these-
participants point to the Chxropractxc Quality Assurance Commission policy that only
chiropractors are qualified to review the work of other chxropractors

Figure 4

Complaints Regarding PIP
Addressed during 3 Public Hearings

IME. reviewars nct in
‘'same fleld

Out-of-state reviews [EIRPEARIINSLIT
IME used to cut-off
Paper reviews JFEREER

Delays in payments i LI

Percantage of hearing participants

3) Benefits of Reconsnderatlon

The requu’ement that claimants may request a reconsxderanon of IME and peer review decisions is
intended to insure fair evaluations by independént medical examiners, Many consumers, attorneys
that represent consumers, and treating health care professionals testified at public hearings stating
their belief that independent medical examiners are not necessarily always “independent,” and

UCalculated from 177 complaints filed with three of the largest auto-insurers in the market in-1996..
“Fact-finding publi¢ hearirigs held during the winter-and spring of 1996. .
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frequentty render opinions that satisfy pre-determined objectives of insurers to cut-off benefits to
the consumers. Although complaints frequently involve dlsagreements over the use of IMEs by
insurers, a second opinion from an additional IME or other peer review does not appear to be the
solution consumers are calling for. Frequently the IME-related complaints are over the usage of
IMEs, in general, as a tool to limit or terminate medical benefits. Sometimes claimants are not
aware that their medical records are open for review and that the patlent is subject to evaluation.
Many times the insured persons ar¢ upset that thiéy have to take tfié time dutof their schediules to
be reviewed in the first place. A second trip to a reviewer’s office would not solve any of these
problems. In addition, as mentioned in the previous section, this requirement may have
unintended consequences that would drive up the cost of claims, making it a less than cost-

effective solutien to the problems.

12
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PART II1 :
Consideration of Policies and Rules of Other State Agencies

Scope of Licenses of Health Care Professionals

The licenses of some health care professionals, issued by the Department of Health, are

limited so that they may not be able to diagnose or prescribe certain treatments. For example,
RCW 18.108.010(2) specifically prohxblts a massage therapist from diagnosing treatment to
patients receiving insurance money in a PIP-settlement. Many-of these types of therapists,
however, commonly review the treatment of other therapists in their field and evaluate.the
effectiveness of treatments (but do not review the diagnosis), Careful attention should be paid

to the language of the proposed rule, so that the rule does not.require these professionals to
exceed the scope of their professxonal licenses. One method for dealmg with this issue would

be to modify the language in the proposed rule so that it specifically refers to the « ‘primary
diagnosing or prescnbmg” health-¢sre-professionat-whio is treating the clahnant nsteAdof ™, 5 V3
simply referring to the treating health care professional. '

Labor & Industry Policies -

The Department of Labor and Industry regulates worker’s:compensation. The Department of
Labor and Industry has regulations in place (Chapter 296-23 WAC) relating to the types of
medical professionals that can perform IMEs for worker’s compensations cases. The Labor
and Industry rules focus on an “impairment rating”™ approach that allow a reviewing
professional to review the condition rather than focus solely on the treatment of a claimant;. .
thus, the reviewing professional could be from the same field or from a field that commonly.
treats the condition in question. A medical professional that: possesses a license with a
relatively broad scope may be able to review the work of medical professxonals with.more
limited licenses. The. portion of the proposed PIP rule that requires reviewing professionals to
be in the same field as the treating professional-deviates from the approach Labor and
Industry takes with regard to rcgulanon of a similar matter.

Chiropractic Quality Assurance Commission (CQAC)

The Chiropractic Quality Assurance Commission functions as an mdependent board under the
State Department of Health to develop appropriate licensing criteria for chiropractors.’
‘practicing in the state of Washington. In 1994, this commission completed a-report on.
Independent Chiropractic Evaluations which concluded that only chiropractors should be
reviewing the treatment of other chlropractors The results of this report lead to a pollcy
enunciated by the CQAC guiding the review of chiropractic treatment. This policy has not
been adopted as a Department of Health rule.
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Attachment B to Concise Explanatory Statement -~
Brief Analysis of Probable Costs and Benefits of Proposed PIP Rule
R 96-6 — lune, 1997

PARTIV

Conclusions and Recommendations

The following summarizes the primary conclusions and
-recommendations of the cost-benefit evaluation process. The
italicized sections describe the response and changes made to the
rule in ap effort to minimize the compliance costs of this rule
while maintaining the beneficial features. '

DISCLOSURE

Recommendation

[t appears that improved or additional disclosure requlrements would be beneficial to
insured persons and should not impose significant costs on the insurers. Letters
explaining that payment of benefits may be subject to limitation or termination based on
an evaluation of the claimant’s medical records and treatment by independent health care
consultants may clear up many of the misunderstandings that seem to result in‘complaints
regarding termination or limitation of reimbursement of PIP claims and the use of
Independent Medical Exams. Also, claim denial letters that state the specific rationale for
denial in language the layperson can understand would help to improve communication
and clear up misunderstandings that may arise between an insured and insurer.

Response to Recommendation
After considering all comments and cost and benefit information related to dxsclosure,
the final draft of the proposed rule emphasizes formis of disclosure. Adequate disclosure
of policy provisions.and limitations at the time of a claim are important consumer
protections. Consumers could benefit from disclosure by having additional information
on which-to base decisions concerning medical services. Insurers could benefit from this
aspect of the rule by avoiding misunderstandings and potential complaints from
policyholders that often arise because policyholders are not aware of the policy

" limitations and reasons for coverage denials. This portion of the rule appears to produce
probable benefits while imposing only negligible costs (see Cost Minimization Process,
attached as Appendix A). One goal of this rule is to reduce litigation which is the result
of incomplete disclosure or misunderstandings between the insured and the insurer.
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Attachment B to Concise E‘(planatory Statement —
Brief Analysis of Probable Costs and Benefits of Proposed PlP Rule
R 96-6 -~ June, 1997

PEER REVIEWS AND
IME RECONSIDERATIONS

Recommendation _

The requirement that insurers automatically provide second opinions of peer reviews or
IMEs upon request may not be a cost effective solution to resolve the types of complaints
present in the market. Complaints filed with the OIC indicate that insured persons
generally prefer not to take the time out of their schedules to attend additional medical,
reviews in which little new information results. This requirement may also provide a
disincentive for insurers to thoroughly investigate cases that potentially involve fraud.
Thus, it appears ‘that this requirement could be eliminated, reducmg costs without
significantly reducing potentlal benefits of this rule.

Response to Recommendation :
Because this process seems to offer no substantial qualitative or quantitative benefits and
due to the potential of significant costs that might be imposed on insurers by requiring _
reconsiderations, this portion-of the rule was eliminated. The potential costs on insurers .
considered include additional IME fees and possibly increased difficulties in reviewing
fraudulent claims. These costs have now been reduced to zero. Complaints of this nature-
will be considered and reviewed. in the Suture to assess the potennal need to introduce

this type of requirement.

IME AND PEER
REVIEW REQUIREMENTS

REDUCING PROBABLE COSTS

Recommendation
To deal with the potential costs of multiple reviews in cases where there are mulnple
treating providers, the language of the rule could be modified, keeping in'mind that in
many cases where multiple health care professionals are treating the insured, it is likely
that one of the professionals is “in charge” of the plan of treatment. One method for

. dealing with this issue would be to' modify the language in the proposed rule so that it.

~ specifically refers to the “primary diagnosing or prescribing” health care professional
instead of requiring reviews of every treating health care professional: This would also
clear up any potential problems that might arise in reviewing cases where a health
practitioner’s license does not allow the licensee to diagnose or prescribe treatment. This
type of change would also preserve the benefits of the proposed rule (1mprovmg fairness

- of IME and peer reviews) while reducing probable costs to a negligible amount.
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‘Attachment B to Concise Explanatory Statement —~-
. Brief Analysis of Probable Costs and Benefits of Proposcd PIP Rule
R 96-6 - June, 1997

Response to Recommendation .

Because all examples of the potential costs of this rule-involved cases where the
policyholder is being treated by multiple providers, this portion of the rulé wds modified
to mitigate these costs by requiring that the “primary dzagnoszng health.care
professional be required to review cases (where multiple professzonals are utilized). 1tis
likely that one of the professionals in a multi-treatment.situation is the: \primary. provider
and in tharge of the plan’of treatment. Because the potenitial benefits:of this- requirement:
come in the form of improved fairness of the review by:requiring reviews to be perj"ormed
by health care professionals. in the same field as the treating professional, the.rule
maintains this requirement. These modifications to the new.subsection (3), however,.
allow a certain amount of flexibility in the review process so that potential costs are
reduced to a minimal level. Because insurers already employ all types of health care
professionals to perform utilization reviews, there are no explicit costs imposedon
insurers by including this requirement in the rule.

INCREASING'P_ROBABLE BENEFITS

Recommendation

. To address the.concern of the insurers that potentxal beneﬁts ﬁ'om cross-disciplinary -
reviews may be lessened by the proposed peer review standards, the language could be
modified so that these types of reviews are not prohibited: For example, ifthe insurer
would like to review a case whete a chiropractor is treating an insured'whose symptoms .
include numbness of a limb,, the.insurer must review the work of the chiropractor with a
professional review that utilizes a chiropractor; however, the insurer'should not be
prohibited from providing an additional professional review that employs the use of a.

neurologist if the. insurer feels it zs necessary- -and potenually beneficial to the insured to.
-do so.

Response to Recommendation

The new subsection (3). of the rule includes this alteration.. This modi ﬁcatzan provzdes
- more flexibility in handling claims while preserving features of the rule that protect

consumers and provide standards for fair and equitable claim settlements
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Appendix A

Cost Minimization Process

Preliminary Drafts

3 T s
C‘lE ‘\’llif 5‘&

IR N o S TS -&-4 Mtr

In prewous drafts of this rule, insurers were
required to mail and maintain proof of letters
notifying policyholders of the insurer’s right to
deny medical beueﬁts upon review.,

Rule as Adopted-

Because an esnmated 95% of allf msurers ah'eady
provide written procedures when mailing claim
forms, this requirement was modified to reflect
the current practices of insurers-such that, at the
most, only a one sentence amendment to currert
form.letters might be required by this rule,

Cost estimated-by Insurers:
¢  The cost would be over $1.00 per claim.

Pu.r l'{u i DISLIU\UI’L

thar health care professionals, on which the
insurance company relies for medical reviews of
claims, must complete a questionnaire detailing

Prewous drafts of this: rule mcluded reqmrcmems '

- Cost
Reduction
9?99

'Becausc of the dzfﬁculncs specxﬁcd by msurers.
this rule was modified such that no:questionnaire
(to be completed by health care professionals) is
required '

Cost-estimated by Insurers

o For an estimated’ 95% of insurers, the cost
would be negligible (simply amending or
‘modifying:ctirrent cover letter). For the
remaining 5%, the cost would be
approximately $0:40 per claim to draft, print,
and mail a.cover letier with réquired
language '

questionnaire.
*Peet Rt_vu_\\s‘ ! B
Previous-drafts included requ:.remcms LhaL
reviewing health care professionals be licensed.
in the state of Washington.

their type of practice upon request.

Cost estimated by Insurers: Cost, | Cost estimated by Insurers:

e Difficulties would exist in forcing health Reduction | ¢ Insurers will not be required to complete a
care professionals to complete this type of Al dr e d provider questionnaire. Potential cost

Thc mle no longcr Tequires that these health carc

1mpacts are reduced 10 zero

professionals be licensed exclusively in the state
of Washmgton.

Cost estimated by Insurers: .

e In some cases, a professional licensed in the
state of Washington may not be available or
convenient for a given situarion and might
potentially impose travel costs on either the
health care professional or policyholder.
Also, in some cases, a local professional
may not feel comfortable reviewing a peer.
In some fraud cases, insurers claim it may
be necessdry to seek professxonals outside of
the state.

' Cost
Reduction
02>

Cost estimated by Insurers:

e Insurers will be allowed the ﬂexxbxhty to
utilize out-of-state health care reviewers:
which may be more appropriate and less
costly in border regions and in special
sirnations where the policyholder seeks out~
of-state health care, This also addresses
insurers’ concerns regarding increasing. costs:
of fighting fraudulent cases where local .
,:professxona]s are not willing to testify against
their peers. Potential travel ‘and'search cots

-are eliminated.

! estimation based on a phone survey, sampling 10°/c; of the insurers affected by proposed rule
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Cost Minimization Process (Continued)

Aty ';‘i"?{\'m\'?"‘;ﬁ

Bl

Fids
Prevxous draﬁs requu’ed peer review
professionals to be licensed in the same specialty
as the treating professional, regardless of how
many professionals may be treating the insured.

In cases where the msured is mg treated: by

multiple health care proféssionals, the rule now
requires IME and peer reviews to be conducted by
the primary dxagnosmg health care professional
only.

Cost estimated by Insurers:

o Insurers were concerned that treatments.
might be prescribed by one type of
professionals but performed by other
professionals. The rule would require each
type of treatment to be reviewed by a
professional with the same license as the
treating professional. In the case of an.
insured who is treated by 4 health care
professionals (but under the diagnosis-of one

" professional), this could increase the cost of

an IME from $500 to $2000. . Insurers
claimed that this was not an uncommon
occurrence (no specxﬁc data provxded)

PLLr Reyi u._w RLL()ll\lderll()ll

Prevxous drafts of thc mlc requu'ed msure_rs _to
grant a second peer evaluation to insured persons
upon request, at the insurer’s expenses’ -

Lo, ame Y
A
§’ x.‘_, a4

v

Cost
Reduction
S>>

Cost estimated by Insurers:

o The rule was changed to allow-more:
flexibility in cases where the insured is

 treated by multiple professionals. For

example, in the case mentioned by insurers
where an insured is, being treated by 4 health.
care-professionals (but-under the’ dxagnosxs of
one professional), the: potennal IME fee of
$2000 is reduced down to: $500 ‘The $500
IME charge is the fiormal cost. of doing
utilization reviews, currently a: -standard
practice in the auto insurance market. No
new costs are imposed by this requirement..

Ther cn Ionge requxres that peerrewew -
Teconsiderations be granted fo pohcyholdem ‘upont.

Cost estimated by Insurers:

Fees for reconsiderations of IMEs are estimated
to be-approximately $500 per IME. Insurers
were also concerned that this might be used as a
tool by persons involved in fraudulent claims to
avoid denials by driving up the costs of
utilization reviews.

Cost mated by Imurers .
This has been eliminated, reducmg the.cast of
comphance to zero.
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OFFICE OF INSURANCE COMMISSIONER

To inform and educate licensees about the rule;, e Comnussmner will send the final version.
of the rule to all insurers and make the rule generally available on the Comumissionet's ‘Home .
Page on the Internet, . Press releases will be sent to professional publications fhat are Iikely to
be read by, affected licensees. In addition, the Commissioner, will provide licensees with
specialized and targeted technical assistance on an "as needed” basis, particularly during the
first year after adoptlom .

The Commlssmner will shonitor inquiries received from insurers and from consumers o see if
the rule requires. clarification, to see if patterns or special compliance problems emefge that
will require additional regulatory or legislative overs1ght and to determine whether the rule *
achieves the purpose for w]nch it was, adopted : :

1

II\W?DOCS\PIPAUTO\IMPLEXVNT y:13
Junc 4,

Rule-Malking Tmplementation Plan
PP - R 96-6
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oFFicE OF INSURANCE COMMISSIONER

Is the rule required by federal law or federal regulation?
No L o

‘What industry is affected by the proposed rule?

. Fire, Marine, and Casualty Insurance (#6331)

List the specific parts of the proposed rule, based on the underlymg statutory authonty
RCW. sectlon), which may ]nlpOSB a cost {0 busmesses. ‘

. Written Dlsclosure. As $oon as possible after receipt of actual notice of an insured’s intent to
file a personal injury.protection medical and hospital benefits claim, and in every case prior fo -,

denying, limiting, or terminating an insured’s medical and hospital benefits, an insurer is
tequired to advise an insured in writing that it reserves the r1ght to defry 1nedlca1 and hospltal
beriefits to an msured after review.

Wntten Notification of Claim Depials: As soon as p0551b1e after an msurer concludes that it

intends to deny, limit, or terminate an insured’s medical and hospital benefits, fhe insurer shall -

advise an insured iri writing. The notification shall be clear ‘and unambiguous..” The insurer.

shall"outline in writing the means by which an msured may request a prompt reconsideration or '

appeal of that detemunauon

Standards for Claim Denials Health care professmnals upon whom the insurer wﬂl rely t to
. make a decision to deny, limit,"or terminate an insured’s medical and hospital benefits shall be

currenily licensed, certified, or registered in this state to practice in the same health field or
spccxalty as the treating professional or in a health care. field or specialty that typically manages

. the condition, procedure, or treatment under consideration.

What will be the compliance costs for industries affected?

The following potential costs to insurers are considered:

e preparing or amending written nonﬁcanon to all insured persons mtendmg to file a personal
. mJury claim .

. preparmg or modifying letters notifying clients of claim demals

. contractmg with appropriate health care professwnals to perform medical reviews

" ‘What percentage‘ of the industries in the four-digit stant_iard industrial classﬁicanon will be

affected by the rnle?.
One Imndred percent of the insurers that choose to offer personal injury protection as part of
automobile liability insurance p011c1es in the state of Washmgton.

oLt




OFFICE OF INSURANCE COMMISSIONER

®

(g)

(b)

Will the rule impose a proportionately hlgher economic burden on. small busmesses within
the four-digit classification?

No, The rule imposes no 1ump sum costs or fixed costs that would disproportionatély affect
smaller businesses. All potential costs of this rule are marginal costs per claim by policy
holder; thus, potential costs would be in direct proportion to the volume of claims filed, The

.cost of compliance per employee may vary on a company-by-company basis; however, this,
. variance is based on the extent to which the-company already meets the new standards and not -

on the size of the insurer.

" Can mitigation be used to reduce the e'conomie impact of the rule on small businesses and

still meet the stated objective of the statutes which are the basis of the proposed rule?

. Potential costs of compliance have béen reduced to a negligible amount (see (i) for more detaﬂ)

Note the potential costs cons1dered in this evaluatlon

1. preparmg or amendmu wr1tten notification to aIl msured persons mtendmg to file a
personal injury claim, :

= The potential costs of this rule have been reduced to the negligible cost of merely modifying -
already existing cover letters sent with claim forms for an estimated 95% of the insurers,
-The remaining 5% of insurers that may not be sending cover letters shall be required to:
provide written notification with appropriate lahguage, See (i) for spe01fle cost mformatmn

2. preparing or modifying letters notifying clients of claim dénials

=5 It is the practice of all insurers to send written notification of the a claim demal1 Thus, thls
rule does not impose any significant additiona] administrative costs.

3, contractmg with appropriate health care professionals to perform medlcal Teviews

= Insurers already utilize health care professionals to review medical clairns?, This rule does

not force insurers to confract with new or additional professmnals It merely requires the -
health care professional be certified in a field or specialty that fypically manages the )
condition; procedure, or treatment under consideration. See (i) for specific cost mformanon. y

Any further 1mt1gat10n would prevent the rule from meeting the objective of prov1d1ng stafndards
for prompt, fair and eqmtable settlements apphcable to automdbile personal injury protectmn
insurance. ' :

What steps will the Commrissioner take to xeduce the costs of the rule ori small businesses?
Concerns were rajsed with regards to the professional qualifications of the reviewing health care
professionals. A rule requiring the health caré reviewer to be licensed in an “identical” field as
the treating professmnal may pote11t1a11y be more binding on smaller insurers than on larger-
insurers. For example; a smaller insurer may not have as large of a pool of health care
professmuals from which to choose as aJarger insurer. This concern. was addressed by

' requlrmg the revxewmg health care professional to be licensed either in the same. field OR “in

1 TIig conclusion is based on interviews, a survey, and comments solicited from fhe insurers.

% This conclusion is based on interviews, a survey, ind comments solicited from the insurexs.

Page2 - 10/23/96
' Small Business Impact Statement
_Persorial Injury Protection Rule (WAC 284-30-395)
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OFFICE OF INSURANCE COMMISS|IONER

health cate field or specialty that’ typlcally manages the cond1t1on procedure or treatment under
, consnieratlon.

(i) Which mitigation techmques have been considered and’ mcorporated into the proposed

role?
Consideration of cost mitigation has occurred throughout the rule drafting process, With

regards to the ‘specified cost implications in (c), potential recordkeepmg and admlmstratwe
costs have been reduced in the following marnmner: ..

Breliminary Drafts . ‘ B Dréf?_p:dposa! upon filirig of CR-102

i X Q& YEE: 4
Cost estimated by Insurers: > $1 00 per _ . "+ | Cost estimated by Tnsurers: For ) eshmnted
claim | . . X Cost - 95% of insurers, the cost would be negligible

N , Reduction | (simply emending or modifying current cover, .
: "I >>->-> | letter). For the remaining 5%, the cost would .
' : be approximately $0.40 per claim to draft, '
print, and mail a cover letter with required

S I | language,

Cost estimated by Insuters: Difficulties . : Cost estlmated by Tnsurers; Al msm-crs‘
would exist in forcing health care professionals |~ Cost currently use health care professionals to
. to complete said form, Also, in some cases, & Reduction perfozm medical reviews of claims; thus, thexe

professional in the identical specialty as the -2>->=>->. | is no potential cost 1mposed by this rule. Inthe

Atreating professional may not be available and B event that insurers are NOT using professionals

may impose travel costs on either the .| in the same or similar field as the treating

professionsal or policyholder, health care professional, fhis rule would merely

- . require insurers to change the type of
professional they utilize, The rule would NOT

| require additional professional services. -

? estimation based on a phone survey, sampling 10% of the insurers affected by proposed rule
‘ ‘ Lo ‘ Page 3 .- 10/23/96

Small Business Impact Statement
Personal Injury Protection Rule (WAC 284-30-395)
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OFFICE OF INSURANCE COMMISSIONER

)

(k)

o

Which mitigation techmques were consuiered for mcorporatmn mto the proposed role but
were rejected, and why"

The comments from msurers regarding his rule include recommendations to withdraw the
proposed rule, insisting that no rule is necessary because other claims settlement practice rules
already apply. Although insurérs feel they are already settling personal injury protection claims

in a fair manner, the number of complaints'and inquiries the Commissioner’s office receives
regarding this matter indicates there are problems with the current settlement process. The
Commissioner’s office logged over 700 complaints and inquiries in the past four years regardmg .

_personal injury protection matters. This rule is des1gncd to addrcss these complaints,.

The Commissioner also considered ehmmatmg the. requuement that health care professmnals

' reviewing the claims be registered, licensed, or certified in the state due to complications arising

in border areas such as Vancouver. This form of mitigation was considered and rejected at this
time, ' ' ‘ : _ .

Bneﬂy descnbe the reportin,, record keepmg, and other complionce requirements of the
proposed rule. . . . X B

Insurers will have to.maintain mformatmn inan msured’s tlaims file suoh as copies of letters of
denials to pohcyholders and proof of certification of the reviewing health care professmnal

_ This should not result in any 51g111f10ant costs,

List the kmds of professmnal services that a small bumness is hkely to need in order to
comply with the reportmg, record keepmg, and other comphance requlrements of the -

| proposed rule. -

- (m)

Small businesses are not likely to need any new or addmonal professmnal services to comply
with these rule. .

Analyze the cost of compliance inciuding, speoiﬁc'ally:

o Cost of equipment: No new eqmpment will be required

« Cost of supplies: No new supplies will be required; however, in the event the i insurers are
not already sending cover letters with claim forms to pohcyholders upon notification of an -
accident, the cost of one additional sheet of paper per claim may be.imposed.

" Costof labor: The employees of the-insurer may be required to modify or amend the

insurer’s cover letter included with the mailing of claim forms and claim denial reports,
* . Cost of increased admmstratlon No new admmmtratwe costs are ant1c1pated

‘Page4 - 10/23/96
Small Business Impact Statement
Personal Injury Protection Rule (WAC 284-30-395)
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(m)

(0)

0 (p).

. Compare the cost of compliance for small business with the cost of compliance for the

© and the extent to which the company aJready meets the new standards; thus, the per employee g
" . c¢ost should not be substanually different between the largest and the sma]lest insurance insurers _ E
- in this business. :

Have busmesses that will be affected been asked ‘what the economlc impact wﬂl be?

'rev1ew standards in personal injury protection coverage where all affected parties were invited to
. attend.. From August 12" through October 17% comments from affected parties regarding

largest businesses in the same four-digit classification, using one or more of the following .
[as specifically required by RCW 19.85,040(1)(a), (b); and (c)].

" The number of employees hired by companies varies proportionately with the.number of .

policyholders and volume of claims. Because the only potential costs imposed by these rule are

. marginal costs per claim, the costs of compliance_per.employee for small ihsurers should be no
‘greater than the costs per employee for large insurers. The cost of oomphance per employee

may vary on a company—by—company basis; however, this variance is not based on the size of
the insurer (measured in terms of employees, hours of labor, and sales volume), but rather on.
the extent to which the company already meets the new standards. In a phone survey, sampling
over 10% of the insurers of varying size, no relaﬂonsmp was found between the size of the firm

Yes On August 14 1996, a meeting tvas held to discuss possible rule regarding ut111zatlon

current drafts of proposed rule were solicited and reviewed by staff,- These comments included

" information on specific cost implications of the.rule. On October 14, 1996, a second work:
o group meetmg was held to dlscuss the fourth draft of the proposed rule '

In add1t10n a phone survey was conducted, sampling over 10% of the affected insurance

. insurers of various sizes to determine the potential costs of the proposed rule,

- How did the Commissioner involve small businesses in the. development of the proposed

rule?

The Cominissioner contacted 2 number of insurers that volunteered to ass1st in the development
of the rule, the accurate assessment of the costs of the proposed rule, and the means to reduce -
the costs imposed on small insurers and agents, The insurers that partmpated ranged from large
to small, and included the associations that represeut a vast majority of the property/casualty
insurers engaged in the transactlons of insurance i thls state,

In addition, a phone survey was conducted, samphng over 10% of the affected insurance
insurers of various sizes to determine the potential costs of the proposed rule. This survey
intentionally included samples from the both the largest and smallest affected i msurers in the
mdustry 4

Page5 ~ 10/23/96
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.(q) ' How and when were affected small businesses advised of the proposed rule?

Soe (o) and )] above

. In addition, a copy of the proposed rule will be sent to the Assoc1at1on of Washmgton
" Businesses and to the Independent Business Association, Insurers known to be interested in tlus
" rule regardless of size, were directly involved. :

) Conclusion o

The Commxssmner has the responsxbﬂlty of protectmg consumers agmnst unfan' prac’aces
in the insurance industry. The objective to protect the constmmer has gnided the draftmg of this

" rule. While the Regulatory Fairness Act requires the Comxmssmner to involve small Yicensees in

thé rule making, the Commissioner recognizes that this rule also- Jjmpacts the health care .
providers who provide services to insureds, The Commissioner also recognizes that many of these
providers are an important part of the small busmess commumity. This rule was developed after
reviéw of the Commissioner’s complaints data base and after health care providers and attorneys .

- that repreSent insureds asked the Conmiissioner to provide some protection against the unfair
© . claims settlement practices of insurers. Commissioner representatives met with providers and

consymers representatwes, as well as insurers during the drafting process of this rule.
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