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L.
INTRODUCTION

Amicus Curiae the Washington State Association for Justice
Foundation’s (“WSAJF”) argues that the Court should invalidate State
Farm’s “necessary” definition as a matter of public policy under a two-
part test articulated in Kyrkos v. State Farm, 121 Wn.2d 669, 672, 852
P.2d 1078 (1993), and originating with Touchette v. Nothwestern Mut. Ins.
Co., 80 Wn.2d 327, 328, 494 P.2d 497 (1972). WSAIJF concedes that the
Court has never applied that test to this context. The Court only rarely
invokes public policy to invalidate policy provisions, and has expressly
limited Kyrkos’ test to cases involving uninsured or underinsured motorist
(“UIM”) exclusions. This case does not involve UIM coverage or an
exclusion — it involves the initial grant of Personal Injury Protection
(“PIP”) coverage, which this Court recognizes is separate and distinct
from UIM coverage.

Even if Kyrkos’ test could apply here, its prongs are not met. The
first prong asks whether the subject language conflicts with the express
language of the UIM statute (or as WSAIJF argues, the PIP statute). State
Farm’s definition of “necessary” in terms of MMI does not conflict with
the PIP statute, because the statute does not define “necessary.” WSAIJF

concedes that point, instead arguing that additional language should be
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read into the PIP statute to create a conflict with State Farm’s “necessary”
definition. WSAIJF cites no law supporting that novel theory, which fails
because Kyrkos® first prong requires a conflict with express, not implied,
statutory language.

Krykos® second prong asks whether the language conflicts with the
declared public policy behind the UIM statute (or here, the PIP statute).
WSAIJF cites a number of general policies, while ignoring the policy
behind PIP coverage articulated by this Court: compensation for the
immediate costs of an automobile accident without regard to fault. State
Farm’s PIP coverage does not conflict with that policy, as Plaintiff’s own
case shows. State Farm paid about $20,000 in PIP benefits for
chiropractic and massage treatment in the nine months following
Plaintiff’s subject accident, including more than $9,000 in massage costs
alone for Plaintiff’s soft-tissue back “sprain condition.” Chiropractic and
massage treatment after that time was neither an “immediate cost” of the
auto accident, nor covered under State Farm’s PIP coverage as a
“necessary” medical expense.

Finally, WSAJF criticizes State Farm’s discussion detailing how
both this Court and the Washington Department of Labor & Industries
have found MMI consistent with “necessary” in another no-fault context:

workers’ compensation. WSAJF’s discussion of the policies behind
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workers’ compensation, however, only support its similarity to no-fault
PIP coverage, as opposed to fault-based UIM coverage, on which law
WSAIJF largely relies.

In sum, WSAJF’s arguments are misplaced, and do not support
that State Farm’s “necessary” definition in terms of MMI violates the
express terms of WAC 284-30-395(1) or RCW 48.22.005(7), or that MMI
is inconsistent with “necessary” in the no-fault PIP context.

I1.
WSAJF’S BRIEF CENTERS ON AN INAPPLICABLE
PUBLIC POLICY TEST

WSAIJF acknowledges that Kyrkos’ two-part public policy test
applies only to exclusionary provisions in UIM policies. (WSAJF Brief,
p. 8). It nonetheless argues that the Court should apply Kyrkos® test here,
even though this case does not involve UIM coverage or an exclusion — it
involves the meaning of “necessary” in the initial grant of PIP coverage.

Contrary to WSAJF’s suggestion, and as State Farm recounted in
its main brief, the Court “only rarely invoke[s] public policy to override
express terms of insurance policies.” (State Farm’s Brief, pp. 26-27
(quoting New Hampshire Indem. Co., Inc. v. Budget Rent-A-Car Systems,
Inc., 148 Wn.2d 929, 935, 64 P.3d 1239 (2003)). Moreover, the Court
will not invoke public policy to invalidate “any affirmative grant of

coverage made by an insurer.” Fluke Corp. v. Hartford Acc. & Indem.
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Corp., 145 Wn.2d 137, 144, 34 P.3d 809 (2001) (explaining that public
policy has only been invoked to “nullity policy exclusions in two areas:
one relates to underinsured motorist insurance (UIM) coverage authorized
under RCW 48.22.030; the other involved the Financial Responsibility
Act, RCW 46.29”) (emphasis in original). This includes affirmative
grants of coverage in the UIM context. See Farmers Ins. Co. v. Miller, 87
Wn.2d 70, 549 P.2d 9 (1976).

Miller is instructive. Miller involved whether Miller’s son
qualified as an “insured” for purposes of UIM coverage under an
automobile policy Miller purchased from Farmers. Under the policy
definition of “who is an insured,” the son did not qualify. Miller argued
that the policy language, which defined “insured” narrowly, was barred by
“the public policy expressed in the uninsured motorist statute.” Id. at 75.
The Court disagreed, and distinguished 7Touchette on the ground that it
involved a UIM exclusion while the question presented in Miller
“revolve[d] around the initial extension of coverage to defendants.” /d. at
76. The Court further observed that the governing UIM “statute does not
mandate any particular scope for the definition of who is an insured in a
particular automobile insurance policy.” Id. at 75. Accordingly, the Court

applied general rules of contract interpretation and enforced the plain
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language of the policy definition of “who is an insured,” which resulted in
a finding of no UIM coverage for Miller’s son. Id. at 73.

The Court reached a similar result in Daley v. Allstate Ins. Co., 135
Wn.2d 777, 958 P.2d 990 (1998). Daley involved whether pure emotional
distress damages were recoverable as damages because of “bodily injury”
under Allstate’s UIM coverage. The UIM statute mandated coverage for
damages for “bodily injury,” but did not define the term; Allstate’s policy,
on the other hand, defined “bodily injury” as “bodily injury, sickness,
disease or death.” Id at 781. Applying general rules of contract
interpretation, the Court found that “bodily injury” under Allstate’s
definition did not apply to pure emotional distress damages. Id. at 783-
784.

Daley countered that Allstate’s definition violated the public policy
behind the UIM statute, which under Touchette should be “liberally
construed.” Id. at 789. Because the UIM statute did not define “bodily
injury,” Daley argued that the term should be construed broadly to include
pure emotional distress. /d. The Court rejected Daley’s argument,
reasoning that “similar limitations on UIM coverage” had been enforced,
and “public policy arguments are generally successful only if supported by
specific legislation or judicial decisions... we have been hesitant to invoke

public policy to limit or avoid express contract terms absent legislative
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action.” Id at 790. Because the Legislature did not specify that “bodily
injury” includes pure emotional distress damages in adopting the UIM
statute, the Court enforced Allstate’s policy language. Id. at 790.

Similarly here, this case involves an initial grant of PIP coverage
for “necessary” medical expenses, not an exclusionary provision. The
governing PIP statute mandates coverage for “necessary” medical
expenses, but does not define “necessary.” State Farm’s policy does,
because the Insurance Commissioner compelled State Farm to define
“necessary,” and expressly approved of that definition in terms of MML
The Court should therefore reject WSAJF’s amorphous public policy
argument and resolve this coverage dispute like it resolved Miller and
Daley — by interpreting and enforcing the plain terms of State Farm’s
policy.

III.
EVEN IF KYRKOS’ TEST APPLIED,
IT IS NOT SATISFIED HERE

Even if Kyrkos® public policy test could apply here, its two parts
cannot be satisfied.

The first part of Kyrkos’ test asks whether the “exclusion
conflict|s] with the express language of the UIM statute?” Kyrkos, supra,
121 Wn.2d at 664; Greengo v. Pub. Employees Mut. Ins. Co., 135 Wn.2d

799, 959 P.2d 657 (1998). WSAIJF does not identify any conflict between
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State Farm’s policy definition of “necessary” and the express language of
the governing PIP statute. To the contrary, WSAJF recognizes that neither
RCW 48.22.005(7) nor WAC 284-30-395 define “necessary.” (WSAJF
Brief, pp. 7-8).

WSAJF argues that the Court should nonetheless find a conflict by
reading into the statute a definition of “necessary” that conflicts with State
Farm’s policy language.! (WSAJF Brief, pp. 8-9). That flies in the face
of Kyrkos which, as even WSAJF recognizes, requires a conflict with the
“express language” of the statute. (WSAJF Brief, p. 8). WSAJF does not
cite any case finding Kyrkos’ first prong satisfied by reading words into a
statute that are not there.

Alternatively, WSAJF argues that the Court should find Kyrkos’
first prong satisfied by finding an ambiguity in RCW 48.22.005(7).
(WSAIJF Brief, p. 8). Again, WSAJF cites no authority in support of this
claim. Neither Kroeber v. GEICO Ins. Co., 184 Wn.2d 925, 366 P.3d

1237 (2016), nor Reliable Credit Ass’n Inc. v. Progressive Direct Ins. Co.,

" WSAJF also urges the Court to adopt a construction of “necessary”
found only in an out-dated Black’s Law Dictionary. (WSAIJF Brief, p. 9).
The current version of that text, like other popular dictionaries cited by
State Farm, define “necessary” as “essential,” which is entirely consistent
with State Farm’s definition. (WSAJF Brief, p. 9; State Farm Brief, p.
38).
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171 Wn.App. 630, 287 P.3d 698 (2012), cited by WSAIJF, support that
proposition or even applied Kyrkos’ test.

Kroeber and Reliable are also distinguishable because they
involved interpretation of ambiguous statutorily-mandated terms not
defined in the statute or the insurance contract.”> Kroeber, 184 Wn.2d at
928-929; Reliable, 171 Wn.App. at 636 (recognizing that “the statutes do
not define the terms” and “Progressive’s insurance policy also fails to
define any of these terms”). Here, RCW 48.22.005(7) does not define
“necessary,” but State Farm’s policy does, as compelled and approved by
the Insurance Commissioner.> Because the statute includes no definition,
State Farm’s definition cannot conflict with the statute, and Kyrkos’ first

prong cannot be satisfied here.

2 Reliable and Kroeber also conflicted in their analysis: Reliable applied
rules of contract interpretation, while Kroeber applied rules of statutory
interpretation. Kroeber, 184 Wn.2d at 933; Reliable, 171 Wn.App. at 636.
Had Kroeber included a policy definition of a statutorily-mandated but
undefined term, this Court presumably would have applied rules of
contract interpretation as it did in Miller and Daley.

> WSAJF incorrectly quotes to State Farm’s policy definition of

“necessary” in the same way Plaintiff incorrectly did in his Opening Brief.
(WSAJF Brief, p. 2; State Farm’s Brief, p. 20 & Exh. 3). The margins for
the subject MMI language appear within, and not outside, the margin for
the necessary prong of the reasonable medical expenses definition. (State
Farm’s Brief, Exh. 3).
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Neither can Kyrkos® second prong. That prong asks whether the
exclusion is “contrary to the UIM statute’s declared public policy?”
Kyrkos, 121 Wn.2d at 674. Notably absent from WSAJF’s brief is any
declaration from either the Legislature or this Court setting forth the
public policy behind PIP medical expense coverage.

WSAIJF attempts to cobble one together, however, by citing Sherry
v. Fin. Indem. Co., 160 Wn.2d 611, 160 P.3d 31 (2007), for the
proposition that the policy behind PIP coverage is “to fully compensate
insureds for their actual damages from automobile accidents.” (WSAJF
Brief, p. 17). Not so. That discussion in Skerry involved the meaning of
“fully compensated” under the common law “made whole” rule. Id. at
619-621 (recounting that the rule furthers both the general policies of
preventing a double recovery and fostering full compensation of “innocent
automobile accident victims” by allowing an insurer to offset, setoff or
recoup certain payments made under an insurance contract where the

insured has been fully compensated for the loss). That discussion did not
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purport to declare the public policy behind PIP coverage generally or
RCW 48.22.005 specifically — it did not even mention that statute.*
WSAIJF ignores that Sherry did subsequently address the policy
behind PIP coverage generally: “to provide immediate funds regardless of
fault.” Sherry, 160 Wn.2d 611, 624 tn. 8 (citing RCW 48.22.085). State
Farm’s “necessary” definition in no way subverts that policy, as Plaintiff’s
own case demonstrates. State Farm paid a// of Plaintiff’s submitted
medical expenses for nearly nine months after the July 2012 accident.
(Dkt. 39-1, pp. 80-98; Dkt. 39-2, pp. 1-30). That included payment of
more than $9,000 in massage costs alone, most of which State Farm later
learned were un-prescribed. (Dkt. 39-1, pp. 80-98, Dkt. 39-2, pp. 1-30).

State Farm only stopped paying for further chiropractic and massage

! Sherry also disclaimed that “full compensation” was the policy behind
the UIM statute. Sherry, 160 Wn.2d at 622 (“It is important to remember
that UIM is unique among insurance. Its purpose and focus are very
narrow. Rather than full compensation, UIM coverage simply provides
additional insurance to cover any judgment that might be entered in favor
of the insured against an underinsured motorist.”). Although UIM is a
narrow coverage, it may provide far broader coverage than PIP coverage.
UIM coverage applies to both general and special damages recoverable
against the at-fault driver, and insurers must offer UIM coverage limits
equal to the insured’s liability coverage limits. /d.; RCW 48.22.030. In
contrast, PIP coverage applies only to certain expenses incurred by an
insured, and insurers need only offer $10,000 in coverage limits for
medical expenses. RCW 48.22.095. It makes no sense to find that PIP
coverage is intended to “fully compensate” insureds when UIM coverage
is not, especially considering the statutory limitations on PIP coverage.
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treatment in March 2013, after Plaintiff’s own chiropractor advised that
Plaintiff was stable, had no further treatment scheduled, and had reached
MMI for his soft-tissue back “sprain condition.” (Dkt. 30, pp. 29-30; Dkt.
38-2, p. 13). Moreover, Plaintiff was ultimately compensated for al/
chiropractic and massage treatment he elected to receive after March 2013
by the other driver’s $50,000 liability payment, plus State Farm’s
additional payments of $5,000 under his UIM coverage and $6,972.00 in
Winters fees (on top of the $20,916 in PIP payments previously made).
(Dkt. 39-1, pp. 70, 76; Dkt. 39-2, pp. 31-32).

Mendoza v. Rivera-Chavez, 140 Wn2d. 659, 999 P.2d 29 (2000),
also does not assist WSAJF. (WSAJF Brief, p. 14). In Mendoza, the
Court recounted the public policy behind other statutorily-mandated
automobile coverages, not PIP coverage. Id. at 663. The Court also
cautioned:

This court has been careful to look to a particular statute to

guide it in defining public policy. We will not make public

policy from whole cloth.

Id. at 663 (emphasis added). Mendoza only underscores that WSAJF’s
attempt to piece together some public policy underlying RCW 48.22.005
that State Farm’s “necessary” definition could possibly conflict with, in

the absence of a clear declaration from the Legislature or this Court,

should not be entertained.
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IV,
WSAJF’S DISCUSSION OF WORKERS’ COMPENSATION
SUPPORTS ITS SIMILARITY TO PIP COVERAGE

Finally, WSAJF critiques State Farm’s discussion of how this
Court has found MMI consistent with “necessary” medical expenses in
other no-fault contexts, including workers’ compensation. WSAIJF argues

that workers’ compensation is an “inapt comparison” because the purposes

23 &6

behind “regulating medical services provided to injured workers” “wholly
differ[]” from those underlying PIP coverage. (WSAIJF Brief, p. 17).
WSAIJF’s discussion, however, only highlights the similarities between
Washington’s statutory no-fault workers’ compensation scheme and
statutory no-fault PIP coverage.

WSAIJF asserts that Washington’s workers’ compensation scheme
provides workers with “a swift, no-fault compensation system for injuries
on the job.” (WSAJF Brief, p. 18). PIP coverage similarly provides
prompt no-fault compensation for the immediate costs of an automobile
accident. Sherry, supra, 160 Wn.2d at 624 fn. 8.

WSAIJF asserts that the workers’ compensation system “ensures
the worker receives speedy relief, while granting employers immunity
from the full extent of liability under the civil justice system.” (WSAJF

Brief, p. 18). PIP coverage similarly provides prompt relief for medical

expenses incurred, without respect to the extent of damages the insured
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could recover against a tortfeasor under the civil justice system. Sherry,
supra, 160 Wn.2d at 624 fn. 8.

WSAIJF acknowledges that “establishing MMI terminates the
responsibility of the self-insured employer or Department to provide
ongoing medical expenses” under the statutory scheme that requires
payment of “necessary” medical expenses. (WSAJF Brief, p. 19); RCW
51.36.010(2). State Farm’s policy similarly provides that PIP benefits do
not apply to services not essential to achieving MMI under the statutory
PIP scheme that provides for payment of “necessary” medical expenses.
RCW 48.22.005(7).

WSAJF asserts that, once an injured worker reaches MM]I, they
may be entitled to additional benefits to compensate them for their
permanent disability (but not for additional medical expenses). (WSAJF
Brief, p. 19) (citing, inter alia, WAC 296-20-19000). PIP claimants may
similarly be eligible for additional benefits to compensate them for their
injuries, before or after reaching MMI. Plaintiff, for example, received
$55,000 in third party and UIM benefit payments, on top of the $20,916 in
PIP benefits State Farm paid on his claim. (Dkt. 39-1, pp. 70, 76; Dkt. 39-
2, pp. 31-32).

Overlooking these similarities, WSAJF urges that the Court should

instead find PIP coverage analogous to UIM coverage, a proposition this
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Court has repeatedly rejected. Sherry, 150 Wn.2d at 624 (discussing the
“different purposes of fault based insurance and coverages that are not
based on fault” and explaining that “[u]nlike UIM, PIP benefits are not
fault based”); Hamm v. State Farm Mut. Auto. Ins. Co., 151 Wn.2d 303,
308, 88 P.3d 395 (2004) (characterizing UIM and PIP coverages as
“separate and distinct”). WSAIJF also offers no logical explanation for its
argument that MMI should not be a proper standard for “necessary”
medical expenses under PIP coverage (where other sources of recovery
may exist for additional, long-term medical expenses incurred by an
insured after an MMI finding), while at the same time recognizing that
MMI is a proper standard for “necessary” medical expenses under
Washington’s workers’ compensation scheme, where an injured worker
has no other means of recovery.

V.
CONCLUSION

For all of the reasons discussed above, and in State Farm’s other
briefing, State Farm respectfully requests that the Court reject WSAJF’s

arguments and answer both certified questions in favor of State Farm.
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