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I. INTRODUCTION

Plaintiff agrees and adopts the argument in the Amicus Curiae
Memorandum of Washington Society of Interventional Pain Physicians
(WSIPP). Plaintiff argues that (1) this Court should give a high level of
deference to what physicians in our state say medical necessity means in the
medical community, and (2) the fact that WSIPP shows there are necessary
medical services that that would not be covered under the MMI standard,
means this Court must find that the MMI standard is not consistent with
WAC 284-30-395.

I1. ARGUMENT
A. The Court should give a high level of deference to physicians
about the meaning of “necessary medical treatment” to the
medical community in Washington state.

The term “necessary” in WAC 284-30-395 refers to necessary
medical or hospital services. The WAC does not define the word
“necessary”, thus indicating that the term should be defined by its normal
usage. Unlike lawyers and insurance companies, Washington state pain
physicians actually treat patients who are suffering from pain, impairment
and disability on a daily basis. They are, therefore, ideally situated to inform
this Court of the common understanding of the word “necessary” as it
relates to medical treatment. They are also ideally situated to tell this Court

the impact it would have on patients, their families, and society if necessary



medical treatment could be denied by insurance companies in the name of
“cost containment,” under the MMI standard, based on an erroneous
construction of the term necessary. Plaintiff asserts that WSIPP’s
understanding of the term “necessary” should inform this Court’s analysis
in answering both certified questions.

B. The fact that WSIPP shows there are necessary medical services
that that would not be covered under the MMI standard, means
this Court must find that the MMI standard is not consistent
with WAC 284-30-395.

WAC 284-30-395 unambiguously prohibits an insurer from denying
payment of medical or hospital service except on the basis that the services
are not reasonable, necessary, related or incurred within three years. No
other grounds for denial are allowed. Therefore, if there is even one single
category of medical treatment that would be covered under the “reasonable,
necessary and related standard,” but is not covered under the MMI standard,
this Court must find that the MMI standard impermissibly expands the
grounds for denial and therefore violates the regulation.

WISSP tells the Court that, in fact, there are two major categories of
medical services—interventional pain management and palliative
medicine—that are considered medically necessary but would not be

covered under State Farm’s “essential in achieving maximum medical

improvement” standard. WISSP Amicus Br. 8. Because the MMI standard



allows denial of necessary medical treatment, the Court must find that the
standard violates the regulation.

Lastly, should the Court find it necessary to define the term
“medically necessary” in answering the Certified Questions, Plaintiff notes
that the definition offered by WISPP for necessary medical treatment from
Taber’s Cyclopedic Medical Dictionary is consistent with the definition
proposed in Plaintiff’s Opening Brief. Taber’s Cyclopedic Medical
Dictionary at 1478 (23d ed. 2017) (definition for medically necessary).' The
Plaintiff approves of WISSP’s definition of medically necessary.

DATED this 26" day of February, 2018.

/s/ David Nauheim

David Nauheim, WSBA #41880
Tyler K. Firkins, WSBA #20964
Attorneys for Plaintiff Brett Durant
and all other similarly situated
people.

" To find the definition for “medically necessary” online, the Court may navigate to
Google Books [https://books.google.com/]; search “Taber’s Cyclopedic 23”; search
“medically necessary” in the “Search in this book™ bar; then click on page 1478.



CERTIFICATE OF SERVICE

I certify that I served a copy of the forgoing documents on the
following individuals specified below on February 26, 2018. Service was

made by the means specified below.

Gregory Worden [X] Via ECF
Laura Hawes Young

Gregory. Worden(@lewisbrisbois.com
Laura.Young@]lewisbrisbois.com
Frank Falzetta [X] Via ECF
Jennifer Hoffman

David Dworsky
ffalzetta@sheppardmullin.com
jhoffman@sheppardmullin.com
ddworsky@sheppardmullin.com

Thomas Adkins [X] Via ECF
Tom@thomasAdkins-law.com
Dan Huntington [X] Via ECF

Valerie Mcomie
danhuntington(@richter-wimberly.com
Valeriemcomie@gmail.com

Marta Deleon [X] Via ECF
martad(@atg.wa.gov

s/Diana M. Butler

Diana M. Butler, Paralegal



VAN SICLEN STOCKS & FIRKINS
February 26, 2018 - 4:11 PM

Transmittal | nformation

Filed with Court: Supreme Court
Appellate Court Case Number: 94771-6
Appellate Court Case Title: Brett Durant v. State Farm Mutual Automobile Insurance Company

The following documents have been uploaded:

« 947716 Briefs 20180226161030SC537097_6309.pdf
This File Contains:
Briefs - Answer to Amicus Curiae
The Original File Name was durant wasipp brief.PDF

A copy of the uploaded files will be sent to:

« jhoffman@sheppardmullin.com
Gregory.Worden@Il ewisbrisbois.com
Julie.Feser@atg.wa.gov
Tom@ThomasAdkins-law.com
bonitaf @richter-wimberley.com

col ette.saunders@l ewisbrisbois.com
danhuntington@richter-wimberley.com
davidnauheim@gmail.com

ddworsky @sheppardmullin.com

ffal zetta@sheppardmullin.com
laura.young@lewisbrisbois.com
martad@atg.wa.gov
valeriemcomie@gmail.com

« Vvicki.milbrad@lewisbrisbois.com

Comments:

Sender Name: Diana Butler - Email: diana@vansiclen.com
Filing on Behalf of: Tyler K. Firkins - Email: tfirkins@vansiclen.com (Alternate Email: diana@vansiclen.com)

Address:

721 45th St NE
Auburn, WA, 98002
Phone: (253) 220-8803

Note: The Filing 1d is 20180226161030SC537097



