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A.  INTRODUCTION 
 

E.H. is a ten-year-old boy.  The juvenile court denied his mother’s 

request that he be appointed counsel, even though E.H. suffered within the 

foster care system; he was shuttled from placement to placement and 

separated from his siblings and other family members.  E.H. yearned for 

reunification with his mother, and he expressed this to the person who was 

supposed to be his advocate in the courtroom – a guardian ad litem 

through the CASA program, who was assigned to E.H. and his younger 

siblings.  The CASA, however, refused to recommend reunification as 

E.H. asked for, and instead recommended that the court terminate Ms. R.’s 

parental rights to all three young children.  

This Court should hold – consistent with Washington precedent 

that parents have the right to counsel in dependencies – that article I, 

section 3 requires the categorical appointment of counsel for dependent 

children, to protect their fundamental liberty and due process rights, as 

well.  This Court should further hold that, given the circumstances of 

E.H.’s case, a proper balancing of factors required the appointment of 

counsel; thus, the denial of counsel constituted a violation of due process.        

B.  ISSUES FOR WHICH REVIEW HAS BEEN GRANTED 

1. The guarantee of due process under the Washington Constitution 

is greater than under the federal constitution.  Unlike the Fourteenth 



 2 

Amendment, article I, section 3 categorically requires parents be 

appointed counsel in dependency and termination proceedings.  Children 

have significant liberty interests at stake in dependency actions.  Only an 

attorney can effectively protect a child’s liberty interests and give voice to 

a child’s stated interests.  In dependency cases, does article I, section 3 

categorically provide children a right to counsel? 

2. Under the Fourteenth Amendment, due process may require 

appointment of counsel to children in dependency cases.  Where the stakes 

for children in dependency proceedings are high, and the State has an 

interest in an accurate resolution, the costs of providing children an 

attorney must be assessed in light of the interests at stake.  Where there 

were insufficient safeguards in place to protect the child, due to the 

CASA’s advocacy against E.H.’s stated position, the risk of error was 

great.  Does a valid balancing of Mathews1 factors show E.H. was 

improperly denied his right to counsel? 

3.  Does Mathews case-by-case analysis adequately protect the due 

process rights of dependent children under the Fourteenth Amendment, 

and does due process require the categorical appointment of counsel to 

children in dependency cases? 

                                                 
1 Mathews v. Eldridge, 424 U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 

(1976). 
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C.  STATEMENT OF THE CASE 

1.   Ms. R. sought counsel for E.H. because the CASA advocated 
against E.H.’s stated goals during the dependency. 
 
R.R. is the mother of E.H., a ten-year-old boy, who is in foster 

care.  In re Dependency of E.H., (Comm. Ruling, No. 76000-9-I, Mar. 30, 

2017).  Age-wise, E.H. is in the middle of his group of siblings; he has 

three older brothers, between the ages of 14 and 17.  Id.  He also has two 

younger siblings, who are five and six.  Id.  

The children were found dependent due to the abuse of a third 

party, after the children were no longer living with Ms. R.  Jt. App. at 18.2  

When Ms. R. learned she was facing a prison sentence, she arranged for 

her children to live with a family friend.  Id.  An incident of physical 

abuse against one of the older brothers by the caregiver alerted the 

Department of Social and Health Services (the Department), and all six of 

the children were placed in foster care.  Id.  The Department 

acknowledged that “the mother was not aware of this abuse.”  Id.  

Since the Department became involved with the family, E.H. and 

his two younger siblings have been shuttled among various foster care 

placements, including several different foster homes, motel rooms with a 

                                                 
2 Jt. App. refers to a joint appendix filed by the parties, containing 

redacted copies of the exhibits filed in the Court of Appeals. A corrected copy of 
this brief and the Joint Appendix were filed at the Court’s request on Jan. 26, 
2018, providing complete redaction, but no substantive changes. 
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social worker and even their teacher’s home.  Jt. App. at 37.  E.H. has 

always been placed alone.  Jt. App. at 198.   

Ms. R., meanwhile, has pursued parenting classes, has followed 

facility guidelines, and has an expected release date of 2019 or earlier.  

E.H., No. 76000-9-I, at 1-2 (noting release to a halfway house in 2018 is 

possible).  Ms. R. calls her younger three children approximately twice 

each week and sends cards and letters.  Id.  The juvenile court has found 

Ms. R. in full compliance with all services offered, finding her 

participation in the “many services and programs available to her” to be 

“considerable” and “notable.”  Id.; Jt. App. at 50.3  Ms. R. has also 

participated in liberal in-person visitation with her children, having earned 

furloughs during her incarceration.  E.H., No. 76000-9-I, at 1-2.   

In August 2016, Ms. R. moved for the appointment of counsel for 

E.H, when he was almost nine.  Jt. App. at 53-69.  Ms. R. argued the 

Washington and United States Constitutions required her son be appointed 

counsel.  Ms. R. also argued that E.H.’s interests were not adequately 

protected by the Court-Appointed Special Advocate (CASA).  Id. at 54-

56.  E.H. fervently expressed his wish to return to his mother once she was 

released, and he was the only child in the younger group of siblings to be 

                                                 
3 Ms. R. has even been permitted to spend time with her children at local 

beaches and water parks during her incarceration.  Jt. App. at 50-51. 
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placed alone.  Id.  Despite this, the CASA advocated for the same plan for 

all three young siblings – termination of the parent-child relationship 

between the children and their mother.  Id. at 55.  Thus, the CASA did not 

represent E.H.’s stated interests, nor did the CASA in any manner 

advocate for E.H. as an attorney would.  Id.4 

The juvenile court refused to appoint E.H. counsel.  Jt. App. at 1-

12, 13-14.  The court held that in a case-by-case analysis under Mathews 

v. Eldridge, supra, due process did not require the appointment of counsel 

for E.H.  Id.  After conducting a Gunwall5 analysis, the court held that 

article I, section 3 did not require a different outcome.  Id. at 1-12. 

2.  Ms. R. sought discretionary review because E.H. remains 
voiceless in the dependency process. 
 
Seeking discretionary review, Ms. R. argued the Superior Court 

erred in its analysis under Mathews, and that article I, section 3 provides 

greater protection to children in dependency proceedings than does the 

Fourteenth Amendment.   

A Court of Appeals Commissioner denied review, finding the trial 

court correctly applied the Mathews test.  The Commissioner also refused 

                                                 
4 The juvenile court remarked that the CASA suggested a guardianship as 

an alternative plan for E.H., although guardianship was not a goal that E.H. 
wanted, and the court did not consider it, noting the CASA seemed “leery” of her 
own recommendation.  Jt. App. at 10. 
 

5 State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986). 
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to address whether article I, section 3 provides a broader due process right 

to counsel than does the Fourteenth Amendment, and whether the 

Washington Constitution requires the universal appointment of counsel for 

children in dependency proceedings.  A motion to modify was denied. 

This Court granted Ms. R.’s motion for discretionary review, 

consolidating the case with In re Dependency of S.K.-P.,6 on the issue of 

the right to counsel for dependent children.   

D.  ARGUMENT 

1. Article I, section 3 categorically entitles dependent children 
to the appointment of counsel, to protect their fundamental 
liberty and due process rights.     

 
Washington courts have long been committed to protecting 

fundamental rights in the dependency context.  Well before Lassiter, this 

Court held article I, section 3 mandated the appointment of counsel to 

parents in dependency and termination proceedings.7  In re Welfare of 

Luscier, 84 Wn.2d 135, 137, 524 P.2d 906 (1974) (termination of parental 

rights cases); In re Welfare of Myricks, 85 Wn.2d 252, 255, 533 P.2d 841 

(1975) (dependency cases).  This remains the law, with article I, section 3 

requiring the appointment of counsel for parents.  E.g., In the Matter of the 

Dependency of M.H.P., 184 Wn.2d 741, 759, 364 P.3d 94 (2015) 
                                                 

6 In re Dependency of S.K.-P., 200 Wn. App. 86, 401 P.3d 442 (2017). 
 
7 Lassiter v. Dep’t of Soc. Servs., 452 U.S. 18, 101 S.Ct. 2153, 68 

L.Ed.2d 640 (1981). 
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(declining to “revisit the state constitutional component of Luscier”); In re 

Dependency of G.G., Jr., 185 Wn. App. 813, 826 & n.18, 344 P.3d 234 

(2015) (recognizing “vitality of the due process-based right to counsel in 

termination proceedings” under article I, § 3). 

a.   Under article I, section 3, Washington children have a due 
process right to counsel no less than that of their parents. 

 
This Court held in In re Dependency of M.S.R. that dependent 

children have at least the same due process right to appointed counsel as 

do their parents. 174 Wn.2d 1, 20, 271 P.3d 234 (2012).  This Court based 

its holding on Lassiter, which recognized no right to counsel for parents in 

termination proceedings, but authorized the use of the Mathews balancing 

factors.  M.S.R., 174 Wn.2d at 20 (citing Lassiter, 452 U.S. at 31).8    

This Court acknowledged in M.S.R. that although a case-by-case 

analysis might suffice in the termination context, “a different analysis 

would be appropriate during the dependency stages.”  Id. at 22 n.13.   

E.H.’s case is an example of why a case-by-case analysis is not adequate 

or feasible in the dependency phase, and why the Mathews test, as applied, 

results in the deprivation of due process for children. 

                                                 
8 In M.S.R. this Court held that RCW 13.34.100(6), a discretionary 

appointment statute, was adequate to protect the due process rights of children in 
parental termination proceedings.  174 Wn.2d at 22. 
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M.S.R. analyzed the child’s right to counsel under the Fourteenth 

Amendment, without considering the scope of the article I, section 3 right 

to counsel.  174 Wn.2d at 20.  However, this Court emphasized that “[t]he 

Washington State Constitution, of course, would not provide less due 

process protection.”  174 Wn.2d at 20 n.11.  An analysis of the 

Washington Constitution demonstrates that due process requires the 

appointment of counsel for all children in dependency proceedings under 

article I, section 3. 

b.   An analysis of the Gunwall criteria demonstrates a state 
constitutional right to counsel for dependent children. 

 
In Gunwall, this Court articulated standards to determine when and 

how Washington’s constitution may provide broader protection for 

individual rights than does the United States Constitution.  106 Wn.2d at 

54; See Br. of Amicus Curiae Fred T. Korematsu Center for Law and 

Equality, No. 48299-1-II, pp. 3-5 (filed Aug. 16, 2016).9  

As to the first two Gunwall factors, since the text of the Fourteenth 

Amendment and article I, section 3 is almost identical, these textual 

differences do not seem to be “meaningful” to the analysis, without more.  

                                                 
9 The Court examines six nonexclusive criteria: (1) the text of the state 

provision, (2) the differences in the texts of the parallel state and federal 
provisions, (3) state constitutional history, (4) pre-existing state law, (5) 
structural differences between the two constitutions, and (6) matters of particular 
state interest and local concern.  Gunwall, 106 Wn.2d at 61-62. 
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106 Wn.2d at 61.10   

The third and fourth Gunwall factors, state constitutional history 

and preexisting law, support broader interpretation of article I, section 3.  

State constitutional provisions require independent interpretation unless 

historical evidence shows otherwise.11  In the criminal context, this Court 

has found the state due process clause is subject to broader interpretation 

than its federal counterpart.  State v. Bartholomew, 101 Wn.2d 631, 639-

40, 683 P.2d 1079 (1984). 

The third and fourth factors are also well supported by this Court’s 

dependency jurisprudence.  This Court has long held that parents have a 

due process right to counsel in proceedings where their parental rights are 

at stake.  Luscier, 84 Wn.2d at 139 (acknowledging the child’s rights, 

noting, “a child may be deprived of the comfort and association of its 

parents”); Myricks, 85 Wn.2d at 253.   

In M.S.R., this Court explicitly recognized that children have a 

significant liberty interest in termination proceedings.  174 Wn.2d at 20.  

                                                 
10 The Article I, section 3 provision emphasizes individual rights: “no 

persona shall be deprived of life, liberty, or property, without due process of 
law.”  The Fourteenth Amendment focuses on the State (“nor shall any State 
deprive any person of life, liberty, or property, without due process of law.)”  

 
11 Justice Robert F. Utter, Freedom and Diversity in a Federal System: 

Perspectives on State Constitutions and the Washington Declaration of Rights, 7 
U. Puget Sound L. Rev. 491, 514-16 (1983-1984) (interpret identically worded 
provisions independently absent a strong “historical justification for assuming the 
framers intended an identical meaning”).  
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Likewise, in dependencies, children are “at risk of not only losing a parent 

but also relationships with sibling, grandparents, aunts, uncles, and other 

extended family.”  Id. at 15.  The third and fourth Gunwall factors support 

an independent analysis and a broad reading of article I, section 3. 

The fifth and sixth factors – differences in structure between the 

state and federal constitutions and matters of state or local concern – also 

support an independent analysis.  See Br. of Amicus Curiae Korematsu 

Center, supra, at 12-18.  The federal constitution is a grant of power from 

the people, while the state constitution represents a limitation on the State.  

Bellevue School District v. E.S, 171 Wn.2d 695, 713, 257 P.3d 570 

(2011).  Moreover, the framers of the Washington Constitution recognized 

the State must be responsible for the care of children.  See, e.g., Const. art. 

IX, § 1 (paramount duty to provide education to children); Const. art. XIII, 

§ 1 (institutions for the benefit of disabled youth to be supported).   

As to the sixth factor, family relations and minors are inherently 

matters of state or local concern.  State v. Smith, 117 Wn.2d 263, 286-87, 

814 P.2d 652 (1991) (Utter, J. concurring); Rose v. Rose, 481 U.S. 619, 

625, 107 S.Ct. 2029, 95 L.Ed.2d 599 (1987).  States are authorized to 

create independent and broader procedures to protect due process rights 

where family matters are concerned.  Lassiter, 452 U.S. at 33; Santosky v. 

Kramer, 455 U.S. 745, 769-70, 102 S.Ct. 1388, 71 L.Ed.2d 599 (1982). 
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Our courts recognize that “Washington law has become 

increasingly protective of children’s due process rights, particularly in the 

dependency context.”  Matter of Dependency of S.K.-P., 200 Wn. App. at 

105 (noting 2010 amendments to RCW 13.34.100).  In fact, in S.K.-P., the 

Court held that “Washington’s long history and tradition of protecting 

children in dependency proceedings lends support to our decision to 

conduct an independent state constitutional analysis.”  Id. at 106.   

Accordingly, an examination of the non-exclusive Gunwall 

criteria, as well as Washington’s proud history of protection of dependent 

children, supports a broad reading of the due process protections afforded 

by article I, section 3. 

2. Given the interests at stake and the high risk of error, the 
denial of counsel to E.H. constituted a denial of due process 
under the Fourteenth Amendment. 

 
At the time of the dependency proceedings, E.H. stood before the 

court without legal representation, although he was the only child in his 

family placed alone, isolated from his siblings, with a representative 

advocating for the opposite of his stated goals in the dependency.12  This 

                                                 
12 Dependent children are often voiceless in the proceedings that 

determine the most important decisions affecting their lives.  As one child said: 
 
 “ Once I got an attorney, I remember feeling official, like I had good 

representation.  The state, my foster parents, everybody had somebody 
who represented them.  It had always felt weird that I didn’t have one, 
that I didn’t have someone to fight for me.” 
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deprivation of counsel for the most vulnerable and at-risk individuals in 

the dependency system has not been addressed by this Court.  This Court 

should find the case-by-case Mathews analysis conducted by the juvenile 

court violated due process, and here, entitled E.H. to appointed counsel. 

a.  This Court applies the Mathews factors de novo.  
 
The question before the Court is whether the case-by-case review 

under Mathews was constitutionally adequate to protect E.H.’s liberty and 

due process interests as a dependent child.13  Issues of law are reviewed de 

novo.  E.S, 171 Wn.2d 695 at 702.   

Under Mathews, upon a request for counsel in a dependency or 

termination proceeding, the trial court must apply a three-part test.  424 

U.S. at 335.  The court must weigh: 1) the private interest at stake; 2) the 

risk of error involved through the procedures used and the probable value 

of additional procedural safeguards; and 3) the government’s interest, 

including fiscal and administrative burdens.  Id.   

                                                                                                                         
 

-Deonate, age 23, Washington foster care alumnus.  Alicia LeVezu, Defending Our 
Children: A Child’s Access to Justice in Washington State, 2016 Status Report, 
Children and Youth Advocacy Clinic at the University of Washington (2016) at 5: 
https://www.law.washington.edu/Clinics/Child/Projects/DefendingOurChildrenAugust2016
.pdf. 
 

13 Ms. R. moved for counsel for E.H. under RCW 13.34.100(7).  Under 
RCW 13.34.100(7), the juvenile court “may appoint an attorney to represent the 
child’s position in any dependency action.”     
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Mathews analysis demonstrates the importance of providing 

counsel to children engaged in dependency proceedings.  On the particular 

facts presented on behalf of E.H., this Court should find that given the 

circumstances, the appointment of counsel was required.  

b.   On review, this Court should find the circumstances required 
the appointment of counsel for E.H.    

 
E.H. was almost nine years old when the court considered the 

application for counsel.  E.H. has been described as thoughtful, articulate, 

and extremely attached to his mother.  Jt. App. at 54-46.  E.H. repeatedly 

expressed to the CASA his preference to stay at his current placement only 

until he could return home to his mother; yet the CASA advocated for the 

opposite outcome – a termination petition which would permanently sever 

the parent-child relationship.  Id.  

“[T]he older, more intelligent, and mature the child is, the more 

impact the child’s wishes should have, and a child of sufficient maturity 

should be entitled to have the attorney advocate for the result the child 

desires.”  In re A.T., 744 N.W.2d 657, 663 (Iowa Ct. App. 2007) (citing 

Gary Soloman, Role of Counsel in Abuse and Neglect Proceedings, 192 

Prac. Law Inst. Crim. Law and Urb. Prob. 543, 550 (2003)).14 

                                                 
14 “Age seven is viewed by some advocates as the appropriate separation 

between the need for a client-directed attorney and a best interests’ attorney.”  A 
Child’s Right to Counsel: A National Report Card on Legal Representation for 
Abused & Neglected Children, 12 n.14 (3rd. ed. 2012) (citing various authority). 
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E.H. was of sufficient age and maturity to express his stated 

interests, and the CASA was not only inadequate to safeguard E.H.’s 

concerns, but under the circumstances, the CASA was actually working as 

an agent against E.H.   

The juvenile court’s application of the Mathews factors in this case 

was highly problematic.  The court commenced its analysis by stating it 

was unclear what value counsel could provide for E.H., when he had an 

“actively involved” CASA and an incarcerated mother.  Jt. App. at 9.15  

The court also found that counsel would provide “no benefit” to E.H., 

since “[w]ith or without counsel, [E.H.] would be in foster care.”16  In its 

analysis, the court misapprehended the abilities and ethical duties of 

lawyers, even suggesting that because the CASA program was represented 

by counsel, a sufficient procedural safeguard was provided for E.H.  Jt. 

App. at 9-10.  Certainly, the CASA counsel’s ethical duties – including 

client confidentiality and zealous advocacy – are to the CASA Program, 

                                                                                                                         
 
15 Where the CASA is actively advocating for the termination of the 

parent-child relationship against the child’s wishes, as here, this finding actually 
cuts against the court’s conclusion denying counsel. 

 
16 The court also justified not appointing counsel with a finding that E.H. 

is purportedly slow to trust new people and does not like being “called out” as a 
foster child.  Jt. App. at 10.  
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rather than to E.H., who remains unrepresented and voiceless in the 

courtroom.17   

The court’s analysis was flawed, because the court failed, in its 

self-defined “fact-specific” area of the analysis, to properly balance the 

risk of error and the probable value of additional procedural safeguards.  

Jt. App. at 9 (citing Mathews). 

c.   The risk of error is unacceptably high in dependency cases, 
and the CASA program is not an adequate safeguard.    

 
This Court held in M.S.R. that “the child’s liberty interest in a 

dependency proceeding is very different from, but at least as great as, the 

parent’s.”  174 Wn.2d at 17-18.  Although this Court acknowledged this 

truism, dependent children have a great deal more to lose during this 

process than do their parents.18   

                                                 
17 Amy Mulzer & Tara Urs, However Kindly Intentioned: Structural 

Racism and Volunteer CASA Programs, 20 CUNY L. Rev. 23, 59 (2016)  
(available at: https://academicworks.cuny.edu/clr/vol20/iss1/3) (CASA does not 
have a client – “she is the client, a party to the case with all of the rights that 
entails, from notice and the right to be heard to the right to be represented by 
counsel.”). 

 
18 Children in the foster care system are moved by the State to multiple 

placements and schools, and separated from siblings, as was E.H. here.  “It is the 
child, not the parent, who may face the daunting challenge of having his or her 
person put in the custody of the State as a foster child, powerless and voiceless, 
to be forced to move from one foster home to another.”  M.S.R., 174 Wn.2d at 
16; see also Braam v. State, 150 Wn.2d 689, 694, 81 P.3d 851 (2003).    
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In M.S.R., this Court found the Mathews analysis to be 

constitutionally adequate solely in the termination context.  174 Wn.2d at 

21-22.  However, unlike M.S.R., this case involves a dependency.  A 

dependency proceeding much more directly implicates a child’s 

fundamental liberty interests, triggering a child’s need for – and right to – 

his or her own counsel.  See M.S.R., 174 Wn.2d at 22 n.13 (suggesting a 

different analysis might apply in dependency).  While termination 

proceedings focus primarily on parental fitness, a dependency is a 

complex civil proceeding that dictates every facet of a child’s life.  E.g., 

RCW 13.34.130.  The dependency court issues orders stating who a child 

may visit, the services a child may or must receive, the school a child will 

attend, and even the pharmaceuticals a child may (and must) take.  Id.  

  In a dependency, the existing safeguards, including the 

appointment of a CASA/GAL, are insufficient to protect the rights of a 

dependent child.  In the Matter of the Dependency of Griffin Lee, 200 Wn. 

App. 414, 452-53, 404 P.3d 575 (2017) (“the appointment of a CASA is 

often insufficient.”).  “The CASA is not required to be an attorney, does 

not protect the legal rights of the child, and ‘does not represent the child as 

an attorney represents a client.’”  Id. (quoting S.K.-P., 200 Wn. App. at 

110-11).  In Dependency of Lee, the Court of Appeals reversed a 

dependency for the failure to appoint counsel for the child, noting, “the 
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ways that an attorney can assist a person in need – as Griffin plainly is – 

are sometimes limited only by the imagination, intellectual dexterity, and 

assertiveness of the lawyer.”  200 Wn. App. at 454.    

Even when, as in E.H.’s case, a CASA has been appointed for the 

child, the risk of erroneous decisions remains unacceptably high.  A 

CASA does not share the same obligations to the child that an attorney 

has, nor does the CASA share the same training or ethical duties to a 

client.  In M.S.R., this Court articulated some of the differences between 

attorneys and CASAs: 

We recognize that GALs and CASAs are not trained to, nor 
is it their role to, protect the legal rights of the child. Unlike 
GALs or CASAs, lawyers maintain confidential 
communications, which are privileged in court, may provide 
legal advice on potentially complex and vital issues to the 
child, and are bound by ethical duties. Lawyers can assist the 
child and the court by explaining to the child the proceedings 
and the child’s rights. Lawyers can facilitate and expedite the 
resolution of disputes, minimize contentiousness, and 
effectuate court orders.  

 
174 Wn.2d at 21 (citing Randi Mandelbaum, Revisiting the Question of 

Whether Young Children in Child Protection Proceedings Should Be 

Represented by Lawyers, 32 Loy. U. Chi. L.J. 1, 61-62 (2000)). 

Unlike CASAs, attorneys are bound by the Rules of Professional 

Conduct (RPCs), and have a privileged and confidential relationship with 

their client.  M.S.R., 174 Wn.2d at 19.  The RPCs envision the 
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representation of young clients, as well as those with limited capacity; 

trained lawyers have the skills required to communicate with those with 

diminished capacity, including providing them with requested materials 

and information.14 

  Children represented by counsel at their first hearing are more 

likely to be placed with relatives or with “other caring adults they know 

throughout their dependencies;” representation dramatically reduces or 

eliminates the time children spend in foster care, as well.  S.K.P., 200 Wn. 

App. at 117 (citing Br. of Amici Curiae Legal Counsel for Youth and 

Children and TeamChild, No. 48299-1-II, pp. 7 (filed Aug. 18, 2016).15  

Attorneys, unlike CASAs or other GALs, are subject to oversight 

by the Washington State Bar Association, which has a transparent 

disciplinary complaint system.16 

                                                 
14 RPC 1.14, Comment [1].  Even “children as young as five or six years 

of age, and certainly those of ten or twelve, are regarded as having opinions that 
are entitled to weight in legal proceedings concerning their custody.”  Id.  Parents 

are not denied counsel due to capacity issues; thus, capacity or infancy should not 
be used as an excuse to deny children counsel. 
 

15 The Washington State Bar Association has called for attorney 
representation for children at every stage of dependency proceedings, due to the 
vulnerability of children in these actions.  WSBA Resolution in Support of 
Attorney Representation for Children in Dependency Proceedings, September 17, 
2015.   
 

16 Mulzer & Urs, However Kindly Intentioned, supra, at 60 n. 174 (noting 
a recent Snohomish County scandal, where the county’s GAL program gained 
access to the confidential defense list-serv, submitted false declarations in 
Superior Court, retaliated against parents, and committed perjury; see also 
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Finally, under Mathews, there can be no overriding countervailing 

governmental interest to deny an application for counsel, other than 

perhaps financial.  Where fiscal constraints are the only countervailing 

interest, courts will not excuse a violation of due process.  Mathews, 42 

U.S. at 348.  “Financial cost alone is not a controlling weight in 

determining whether due process requires a particular procedural 

safeguard.”  Id.  See also Braam, 150 Wn.2d at 710 (“Lack of funds does 

not excuse a violation of the constitution and this court can order 

expenditures, if necessary, to enforce constitutional mandates.”). 

This Court should find that the court erred in its analysis, and that 

the denial of counsel for E.H. constitutes a denial of due process. 

3. Case-by-case analysis is inadequate to protect children’s due 
process rights under the Fourteenth Amendment. 

 
Given the interests at stake for dependent children and the high 

risk of error, a case-by-case analysis of motions for counsel, per Mathews, 

insufficiently protects the due process rights of dependent children. 

This Court has previously held that a case-by-case approach for 

appointment of counsel is “unwieldy, time-consuming, and costly.  The 

proceeding itself might require appointment of counsel…”  In re Marriage 

of King, 162 Wn.2d 378, 390 n.11, 174 P.3d 659 (2007). 
                                                                                                                         
http://www.king5.com/article/news/local/investigations/judge-pervasive-and-egregious-
misconduct-by-child-advocacy-program/281-239304714 (J. Anita Farris finds pattern of 
misdeeds in GAL program, with misconduct “pervasive and egregious.”). 
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For this reason, the Mathews analysis is insufficient to protect the 

due process rights of children in dependency proceedings.  Rather, the 

Mathews factors should be applied contextually, as related to the 

collective experience of children in dependencies, rather than individually, 

as related to the individual child before the court.  See, e.g., Lassiter, 452 

U.S. at 49 (the flexibility of due process requires a “case-by-case 

consideration of different decision-making contexts, not of different 

litigants within a given context.”) (Blackmun, J., dissenting) (emphasis 

original); see S.K.-P., 200 Wn. App. at 114. 

E.H. and other dependent children should be afforded the right to 

counsel to protect their fundamental liberty and due process rights. 

E.  CONCLUSION 

Ms. R. respectfully requests this Court hold that due process under 

article I, section 3 requires the universal appointment of counsel for 

dependent children.  Alternatively, the Court should hold that E.H. was 

entitled to counsel and remand for further proceedings.    

DATED this 22nd day of January, 2018. 

Respectfully submitted, 
 
s/ Jan Trasen 
_______________________ 
JAN TRASEN – WSBA 41177 
Washington Appellate Project (91052) 
Attorneys for Petitioner 
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FILED 
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KING COUNTY 
SUPERIOR COURT CLERK 

E-FILED 
CASE NUMBER 14- 7-01413-7 SEA 
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IN THE SUPERIOR CO URT OF THE STATE OF WASHINGTON 
IN AND FOR KING COUNTY 

IN RE THE DEPENDENCY OF: 

10 

11 

12 

13 '" 

Minor Child . 

No. 14-7-01413-7 SEA 

MEMORANDUM OPINION AND 
ORDER ON MOTHER'S 
MOTION FOR REVISION 

14 On September 1, 2016, the Honorable Susa n Llorens, Commissioner, pro tern, denied 

15 the mother's motion to appoint counse l for- The mother is now moving for revision of 

16 that order. The court reviewed the motion for revision filed by the mother and the responses in 

17 opposition filed by De partment and the CASA. In addition , the court reviewed the materials 

18 submitted below and listened to the audio tape of the September 1 hearing. The matter was 

19 reviewed on a de novo basis. RCW 2.24.050. 

20 The mother makes two primary arguments in support ofher motion for counsel for her 

21 son . First , she argues that Art. I, §3 of the Washington State Constitution (the due process 

22 clause) requires that counse l for children be appointed in all dependency cases.1 Second , she 

23 

- 1 Helen L. Halpert, Judge 
King County Superior Court 

5 16 Third Avenue 
Seattle WA 98104 

(-06) 477-15 13 



APP. 2

1. argues that even if counsel is not required in all cases, - s situation is such that due 

2 process requires appointment of counsel in his particular case. She also raises, as a third 

3 argument, a federal constitutional claim. These will be discussed separately below. 

4 I. Right to Counsel under the Washington State Due Process Clause, Art 1, §3 

5 As recognized in Bellevue School District v. E.S., 171 Wn . 2d 695 (2011 ), courts must 

6 look at the specific issue presented to determine whether Art. I, §3 provides broader protection 

7 than does the Fourteenth Amendment.2 However, to date, the weight of authority supports a 

8 conclusion that the protections of Art. I, §3 are no broader than the federal provision. See e.g. 

9 Bellevue School District, supra (Right to counsel at initial hearing on a truancy petition); State 

10 v. Turner, 145 Wn. App 899 (2008) (No requirement to electronically record police 

11 interrogations); In re Marriage of /,(jng, 162 Wn . 2d 378 (2007) (Right to counsel in a 

12 dissolution proceeding involving children); State v. Ortiz. 119 Wn. 2d 294 (1992)(Destruction of 

13 evidence in a criminal case). But see State v. Davis. 38 Wn. App. 600 (1986)( Art. I, §3 

14 requires suppression of post-arrest si lence). However, although instructive, the cases do not 

15 contro l the qL1estion raised by the mother: Does Art. I, §3 require appointment of counsel for 

16 all children involved in a dependency? To answer this question, the court must consider the 

17 factors set forth in the seminal case of State v. Gunwa/1, 106 Wn. 2d 54 (1986) .3 

18 

19 

20 

21 

22 

23 

2 In earlier cases, the court took a more categorica l approach. For example, In In re Dyer, 143 Wn. 2d 384, 393 
(2001 ) the Supreme Court flat ly interpreted its prior case law as establishing that "Washington's clue process 
clause does not afford a broader due process protection than the Fourteenth Amendment." 

3 As stated by the court in State v. Reece, 110 Wn. 2d 7 at 777 -778 (1 988), "[T[he proper inquiry under Gunwa/1 is 
not to 21sk whether state constitutional analysis is necessary, but to ask whether on a given subject matter the 
Washington constitutional provision should afford gre-ater protection than the minimum protection afforded by the 
federal constitution." On the other hand, at least as to Factors 5 and 6, there is some indication that the proper 
inquiry is simply to determine whether a state constitutional ana lysis is necessary. See Bellevue School Dis trict v 
E.S .. 171 W n. 2d 713; In re Marriage of King, 162 Wn. 2d at 393 
- 2 Helen L. Halpert, Judge 

King County Superior Cow-c 
516 Third Avenue 
Seattle WA 98104 

(206) 477-1513 
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1 In State v. Gunwa/1, the Supreme Court established a non-exclusive list of factors that 

2 must be examined in determining whether a state constitutional provision is more protective 

3 than its federal counterpart . These factors are: 

4 (1) the textual language; (2) differences in the texts; (3) constitutional 
history; (4) preexisting state law; (5) structural differences; and (6) matters 

5 of particular state or local concern. Gunwa/1, 106 Wn. 2d at 58. 

6 All parties agree that factors (1) and (2) do not support a conclusion that Art. I, §3 is 

7 more protective than the Fourteenth Amendment . The mother, however, urges that the other 

8 four factors militate in favor of conducting an independent state analysis. 

9 The court finds no evidence that supports a conclusion that the drafters of the state 

10 constitution intended "to confer greater protection" than does the federal due process clause-

11 the third Gunwall factor . In fact , in Ortiz, the court specifically concluded that there is no 

12 historical "justification for interpreting the identical provisions [of the 14th Amendment and Art . I, 

13 §3] differently." Ortiz. 119 Wn. 2d 294 (1992). Certainly , there is no common law in 

14 Washington pre-dating the enactment of the State Constitution granting children the right to 

15 counsel in child welfare cases. Children were not even provided with the right to counsel in 

16 delinquency proceedings until 1967, when the landmark Gault case was decided. In re Gault, 

17 387 U.S. 1 1428 (1967). Provisions establishing the special rights of children contained in 

18 other sections of our state constitution provide no basis for concluding that Art. I, §3 is to be 

19 interpreted more broadly when issues involving children are at stake. 

20 The fourth factor looks to previously existing state law. This is a recognition 

21 that: 

22 Previously established bodies of state law, including statutory law, may also 
bear on the granting of distinctive state constitutional rights. State law may 

23 be responsive to concerns of its citizens long before they are addressed by 

- 3 Helen L. Halpert, Judge 
King County Superior Court 

516 Third Avenue 
Seattle WA 98 104 

(206) 477-1513 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

analogous constitutional claims. Preexisting law can thus help to define the 
scope of a constitutional right later established. 

H. Spitzer, Which Constitution? Eleven Years of Gunwa/1 in Washington State, 21 Seattle U. 

Law Review 1187, 1214 (Spring 1998). 

Certa inly, Washington has a robust statutory scheme intended to protect the significant 

rights of children caught up in the dependency system. RCW 13.34.050 provides for the 

appointment of counsel for children over the age of twelve and authorizes the court to appoint 

counsel for younger children when appropriate. As recently as 2014, RCW 13.34.100 was 

amended to add a new provision requiring that counsel be appointed for a child, regardless of 

age, who is "lega lly free" for six months. RCW 13.34.100(6). See also JuCR 9.2. 

Children in dependency actions are further protected by the requirement that a child be 

appointed a guardian ad /item (GAL), unless the appointment of independent counsel renders 

a GAL unnecessary. A GAL, whether volunteer or staff, is required to undergo significant 

training and background checks. The GAL has party status and is entitled to notice of all 

hearings. The GAL, through counsel or as otherwise authorized by the court, "shall have the 

right to present evidence, examine and cross-examine witnesses, and to be present at all 

hearings." RCW 13.34.100(5). GA Ls are required to conduct independent factual evaluations 

and to "meet with, interview, or observe the child, depending on the chi ld's age and 

developmental status, and report to the court any views or positions expressed by the child on 

issues pending before the court." (Emphasis added). RCW 13.34.105(1 )(b). 

Recent case law also recognizes that the State owes foster chi ldren a special duty. 

Foster children have a substantive due process right to be "to be free from unreasonable risks 

of harm and a right to reasonable safety." As a matter of due process, the State "must provide 

conditions free of unreasonable risk of danger, harm, or pain. and must include adequate 
- 4 Helen L. Halpert, Judge 

King County Superior Court 
516 Third Avenue 
Seattle WA 98 104 

(206) 477-1513 
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1 services to meet the basic needs of the [foster] child." In Braam v. State, 150 Wn . 2d 689 at 

2 700 (2003). 

3 In Dependency of MSR, 174 Wn. 2d 1 (2012), our Supreme Court concluded that the 

4 children in termination proceedings do not have an absolute right to counsel under the federal 

5 due process clause. The court recognized that "children have at least the same due process 

6 right to counsel as do indigent parents subject to dependency proceeding.'' Id. at 20. 4 

7 However, after applying all three Mathews factors, the court in MSR determined that due 

8 process did not require appointment of counsel for these children. The Court declined to 

9 analyze the Article 1, § 3 claim because the Gunwa/1 factors had not been adequately briefed . 

10 In the final footnote , the Court indicated that its analysis might be different if it were dealing 

11 with a dependency, as opposed, to a termination proceeding.5 

12 In the dependency context, the Washington Supreme Court recognized a due process 

13 right for parents to be appointed counsel. In re Welfare of Myricks, 85 Wash.2d 252, 253-54, 

14 533 P.2d 841 (1975)(Dependency proceeding); In re Welfare of Luscier, 84 Wash .2d 135, 

15 136-39, 524 P.2d 906 (1974)(Termination proceeding). Subsequently, the United States 

16 Supreme court holding in Lassiter abrogated the holding of Luscier (and thus Myricks) to the 

17 extent Luscierrelied on a federal due process analysis. Lassiter v. Dep't of Soc. Servs.1 462 

18 U.S. 18 (1981 ). The right of indigent parents to counsel at public expense at all stages of a 

19 dependency is now enshrined in statute. See RCW 13.34.092. 

20 

21 

22 

23 

4 Part II of this Opinion contains a discussion of the Mathews factors. 

6 In Footnote 14, the court noted : "We recognize that this is an appeal of a termination order. Nothing in this 
opinion should be read to foreclose argument that a different ana lysis would be appropriate during the 
dependency stages." 

- 5 Helen L. Halpert, Judge 
King County Super ior Court 

5 16 Third Avenue 
Seattle WA 98 104 
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1 This court has not been able to locate a case finding that the Washington Due Process 

2 Clause of Art 1, §3 provides an independent basis for appointing counsel.6 The two cases the 

3 court has located, Bellevue School District, 171 Wn. 2d 695 (2011) and In re Marriage of King, 

4 162 Wn 2d 378 (2007), each reached the opposite conclusion. Even recognizing the special 

s duty the State owes to foster children, the court is satisfied that the current state of the 

6 statutory and case law does not establish that our state due process clause requires the 

7 appointment of counsel for children in dependency proceedings-the relevant inquiry under 

8 the fourth Gunwa/1 factor. At least as this court understands the fourth factor, it is not 

9 immutable. As the law continues to develop, a stronger argument for state constitutional 

10 protection may arise. 

11 The fifth factor recognizes the differing structures of the state and federal due process 

12 clause. "Our consideration of this factor is always the same; that is that the United States 

13 Constitution is a grant of limited power to the federal government, while the state constitution 

14 imposes limitations on the otherwise plenary power of the state." State v. Foster, 135 Wash.2d 

15 441, 458-59 (1998). Thus, an independent analysis always will be required and such analysis 

16 has been undertaken by this court, through the application of Gunwa/1 Factors 1, 2, 3, 4 and 6. 

17 The final factor is whether the subject matter is issue of particular state interest and 

18 local concern. The parties urge that the welfare of children is a matter of local control. 

19 Certainly family matters, in general, are a matter of substantial state concern. Rose v. Rose, 

20 107 S. 602 (2001 ); In re Custody of R.R.B, 108 Wn App 602 (2001 ). However, as pointed out 

21 in an article attached as an exhibit to the mother's motion, the federal government also has 

22 substantial interest and involvement in child welfare matters. R. Mandlebaum, Revisiting the 

23 
6 Luscier did mention Art. 1 §3 but did not contain an independent analysis of the state constitutional provision. 
- 6 Helen L. Halpert, Judge 

K ing County Superior Court 
5 16 Third A venue 
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1 Question of whether Young Children in Child Pro tection Proceedings Should be Represented 

2 by Lawyers, 32 Loy U Chicago 1 (Fall 2000) . For example , The Child Abuse Prevention and 

Treatment Act (CAPTA) contains a federal requirement that al l children in dependency actions 

be represented by either a guardian ad /item or attorney . Federal guidelines control the timing 

of hearings, the expectation of when permanency wi ll be achieved and many other aspects of 

6 state dependency proceedings. When Native American children are before the court, there is 

7 an almost pervasive regulation of the state system by federa l statute and administrative rules. 

8 See generally, Major Federal Legislation Concerned with Child Protection , Child Welfare and 

9 Adoption , https://www.childwelfare .gov/pubpdfs/majorfedlegis.pdf; National Indian Child 

10 Welfare Association, The Indian Child Welfare Act of 1978, 

11 nicwa.org/indian_child_welfare_act/ 

12 The sixth factor provides no basis for construing Art. 1 §3 more broadly in the context of 

13 a right to counsel for children in dependency proceedings than does the federal due process 

14 clause. 

15 In summary, application of the six Gunwal/ facto rs does not lead to a conclusion that 

16 Art. 1, §3 requires appointment of counsel for all children in foster care. 

17 Finally, even the mother apparently recognizes that there are some children too young 

18 to benefit from the appointment of counsel. She did not move for appo intment of counsel for 

19 her two younger children~orn - ) and . (Born - ). Professor 

20 Mandelbaum 's article contains an interesting analysis of the various models to be used by 

21 attorneys representing very young children. Certainly, enactment of any of these models 

22 

23 

Bellevue School District conta ins an interesting summary of the law in this regard. 

-7 
171 Wn. 2d at 712. 

Helen L. Ha lpert, Judge 
King County Superior Court 

516 Third Avenue 
Seattle WA 98104 
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APP. 8

1 would be a matter for the legislature and the Washington State Bar Association and could not 

2 simply be imposed as a penumbra of Art 1, §3. 

3 In summary, the court considered the six non-exclusive Gunwa/1 factors and briefly 

4 considered the policy issues raised above to extent that the policy issues are helpful in 

5 analyzing whether Art. 1, §3 provides a right to counsel for all dependent children. The court is 

6 satisfied that Art. 1, §3 does not so require and that the proper analysis remains the case-by-

7 case analysis employed by the court in In re Dependency of MSR, 174 Wn. 2d 1 (2012), based 

8 on the three-part test of Mathews. 

9 II . Application of the Mathews factors 

10 Even when there is not a blanket right to counsel, the facts of an individual case may 

11 require the appointment of counsel. These factors were announced by the United States 

12 Supreme Court in Mathews v. Eldridge, 424 U.S. 319 at 335 (1976). These factors are : 

13 [f]irst, the private interest that will be affected by the official action; second, 
the risk of an erroneous deprivation of such interest through the procedures 

14 used, and the probable value, if any, of additional or substitute procedural 
safeguards; and finally, the Government's interest, including the function 

15 involved and the fiscal and administrative burdens that the additional or 
substitute procedural requirement would entail. 

16 

17 

18 

In Lassiter v. Department of Social and Health Services, as discussed at page 5 of this 

memorandum opinion, the United States Supreme Court concluded that the 141h amendment 

does not require appointment of counsel for a parent for a trial on a petition to terminate 
19 

20 

21 

22 

23 

parental rights in all cases and, after applying the Mathews factors, determined that 

appointment of counsel was not required under the specific facts of that case. Thirty-one 

years later, In Dependency of MSR, the court had the opportunity to apply the Mathews factors 

when addressing a child's right to counsel in a termination proceeding . Mathews v. Eldridge, 

- 8 Helen L. Halpert, Judge 
King CoW1ty Superior Court 

516 Third Avenue 
Seattle WA 98104 

(206) 477-1513 



APP. 9

424 U .S.319 (1976), MSR provides significant assistance to this court in analyzing ttie 

2 question of whether counsel should be appointed to in this dependency action. 

3 The court is satisfied that a child in a dependency action has a significant private 

4 interest in the proceedings. In fact , most of the risks that that Supreme Court articulated in 

5 MSR are applicable in a dependency proceeding . That is, removal from home, the possibility 

6 of repeated placements in foster care and the dangers of being returned to an unsafe home 

7 with biological parents who are not tru ly ready to assume care of the child are most at play in a 

8 dependency -as opposed to termination -- proceeding. 174 at 16-17. The child 's ultimate 

9 interest in having (or not having) a relationship with his or her biological parent and extended 

10 family and the grim possibility that the child will remain a ward of the state until "aging out" are 

11 the only interests uniquely at play in a termination proceeding. 

12 The government interests, as articulated by the Court in MSR, are identical in 

13 dependency and termination cases and need not be elucidated here. 

14 The second factor- the risk of an erroneous deprivation of the public and private 

15 interest and the probable value , if any, of additional or substitute procedural safeguards-is the 

16 most fact-specific of the three Mathews facto rs.7 

17 It is unclear what additional value appointment of counsel for a child not yet 

18 nine years of age, would provide . Laura Clough, who has been-·s CASA since July 

19 2015, has been actively involved in s case . The expectation is that the mother will be 

20 in federal custody until July 2019. Ms. Clough has been forthright in explaining that -

21 wishes to live with his mother when she is released from prison and until then wishes to remain 

22 

23 7 The mother criticized Commissioner Llorens for commenting that there were ho particularly complex issues 
involved in  dependency. This simply is another way of stating that the risk of a wrong decision is low. 

- 9 Helen L. Halpert, Judge 
King aunty Superior Court 
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1 in his current foster placement. Ms. Clough has recommended alternative plans of 

2 guardianship and adoption , as the permanent plans f0r - . Although it is clear that Ms. 

3 Clough is somewhat leery of making this recommendation for guardianship, she is doing so out 

4 of deference to - ·s stated wishes to ultimately return to his mother. - s voice is 

5 not going unheard in these proceedings. 

6 In addition , under King County procedures, Ms. Clough is represented by counsel. 

7 Thus none of the barriers to accessing the court discussed in Professor Mandelbaum's article 

8 are present. Ms. Clough can , and has, filed motions, responded to motions filed by other 

9 parties and in all ways fully participated in the legal process. 

10 In her September 1, 2016 report, Ms. Clough indicated that - is slow to trust and 

11 to open up . He has had many adults in and out of his life since 2013, when his mother was 

12 first incarcerated . He does not like being "called out" as a foster child . An attorney would be 

13 one more person that would need to integrate into his life . 

14 The court sees no benefit to - in appointing counsel at this juncture . There is no 

15 alternative, at this point, to remaining a dependent child . Neither parent is available 

16 to care for him . His CASA is zealous in ensuring his well-being . Given the current posture of 

17 the case , it is unclear what counsel could contribute that a conscientious CASA represented by 

18 an attorney cannot. With or without counsel , would be in foster care .8 

19 That is not to say some children might not benefit from appointment of counsel. A child 

20 who is being subjected to frequent placement disruptions, who has complex mental ~alth 

21 needs, or who needs assistance in accessing supportive educational advices might benefit by 

22 

23 
8 The court declines to address whether the Mathews would require appointment of counsel if a termination 
petition is ultimately filed 

- 10 Helen L. Halpert, Judge 
King County Superior ourt 
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1 attorney9 . Simi larly, a child where reunification is on a shorter-time line may need particular 

2 legal assistance in understanding the court process. How.ever, none of these variables are 

3 now at play in - 's case. 

4 When all three Mathews factors are considered , the court is satisfied that due process 

s does not require appointment of counse l for- . 

6 Ill. Presumption of Appointment of Counsel 

7 The mother argues that, pursuant to MSR, 's liberty issues are at stake as he is a 

8 child removed from his mother's care . She thus argues that there is a presumption that 

9 counsel be appointed. Again, as recognized in Lassiter and MSR, there is no absolute federal 

10 due process right to the appointment of counsel. Even assuming that a foster child 's liberty 

11 interest is the type of interest that creates a presumption for the appointment of counsel, the 

12 court is still to we igh and balance the other three factors to determine if the presumption has 

13 been overcome . 

14 In Part 11 of this opinion , the court evaluated and balanced the Mathews factors and 

15 determined that counsel was not constitutionally required . In this analysis, the court , of course, 

16 considered the impact on children when they can no longer safely live with their parents-their 

17 "liberty interest ." For the reasons stated above , sadly, the only choice for - and his 

18 siblings is to be placed in foster care as dependent children . 

19 

20 

21 

22 

23 
9 This is not intended to be an exhaust ive list of the circumstances under which counsel might be constitutionally 
mandated. 

- 11 Helen L. Halpert, Ju lge 
King ounty Superior Comt 

516 Third Ave nue 
Seattle WA 98 104 

(206) 4 77 -1 13 
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ORDER 1 

2 The court has determined that is not entitled to the appointment of counsel at 

3 this time. The motion for revision is therefore denied . 

4 Signed electronically 

5 Helen L. Halpert, Judge 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

- 12 

~· 

Helen L. Halpert, Judge 
King C01.mty Superior Court 

516 Third Avenue 
Seattle WA 98104 

(206) 477-1513 
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10 
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14 
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16 
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18 
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• 

FHLED 
J(JNG COUNTY, WASHINGTON 

SEP O 1 2016 
SUPERIOR COURT CLERI( 

BY MARY TOWNSEND 
DEPUlY 

Superior Court of Washington 
County of King 

Juvenile Division 

IN RE THE DEPENDENCY OF: No. 14-7-01413-7 SEA 

ORDER ON MOTHER'S MOTION 
TO APPOINT COUNSEL FOR 
THE CHILD AT PUBLIC 
EXPENSE 

THlS MATTER, having come on before the court, and the court having reviewed the 

motion , declaration, heard argument of the parties, and being familiar with the records ) 
(\.....0., -\-k C.o v-,-\- ~ - y :,5",...,.r ·,---. u- ..r-S-v \ C!.-1,-, crt ¥'.-'-\.....\1.) 't · loo:+( 

and files herein, it is hereby: ~.......,,_ --\'k ~..,,.w.:.. ....... s " ~ 1 J,v~ s(? --h,._ '-'--\-v "' 1 

FOUND, ORDERED,ADJUDGEDandDECREED 

1. The mother's motion to appoint counsel for the child at public expense is denied. 

2. There is a CASA appointed to 

3. The CASA advocates strongly for - best interest. 

4. The CASA also informs of the court of - stated interest. 

ORDER ON MOTHER'S MOTION TO APPOINT 
COUNSEL FOR THE CHILD AT PUBLIC EXPENSE 

-Page 1-

Law Offices of Mackenzie Sorich, 
PLLC 

3418 NE 651h ST, Ste. A 
Seattle, WA 98115 

Main/fax (206) 336-9195 
sorichlaw@gmail .com 
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22 · 

23 

5. The CASA has a lower case load than an attorney for the child would, and 

therefore is able to spend more time with ~ nan attorney could. 

6. There is no evidence that - has desires that are not being met. 

7. No decisions are being made today that an attorney for ~ ould have an 

effect on. 

8. The facts In this case are not .so unusual or compelling to require an attorney for 

at this time. 

9. All previous orders remain in full force and effect except as modified above. 

DATED this ( day of September, 2016. 

Presented by: 

er, WSBA # 42966 
e Mother 

ary Brown, WSBA # 3,'l,2. 1 
As istant Attorney General 

ORDER ON MOTHE=R'S MOTION TO APPOINT 
COUNSEL FOR THE CHILD AT PUBLIC EXPENSE 

Law Offices of Mackenzie Sorich, 
PLLC 

3418 NE 651h ST, Ste. A 
Seattle, WA 98115 

Main/fax (206) 336-9195 
sorichlaw@gmall.com 
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I 

April Riv~ra, WSBA # ::).. \ ~ '-l \ 

Attorney for CASA 

ORDER ON MOTHER'S MOTION TO APPOINT 
COUNSEL FOR THE CHILD AT PUBLIC EXPENSE 

-Page 3-

l 

Law Offices of Mackenzie Sorich, 
PLLC 

3418 NE 651
h ST, Ste. A 

Seattle, WA 9811 5 
Main/fax (206) 336-9195 

sorichlaw@gmail.com 
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OKing West OOICW 
~White Center OMLK 
OKing East OKing South 
0Adoptions/BRS 

SUPERIOR COURT OF WASHINGTON 
COUNTY OF KING, JUVENILE COURT 

Dependency of: 

DOB: 

DOB: 

l!PIIIIIIII 
DOB: 

Minor Children . 

The court will hear disposition interim review 
E:linitial progress review hearing on <'1 I 1'-

FILED 
KING COUNTY, WASHINGTON 

SEP -· 5 2014 

SUPERIOR COURT CLERK 
BY LONNIE BERGER 

DEPUTY 

No: 4-7-01414-5 SEA 
14-7-01411-1 SEA 

C,4-7-01413-7 SEA=:) 
14-7-01415-3 SEA 
14-7-01416-1 SEA 
14-7-01408-1 SEA 

Order of Dependency as to Mother 
(OROO) 
~ Agreed as to C8J mother D father D other 
D Contested as to D mother D father O other 
D Default as to O mother D father D other 
0 Dismissed (ORDYMT) 4.1 
D Clerk's Action Required. Paragraphs 4.1, 4, 
3, 4_6 (EDL), 4. 7 

dependency r~ permanency planning 

Room/Department: , loc ted at: 
at '< J Jc> ~ m. at: Juvenile Court, 

0 1211 East Alder Street, Seattle, Washington 

I. Hearing 
1.1 Petition: A petition was filed by ~ DSHS D Licensed Child Placement Agency 

0 Other alleging that the above-named children are dependent, and the court held a 

hearing on 

1.2 Appearance: The following persons appeared at the hearing : 
D Mother, D Mother's Lawyer, James W. Daugherty 

D Father D Father's Lawyer 
D Child, D Child's Lawyer, Ken Bromet 
D Child , ~ Child 's Lawyer. Alexandra Narvaez 

Or of Dependency as to the Mother 
(OROD) • Page 1 of 14 
WPF JU 03.0400 (712013) - JuCR 3.7; RCW 13.34.030, 10, . 120. 30, 132 



APP. 17

1.3 

0 

0 
0 

Child, -----
~ 

Child's
~

\.-.-y & 
DS~S/Supervising Agi n§ ~ 

~ 

Child's Lawyer, Chorisia J., Folkman 
GAUCASA's Lawyer {:.. , v(...\.,-

Agency's Lawyer, Jasmir,e I<. Alonso , z_ I 6, .,..0 '-\ 

TaU~(asto ~
 

and .-,Jwi l t,1. N "1::W.S 
DSHS/Sup:rv1sing Arnciio~ C f>~h'w-.. 

~ e~
asto 

· -~~~~ntative 
O Current Caregiver 

Interpreter for O mother O father O Other __________ _ 

0 other _ _ _ _ ___ _ Basis: D The court heard estimony l8l The parties~ ub 1tted a re,..
ed order. 

1:81 The children are 12 years old or older (as to 
, 

Jr., and 

cg C fl g ) and the court made the inquiry required by 

RCW 13. 4.100(6). 

II. Findings 

Except where otherwise indicated, the following facts have been established by a preponderance of 

evidence: 

2.1 Children's Indian status: The petitioner t?:<;J has O has not made a good faith effort to determine whether the children are 

Indian Children. 

0 

Based upon the following, the children may be Indian children as defined in RCW 

13.38.040, and the federal and Washington State Indian Child Welfare Acts may apply to 

these proceedings: The mother has re o ed herokee and Blackfe ancestry and that 

~~:::~~:!re~~ =~~~~~~~ - e alleged fathe;h~ father 
. 1111f ports 

VJ do not claim Native American ancestry . The Nativ merica£ ncestry of the 

other fathers/alleged fathers is unknown. The Department will continue to investigate. 

Based upon the following, the children are Indian children as defined in RCW 13.38.040, 

and federal and Washingto{l State Indian Child Welfare Acts apply to this proceeding: 

0 The facts establish by clear, cogent and convincing evidence, including the testimony 

of a qualified expert witness, that continued custody of the children by the O mother 

0 father D Indian custodian is likely to result in serious emotional or physical 

damage to the children. 0 DSHS/Supervising Agency made active efforts by actively working with the parent, 

parents, or Indian Custodian to engage them in remedial services and rehabilitative 

programs to prevent the breakup of the Indian family beyond simply providing 

referrals to such services, but those efforts have been unsuccessful. 

O The petitioner D has O has not provided notice of these proceedings as required by 

RCW 13.38.070 and the federal Indian Child Welfare Act to all tribes to which the 

'.)r of Dependency as to the Mother 
OROD) - Page 2 of 14 VPF JU 03.0400 (7/2013) • JuCR 3.7; RCW 13.34,030 , .110, .120, 130, .132 



APP. 18

2 .2 Facts: 

petitioner or court knows or has reason to know the children may be members or eligible for membership. 

0 Facts establishing dependency have not been proved. 
(81 The following facts es abllsning dependency have been (8J agreed upon O proved: 

1 The mother of the children 1s 
- alleged father is 

md is on the birth certificate. the birth certificate. fa certificate. father Is ala alleged father 1s 

2. I is currently incarcerated at t e Dublin Federal Corrections Institution .in California on weapons and drug charges. She is scheduled to be released in 2019. 
3. 

4. Ms. Murray then se t three of he children, all3nd o live with a different family friend, Clenten Terrell, in October 2013, 5. The Department of Children and Family Services (DCFS) received an intake on 5/22/201 4 alleging that sustained injuries from being beaten w ith an exte sion cord by his caregiver, Clenten Terrel!. The intake also alleged that Mr. Terrell consistently engages in discipline such as hitting the children with a closed fist, requiring thousands of push-ups, as well as emotional abuse and requiring the ch--·Jdren to either . without food or eat food off of the floor. The intake identifies victims as and ; it identifies the subject as Clente Terrell. The mother ware o his abuse. 

6. Law Enforcement responded to see • and n the home of their 18-year-old sister and a family friend, Tina Terry. Law Enforcement did not issue protective custody for the children, but assessed these three children to be safe in the care of their sister and Ms. Terry. 

7. DCFS conducted initial face to face investigative interviews withlllllllllllllll, - and . - had injuries on his arms, left shoulder, and ~ and reported ~ ries were sustained by being beaten with an extension cord by Mr. Terrell. -" and - report to have been present for this beating and their narrative reports are consistent. Medical consultation has been requested regarding these injuries and a Law Enforcement investigation is occurring concurrent to the Child Protective Services investigation. 

8. At a Family Team Decision Meeting on 5/27/2014, concerns were reported that Ms. Murray and Mr Terrell frequently remind all of ~ ·s children that they are not "real family" and that the caregivers do not~are of them. There were allegations of preferential treatment of the caregivers· biological children over the children in their temporary custody. It is not known whether Ms. Murray will pass a criminal background check. 

Or of Dependency as to the Mother 
(OROO) • Page 3 of 14 
WPF JU 03.0400 (7/2013) - JuCR 3.7; RCW 13.34.030, . 110, , 120, . 130, .132 
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9. and had previously been participating with Catholic Community Services case management and wraparound services. T hey ceased participating due to their prior caregiver faili ng to sign an authonzation 

10. The Mother, is currently jncarcerated in federal prlson on felony drug and weapons charges. The mother has prior crim inal history for assault from 1999, and manufacture of a controlled substance, robbery and burglary from 1989 and 1990. According to the information obtained by the Department. the Mother's anticipated releas~ date ls July 2019. However, the mother reports lhat she could be released as early as 2016. 

2.3 Statutory Basis: [8l The children are dependent according to RCW 13.34.030, in that the children: 
D (a) has been abandoned, as defined in RCW 13.34.030; D (b) is abused or neglected, as defined in Chapter 26.44 RCW, by a person legally responsible for the care of the children; and/or l8J (c) have no parent, guardian or custodian capable of adequately caring for the children , such that the children are in circumstances which constitute a danger of substantiaJ damage to the children's psychological or physical development. 

2.4 Placement: 
D If the court schedules a separate disposition hearing, the children should remain in the placement and care authority of DSHS/Supervising Agency pending further order of the court. 

0 The children should be placed or remain in the home of the D mother D father D legal custodian D guardian . 

~ 12] It is currently contrary to the children 's welfare to return home. The children should be placed or remain in the custody, control and care of~ DSHS/Supervising Agency D a relative ~ an other suitable person for the following reasons: 

IZI there is o parent or guardian available to care for the ch'ldren, and/or D the parent or guardian is unwilling to take custody of the children; and/or D the court finds by clear, cogent and convincing evidence that a manifest danger exists that the children will suffer serious abuse or neglect if the children are not removed from the home, and an order under RCW 26.44.063 will not protect the children from danger. 

The chrldren should be placed or remain in: D Relative placement. 
~ Placement with a suitable person and this placement is in the children's best interests 
D Adoptive parent or other person with whom the children's siblings or halt-siblings live. 
13:J Licensed care if suitable adults are no longer willing or able to be an appropriate placement option: 

D 

Or of Dependency as to the Mother 
(OROD) - Page 4 of 14 

pending completion of DSHS/Supervising Agency investigation of 
relative plc1cement options. 

WPF JU 03.0400 (7/2013) - Ju CR 3.7; RCW 13.34.030, .110 . . 120, . 130, . 132 
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r8] because there is no relative or other suitable person who is willing, 
appropriate, and available to care for the children, with whom the 
children have a relationship and is comfortable. 

D because there is reasonable cause to believe that relative placement 
would jeopardize the safety or welfare of the children; and/or hinder 
efforts to reunite the parent(s) and children. 

D The children are Indian children as defined in RCW 13.38.040, and this 
placement complies with the placement priori ties i RCW 13.38.180, and 25 

U.S.C. § 1915. c.o ~ lJ V'\...C-t rn,.k 
2.5 Reasonable Efforts: ~ ~ ~ 

r8] DSHS/Supervising Agenc~ ~ reasonable efforts to prevent or eliminate the need for 
removal of the chil9rentfc'f~,t~ children's home; g, ,t t~&bfigi:ti >t<Q~ft1t • -1..- (', { • 
because: +\.Jc.~.· ~ ('flMOf'L ~+"-' pr•O('~+,l•~ 
[8J The health. safety, and welfare of the children cannot be adequately protected in the ~~ 

, home. ~ 
Specific services have been offered or provided to the parent(s), guardian or 
legal custodian and have failed to prevent the need fo1 out-of-home placement and we.-.r 
make it possible for the children to return home. The following services have been 1 ',-..c..w-c1'.A-~ 
offered or provided to the children and the children's parent(s), guardian or legal , _ I 
~ odian: o_+-ecl, 
~ as listed in the social study (ISSP); and/or 

0 housing assistance, if applicable. 
0 The whereabouts of the D mother D father O alleged father O guardian or 

0 legal custodian are unknown. 
0 Additional Reasonable Efforts Findings: 

D Reasonable efforts are not required at this time to attempt to reun ify the children with their 
parent(s), guardian or legal custodian because: 
0 The children have been abandoned. 
D Aggravated circumstances exist and reasonable efforts are not in the children's 

best interests, as determined by clear, cogent, and convincing evidence. In 
determining whether aggravated circumstances exist by clear, cogent, and 
convincing evidence, the court considered and found: 

D that the following factor(s) listed in RCW 13.34. 132, exist: 

D other: 

D The court ordered the children removed from the home pursuant to RCW 
13. 34 .130( 1 )(b), and DSHS/Supervising Agency has recommended that a petition be 
filed seeking termination of the parent-child relationship between the children's D mother 
D father and the children. Because of D abandonment of the children and/or D the 
existence of aggravated circumstances as set forth above, fil ing of a termination petition 
is in the children's best interest and DSHS/Supervising Agency is not required to make 
reasonable efforts to reun ify the family. 

Or of Dependency as to the Mother 
(OROO) - Page 5 of 14 
WPF JU 03.0400 (7/201 3) . JuCR 3.7: RCW 13.34.030, . 110, .120, .130, .132 
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2.6 Sibling contact: NIA. The children are currently placed together w ith a suitable adult 

placement. 
0 If disposition is heard separately, reserved pending dispositional hearing. 

D The court ordered the ch ildren removed from the home and it Dis O is not in the 

children's best interest to be placed with or to have contact or visits with these siblings 

(which could include step-siblings if_ t ere is a pre-existing relationship and the children 

are comfortable wi th the step-siblings) : 

and, a) the court has jurisdiction over the ch ildren listed above or the parents of the 

children for whom there is no jurisdiction are will.ing to agree; and b) there is no 

reasonable cause to believe that the health, safety, or welfare of any child would be 

jeopardized or that efforts to reunite the parent and children would be hindered by 

placement. contac or visitation. 

2. 7 Children's school: 

2.8 

0 If disposition is heard separately, reserved pending dispositional hearing. 

IZl The court found that the children should be removed from the home pursuant to RCW 

13.34.130(1 )(b) and placed into out-of-home care. A placement that allows the children 

to remain in the same school d istrict (Ballard High for e or she attended prior 

to he start of the dependency proceeding [81 is O is not practical and ~ is D is not in 

the children's best lnte ests. 

cgJ The children, ·- · an meet the criteria for appointment of an 

educational liaison. DSHS/Supervising Agency recommends that the court appoint (name) 

Katie Higgins as the children's educa onal liaison. 

Other· 

181 

D 
(8J 

0 

(81 The parents are not able to serve as he educational liaison because: Mother is 

incarcerated in federal prison out of state. The children all have different fathers, some of 

whom are whereabouts unknown or reside out of state. The children are all placed 

together with Ms. Higgins, who should be responsible to serve as the educational liaison for 

all of U,e childre 

The parent or guardian/custodian was informed of the right to appear tn court for 

presentation and entry of this agreed order of dependency. 

The parent or guardian/custodian appeared before the court for entry of this order. 

The parent or guardian/custodian waived his/her right to be present in court for entry of this 

order by submitting the attached Waiver of Right to Appear In Court. 

The parent or guardian/custodian had actual notice of the right to appear before the court 

and chose not to do so after stipulating to this agreed order. The other parties to the order 

have appeared and advised the court of the parent's/guardian's knowledge of the right to be 

present for entry of the stipulated order, and his/her understanding of the legal effects of this 

order as set forth in RCW 1.3.34.110. 

The Court finds: 

1. The parent or guardian/custodian understands the tem,s of the order he/she signed, 

including his/her responsibility to participate in remedial services in the below dispositional 

order. 
2. The parent or guardian/custodian understands that entry of the order starts a process that 

could result in the filing of a petition to terminate his/her parental rights if he/she fails to 

Or of Dependency as to the Mother 
(OROD) - Page 6 of 14 
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3.1 

comply with the terms of the dependency or dispositional orders or fails to substantially 
remedy the problems that necessitated the children's out-of-home placement. 

3. The parent or guardian/custodian understands that entry of this agreed order of dependency 
is an admission that the children are dependent with the meaning of RCW 13.34.030. The 
parent or guardian/custodian understands that he/she will not have the right to challenge this 
determination in a subsequent proceeding. 

4. The parent or guardian/custodian knowingly and willingly stipulated and agreed to entry of 
this order and did so without duress, misrepresentation or fraud by any other party. 

Ill. Conclusions of Law 

Jurisdiction: The court has jurisdiction over: 
0 the child 0 
0 the fathers/alleged fathers D 

the mother 
the guardian or legal custodian 

3.2 Notice: 
The following have received timely and proper notice of these proceedings: 
The 0 mother D father D guardian or legal custodian 0 chi ld if 12 or older. 
~ The child is 12 or older and was notified that he/she may request an attorney. 

3.3 Default: The following have failed to appear and a default order has been entered: 
D The D mother D father D guardian or legal custodian. 

3.4 Dependency: 
D The children are not dependent and the matter should be dismissed. 
0 The children should be found dependent pursuant to RCW 13.34.030. 

3.5 Termination petition: DA termination petition should be fi led pursuant to RCW 13.34.132. 

3 .6 Other: 

IV. Order 

4.1 Dependency: 

4.2 

D The children are not dependent and the matter is dismissed. 
0 The children are dependent pursuant to RCW 13.34.030 D (a) D (b) l:gJ (c) . 

Social study: 
0 DSHS/Supervising Agency has conducted a social study, a report of which was filed and 

provided to the parties. 
D DSHS/Supervising Agency has not conducted a social study and shall return a report to 

the court and to the parties on a timely basis. 

Disposition hearing: d, 
0 t)isposition bQaFiA~ .,e! eeer1 he!~. (),. 
D A disposition hearing is set for the date a time on page one. 

Or of Dependency as to the Mother 
(OROD) • Page 7 of 14 
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4.4 Placement: 
D If disposition is heard at a later date, the children shall remain in the placement and care 

authority of DSHS/Supervising Agency pending further order of the court. 

0 The children shall be placed or remain in the home of the D mother D father D legal 

custodian O guardian. 
Subject to the following conditions: 

The children are placed in the custody, control and care of DSHS, which shall have the 

authority to place and maintain he children in: 

D Relative placement with [name]. 

18] Placement with suitable adult placements, Tina and Kevin Terry ( 

; Katie Higgins ( ). Mike Knowles is approved as 

respite for the three oldest boys. The Department shall explore other possible respite 

options. 
D The home of an adoptive parent or other person with whom the children's 

siblings or half-siblings live. 
18] Licensed care If suitable adults are no longer willing or able to be an appropriate 

placement option: 
0 pending completion of OS HS/Supervising Agency investigation of relative 

placement options. 
[:8J because there is no relative or other suitable person with whom the children 

have a relationship and who is wil ling, appropriate and available to care for 

the children. 
D because there is reasonable cause to believe that relative placement or 

placement with a proposed other suitable person would jeopardize the safety 

or welfare of the children and/or hinder efforts to reunite the parent(s) and 

children. 

Absent good cause, DSHS/Supervising Agency shall follow the wishes of the natural 

parent regarding the placement of the childre in accordance with RCW 13.34.260. 

D The children are placed into the custody, control, and care of; 

0 a relative, (narne(s)), without 

supervision of this placement by DSHS/Supervising agency. 

D an other suitable person: (name(s)), 

without supervision of this placement by OSHS/Supervismg agency. 

D OSHS/Supervising Agency is authorized to place the children with a relative who is 

w illing, appropriate and available, with prior reasonable notica to the parties, subject to 

review by the court. 
0 The ordered placement ·s subject to the following placement conditions. 

4 . 5 Services: 
0 If disposition is heard separately. reseNed pending dispositional hearing 

rgJ Services for the parents/guardians/legal custodians entered pursuant to RCW 13.34.130 

(any evaluation must comply with RCW 13.34.370]: 

D see attached service plan. 

Or of Dependency as to the Mother 
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C8l as fol lows: 

Evidence-based age appropriate parenting classes at provider approved by 
Department 

• The parent's compliance with parenting classes will be evaluated based on oral and 
written reports from provider; consistent attendance and completion of parenting class 
and demonstration of knowledge of parenting skills at visitation; and no CPS referrals. 

• Parent shall contact service provider and complete all requirements for enrollment in the 
next available class within 30 days of entry of this order. Service to be completed 
consistent with program requirements. Parent is responsible for providing written 
documentation of completion to Department. 

• If available, the parent shall participate while incarcerated and sign releases of 
information for the Depc1rtment. 

• If the program the mother is participating in while incarcerated is not accepted by the 
Department, the Department may set a motion, 

Drug/alcohol evaluation and follow treatment recommendations 

• The parent's compliance shall be based upon making the initial appointment, completing 
all steps necessary to complete the evaluation, and enrolling in and successfully 
completing any recommended treatment program. Progress will be verified by reports 
from the service provider. 

• The evaluation shall be completed while the mother is incarcerated if it is available. If 
this service is not available while the mother is incarcerated, then she shall participate 
within 30 days of her release from incarceration and completed as recommended by the 
treatment provider. 

• If available, the parent shall participate while incarcerated and sign releases of 
information for the Department. 

• If the program the mother is participating in while incarcerated is not accepted by the 
Department, the Department may set a motion. 

Parenting assessment and follow all recommendations 

• The parent's compliance with the assessment will be evaluated based upon the parent's 
cooperation in selecting a mutually agreed upon provider in a timely fashion; the 
participation in and cooperation with the assessment in a timely fashion; and the 
compliance with recommended services, if any. The assessment may Include direct 
observation of the parent and child together, a parenting and family history, collateral 
contacts, review of records and standardized testing. 

• The assessment is to be scheduled by the parent within thirty (30) days of identifying a 
mutually agreed upon provider. The assessment is to be completed wit in ninety (90) 
days of the date of this order, as allowed by the schedule of the pr-avider Any services 
recommended are to be initiated promptly. 

• The Department shall pay for the assessment. 
• 

0 0epartment recommends the mother participate in DV support services. 

Cooperate with the establishment of paternity as to - and -

Or of Dependency as to the Mother 
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4.6 

• Parent is to contact Family Support Division of King County Prosecutor's Office at King 
County Courthouse, 516 3rd Avenue, Seattle, WA 98104, telephone (206) 296-9020 
OR 610 W. Meeker Street. Suite 203, Kent, WA 98032, telephone (206) 296~9595, and 
provide child(ren)'s name and dependency cause number(s). Parent shall attend 
paternity interview if requested . 

• Parent's compliance with above requirement wi ll be evaluated based on their 
cooperation with the prosecutor's office; appearance and cooperation in the patern ity 
action: and participation in genetic testing if necessary. Service shall b e deemed 
completed upon entry of a final court order detem1ining patemlty. Parent shall keep the 
Department apprised of status of parentage action. ~t.4 

• While mother is incarcerated out of state, she will not be able to comply except to accept 
calls from the Prosecutor's Office and to provide a swab ,r she is on furlough in • ~ . ~ 
Washington State and if thts is coordinated by the Department. v <.2,SS~ 

DSHS/Supervising Agency sh~II provide and the children shall artic1 ate in the followin ~~',,_\ooj ~,,_v• examinations. evaluatioJs~ces: /J._;j_r _,~ 
The child ren's medica!AiJsychological edu P 
be met while in care. Counseling for , '-" 
Catholic Community Services or equivalent for 

D 
[81 

4 . 7 Visitation: 
0 If disposition 1s heard separately, reserved pend·ng dispositional hearing. 

(8J The specific visitation plan betvv'een the chifdren and mother shall be: 
D as set forth in the visitation attachment. 
~ as follows: 

The mother shall have weekly liberal telephone contact with-- and
as arranged with DCFS and/or the children's plac-ernent. 

The mother may have telephone contact with - · - and- at the 
youths' discretion. 

If the mother is able to visit on a furlough, liberal superv ised by DSHS or its designee, 
coordinated by caretakers and DCFS. 

Visitation between the mother, 
expanded upon consultation with CASA 

Or of Dependency as to the Mother 
(OROO) • Page 1 0 of 14 
WPF JU 03.0400 (71201 3) - JuCR 3.7; RCW 13.34 .030, .11 0, .120, .130, . 132 
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The specific plan for visitation or contact between the children and children's siblings shall 

be: 
D as set forth in the visitation attachment. 

IZl as follows: at least twice per month. Phone contact with the mother may occur during 

these visits. 

4.8 Restraining Order: 
D The court entered a separate restraining order pursuant to RCW 26.44.063. 

4.9 Parental Cooperation: . 

[gl The parents shall cooperate with reasonable requests by DSHS/ Supervising Agency and 

provide DSHS/Supervising Agency with income and asset information necessary to 

establish and maintain the children's eligibility for medical care, evaluations, counseling and 

other remedial services, foster care reimbursement, and other related services and benefits. 

4.10 Health Care: 
DSHS/Supervising Agency with custody of the children shall have full power to authorize and 

provide all necessary, routine and emergency medical, dental, or psychological care as 

recommended by the child ren's treating doctor or psychologist, subject to review by the court, as 

needed. 

4.11 Release of Information: 
All court-ordered service providers shall make all records and all reports available to DSHS, 

attorney for DSHS, parent's attorney, the guardian ad !item and attorney for the children. Parents 

shall sign releases of information and allow all court-ordered service providers to make all records 

available to DSHS and the guardian ad litern or attorney for the children . Such information shall 

be provided immediately upon request. All information, reports, records, etc., relating to the 

provision of, participation in, or parties' interaction with services ordered by the court or offered by 

OSHS may be subject to disclosure in open court unless specifically prohibited by state or federal 

law or regulation. 

4.12 Reports: 
DSHS/Supervising Agency shall submit a report for the next review hearing to the court and to 

the parties in a timely manner. 

4.13 Termination Petition: 
D Due to O abandonment of the children and/or D existence of aggravated circumstances as 

found by this court, filing of a termination petition is in the children's best interests and 

OSHS/Supervising Agency is not required to make reasonable efforts to reunify the family. DSHS/ 

Supervising Agency shall file within days a petition to terminate the parent-child relationship 

between the children's D mother D father and the children. A permanency planning review hearing 

shall be held within thirty (30) days. 

4.14 All parties shall appear al the next scheduled hearing (see page one). 

4. 15 0 Other. 

Or of Dependency as to the Mother 

(ORODI - Page 11 of 14 
WPF JU 03.0400 (7/2013) • JuCR 3.7; RCW 13 34.030, .110, .120, .130, .132 
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The permanent plan for the children s to return home to the ~ mother D father O other: 

l8J DSHS is authorized to consent o travel by the children with heir licensed foster 

parent/relative caregiver/other suitable person placement for up to two weeks to other states 

within the United States. If the travel will interfere with scheduled visits between the children and 

a parent, DSHS shall give 1 O calendar days· otice to that parent so that a plan for make-up visits 

can be made. The licensed foster parent/re ative caregiver/other suitable person placement may 

consent to emergency medical and dental care during hese trips. 

Dated:----- - - ---- - - - -

Presented by: 

Ass ant Attorney General 

ws A #"3~(377" J:l Si.+ 

Judge/C 1. as: i II loner 

Notice: A petition for permanent termination of the parent-child relationship may be filed if the 

children are placed out-of-home under an order of dependency. (RCW 13.34.180.) 

Copy Received; Approved for Entry; Notice of Presentation Waived: 

Mother 

CRYSTAL KILMER 
Children's CASA 

Child 

Or of Dependency as to the Mother 
(OROD) - Page 12 of 14 

JAMES C. DAUGHERTY WSBA # 33332 

Mother's Lawyer 

/} __ ..---,_ __ _ 
/ 0 · 

tORI lr<Vvir:3' ~..,:_ \ WSBA # :) \Jl ..... , 
CASA's Lawyer ?-; .,--.. 

KEN BROMET WSBA # 

Child's Lawyer 

WPF JU 03.0400 (7/201 3) • JuCR 3.7: RCW 13.34.030, .110, .120, .130, 132 
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Child 

Child 

DSHS Social Worker 
(as to 

-ROMY ~ARCIA- $M\e. ~~1'l~""
DSHS Social Worker 
(as to 

EXA DRA NARVAEZ 

~jl~ed;d~BA # 38591 

Child's Lawyer 

E ALONSO 

AGREED DEPENDENCY/DISPOSITIONAL STATEMENT 
WAIVER OF RIGHT TO APPEAR IN COURT FOR PRESENTATION 

AND ENTRY OF AGREED ORDER OF DEPENDENCY 

Or or Dependency as to the Mother 
(OROD) · Page 13 of 14 
WPF JU 03.0400 (7/201 3) • JuCR 3.7; RCW 13.34 .030, .110, .120, .130, .132 
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tf'the father, mother or legal guardian/custodian agrees to dependency and desires to waive presentation 

and not appear in court for entry of this order, the fo llowing certification shall also be signed. 

The undersigned declares that: 

I have read or been told the contents of this Agreed Order of Dependency and Disposition, and I 

agree that the order is accurate and should be signed by the court. I understand the terms of the order 

being entered, including my responsibility to participate in remedial services as provided in the 

dispositional order. 

I understand that entry of this order starts a process that could result in the filing of a petition to 

terminate my relationship with my child ren if I fail to comply with the terms of this order and/or I fail to 

substantially remedy the problems that caused the children's out-of-home placement. 

I understand also that entry of this order is an admission that the children are dependent within 

the meaning of RCW 13.34.030 and it shall have the same leg·a1 effect as a find ing by the court that the 

children are dependent by at least a preponderance of the evidence. I understand that I will not have the 

right in any subsequent proceeding to challenge Qr dispute the fact that the children were found to be 

dependent. 

I stipulate and agree to entry of this order, and do so knowing ly and wi llingly without duress, 

misrepresentation or fraud by any other party. 

I certify under penalty of perjury under the laws of the state of Washington that the foregoing is 

true and correct. 

Children's Mother 

Or of Dependency as to the Mother 
(OROD) - Page 14 of 14 

Date/Place of Signature 

WPF JU 03.0400 (712013) - Ju CR 3.7; RCW 13.34.030, 110, .120, .130, 132 
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Mother 

CRY ST AL KILMER 
Children 's CASA 

Ch[ld 

Child 

TATIANA POPOV 

DSH ~ 
(asto~ 

ROMY GARCIA 
DSHS Socia l Wor1<er 
(as to 

Or of Depel'ICMnG')' •• to th& Mother 

(OROO) - P.-g• 13 ol 14 

JAMES C . DAUGHERTY 
Mother's Lawyer 

ALEXANDRA NARVAEZ 

Child's Lawyer 

CHORISIA J. FOLKMAN 
Child's Lawyer 

JASMINE ALONSO 
DSHS' Attorney 

WPF JU OJ.0-400 (7n 01J) - JuCR 3.7; RCW 13.34.030, . 110, .120 . . 1~ . . 132 

WSBA #33332 

WSBA # 

WSBA # 38591 

WSBA#39677 
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The permanent plan for the children Is to return home to the 181 mother O father O other: 

t8'J OSHS Is authorized to consent to travel by the children with their licensed fa.star 
parent/relative ~reglver/other sultable person placement for up to two weeks to other states 
within the United States. If the trave, will Interfere with scheduled visits between tha ehlldten and 
a parent, DSHS shall give 10 calendar days' notice to that parent so that a plan for make-up visit& 
can be made. The licensed foster parent/relative caregiv9f/other suitable person placement may 
consent to emergency medical and dental care durl;iing thes ps, ~ / " 

Dated: ~~.~~5,~/t.j ___c~ ~ ~ -Ju-d~e-f6..fe.aM.::M_,;:ile111:;•i;;::;OaR""'•r...;._ ___ ..;:,,.. __ _ 

Presented by: 

JASMINE K ALONSO 
Assistant Attorney General 
WSBA#396n 

NoUce: A petition for permanent termlnaUon of the p;nent-chlld relationship may be filed If the 
chlldren are ptaced out-of-home under an order of dependency. (RCW 13.34,180.) 

Copy Received; Approved for Entry; NoUce of Presentation Waived: 

CRYSTAL KILMER 
Children's CASA 

Or of Dop11ndency .. to ttie Mother 
(OROOI • Page t2 Qf 14 

JAMES C. DAUGHERTY 
Mothe(s Lawyer 

LORI IRWIN 
CASA's Lawyer 

KENBROMET 
Cb Id's &.Jwyer 

WPF JU 03.0,400 (712013) -JuCR 3.7; RCW 13.34.030, .110, .1:W, .130, .132 

WSBA#33332 

WSBA # 

WSBA # 
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If the father, mother or legal guardian/custodian agrees to dependency and desires to waive presentation 
and not appear in court for ent,y of this order, the foUowlng certification shall also be signed. 

The undersigned daclares that 

1 have read or been told Iha contents of this Agreed Order of Dependency and Disposition, and I 
agree that the order Is accurate and should be signed by lhe court l understand the terms of the order 
being entered, Including my reaponslblllty to participate In remedial services es provided In the 
dispositional order. 

I undersland that entry of this ordar stattt a process that could result In the filing of a pelitlon to 
terminate my relationship with my children If I fall to comply with Ula terms of U'lls order and/or I fall to 
substantially remedy the problems that caused the children's out-of-home placement. 

I understand also that entry of lhis crder Is an admlsslcn that the children are dependent within 
the meaning· of RCW 13.34.030 and It shall have the same 1eg·a1 effect as a finding by the court lhat the 
children are dependent by at least a preponderance of the evidence. I understand that I wlll not have the 
right In any subsequent procaedlng t.o ctlalfenge or dispute the fact that the children were found to be 
dependent 

l sllpulata and agree to entry of lh.s order, and do so knowingly and w1Ulngly without duress, 
misrepresentation or fraud by any other party. 

I certify under penalty of perjury under the laws or Che state of Washington that the foregoing Is 
true and correct. 

Or of Dependency as to lhe Mother 
(OROD) • Page 14 of 14 

&-28/L/ DdJL1J( 1CI+ 
Dale/Place of SlQni!.ture 

WPF JU 03.0400 (7/2013) • JuCR 3.7; RCW 13.34.030, .110, . 120, .t30, .132 . . 
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AGREED DEPENDENCY/DISPOSITIONAL STATEMENT 

WAIVER OF RIGHT TO APPEAR IN COURT FOR PRESENTATION 

ANO ENTRY OF AGREEO OROEROF OEPENOENCV 

II the laU1er. Jl\other or legal ouardianlcustocian agrees \o dependency and desire:, to woive presantahon 

.1nd 1101 .ippear in oour1 for entry of this order, the fofloWing Olrti ~ UO!\ shoP also bo signed. 

he unde~ned de<.lares lhal: 

l 11nve read or b!)en 101ci the contents of lh1s Agreeo Order ol Dependency and Disposition. aod 1 

,.,woe that 1no order is acc:urate and sho uld be signed by the coun. I umlerslartd the tonns or the ardor 

!H)in;i ontered. including rny responsibility lo pnrticipote in remedial seNlcas as providod in the 

oispos1t1onal order. 

I under~tand that entry of this order stans a process lhat could result 111 111e fil ing of a pe~bon to 

:, rn111utc my relat1onsh1p wllh my d11ldren if I fail lo comply w.'111 the lerrns of lhis ardor and/or I fail to 

:aJbsl:mlin lly rnrnedy lhc problems th111 cauSfld the children's out-ol·home placarnant. 

I undurstand .,lso that entry of this order 1s an admiss10n that lhc ctiildren are dependant w1tn1n 

lhe I nuaning of RCW 13.311.030 and It st,all have the samtJ legul offoct as a finding by lhe coun that tho 

c!11!ore11 am dopende111 by al least o prepomlcrana:i of the cv1denco. I understand that I win nol have lhe 

rig h1 111 any ,u1llsequont proceeding to challenge or dispute the I.id lhal tha children l'<ere IOlllld to lle 

IIC~tllltltmt. 

1 stipulate ano agree to entry of mis order • .ams dO so i..nowlogly and willingly without oures 

11 1is1ep1nsentn1ion or rrnud hy 11ny other par1y 

I curtily un\ler oen;111y of rcqury undc the laws ol lhe s1a10 of West,inglon 111at tile foregoing LS 

lruc: u110 corrc:cl. 

or of O(tpen,doncy n~ tc> tho Mot nor 
(OROO) - ? .i:;n H :-;! 1-1 

8-1r .-· 1 l.1 1M~'l_ , '- ·1-1-
Dato,Ploco o f Signature 

\'IPFJIJOJ.0400111201'\J•JL,Cfl.)l, Rr;w IJ 3>0:lv. ri ::i, t . )0 IJ1 
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~ OSHS 1a au1hortzed to coneent to nva br the children wtttt u.. DcenNcl tosw 
pnn~ ~/other IUbble pnon plaolrnent fat up to two WNb to otMf' ltatel 

wtllln the United Sta•. If the nwl wVJ 1""'19fe wtllh IChedutld ~ ~ the chlclren and 

I pnnt. OSHS lhd QM 10 c:•ndlr dllyt' nata ID that perent 10 Chit a pan for rnlkHp ~ 
cen t>e made. The UclnMd foltar' paiw,UraWNe caregwtalhlt sultabl9 peraon pleclment may 

conNnt to emeige1 ~ medlcal and dantal care dumg theM ~ 

Oallld: ------------

JASMINE K. ALONSO 
Aallsant Atlomey o.n.at 
WSBAt39077 

Noace: A petltJon b permanent 1fflnlndOn tA the pe1"9nt-d\Jld ,•tlouehlp may be flied If the 

children arw placed out-of-home under an order of depencMne:y. (RCW 13.34.180.) 

Copy Recetvect. Apptoyed for Entry; Nob of P-NMntation Waived: 

JAMESC.OAUGHeRTY 
Mollw'I l.awytr 

A _/L---· 

WS8Af33332 

CRYSTAL l<JLMER 
Children's CNJA 

tORI lf'-tlN WS8Af 
CASA'• Lawyer ") I £l ....,_ 1 

°' CJf o,,aa,• ... , • ID tt. aa.,., 
(OIIOO) • Paga 12 d t4 

KENBROMET 
Child's Lawyer 

WP'f JU ANOO(T/2013) • JuCft) 7; RCW 11)'.0'30, .110. .120, .130, .tlZ 

WSBAI 
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FILED 
16 JAN 12 PM 2:12 

KING COUNTY 
SUPERIOR COURT CLERK 

E-FILED 
CASE NUMBER: 14-7-01413-7 SEA 

SUPERIOR COURT OF WASHINGTON 
COUNTY OF KING 

JUVENILE DIVISION 

IN RE THF DEPENDENCY OF: 

MOTION 

NO. 14-7-01414-5 SEA 
14-7-01411-1 SEA 
14-7-01413-7 SEA 
14-7-01415-3 SEA 
14-7-01416-1 SEA 
14-7~01408-1 SEA 

MOTHER'S MOTION FOR 
OVERNIGHT VISITATION 

The undersigned attorney represents to the Court the facts recited below and 

moves the Court for an order authorizing a special overnight visit while the mother is on 

MOTION FOR OVERNIGHT VISITATION Law Offices of Mackenzie Sorlch, 

Page 1 PLLC 
3418 NE 65111 ST, Ste. A 

Seattle, WA 98115 
Main/fax (206) 336-9195 

sorichlaW@gmaH.com 
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furlough and in the Seattle area. 

RELIEF REQUESTED 

1. That the court grant overnight visitation between the children and their 

mother. 

STATEMENT OF FACTS 

Jennifer A Garber, counsel representing R the mother of the above 

named minor children , presents to the Court the following facts in support of this motion: 

R , mother of the above-named children, is currently incarcerated in 

federal prison camp in Dublin California. Ms. - ls permitted furlough approximately 

every 90 days to visit Washington, see her children, and take care of matters relating to 

this dependency case. Ms.Illas scheduled to be on furlough from February 3rd until 

February 1 oth. While on furlough , Ms. - will stay at the home of her father, who 

reportedly has been approved to be unsupervised around the children. However, Ms. 

~ father has some medical issues that prevent him from being a fucll~time caregiver 

to his grandchildren. Ms .• also reported that during furlough she is able to stay with 

Kyana Givens, her federal defense attorney. See Exhibit A , attached, Email from Ramona 

Since our last court hearing, there has been significanl disruption for the children 

MOT[ON FOR OVERNIGHT VISITATION 
Page 2 

Law Offices of Mackenzie Sorlch, 
PLLC 

3418 NE 651h ST, St-e. A 
Seattle, WA .98115 

Main/fax (206) 336-9 '195 
sorichlaw@gmail.com 
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and there has been an unfortunate and unreasonable delay in maintaining communication 

between the children and their mother. - d have changed placements 

multiple times. including spending one or more evenings with a social worker in a motel . 

Before. and were asked to leave the last placement, Ms. informed the 

Department of significant concerns regarding the foster parents, During one telephone call , 

Ms. eported that and told her that they were going to have to find a 

new place to live because they were not behaving well. They also reported that they did 

not get to go trick or treating because they were being bad. Ms. - was worried about 

why her chi ldren were saying these things and expressed concerns that the former foster 

parents were inappropriate with the children. 

Ms .• attempted to prevent further emotional harm to her children by reporting 

this information to the relevant parties. The chi ldren remained in that home for several 

weeks, with the Department Social Worker and CASA attempting to monitor the situation. 

Nevertheless, just a few weeks later, the foster parents requested respite for the children , 

and once the children were in rrespite, the foster parents indicated they would not take the 

children back into their home. The children then went from the respite home, to a motel 

with a social work-er, to a teacher's home, and now. presumably, into a stabl,e foster home. 

Most unfortunate, during this period of placement disruption, the children's regularly 

scheduled telephone calls with Ms. - also were disrupted. These young children, who 

were to,ld by former caregivers that essentially they were not good enough to be in their 

MOTION FOR OVERNIGHT VISITATION 
Page 3 

L<a1w Offices of Mackonzfe Sorlch, 
PLLC 

3418 NE 65111 ST, Ste. A 
Seattle, WA 9811 5 

Main/fax (206) 336-9195 
sorichlaw@gmail.com 
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home, were then also deprived of talking to their mom. Phone calls, reportedly, have just 

recently been reinstated. This lapse in support for the children during a very trying and 

confusing time rs troubling to Ms. -

In October, the court found Ms. - in full compliance and making partial 

progress. The court found that Ms. - is incarcerated and not currently able to parent 

but was pursuing resources to be available to parent soon, including working on her 

compassionate release application. 

Ms. - is attending Coastllne Community College, where she already 

completed a course in Child Growth and Development, and was taking Introduction to 

Psychology in the fall term. Ms .• participated in a class called, "Twisting the Truth: 

Learning to Discern in a Culture of Deception." Ms. lllllllJ11so participated in a class on 

relationships: "Relationship the Ripple Effect." See Exhibit B, attached. 

The parties have been attempting to set up video visitation , but 1here has been 

some difficulty communicating with the prison. An attempt to set up a legal telephone call 

for an emergency situation was handled with push back from the prison. Video visitation 

has not yet begun. 

When Ms. - travels on furlough, generally she has visits with the children at 

her father's home. Her visitati.on is brief, given the 90 or more days between in-person 

V!SftS. 

At thrs time, there is no safety risk in allowing the chlldren to have overnight 

MOTION FOR OVERNIGHT VISITATION 
Page 4 

Law Offices of Mackenzie Sorlch, 
PLLC 

3418 NE 651h ST, Ste. A 
Seattre, WA 9811 5 

Main/fax (206) 336-9195 
sorichlaw@gmail.com 
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visitation with Ms. - She is appropriate during telephone calls, and there has been 

no suggesiion that she is anything but appropriate during her in-person visits. The children 

ask her when they will see her and report to her that they want to be with her. 

regularly ask mom when she will be done with her "time out" 

llllls still at JRA. It is unknown if he will still be at JRA at the time of the mother's 

furlough. She is including him in this motion in case he is out of JRA and available to 

participate ·in the visit. 

- Is currently whereabouts unknown. tf he should appear, Ms. -

requests that he be included in the visit. 

allll,as a busy schedule, and Ms. 

his discretion. 

wishes that the overni,ght visit be at 

STATEMENT OF LAW 

Visitation is the right of the family, including the parent and child. RCW 13.34.136 

(2)(b )(ii). Consistent and frequent visitation is crucial for maintaining parent-child 

relationships and making it possible for parents and children to safely reunify. Id (emphasis 

added). The Department is required to provide visitation ordered by the court and in the 

best interest of the child. See RCW 13.34.062(b)(7); Children's Administration Practices 

and Procedures Guide, 4254 (1)(A) (1); 13.34.065 (4)(k) (Court must inquire about terms of 

parental visitation). The supervising agency or department shall encourage the maximum 

MOTION FOR OVERNIGHT VISITATION 
Page 5 

Law Offices of Mackenzte Sorlch, 
PLLC 

341 8 NE 651h ST, Ste. A 
Seattle, WA 98115 

Main/fax (206) 336-9195 
sorichlaw@gmail.com 
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parent and child relationship possible, when it is in the best interest of the child, including 

regular visitation. RCW 13.34.136(2)(b)(ii). 

Visitation may be limited or denied only if the court determines that such limitation or 

denial is necessary to protect the child's health, safety, or welfare. Id (emphasis added). It 

cannot be withheld as a sanction for failure to comply. See In re Dependency of TLG., 

139 Wn .App. 1, 17-18, 156 P.3d 222 (2007). "Risk of harm'' must be actual risk, not 

speculation based on reports. Id .. In additi.on, parents are not required to prove absence of 

risk . Id. Instead, RCW 13.34.136 "places the burden on the agency to encourage maximum 

parent~child contact and to prove the visitation poses a current concrete risk to the 

children." Id. Finally, the Department is required to "develop methods for coordination of 

services to parents and children" including therapeutic services for families. In re 

Dependency of Tyler L, 150 Wash.App. 800, 805-6, 208 P.3d 1287, 1290 (2009) (citing 

RCW 13.34.025(2)(b )) {emphasis added). Absent a finding of actual harm, denial of such 

therapeutic services is unrea$onable. Id. In In re Dependency of T. L. G the court was 

troubled by the Department's fai lu re to arrange therapeutic counselling services to prepare 

children for unification and found that the State had "exacerbated the problem" and was 

"now using the the extended separation itself as a reason to deny visitation." In re 

Dependency of T.L.G., 17-18, 

In the present case, Ms. c ildren were removed from the care of th ird 

parties while Ms. as incarcerated. Ms. as maintained compliance with 

MOTION FOR OVERNJGHT VISITATION 
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Law Offices of Mackenzie Sorlch, 
PLLC 

3418 NE 651n ST, Ste. A 
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court orders, maintained communication with the parties, and consistently been on top of 

her phone calls with the children. Ms. - has also regular1y compfied with her furlough , 

which allows her to travel out of prison and to Washington State for increasing periods of 

time. She is a strong advocate for herself and, most importantly, for her children. Her 

awareness and concern over the emotional harm to - and - resulting from the 

previous foster parents' actions truly exemplifies Ms. ~ abilities as a parent and the 

lengths she will go to protect her ch ildren. 

Ms. - has phone calls about twice per week with and-

There have been no noted concerns aboui Ms. - conversations with the children . 

Ms. - has in-person visits whenever she is able to travel to Washington. There have 

been no noted concerns about Ms. - s interactions and paren ing during the visits. 

Continuing to limit Ms.- s visitation is not currently supported by evidence that 

Ms. - s incapable of protecting the children's health , safety, and welfare. There is no 

Indication that any such concern exists. If not tor her incarceration, the children could $afely 

be in Ms. - s care. Further, it is in the children's best interest to maximize their time 

with their mother, while she ls available to see them, nurture them, and care for them in 

person. 

Ms. - recognizes that it is impracticable for the children to stay with her the 

entire t ime she is present in Washington. Thus, she is requesting ovem~ghts for the 

weekend that she will be present, February 5th and 6th. Ms. - recognizes that 

MOTION FOR OVERNIGHT VJSITATION 
Page 7 

Law Offices of Mackenzie Sorlch, 
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3418 NE 65111 ST, Ste. A 
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- may not be available for the entire weekend and that allllc3nd - may 

not be available at all for the overnights. They are included in this motion as Ms. -

would like to see them, at their discretion and availability. 

DATED this 12th day of January, 2016. 

Presented by: 

MOTION FOR OVERNIGHT VISITATION 
Page 8 

I certify that this report was disturbed via 
email/e-service to the AAG, DSHS, 
Alexandra Narvaez, Chari Folkman, Ken 
Bromet, Teresa Conlan, Craig McDonald, 
and CASA on January 12, 2016. I further 
certify that this motion was requested 
and approved by my client. Is J. Garber 
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:orrL111ks 

fnbox 

1 /5/ ltl, 3: 15 PM 

Froin: ·--~-----=- ---···~1 
Date : ' 1/5/2016 ,1 :50:42_PM .. ,. ____ , _ _ ______ ,, __ , 

SubJ~C't . DECLARATION 

Me~s.:ig ' JENNIFER, 

.1 HA.VE SPOKl;'N TO iHE WARDEN AND I HAVE FORMALLY REQUESTED TO THE FOLLOWING DATES, LOCATION , AND TIMES: 

I PLAN TO LEAVE DUBLIN 2-3-16 AND RETURN ON 2-10-1 6. I HAVE PLANS TO STAY WITH MY FATHER AS I HAVE ON THE OTHER 

,FURLOUGHS ANO WANT TO VISIT AS MUCII AS POSSIBLE WIIILE I AM IN SCAITLE . I WOULD LIKE THE OVERNIGHTS FOR TI ii: 

)WEEKEND FRI AND SAT NIGHTS. I ALSO ADDED l<YANA'S ADDRESS AS VISTING PLACE AS WELL SO IF NEEDED I CAN DD ff THERE, 

BUT AS THE YOU ALL KNOW I HAVE BEEN SUCCESSFUL AND IN COMPLIANCE WITH ALL MY VISITS AND COURT ORDERS. 

S,NGERELY, 

Guldan;:e to REMOVE you rsel f from this specific prisoner's contact list or REFUS E all federal prisoner's requests. for message 

exchanges is provided withi n Corrlinks.. 

By Lrtlliz ing Corri.inks to send or rece ive rnessa.g1os you consent to have Bureau of Prisons staffmonitoi- the informational conten t of 

all eiec\ronic m s,ages ex,ehanged and to comply wi,h all Program ,ules and procedures, 

Your mes.sages may not e xceed 13,000 characters and no a ttachments wi ll be accep ted . 

For add ltlo11al ln form:i tion related to the program, ple:ise visit the tt1p:/j;,;~~P.iiJRlUl!)r ,ial'iU.lLQ9!i!.!lli/ \.llOl <;,~_(;m~ p 

In order to print, a message, you need to have · Adobe Acrobat Insta ll ed. Click t.fil.Lto download it For free . 

_______ __, ___ ri_~*_1_~ _ _,f ~· __ ;;_,:,-:_. '_' _ _.. ____ ,._,_?. _,. _ ___, 

~-------------...... -- ----··-····--·--
Logged In ,is jcnnlfer@sodclllaw.com. ~2 9ID!.l 

Terms and Ccrndiri ons ~ Customer Support Almut PrlvaCY. PolicY. 

© 2008- 20 15 Advanced Technologies Group, LLC. A ll Rights Reserved. 

https ://www.corrlinks .,;:om/lnbox:.asp · ? Unread Messag ss # Pagt> 1 of 1 
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Than you for applyinh to CoastUnc Community College! 

D11ar ,'rudon1. 

You:· applicmion has LX'c11 J roccs.s;cd by our lnt.:,11\.:cruied , wden t Suppnrtl.,\dmi.~sion~ :111d l{cnrrd~ uffo:c anJ :111 a1tc111pt w r ·i;btcr 

you in Y0tlr rt1q(1CSl(:d ~0 11r;:0, ha~ bt·cn mud~· 11fomi11i11 c ly 111 1l1is !111K\ w ' w11ld nnf rcgii.tcr you due tu I lie: ti,'lh) wing rcu$11n1~ : 

Prcrnqu1ii1e h;1s not been O\L' t f< r lhc follmv ing n1 11 1·, ' ( ~) 

___ Outsta11ding b;:i lunc\: fw· n rn: vinu~ term: F,d l. Spnng \1f Suin111 •r ---- for 1tic :1111o u111 of ~$ ___ _ 

___ C()ursc Rcpc:m 1Compl,.ncd course with --c" or better grade, or nl tcn q tC'J 3 1im,·s). ___ _ 

___ Acadc:mic/Prugrc~s Dih 1u, ililic:mir111 (;;..:,: cndo~i.:d r,.:,n11) 

OH!ER 

Coun;1.:( ·) FULUCLOSED (Muximmn m11nbcr of students ha~ been rc:1 hcd 

Options nn how to rcsolH• Ow i .. uc(s) lish•d :1 h11ve: 

o Prerequisite: Our rcct) rd.· imlicaic that the prerequ isite h:tl> •ml bc..:n met fm thl.' LOttt1:.i.:(:; l l1s1cti above. If' prcrcquisuc courses 

bavc bi.:c1 1 cnmplctcd \I ii i, a f1:'1$sing b'Tatli . .: {C nr better ). pkusc submi1 citnda l i;oJkgc tr:lO$Crt pl ~. Placcmcm-1cs1 1-ci;1.alr& 

showing. pwpcr prcrcquisiui c l ·arnncc wiH ubo be .1eccp1ct..l . 

o OutstamHng 'Balance: Students w1f j, bi11:l11ccs ah: :1~kcd fl, submit payment as ~oon as po ·srblc ! avoid lwving their m:couut 

sent to ;i {:oll cc tions :igenc~. S1 ,1t.lcr11s inquiring aho:it 1hi.:ir l:tal;u11;:c amJ havc appli cl forth~- 130:1rd fGovcrnLJ r ·s 1cc w;i ivcr 

will 11 •cd to con tact the f:inam:ial AiJ nice. 

o Course Repeat: \,nt:u.:1 the pri~on cdut:ation ucpartn11:nt for~ Change Pctitirn1 (add slip un<1 submu 11 w11h al1crm11c 

cours.::s rou11d in 1hc lnc:irccrn1cd S1udcn1 Guide m lht:i Adinisxion: & Record flic:c. Courses w.l,<' 11 al (\1nstlinc . an nnly he 

ullcmptcd .'.i times (indudinbl "W" grades). 

o Academic Disquali!ic:llfon: lu<lents urc placed on ac:1dc rnic dts4u.ilifo.:,1tl011 n1:c th 'If' GP,'\ £OCS below 2.0 for two 

con Cll ti vc scmcslcr.;. Plcusc submit 1hc cnc lu~cd Pl' Lition to Wnivc . rnocn1i clf'r~1gres$ Di~qu:1lific;.itio11 w the CounscliHg 

Dcpartmcnl. 

o Wrong/Incomplete Application: 1 ·cw/Returning uprlicnti 11 i\'1A Y NOT .13E. PHOTOCOPIED, Suhmil Lite cnclo:,;cd 

uppHcation to the: Atlmissinns & Re ·ords fficc. 

o C l11sscs Clu,-cd: Cou!act thi: prisun .:ducl!tio 11 dcpc1n111cnt r ,r ;:i 'hang f'tt1l!o11 ( :idd s.lip) ;111d suhmit it wit Ii mlditiomil 

cours1.:.s found i11 the l 11carccra1cd Student ,u idc t the Adn11s ·ions & Re cird~ (JIJ',cc. On..:.c received, the: offa:t w 11 allcmpL 

rcgistrnlion again. 
0 1 lclpfu! Tip - R ·qucsiint.!. s ' Verni ''back-up c1,u1 ~c. •·· will inc, cusl: di;1n c:: f L't1roll mcnt 111 the scmc!>tcr, 

Co:1stlin ommunil)' College 1.ncarrcnill:d St udc111 Aclmi~s ions & Rl.'gistration Support 

11460 W}trnc r AH:nuc Fountain Valley. CA 92708. 
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e. ·. ·:', Coastline Community CoUege 
~~--:... OFFICE Of 'fHE REGISTRAR 

Student Grade Mailer 

S tltdenl Nam, SludontlD; C02454849 Messages: 

Message ·1: The sludent bears respons1blll1y to contact !he 

tnslructor regarding grade issues. 

INMATE 41672-08 6 (CAMP) 

F PC Dubli!l 
5675 8th St 
Dublin, CA 9 4568-3106 

Co11roo Coun10 
Name Numbe, 

RETURN SERVICE REQUESTED 

61/etlon Campu5 Co1,1rsc Title Grade- Credit 
Houri. 

PSYC Cll.6 OO J.. C Child Growt.'1 and Development B 3. DO 

.. ,. ·------ - -- ·--. 
MoJor 

General Interest 

Level 

Coastline Undezgz:aduate 

Tcital 

.,._._·-·-- -"· 
Academio $rending 

Cumulatlvo 

cco under 12 cumulative u 
Trnnsfcr 

Term 
Overall 

CCC SUin111ar 2015 

EXPLANATION OF GRADES 

A -· Outstanding 
B - Good 
C - Average 
D •• Deficien1 
F -- Failed 
W -- Withdawal 

I -· Incomplete 

In ord~t Lo become pa.ssing 

grades, incornpletcs mus~ be 

fu!ly satisfied b~ ti,e end of tl1,e 

m:.tt !emestcr. 

L ·- Listener/Auditcr 
0 ·- Official Withdrawal 
l'AE 
*BE 
*CF. 
*SE 
*RE 

(*Not included in Gf'A} 

Eamod 
K.oura 

3.00 

:! :oo 

3.00 

3 . 00 

GPA Grade Turro 
Ho11ra Pol flt& GPA 

3. 00 9. 00 

3.00 9 . 00 3. 00 

3 . 00 9,QQ 3.00 

:i. OD 9.00 3.00 
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A Coastline Commun. , College 

·--::c 
-, 

Tern, : 

INMJ\~E 41672-086 (CAMP) 

f P C Dublin 
5675 8th St 
Dublin, CA 94568-3106 

Stud~nl ID: 

C02454849 

Please noli/y Illa Acfm1$S,-""1s Office of any address cha~{JB. 

CRN Subject Course Cour$e Title Waltlist lrtstn.1ctor 

82582 PSYC ClOO Intro to Psychology Barnes, R. 

CAN Subjeol Course Refund Deadline 

82582 PSYC ClOO 09/0 /2015 

Current Term Charges 

I.UI "'' "' Dn,p 
Wtt.~";.11 • Wt0Nlrewa1 

09/06/2015 11/14/2015 

.udent Schedule and Bill 
lssuedDale: 08/21 / 2015 

Bllllng Summary: Prevklus Balance; 

Current Tenn Balance: 

Future Balanc~: 

Payment Oui,: 

Past Payment Du1;1: 

Current Term Charges Total: 

Current Tenn Payments Total: 

Total Course Credits: 3.00 

0.00 
0.00 

138. 00 
138.00 

Credits Days nme Bulldfng Roorn 

3. 00 TBA TBA CCC TV 

Start Date ~nd Date Notes 

08/23/2015 12/13/2015 

CurrentTerm Payments 

CCC Enrollment. Fee 138. 00 CCC BOGW B 138 . 00 
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d 
n~vu_ 
(~~ tator · ----- -

A \IV A 

I hi s 1·~rl ili .1ak• is ,1wmdcd to 

for her <; we •k pa1 tici pmi 

1\vistin g I he 'Truth 
Lc·1rning to f i.scern in ::.i Cullnre of De epti n 

i\ lJ i hie St ud · hy ,\ntl y St:m lq 

1 . 
(\iiJ , ,I·~·· __ r·.:~· ''~'1. t ..... J../., J \ • ./_':_,:_I I ~':-1" \, ~·q 
Chap uin Date 
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ertificate of Completion 

This certificate is presented to 

For your participation in 

Relationship The Ripple Effect 

4 Hour Workshop 

. -) /r. 
) {1l-!ld1..~'"'-";£..-. ,c= 

Pcjr.,eA;i ng -C~ordipfu tor Ms. Jo Chapman 
07/14/2015 

Date 
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FILED 
KING COUNTY, WASHINGTON 

AUG O 3 2016 
SUPEH11.., ·~v,_ .._n CU:HI{ 

BY MARY TOWNSEND 
DEPUTY 

Superior Court of Washington 
County of King 

Juvenile Division 

IN RE THE DEPENDENCY OF: No. 14-7-01414-5 SEA/ 
14-7-01411-1 SEA 
14-7-01413-7 SEA 
14-7-01415-3 SEA 
14-7-01416-1 SEA 
14-7-01408-1 SEA 

Order re: 

MOTHER'S MOTION FOR 
UNSUPERVISED AND 
OVERNIGHT VISITATION 

It Clerk's action required. see-§ A · 

A :·rt\!) EJ/)(l Y)€0.V(.)-0. -(~--( SQ.,otenuoev 1st. IS ,tS,l..t" tu [e~t~'.i'Y\.bc:r l ,?-.OV~ (..:_. ·· 
.. r '\., r ' -J ,,.. 9 ~ 30 ;4 A-'1' J 

bTHIS MATTER, having come on before the court, and the court having reviewed th 

motion, declaration, heard argument of the parties, and being familiar with the records 

MOTHER'S REPLY ON MOTION FOR UNSUPERVISED 
AND OVERNIGHT VIS/TA TFON 

-Page 1-

Law Offices of Mackenzie Sorich, 
PLLC 

3418 NE 55th ST, Ste. A 
Seattle, WA 98115 

Main/fax (206) 336-9195 
sorich law@gmall.com 
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and files herein, it is hereby: 

FOUND, ORDERED, ADJUDGED and DECREED 

1. The mother has established a change in circumstances in that she has 

2. 

particfpated in the Reunification FCAP and the Parenting Assessment, and the 

parties hav~ received the results. 

The mother has engaged in many services and programs available to her through 

her incarceration. This does not contribute to the change of ci rcumstances, but it is 
I . 

notable. 

3. The mother has been entrusted with the ability to take furtough, travel freely from 

California to Washington, and she is doing that. That is a considerable factor. It does 

not contribute to the c_ourt's finding of change of circumstances, but it is considerable. 

As to the three youngest children: ·-and record indicates 

the two youngest have some issues with phone calls. The FCAP and parenting 

assessment suggest services to mother around the phone calls. 

With . and the mother may ha;e one supervised visit on 

September 1, 2016, at Coulon Park, from 1 :OOPM - 6:00PM. The visit supervisor has 

the authority to liberalize the visit to monitored, if the provider believes it is 

I appropriate. If the v isit on September 1st is appropriate, the visit supervisor may also 
-1-o Hon d"D ,u,,.o. 

liberalize the next visiUThe mother may have a visit on September 2, 2016, from 

1 :OOPM - 6:00PM, at the Maple Valley water park. 

6. The Department shall provide the visit supervisor for the mother's visits with the 

younger childrer<B 

MOTHER'S REPLY ON MOTION FOR UNSUPERVISED 
AND OVERNIGHT VISITATION 

-Page 2-

Law Offices of Mackenzie Sorich, 
PLLC 

3418 NE 651h ST, Ste. A 
Seattle, WA 98115 

Main/fax (206) 336-9195 
sorichlaw@gmail .com 
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7. Given the age of - an~ they should be allowed to have 

uns.upervised, overnight visitation w(th the mother at the maternal grandfather's 

e. 

8 he WWiRPl ,~ oermitte?~ ~r 2nd and September 3rd_,~ Ito (u'.._ 

9. Department shall be givtn~ . overnight. . 
10. There shall be no drugs or alcohol during the visit. 

11. Only immediate fami ly/Department-approved adults may be present for the . 

overnights. \}i!r - (;i 1'~i, ?~i r;O }.'' 
,.ja-16 ~ "?'·'i· b 

12. Visits and contact torllllllt- and ~ hall be at the youths' 

discretion and shall be liberal and unsupervised as arranged between the mother, 

the youth, and the youths' placements. 

13. All previous orders remain fn full force and effect except as modified above. 

DATED th is 

~ 
3 day of August, 2016. 

Presented by: 

COPY RECEIVED; APPROVED FOR ENTRY; 

IV/OTHER'S REPLY ON MOTION FOR UNSUPERVISED 
AND OVERNIGHT VISITATION 

-Page 3-

MISSIONER KAHAN 
James Kahan 

Law Offices of Mackenzie Sorich, 
PLLC 

3418 NE 55th ST, Ste. A 
Seattle, WA 98115 

Maln/fax (206) 336-9195 , 
sorichlaw@gmail.com 
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NOTICE OF'PRESENTATJON WAIVl;D 

~ ~c:;J2.~ bl 'Q~.. WSBA ~ (g//0 
Assistant Attorney General 

~\ iKW\ N 
CASA Attorney 

WSBA# 

~&~ 
iikr r v c.'l t? "--- TuA # :? f8 Z(p 
Attorney for - · 

"~;,JJ;,wssA # 3 tJ si / 
Attorney for 

WSBA# 
Attorney for 

MOTHER'S REPLY ON MOTION FOR UNSUPERVISED 
AND OVERNIGHT VISITATION 

-Page 4-
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E-201 
Commissioner Kahan 
September 1, 2016 
8:30AM 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 
JUVENILE DEPARTMENT 

IN RE THE DEPENDENCY OF: ) NO. 14-7-01413-7 SEA 
) 

D.0.8 . -
) 
) MOTION FOR APPOINTMENT OF 
) COUNSEL FOR DEPENDENT CHILD AT 
) PUBLIC EXPENSE 

MOTION 

The undersigned represents to the court the facts and briefing below and moves 

for an order of the Court appointing legal counsel for at public expense. 

I. RELIEF REQUESTED 

mother of the above-named child , requests the appointment of an 

attorney at public expense to represent d interests in this matter. 

II. STATEMENT OF ISSUES 

1. Does the due process clause of the U.S. Constitution require that- be 
appointed legal counsel at public expense to represent him in his~ncy 
proceedings? 

2. Does the due process clause of the Washington Constitution require -- be appointed legal counsel at public expense to represent him~ 
dependency proceedings? 

MOTION FOR APPOINTMENT OF COUNSEL FOR 
DEPENDENT CHILD AT PUBLIC EXPENSE 
Page 1 of 17 

Law Offices of Mackenzie Sorich, 
PLLC 

3418 NE 65111 ST, Ste. A 
Seattle, WA 981 15 
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Ill. STATEMENT OF FACTS 

mlls 8-years old. - has a Court Appointed Special Advocate 

(CASA), representing best interests. The CASA is not an attorney and is not 

acting as an attorney. 

- s one of Ms. - six dependent children and two adult children. 

Prior to the dependency, had a close relationship with each of his siblings. He 

continues to ask Ms .• about them and other family members. See Declaration of 

. - sees his younger siblings approximately once per month. He 

does not see or speak with his older siblings, except possibly during Ms. ms in

person visits. Recently, the court ordered that there be no family visitation between all 

siblings and the mother during this furlough. The Department has made no efforts to set 

up sibling visitation between- and his older siblings. CASA relies on two-year

old allegations of sexual abuse to prevent - rom visiting with, his older siblings. 

Neither the Department nor CASA have recommended services or opportunities to 

allow - to visit with his older siblings. 

llllllllias a close relationship with his mother. During he visits asks when she 

will be coming home so he can go home with her for good.- speaks to his 

mother weekly, receives mai I from his mother regularly, and visits with her in person 

when she is present in Washington State. The FCAP Report observed 

sadness and desponde.ncy during the visit, expressing how he misses his mother. It 

MOTION FOR APPOINTMENT OF COUNSEL FOR 
DEPENDENT CHILD AT PUBLIC EXPENSE 
Page 2 of 17 

Law Offices of Mackenzie Sorich, 
PLLC 

3418 NE 65t11 ST, Ste. A. 
Seattle, WA 981 15 
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also observed Ms. s positive parenting practices in role-modeling behavior for 

- -Exhibit A, FCAP Report at 7. 

This is the only dependency action ever for- . This case began as a result 

' 
of allegations of abuse towards one of- brothers by a caregiver. Ms-

was incarcerated at the time and had left the children in the care of a relative who then 

placed the children with the perpetrator ofthe assault - was never removed 

from his mother prior to this dependency action. 

The CA~A reports that she did not discuss Ms. _ s last motion with 
. • ·. . 

- ue to her assessment of his age and ability to comprehend the issues. She 

did not obtain his express wishes. The CASA has addressed - s "expressed 

wishes" in her last three court reports for review hearings. It is unknown how her inquiry 

was phrased. In the May 2016 CASA report, s express wishes, reportedly, 

were that "he does not want to move." In the February 2016 and October 2015 reports, 

~ did not want to discuss the topic. 

In February 2016, the CASA advocated for termination , arguing it was in his best 

interest. Ms. - asked the court to consider her incarceration and the close 

relationship that she has with - as good cause not to order that a termination 

petition be filed . The court did not have information about - s position. The court 

did not make a good cause finding; set a primary, permanent plan of adoption ; and 

ordered the Department to file a termination petition . 

MOTION FOR APPOINTMENT OF COUNSEL FOR 
DEPENDENT CHILD AT PUBLIC EXPENSE 
Page 3 of 17 

Law Offices of Mackenzie Sorich, 
PLLC 

3418 NE 651h ST, Ste. A 
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- is a thoughtful, articulate, and aware ch ild . He is capable of 

~omprehending the dependency case and expressing his wishes to an attorney . It is 

unknown what information he has been given about the dependency case, his rights, or 

his options. However, it is clear that-ts capable of working with an attorney and 

may have express wishes that differ from those of the CASA and the other parties. 

IV. ARGUMENT 

The due process clause of the U.S. and Washington State constitutions require 

that l!lilllll and all similarly situated children, be appointed legal counsel in their 

dependency proceedings. RCW 13.34. 100{7)(a) provides that ''[t]he court may appoinl 

an attorney to represent the child 's position in any dependency action on its own 

initiative , or upon the request of a parenl, the child , a guardian ad litem, a caregiver, or 

the department." This demonstrates the state's recognition of the value of the 

appoin tment of counsel for children in dependencies. 

A. THE DUE PROCESS CLAUSE OF THE U.S. CONSTITUTION REQUIRES THIS 

COURT TO APPOINT COUNSEL TO - AND ALL SIMILARLY 

SITUATED CHILDREN IN DEPENDENCY PROCEEDINGS AT PUBLIC 

EXPENSE. · 

In 2012 the Washingtor:i Supreme Court analyzed a child 's right to counsel under 

the federal due process clause in a termination of parental rights proceeding and, in that 

circumstance, found there was not a universal rigllt to counsel for children. In re 

Dependency of M.S.R and T.S.R., 174 Wn.2d 1, 22 (2012), reconsideration denied 

(May 9, 2012), as corrected (May 8. 2012) (herein referred to as "M.S.R. '). In 

MOTION FOR APPOINTMENT OF COUNSEL FOR 

DEPENDENT CHILD AT PUBLIC EXPENSE 
Page 4 of 17 
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evaluating a child's right to counsel in a dependency proceeding, M.S.R. should be 

considered the bare minimum standard. 

In many ways, dependency dictates a higher level of protection than TPR 

proceedings when both proceedings are viewed from the perspective of the child's 

experience. Children in dependencies are initially impacted the most as they are 

removed from their families , schools, and familiar surroundings. The condition of being 

a dependent child is one that influences every aspect of a child's life in ways that the 

singular issue of termination does not. How a child's dependency proceeding is 

managed by state actors determines whether a termination will ever happen. 

1. Child's physical liberty is at risk in this dependency proceeding and 
therefore there is a presumption that federal due process requires the 
appointment of counsel. 

A dependency proceeding entrusts the state with power over the physical liberty 

of the child. Where an individual's physical liberty is threatened, there is a presumption 

that due process requires counsel: 

"[T]he [Supreme] Court's precedents speak with one voice about what 
"fundamental fairness" has meant when the Court has considered the right 
to appointed counsel, and we thus draw from them the presumption that 
an indigent litigant has a right to appointed counsel only when, if he loses, 
he may be deprived of his physical liberty. It is against this presumption 
that all the other elements in the due process decision must be 
measured." 

Lassiter v. Dep't of Soc. Servs. of Durham County, 452 U.S. 18, 26-27 (1981 ). 

The physical liberty of children is impacted from the moment the State removes 

them from their biological families and further when they are forced to move from one 
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home to another whi le in placement. See M. S.R., 174 Wn.2d at 14. The loss of liberty 

through an involuntary placement process is compounded given that "foster children are 

'involuntarily placed . . . in a custodial environment, and ... unable to seek alternative 

living arrangements.'" Braam v. State, 150 Wn.2d 689, 698 (2003) (quoting Taylor ex 

rel. Walker v. Ledbetter, 818 F.2d 791, 795 (11th Cir. 1987) (comparing foster children 

to individuals involuntarily committed to hospitals)); M. S.R , 174 Wn.2d at 14 

(highlighting how children can be powerless and voiceless as they are moved between 

homes). Dependencies directly determine placement of the child and the services to be 

provided. RCW 13.34.130. 

Because- 's physical liberty is at stake in these proceedings and 

therefore there is a presumption that due process requires counsel, the burden must 

shift to DSHS to establish why - should not be appointed counsel in his case. 

2. An application of the Mathews v. Eldridge analysis to dependency 
proceedings requires this court to appoint counsel to -

If this court engages in a Mathews v. Eldridge analysis regarding - s right 

to counsel in his dependency proceeding, it is not limited to a case-by-case approach. 

The provision of counsel should be determined for each context, not for each litigant, as 

the Mathews Court originally envisioned. Id. at 49; Mathews v. Eldridge, 424 U.S. 319, 

344 ( 1976) ("But procedural due process rules are shaped by the risk of error inherent 

in the truthfinding process as applied to the generality of cases, not the rare 

exceptions."). Applying an individual analysis obligates courts to compare one child's 
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case to another and ch ildren requesting counsel are then forced to compare themselves 

to their peers to prove they are especially more traumatized to obtain an atto rney - this 

creates an extra step not contemplated in Mathews. 

n1e Mathews test requires the Court to balance: ( 1) the private interest at stake; 

(2) the ri sk of error involved under the current procedures and the probable benefits of 

additional procedural protections; and (3) the government's interest in the proceeding, 

including fiscal and administrative burdens. Mathews, 424 U.S. at 335. At a minimum. 

an analysis of these factors demonstrates the need for court appointed counsel for 

- and similarly situated chi ldren. 

a. Children l'n Depe'ndencies Have Fundamental Liberty Interests At Stake 

As discussed above, a child's physical liberty is at stake in a dependency 

proceeding in ways that the one issue of termination do not address - a situation which 

gives rise to the presumption of appointment of counsel. 452 U.S. 18, at 26-27. 
!I 

- s case demonstrates the need for counsel to protect the physical liberty of 

children in dependency proceedings. - is limited in his ability to vi sit with 1-iis 

mother and siblings and is physically separated from his siblings. 

Additionally , a child's family integrity is at stake in a dependency proceeding . 

Family integrity is among the most important liberty interests that children possess. In its 

analysis of the Mat/wws factors, the M.S.R. Cou,i noted that "[i]n a dependency or 

termination proceeding, the parent is at risk of losing the parent-child rela ti onship, bu t 

the child is at ri sk of not only losing a parent but also relationships with siblings .. . and 
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other extended family." 174 Wn.2d at 14 (citing In re Custody of Shields, 157 Wn.2d 

126, 151-52 (2006) (Bridge, J. , concurring)) . In this sense, a child has an even stronger 

fundamental interest than his or her parent in a dependency proceeding. Like all 

children in dependency proceedings, - s liberty interest in family integrity has 

already been impacted by these proceedings-the State interfered with the family unit, 

separated him from his biological family and community, and continues to restrict 

- s contact with his family members. 

Children subject to dependency proceedings also have the right to health and 

safety. RCW 13.34.020; Braam v. State, 150 Wn.2d 689, 699 (2003) (holding that foster 

children have a substantive due process right to be free from unreasonable risks of 

harm, including mental harm, and a right to reasonable safety). In Braam, the 

Washington Supreme Court acknowledged that the State can cause harm to foster 

children when it fails to provide "adequate services to meet the basic needs of the 

child." Braam, 150 Wn.2d. at 700. To ensure that a child is provided adequate services, 

this Court must hear from the child. For , ensuring he is free from an 

unreasonable risk of harm may require additional services at a later time, particularly 

given the extensive separation from his siblings and extended family . Children in 

dependency proceedings need legal representation to protect their interests in physical 

liberty and family integrity and their rights to safety, health and well-being. 

b. There is a high risk of error in dependency proceedings which will be 
reduced with the addition of an attorney. 
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The potential risk of erroneous decisions is very high for children in every 

dependency proceeding because courts are granted broad discretion in making these 

determinations. In re J.S., 111 Wn. App. 796, (2002). An attorney can reduce that risk of 

error. The WSBA recently recognized the additional benefit of an attorney for a chi ld in 

dependency proceedings when they called for attorney representation for children at 

every stage of these proceedings. Exhibit B, WSBA Resolution in Support of Attorney 

Representation for Chi ldren in Dependency Proceedings, September 17, 2015. Without 

an attorney for - the court will not fully understand the child's stated and legal 

interests. Moreover, - will have no chance to correct the harm because no one 

will be capable of appealing on his behalf. By denying an attorney for- , the court 

will deprive him of the right to a fair and just hearing, as well as of the right to appeal.1 

The high risk of error in dependency proceedings is demonstrated in this case 

where the court has already set a primary, permanent plan of adoption, without 

information about the chi ld's express wishes. The court also ordered that a termination 

petition be filed , despite the basis for the dependency action (chi ldren removed from 

someone other than their mother} and despite Ms.- extensive efforts to 

1 The parent' s presence in a dependency case does not mitigate the risk of e1TOueons decisions-lhe parenr, or 

cotmsel for !he parent, is not suffic ient to prolec! the intere 'Ls of Lile hild. While the interest: of the pareut and !be 

child may converge, the viewpoinls and the situations of each are unique. The parent's interests may favm the 

preservation of natural fa milial bonds, whereas the chi ld's interests may lie in continuing under the auspices and 

care of a foster family or other relative. Ultimately, the court· s orders have wholly different effects on a parent than 

on a child. The parent faces the loss of her child, but the Child faces Lhe possi bility of being moved from placement 

to placcrn cm, being incarcerated or committed. and being separated from siblings, school s. and foster parcuts. A 

pan::llt ' s prcscn.cc cannot mitigate the risk of errors in dcpelldcucy that wfll di1·cctly affect the cbiJd. 
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meaningfully maintain her relationship with - through regular phone calls , cards , 

letters, and in-person visits every 3-4 months. 

The risk of erroneous decisions remains high even when a CASA has been 

appointed . A CASA does not share the same obligations to the child as an attorney. In 

M. S. R. , the Supreme Court articulated some of the differences between attorneys and 

CASAs : 

We recognize that GALs and CASAs are not trained to , nor is it 
their role to, protect the legal rights of the child. Unlike GALs or 
CASAs, lawyers maintain confidential communications, which are 
privileged in court, may provide legal advice on potentially complex 
and vital issues to the child, and are bound by ethical duties. 
Lawyers can assist the child and the court by explaining to the child 
the proceedings and the ch ild 's rights. Lawyers can facilitate and 
expedite the resolution of disputes, minimize contentiousness, and 
effectuate court orders. 

174 Wn.2d at 21 (citing Randi Mandelbaum, Revisiting the Question of 

Whether Young Children in Child Protection Proceedings Should Be 

Represented by Lawyers, 32 Loy. U. Chi . L.J. 1, 61-62 (2000), Exhibit C). 

An attorney, unlike a CASA, is bound by the Rules of Professional Conduct 

(RPCs) and would have a confidential and privileged relationship with-

allowing for unfettered disclosure of issues and privileged legal advice on issues directly 

relating to the dependency or on issues that overlap with it. An attorney, unlike a CASA, 

is also overseen by the WSBA. When attorneys do not fulfill their duties under the 

RPCs, a client or any concerned individual can file a complaint with the WSBA. There is 

no such oversight for CASAs. Only a child 's attorney is required to advocate for the 
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child 's expressed wishes, exhibit competent:e in the law, keep the child informed , 

consult with the child, and promptly comply with requests for information, among other 

unique duties. RPC 1.2; RPC 1.1 ; RPC 1.4; RPC 1.14. 2 

The high risk of error in dependency proceedings is demonstrated in this case 

where- 's express wishes have either not been given or were unclear. The last 

CASA report in May states tha~ wishes to stay where he currently lives. It does 

not say what question the CASA asked to obtain this express wish. That

currently wishes to remain in his foster care placement is uninformative. 

understands that his mother is away for a period of time because she got in trouble. He 

understands that right now he cannot live with her. It is highly unlikely anyone has ever 

explained to him what the dependency case is about or what happens in court. This 

case has many complicating factors, not least of which are - s relationship with 

his family , the fact that he was not removed from his mother, the positive observations 

of Ms. ~ parenting, and the length of Ms. - ·s scheduled incarceration . 

An attorney can adequately represent a child even in the most complex cases . 

With legal representation, will be able to understand the dependency 

proceeding, assert his legal rights, and express his needs and concerns about his 

2 Attorneys also have a duty to act in a profes sional manner tow ards their clients and maintain a traditional 

relationship with c-lients w ith diminished capacity . including children. D espite legal pre umptions of incapacity . 

minors oHen have the abili ty lo comprehend, consider, and make deci ions abo u( the legal matter ·· .1l issue. RPC 

1.14. Comment [1 ]. Even ·'children us young as.five ur six years ofuge, and certainly tho e of Len or twelve, are 

regarded as h aving opinions that are enti tled to weight in legal proceedi ngs concerning their custody." lei. ( emphas is 

added) . It i.s precisely because ch.ildrnn face dif fi cu lties in understanding complex legal proceedings that they 

shouJd be provided counsel, and the RP C guide atromeys on how to address the needs of a child-client. Parents are 

not denied counsel because oft l.lcir capac ity issues and , thus, the capacity of children should not be used as an 

excuse to deny th m ounscl. 
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placement, parent and sibling visitation, permanency plans, and other important court 

decisions. Only a child's attorney is required to advocate for the child's expressed 

wishes, keep the child informed, consult with the child, and comply with requests for 

information, among other unique duties. RPC 1.2; RPC 1.1 ; RPC 1.4; RPC 1.14. 

c. There is no countervailing interest to justify denial of counsel to children in 
dependencies. 

There is no overriding countervailing interest here. The only possible 

countervailing governmental interest is financial. Where fiscal constraints are the only 

countervailing interest, however, the court will not excuse a violation of due process. 

Mathews, 42 U.S. at 348. ("Financial cost alone is not a controlling weight in 

determining whether due process requires a particular procedural safeguard."); see a/so 

Braam, 150 Wn.2d at 710 ("Lack of funds does not excuse a violation of the constitution 

and this court can order expenditures, if necessary, to enforce constitutional 

mandates."). Additionally, at least one study has indicated that attorneys can expedite 

permanency for the child, thereby reducing the State's cost in foster care and prolonged 

court proceedings, as well as ensuring the child 's right to a speedy resolution.3 

Providing legal counsel to children in dependencies is, in fact, in line with the 

state's parens patriae interest to protect a child's safety and well-being. Kenny A. , 356 

3 l u a recenl study conducted in Palm Beach Counly, Florida, children repn:seuteJ by attorneys experienced ex.its lo 
permanc:nl homes aboul 1.5 limes more frequenlly lhan children who were nol afforded counsel. Children wilh !heir 
O\>v'll lawyers also moved from case plan approval to permanency at approximately twice the rate of those not 
represented by counsel. The study examined cases where the children were age twelve or younger at the ti.me of 
removal. Zinn, J\. E. & Slowriver, J. ExpeditinR Permanency: Legal Represe11/alio11for Foster Children in Palm 
Beach County. Chicago, lL: Chapin I la ll Center for Children (2008), avc1ilahle at 
l1tt_p://,~'"ww.clia2!nhall.orgirc:,carchir~rt/cxQCdi!_i_ng:Q.9nna11£11fy_. 
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F.Supp.2d at 1361 (finding that the state's parens patriae function "can be adequately 

ensured only if the child is represented by legal counsel throughout the course of 

deprivation and TPR proceedings. Therefore, it is in the state's interest, as well as the 

child's, to require the appointment of a child advocate attorney."). 

B. THE DUE PROCESS CLAUSE OF THE WASHINGTON CONSTITUTION 
REQUIRES THIS COURT TO APPOINT LEGAL COUNSEL TO AND 
ALL CHILDREN IN DEPENDENCY AND TERMINATION OF PARENTAL 
RIGHTS PROCEEDINGS AT PUBLIC EXPENSE. 

The Court in M. $. R. only analyzed the right of the child to counsel under the 

Federal Constitution and did not analyze the child's right to counsel under the 

Washington Constitution. 174 Wn.2d, at 20n11 (2012). The Court did make clear that 

"[t]he Washington State Constitution, of course, would not provide less due process 

protection." Id., at 20. An analysis of the Washington Constitution demonstrates the 

need for appointment of counsel for all children in dependency and termination of 

parental rights proceedings. 

1. WASHINGTON LAW PROVIDES GREATER ACCESS TO COUNSEL THAN 
ITS FEDERAL COUNTERPART 

Three critical differences between the state and federal due process provisions 

mandate recognition of the right to counsel for dependent children. First, whereas the 

federal clause only mandates counsel where physical liberty is at stake, Washington's 

due process clause also requires counsel where fundamental liberty interests are at 

stake. In re Grove, 127 Wn.2d 221 , 237 (1995). Second, after Lassiter held that parents 
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lack an absolute right to counsel under the U.S. Constitution, Washington courts have 

continued to recognize parents' absolute constitutional right to counsel-a right that, 

post-Lassiter, must be based on the Washington Constitution . Third, "the right to 

counsel in child deprivation proceedings finds its basis solely in state law." In re Welfare 

of Hall, 99 Wn.2d 842, 846 (1983). Within this context, there can be no question that the 

right to counsel for these children is required under the state constitution-. 

2. A GUNWALL ANALYSIS SUPPORTS AN INDEPENDENT STATE 
CONSITUTIONAL ANALYSIS AND CONCLUDES THAT ART. I. 3 
PROVIDES BROADER PROTECTION ON THIS ISSUE 

State v. Gunwa/J sets forth six nonexclusive factors to guide the Court in 

determining whether a state constitutional provision affords greater rights than its 

federal corollary: (1) the text of the state constitution; (2) significant differences in the 

texts of parallel provisions; (3) state constitutional history; (4) preexisting state law; (5) 

structural differences between the state and federal constitution; and (6) matters of 

particular state or local concern. 106 Wn.2d 54, 61-2 (1986). 

With regard to the first two factors, the texts of the federal due process clause 

and Art. I, § 3 are not significantly different. However, even where state and federal 

constitutional provisions are identica l, the intent of the framers of each may have been 

different or another intent may be found in a different provision of the state constitution. 

Gunwa/1, 106 Wn.2d at 61. The third Gunwal! factor strongly counsels for an 

independent state constitutional analysis with broader protections. Art. I, § 3 requires 

independent interpretation unless historica l evidence shows otherwise. Gunwa/1, 106 
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Wn.2d at 514-16. Additionally , Washington's constitution, unlike the federal, is far more 

protective of children, twice referencing their care. Art. IX, § 1 and Art. XII I, § 1. 

The fourth Gunwa/1 factor points toward broader protection of children 's 

fundamental liberty interests. This factor refers to case law and statutory law "dealing 

with the issue and not just the particular constitutional provision." State v. Smith, 117 

Wn.2d 263, 286 (1991) (Utter, J., concurring). Unlike federal precedent which extends 

the right to counsel only where physical liberty is curtailed, longstanding Washington 

case law has required that counsel be appointed in civil cases when an individual's 

physical liberty is threatened "or where a fundamental liberty interest, similar to the 

parent-child relationship, is at risk." In re Grove, 127 Wn.2d 221, 237. As dependent 

children "have at least the same due process right to counsel" as their parents, M.S.R. , 

174 Wn.2d at 20, an absolute right to counsel for children must follow. See also RCW 

13.34.090; In re Welfare of Myricks, 85 Wn.2d 252, 253 (1975). 

As to the fifth Gunwa/1 factor, the Washington Supreme Court has "consistently 

concluded that this factor supports an independent analysis" as it is "more protective of 

individual rights than its federal counterpart." King v. King, 162 Wn.2d 378, 393 (2007). 

The sixth Gunwa/1 factor weighs heavi ly in favor of independent interpretation because 

"the right to counsel in child deprivation proceedings finds its basis solely in state law." 

In re Welfare of Hall, 99 Wn.2d 842, 846 (1983). Additionally , issues of family relations 

are matters of state or local concern. Rose v. Rose, 481 U.S. 619, 625 (1987). 
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Under the above Gunwa/1 analysis it is clear that - has a right to legal 

counsel under the Washington Constitution . 

V. EVIDENCE RELIED UPON 

Exhibit A: FCAP Report 

Exhibit 8 : WSBA Resolution in Support of Attorney Representation for Children in 

Dependency Proceedings, September 17, 2015. 

Exhibit C: Randi Mandelbaum, Revisiting the Question of Whether Young Children in 

Child Protection Proceedings Should Be Represented by Lawyers, 32 Loy . U. Chi. L.J . 

1. 61-62 (2000). 
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RCW Ch. 28A.155 
RCW 74.13.310 
WAC 388-148-1520(8) 
RPC 1.2 

RPC 1.'1 ·· 
RPC 1.4 
RPC 1.14 

Zinn, A E. & Slowriver, J. Expediting Permanency: Legal Representation for Foster 
Children in Palm Beach County. Chicago, IL: Chapin Hall Center for Children 
(2008) (attached). 

VII. CONCLUSION 

In this dependency proceeding, in which the Court must determine what is in 

~ best interest, this Court's decision can only be equitable if all parties are 

given an opportunity to be heard. Ms.- has requested that an attorney be 

appointed at public expense to represent - 's interest in this matter so that he can 

participate in this proceeding on the same footing as the Department and all other 

parties. Without - s participation this Court will not be able to fully understand the 

issues relevant to his dependency and make fully informed decisions in his best 

interest. Ms. - therefore, requests that this Court grant her motion for a court 

appointed attorney for- · 
DATED this 17th day of August, 2016. 

Presented by: 
niter . Garber, WSBA No. 42966 

Attorney for mother 
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Foster Care Assessment Program· Services/Permanency Assessment Report 

Final SPAR 
. . 

Reunification Assessment [gJ Standard Assessment 0 

Name of Child-

DOB:ttfffl®I . Age: 5 years 5 months Gender: Male 

Date of Referral: 5/27/16 Report Date: 7/15/16 

REASON FOR REFERRAL 

Ethnicity: African Amerlcan 

-is an almost five and a half year old African A~erican boy who was referred to the Foster 
Care Assessment Program (FCAP) by his DCFS social worker, Ryan Bennett. ~ ·s younger 
sister,-· has also been referred for an FCAP assessment. Mr. Bennett wouTcl"'lTKe'To determine 
the suitability of reunification forl!lllllll with his mother. He would also like to know what would 
be most helpful to address~otlonal and behavioral challenges. 

SOURCES OFINFORMATION 

Interviews/observations: 

J~~~~~}~g:~::~w:o:i:: worker.~ i~E~tion .t!~J~
3
~.~~~l~~m-· ~ 

J .. Jaime H, foster mother ---···- ----------- - --1 ~~~~~a-face_._____ ~~;g~5-r 1~:~:~~~: ----i 
:......rmo~h!~ster· £_a~nts . .:~~~~=~~~J ~~~~~a-face~=~ -~j~ ~~~ ~ ~ ;~:~:~~:::-==:--·!· 
I 

Saileshnl Sharma, mother's prison counselor --+_Phone __ _ , ___ 

1
_ 6/15/16 ___ 30-minutes · ----i 

. Tiffanyftzra, l:P4 s th era el st _______ .. __ Phone ..... ·--- ·- - ·- _ 6/8/16 ···- -· . 30-mlnutes - ·--· ~ 

l ~~~~~!0§ta;~:; ~e~~~~rt teacher .. "" ·- ~~~±;~~=~~~~~~-== -!~.~~~ 
5

-~~- ~5~~~~~:s -==--· . 
I· ~~~~:~;~~~:/:~~::;'=~~:ia~0~~~~ teacher ~J ~~~~=-·-=: ... ~=~~-ll~;~~~ 6 ==-}~:~~~~!s -.~=-~=J 

Standardized Measures; 
Pediatric Symptom Checkllst (PSC-17), Cl"\lld Sexual Behavior Inventory (CSBI), Trauma Symptom 
Checklist for Young Children (TSCYC), Strengths and Difficulties Questionnaire (SDQ) Teacher 
Version,· Preschool and Early Childhood Functional Assessment Survey (PECFAS). 

Records/materials/reports: . . 
DCFS case records; medical records; educational records. CHET Screening, dated 7/1/14; -s Inmate Education Data Transcript, dated 6/8/16. Confidential records pertaining 
~er,- Sr., were not reviewed for this report. 

Team Review: 6/27/16 

Reason(s) for report delay beyond 50 days from referral date, if any (circle all that apply): 
1 0 Referral Backlog 2 0 Waiting for key lnlerview(s). 

3 0 Waiting for completion of tests/specialized assessments 4 D Evaluator absence 

5 D Review Team consultation postponed 6 D Other: 

l· 
! 
i 
I 
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CURRENT SITUATION 

l!r.illlll has ·been dependent since September 2014. He has resided in the licensed foster h;me 
of Jaime Hand Aaron Nin Bothell since December 2015. Also in the home ls~s younger 
sister,!Ja(4). Current!~ has supervised phone visits twice perweek""wlih"tils mother who 
is incarcerated. He also has monitored visits with his mother when she is on furlough 
approximately every three to six months. l!mlll has no contact with his father whose parental 
rights were relinquished. He has visits with his older half-brother,~ (8) at least once per 
month and has less regular contact with his older half siblings. 

SOCIAL AND LEGAL HISTORY 

l!mlllis the seventh of eight children born to , who was 39 years old at the time 
of his birth. Msj;J; has an extensive criminal history and is currently incarcerated ih federal 

· prison in California related to drug and firearm sales convictions. Records indicate that she also 
has a prior criminal history for assault, manufacture of a controlled substance1 robbery, and 
burglary. Msj;J; has been incarcerated since June 2013 and is scheduled to be released In 
~19, however she Is In th~s of applyln for an earlier Compassionate Release. 

: ' 
' ' 

ar.1a has adult halfsiblings, l!alllllll (23) and 20 . He also has four older'half-
----b-ro~t-h=ers=--: ::uJ.a"Tf6)wt:!ois in a su,taole aaTiltplacemen 14)-w1T1:rwasl'eCBTit1•...,--- ----- ~ -----

released from Echo Glen,li.mlllll(12) who has been on the ru or several months, and 
1!11111111111(8) who Is placed In a licensed foster home in Seattle. s younger sister, !Iii 
_.-y4), is placed with him. His father is identified as Sr., who was 47 years old 
at the time of his birth. Records indicate that Mr. has an extensive history of substance 
abuse, domestic violence and crlmlnal activity. He Is also noted to possibly have several other 
children. MrJ:l4 has rellnquished his parental rights. 

The CPS history for this family began in October 1992, with several referrals for Ms. !i191111 as a 
parent primarily involving her older children. Referrals were related to substance abuse,i5'Jiysical 
~ lack of supetvlsion, and criminal activity. On 10/17/92, there was a referral regarding Ms. 
lilitllllbeing intoxicated and late to return to the shelter to care for her two week old infant. 
Records indicat~ that the baby was placed by Jaw enforcement in an emergency receiving home. 
Ms. lilill had t.ested positive for cocaine at the baby's birth and during the pregnancy. 

On 1 /20/09 there was a referr~ that Ms. ilal hit her adult sister, • 
a brick and took her ci'aughterl!lallllll (then 4) whom the aunt had cared or s 
Incarceration. On 6/12/00, there was a referral alleging physical abuse of 1. 
her mother. She was noted to have several bruises on her back and chest. was also 
noted to leave the children unattended for several days at a time. There was a re erral on 10/28/00 
alleging Ms.j;J; gave birth to a boy. who tested positive for marijuana. 

In February 2006, .there was a referral when-(then 5) came to school with shoes that were 
too small. He reported that his 9 year old sister had gotten him dressed. When Ms.1:191111 was 
contacted, she came and took all three children home and expressed anger at the cliifcireri"'for not 
getting dressed properly. On 3/B/10'\ there was a referral alleging tha- (then 9) tried to 
inappropriately touch a female peer under her clothes. On 3/23/11 , there was a referral alleging 
drug use by Ms. and her partner as well as domestic violence. There was a referral on 
9/23/11 regarding Ms. havin been arrested for drugs and firearms. She reportedly had left 
the ch ildren in the car f (then 15 years old). A note on 10/3/11 Indicates that Ms. 

·j;lill's sister, , 7dred and had an open CPS case with her own children, but 
was noted to also be caring for Ms.• • 's children since she was incarcerated. On 10/20/11, a 
referral alleged safety concerns in the home with Ms.laill running guns and selling/using drugs 
out of the home. There was also a noted drive-by shooting related to Ms.j;Jill's reported gang 
involvement and the children were home at the time. In July 2012, there was a referral alleging 

2 . 
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. loud children who were unsupervised late at nigh~ and when police responded there was 
significant garbage outside the home. On 4/27/13,lii 's preschool reµo rled lhal""li..,i---
(then 5) pulled down a male peer's pants and put the boys penis in his mouth. 

The incident which led to the children's removal and subsequent dependency occurred in May 
2014. Msl3; had placed her children in the care of a friend, Vatieka Murry, when she was 
Incarcerated (June 2013). Ms. M1.1rry determined that she could not care for all the children and 
thus placed the three oldest poys with the father o s children, Clenten Terrell, In 
October 2013 .. On 5/22/14, U1ere was a referral alleging that sustained injuries from 
being beaten w)th an extension cord by Mr. Terrell (the fathe.r of children). 
Upon investigation, it was discovered that Mr. Terrell had been phys·1cally abusing all three boys. 
All the children were then placed with family friend Tina Terry as a suitable adult placement. DCFS 
objected to this placement for the three youngest children due to criminal history for Ms. Terry and 
her husband. Ms. Terry was noted to be a longtime friend of Ms.liliWIII and was caring for her 
own children as well. Of note, there had been a referral on 4/3/1~the children were in Ms. 
Vatieka Murry's care, thall=li was exhibi ting sexualized behaviors (e.g. pulling.down a fe1na le 
cousin's pants and touching her privates, pulling up his teacher's sh iii at school) and possibly 
reporting sexual abuse-byl3IIII. '---- - --------- - ------- -------------1 
Dependency was established for!CI andl:f+ on 9/5/14. While Ms. Terry asked that the 
older three boys be moved from her home due to behavior challenges, !::a; [Ef.i.1111 , and 
!JiB remained In this home until December 2014. At that time, they were removeoT<JiTe to· 
ongoing concerns with the condition of lhe T erry's home) and placed in licensed foster care with 
binko P ;:md Marie B In Bellevue. a:a; was placed In a different licensed foster home in 
Seattle in Ja!Mi 2015 where he remains. Mr. P and Ms. B requested placement change for 
l::fi. and • on 11/8/15 (due to reported behavior challenges of the children) but then 
changed their minds. On 12/7/15 they left 1-1+ and !la with DCFS staff to leav9 for a ·10 day 
respite, but later called to report the children could not return. After staying brletly in a motel, a 
teacher from the children's school HI+ 's current teacher) volunteered to take them. On 
12/18/15 they were moved to the home of Jaime Hand Aaron N, a foster family licensed through 
World Association for Children and Parerrls 0/vACAP) where they remain. There have been 
ongoing challenges for the children (e.g. asking daily if they will be l<illeci or hit, episodes of 
extreme anger and sadness), with noted improvements with their funciioning since being in this 
home and the H-N's 'are a potential permanent resource. 

A CPS referral was made on 1/19/16 when l::fi. expressed fear of physical discipline and 
reported having been hit with a belt In his previous foster placement. The Court Report, dated 
1 /21 /16 indicates that the Department cannot allow 1=14 to wait four years for his mother's 
release to achieve permanency and proposed adoption·as the primary plan and return home 1:1s the 
alternale Ian. Mr. Arnold relinquished his parental rights on 3/4/16. In March 2016, a friend of 
Ms. • • 's, Jeri Davis (Vatieka Murry's mother), requested placement of@Cal, • . and 

and has submitted background check forms. The chlldren have contactwiuiTv1s. • • 
through twice weekly phone visits. Records indicale significant concerns with the phone ca s 
being distressing for the children and them often refusing to participate. In addition, In-person visits 
occur up to four t imes per year when Ms.!3.a Is re leased on furlough for court hearing s and 
visits. Reco rds describing visits during M&.lllas furloughs in October 2015 and May 2016 
indicate they went well. There was a visit scheduled for 1/16/15 which was cancelled ciue lo Ms. 
!3311·s furlough being denied. Msl:I: also maintains communication with the children 
thrpugh the mail. While the foster parents report consistent negative respomies to lhe phone 
visits, the children have made comments abou: wishing that Ms.~could live with them at 
their current home and wondering if they will be there forever. ~visits wilh his older brother, 
!=U , once or twice per month, however tile older siblings do not consistently attend the visits. 
Of note, records indicate that in March 2015,~ andl•E were on probation for car theft. 

3 
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- has been on the run for several months .. Their oldest brother,l!mllll has convictions 
involving weapons and violent crimes and Is not allowed to be around them. 

Mother's History and Compliance: 

R.R. is court-ordered to participate in the following: Evidence-based age-appropriate 
parenting classes (at a provider approved by the Department); Drug and Alcohol Evaluation and 
follow treatment recommendations; Parenting Assessment and follow all recommendations. She 
was also recommended to participate in DV support services. The FCAP assessments for
and!EI were also court-ordered. According to Ms.!ililllls Inmate Education Data Transcript, 
dated 6/8/16, Ms. laa has c~mpleted several parenting related courses from July 2013 through 
December 2015 Including Parenting Holiday Feelings, Parenting From a Distance, Planning 
Activities for· Children, Parenting Domestic Violence, Active Parenting Eng!ish, Parenting 
Relationships, and Parenting Self-Esteem Camp. This transcript also indicates that Ms. filill 
has participated in drug education classes. It is unclear if~ completed a Drug and 
Alcohol Evaluation and treatment while Incarcerated. Ms.!ilillllparticipated In a parenting 
assessment with Carmela Martin, MA In May 2016 which Is being completed concurrently with the 
FCAP assessment and was not reviewed for this report. 

Saile!,ihnl Sharma, Ms.filill's prison case manager, stated that she h.as worked with her for the 
past four years. According to her records,. MsJiJliJW Is due to be released on 7/6/19. Ms,l;lifll 
checks in with Ms. Sharma every other day informally, but they officially meet to review her 
paperwork eve six months and Ms. Sharma is responsible for setting up Ms.~s furloughs. 
Since Ms. • • has been there , she has not had any dis'ciplinary acUon. Ms-:sFiarn,a stated that 
Ms. • • portrays herself very differently with staff than with Inmates. Other inmates report 
being bullied by her. Ms!ilillll completes her programs, classes and necessal)' paperwork. She 

'has a worJ< detail off campus through the Parks and Recreation. Department which she takes very 
seriously. There have been rumors that Msilil!I brings things in (e.g. lotions, shampoos) to sell 
but she has never been caught. Ms. Sharma has heard from Inmates that Ms.filill manipulated 
the van driver to stop at different locations, but there is no evidence and .Ms. lilillfdenies this. 
Ms. Sharma noted that most inmates attend dependency court proceedings and visits by phone so 
it Is unusual that she is allowed to attend in person: Ms. J13awas granted furlough on 10/16/14, 
6/25/15, 10/7/15, 2/3/1.6, and 5/12/16. She decreased M~s last furlough by three days 
after she learned from Mr. Bennett that Ms.filill was not having overnight visits (which she 
reported she would be having). With regard to the compassionate release, Ms. Sharma reported 
that once Ms.!ilillll has completed all of the paperwork she is required to sign it and send it on to 
the warden. She is still waiting for Ms!ilillll's proposed future employer (at a pizza restaurant) 
to provide documentation on letterhead. Ms. Sharma noted that Ms.~doc:;umented th?t 
there are no other relatives who can care for her children as her motfi'e"r"'cii' (she provided death 
certrficate). Msaallll has denied any CPS history to Ms. Sharma and Ms. Sharma was trying to 
verify this claim, but learned that she cannot access that information without a signed release of 
information. She noted that Ms!ilillll would likely not agree to sign a release because she 
would "know they were going to deny her request." Ms. Sharma related th~t compassionate 
release is very uncommon except In rare cases of terminal illness and there Is a high chance it will 
be denied. · Ms. Sharma.related that Msilil!I provides UA's randomly and after furloughs and 
has always been negative, however alcohol use would not show up and she has heard from other 
inmates that Ms.!;JI; hasTeported drinking on furlough. · 

father's History and Compliance: 

- Sr. was court-ordered to participate in the following: Domestic Violence Barterer's 
Treatment Assessment and follow recommendations; Substance Abuse Assessment and follow 
recommendations: and a psychological evaluation If recommended by his providers. Records 
Indicate that Mr.[&11111 had previously indicated that he wanted his parental rights terminated, but 
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then changed his mind to request that he be considered for placemenf(with him In Illinois) . An 
ICPC request was submitted, but he eventually determined to relin.o~;h his parental rights In 
March 2016 and has had no contact since that. time. !fill and • have had very limited 
contact with Mr. 1!1111 throughout their lives.. Records indicate that e stopped calling them for 
phone visits In February 2015. 

Child's development: 

According toa,as CHET Screening, dated 7/1/14, his scores on the Ages and Stages 
Questionnaire (ASQ) were In the normal range. a,a(age 3) was noted to be an easy going, 
smart, happy child with no behavioral co·ncerns reported. While he did not meet the cutoff for a 
mental health assessment, participation in Head Start was recommend~d. Records indicate that 
a111was referred for toddler play therapy at Sound Mental Health (SMH) in May 2015 due to 
concerns about tantrums and emotion dysregulation_ 

- has been participating In mental health services at Compass Mental Health (CMS) since 
March 2016. According to his therapist, Tiffany Ezra,a111is diagnosed with Adjustment 
Disorder with Mlx:ed Emotions and Conduct. They have generall mel weekly for sessions, but 

---hav.e..meLtwice-pei:...week.when-lleedacLMs~Ezr.ar.elatedl · _ in seeing::,.._,..a__..n.,.e'-'--'w'----------- -
therapist, Anna Short, when she goes on maternity leave very soon. 's treatment goals 
include improving his calming and coplng -'strategies, helping reduce 1s anxiety, using words to 
express his feelings, and processing his trauma. Ms. Ezra related that~'s foster parents are 
helpful with reinforcing the skills learned in therapy (e .g. deep breathln~ating his anger 
monster, etc.). She has used more open play therapy to address his trauma as he tolerates very 
little discussion of his biological family. Ms. Ezra related that his foster parents participate in part of 
each session and have reported Improvement in his communication and ability to calm himself. 
She noted that Ms. H reported that they have neighbors who are Caucasian and have adopted 
African American children so they keep contact with them and they identified the Importance of 
adding a goal in his treatment to help support his African American identity. 

- attenqs preschool at Head Start in Bellevue and is noted to do well in the program. He 
· began attending in February 2015. l!f.llll is noted to learn quickly and to be strong In reading 

and writing. His teacher, Jennifer Stapleton, has had him in her classroom since February 2016. 
Ms. Stapleton describes- as funny, talkative, and happy and noted that he is doing well 
academically __ "has his days• (especially right before or after visits) where he can be nasty 
to. peers or staff. He has had some "huge blowouts" (yelllng , crying, hitting), but this occurs less 
frequently now. Ms. Stapleton noted that he has friends and is well liked. He does fairly well with 
following the classroom rules and instructions and is not aggressive towards peers_ They had 
·some concerns about his speech, but he was tested and dfd not qualify for services. Ms. Stapleton 
noted that reminders and re-direction work well for r:lflW':. She related that when~ is 
angry he needs to be reminded to breathe and do problem solving. -·s former""liea'ct Start 
teacher, Rosalinda Salomon, stated that when he was in her class he was interested in learning 
and did well with math and reading. She did n?t have any behavior problems with him at school. 

This evaluator met with- at his foster h·ome. He greeted th.ls evaluator from the front porch, 
introdycing himself and his sister. - later agreed. to meet with this evaluator in his room . He 
reported that he attends preschool and provided his teachers names, but stated that he-does not 
like school. He stated that the worst part of school Is a child in hls class who hits people and he 
has no favorite part. @'AW likes to play games on his tablet. He identified the following three 
wishes: to have his own Nintendo OS and play all night; to be a super hero; and to be able to fly. 
When asked what he wants to be when he grows up, a111reported that he wants to be a super 
~ec'ifically Flash even-though he noted that super heroes are not real. Duri11g the interview, 
ar.1mexcused himself a couple of times to.ask his foster mother a question and to get a snack. 
_H~ reported that he does ok with following the rules and he does not need help with anything_ 
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l:lmawas excited about the sticker book he received from this evaluator and thanked this 
evaluate r at Mr. N's prompting· !:Ima easily re-engaged wit Ii his sister to watch their favorite 

· movie, Inside Out. 

IW# 'smother, Ms,l;J;M, describes as friendly, tall<"atjve, emotional, and noted that 
he gets upset•easily. She has no concerns fo • and 8.Cl's development as they· are both 
quick-witted and learn quickly. Both were early with walking""'anc3' talking. Ms.la::Jllllfeels that the 
children are doing fine socially and academically. She would like to know if th"e""cniTaren are having 
any behavioral issues so she' can be involved to assist them. Ms.aa11t would like to talk with the 
children's therapists more about this. She always tellsallllt ancrga that she is proud of them, 
but feels like she is being cut out of their lives. 

Jaime H and Aaron N.~ ·s foster parents, stated that~and ga ar~ charming and 
. can. be sweet and delig""fitfui."""'s. H reported tha~ isveryo'iight aiicr'a!so very ~motlonalfy 
intelligent. He will attend public school for kinderga'rieri'Tn the fall. [imllllll had an evaluation 
through Childfind and did not qualify for seNlces. The H-N's reportco'iice"rns regardin~ 
anger and."PTSD Issues", but noted that .lie is making improvement. The Compass the"rapisi"nas 
been very helpful in givin~ the.tools to improve his behavior and ability to regulate his 
emotions. In the past,E.A. strugglea slgn!flcan11ywitn nofstaylng m hlscars-e-at;1Tltttng;yell' 
threatening with his fist in Ms. H's face. He recently had a couple of aggressive incidents towards 
his teacher at school. He Is very proud when he "uses his tools" to overcome his anger. Both 
children often make negative comments about themselves (e.g.~ told her to put him in the 
.t@filJL The caregivers use a stlcker chart to ad~ress behavior goais"which the children (especially 
ar.al) have responded well to. . 

Ryan Bennett.lZllll's DCFS social worker. and Laura Clough, ~ .·s CASA, related that 
both children have marl<ed separation anxiety from their caregivers""reTated to how they exited their 
last placement. The former foster parents were part of the Opus Dei Catholic church which has 
very conservative views.1=14 , has stated that he is a sinner and a terrible person. Mr. Bennett 
stated that they are high needs children who have had numerous outbursts, but~ is getting 
better with verbalizing his emotions. Ms. Clough noted that there are some lssues"'wfflifood . 
guarding for both children. They are poth very bright and are making great improvements in their 
current home and in their therapy. 

Pediatric· Symptom Checklist (PSC-17) The PSC-is a careglver0 completed checklist that measures caregiver assessment of 
child and adolescent emotion~! and behavioral problems. Caregivers for children between \he ages of 4 and 18 years complete this · 
screening questionnaire. The ln~lrument assesses the overall level of beh:ivlor problems and problems In lhree specific areas 
(allentlon_. externaUzlng, and lntarnallzlng problems). 

Results: Aaron N and Jaime H-'s foster parents, completed this form. a1lllt was not 
reported to exhibit any emotional or behavioral problems at home. 

Trauma Symptom Checklist for Young Children (TSCYC) This caregiver-report lnstrumenl assesses trauma 
symptoms In children from ages 3 to 12 years over the pas\ month. The measure ascertains the validity of the caregiver report and 
evaluales· a wide range of potenllally posttrauma11c symptoms. The TSCYC has eight cllnlcal scales: Anxiety,' Depression, 
Anger/Aggression, PosttraumaUc Sl.ress-lnlruslon, Posttraumatic Stress-Avoidance, Posllraumatlc Slress-Arousal, Dissoci11llon, Se!(ual 
concerns, and a summary Posttraumatlc Stress total scale. Becoiuso FCAP uses this measure as a screening tool for post-traumatic 
slress symptoms, only the Post•TraumaUc subscales and summary PTS Total score are reported. Please note that a clinical score Is 
not equivalent to a diagnosis of PTSD. 

Results: Aaron N, 1=14 s foster father, completed this for~ and produced a Valid profile. 
l!mllll·s total PTS score was In the normal range, as were his PTS-Arousal and PTS-lntruslon 
scores. His PTS-Avoidance score was in the borderline clinlcal range which suggests some level 
of avoidance that may or may not ba clinically meaningful. The child Is using cognitive, behavioral 
and/or emotional avoidance strategies in an attempt to avoid posttraumatlc distress. 
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Preschool and Early Childhood Functio.nal Assessment Scale (PECFAS) FCAP Program Evaluators comp\cle 
lhls measure for children who are not yat in kindergarten or \Mio are ages 3 to 7 years olds and developmentally delayed based on 
Information collected from a variety of sources lnctudlng caseworker(s), case records, teachers/educational records, primary caretaker, 
service providers, the child and their birth parenls (If applicable). The Information Is based on the chl\d'a runcUonlng over the past three 
monlhs. FuncUonel lmpatrment Is rated as severe, moderale, mild. or minimal/none for the following scalea: role per1ormance in the 
areas of schooVdaycare, home and community; behavior toward others; moods/emotions; self.tiarmfU\ behavior: and 
thinklng/communicallon. Overall dysfunction is calcU!aled based on the youth'a total score across the seven scales. Levels of 
funcfiona\ impairment are correlated with the amount and Intensity of services lhat are necessary. 

Results: This evaluator completed this form. l:fi. 's role perfonnance at home and role 
performance at school were mildly impaired. His moodsfemotions and behavior towards others 
were also mildly Impaired. 1=14 's overall score placed him in a category of mild to moderate 
lmpalrment. 

Strengths and Difficulties Questionnaire (SDQ) Teacher Version The soa Is a teacher-completed .chec\\list that 
measures teacher assessment of ch\ldfadolescent behavior. Teachers for children between the ages of 3 ancl 17 years complete this 
questionnaire. The Instrument assesses U,e overall level of behavior problems, pro~lems In speclnc areas, and strengths in pro-social 
behavior. There are 6 sub-scales: emotional symptoms, conduct problems, hyperactivity, peer problems, and pro-social behavior. 

PARENTICHILD OBSERVATION 

· A visit observation occurred at the West Seatt\e Family Visitation Center with FCAP evaluator 
La·ura Mueser, LICSW. The family had been out to the· park earlier in the visit, but at the time of 
the observation, they remained In the visitation room talking, eating, coloring, and watching 
movies. Ms.lai,lll.~~-~-b.f~tlv!3 to the children and was particularly protective of and 
reassuring toward l!lilllll· l:lillllll appeared very distressed about missing his siblings and his 

,- mother, and he was tearful throughout much of the observation. Msl;I; kept him phys'ical\y 
close and reassured him, often reaching out to him when he attempted to withdraw. lliall · 
worked to make a special picture for Ms. !iii to keep, and when it did not turn out as well as he 
expected, he became frustrated and self-deprecating. Ms;I; 'offered him significant support 
and reassurance. She coached him in deep breathing ("Smell the flower. Blow out the candle,"), 
admired his work, and made some suggestions on good methods for coloring: At one point she 
appeared to Intentionally make a mistake on a picture she was drawing in order to model skills for 

. him: showing mild frustration and then verbally ·reassuring herself and 'continuing to color. When 
ISIDllll mourned that he did not color as well as she did, she reass~red him that it was a learned 
skill: "I'm 45. I've been doin&i,i,rg time." !liJlandj:f:. appeared inclined to 1ease IEIJal for crying, and Ms.· • repeatedly defended him and reminded all of the children that 
it Is al\ right to cry,l=li I did not initiate affection toward Ms. laillll but permitted her to be 
affectionate with him and appeared reassured by her. 

Uwas somewhat sassy or obstinate toward Ms.1;1; at times. On two occasions she gave 
orders to Ms.laallin a rude tone (regarding a dropped apple: "You go wipe it off by yourse/fl"). 
She was resistant to following direct instructions. However, she showed a desire to be clo.se to Ms . 

• 
for example following Ms.• • when she left the room briefly or snuggling up on Ms. 

s lap during a movie: • was also rude at times toward ~er brothers (e.g. fighting over 
food or poking fun at ) but also was friendly at times, for example sharing food with 
1=11 and moving so that could sit next to Ms.laall - was restless with the 
slow indoor pace of the visit. Ms· • engaged him well, highly pralsing his coloring and 
playing cars with him. Ms. • • showed a good capability to meet the children's needs by 
focusing her attention jointly, re-directing negative behavior, giving clear commands, and watching 
for safety concerns. She was affectionate and creative with the children. 
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This evaluator attempted to obseNe a phone visit with Ms.-· and the children, but due to 
reported technical difficulties this did not occur. Of note, Ms.• • scheduled an appointment 
with Ms. Mueser for the following day to complete the FCAP ntervlew, but she did not show up for 
the scheduled appointment 

CUL TURE/ETHNICiTY 

!illll is African American, as are his mother and father, His caregivers are Caucasian. Ms. H 
shared that they have been discussing with the children about race and different types of families 
(e.g. l!llllllhas tvfo foster fathers) and the children have also learned about different cultures 
and ethnicities at school. Mr. N noted that now everything. the children see that Is a darker color 
they q'uestion if it is African American (e.g. a dark colored airplane). Ms. H related that they have a 
diverse group of friends who they spend time with in the neighborhood. 

PERMANENCY ST A TUS 

Current Permanency Status: Dependent since 9/5/14 and in the current home since 12/18/16. 
The perman~nt plan is either reunification or adoption. _ 

---,rz111l-ideritlfled-tl:le-follo.wln9--pen.p.le..Jn..bls..f.amily .. JJ;JII bims.elf._Aaco.n ...... a_·n_d~J=a=m~~ie~ W~b-eo~--- ------ - 
questioned if there was anyone else In his family, he· stated that there was not. In terms of other 
people who are important to him whp do not live with hlm,!illll identified "Mona" who lives in 
California. He stated that is his real mother. He later identified "Boo Boo'' (referring to his sister 

-

) and then named his older brothers, l!lillllll, l!mllllll, limllllllll, and~-
oted that he does 1.1ot see them very often and~ was1i'ine'To end 'tne"'Tnt'ervlew. 

Ryan Bennett, iz,as DCFS social worker, stated that he is not sure what is in ~ ·s best 
interest fldManency: whether!illll should stay in his current foster home or""Se"r'eunified -
with Ms. • • . Mr. Bennett stated that there have been some noted concerns from Ms.1:.191111s 
prlson case manager, alth,my "off the record." Ms. Sharma informe<:l Mr. Bennett thatsne 
was instructed l~l:i Ms. • • s compassionate release paperwork. Primary concerns in 
addition to Ms. • • 's incarceration include her past CPS history, substance abuse, and noted 
concerns with extended family criminal activit and possible gang involvement. He reported that 
various people involved are afraid of Ms. • • at least in part based on her criminal history. rvir. 
Bennett stated that both!lil and • have significant difficulty with the phone visits, and Ms. 
iaallts attorney has suggested that Ms.· • speak with the children's therapists to help with 
this. When Mr. Bennett observed them at the visit in May 201 6 they seemed to do well with their 
mother. He noted concerns with Ms!;I; not having a plan or bringing food (or accessing what 
was available at the site). Mr. Bennett stated that another consideration is Ms.1:1911111s friend who 

. has come forward to request placement of all thr~e younger children. He Is curre°ntiyprocessing 
her finger prints, but is not sure if it would be best to disrupt their current placement which is finally 
stable and positive for them where they are ma~gress . . Mr. Bennett noted that he has not 
yet fi led TPR because of the possibility that Ms.lilia may be released early. The furlough visits 
previously occurred .at the maternal grandfather's home (where the mother stays), but there were 
concerns regarding unknown adult men standing -in the yard during visits. 

Laura Clough,l!r.itllllll's CASA, Indicated that It would be ln!Dand~s best interest to be 
adopted by the H-N's. Ms. Clough noted that the Department was orderec!'1o111e TPR in February 
2016, however they have not done so yet and seem to be w1;1iling for FCAP. Ms. Clough filed the 
motion for an FCAP because she needs additional help with this complex case. She noted that if 
FCAP recommends reunification, she would want to know how to proceed. Additionally, she would 
want to know how to process reunification with the children as they have been out of their mother's 
care for most of their lives and they express they want to stay In the current home. Ms. Cfough 
stated that even if Ms,l:ililllwas released In the next few weeks or months (which she has been 
Informed by Ms. Sharma Is unlikely) , she would have concerns based on her criminal and CPS 
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history and noted that her parenta'I deficiencies would need to be ad.dressed. It is difficult for these 
young children to understand why they are court-ordered to have phone calls with their mother that 
they do not want. Ms. Clough feels that Ms,IFJI; seems to be putting her own needs first and 
although at the last hearing expressed that she would be willing to reduce phone visits to once per 
week due to the negative impact on her children, she has not agreed to the reduction. Ms. Clough 
indicated that the children know she is their mother, but have no memory of her as their mother. 
She has considered filing a motion to stop or reduce the phone visits. She shared that a couple 
months ago-was sta_ting that_ he did not want to have the calls with Ms. liJiW and she 
explained that he needs to be polite, but can express if he does not feel like talking. Ms. Clough 
also dlscu_ssed her concerns regarding the children's previous foster placement. She feels that the 
current home is .doing an excellent job of meeting the needs of these children. 

Jaime H and Aaron N ;-·s foster parents, stated that they are an adoptive home If the 
children become legally free. This is their first foster placement and it had been their intention to 
take only children who needed permanent homes. The H-N's would have some concerns about an 

. open adoption with regard to Ms.lifiW's criminal history ~nd associations and whether she is a 
safe person to be around the children. They would support the children getting to know her at 18 
to better understan~the· identity. The H~N's understand the need for sibling visits and so will be 
beginning visits w1l I nextrnontl1.l!Wy-have lndrcatepihattheyi:lo-notwan~t-----------
these visits due to sa~cerns ~bout his criminal activity and possible sexual abuse of 
~ . They see &.ilillllll and his foster fathers at lea~t once a month at each other's homes. 
They recently discussed being respite care options for each other, as the H-N's would not want to 
access respite care for- and!la with unknown respite providers given their expressed 
anxiety about the careglvers leaving. Ms. H noted that!IJa is very sweet and always brings 
food for the younger two children. She reported that&IIIIIJand!Jaboth love family time 
(reading, going to parks) and also love Individual attention. They approached Ms. H In regards to 
the family member stickers on the back of the car (which only included the adults and the dogs and 
had been on before the children were placed there) asking where their stickers were. Ms. H 
ordered one for each of them and they were very excited and talk fondly about it being their family. 

With regard to the phone visits, the H-N's found it helpful to have their WACAP social worker 
facilitate the call which helped keep the children engaged. The H-N's do not feel comfortable in 
that role. The children have been expressing that they do not want to participate in the. calls and 
exhibiting significant distress (e.g.- hyperventilating, curling up in a ball crying on the floor). 
The CASA gavel!!+ I permission to end the call ff he was done talking, which has allowed 
-to assert his own needs and has diminished his anxiety. - is very sensitive and 
does not want to hurt anyone's feelings. The H-N's have had to end the phone call on occasion 
due to Ms.!FJl;W's response to the children wanting to end the call (e.g. repeatedly asking the 
children why they do not want to talk and if It means that they do not love her). The children 
understand that their mother is in "time out," however during the calls a recorded message repeats 
every five minutes stating that the call ls froni the federal prison. Mr. N also noted concerns about 
-reporting Ms.!Ba threatened.to whoop him If he called her "Mona." 

Ingrid Buchan.-·s former DCFS social worker, stated that if Ms.13iaWere to be released 
from prison early, she would support giving her a chance to care for herchilaren, but she does not 
feel that Ms.!ililllllcould parent all of her chlldren without significant support and monitoring. Ms. 
Buchan feels that the children's strong family connections should continue. She related that there 
have been concerns regarding rumors of Ms.!Ba "partying" when she Is on furlough and also 
that she does not plan well for the visits. Ms. Buchan.feels that if Ms.!ililllllwill not be released 
until 2019, DCFS should proceed with filing for termination of parental rights . 

R.R. • -·s mother, reports that her only concerns about- and ~ re 
related to her interactions with their placei:nents. In the prior foster home there were allegations of 
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· child abuse towards l!mlllllil, however those foster parents always reminded them that she was 
their mother. They were told that they were misbehaved in this home and reported to her in a 
phone visit that they were gol~ve to move because they were "bad." Ms.l:ililllhas had 
twice weekly phone calls withl:lillllll and!lil since they came into care, however there were 
times when it was not consistent. The previous foster parents would emall her about behavior 
concerns wlth the children so she could help address it as well. She thinks the children are doing 
adequately well in the current home, however she has concerns about the foster parents having . 
talked to the children about adoptlon. Msl;J; noted that she learned this from the children 
during a phone visit. The children refer to the foster parents as ·"mom and dad• and either refer to 
her as "mommf:JIJM,ona-." The visits in person go well and she crochets them something for 
each visit. Ms • • noted that the CASA has told them they do not have to talk which she finds 
unhelpful and unacceptable. She would like more assistance with the communication with her 
children. Msi!illll is not sure how to handle them wanting to end visits at times, but generally 
just tells them that she loves them. The previous foster parents would also help guide the call (e.g. 
tell mommy about school) and the social worker for the foster parents has also helped with keeping 
them engaged. She writes letters to the children every week, but it takes a month for them to get 
the letters which concerns Ms. lilill because they are so young and need more consistency. 

MsUUII repoitecfltiat stie .ffilstal<en patenting,::-lasses amt1:Jmg-·edt1cation-classes-while--------___;_ __ _ 
Incarcerated. She has completed her parenting assessment and now is participating In the FCAP. 
She has no issu~s with drugs and alcohol and does not feel that she needs any additional supports 
or services once she is released. MsJ;liW ls open to any recommendations of the FCAP 
program to move towards reunification. She reported that she has completed all of her paperwork 
for t~assionate release and is hopeful she will· know more in approxfmately three months. 
Ms. lili9Would want to establish herself upon release and work gradually to have all the 
children returned to her care, She would like to participate In counseling for the family to address 
anxiety and the separation. She noted that she needed a letter from DCFS that the children can 
be placed with her and verification of why they were in foster care for her compassionate release 
application. Mr. Bennett would not provide her with a letter so she provided her court order 
indicating the primary plan of return to mother and the first dependency hearing documents which 
indicated they were removed from heL;,mdjjfriend. Ms. Fil3III reports that she has no CPS 
history prior to her incarceration. Ms • • noted that there Is no one else available to care for 

. her children except her oldest chlld~en (ages 23 andl!Ji She reiterated that she loves her chlldren 
and wants to do anything she can to help them. Ms.· • Is working with the. Parents for 
Parents program to help with findlng a job and housing once she is released. Currently she works 
for the National Park Services 'doing landscaping. MsJ;J;W related'that she was unable to meet 

. with the FCAP evaluator on 5/14/16 (as planned) because the transmission went out in the vehicle 
and it was towed with the contact information for Ms. ·Mueser in the vehicle. Ms,l;l;W reported 
that she emailed her attorney: to let her know what happened. 

Jennifer Stapleton,-s Head Start teacher, stated that he talks about his family in reference 
to his foste~nd seems so bonded and happy in this placement. He and!lil appear to get 
along well. ar.1al has mentioned his older brother but not his mother. · 

Diane Toy, -s Triple P Provider, stated that she worked withlil.i.WIIIII and his foster parents, 
Jaime Hand Aaron N, for eight sessions ofTriple P. Ms. Toy reportecl""i'Fiarthe foster parents 
performed well in the program. The H-N's were very sensitive to the children's needs and the 
environment is highly conducive to their healthy development. Ms. Toy does not think other 
services are needed and believes that the caregivers are meeting the children's needs. 

Tiffany Ezra, l!mlllllll's therapist, stated that she is hesitant to give an opinion on the phone visits 
or permanency, but she does understand that the calls are anxiety-provoking and that rt was going 
better when Ms,l;J; would accept the children's request to end the call in a pleasant way · 
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without any gullt or negative comments. She indicated that she had suggested to the foster family 
to plan a f4n activity after the phone visits and the H-N's successfully did this recently. Ms. Ezra 
_indicated it is important to empower- to have a voice. He was proud in sharing with Ms. 
Ezra recently that he had used his words to indicate that he no longer wanted to talk for th~ visit. 
Ms. Ezra stated that she would have concerns about talking toll+ 's mother (as was 
proposed) because she is • s therapist and it is his safe space so she thinks it would be best 
for someone else to talk with Ms. • • about what could be helpful (e.g. her own therapist}. The 
foster parents are cautious about mentioning adoption and only provide reassurance by telling the 
children that they are coming back here after visits. Phone calls are the biggest concern by the 
foster parents because lt is imF;jjl the children's behavior. Ms. Ezra is concerned that lill1IIIIII 
told Mr. N that if he called Ms. • • "Mona" she would "whoop" him. Ms. Ezra stated th~ 
attributes-'s remarkable progress to the excellent c~re he is receiving and has Informed the 
foster parents that she would like them to train other foster ·parents. 

Gary Sampson, -s WACAP soclal worker, stated that he completed the home study for the 
H-N's and continues to provide post-placement seNices. Mr. Sampso.n sees the family 
approximately once per month and has tried to schedule some of his visits to be able to provide 
assistance with the phon~Mr. ~son related that he feels the H-N's are doing an 

---~e=x=ce-llent Jooln caring ~tm have llad-sume-stgnif!C'aTltchallerrges-based-un-----------
the trauma and disruptions they have experienced. Mr. Sampson noted that these children nee<;i to 
be in a setting that recognizes their history and carefully nurtures them through their recovery, 
which the current home is providing. He noted that the foster parents are in an awkward position 
and do not feel comfortable facilitating the phone visits and the children are often very resistant to 
participating. When he was helping with a call he tried to give Ms.l3ill ideas of what to talk 
about or describe what the children were doing on their end which seemed to help. He noted that 
getting children of these ages to talk on the phone to anyone can be difficult and they have not 
been cared for by their mother for three. years. Mr. Sampson opined that the cans should be 
reduced to once per week and that they should .be facllOated bij

1

tried professional and perhaps 
. scheduled around the children's therapy. He understands Ms.· • s frustration in the calls, but 
related that as the adult she should respond appropriately to the chil ren and anticipate that they 
will likely want to end the call early (especially after h~s occur with so many·of the calls) . 
Mr. Sampson has observed and heard reports of Ms.lilitlllgetting upset whicn in turn confuses 
and upsets the children and It makes him question her ability to meet the needs of the children. He . 
has also observed Ms.j;J; attempting to e~nd listen to the children. Mr. Sampson 
stated that while the H-N's would like to adoptar.1a and IE.II they understand the legal risk 
and would do what is needed to support the children. Mr. Sampson feels strongly that these 
children in particular cannot wait In limbo for three years for permanency, as their permanency is 
part of their recovery. They need emotional stability and security. Mr. Sampson believes that the 
H-N's would consider an open adoption if there was a highly organized and safe plan for any 
contact with their mother. 

IMPRESSIONS 

- Is an attractive, smart, resilient boy with much potential. He is functioning with mild to 
moderate impairment In the home and scho.ol environments.- 1!111111 has struggled most with 
emolion dysregulation, anxiety, and disruptive behaviors. He has be~n particularly Impacted by his 
many moves, both before and since coming into care. At this point,!ir.i.11111111s permanency is of the 
utmost concern. 1!111111 most needs stability, consiste~cture,"nurluring, and evidence
based services. Steps should be taken now to expedltear.lll9's permanency and determine a 
clear·plan for either adoption or reunification over the next six months. Additionally, changes need 
to be made with the current visitation plan due to the negative impact on!=I+ and his sister 
!Jills emotional well-being. 
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- is the seventh of eight children born to He and his younger sister,~ 
(4), have been in care for over two years, since May 2014. They have been out of their mothers 
care longer, since June 20131 due to her Incarceration in federal prison in California. !li.s 
older half siblings are all pl~ced separately in other foster or suitable adult placements. • s 
primary perma.nent plan is adoption and his alternate permanent plan is reunification. e . . 
Department has not yet filed for termination of parental rights at least In part due to the fact that 
Ms. lilalllmay receive compassionate release. Of note, In addition to Ms. • • current 
Incarceration, she has a significant CPS and criminal history. Despite Ms.· • s expre$sed love 
and desire forl!f.illa and all of his siblings to be returned to her care upon er release (which is 
currently scheduled for July 2019), concerns remain regarding the impact of further delaying the 
children's per~, as well as Ms. !iJ;W's ability to safely parent upon her release. Given the 
length of tlmel:lilml and!D have beef") In care, as well as their unique temperaments and 
functioning, it is not In thelr best interest to delay permanency. Delay undermines their security 
which affects all areas of their functioning and well-being. Both children are exhibiting emotional 

. and behavioral'chal!enges related to anxiety and both· are desperately In need of stability, 
reassurance, and structure. Their current foster home is providing this and they are responding 
well. lt is recommended that the Department proceed with ffling for termination of parental rights 
now without waiting for the outcome of the MsJiJFfll's application for compassionate release. 

Although Ms.lilalllhas been making positive efforts at maintaining contact with the ch!ldren 
through letters, calls, and visits, there continues to be concerns abeut her ability to safely parent 
them based on her past history of CPS involv~ment and criminal history which would need to be 
addressed prior to moving forward with reunification. Of note, Ms,liJli- has participated ln 
parenting classes available at the prison and participated In a parenting evaluation as well as the 
FCAP assessment. Records indicate that she participated In drug education classes while 
incarcerated, however It ls uncl~ar if this will satisfy her requirement for participation in a court· 
ordered drug and alcohol evaluation. Whlle Ms.liliJIII rightly notes that the children were 
removed from someone else's care, she also denies any CPS history of her own which Is not 
accurate. There are several CPS referrals between 1992 and 2013 (prior to Ms.~ 
incarceration) with allegations indicating a pattern of unsafe activity (e.g. exposureTo"'ocimestic 
violence, criminal activity, substance abuse, lack of supervision). Furthermore, Ms.· • 's prison 
case manager, Ms. Sharma, reported c·oncerns about deceptive behavior by Ms. • • while 
incarcerated with unsubstantiated reports of Ms.lilalllnot following the prison.rues e.g. selling 
~s. drinking on furlough). Further, as part of her compassionate release application, Ms. 
lilillll was noted to have reported that the children were being cared for by her mother who died 
(which is not accurate) and there Is no other family available to care for them. She has also 
reported to the prison staff that she has no CPS history and that her children could be placed with 

. her immediately_upon release (also not accurate). These concerns are relevant in considering 
reunification and speak to Ms,lililllls cooperation and ability to make changes in her behavior 
and lifestyle that would prevent her from returning to high risk criminal activity upon release: 

If Ms. lilFfll's compassionate release application Is approved and she is released early, then 
several ste s are recommended prior to moving forward with reunification for- and~ 
First, Ms. would need to establish safe, stable housing free of criminal activity. Seco"n"a." 
given Ms. s history of substance abuse am.I drug related criminal charges, she should 
participate in random urinalysis twice per week which should include testing for alcohol. lfthere 
are any positive UA's ~ should participate in a drug a·nd alcohol evaluation and treatment 
If needed. Third, Mslilillllfwould need to cooperate and be forthcoming with the Department 
and providers (e.g. sign in a release to facilitate open communication). This is important given 
reported concerns of Ms. not being straightforward and her noted denial of pa:;;t CPS 
history. Fourth, if Ms is moving towards reunification, she should participate in Parent 
Child Interaction Therapy (PCIT) with- and !Jil. PCIT is an evidence-based treatment 
that coaches parents/c~reglvers in_ the development and use of specific skills tb effectively manage 
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child behavior problems and improve the quality of parent-child relationships. While PCIT is 
recommended for this family, It should not be Initiated until.the process-of reunification Is well 
underway. Flnally, it is recommended that if MsJiJI; is released early, there Is a short tlmeline 
for measuring her progress and compliance (within three to six months of her release) due to the 

I 

length of time these children have been In care. . 

In addition to addressing&lllll's permanency needs, modifications are recommended for the 
current visitation plan. lZ1llllllland U have phone visits twice per week with Ms. li.llllll 
supervised by the foster parents. These phone visits have been problematic with theclii@i=en 
exhibiting significant anxiety and resistance to participating. Ms,l;JiW stated that she wants 

. additional help in her communication with the children and seemed to appreciate the support of the 
WACAP social worker In facilitating the call. Of note, children of this age can have difficulty 
maintaining a 15 minute phone call under· any circumstances. · It Is recommended that phone visits 
be reduced to once per week and that they be supervised by someone other than the foster 
parents (e.g. DCFS social worker, WACAP social worker, visitation -provider). R,educing the 
frequency of calls will help take the pressure off of the children. The goal of these phone visits is to 
maintain the parent-child relationship and it Is Important to understand that the children will not 
form a positive attachment and connection while they are in distress. It Is also in everyone's best 

------,rneres-ttortmn:imnity-ofttres'e-callsio-be·improved-and-to--pr-evenHt1Fti'lert,erE1s'1lf)-foF--ttcie-shi~drer-i,.,... - -----+----i 
Therefore , it is recommended that Ms.l3aparticlp.ate in parent coaching (over the phone) to 
improve the quality of these l(isits. Calls should be activity-oriented (reading a book together, 
playing a verbal game) with developrnentally appropriate expectations and attention to the 
children's needs for emotional safety and comfort. MsJ;J;W should learn strategies for making 
the calls more fun and engaging, as well as responding appropriately if the children arf;? distressed 
or wanting to end the call. Regarding the parent coaching, a portion should be 1:1 with Ms. !;Jill 
and also with Ms.!;lill and the children during the phone visits. It would also be helpful to assist 
Ms.liJliW In taking the children's perspective (e.g. not making an issue out of how they refer to 
her, not questioning their love if they do not want to talk} as a rneans of building a stronger 
·relationship with them. Msl3ilal should be able to demonstrate her use of the newly learned 
skllls and her ability to focus on their needs to help them feel comfortable. It Is important to 
remember that both&IIIII ancJ!lill have been through significant disruption In their young lives 
and some transitions have been abrupt and traumatic for them. Furthermore, they seem to clearly 
know that Ms-liJli Is their mother, however because they have not .been livlng with her in that 
capacity since they were very young, some ambfvalence or confusion should be expected. Of 
note, Ms.l3a is generally noted to do well with her interactions at the in-person visits during 
furlough and in particular for the observation for this assessme.nt. She was observed to' meet the 

· emotional and physical safety needs of the children well. Concerns noted regarding Ms, !;Jill 
not bringing food for the visits could be addressed if needed with the parent coaching service. 

In terms of services for&IIIII, he began participating in counseling at Compass Mental Health 
(CMH} in April 2016. This has been noted to be very helpful tor&W and his caregivers. 
- is diagnosed with Adjustment Disorder with Mixed Emotions and Conduct. He has 
responded well to the treatment and the H·N's report appreciating the support they have received 
from the providers at CMH. Of note, evidence-based cognitive behavior therapy (CBT) is the most 
effective treatment for anxiety and depression In children. Trauma focused cognitive behavioral 
therapy (TF-CBT) in particular can help with addressing trauma symptoms, which both- and 
!El have exhibited. - ·s results on the standard measures indicate some posttraumatic 
stress avoidance. His challenges with externallzing behavior problems (which have notably 
diminished over the past few months) would best be addressed with evidence-bc)sed parent 
management training (PMT}. l!lfilll's caregivers should continue to actively participate in his 
treatment to help learn a·nd reinforce the skills learned in therapy. In addition to counseling, 
- participated ln a Head Start program in Bellevue since February 2015. He is currently 
doinQ well in the program academjcally with some continued struggles with his behavior. Th.e 
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standard measure completed by his teacher indicated clinically significant conduct problems. 
1$1.:. I is noted to be extremely bright with strong skills in reading and writing. While he 
expressed discontent with school to this evaluator, his Intellectual strengths should continue to be 
supported and nurtured. Regardless of his placement.-will likely need advocacy and 
support to ensure his academic success. He wpuld also llkely benefit from participation in any 
positive social activities in the community. Further,- has close connections with, his African 
American extended family members Including numerous siblings, and he is living currently in a 
Caucasian househol_d. -'s cultural needs and identity development should receive special 
attention and his caregivers should be provided with ample guidance and education on this issue. 

RECOMMENDATIONS 

1. Proceed with filing for termination of parental rights. If Ms.!ilillllll ls released early (through 
compassionate release), the following steps should be taken prior to reunification: Ms,lilillll to 
establish safe, stable, crime-free housing; Ms.[3ill to participate in random urinalysis; Ms. 
!ilillllllto sign releases for all parties to promote safety and open communication; Ms. lililllllllto 
participate in PCIT with - and!la to improve the relation-ship and increase parenting skills 
to address their behavior challenges. 

2. Phone visits should be reduced to once per week and should not be supervised by the foster 
parents. Msila should particlp,;1.te in parent coaching to Improve the quality of visits and 
address concerns with her abllity make the cells more active and engaging as well as to respond 
appropriately to any distress experienced by the children and ending the call if n~eded. 

3. -s therapy should utilize evidence-based CBT to address his challenges with anxiety and 
PMT to continue improving his externalizing behavior problems. His caregivers should continue to 
actively participate in his treatment to help learn and reinforce the· skills learned in therapy. 4.- is bright and doing well academically, although he reports not liking school. Efforts to 
support his academic strengths will be important. - needs special attention to his cultural 
needs and identity development and would also likely benefit from opportunities for involvement 
positive social activities, 

FCAP Evaluator Name: Paula Solomon, LICSW 

Signatur_e 

Agency: Harborview Center for Sexual Assault and Traumatic Stress 

D,ate Report Sent to DCFS: 7/26/16 
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WSBA 
WASHINGTON STATE BAR ASSOCIATION 

BOARD OF GOVERl'l"ORS 

RESOLUTION IN SUPPORT OF ATIORNEY REPRESENTATION FOR CH ILDREN 

IN DEPENDENCY (ABUSE/NEGLECT) PROCEEDINGS 

WHEREAS, a chi ld who is t he subject of an abuse of neglect proceeding has numerous legal rights at 

stake, including whether that chi ld will be returned home, and if not, with whom the child will live, 

where the ch ild will go to school, and how often t he child will visit his/her biological family; and 

WHEREAS, every other party in a dependency proceeding has the right to be represented by an 

attorney; and 

WHEREAS, attorneys have different skills and roles than guardians ad litem and court-appointed special 

advocates and an attorney for the child working in tandem with a GAL or CASA volunteer can provide a 

powerful team approach in juvenile court; and 

WHEREAS, only an attorney for a child in the dependency system w ill be able to maintain confidential 

and privil eged communications with a child who is SLlbject to a proceeding which involves myriad legal 

rights pertaining to intensely private and personal issues, such as mental health and physical health 

issues, sexual and physien l ribuse, and education; and 

WHEREAS, an attorney for a child can file motions, present and cross-examine witnesses, in an effo rt to 

advocate for the child's stated interests, as well as protect the child's legal rights, in an often years-long, 

complicated legal process that subject the child to significant risks of harm; and 

WHEREAS, an attorney for a child can hold the State accountable in court to its duty to protect and 

provide for the child while the chil d is in foster care; 

NOW, THEREFORE, BE IT HEREBY RESOLVED: 

That the Washington State Bar Associat ion is committed to prot ec ting the legal rights of children in the 

dependency system and ensuring they have equal access to the juslice sys Lem; and 

BE IT FURTHER RESOLVED: 

That the Washington St ate Bar Associat ion expresses its position that children of all ages who are the 

subject of a dependency (abuse/neglect) proceeding initiated by the State o f Washington must receive 

cou rt -appoint ed lega l representation at all times duri ng the pendency of that proceeding, to ensure that 

children who are at the core of a dependency proceeding are afforded equal access to the justice system 

as urged by the ABA Model Act Governing the Representation of Children in Abuse, Neglect, and 

Dependency Proceedings, dated August 21, 2011. 

Adopted by the Washington State Bar Associatior'I Board of Governors on September 17, 2015. 

Pau la C. Litt lewood 

Execut ive Directo r 

I EXIilBl T B I 
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J\iticle 

REVISITING THE QUESTION OF \i\THETHER YOUNG CHJLDREN IN CHILD PROTECTION PROCEEDINGS 
SHOULD BE REPRESENTED BY LAWYERS 

Randi Mandelbaum'' 

Copyright (c) 2000 Loyola University Chicago School of Law; Randi Mandelbaum 

In the la te twentieth century, one would expect our nation to have settled the question of whether legal representation must be 
provided for children involved in j udicial proc:cctlings affecting th t: rt:st of tht:ir livcs--cast:s in which their parents' interest 
may clearly be at odds with theirs. This question is far from scttlcd. 1 

L Introduction 

l n 1974, by its passage of the Child Abuse Prevention and Treatment Act CC APT A"'), Congress established a statutory right 
to representation, although not necessarily by counsel, for all children who are t he subjec.ts of child protection proceedings.' 
Specifica lly, as a *2 condition for receiving federal funds, ·'in every case involving un abused or neglected child which 
results in a judicia l proceeding," each state is required to "provide a guardian ad I item ... to represent the chi ld."' Congress 
arn~nded the statute in 1996 to specify that the guardian ad litem ("GAL'' ) may "be an attorney or a comt appointed special 
advocate' (or both)" and that the purpose of such appointment shall be ''( I) to obtain first-hand, a c lear understanding of the 
situation and needs of the chi ld; and (Tl) to make recommendations to t he court concerning the best interests of the ch ild. ''·' 
No further congress ional *3 guidance was or has been given as to the role of the GAL or the purpose ofthc represe ntation/ 

Over the past two decades, numerous scholars and organi7.ati ons, including various committees of t he American Bar 
Association (''ABA" ), have attempted to provide some guidance for child advocates struggling to provide ethical and quality 
representation to their child clients. For example, in 1983, as part or its efforts to develop model ethical rules. lhe ABA 
created Model Rule 1.14.' Additionally, during this time, a growing number of scholars have examined and debated the 
question of what is the appropriate role for the child' s represenlalive, panicularly the role of an attorney.' Most recently, 
several *4 recommendations for more uniform standards have been developed by various organizations and conferences.9 

Despile these efforLs, much confusion remains and many commentators have fo und that lawyers who represent yoW1g 
chi ldren in child protection proceedings exercise too much discretion and therefore may make deLerminations on behalf or the 
young children that are based on their own vie,vs and backgrounds and not those of their chi ld clients.'° The situation is 
worsened by the fact that all of the systems designed to protect these extremely vulnerable children and serve their needs, 
including the current systems for providing representation, arc failing. 

Given the lack of clarity over the ro le or the representative, as well as concerns about the quality of much or the 
representation being _prov itkd to children, it is not surprising that recently there has bct:n rrncwed st:holarly attention a.n<l 
legislative inquiry concerning the question of *5 whether all ch ildren, cspccially young childrcn0 should he represented in 
child prote<.;tion proceedings. Prnfc:ssur Mm1u1 G uggenht:im has called for the rnrtailmcnt, if no t the elimination, of kga1 
representation of young children, and Professor Emily Buss has recommended that lawyers refrain from taking positions on 
behalf of their child clients.' 1 ;,6 The legislative probe has taken several different forms. In 1988. through its reauthorization 
of CA PT A, Congn:ss directed that the National Center on Chi ld Abuse and Neglect ("NCCAN") study '' the effectiveness of 
li.:gal representation of t:hi ldn:n in t:ases of abuse or neglect th rough the use of the guard ian aJ ]item and cou1t appoi nted 
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special advocates" and report the results to Congress.12 More recently, in 1995, Congress proposed decreasing ftmd ing for 
CAPT.I\ and abolishing the federal requirement for the appointment of representatives for children \>r'ho are the subjects of 
cl1ild protection proceedings." AJ diLionally, the American Academy or 1vfatri.monia1 Lawyers ("AAML"), a commi{Lee of the 
AHA's Family Law Section. and the .National Conference of Juvenile and Family Cou1i Judges have recently adopted 
standards and principles that support the notion that *7 children in eustody und visitation matters'' arc not requirc<l to have 
lawyers.'' 

11 is unclear if the views of two prominent and thoughtful scholars, ongoing legislative concerns, and institutional 
pronouncements from organizations in different, but related. fields will result in any changes to the current systems that 
provide representation to young children. The implications arc so grave, however. that further examination is warranted as to 

the appropriate role of an attorney representing yo ung children in the w ntcxt of child protection proceedings am.I to our 
ability tu ensure that the needs aud legal interests of these children arc represented. The thesis uf this paper is that 
representation of young children is needed. that this representation is best when it is conducted by attorneys acting, as m uch 
as possible, i.i:l the traditional attorney role, and that concerns regarding unguided discretion and bias by lavvycrs can be 
substantially reduced with a eonccrted effo11 by attorneys to understan<l the lives of th eir young child clients, incl uding their 
fami lies , backgr ounds, and cultures.'(, However. recognizing that accomplishing these goals w ill entail additional resources 
Lhat jurisdic tions may not be ,,rilling to allocate, this article also recommends lhat enhancements in the roles and 
responsibi lities of juvenile c-orni judges and child \.Velfare agency social workers be made. Fu11her, the article advocates that 
we continue our discussions regarding how court-appointed special advocates ("CASA:;") and attorneys can best work 
together. 'Nhile t hese recommendat ions would not protect the interests of young children to the same degree as a competent 
and well-supported attorney would, they arc worth considering as part of the dialogue *8 which has begun, and needs to 
continue, on how c hild protection proceedings can be made more responsive to the needs and interests of the children it 
serve~. 

In o rde r t o place these questions and issues in context, the second part of this art icle \Yill d iscuss the current plight of children 
in this country who arc abused and neglected.'' This discussion will include brief descriptions of the systems designed to 
meet the needs of these children, including the provision of legal representation. This pa11 wi ll also address the serious 
deficiencies in these systems. 1

' In addition, Part I1 of this article will introduce two fictional children whose lives are 
reileclive o l' Lhe m any children who are abused and neglected.1

'
1 Their stories will be used throughout the paper Lo illuslrale 

common situalions con[ronted by children in the dependency system that must be taken into aecounl when reconsidering the 
n eed to provide legal representation to young children. 

Pan III then elaborates on some ::idditional concerns about the legal representation of young children and summarizes two 
proposals that call for the curtailment of such representation.°" Acknowledging the merits of Lhe concerns summarized in 
Parls II and lil or the article, Parts IV, V, and VI respond to the. recommendations calling for the reduction or elimination or 
the- role of the attorney for young children." Specifically, Part IV explains how the proposals will not eliminate bias and 
discretion in the representation of ymmg children/ · while Part V discusses why it is necessa1y for young children to have 
representalives.1

' Part VI focuses on the question of bow lawyering for young children can be improved and thus become less 
haphazard and more reflective of the interests and needs of children." This d iscussion will highlight some of the recent 
writings of Professor Jean Koh Peters and will propose areas of study in order to fur ther develop and support her parad igm." 
Finally, Pa rt V II suggests that alternative approaches to the representation of young chi ldren he studied.2" Pa11 VII also calls 
for alterations to our child welfare polieies, p articularly regarding the ro le *9 of the agency social worker, an<l in the 
responsibilities that W? plac.c on ju venile coun judges." As state<l above, these latter recommendations arc especially 
important if the support, financial and otherwise, for the improvement and augmentation of legal representation continues to 
be deficient. 

II. T he Co ntext 

A. The Lives of Two Neglected Children 

ln order to better undersLand lhe complexities and dilliculLi es o r a chil d protecLion case, i l is helpful to look lirst a l an 
individual family situation as il m.ighL become known to a child ' s legal representative a l the beginning o r such a proceeding."' 
Throughout and following this nanaLive wi1i be more general descr iptions of the characteristics of children who may be 
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v ictims of abuse and/or neglect, and the systems and laws that are in place to protect and serve them and their families. Such 
a contextual portrayal is necessary to thoroughly examine t he questiou of whether legnJ representatives are needed. 

The children whose situation we arc going to cxat.nillc arc Andrew and Brenda Smith. They entered the child protection 
system within tht.: last 48 hours. Antlrnw is ten years old and Brenda is eigh t. They arc African Americans." Prior to being 
removed from their home, they *10 lived with their mothlT, Caroline Smith, who is twenty-six years old.'0 They have 
different fathers and ueithcr father has had much contact with his child . Brenda's father lws a serious substance addiction. 
lhc exact whereabouts of Andrew' s father arc unknown. The family' s only source of income is public assistance." 

*12 Ms. Smith also suffers from a dependency on drugs.'! She has hct.:n a victim to this addiction for the past five yn1rs, but it 
has become more severe during the last tv,·o. Over the years, the fam ily has moved from place to plat:e, st:iying with friends 
\\'hcn possible: and , at times, living in shelters or on thc street. Approximutdy one year ago, the fiunily was f01ium,tc to move 
off of tbc waiting list and into a two-bedroom apaJtment in a subsidized housing development. llo,vever, the family is about 
to be evicted from th.i s housing unit due to nonpayment of rent and because drng dealers were alleged to be on the p remises. 

A soc ia l worker from the local c-hild protection services agency C'CPS") removed Andrew and Brenda fro m their home after 
the nrnnager of their housi ng complex called the agency to report that Ms. Smith had left the children unsupervised, alone., 
and w ith very little food to eat for two days. The family, however, was already known to C PS. T he agency had previously 
received calls from the children's school abou t excessive absente.eism and the fact that the chi ldren frequently came to school 
dirty. Tn addition, Andrew's teacher had expressed concerns of educational neglect. Tt seems that Andrew is not doing wel l in 
school. He has been exhibiting some behavioral p roblems and the teacher believes that. he may have a learning disabil ity. The 
teacher would like to refer Andrew for a special education assessment and has attempted to meet with Ms. Smith to discuss 
her concerns. However, 'lvfs. Smi th has not responded to any of the letters the teacher has sent home. 

After being removed from the family home, 13renda was placed in a family-I ike foster l1ome. Andrew, however, was placed 
in an emergency shelter. There were no available foster homes for a b oy his age, nor were there any foster homes where 
Andrew and Brenda could be placed together. Significantly, the extent of CPS's assis tance to the *13 family in the past has 
been the provision of emergency funds to help pay some overdue rent and to reactivate the electricity and telephone. No other 
resources or services have been provided. 

Just prior to the shelter care. bearingt in an interview room at the comthouse, Andrew and Breuda meet individually ,vith 
their legal representative, a Caucasian woman in her late twenties frorn a middle -class, suburban background.14 Ms. Smith has 
not appeared at the comibouse, so the representative expects that the children wi ll continue to be placed outside lbe home. 
Neither has expressed a preference nor a reluc tance Lo go borne. However, both children repon lo her that they are very upset 
about being separated from one another and have ex.pressed n strong desire (o be with Brenda's godmother, Ms. Anita Jones, 
who h as come to the coUJ(bouse. Both children appear to the attorney to be frightened and very anxious. Andrew complains 
ofa headache. while Brenda reports having bad a stomach ache all day. From what the legal representative can observe while 
at the courthouse, the children seem very bonded with one another and comfortable with Ms. Jones. The lawyer, however, 
recognizes that these fast in1prcssions arc merely preliminary. 

There <lo nnt appear to be any biological relatives avai lable: to care for the ch ildren. Ms. Jones, who is u friend of the 
children's maternal b'Tund molhcr. informs the representative that ,tll of the child ren's cxtcnc.lcd family l ive out of state, hut 
that she ha~ cared for the two childrcn on and off over the years and would be willi..ug to do so now. T he child welfare agcnt:y 
social worker is aware of Ms. Jones' offer and lias even been to her home and fo und botl1 Ms. Jones and her home to '''14 be 
appropriate. ·n1c social worker went to Ms. Jones' home as pai1 of her efforts to locate Ms. Smith. As the social worker 
would with a blood-rnlativc, she also ran a background clearance check on Ms . .Tones in antic ipation of the shelter care 
hearing and the possibility of plac ing the children with her. I lowevcr, it is against the policy nfthc agt.:ncy to place chi ldren 
in the home of an unrclatcJ. pt.:n;on, even someone who is as dose with the children as Ms. Jones, unless it is a licensed foster 
home .. The process of l icensing can take several months." This is the situation as Andrew aud Brenda await tl1eir shelter care 
hearing. 

Andrcw and Brenda arc not alone. Rather, they arc t,vo of the approxi mately one million children w ho arc abused or 
neglected each year."' The type of maltreatment, however, varies. Of those cl1ilclren found to be abused or neglected, more 
than one-1,al f su ffer from neglect, as is the case w ith Andrew and Brenda; nearly tv,enty-five percent are victims of physical 
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abuse; and twelve percent are sexually abused." 

*15 Unfor tunately, the problem s for Andrew and Brenda do not stop al home. Because of the conditions of the systems that 
arc supposed to protect Andrew and Brenda from abuse or neglect, there is no assurance that all will be wc!l for them if they 
arc removed from the ir home. The two public systems designated to both protect abused and ncgkctcd l'hildn:n and assist 
their families in addressing the causes of maltreatment arc our child welfare agencies and our juvenile courts. In addi tion, to 
c.:nsurc that all chi ldren involved in chiltl protc.:dion proccc<lings arc rc.:prc.:scntc.:<l, must states huvc established some.: system or 
structw·c to provide for reprcscntatfon. Over 1!1e past few decades. however. n umerous studies and reports have docwncntcd 
extensive and chronic neglect of children in these systems. Jn order to understand what Andrew, Brenda and their family arc 
likely to fac.:c if they beeome involved with these systems, it is necessary to bridl y describe the functions of each of thesc 
systems, as well as some ofthci r many shortcomings. 

B. Stlltus of Our Child Welfare Agencies 

At present. child we lfare agencies in many states are under court supervision as a result of lawsuits that documented extreme 
violations o f federal and stat e laws in providing services to c.hi ldren and thei r families. " One judge described the system in 
his jurisdiction as one of *16 "outrageous deficiencies;' whi le another jurist declared the current state of affairs to be a "bleak 
and Dickensian picture." ·w According to a r eport by the U nited States Adv isory Board on Child Abuse and Neglect, "[i] t is 
not a question of acute fo ilurc of a single clement of the system; there is c-h ron ic-and critical multiple o rga n fai lu re . In such a 
context, the safety of children cannot be ensured. Indeed, the system itself can at times be abusive to children .'040 

The widespread deficit!ncies ,.vithin the cb.i ld weUa.re system can be seen in a lmost every slah:, al every level, and at every 
step in lhe process." For example, the lirst type or ser vice that child welfare agenc ies provide is the investigation of re.ports of 
child abuse and neglect. Tbe need for tbis service to occur in a prompt and responsible manner cannot be overstated.12 Yet, 
approximate ly one-thi rd of state agencies charged with this responsibility are "wiable to investigate reports w ithin 24 or 48 
hours. as r equired by law."" Reviewing the * 17 situation of Andrew and Brenda, it appears that the agency responded 
promptly. Had it not, boweve.r, the likely result would have been tbal Andrew and Brenda would h ave spent another night 
alone, unsupervi5ed, and without sui1icient food. 

Children removed from the care of their parents and placed in fos ter care, even tempornrily, are also at great risk of not 
having their needs met by the child welfare agencies.H Placemen ts in overcrowded and inadequate foste r homes that fa il to 
provide for children's basic needs ru·e common:'; As Professor Richard Wexler told a Senate committee. ·'[f]ostcr care is not a 
haven. Often it is not even safe. Most people assume that removing chi..ld1cn from their parent s means removing them from 
clanger and plac.:.ing them in safety. Oftrn it is the other ,vay around.""· In the case of Andrew and Brenda, it is too <.:arly to 
pn.:dict how they will fare out of their mother' s care. I lowever, we do know that the children have been separated" from each 
other and that Andrew was nut cv<.:u abk to be placed in a farnily-likc foster home. 

Once children arc placed in foster care, it is the responsibility of fuc child welfare agency to meet the needs of the chi ldren 
and to provide *18 services and resources to the family in onkr to addrcs8 thc c.:ausc or causes of the maltrc.:atmc.:nt and to 
lrnpefully reunify the family us quick ly as p ossible:' For Andrew, Brenda, and Ms. Smith , this mi ght mc::in provid ing 
medical, psychulugieal. or c.:d ucational services to Andrew and Brenda, drug reh abilitative treatment tu Ms. Smith, aml 
assistance in securing housing. llcre too, however, 1!1c agenc ies have been found to be fa iling abysmally. '', 

*19 Very few chi ldren and fam ilies receive the assistance they need, and reuni fica tion serv ices are often lacki ng. Many 
parents " end up w ith nearly identical boilerplate plans o f counseli ng, parenting and anger management or drug classcs--if 
they can get into the heav ily overbooked c lasses at all:'' 11 Consequently, many ch ildren have languished in foster care for 
years on end without a clear pennanency plan and w1thout s ignificant efforts having been made by the chi ld welfare agency 
to either reunify the child ' s biological family or take the necessary steps to free the child of his legal ties to his biological 
family so that he can be adopted.j' Not only does th is lack of meaningful assi stance and services create a situation that is 
painfully unfair to the parents and potentially harmful to the children (,Yho arc generally better off with their own families, if 
the abusive or neglectful conditions are remedied), but w hen an agency fa ils to provide such assistance it becomes very 
difficu lt, if11ot impossible, for t he agency or the court to determine and/or pursue an appropriate long-term or permanent plan 
for a partie,ular child. Recent changes in federal law, mandating that decisions with respect to pe1111anency be m ade within 
t\velve months of a child ente ri ng foster care, heighten the s ignifi cance of this scarcity of resources and create an even more 
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dire situation." 

*20 C. Shortcomings of Juvenile Court 

Of .:oursc.:, Andrew and Brenda will not fa1.:c the perils of t11c welfare system alone. Their interests arc supposed to be 
protected by our j uvenile cou1i system, which will oversee the possible removal and placement of Andrew and Brenda, as 
well as the provision of services to Andrew and Brenda and their fami ly. However, like the child welfare agency. the j uvenile 
court, w ith which Andrew and Brenda will fi nd themselves in volved, is also likely to suffer from serious <lcficic.:neics.;., Very 
little data ex ists that docume nts or explains how it is determined which substantiated reports of abuse or neglect arc brought 
to the attention of the juven ile courl." The few studies that have been conducted reveal that only a sm<1II proportion of 
substantiated cases seek the assistance of the court." Such a small percentage is more easily understood when one considers 
that the only cases likely requiring the court's attention are those where the child welfare agency finds it necessary to 
involuntarily remove c.hildren from the c::ne of their parents, or where the child welfare agency finds the parents not to be 
cooperating with treatment plans outlined by the child welfare agencies. Andrew and Brenda fal l into this category, as they 
have essentially been abandoned., mid their mother is not available to voluntarily work Vv'ith the child welfare agency in 
making an-angements to e nsure their safety in the fumre. 

Despite the sma ll percentage of substantiated instnnccs of abuse or neglect requiring judic ial attention, the actii::11 number of 
cases is quite large - many more than most j uvenile courts and presiding judges arc able to handle in an adequate manner.' '' 
Descriptions of the operations of our juvenile courts reveal an overwhelmed and. at times, even unresponsive judicial 
process. Co1mnon characteristics include: judges with no more than a few minutes to spend on each case; orders being issued 
without any legal or i'aclual basis; extraordinarily Jong delays, *21 especially if any party wishes to contest a n issue; and 
inadequate appellale processes.~' 

One unfortunate result of such fill iJl-f\mctioning system is that. iu some cases, '·children who should be removed from their 
h omes are not, and children who are removed should not have been:'" Frequently . children like A.ndrew and Brenda do not 
receive the a llenlion and protection Lo which they are enliLled. Numerous studies or various juvenile courl systems val idate 
Lhese appalling cbaracteristics.;·J A September 1997 report by the Fund for Modern Com ls found lhat New York "Family 
Court judges were overburdened and were forced to provide 'assembly-line' justice because they bad only a few minutes to 
review each case."•0 A sinular report concerning the Massachusetts family courl syslem found it to be in need of a serious 
overba ul.61 

ln sum, the outlook for Andrew and Brenda is dismal. They and their mother arc in need of assistance. Yet, the systems 
dcsigrn..:<l and *22 cstahlishcd to rrn<lc.:r this aiu arc unable to as~ist all of the children and familic.:s who arc in need.''' In an 
cffm1 to cnsun: that the individual needs of each child arc addressed, Congress mandated that each child hc prov ided wi th a 
rcprcscnlHtivc."3 As will be cxamim:d next, however, the pro1·ision of reprcscntuliun has nut ww<.1y:; accomplished this goal. 

D. l'oor, if Any, Representation 

Numerous scholars and studies have documented a multi rude of systemic problems affecting the provision of competent 
representation to children who are involved in child protection proceedings ... Although the concerns have been characterized 
in various ways by d ifferent commentators, the problems can be separated into two categories.6

; The first set of issues 
involves the lack of sufficient resources ava ilable to support competent representation, whi le the second involves the lack of 
guidance avai lable to representatives as to v,,·hat role they should play."'' Rorh. especially the latter, result in represent<1tion that 
is often haphazard and biased. 

I. Inadequate Resources and Support for Representation 

\'Vith regard to the provis ion of representation, il is iirst necessary lo deLermine what is cunently occurring al the state level. 
A relatively recent report on tl1e effectiveness of representalion pursuant to CAPTA revealed that while all states currently 
have statutor y provisions that provide for representation, in actuality, the stares have not been meeting their obligations to 
provide representation in an appropriate manner, if *23 at aU .'7 '"1n eight sraces, U1e appointment of a representative is 
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discretionary or requ ired only in some cases, resulting in a substantial nlllllber of abused and negl.ected children in these 
states not being represented."' 8 In many other states, although a represen tative is required by stare statute. children are forced 
to participate in eoUJt proceedings without represemalion .6'' 

In those states where a representative is appointed, the qualifications, training, aml suppo1t of the representatives vary greatly 
from state to state, and even among counties within a state. For example, only about half of the states manJatt: that all 
duldren receive n.:prcscntation. by attomey~.7

" Where n.:prcscutation is not reqL1ired t o be by attorneys, it may be proviJed by 
paid or volwitecr lay advocates, or by a combination of different types of representation, including some representation by 
attorneys.71 

The most p rominent of the lay advocacy programs is the CASA program, which c.:urn.:ntly operates in some form in every 
state by volunteer participants. ': The provision of rcpn:scntution by CASAs - *24 ,,h o typically only handk one euse at u 
time, arc motivated, and well-trained - has b een found by some researchers to be effective, especially in the tasks of 
investigation and monitoring!' However, such positive reports should be tempered by significant concerns regarding the 
abil ity of CASAs to <.:ffcetivcly participate in '·courtroom activities.""' 

While it may seem that those states that provide attorneys to all chil dren involved in chi ld protection proceedings are fully 
complying with their obligations under CA PTA, a closer e.xamination reveals otherwise. Many states that provide attorneys 
as representatives foil to provide a sufficient amount of resourceR to the appointment of these legal representatives.73 T he 
result of th is deficiency in funding is inadequately trained lawyers;" who are either poorly paid," forced to *25 handle 
voluminous cascloads,7' or both.19 Consequently, attorneys :.ppointcd to represent children in child protection proceedings arc 
often unable to spend the time necessary to adequately investigate cases, develop relationships with thei r child clients, 
monitor court orders, and generally perform their responsibil ities in an ethical and competent manner."" 

*26 2. Lack of Guidancc1
' 

Compounding lhe lack o r adequate support for representation is the fact U1at representatives fal'e great confusion over lhe 
ualure of their role in child protection proceedings." Over the years, various conunentalors have attempted to <ldiue lhe role 
of the representative w ith respect to attorneys representing children." No clear consensus, however, has prevailed, and the 
impact of this confusion on the quality of representation is a source of enormous concern.'4 In sum, advocates have had very 
little guidance in determining what their roles and responsibi.lities should be, creating a situation of haphazard 
representation.'; This section detai ls the sources of some of the confusion. 

,·,27 a. Confusion i.n State Statutes 

With relatively no direction provided by the language or legislative history of CAPTA,'" each state developed its own (and in 
many regards id iosyncratic) model of practice.~' T n fact, the current state of affairs can best be described as nothing, short o f 
"chaotic."~' This disarray can be attributed to each state's unique customs and "politics,'''• fi scal concerns,'" "confus ion in 
te1111inology,"'" differences in the state's de fi ni tions of the representatives' roles and responsibilities,'" and great discrepancies 
between statutory mandates and what occurs in reality.'11 *28 11,e last factor may be due to diffe1i ng interpretations of state 
mandates by counties, oiher localities, courts, or individual representatives, o r by a combination of some or all of these 
factors!' 

b. Unhelpful Ethical Rules 

A likely place for cluldren· s representatives to turn for direction, at least for those representatives who are lmvyers, is to the 
legal profession's etl1ical regulations. However, a strong consensus of academics and practitioners agree tbat these rules 
provide Jillie, if any, assistance!' The ABL\'s Model Rules of Professional Conduct, which have been adopted in whole or in 
part in mosl slates, are almost entirely *29 concerned with the representation or adult clients.'1~ The one rule which 
specifically addresses the concerns or representing children, or others with "impaired decision making capabilities," Model 
Rule 1.14," provides little guidance on lhe question of when a client should be deem ed to be "jmpai.red'. ("unimpai red" 
children are generally subject to the same rnles as com peten t aduJts ) and what role should be taken by the representative once 
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this determination is made.9
' 

In treating the client 's status as a minority as a form of disability, Model Rule 1.14 is a continuation oflbe approach taken by 
Ethical Consideration 7 -12 of the AB A's Model Code of Professional Responsibility, the predecessor set of ethical ru les.9Y 

Mu<ld Ruic 1.1 4 *30 emphasizes the ncc<l for an attorney to "as far as reasonably possible, maintain a normal clic:nt-lawycr 
relationship." ''" Only when the client is fou nd to be unable to act in his own interest may the attorney "seek the appointrm:nt 
of a guardian or take other prntectivc actiou."'0

' However. Mo<lcl Ruk: 1.14 and its accompanying comments provide very 
little guidance as to when an attorney should take such "protective action'' (i.e., fm d a client to be "impai.rcd'') and what 
process an attorney should adopt to make thi s detenni.nation.un Additionally, once a client is found to be "impaired," Model 
Rule 1.14 fails to explain how an attorney should <leci<le what "protective action" to take.'"' 

c. Disagreement With in Scho lady Litcratun· 

Tile scholarly literature also provides l ittle guidance to assist lawyers in clarifying what ro le they should play when 
representing a child client.' '" 1\mong scholars, the determination of what role a legal *3 1 representative for a child should 
play has evolved into a vigorous, and often heated, debate over whether the legal representative should represent the chi ld's 
best interests or advocate for the child's wishes as an attorney would do when representing an adul t. in' Under the best 
interests approach, the ch ild' s wishes are usually one among many facto rs that the attorney would consider in determining 
what is best for t he child. '06 Whereas, under the traditional attorney model, the legal *32 representative attempts to represent 
the child in a manner similar to that of an adult client, with tbe same ethical obligations that representatives have when 
representing adul t clients. w, Accordingly, directions concerning the objectives of the representation and significant decisions 
are left up to tbe child client, as they would be wi th an adult client.11' *33 Additionally, as wiLh an adull client, the attorney 
must prese.rvc confidences, keep tbe child informed, maintain undivided loyalty lo U1e child, and conduct himseU" in 
accordance with the nonns of competent representation. '"' As the debate has evolved, a consensus of scholars and 
practitioners has expressed a preference for the traditional attorney model. 110 

Nevertheless, neiU1er approach is withoul problems, and neither works well fo r children or all ages.111 ll is dinicull, if not 
impossible, to represent the wishes or a child w110 is loo young to communicate verbally .m Likevvise, it is extremely hard not 
to advocate for the wishes of a teenager who certainly is mature enough to have a voice and an opinion on imponant matters 
in his life."' For these reasons, there are few scholars who steadfastly and rigidly adhere to one approach or the other. In sum, 
the cliscussion often boils down to the questions of when is a child capable of directing the objectives of the representation, 
~3-t and what rnlc the attomcy should play for the child who lacks th.is capacity. '" The remainder of this paper primarily 
focuses on this latter issue. 

111. Concerns Regarding the Rcp1·cscnh1tion of Youn g Child1·cn and Proposals to Eliminate or Limit such 
Representation 

A. Concerns About the "Bes t Tntcrcs ls" Approach - U nfettered Discretion and the Possibility of Attorney Bias 

The "best interests" model has been the approach predom inantly relied upon by attorneys when representing young 
ch ildren.'" Yet, many have expressed concern about legal representatives who represent a child's best inte rests according to 
what the attorney deems best (often and inevitably based upon the legal representative's values and life experiences, albeit 
unwittingly at limes) and the haphazard representation thal ensues. i\t the Fordham Conference in 1995, the participants 
determined that "lawyers for children currently exercise too much discretion in making decisions on behalf of Lheir clients."116 

They were concerned that this discretion could lead lo situations where two different, equally well -intentioned, legal 
representatives, in nearly identical situations, might advocate for dillerent. even contradictory, results. 117 While the conforees 
were concerned about the representation *35 of children of aJJ ages, tbey were mos t concerned about young children, 
especiaUy those who are not yel verbal. With regard to these children. the conferees felt that because the chi ldren were so 
young, and therefore had only a limited range and munber of tile experiences, there was ve1y little about the child's life tbaL 
could be useful in advising the lawyer as to Lhe child 's goals and objectives.1

i • The situation is only made more di11icult by 
the fact that there are few. u· ru1y, helpful professional norms or standards that a Jegal representative can look to for guidance 
in determining whal would be in the best interests of a particular child. t, i 
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One might ask. what is so .ilmming .ibout well-meaning attorneys making decisions on behalf of ch ildren ·who have come 
before the juvenile cow·t because the family that was supposed lo love, protect, and care ('or them lias fai led in i ts 
responsibi lity in some way. The answer is complex, but essentially can be reduced to two related worries, both of which 
<.:mphasizc a serious 0<m<.:ern that the tkcisions being ma<lc arc biased im<l do not reflcct the children's lives. Fi rst , there is 
unease caused b y the fact that these determ inations arc beyond the scope of a lc.:gal representative' s expertise and therefore 
may require.: attorneys tu make decisions that thi.,y ,m; nut wcll-s uiti..;d tu makc .1zil Second , there is runccrn that the 
determinations that legal representatives arc making may not be what is best for tl1c childrcn. 121 Very few lawyers have had 
any significant u-aining in law schoo l, or elsewhere, on how to represent a child clicnt. 122 Nor have tJ1ey had training in 
n:prc!-lenting clients from cultural and. soc.:iocrnnom ic backgrounds that arc different from their own. 12

·; Lessons in ch ild 
development; child psychology; recognizing, *36 understanding, and work ing wi th cl ients from different racial, ethnic, and 
class backgrounds; and interviewing, tmmsc.:ling, mid interacting with a chi ld client an: seldom , if cvcr, a cen tral purt of law 
school cunicula, nor arc they often , if ever. a legislatively mandated prerequisite for being appointed as a legal representative 
for a child. 121 

The inevitable result is that many hiwycrs arc likely to arrive at decisions and advocate for positions on behalf of the ir child 
clients that are invariably based on wlwt they believe ro be best, based on the only value sysrem they know, their own. Not 
only is there a significant chance that these decisions a nd ensuing positions may be against the best interests of the individual 
child. who is like ly of a d ifferent race, ethnici ty, and/or c lass than the legal representative,n' but it also leads to a system 
where the posit ion taken by a child's attorney may largely be based, not on ,vhat would be best for the individual child ,\·ith 
unique needs and values, but rathe r on the arb itrary chance of who was appointed to represent the pait icular child."" 

Additional c.oncerns about legal representatives who undertake the best interests approach center around the fact that the role 
of the child in the process is often minimi1.ed ."1 At worst, it has led to sin iations where representa ti ves do not even deem it 
necessary to meet wi th thei r ch ild c lients.101 More frequently, it has led to a greatly red uced role for *37 the c.hild, such that 
the child's w ishes arc not made known to the court and the child has very little , if any, u nderstand ing ofthc court process, his 
role i.n i t, and what it means to h is life.1W 

In sum, iliere h as been widespread dissatisfac tion with a best interests approach that, to a large degree, leaves the 
detenn.i.nation or what is best for LheiJ child clients lo th e discretion of the legal representaUves. Inadequate resources, time, 
training , and awareness of developmental and cultural di fferences have served only to increase this discontent and to cause 
grovving and serious concerns about borh the lack of uniformity in role and potential bias in decision-making. \Vhile these 
concerns have caused many studen ts of child advocacy to favor au approach where legal representatives act as much as 
possible as traditional counsel in accordance with standard e lhical norms, this clearly does not solve the problem for all 
children , either because of din1iu isbed capacity or prevai1ing stale statutes !ha t call for a best interests approach lo be taken. 

B. Recent Proposals Addressing the Role of the Attorney for Young CWldrcu 

Considering the serious concerns about the role. of kgal representatives for young children , t hc. 4.uality of rcpn:scntation in 
gc:ncral , and the limited rnsourccs available for social and judicial services for children am] fam ilies, it is not surprising that 
some chiJd advocacy scholars have taken tu rethinking issues regarding the appropriate rule of legal representatives for young 
children and, in fact, whether au attorney is even appropriate and/or necessary. The most prominent and vocal of these 
scholars is Pro fessor Martin Guggenheim, ,vhose 1-vritings over the past fifteen years, most notably over the last four, have 
focused on the dual quest ions of whether and when representation is needed for young children in chi ld protection 
procccdings." 0 Specifically, Professor Guggenheim has opi ned that law·yers for young children arc not needed or., at the very 
least, lawyers *38 should not advocate for any position in these proceedings.' " P rofessor Emily Buss ::ilso has recommended 
that legal representatives of young children decline to take positions, a lthough she clearly finds attorneys necessary and 
enunciates an alternative role for them - that of'·educators" and enforcers of ·'statutory ti de li t[ies].""' 

1. Professor Guggenheim's Paradigm 

Professor GL1gge11l1eim proposes Lhat the proper analysis fo r ascertaining the role of the a!tomey for a youug child involves a.ti 

assessmen t of the intended scope and plll'pose of the r epresentation." =· He beg ins his analysis by explaining how the ro le of 
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counsel for adults is based on the "central principle" of " individual aulonomy.""i In other words, "[u] nimpaired adults have 
the inherent power to make all the important decisions concerning their lives.""' Therefore, consistent with a law-yer's e thical 
code, " lawyers for adults are obliged Lo 'abide by the client's decisions concerning lhe objec.tives of representation' and to 
use their skill to achieve the objec tives sought by the clicnt."11

'· 

Professor Guggenheim then rnntrasts the inhcn:nt power of adults with the limitation, on young children ' s ability to exen:ise 
power anc.l, therefore, to assert their rights to autonomy.'37 Because of these differences, he condudes that the law ''tri.:ats 
children differently than adults in many ways," an d, as a result, the role of coun sel may be different."' Because he finds the 
right of autonomy to be at the heart of an adult' s right to direct the representation, Professor Guggenheim asserts that the 
8arm: airnlysis must be app lit:d to tht: c.ktcrmi nation of the apprnpriatt: rok of <.:ounscl for children. One must dt:krminc 
"whether law or policy <.:m powns, or re fuses to cmpov.-cr chi ldren with a prominent role in c.leciding thei r ovm futurc. '' 119 

*39 Ju discussing the autonomy rights of children, Professor Guggenheim distinguishes bctvv·cen inherent autonomy rights 
and au.tonomy rights based upon the law of a particular subject arca.1

•
111 With respect to the u1hcrcnt autonomy rights of 

childn:n, Profossor GuggL\nhe im looks to the Modd Rules of Professional Conduct anc.l c.oncludt:s that if a ch ild can he found 
to be "unimpai red," as defined by the Model Rules, then, l ike an adult, lie presumably is of a sufficient st.ate of mind to make 
decisions and determine the objectives of his case. '' ' 1\ ]though Professor Guggenheim specifically states that it is beyond the 
scope of his examination to address the question of how a child is determined to be " impaired.""' he defines young children 
as "children so young that they cannot articu late their preferences to counsel (e.g., newborns to children ages two or t hree) 
and chi ldren ,,.-ho, t hough old enough to c.ommunic;:ite, would be considered to be 'impaired,' within the meaning o f Rule 
l .14 of the Jvlodcl Rules of Profess ional Conduct. '"•' Significantly, Professor Guggenheim also recommends that attorneys 
err on tlie side of finding children impaired.'" Professor Guggenheim's views on the issue are perhaps most apparent when 
one looks to the AAML standards for custody and visitation proceedings, whic.h he coauthored. *40 Under these standards, a 
child is presumed to be impaired unti l the age oftwelve." 1 

If a chi ld is found to be impai red, a nd therefore not to have any inherent autonomy rights, then a lawyer must "examine the 
re levant legislation and case law in the particular subject area.'' 146 If these legal soLUces confer autonomy rights ou the child, 
t.hen Lhe la"-'yer must Jet the child direct the representation."' If not. the lawyer must limit her representation to advancing the 
child's rights "as 1.he legislature and case law have articulated them ."'" 

As an example of a circumstance where a chi ld would be found to have autonomy righ ts based upon substantive law, 
Professor Guggenhein1 describes the J1ypothetical situation of an eleven-year-old girl seeking permission from a judge to 
terminate her pregnancy .1

•• The prevailing law in the jurisdiction described by Professor Guggenheim states tbat a minor must 
have Lhe wri tten consent of one or her parents or an adult family member, or a judicial waiver, in order lo undergo an 
aborlion.'" A judge must grant such a waiver ir the m inor is found lo be "·mature and ,vell-info1med enough to mah.e the 
abortion decision on her ov.'11' or if the judge finds thar the abortion is in [the minor's] best interests.''"' In this situation, 
Professor Guggenheim believes that whether the child is found to be unimpaired or impaired, a lawyer representing the child 
must zealously advocate for what the child *41 wanls.11

~ He a1Tives al this conclusion because he finds that the child in this 
situation is "empowered'' to sc.t the objectives of her case " because she possesses a substantive constitutional right to do 
so."1si 

Professor Guggenheim distinguishes this s ituation from a child's rights in the adjudicatOTy phase o f a child prokc;tion 
proceeding, where he finds the proceeding to "have virtually nothing tu do with empowering c;.hiklrcn.'m, Ile, therefore. 
concludes t hat the apprnpriatc role of a lawyer for an impaired child "throughout the fact-finding stage of a child protective 
proceeding is to attempt, in the most objective way, to aggressively enforce the law as it was written by the Jcgislatw·c and 
intcrprekd by the courts."11

~ According to Professor Guggenheim, if lawyers for young child ren take any position at 
adjudicul(iry hearings, they "should insist that children not be removed from the parents' custody until a court has 
determined, based on reliable evidcnc\:, that there arc statutory grounds for removal.""' Given this limited ro le. he ultimately 
cone] udcs that, in many cases, lawyers for young children arc not needed at all. '" 

Whether Professor Guggenheim advocates for the complete removal of the attorney from the court process, or merely a 
limited role, is *42 ambig uous. Professor Guggenheim was perhaps clearest in his views on the appropriate role for counsel 
in ·t 984, when he d irected attorneys "not (lo J participate in any aspec1 o f a neglect proceeding unti I the child has been 
judicially declared to be neglected."''" 1n 1996, Professor Guggenheim did not directly suggest that lawyers should not 
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participate. Instead. he proposed that their role be limited to that of "law enforcers."1'·> However, because he focused only on 
the adjudicatory phase, he emphasized the need to enforce the law that stales that children should not be removed from their 
parents' care uutil the parents have been found to be WJ..li l. 1

~" In 1998, Professor Guggenheim once again advised attorneys lo 
refuse to take any position, but also stated tbat at adjudicatory heai'iugs, " folnce attorneys [for childrcnl stop advocating an 
outcome," the functiDns they serve ''eould j ust as cffoetivcly lbt j safoguardledJ' by th1.: j udge and the oth1.:r parties in the 
mattcr. 11

'
1 Whatever his exact recommendation may he, Professor Guggenhe im clearly advocates fo r substantially limiting the 

role of the attorney. In all p hasl'S of a child protection proceedi ng. he would limit the role of the attorney for young children 
to, at most. ensuring that statutory mai1dates arc enforced. At adjudicatory hearings, his preference appears to be to eliminate 
the role of the attorney for young cluJdren. l•1 

*43 2. Professor Buss' Recommendations 

Professo r Emily Buss sha res Professor Guggenhe.im's concerns about the potential influe nce of attorney bias in determining 
what is best for their young chi ld cl ients. I," She also has concerns about the abil ity of children, with the exception of older 
children, to meaningfully participate in attorney-client re lation5hips in accordance with a more traditional attorney model. 
She therefore recommends that attorneys for children be prohibited from taking any positions in lit igation until the children 
are developmentally capable of understand in~ the nature of the proceedings and the significance of thei r role as decision
maker. '"' U ntil such time, P rofessor Buss proposes modifying the trad itional attorney model. "5 She advocates for attorneys to 
adopt a "teaching *44 approach'" as educators"'' and protectors of' ·statutory fidcl itlicsJ.'"1

"
7 

The overall focus of Professor Buss· analysis is not on whether or how young children should be represented, but on the 
qL1estions of whe ther and when children are able lo be empowered .' .. In answering Lhese questions, Professor Buss iinds i t 
necessary to look lo developmental literature tha t considers children's socio-cognitive runctioni.ng and developme111. 1•·• This 
literature leads Professor Buss lo the conclusion that, until children are capable of w1derstanding their sense of themselves 
and their sense of themselves in relation to others, they will not be able to be empowered.'"" 

Professor B uss acknowledges that empowerment is not the only goal of a(Lorney-chi.ld client relationships, b ut she explains 
that her coucerns about children' s abilities (o be empowered extend lo all or the other reasons why legal representa tives 
would seek to engage in traditional attorney-client relationships with their child clients. 171 Specifically, she *45 states that 
"[d]isen langl ing the empoY\'erment goal from other justifications for lbe traditional attorney model, we discover that Uie same 
socio-cognitive sources of confusion can undermine these other j ustifications as well." 1n 

Professor B uss understandably is reluctant to cite to an exact point in time when children might attain this developmental 
capacity."' Nom:thdess, she ul timate ly concl udes that it likely would not occur before d iild ren reach " late childhood,'" a 
per iod of time that, for her, corresponds to the ages of ten to twclvc. 11

" l'vloreovcr, Profosso r Buss notes that ehiltlrcn ,vho arc 
abused or neglected, or who have been fon :,cd to grow up in other stressful environments, may not d1.:vclop this requisite 
capacity until even later. ''5 ln sum, what is pertinent to tbc inquiry of whether children need representation is that Professor 
Buss recommends that lawyers refrain from taking any positions in the litigation and linlit their role to ensuring statutory 
fidelities until their chil<l c lients arc able to unuerstan<l the nature and impact of their infl uence, a poi nt in time that likdy 
wo uld not occur until the c hild reaches the agl' of ten or twelve, if not later. 

IV. Response to Proposals Culling for the Reduction iu the Scope of Rcprcscntution for Young Children 

While attempts to reduce discretion and bias in the represenwtion of young chi ldre n are extremely im portant and laudable, 
limiting the role of attorney to ensuring statutory fidel ities or enforci ng statuto1y mandates wi ll not substan1ially accomplish 
these goals because much d iscretion remains in t he determination of w he n a child is impaired and the meaning and 
implementation of s tatutory fide lities or statutory mandates. 

A. Substantial Discretion Rem ains in the Determination of Whether a Child is Able to Direct the Obj ectives of the 
Representation 

Before a decision can be m ade as to whether an attorney should assume the role of a traditional attorney or linli t her rnle to 
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enforcer of statutory mandates or statutory fidel i.ties, the attorney must, as discussed above. first decide whether or not a child 
is capable of directing the objectives of the representation and participating in an attorney-client relationship. Professors Buss 
and Guggenheim attempt to offer some *46 guidance on this question. Professor Buss provides an analy~is of the necessary 
developmental thresholds. Professor Guggenheim offers that attorneys should err on tbe side of finding a child to be 
impaired. In the e nd, both suggest that many children will rc.ach s ignificant developmental hurdles between the ages often to 
twelve."'' 

Y ct. what is imponaut to highlight is that in making the determination of when a child is sufficiently mature, an extraordinary 
amount of discretion still remains with the legal representative. For example, Professor Guggenheim claims to be proposing a 
methodology for all impaired children. Yet, fm all but the youngest of these young l:h ildrcn (e.g., newborns to ages two or 
th1-cl:). there may he a question of whcthcr they arc actually impaired. It is highly possible that in the representation of 
Andrew and Brenda une consei<.:ntiuus la\vycr might find the children to be unimpaired, whik fill <.:t1uully well-meaning 
attorney might reach the opposite conclusion. Professor Buss, in an earlier work, examines the likelihood of this occurring: 

[Elach lawyer will bring her own predilections to bcar--prcdilcctious about chi ldren's needs and abilities, 
about the kg::il pro<.:css, and about the lawyer's place in the proees~. Ami it is tl1t:se predilections, rnther 
than the Rule itsclt: that will determine what model of representation the lawyer will assume. A lawyer 
predisposed to depart from the normal client-lawyer relationship in the representation of children will 
conclude that the differences in children's deve lopmental and life experience make such a relationship 
impossible. A lawyer predi sposed, on the other hand, to ma intain the nom1al client-lawyer relationship in 
her representation of chi ldren will conclude that, despite some differences in children' s development and 
experience, the re lationship can nevertheless reasonably be mainta incd. 177 

The outcome of this exercise of discretion will have a tremendous impact on every aspect of the lawyering that fol lows. T n 
the case of Andrew and Brenda, it is not likely that either Professor Guggenheim or P rofessor Buss would find Andrew and 
Brenda able to maintain a trad itional attorney-client relationship. However, considering their ages and their potential maturity 
levels, it is highly plausible that other scholars and practitioners might d.isagree .1'' In particular, it may have *47 significant 
consequences on the positions advocated by the attorneys for the children, including positions affecting where the children 
wiU be placed and what services will be provided lo the children and lo their mother. For example, if lheiI attorney Jinds 
Lb.em lo b e sulliciently mature, she would advocate at the sheller care hearing for lhe children 's desire lo be placed with Ms. 
Jones pending the adjudica tory hea1-illg. Jn doing so, she would infonn the court of Ms. Jones' presence, her bond with the 
children, her availability and suitability to care for the children, at least temporarily, and (he children· s ·wishes to be placed 
with her. 

On lhe other hand, if the legal representative finds the children lo be too young, Professors Guggenheim and Buss would 
have the attorney limit her representation to enforcing statuto1y mandates or statutory fidelities. Depending on how one 
defines statutory mandates or statutory fidelities, and what a la,vyer is permitted to do with respect to enforcing such 
mandates, this difference may prove substantial. 1

" ' If the legal representative does 11ot interpret statutory mandates to allow or 
rcquirn a placement with t,.1ts. Jones, then the lawyer would be silent on this issue, which likely would result in the children 
remaining separated and in foster care. Statutes. especially at this early stage, seldom direct or provide g uidance as to how 
detcrminations of \.\'here children should be placed arc made. At most, they might identify the types of placements that could 
he considcrcd.1~• I lence. the discretion exercised in making th<.: dl:c ision about wh<.:n chil<lrcn arc too young to direct their *48 
representation c,Ul have enormous implirntions un tho lives of the thildren in child protection proceedings."' 

lhis brief hypothetical circumstance also illustrates how difficult it is to define what constitutes a statutory mandate and wh at 
is the appropriate role for the lawyers in enforcing these mandates. It is to this discussion that we now turn our attention. 

B. Enforcing "Statutory J\'lan<latcs" 01· "Statutory Fidelities'' Requires the Exercise of Discretion 

Under Professor Guggenheim's ana lysis, if the lawyer for the young child clcterm ,nes that 11er chi ld client is impaired, then 
lhe attorney must de fine her role and responsibi li ties by the legal interests that are mandated by stat11te or case law, and the 
only appropriate role foT the lawyer of an impaired child is to '·aggressive ly enforce the Jaw as it was ·written by the 
legislahire and interpreted by 1he courts."1

"' Professor Russ argues that representatives for young e.h ildren should " limi t [their] 
advocacy to ensuring stan1101y fidelities." " ' It is not e-le:ir to this writer whether these two recommendations are the same, or 
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what exactly they mean. However, assuming Ibey are s imilar, t\11-·o concerns exist, both of ,vhich limit the Likelihood that 
discretion and bias will be substantially reduced. First, it will be d ifficult to identify the relevant legal interests. "'-t9 These 
interests are no! always clear and may even be subjecl lo multiple and conllicling inlerpre(alions.'"' Second. even i.f the 
interests can be identified, it is not possible to ensure that tl1csc interests can be enforced without advocating for a position 
an<l therefore exercising a substantial degree o f discretion. 

Stu<lying Professor Guggenheim' s fnuncwork illustrates ilic <lifficulty, if not impossibility, of detc;rn1ining the kgal interests 
of a child in a child protection proceeding. for example, in hls analysis of the adjudicatory phase of a child protection 
proceeding, Professor G uggcnhcim posits that there ru·c t\vo possible interpretations of a child's legal interests.'~-' First, he 
states that one coul<l "say that children have a right to live with their _parents unless a court fin<l s the pan:nts unfit."'"'' Second, 
he explains that 0hi ldrcn also could he foun<l to ·'have the right to be separated from their parents \\'hcncvcr their parents arc 
actually unfit. '·' '" Although he uck.nowle<lges that there is '·much force to this alternative definition,'''" Professor Guggenheim 
docs not find these competing conceptions of a child's legal interests to be equally compe lling. ln fac t, he disposes of the 
second interpretation by stating that ·'the law prefers nonintervention and presumes that children arc best off remaining in 
their parents· custody without cm:rcivc assistance.'' ' .. Yet, some might arrive at the opposite conclusion, wh ile others would 
find a conflict between two "clearly defined legal rights'' of a child. 1•° Clearly, there is confusion over what *50 constitutes a 
child 's legal interests nnd rights at an adjudicatory hearing, or. if multiple rights are identified, how the differing interests 
should be "prioriti7.ed" or resolved if in confl ict.''" 

Assume fo r the moment thnt Andrew and Brenda have been determined to be too young to direct the representation and that 
their legal representative is concerned for their safoty if thcy arc returned to the care of thei r mother. How should the attorney 
proceed at the adjudicatory hearing?''" Tn other words, w hich legal interests should prevail? Should the la,,vyer assert the 
children 's right to remain with their mother unless the state can prove unfitness, or should the attorney assert the children ' s 
right to be free from harm? The approach of Andrew and Brenda's legal representative wi ll be different depending 011 how 
she interprets t he ir legal in terests. Tf the ottorney focuse.s on the child ren's right to be wi th tJ1eir mother, she will seek to 
ensure that the state is forced to prove its case, that all of their mother's defenses 3rc appropriately and aggressively raised, 
and that the strong bond becween Andrew and Brenda and their mother is highlighted. On the other hand, if the legal 
representative 's emphasis is on protecting Andrew and Brenda from harm, she \Viii be concerned with whether the facts 
supporting her concerns regarding past, current, and future harm are made known to the court by U1e state child welfare 
agency . Clearly, there is tremendous discrelion in determining wllat constitutes the children' s legal interests at lhe 
adjudicatory stage. 

When one moves to phases other than the adjudicatory stage. the number of potential legal interests al stake only increases. 
Thus, a situat ion is created where il is eilher more diflicull to detennine what interests should prevail,'"' or where the 
predominant interest is the be5l interests of the children and ii is difficult lo determine what is best.'"' 

*51 For example, at a disposition hearing. where the focus is on ·'µ!arming for the child[ren] and the future of the family," '9' 

the court must make determinations as to what services are required by the fom.ily, where the children should be placed, what 
the legal status of the children should be, and what should be the plan for the futurc. "1

' The prevailing standard that the court 
must use in making all of these decisions is the best interests of the child.rcn.1"' Moreover, the goal, unless formally changed 
by the court, 19

~ is t o reunify the family if the children arc placc<l out of the can; of the parents, or to maintain the fami ly 
structure if they have not been removed."' I lowevcr, under the Adoptions and Safe Families Act of 1997 ("ASFA"), if 
children arc plaL:cd out of the cm·c of their pa.rents, child ,vclftu-c agencies arc permitted, and evl,n encouraged, to pursue 
'·concurrent planning,'' a policy whereby the agency simultaneously makes efforts to reunify the family and to develop an 
alternative permanency plan if reunification is unsucccssfuP'" Once again, multiple legal interests arc at stake, especially for 
the children whn now not only continue to have the right to be free of harm, hut also to havi; their nce<ls met by the state if 
they arc placc<l out of the care of their _parents. This includes the ncc<l for a perm:mcnt placement if at1empts at re.u nification 
foil and, regar<llcss of where they arc plac.:c<l, to have the state provide services to them aml their fmni lics to a<l<lrcss the cause 
of maltreatment. 

*52 Again, an examination of Andrew and Brenda's situation illustrates these va rying and numerous interests. At a 
disposition hearing, a legal representative of Andrew and Brenda who concludes that the children have a legal interest in 
being re1l1rned to the custody of tl1eir mother, likely would focus on the responsibil ity of the child welfare agency to make 
"reasonable efforts·' to reunify the fami ly and the probability that such effoti s, if made in a prompt and appropriate manner, 
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would be successful.10
' However. ru1 attorney who bas found that reunification would not be i.n the children 's best interests 

likely would not emphasize the ··reasonable efforts" requ irement and might even assert chat it should n ot be required in this 
instance. Even ir "reasonable efforts" were l'ow1d Lo be required, a representative who has come to the conclusion lbal Lbe 
best long-term placement for the children is 'Nith Ms. Jones, or at the very least not witb their mother, would stress that under 
the ASF A, u parent only has twelve months to make effmts at rcunificatinn .'01 Likewise. she would carefully monitor the 
situation so that, at the first possible moment, she l'.ould alc11 the court that it is time for the permanency p lan to be rcviewec.l . 
Moreover, she would continuously stress to the <.:ourt the importance of the agency licensing Ms. Jones aml/or investigating 
the out-of-state relatives as to their interest in caring for Andrew and Brenda. 

Even if the determ ination of what lcgul intcn:sts arc: at stake is clear, it is difficult to envision how one ensures tl1at all of 
these relevant interests ure addressed by the court ,vithout the attorney taking or advocating for a position in some way.2"' In 
other words, how docs illl u.ttorncy play a '·watchdog'' role v.;ithout enter ing into some advocacy-type role where one position 
is favored over another? By the very nature of what the atrnrncy chooses to call to tlJ.e j udge' s attention. the attorney l ikely is 
emphasizing a pruticular po int of view. Moreover , it is unclear whether this new role requires the lawyer to conduct a factual 
investigation. If not. it will be difficult for thL' attorney to know on what interest and issue thi.: cou1i should be focusing . To 
the extent that it is appropriate or necessary for a lawyer to conduct a factual investigation, however, it is difficu lt to 
comprehend how a lawyer could not help but get involved in advocating for a position. 

*53 Tn sum, not only is it difficult to determine when a child should be deemed too young t o direct the repre~entation, but 
what legal interests or stah1tory mandates are involved and how they should be enforced also are seldom clear. Hence, any 
attorney of a young ch ild who seeks to e nforce such mandates will be forced to use substantial discretion in interpreting 
whether a child is impaired, which legal interests are present. and what ·will be requ ired to satisfy those interests in a g iven 
proceeding. 

V. W hy Children Need Representation 

Even if LJ1e proposals made by Profossors Guggenheim and B uss are foLU1d Lo reduce discretion and bias on the parl of legal 
representatives of young children in child protecLion proceedings, which J do nol believe they do to a significant degree, they 
should not be fo llowed because, iJ1 my view. there are compelling reasons why the representation of young children should 
not be curtailed or elin1ina(ed. Examining why such representation is needed, as Lh.is Part does, is not only an imporcam 
inquiry in its own right, but also aids in our u nderstanding of why their recommendations may be potentia lly harmful to the 
young children who arc the subjects of child protection proceedings. 

A. The Pres iding Judge Cannot Adequately Protect the Children's 1ntei-ests 

Professor Guggenheim asserts that young children's interests in child protection proceed ings can be adequately represented 
by e ither of the other two parties (i.e .. the parent(s) and the child welfare agency) in the proceeding or, alternatively, by the 
presiding judgc.10

' In theory, this is conceivable, as the stated charge of the child welfare agency is to ensure that children arc 
protected. Tn addition, the overriding role of the state, primarily through the court system, is to act in accordance with its 
obligations as parens patriae."'·' Tn practice, however , this is not *54 possible.' "" As one commentator has noted, '· [a] judge 
cannot simultaneously act as an advocate for the chi ld and as an im partial arbiter in the case. Nor can a judge independently 
investigate the circumstances of a case in order to assist in identi fy ing the child's interest s.">2°' 

Although the preva il ing standard. in most phases of child protection proceedings. is the "best interests" of the child,'"" without 
a representative for the ch ild, a judge wi ll be forced to make this incredibly difticult and important detem1ination with little, 
if any, knowledge of the child ' s perspect ive100 and wi thout all of the necessai)' infonnation.:,o for exam ple, a j udge cannot 
visit with the chi ld out of court in a setting that may be more comfortable and natural for the child. Likewise, a judge is 
unable to conduct any out of court interviews w ith persons who may be able to provide important information about. the 
chi ld's life experiences and the circumstances that brought the case to the court's attention. In fact, the only \,,ay that a judge 
can hear from such persons as family members, Leachers, or therapists is to subpoena them to court and force them to Lcsti.fy 
in front or many persons, including attorneys, parenLs, social workers, and, potentially, the chi ldren. UnforlunaLe ly, 
infonnation obLained in this manner likely will be differen t than if tbe inquiries were made in a more p rivaLe set ting.21 1 
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Moreover. because a judge would not have had rhe opportunity to develop the case factually , she might not even kt1m,: which 
p ersons are necessary to subpoena. For example, in the case of Andrew and *55 Drenda. without a representative for the 
children, a judge mighl uot h ave become aware of the existence of Ms. Jones, especially early in the proceeding. Nor would 
the judge necessarily have learned of the extent of the chiJdrcn's medical and educational needs."' As stated above, the child 
wel fare agency social workt:r ,vnukl have becn pn:clu<lcd from discussing Ms. Jones with the j udge. It also is questionable 
whcthcr ei ther the child wdfarc.: agency or the children 's m other would have been inclined to high light the n<:e<l s of the 
children. While must purcnt s w ish for ail uf tht:ir childn:n's m edical and L·<l u<.:atiunal needs to be met, many parents in child 
protection proceedings may be hesitant or afraid to openly discuss the needs of their children, as doing so might cause them 
to publicly air tbeir own perceived failures as parents.m Also, disclosure may be against the parents' own interests. 
tv'lnn::ovcr, if the agency, through its representativ1.:s, di sp lays openly that it is aware of the children's needs, then it becomes 
incumbent upon the agency to use its limi ted resources to provide services to meet those needs. 

ln sum, a judge is dependent 0 11 information being brought to her. AJthough she certainly has some mechanisms at her 
disposal to augment the amount of information she receives. and thus to better her understanding of a case, such cffo1ts arc 
inevitably limitctP" In a<.:tuality , the customary, if not only. persons that ujudgc will hear from arc the child welfare llgcncy 
social worker and one or both of the parents:w As w ill be seen below, however, the interests of both of these parties often do 
not co incide w ith those of the child. Consequently. wi thout the input and partic ipation of the chi ld, th rough a representative, 
the court V>'i II miss critical information.'' '" Thus, even the most conseientiou~ and well-trained judge"' would be unable to 
make ful ly informed detenn inations that are in the best interests of the children."' 

*56 B. Tntcrcsls of Children J\fay Differ Frnm All Other Parties 

Nwne rous scholars and cormnentators have concluded that the interests of Lbe parents and the state do not necessarily 
coincide with those of the child.''" Ju fact, there are many times where neither the interests of rbe paren ts nor the state are 
synonymous with those of the child. 

l. Conflict Between Interests of Children and Parents 

"One <lucs not have to work in frm'li ly rnu1·t very lung to learn that io countless cin.:umstam:cs a juvenile's rights and intcn;sts 
. . . arc at shaJp variance wi th those of his parents.""'' 'Jhc very fact that allegations of child abuse or neglect arc being 
brought against a parent places the parent and child in a situation where their interests arc potentially, if not actually, in 
conflict."' Ev<:n if a parent did not intentionally m istrcat her c:hil<l, once she is alleged to havt: ha rm<:tl her t:hi ltl , it cannot b<: 
assumc<l that tht: parent w ill act (at least at the court hearing) in a way that is cons istent with the well-being of ht:r chi ld. At 
that point, tb<: parents' interests almost certainly will conflict, to some extent, with those uftbc cbiltl . 

2. ConJlict Between lntet·ests of Child and Child Well'a rc Agency 

Perhaps less obvious than the interests of the parent s and children being in contlicf 'c• is the situation where the interests of the 
children *57 and the chi ld ,,,,e lfare agency are in conflict. As was discussed above, stat e chi ld welfare agencies are plagued 
with '·budgeta1y constraints, large caseloads, publ ic pressures, political loyalties, and bureaucratic inertia.'''" Moreover. the 
ability to obtain federal funding for certain activities and serv ices, but not others, creates "perverse inccntivclsJ to state ch ild 
services agencies."124 For example, the provision of a steady stream of income and stable housing may be required to reunify 
a family and truly advance a ch ild 's best interests."" Yet federal funding '-for state administered fos ter care programs [is] 
readiJy available, rbut notl fundiog for j ob training and ho using programs and the jobs and homes themselves .... "'26 All or 
these factors not only diminish the ability of these agencies to adequately represent the chi ldren's interests, but they create a 
situation where the agencies may be taking positions prin1arily based on institutional considerations and not on the needs of 
individual children.m 

*58 For example. in the case of Andrew and Brenda, such ins(ilutioual fac!ors may prevent the agency from adequately 
representing the children and ensuring Uia! !he needs of the children are me!. Regardless of where Andsew and Brenda are 
temporari ly placed, there almost surely will be a need for th.em and their motber to receive multiple serv ices from the state 
child welfare agency?c' In addiriou to medical and mental health services for the children , their mother Likely needs substance 
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abuse treatment, as well as some support and guidance in advocating for Andrew's educational needs. There may be a need 
for the family to be assisted by the child welfare agency in securing their current housing arrangement or, if tl1is is not 
possible, in obtaining alternative housing. For Lhe reasons discussed above, i.L is not likely t.hat the child welfare agency 011 ils 
own would bring the need for all oftbese services to the attention of the comt." 1 

Even if the chil<l welfare agencies were atkquatcly and appropriately staffed an<l funded, they likely stil l wnul<l not be able to 
fully represent the interests of the childn:n. State.: child. welfare agcncie~ wuuld continue to be buund by intorncil policic, tlrnt. 
inevitably, could not meet the uuiquc and individual needs of each child who is forced to interact with them. Studies 
cond ucted. to determine the appropriate and optimal child welfare policies have proven that it is extremely difficult to 
cstabl ish pol icies that w ill mt:et the needs of all chi l<lren . .,_'° Yet. in or<lcr to have a wt:!! functioning agency, such policics arc 
essential.~" *59 I lcncc, it is necessary to have a representative appointed for the child whose solo responsibility is to learn the 
Ltniquc ncc<ls and goals of each chil<l and to cnsurc that these ncc<ls and goals arc cidvocatct.l fo r w1<l ad<lrcsscd as part of the 
proceedings. 

The placement i:-;sucs concerning Andrew and Brenda arc a good cxampk of this dikmma. One coLtkl argue that, rnthcr than 
require representation for al l ch ildren, it would be more cost effective and efficient to ch ange the admi nistrative pol icy 
concerning non-relative placements. However, th is policy is just one of many that might not coincide with Andrew and 
Brenda's individual needs. lt is impossible to anticipate the needs of all of the children forced to interact with our child 
welfare syst em and, in turn, to formulate policies that will appropriately address all of those needs. Consequently, 
representatives are necessary to identify all such needs, to advocate for appropriate and adequate remedies. and to challenge 
existi ng policies if nccessa1y. 

Finally, at a systemic level, representatives also are needed to keep pressure on the chi ld welfare bureaucn1cies, which, like 
most bureaucracies, are not al,vays able to respond to t heir cl ients because 1hey are perpel1rnlly in need of additional funds 
and, as a result, are continuously being forced to streamline and curtai l services?'' Even i f the chi ld welfare ngenc.ies were to 
receive renewed and augmented funding today, w ithout ongoing pressure from advocates for the children, one cannot assume 
that the funding would go directly to,rnrd addressing the needs of the children and their families, nor that the funding ,vould 
remain at this increased level over the long-te1m. 

Some might ask. why lhe judge, the ultimate arbiter of Lh e child's besl interests, could not monitor U1e actions of Lhe other 
parries and ensure that the children's legal interests are protected and their needs addressed. As explained above, however, 
the judge is nor in a position to independently and adequately investigate the matter and, thus, cannot assess whether tb.e 
children's interests are being met or appropriately represented by the other parties in the proceeding.Zn 

Given Lhe differing, and oflen t:on11icling, iulerests of Lhe parties involved in a child protection proceeding, i t is critical for 
each young child to have au independent representative, some-one whose sole charge *60 is to learn and then advocate for the 
child's needs and goals. \Vithout such an advocate. the child risks being harmed by the very process and parties that are 
supposed to protect him and ensure that his best interests are being promoted.~N Professor Ramsey powerfully articulates Lhe 
multiple ways that a child who is the subject of a child protection proceeding can be harmed . 
First, there is the possibility that the gravity of the child 's s ituation may not be realized., adequate protection will not be 
provided, an<l the child's parents wi ll seriously inj ure or oven kill him. Second, the t:h ild rnns the risk of being harmed by too 
much intt:n,cntion. The t:hil<l's family life can be disrupted or cvcn destroyed by coercive state action. Finally. the child runs 
the risk of being neglected by the statt' once the state has takcn jurisdiction over him.m 

Ckarly, in any given child protection pmccc<ling_, nu111trous poss ible solutions can be generated, ant.l thc nt:et.l for a rnrcful 
and compn:hcnHive analysis un<lcrlics most decis ions that must he mac.It:. In such a sctting, the child 's intcrcsts and position 
wiU "casily diffcr'' from those of the uthcr par ties, and the child 's intcrc:,is will scldum be protected by one of the other 
partie s."' 

VT. A Retter Model for Reducing Rias and Discretion 

Recognizing that the interests of young children cannot be sufticient ly protected by t he presiding judge, nor adequately 
advanced by one of the other parties in t he proceeding, the need for someone to be appointed to identify. understand, and 
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advocate for the interests of yoWJg children becomes apparent. Considering the current state of legal representation, whether 
there should be a requirement that representation be provided by lav,yers is somewha l Jess clear. The serious nature of child 
protection proceedings. the substantial interests al stake for ilie children, the dil1icult decisions that must be made, and Lhe 
forum in wh.ich these decisions rue determined point 1o the conclusion that the interests of young children would be most 
adequately advanced and proteekd if a Jm:vycr is appointed. Yet, ut the same time, the legitimate concerns a1iiculutecl hy 
Professor Guggenheim, Professor Buss, and others about haphazard, undrn·fllnd~, *61 and hiused representation offer 
grounds tu q uestion a requirement that all young children be provided with kgal representation. 

The final two parts of this paper will set forth several suggestions addressing these concerns. This p3.11 discusses why 
representation by lawyers is preferable and necessary. Funher, this part examines an approach requiring legal representation 
of all children, whic-h aims to address the t;Ollcerns regarding haphazard and biased representation hy <levcluping a deep 
understanding of tbc cbil<ln:n's live!:; und cxpcriences. Pun VU, i:!<:knowledging the history of insufficicn1 support for 
providing adequate representation to children and the likelihood that the resources necessary to support the recommendations 
in Pa.rt Vl arc not going to be available in most jurisdictions in the foreseeable future, proposes several modest 
recommendations. Two pertain to enhancements in the pol icies of our child ,velfare agencies an<l in the responsihi!itics of our 
juvenile court judges. Both of these alterations could help the juven ile cowts and child welfare agencies focus more on the 
needs of the children. /\ third tentatively suggests that alternative models of representation for young chi ldren be studied that 
might be able to provide more cost effective and principled representation of young children than cun-ently is taking place. 
While the recommendations in 'Part Vll wmild not ensure the c-aliber of representation that is discussed in Paii Vl, and that I 
think is necessary to adequately protect and advance the needs and interests of young children, they would enhance our child 
protection system and, in turn , help protect the interests of young children in these proceedings. 

A. Competent Attorneys as the P,·efcrred Type of Representation 

A consensus of the participants of the Fordham Conference, as well as numerous scholars, p ractitioners. and organizations, 
have. expressed the need for ch.iklren to be repre,c:;ented hy artorneys_m The reasons emphasized in support of this need are 
significant. Among some of Lhe considerations highlighted by the \\!orki.ng Group at the. Fordham Conference were lhe 
inability "to ensure that the best result" will be reached for eacl1 and every particular ch.ild if a lawyer is not appointed, the 
importance of '·red.ress[i.ng] the imbalance of power," and the need to ·'minimize the risk of harm to the child that flows from 
contact with the legal system :·:" Others concerned with children receiving legal *62 representation have stressed notions of 
fairness and efficacym and the tuiwillingness of some judges to listen lo and take seriously the arguments expressed by lay 
advocates.''" One colllillcntator in pai1icula.r has noted that " [t]he essence of the adversarial system is the idea that an 
equitable result is best reached through zealous and effective representation of all sides of an issue."" 1 finally, one child 
advocate emphasized the mediating c.lTcct that a legal reprcscntative for the.: c1,iltl. ci:ln have on the p roceeding.'" "Gootl. 
lawyers for child ren can exped ite the rcsolu1ion of disputes, help minimize unnecessary contentiousness hctwccn the adult 
parties, [an<l) facilitate thi..: settlement of contcsted issues .... "141 

Clearly, there arc important reasons why all chil.drcu need to be represented and why th.is representation should be conducted 
by attorneys. However, the eonsiderations leading to the eonelusion that lawyers would provide the best type of 
representat ion presume that the lawyers bein g appointed arc able to provide l'.Ompetcnt representation. As discussed earlier, 
many commentators question this assumption in the case of thc legal representation of young children, largely due to the 
potential for unfettered d iscretion and bias. l al.ready examined why the proposal s limiting or eliminating representation for 
young children either would not substantially reduce discretion and bias or would leave chi ldren without a representative to 
protect and advance their needs and interests. However, if these proposals are not acce.ptable, wlrnt is? 

*63 B. The Sc:irch for a Less Disci-clionary Model 

The solution lies in our ongoing attempts to answer the question of how lawyers for young children can provide princip led 
and w1biased representation to young children. Any model that is developed must give sufficient guidance and direction so 
that tbe representation is less arbitrary, less biased, and hopefully true to the children' s lived experiences. Ye t, it al so must be 
flexible enough lo encompass and rel1ect the unique needs and circumstances of each child client, leading to representation 
that is based on each child' s p erspecti ve as il can be learned from lhe child and a conlexluali,:ed. ' tl.eep understanding ' ofh.is 
world ?4

' 
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Any attempt to guide lawyers looking for a m ore principled and contextual model of representation must first recognize that 
efforts to develop a paradigm that will a lways lead Lo a conclusive determination of wbaL is best for a ymu1g child will never 
succeed complc1cly. It is viliually impossible to definitively determine what is best for a child, for doing so would require 
p rc.:dictive capabil ities that none of us possess.1

" As Professor Catherine Brooks has stated: 
*64 Kn()\,ving, advo1,;ati ng, anti adopting the position which addres~cs the hcst interests of the child 
ret1uires a pn:diction of the future of the child. the child's rdationships with.in the family, and the pturnts' 
ability to meet the apparent and h idden needs of the child . All of those pieces whicu make up a " best 
interests" analys is cannot be known in any real way .1•• 

Moreover, when considering what is best from the child ' s pcrspective, it is not clear from what standpoint of time this 
determination should be madc.2

"' ln other words, should one look to what the child ,..vou.Jd wru1t at the current time or at the 
time the child becomes an ad ult'?2

" 

It is equally d ifficult to el iminate all disc retion on the part of attorneys."' Given the natu re of the dec isions that often must be 
made in the course of a child protection p roceeding, it is inevitab le that lawyers (and judges) wi ll need to exerc ise some 
discretio n. '-'" As has been previously noted, "[d]ec iding what is best for a chi ld o ften poses a question no less ultimate than 
the. purposes and values of lite itself."' '·11 Such dete1111inations could be '·elaborated endlessly" and alvvays ,vi i] involve some 
discretion. subjectivity, and value judgments."' 

1. Past Attempts to Offer Guidance 

[( is possible, however, to limit the amoun t of discretion and bias involved in the representation of young children"; and to 
give guidance as to how to represent young children iJ.1 a way that is as true as possible to their lives and backgrounds. Some 
commentators might argue tha t *65 these efforts a lready have been made and were ultimately unsuccessful.'" Yet, a closer 
look reveals lhaL Lhose efforls were limiled and insuilicienl. As explained above, most scholars have foe.used on Lhe debale 
between the tradiLional altorney model, the best interests approach. and why one should be favored over the olher.m 
Moreover. while many writers focused on how to represent yorn1g children, or children of any age, in accordance with a best 
interests approach, these writers tended to m erely define tue tasks for which a la,,.')'er would be responsible."'" A lthough this 
provided some guidance, it did not assist lawyers in imderstanding the lives and needs of their young child clients and 
ultimately what would be best for these young children. 

Nondhckss, a fi.:,1v· scholars in the past ha ve proposed moJ cls that strcssi.;d the importance nf dctcnnining the ch ild's 
pcrspedive in order to w1dcrstand the n()cds and interests of the ch ild , anti they h ave attempted to give some guidance as to 
how onc shuuld proceed in identifying this pcrspcdiv<.:. These commcntaturs loukcd to thc dodrin<.: of substituted judgment, 
an approach most often seen in tuc medical context, and attempted to apply it to the child protcc1ion setting.-'-.; The '166 
doctrine of substituted j udgment has been utilized for nearly two centuries as an approach by ,vhich a cout1 determines 
decisions for a tKrson who b incapacitated urn.I not able to make decisions for himself.~" 

Tu determine tbc intent of a young child, tl1ese scholars <lcvdopcd a ti<.:re<l analysis. TI1cy :first considered the best sourci.; of 
information to be the child llimsclf and they recommended learning as much as one could from t uc child.25

• lf this was not 
possible or only led to a li111ited understanding, then they next suggested that the attorney attempt to learn as much as po:;;si ble 
from people involved in the chi ld 's life w ho know the child well.' '"' finally, they recommended that the attorney either look to 
what others ·who were in a si mila r s ituation as the chi ld w ish had been advocated or to what a reasonable child in the cl ient' s 
position ,:vould \:Vant.'"' Tn order to detem1ine the latter, these commentators suggested looking to the types of thi ngs that a 
child would value."':' 

*67 Al though the substituted judgment approach focused the representative's th inking o n the importance of the child 's 
pe.rspcctivc, this model is lacking in the amount of guidance it provides on how to determine the child 's pe rspective. Because 
of the difficulty in identi fying the in terests o f young child ren, these scholars tended to ultimately rely on a type of 
''reasonable child" test, an approach that does not adequately c.onsider the unique and individual realities of each c.hi ld 
client' s world.'"' Hence. w hile tl1 e subs tituted judgment model provides some help in guiding the lav.-·yer to more princip led 
or child-centered representation, it sti ll leaves room for too much discretion and t he need for a better way to focus the 
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representation ou the w1ique and individual interests of each child. 

2. Paradigm Proposed by Professor Jean Koh Peters 

Professor Jean Koh Peters bas <..lt.:vdopcd a model of representation that l believe hd ps us to do this. l kr model ralls for 
attorneys to represent the "cl1ild-in-contcxt."""' Prnfcssor Peters' approach_ to lawycriug is fuc most thoughtful and 
comprehensive model to date on bow to provide princip1cd representa tion to all children, and especially young children.'" 
Spc,oific.aJly, she proposes a ncv\'· moud that 
attempts to rcframc the duality between wishes and best interests representation into a paradigm that unites representation of 
all chi ldren along the age spectrum around the idea of the child-in-context .... 

ln essence, the concept of ihe child-in-conte>-'t is the child understood on her own terms in ways that she would be able to 
understand and endorse.~•·•; 

As part of her new paradigm, Professor Peters advocates for maximi7.ing the participation of the client wherever and however 
possible:"' Also, she provides detailed guidance on how to proceed if *68 the child's abi lity to participate is limited or if a 
representative is mandated by state statute to represent the child's best interests? ;' 

ln representing chlldren too young to fully participate, Professor Peters is very concerned with making certain that all aspects 
of the representation, including actions that anorneys might take as well as the decisions or positions for which attorneys 
might advoca te., remain true lo the children's realities and perspectives." " Professor Peters *69 explicitly states that she is 
"rejecting and replacing"170 U1e GAL model and, accordingly, the besL interests approach Urnl permits lawyers Lo determine 
what is best primarily based on the discretion of the attorney .2'

1 Rather, she outlines bow attorneys can advocate on behalf of 
a child based "on a Juli, efficient, and speedy factual investigation that leads the lawyer to a deep understanding of the chi.Id's 
fami ly system, ber history, and her daily life ."272 

1n sum, Professor Peters' approach subslantially reduces the presence o[ Lhe allomey's own biases and predilections and 
provides guidance for how a lawyer can more faithfully identify the interests of the chil.d from the. context of the child's life. 
1n doing so, she preserves ilie critical role of the artorney as advocate, while reducing bias. However, our search for a less 
discretiona1y approach to the representnt ion ofymmg children must not end here. 

i;70 C. Concerns with Professor Peters' Approach - The Need To Go Further 

1. The Necu to Recognize Differences 

There exists a great need to study how Professor Peters' model can be built upon to more explicitly acknowledge nnd account 
for t he fact that the lives of these child cl ients are likely to be vastly different from those of their representatives, especia lly in 
te.m1s of race, ethnici1y, and socioeconomic status.' " Although Professor Peters' paradigm emphasizes the importance of 
understanding the ch ild ' s life, \\··hich ,vould include a recogni tion that the child 's experiences, background,, and culture may 
be different from that of the lawyer, she docs not explicitly discuss the difficulty on the part of an attorney to fully understand 
the child's world., particulaJly how differences in race, ethnicity, and class might impact the child 's experiences, including 
how the child experiences the actorney-child client relationship." 1 Such a recognition of differences has enormous 
ramilicalions for all aspects of U1e lawyering process, including, bul not limited lo, Lhe attorney-child client relationships thal 
develop, the activities that the lawyer undertakes, and the best interests determinations that the lawyer *71 makes.""' These 
implications rarely have been studied in the context oftbe attomey-child client relationship." ' 

/\.s was documented above. a disproportionate number of children who enter the child protection system are poor and of 
color.0 17 Moreover, a large majority of the attorneys appointed to represent these children are white and from middle to upper
middle class backgrounds_!" Scholars in a variety or discipl ines, as well as policy-makers, already have begun exploring how 
race and class impact our child welfare poli cies and programs.'" Yet, we have spent little time *72, studying how these 
cultural aud socioeconomic differences affect the development of our attorney-child client relationships and the lav,ryering 
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that ensues, especially how we determ ine what to advocat.e fo r on behalf of our youug child clients .' 80 Only with a sound 
understanding of how lawyers shou ld attempt to r ecognize these differences will we be able to limit attorney discretion to the 
grealesl exlenl possible, belier understand the lives of our child c lienls, and therefore be in Lhe best position Lo deLen n ine 
what is in a child 's bcs1 interests free of our own biases and more consistent with the lived experiences and rea lit ies of the 
young ch ilc.ln:n who we an: rep resenti ng.'" 

Rm:ism pervades every segment of our society a.nd every aspc<.:.t o f a person of color' s l ife: cxpcricnccs. from small tu largc.m 
For example , Professor Peggy Davis discusses the infrnite number of "microaggrcssions" 1hat a pe rson of color m ust s ustain 
on a daily basis.m Moreover, white persons a lso arc influenced by their o,.vn *73 attitudes and society's attitudes. botl.i 
conscious and unconscious, tmvard race.'" Professor Charles Lawrence explains: 

Americans share a w mmon histori cal anti cultural heritage in which racism has p laycJ and still p lays a 
dumirnmt rule. BL:ca use of this sha.rcd experience , we also inevitably share 1mmy ideas. attitu<lcs, and 
beliefs that attach sign ific ance to an individual's race and induce negative feelings and opinions about 
nonwhites.'" 

In other words, i t is impossible for people to not have strong perceptions and attimdes about race based upon their 0,,11 race 
and background .. ' '" 

The ramifi cations of liv ing in poverty have been found to be equally devastating and subordinating. Not only are the 
economic conditions extremely difficult, but persons forced to five in poverty arc far more like ly to suffer from the ill -effects 
of poor educational systems, defi cient or non-existent heal th care., inadequate housing or homelessness, hunger. social 
iso lation, police brutal ity, environmental health hazards, racial discri mination, high crime rates, and substance abuse 
addiction.m How these stressors impact a person's perspecti ve obvious ly will vary with each person and each situation. Yet, 
it is apparent that any o ne of t hese circumstances, and especially a combination of them, has the capacity to alter one' s life in 
a myriad of ways. 

One of the few studies to even look at these issues in the context of child protection proceedings and the attorney-child client 
relationship found lhat, when black cb ildren were represented by b lack a ttorneys. or when wh ile children were represented by 
while a llorneys, Lhe odds llrnl the children would be rem oved from their home were reduced substantially.:'" The researchers 
believe that one explanation for this occurrence may "lie in the fact that race remains a substantial social and *74 
comm unicative barrier and consequently, where no barrier exists among attorney, client, and parents, greater degrees of 
empathy and cooperation m ay help to avoid a drastic custodial disposition such as removal. ·,m 

2. The Applicability of the Theoretics of Practice Movement 

Further suppo1t for the need to spccificaUy acknowledge and recognize the impac1 of diffcrcuccs in race, ethnicity. and class 
on one ·s lawyering and relationships with clients can be found in a relatively new and developing scholarly l iterature known 
as the "theoretics of p ract ice" movement."" T his ncw h otly of litc.raturc has begun to app ly critic:al race thu1ry anti multi
<l isl·ip l inary knowk dgc concerning powcr, subordination, and marginalization to the study of lawyering."'1 T he s ig nificance 
of this !ikraturc is its concern regarding prcvailing practices of la;vycring fur "lowcr incornc pcrsoas"''! an ti pc:rsuns from 
disadvantaged backgr0tmds, and its focus on the need to "situate thci1· work in the lives and in the communit il.'!s of the 
[c lients]."'·'' O ne of the p rimary goals of th is approach to lawyering is t he empowem,ent of t he client through the relationship 
that the attorney a nd c.lie nt develop together a nd the collaborative la\.vyering e ffo1ts in which they work together.m 
' 'Rebell ious la,vycrs" emp hasize the need to work w ith, not *75 fo r, their cl ients and to constantly be aware of how the 
dynamics of power shape every aspect of the c lients' lives and experiences.'-~' 

In sum, the theore tics of p ractice. movement aims to critique and improve the attorney-c lientrelationship and the performance 
of atto rneys w ho work w ith lower income adult clients by studying how preconceived and unconscious beliefs based on 
differences in culture a nd background im pact the abil ity to competently la\.\'ycr."" r o r example. one legal scholar looked to 
socia l science research and concluded the fo llowing: 

Cultural differences may have several efteets. T hey can lead to misu nderstand ings bet.:veen counselor and 
client. They can in terfere ·with the establishm ent o f rapport and trust between counselor and client. 
Cu ltural d ifferences may also alienate the cl ient from the source of help. Additionally, if the cou nselor is 
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unaware of cultural differences, the counselor may inconcctly analyze an interaction with lhe client. 
Moreover, the counselor may fail to fully appreciate tlrnt his/her role is dynamic and impacts 011 any 
given interaclion wiU1 lbe client. '"' 

Another declared that it is necessary to take gender, race, and class into consideration in order to answer thi.: fo llowing 
questions: 

(ll]ow a.re lawyers to understand the 'individual makeup of each client?' Jlow arc we to learn 'who she 
' really' is?' How arc we to establish a ·counseling dialogue?· How arc we to 'help clients resolve *76 
problems?' How arc: wc to ass ign 'maximum value' to client decision maki ng? Final ly, how is a client to 
' hear' what wc have to say and 'sec' what ,.vc have to show?:vx 

While the significant issues presented b y the age and maturity levels of child clients. as wc!J as the context of child prntcction 
proct1cdings, may have rnom1ous implications for the relevance of this liti::raturc to attorney-child c lii::nt relationships, it docs 
not follow that th is literature is irrelevant and unimportant to chi ld advocates. for cx:rn1plc, it is an inescapable fact that race 
is a factor in Andrew and Brenda's lives and in the life of their attorney.'''" lt will affect /\ndrew and Brenda's understanding 
of and relationship with their atto rney, as well as with court officials, child welfare agency personnel, and everyone else who 
takes part in child protection proceedings."" Simi larly, race will impact the lawyer's understanding of Andrew and Brenda, 
her interactions with them, and her abili ty to communicate with Andrew, Brenda, Ms. Jones, and any other family or 
community member. Ultimately, what happens between Andrew and Brenda and their lawyer may have both subtle and 
profound effects on the lives of A ndrew and Brenda. Not only wi ll i t likely impact the dei.:ision made by the lawyer on behalf 
of Andrew and Brenda, but it wi ll tremendously affect Andrew and Brenda's w illingness and abi li ty, both now and in the 
fu ture, to patiicipate in the proceedings. work with their law-yer, and understand what is occuning.101 

*77 Professor William Kell has begun to focus on the very important question of how the theoretics of practice movement 
can inform and aid child advocatcs. 302 Ilis application, however, is limited to exploring how this literature can guide child 
advocates in overcoming differences in age.'"' Absent from his analysis is an examination of how differences in race, class. 
and ethnicity may impacl lawyering for children. Yet, knowledge or lawyering for adults or diflerent backgrounds stresses 
that such an understanding is essential, particularly considering Lhat such differences factor into lawyering acti vities and the 
altorney-child client relationships that develop. Consequently, there is a great need for scholars and practitioners, in a variety 
of disciplines, to begin to broach these questions. 

Our ability to understand our child clients' lives and eonmrn1lities, as Professor Pelers calls upon us lo do, dep,mds on our 
ability to open ourselves up, to listen, Lo question when we do 110 L understand, and lo recognize tbat there is nol one ideal 
norm, but rather lbat differences exist. '04 An analysis of exactly how these principles and approaches are incorporated into our 
la,vyering is beyond the scope of this aJticle. Clearly, there is a great need for more in-depth exploration of why and ho\v 
differences in race, ethnicity, and class impact our lav.'Yering for children and bow we might improve our representation 
based on our awareness of these differences. Unless we take the time to develop this deeper understanding, our lawyering 
will be lacking and our assessme nts of what is best for our young child clients might still be based on our own va lue systems 
rather than on a eontcxtual understanding of their li vi::s. 

,·,78 V il. So me Altcrnati\'C anJ More Feasible Recommendations 

Given that the requisite support for the improvement oflawycring for ch ildren has not been fo rthcoming and is not likely to 
increase in the foreseeable future,"" it is ·important to consider less costly al ternatives that can imm ediately aid in ensuring 
that chi ldren receive adequate representation and that the unique needs and interests of each child is and remains the focus of 
the proceeding. With the exception of my last rec,ommendation in Section D, which is limited to the representat ion of young 
child ren, the followi ng suggestions concern chi ldren of a ll ages v.:ho are involved in child protection proceedings. As I s tated 
above, however, none of these suggestions, either individually or taken together, would protect the interests of young 
children to the same degree as would a legal represe11tative fo llowing the model proposed in Part VT.'"'• 

A. Tl'aining 
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This article has focused on concerns related to discretion and bias in the represen tation of children and has discussed ways to 
reduce such bias and discretion in that representation. The concerns r egarding discreti.on and bias, however. are not limited to 
lawyers for young children. Judges, representatives of Lhe chi.Id welfare agencies, and parents' attorneys also are n ot immune 
from bias and operate with discrction.3

''
7 Thus, there is a serious need for mandatory, lligher quality, and more comprehensive 

cdm:a.tion of ull professionals involved in thL: ch ild protection system (i.e., n.:prcsentativcs for the ehilt.lrcn, ut1orm:ys for the 
other parties, judges, and cascworkcrs).-'"K Training is a n:lativcly incxpensivL: undertaking, a proposal that is supported hy 
numerous persons und entities/'" anJ, perhaps rnost *79 importantly, an m.:tivity that has Jemonstrated significant results."" 
Consequently, the inclusion of more exhaustive and ongoing educational programs should be an impo11ant pa.rt of any reform 
package. 

Su<.:h a n edutational program would need to not only foc us on issues wnccrning <.:hil<l abuse and ncgkt;t, confidcn1iality, 
child protc<.:tion system s, d1i1<l <lcvclopmcnt, and family systems. but ubo emphasize the significam:c of difforenc<.:s in race, 
class, and culture, and d iscuss how lawyers and other rcprcsc11tatives can work with chikl.rcn and families from different 
backgrounds." 1 Oisciplincs other than law have created comprehensive training rcgin1ens based on the need for cultural 
compctcncy. w Some eom:entrations have even gone so far as to integrate cross-cultural t raining into their general 
curricul um:111 While *80 wc must be mindfu l of differences in approach and purpose, tJ1is likely is a good starting ·place. In 
sum. I wish to strenuously emphasize the need for thoughtfu l, comprehensive, and mandatory training programs for a ll 
partic ipants in the chi ld protective system. 

B. Proposed Chnnges in State Laws and/or C hild \ Vclfarc Agency Policies 

ln addition to Lbe need for increased training, slate regulations or child wellare policies sho uld be amended Lo rellecl 
supplemental requ.irements on Lbe pan of child welfare agency represenla tives.rn These proposed mandates would require all 
non-attorney representatives of child welfare agencies, otherwise known as caseworkers. to express to rhe court all services 
and placements which the caseworker believes are necessary and in the best interests of the children and families who are the 
subject of these proceedings even when agency policy conflicts with the provision of sucb services or placements.31

} 

Moreover, when a shortage of resources prevents the child welfare agency from providing what wo uld be in the children's 
best interests, the caseworker must make this information known to U1e court as well.310 

*81 Reviewing the circumstances of Andrew and Brenda helps to illustrate the importance of this new requirement. For 
example, under my proposed plan, a caseworker assigned to assist Andrew, Brenda. and their mother would be required to 
alert the cou1t of the existence of Ms. Jones and the suitability of Ms. Jones as a temporary caregiver. despite the agency 
policy prohibiting placement of children with unlicensed c,ucgivers who arc not b lood-relat ives. Likewise, the caseworker 
would have to make known to the <.:ourt the fac t lhal Andrew and Bn:mla's moi.hcr nccJc,d drug rehabilitatio n services even if 
the <.:hi ld welfare agency was not able to provide the services because of a shortage of appropriate resources. 

Whether the above-described alterat ion in policy will be able to overcome the strong force of internal presslu·c that 
caseworkers experience to streaml ine services and follow agency procedures and policies is unclear; however, it ma.y set a 
different tone an<l , hopefully, will result in some caseworkers informing the court when the agency is not able to make 
decisions or provide services that a.re consistent with the best interests of the thildrcn and the ir families. In addition, it may 
irn,pire some caseworkers, especially those who arc relatively DC:\V to their positions, to avoid ac<.:cptin g as inevitable tertain 
resource constraints and policies that may negatively impact some children and families. My hope is tl1at this change in 
policy wi ll encourage caseworkers to be responsible to both the agency and the children and famil ies that have been assigned 
to them for assistance.m 

Of course, th is new reporting requirement ,vi ii not guarantee an increase in services and refiources for children and fam ilies. 
Judges who become aware of problem s or deficiencies will not necessari ly order the needed changes, and, even if they do, 
there is no certainty tha t the orders will be follmved."' Whi le my ultimate objective is to be more responsive to the needs of 
children and families, I understand that, given t he serious and long-standing deficiencies that exist in a ll of the structures that 
make up our child protection system, additional reporting will not change the system immediately. It is, however, my hope 
that by mandating caseworkers to rep01t the needs of children and fami lies +.82 notwi thstanding shortcomings in policies or 
resources, all parties, especially our child welfare agencies and juvenile court judges, w ill become more aware of the limits of 
our child protection system , be required to confront these issues, and hopefully respond appropriately."' 
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C. Additional Responsibilities of Juvenile Court Judges 

My p roposal ,vith respect to child welfare agencies likely will have a grcutn impact when c<imbinc<l with a<l<litio nal 
responsibilities l propose being placed un ju vcnilc rnurt j u<lgcs. ln ::i<l dition to im:rcasc<l training. I nx:omrncnd the 
development of q uestionnaires that juvenile court j udges wo uld be required to complete at each hearing tha t occ urs in the 
course of a child protection proceeding. The enactment of such a requirement could be in the fo rm of w1 ad.visot)' or directive 
from ::i statc·s judicia l association. Alll:rna tivcly, a nd more formally, the requirement could take the form of a legislat ive 
amendment to the statute, regulat ions , or cou1t rules t hat govern a state's or county's child p rotcetiun proceed ings. 

Different questionnaires w·ould. need to be developed for each stage of a ch ild protection proceeding. At a m11um um, 
however, questionillg at each hearing would cover the issues of where tl1e children arc placed, the needs of U1e children and 
famil ies, and the services th at a rc be ing provided to address these needs . The questions a lso would be tai lored to the di fforcnt 
phase s of a child p rotection proceeding. Por example, at a d ispositio n hea ring, in addi tion to the above issues, a judge would 
be required to inqui re about the need for assessme.nts, such as specific medical and/or psycho logical evaluations. In addition, 
if the children have been re moved from the care of their parents, and the plan has not been changed from one of re\1ni tication, 
a judge would have to obtain a desc ription o f the efforts being made to achieve reunification, inc luding the frequency of 
vis itat ion between parents and t hei r ch ildren and between siblings (if not placed together), and the p rovision of necessary 
*83 ame liorative serv ices to address 1hc cause a nd effects of the maltreatment. 

These questionnai res may be a more formal version of the process some j udges already follow in practice. Tt certain ly is \Vhat 
most, if not a ll, juvenile courtjudges wou ld want to do ifthey had t he time. Hm,;ever, my o,vn experience, as well as a more 
general assessment of the current functioning of the juvenile courts, unfo rtunate ly indicates 1hat our juveni le court systems 
arc generally forced t o rush through child p rotection proceedings, a llotti ng only a fcv,c minutes for each hearing.''" By 
requiring judges to seek ou t this more deta iled information at every hearing, I hope to put them in a much better position lo 
more system atically and thoroughly monitor and review the welfare of the chi ldren that appear before them and, where 
approp riate, intervene Lo protec t the children. 

A concern about tl1is reconm1endation is that judges cuuently do no t have the time to devote to in-depth question ing and 
investigation and, therefore, implemen tation of this requiremen t would require greatly increased resou rces . W hile this is a 
valid point in the short tem1, it is likely that the need for add itional j udicial resources '>Vil! lessen over time. Once all of the 
par ties become accustomed to U1e fact tha t such q Ltestions will be asked by the j udge al each hearing, they will begin lo 
gather s uch infomrntion as part of their hea1ing preparation and practice:;. Thus, the time it takes for the court lo collect and 
record the inform ation will diminish. 

Hopefully, the court's insistence o n receiv ing this infmmation wi.ll encourage a ll of the parties to think comprehensively 
abou.t the needs of the children and their families and, in turn, the necessity of developing program s and pract ices to better 
address the identified needs. When weighed against the fact t hat this add itional requi rement W<.cly will in crease the 
probability that t he child welfare agencies and the courts will be more Tcsponsiv() to the needs of the c.hil<lrcn and their 
families, any m inimal increase: in resources needed to enable the j uvenile court j udges to implcmrnt this recommendation is 
not significant. 

D. An Alternative Model to Consider for Representing Young Children 

My final thoughts have the poten tial to improve the quality of representation that some young children ctmently receive, but 
is not one that T make w ithout a great deal of trepidation. Yet, if a comm itment to *84 dedicate the resources necessary to 
improve and augment legal representation provided to ch ildren is not supported, then inadequate, haphaza rd , and biased 
representat ion l ikely will persist. In this instance, it would be worth studying whether some form of a CASA program migh t 
provide an a lternative model for the representation of young chi ld ren that can ensure that the.se children are represented 
adequately and in a less biased manner. Tn particular, we need to focus on the degree of involvement needed by lawyers, the 
effectiveness of CASAs, especially in tl1e courtroom, and the abil ity to recruit a su ffic ient number o f CASAs.11 1 Whether any 
CASA model would ever be capable of providing adequate representation to a11 ymmg chi ldren is unclear. HO\vever, in some 
circumsta.llces. it would appear that such a system might be preferred over the status quo. Yet, without additional information 
and study. it is impossible to know. Therefore, this [mat recomm endation only calls for add itional study. 
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As was briefly mentioned above, a CASA is a trained, volwu eer, Jay advocate.m Programs that recruit, train. and coordinate 
the provision of representation by Ct\Si\s exist in every state .-',l Some CASA programs are configured so th(lt a Ci\Si\ is 
paired with an attorney represenlali.ve, while in other programs, the CASA volunteer may be on his own or loosely 
supervised by an attorney.'" Under any type of *85 CASA model, rhc typical caseload of a CASA consists of children from 
no more than three fam ilies, and often a CASA is only responsible for one child or one sihling group at a time.'!.< The train ing 
of CASAs, thei r responsibilities, and the point at which they arc a11pointcc..l in a chilc.1 protection proceeding vary from 
j urisdiction to juriscliction."• llowevc:r, all CASA prognuns provide training_,:, ln most programs, this training consists of 
instruction on the roles and responsibilities of the CASA, confidentiality, child abuseincglcct, permanency planning, the 
h earing process, the investigation of cases, the interrelationsh ips between various agencies, chi ld development, and cultural 
8Warcncss.'" !'v1orcovcr, mo8t prn1:,'rmn s mandate that a CASA spcnc.1 a certain amount of time per week with the children for 
,vh<1111 they have been appointed as advocate anc.1 that they make a commitment to remain involved with tl1c children and/m 
with the case for a significant period of ti.mc.m 

The strengths of the CASA programs can be found in the commitment and declication of the volunteers, the ex1ensi ve training 
that CASA programs prov ide, and tl1c fuct that each volunteer pledges to devote a s ignificant amount of time to his work with 
the ch ildren.n" It is these factors, among others, that put CASAs in 1hc unique position of be ing able to get to know the 
children that are assigned to them and of learning about and unders tanding rheir lives and needs. Some rnlntively recent 
studies on the eftectiveness of representation for children in child *86 protecti on proceeding~ suggest that CASAs are able to 
provide adequate representation."' Tn fact one study found that "compared to attorneys, the CASA models were clearly 
superior.""' 

Despite this support, several significant concerns exist. F irst, it is unclear from the studies that have been conducted to date 
·whether CASAS alone are providing the representation, or if they are working with another representative who may be an 
attorney. V--~1ere the CASAs c learly are functioning as the sole representative-, it is unclear if the CASAs are supervised by 
attorneys or other experienced advocates, and, if so, the degree of t he superv isors' involvement.'·'·' For example, one report 
declared that t rained lay advocates, law students, and trained attorneys performed substantially similar as chi ld advocates, and 
that all of these types of representatives perfom1ed better than untrained attorucys." 1 In actuality, the CASAs that were 
studied worked under the supervision of an experienced, trained attorney and the supervising attorney "appeared ID 

approximately sixty-live percent of the bearings .. . f and bandied alll cases tha t went to contesled adjudication.'"" 

Secondly, aud related to the previous concern, representation of young children by CASAs alone sliU leaves us with the 
question of whether lay advocates will be able to master the legal knO\vledge, advocacy ski.Us, and expertise necessary to 
adequately protect the interests of young children. and whether children represented by C1\S/\s will be able to be respected 
and Lrealed. as an equal parly by tbe *87 j udge and other parties in the proceeding." • These concerns are supported by at least 
one s tudy lb.al looked al the different tasks that representatives are called upon lo do and concl uded that CASAs did not 
perfonu very effectively in those tasks involving negotiation and "courtroom activities."m 

finally, a question remains as to whether there would ever be an adequate number of dedicaled volunteers if a jurisdic tion 
were to expand its use of CASAs. or substitute CASAs for some attorneys. This concern becomes even greater when one 
considers the time and emotional commitment required of CASAs. lt also may be a more serious concern in large, urban 
settings with high child protection dockets. Most studies of the effectiveness of rcprcsw tation for chi ldren involved in chiltl 
protection prncecdings fa il to address this concern. and those few that <lo note that it is ·'sometimes difficult to recruit 
volunteers.""' 

Havin g reviewed the reported strengths and weaknesses of CASA programs, it appears tllat CASAs arc strongest when they 
receive the training :md have the time necessary to apprecic1tc the importance of gaining a deep understanding of the lives and 
hc1ckground~ of the children they arc representing. I Jowcver, CASAs arc lacking in their ability to communicate the interests 
and needs of the children in the courtroom and other adversarial settings (i.e., pre-trial negotiations) that arc part of child 
protection proceedings. T herefore, it may be wonh studying whcLhcr we can recruit and appropriately train a sufficient 
number of CASAs and how CASAs and lawyers can work together so that ,.ve maximize the repo1ted strengths of CASAs 
and use lawyers to help support them where t hey are weak. 

1\ few c.0111111entators before me have suggested models that combine representation by lay advocates and attorneys. Recently. 
Professor Appell argued that the best model of representat ion for young chi ldren is one where the attorne)r would represent a 
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specially trained nn d well-su pported lay advocate instead of th e child.=·'1 Moreover. in 1990, Mr. Davidson maintained thattbe 
best model of representation is " both a *88 lawyer and a C/\SJ\.."-''" While there is some merit to the suggestion that all 
children in child protection proceedings sho uld be a ppointed bo U1 lay advocates a nd a ttorneys, i i is Lmlikely Lhal legislatures 
across the country will do so. Convinc ing states to not only s0curc counsel for all children, but also well- trained lay 
atlvncates, who may cvcn he compcnsatc<l for their time, l ike the mock! prnpose<l in Part VI, present$ scrious resourcc issucs. 
Morcovcr, if such resources arc available. a model sud1 as the one descrihc<l in Part VI like ly wo uld be preferable. 

Perhaps another combined model worthy of consideration is one where CASAs provide the majority of the rep resentation of 
young children, but an:: supported by child advocacy law offices, which arc staffed by one or more trained and experienced 
atto rneys:"' lt woulu not bG rhG duty of the staff of thesG Jaw offices to scrvl: the rqm.:scntational needs o f all childre n. 
Rather, thcsc offi ces would: 1) represent a few children in ind ividual child prntcction mattcrn. most likely those which arl: 
cuntc,tc d, lcgldly complicated. or concern a novel or significant legal is,uc; 2) assist CASAs. generally, by providing legal 
information and support; 3) monitor the overall operation of the child protection system: and 4) advocate for positi ve 
systemic change. Not o nly would this strncturc provide legal assistance to CASAs and legal representation for those children 
cmbrn ilcd in tlifticu lt c hild p rotection pro<.:Gl'dings, but the structure 1:1lso would enable cxpcricncctl ehilu advocates to obta in 
a first-hand and ongoi ng understanding of the problems in the system while sti ll a llowing them to have the time to press fo r 
systemic change. 

Whether this model of dual representation or any other approach other than the one ou tlined above in Pmt VT will be ab le to 
provide adequate representation to young children remains unclear. \\,11ere a jnrisd iction currently does not provide any legal 
rep resentation to children and also docs not provide any attorney supervision to its CASA program, the system c learly ,vould 
be an improvement and should be *89 considered. Moreover, in those jurisdictions where attorneys are unable to prov ide 
competent representation due to a lack of support, it a lso may be worthwhile to explore al ternative models . Those models that 
combine the strengths of C AS As and the strengths of artomeys may come c losest to a more affordable model that provides 
representation that is both adeq wi te and less biased. Yet, g iven all of the concerns articulated above about ,rny wide-scale 
reliance on CASAs and the significance of the changes proposed, a careful and thorough period of study is all that should be 
taken at this time.:,n 

Vlll. Conclusion 

Professor Gugge.nbein1 may be correct in asserting that we have entered "Phase Three" of lhe overnll study of the role of 
collllScl for children in child protection proceedings.'"'-' However, bis characterization of the focus of this new phase is 
mistaken. Ra ther than exhausting any further energy on the q uestions of whether and when children should be appointed 
n:pn:sentativcs. we nec<l to keep our focus on how to hcst p rovide such representation. 

I hope that the pn:ccding analysis demonstrate, why young children invol ved_ in chilu protection proceedings need 
representation and why any movcmGnt to eliminate or lessen such representation will only subject already vulnerable children 
to great risk of harm. Yet, what w1fo11unatcly also is evident is that tlic representation with which all children have been 
provided to date has been wm:fully inadequate. Not only because it has bccn insufficicntly supportGd, hut because 
representatives have lacked g uidunec as to th eir roles and responsibi lities. Consequently, representatives, especially 
representatives of young chi ldren, have auvoeate<l positions that were not reflective of the l ives and experiences of the 
children, but rather. were reflccti ve of the values and vicv-iS of the reprcscntati ves. 

The q uestion then bec.omes ho\.v can we provide better representation. Professor Jean Ko h Peters' model, which calls fo r a 
contextual aJJproach to representation, has taken us several steps forward. fu rther recognition of differences between the 
representatives and children in *90 terms of race, ethnicity, and c lass, and how these differences impact our representation 
and the relationships we develop wi th our chi ld clien ts w ill move l lS even c loser to a less biased and more principled form of 
representat ion that leads to a so lid and deep understanding of the lives of our child clients . 

Unfortunately, although I believe it is critical for these chi ld ren to receive th is kind of representation. I also understand that it 
is not likely to occur given the umvi llingness to dedicate resources necessary to prov ide such representation. T hope that the 
necessary support w ill one day soon be p rovided. Yet, unti l th is occurs, it is worth studying whether less costly a lternatives 
exist which might be. able to provide more effective representation that is true to the individual needs of the chi ldren and their 
fam ilies. My suggestions in Part VT! are aimed at furthering this discussio n. H owever. T must conclude by reemphasizing my 
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main point. Tbe legal inte rests o f all abused and neglected children will best be pro tected aud advanced by well-supported 

and well -trained lawyers for all children - lawyers w h o h ave tbe time, understanding, and commitment to provide 
representation Lhat is Iaithl ul lo the live s of their child clients. 

Foot notes 

ol Visili.ng Clinical Professor of Law ,md !\cling Director, Child Ad vocacy CenLer, T he S1:11e C"oiversiLy of New Jersey, Rutgers 
Un iversity - Newark, School of Law. LL.M. Georgetown t; nivcrsity Law Center 1994; J.D. The American University. Washington 
College of the Law 1988; B.A. Brandeis University 1985. ·111is riaper pri marily was written w hile I was an Associate Clinical 
Pro lessor a l tbe University or Ciilifomia, Hastings Colh:ge of the Law. I wish to I.bank Kathy Hessler. Shauna Marshall, and Laura 
Rovner for their unending en couragement and support, and Mark Aaronson, Kate Rloch, Joshua Davis. Justine Ounlap, Peter 
Edt:lman, Be.a :Vloulton, Ascanio l'iomelli, Michad Wald, and Kelly Weisberg for tJu:ir invaluable suggestions and advice. Patricia 
Bro\\,n , Michelle Dicl(S, L isa Kearns, David Kiernan, Kristine Kim, and M ichelle Miller provided excellent research assistance. 
The library support rendered by 1,inda Weir and Carolyn Kinkaid m Hastings Co llege of the I ,aw was essentia l. 11inally, without 
the cootinual nurlurance, guidance, assistan~e, and Jove bestowed upon me by my life partner. Davitl Giles, 11:tis paper would not 
have been p ossi ble. 

Howard A. Davidson, roreword to Ann \11. Harnlambie, The Chi ld's .".ttomey: A Guide to Representing Ch ildren in Cu,tody, 
Adoption, and Protection Cases a t xi (1993); see also R obert E . Sbephen.l, Jr. & Sharon S. England, 1 Know the Chiltl ls My Client, 
8 ut Who Am I'/. 64 Fordham L. Rev. 191 7, 1923 (19%) (referencing Davidson' s Foreword in I lara lambie, supra, and expressing 
frustration wi th their percq>tion that "the nation continues to be ambivalent regarding the provision of quality legal representation 
to children''). 

Sec Child Abuse Prevention nnd Treatment Act, Pub. L. No. 93-247. 88 Stat. 4 (codified m 42 U.S.C. §§ 510 1-5 107 (1994 and 
West Supp. 2000)). T hroughout th is paper, the term "child protection proceed ing," wi ll be used to refer to th e entire set ofhcarings 
that occur in juveni le court pursuant LO !he liliug or a petition, usually by a child welfare agency, alleging child abuse and/or 
neglect. Typically, a child protection prnceeding will consist of four types of hearings. However, depending on what transpires, all 
may 11ot occur in any given proceeding. 'While each j urisdictio11 may give the h earings different names and may structure tht: c: liild 
protec.tio11 proc.eedin g differently, each proceeding ustmlly is comprised of an emergency removal or shelter care heming, an 
adjudicatory or fact-finding hearing, a disposition hearing, and any number of review hearings. An emergency removal or shelter 
care hearin g typically i~ hell.I to detem1ine ,~1helber it is safe fur the chiluren lo remain in I.be care of their pareul(s) pending a more 
complete dctcnn ina1ion of w hether the children have been abt1sed andior neglected and what is in the ir best inte rests. It is m the 
adjudicatOI}' hearing that a fu ll cvidcntiary proceeding occurs and a dec ision as to whether the children were abused and/or 
neglected is made. In other words, lincli.ngs are made as lo whether tJ1e facts, as portrayed in tbe petition alleging child ab use aoilior 
neglect, can be p roven and whether the statutory definitions of abuse and/or ncglc.;t have been met. If a finding of chi ld c1busc 
.inc.I /or neglect is made at the atljudkatory hearing, the case proceeds to a disposition hearing. At times, the adj ud icatory and 
disposition hearings nrny be held simultaneously, or at lease on rile same day. A d isposition hear ing is the part of the proceeding 
where the court ren ders decisions as to where the chi ldren should be placed and what services are needed by the family. These 
tlecisions are m'1de in accordance with tJ1e children's best i11lerests . See Karen t\iJeen Howz.e, Making Differences \Vork: Cul tural 
Context in Abuse and "lcglcct Practice For Judges and Anomcys 38-39 ( 19%). Moreover, the cot1rt \\-ill make determinations as to 
the lcg,al status of the children and what arc t he short- and long-term goals for the children and the fam ily. All o f thc~c plans and 
orders are tben periodically reviewed b y lhe court. See id. Such review hearings are mandated by federal law and must occur no 
less than once every twelve months. Sec 45 C.F.R. § 1356.21 (b)(2)(i) (2000): 45 C.F.R. § 1355.20 {2000). As the proceeding 
progresses, the court must address and focus un issues concerning thc: d.1ildren·s nc:ed for perm,U1ency. See Howze, s upra, a t 38-39. 

42 U .S.C.J\.. § 5106(a)(2)(A)(ix) (West Supp. 2000). The initial objectives or CAPT/\ were LO provide lederaJ iinancial assistance 
for the "'idcntifJ ication I. prevent! ion I, and trcatl mcnt I" of child abuse and neglect, prima rily through demonstration projects, and to 

treate a f\ational Centt:r fm Ch..ilc.l Abuse and 2'Jeglec1. S. Kep. No. 104-1 17, m 4 (1995) , reprinted in 1996 U.S.C.CA.\l. 3490. 
3493. Tbree srntes, California, Indiana, and Pennsylvania, do nol receive CAPTA funds because these states allow the child to be 
represented by the same attorney who represents the chi ld welfare agency. See Jennifer Walter. Averting Revictim ization of 
Child ren, J J. Ctr. For Children&. Courts 45. 47, 59 nn.26-27 ( 1999). 

A Court Appointed Special J\dvocme ("CASA") is a volunteer lay advocate who bas received specialized training and made 
certain time commitments. Por a more in-depth analysis of the developmen t of CASA programs throughout the country, and a 
more complete. description on the role of the CASA, sec Laur ie K. Adams, CASA: A Child' s Voice in Court. 29 Creighton L Rev. 
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1.:1 67 ( 1996), and Rt:becca H. Heartz, Guardians ,\ ti Litem in Child Abuse and Neglect Procec:tlings: Clari[) ing tJ1e Roles to 
Improve Hfrctivcncss, 27 Fam. L.Q. 327 ( 1993). Sec also infra notes 72-74, 322-38 and accompanying tc>.-t (d iscussing ihc role of 
CASA volw1teers). 

CAPT A A mendments of 1996, Sec. 107, § 107(b)(2)(A)(i,\)(I)-(II), Pub. L. No. 104-235, 110 Stat. 3063. 3073-74 (1996) (coJilietl 
as amended at 42 L.S.C.A. §S I 06a(b)(2)(A)(ix)( l)-( II ) (\Vest Supp. 2000)). 

Thc corresponding rcgulutions, botJ1 pa;i und c ut-rrnr. provide littlc adtlitionul guidance 1:1s to the role and purpose of the G/\L. The 
original regulations slated ili::it the GAL 's responsibilities include "representing the rights. interest.:;, welfare, and well-being of the 
child." Sec Heartz, surra note 4, at 331. The current regulations simply state that '' [in] every case involving an abused or neglected 
child which results in a judicial proceeding, the State must ensure the appointment o[ a guardian atl litem or oilier i.ndi vi dual whom 
the State recognizes as fulfi ll ing the same functions as a guardian ud litcm. to represent and protect the rights and best interests Clf 
the child.'' 45 C.F.R. § 1340.14(g) (1999); see also Heartz, suprn note 4, at 330-31 (mai.utaining that CAl'TA "did not offer 
guidance about what the qualifications .. . or. .. duties'' of tile GAL should be); Sarah H. Ramsey, Representation of the Child in 
Protection Proceedings: The Determination of De0ision-Maki11g Capacity, 17 f am. L.Q. 287, 289 (1983) (concluding that CA PTA 
never mude it d ew· what ruk the child ' s representative wus supposed to pluy). A look at the kgislarivc.: history of Ci\.1'"1"1\ doc.:s not 
offer muc.:h additional guidance. A brief summ ,u·y is provided by Rebecca Heartz: 
The original version of the law passed by the Renate contained no mention of the need for independent lega l rcprescnLation of the 
child. It w:1s not u11til subsequent committee headngs t.bal this issue was ..iJdressed in testimony given by Brian Fraser. ilien staff 
attorney for the National Center for Preve.ntion of Child Abuse and Ncg,lcct. It ,Y11S Fraser who played the primary role in the 
iudusiuu ufilie guardian at! lilt:m re4uirement in the fina l law. Fraser had previously authon:d an artide un ilie rule of guardians ad 
!item, which broadly defined tJ1eir duties to include both legaJ and nonlegal activities. Fraser's view oftbe guardian ad !item was as 
a "special guardian" legally obligated to do everything within his power to insure a j udgment that is in the child' s best interests. 
induding acting as iovestigator, a<l\'m:atc. counsel. und guanlian. 
Heartz, supra note 4, at 331 (citations omiued) . From a historical standpoint, Pru[essors Robert Kelly and Sarah Ramsey allribute 
the- enactment of this statutory provision to the following fac.tors: a heightened awareness oftlrn issue of child abuse and neglect. 
especially the harms that can occur to children, the children's rights movement, which had t.!eveloped in the J %Os_, am! the 
Supreme Court" s dec-ision in In re Gault, 387 U.S. 1 (1967), concluding that children in delinquency matters have a right to 
counsel. See Robert Kelly & Sarah Ramsey, Do Attorneys for Children in l'rotec1ion l 'roceedings Make a Difft:n:nce?--A Study of 
the Impact ofRepresentatiou Under Conditions o[High Judicial Intervention, 2 1 J. Fam. L. 405, 409-411 (1983) . 

Model Rules of Professional Co11duct Rule 1.14 ( 1992). Sec. in fra note ')7 for the text of the :vtodcl Rule. 

For t:x..hausti.ve lists of some of the many mic.:les and papt:rs on the representatiou of children published in the last twenty-five 
years, see Jean Koh Peters, Reprt:senting Children in Child Prmective Proceedings: Ethical and Practical Dimensions 711 app. D.2 
(1997); Ann M. Haralambic, The Role of the Child's Attorney in Protecting the Child Throughout tJ1c Litigation Process, 71 K O. 
L. Rev. 939, 941 n.11 (1995); Peter Ylargulics, The Lt1wyer as Carc.:givc.:r: Child Clit:nt 's Competence in Context, 64 Fordlilil11 L 
Rev. 1473. 1473 n.l (1996). 
Additionally, Volume 64, Number Four of the Fordham Law Review is devoted entirely to the recommendations. reports, articles, 
and responses that ,,ere generated from the Proceedings or tJ1e Conference on Elhical Issues iu the Legal Representation of 
Children. This conference was sponsored not only by the Fordham La-w Review but also by the Administration for Chi ldren. Youth 
arn.l .Fam..ilit:s, C.S. Depurtment of Health and Human Services_; the 1\.BA Cenkr on Chiltlren and tlie Law, Young Lawyers 
Division; the l\BA Center for Professional Respo1isibility; tbe ABA Section of Criminal J1tstice, JuvenLle Justice Committee; tile 
ArlA Section of f amily Law; Lhe An A Secrion of Individual Rights and Responsibilities; the: AfiA Section of l.iLigation, Task 
Force on Cliildrcn; t he .t\.Bl\. Steering Committee ou tbc.: Umnct Legal Needs of Children; the Juvenik Luw Center; th\! National 
Associ11tion of Counsel for Children; the National Center for Yomh Law; the Nmional Council of Juvenile and ramily Court 
Judges; and the Stein Center for Ethics and Puhlic Interest Law_ Fordham Uni versity School of Law. Sec Srccial Issue:, Ethical 
Issues in Lhe Legal Representation oJ Children, 64 Fordham L. Rev. 1281 (1996) [ [hereinaJter Spedal Issue). The conference was 
acrcndcd by ''more than seventy la\'.yers, judges, legal scholars, and representatives of other professions·· over a three-day period in 
December 1995. Bruce /\. . Green & Beru1:1tline Dohm, Fon:word: Children anti the Ethical l 'ractice of La\\1, 64 Fordbam L. Rev. 
128 1, 1283 (1996). 

Sec, e.g., Linda El rod c l al. , Representing, Children Standards of Practice Committee, American Bar Association. Proposed 
Standards of l'ractic.:e for Lawyers Who Represent Children in Abuse anti Neglect Cases, 29 Farn. L.Q. 375 (l 995): Special issue, 
supra note 8. The latter publicatioll is the written documentation, including recommendations, working group reports. arLiclcs, and 
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responses, from tbe Proceedings of tbe Conference ou Etliical Issues in lbe Legal Representation o( Cliildren al Fordham Law 
School from December 1-3, 1995. To review the recommendations or find more information about the conference. sec Special 
Isst11t, supra nott: 8, al 1301-23. 

See infra P,1rl Ill ./\. Unless otherwise noled, when l refer to "young" or "im paired" children, I mean those children tmable Lo di.reel 
the objecti ves of representation. The questions of how one dere:-mincs who is "young." and what is ihe ar,propriate role for 
a ttorneys for young children are the subject of much disagreement. The former l!lleslion is beyond the scope of this paper. The 
latter w ill be discussed extensively below. 

Sec generally Emi ly l:3L1ss, Confronting Developmental Harriers to the 1:,;mpowermcnt o f Child Clients, 84 Cornell L. Rev. 895 
(1999) [hereinafter Buss, Developmental Baniers]; :Vfanin Guggenheim, Matier of Ethics: Counseling Counsel for Children, 97 
Mich. L. Rev. 1488 (1999) lhereinaftcr Guggenheim. r-.-fattcr of 1:::thiesj (reviewin g Peters, supra note 8); Marti n Guggenheim, A 
l!aradigm for Determining tl1e Rule of Counsel for Children, 64 Fordham L. Rev. 1399 (199G) [hereinafter Guggenh eim, 
Paradigm]; Martin Guggenheim, Reconsidering the Need for Cotmsel for Children i.n Custody, Visitation and Child Protection 
Proceedings, 29 Loy. U. Chi. f,.J. 299 (19.98) I hereinafter Guggenheim, Reconsidering the Need!: Martin Guggenheim, The Right 
tu be Rt:presrnn.:d but t-:ot Heard: Rcikctions on Li.:gal Representation for Children, 59 KY.U. L. Rev. 76 (1984) [hereinafter 
Guggenheim, Reflections]. For forU1er elaboration on lhe recommendations of Professors Guggenl1.:im and Buss. see ilt.fra Part lll. 
It is important to note that Professo r Buss never calls for the eliminat ion of the role of the attorney for young children. She is 
primarily concerned with Lhe questions oJ when .ind ,~hetl!er children can be empowered. Yet, in concluding !hat many childn:n 
cannot be empowered, Professor Huss also voices her concern with the roles that representatives for young. children play and 
.iccord ingly n:<..:ommends that thesi: rc:preseutativc:s bi: prohibited from lakiug positions in tuurt proceedings. l"bis paper will only 
address the latter concern. 
Prnfcssor Guggenheim, ·who has voiced his concerns about the role of the attorney for young children since 1984, has, in recent 
years, dcvutcd much 1:1tlrntiun 1o the topic, having written threi.: times on the subjecl in tho: last four yeurs a.n<l co-authored the 
/\mi:riean Acndemy of Matrimonia l Lawyers' Representing Chj ldren: Standards for /\llorneys aml Guardians A<.l l.ilem in Custody 
or Visitation Proceedings. Sec "13 J. Am. A cad. Matrim. L. 1 ( 1995) [ [here inafte r AA :v!L Standards]. These standards r,ropose chat 
"courts should nm routinely assii;,'ll counsel or guardians ad !item for chi ldren in custody or visitation proceedings." and that if a 
repre.senlntive is :ippointed for a child under rwclve. t hat representative should "not advocate a position with n::gard to the outcome 
of thi: proceed ing or issues 1:onlested <luring litig.ition." ld. at 2, 19 (n:fert!m;ing Standards 1.1 and 2. 7, n:spectively). 
Both P rofessors Guggenheim and Buss have authored other works as weU. Those writings, however, do not dil·ectly or indirectly 
address tl1c question of whether children in child protection proceedings should be represented. Sec, e.g._ Emily 11uss, Ge tting 
Beyond Discrimination: A Kcgulatot)' Solution to the Problem of Fetal Hazards i.J1 the Workplace_. 95 Yale L.J. 577 ( 1986); Emily 
Buss, Parents' Rights and Pa.rents Wronged,, 57 Ohio St. L.J. 431 ( 1996) ( [hereinafter Buss, Parents' Rights]; Emil;r· Buss, Too 
Young to be Rehabilitated'? Comments on Lipscy's "Can Rehabilitative Programs Reduce the Recidivism of Juvenile. OtfcndcrsT' 
6 Va. J . Sue. Pol' y & L. 653 (1999); Emily Buss, Wbal Does Frieda Yoder Believe?, 2 U. Pa. J. Const. L. 53 (1999); Emily Buss, 
"You' re My What'! The Problem of Chi ldrc.n's Mispcrccprions of Their Lawyers' Roles. 64 Fordham L. Rev. 16lJ9 (19%) 
(hereinafter Buss, Children·s .r ... iisperceptions]; !vlartin Guggenheim, Considerations in Child Welfare Cases: Duties of the Law 
Guardian aud the Parent's Attorney, 179 PLI/Crim 657 (1998); Martin Guggenheim , Tile E ffects of Recent T rends to Acceleratt! 
the Termination of Parental Rights of Chi ldren in foster Carc--An l\mpirical Analysis in Two States, 29 ram , I.. Q. 12 1 ( 1995): 
Martin Guggenheim. Fec-Gcnernting Clinics: Can We J:kur rhc Costs?, l Clinical L. R,v. 677 (1995); l\fartin Guggenheim. The 
Fosler Cure Dilemma and Whal lo Do i\houl 11: ls the Problem U1al Too Many Children are Entering Foster Care?, 2 U. Pa. J. 
Const L. 14 1 (1 Y.99) lhcrcinafter Dilemmaj: Martin Guggenheim. 'Ilic Making of Standards for Rcprcsenring Children in Custody 
aud Visitation Proceedings: The Reporter's Perspective, 13 J. Arn. Acad. 11au·irn. L. 35 (1995); Martin Guggenbdm, Reflections 
on Judges. Juries, and .lu srice: Ensuring the Fairness of .luvcn ilc Delinquency Trials, 33 Wake Forest L. Rev. 553 ( 1998); IV1arLin 
Guggenheim , State Intervention in the Family: Making a Federal Case Out of l t, 45 Ohio St. L.J. 399 (I 984); .v1u.rtin Guggenheim, 
State-Suppo1ied Foster Care: The Interplay Between tl1e Prohibition of Establishing Religiou and the Free Exercise Rights of 
Parents and Children : Wilder v. l>cmstcin , 56 11rook. L. Rev. 603 (1990); Martin Guggenheim & .Jeffrey Fagan, Preventive 
D<:n:ntion and the Judicial Prediction of Dangerousness for Juvc.;nih.:s: A !\mural Experiment, 86 J. Crim. L. & Crin1inolugy 415 
(1996); Marli.J1 Guggenheim & Mar, Miller, Prnlrial Delention and Punishment, 75 tvlinn . L. Rev. 335 (1990). 

Child Abuse Prevention, Adoption nnd f ami ly Services Act of 1988. Pub . L. No. lll0-294. § l 04, 102 Stat. 102. 118 (1988). The 
U.S. D t.:partment of Health and Human Services' National Study of Guarditm J\d Liwm Representation (1990) [hereinafter 
N,1tium1l Sludy) an<.l U1e Final Reporl on the Validmion nnd Effectiveness Study of Legal Represenlalion ThroLLgh Guardian, Ad 
Litcm ( 1993) l[herc innftcr Final Report]. di scussed herein, arc the embodiment of this Congressional directive. The National Study 
is viewed as Phase I and /\ppendi.x A of the Final ReporL (although il is bound separately) . Bolh U1e National Study und the Final 
Report were conduetcd by CSR. a Washing.ton, D.C. consulting fi rm. 
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See ShepherJ & EnglanJ, supra note 1, al 19:23. These con\empla\etl retlu1:.lions in spending_ antl eliminations of ~\:.itutory mandates 
never came to pass due to disagreements between the House and Senate. Sec id. at 1923-:24. However, the issue of whether to 
provide representation to cbil<lren in cbild protection proceedi11gs, especially repn:senlalion by attomeys, is still :iu issue i11 many 
states. Sec infra notes 67-80 and accompanying text (dcsetibing how 1.hc states have 1101 adequately met their obligation to provide 
:ippropriate representation).; see also Cheryl Romo, ln Courr Alone, L.A. Daily Journal. Feb. :29, :2000. at l (quoting Adam 13. 
Schiff, chair of the California State Senate Select Committee on Juvenile Justice as stating 1hat providing legal representation to all 
children involved in child protection proceedings is a "tough sell" in the lcgislarure and describ ing the public as not ·'convinced 
[that] ki<ls need attorneys,"). 

'While issues conct!rning custody mid visitation occtlf in cbild protection proceedings. the reforence here and llu·oughout this article 
to custody and visitation matters refers to those cases where cu~t.ody and/or visitation is in dispmc, and where allegations of chi ld 
ubusc. or neglec t arc. not c1l issue, or ut lcust arc not central tu the procce<liug. 1\ typical exmnpk is a divorce procc.:cdiug where there 
are con.llkts over Lbe custody of Uie chiltlren. 

Sec AAYII. Standards. supra note 11; A.TI.A. & Nat'l C~)Uncil of .luv. & ram. Ct. Judges, Principles fo r Appointment of 
lkprcsc.:ntativcs for Childscn in Custody tllltl Visitatiuu .Procccdings (1997) (cited in Guggcuheim, Kcrnusidcring the Need, supra 
note 11., at 302 n.10). For a contrary view of whether children io custody and visitation proceedings should be represented, see 
Patricia S. Curley & Circgg. Herman, Representing the Best Interests of Children: The \\/ isconsin Experience, 13 .I . Am. Acad. 
M;:itrim. L. 123 (1995) (describing the practice ITT Wisconsin, one of only Lwo st.ites that mantlates !he legal representation of 
children in custody disputes, and calling for such mandatory representation in all stares). Sec also Ann :vi. Haralambic & Deborah 
L. G last!r, l'ractieal .iud 'J'heon::tkal Problems witb tut: J\.Aiv1L Stamlartls fo r Representing ''lmpaired'' Ch.il<ln.m, 13 J. Am. Acatl. 
lvfatrim. L. 57 (1995) 

By emphasizing that all children need legal representation, l do not mean to ignore the fact tlmt other parties in child protection 
proceetliu~s, especially the parents, also need represematiou. Rather. like children, parents need i;ornpetent. well-supported, and 
conunitted legal representation as well. 

Sec infra Part 11. 

St:e infra !'an U. 

See infra notes 28-37 ru1d accompanying text. 

See infra l'a11 lll. 

See infra Pares IV, V & Vl. 

See infra Part IV. 

See infra ParL V. 

Sec infra Part VI. 

Sec id. 

Sec infra Part \I 11. 
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Sec id. 

The fo llowing Jiclionali.£ed foct patlem iti based upon a compi lati_on or many cases i.n wbicb l was appoi.ntetl the child's legal 
rep resentative. From l'vf arch 1989 unti l \ ·1ay 1~92, l was a staff attorney at 1.hc Child Advocacy Unit of 1he Legal Aid Rurcau. lnc .. 
in Balti.mon:, Maryland. J\s sud1, 1 n:presented hundreds of childn:n in child protection prm:eediogs. T bis bypotheticaJ example is 
also intended to highlight some of the prevalent characlcris1ic~ of abused or neglected children. Moreover, the story is told from the 
perspective of a white, middk-dHss attorney, as that is the only reliublt: account l could write. T hroughout this muTativc, as well as 
tbe entire article, I will use lhe tem1s ·'Juwyer ," '·attorney," "counsel,'' and ·'legal representative" interchangeably Lo refer to a 
child's representative who is a member of a state bar. Where the term ·•representative·' or "advocate·· is used, it will refer to a 
representative for a child who may he an altorncy or a lay advocate. 

Children of color, especially African i\.meriean and Native /\merican children, are disproportionately represented in Lhe child 
protection system as com pared to their representation in the national child population. 1 n 1997, '"two-thirds (66. 7 percent) of all 
victims were white, 29.5 percent were African Ame rican, 2.5 percent were Amt rica.n Indian/A laska Native. and 1.3 pe rcent we.re 
Asian I'acific Islander." G.S. De.p't oJ' Hcallh anti Human Services, C'bild Maltreatment 1997: Reports From the States Lo the 
National Child Abuse and \leglcct Data System 4-5 ( t 999) I hereinafter Child Mal treatment 19971. Moreover. "Ii In :;5 states, 13.3 
perceut of victims were Hispanic, compan:d to 18.8 percent of tbe population of these states.'' Id. '!'he Child Maltreatment 1997 
Report summa1i7cd that the ·'proportions nf victims who were African American or American lndianiA laska Nati ve were two 
times greater than tbc proportions of rho;;c children in the gene.rat population. The proportions of victims who were white or Asian 
Paci1ic Islander were lower than the proporliuns u f those children i.n tbe general populalion ." [d. ( cilaLions omilled). 
Children of color also arc disproporrionatc ly represented in foster care. Sec S. Rep. No. 104-117, at 3 ( 1995). reprinted in 1996 
lJ.S.C.C.A.N. 3490, 3492 (finding tl1at ·'minority children ente r the ch ild protection system in dispro portionately large nu mbers 
aud are fo r more likely Lo remain in s ubstitute care fur long p etiods of ti.me - even years''); CJ1ild Welfare League or America, 
Child Abuse and Neglect: A l .ook at the States ( 1999 C\VI ,A Stat Rook) 95 ( 1999) I hereinafter 1999 CW! ,A Stat Rook I (reporti ng 
tbat "African Amer ican aml American Jmlian children an:: highly overrepresented in ... out-of-home care"); J\nnie Woodley Hrown 
& n arhara rla ilcy-Etta. An Out-of-Home Care System in Crisis: Imp lications for African American Children in the Child Welfare 
System, 76 Chi ltl Welfare 65 , 74-75 (1997) (reporting tJrnt African A1nerican children tmik.c up 42.4 percent of ,111 children in 
foster care, a figure that is gros8l)' <lisproport.ionale to their 15 percent representation in tile general population); Mark E. Courtney 
ct a l. , Race and Child Welfare Services: Past Research and Future Directions, 75 Child Welfare 99. 100-01 (1996) (analyzing a 
study of five slates and conclud ing that the proportion of African American children in care ranged from tJircc rimes as high to over 
ten tiln i.:s as high as tile proportion or Caucasian ebil<l.ren in care): Guggenheim, Di1e1mna, supra note 1 L at 144 (citing Kew York 
City Administration for Children's Services. Selected Child Welfare Trends (noting tha t a report on 1\cw York City found that out 
of 42,000 c:hildren in foster c.:an: in New York City in Decem ber 1997, only 3.1% were white)); Dorothy E. Roberts, ls l'here 
Justice in Children ' s Rights?: T he Critique of Federal Family Preservatiou Policy, 2 Li. Pn. J. Const L. 11 2. 125 (1999) (citing 
swt istics to suppon the fact that 45% of tl1e foster care popu lution in 1998 Wiis blutlc while bluck cl1i ldren only ..:ompriscu I 5% of 
Llrn general population under Lbe age ol' eighteen) . 
' J'hese figures arc qu ite shocking when one learns that there is not any correlation between rncc and rates of child maltreatment. Sec 
U.S. Dcp' t of l lealth and llmnan Services, 'l'hc Th ird "lational Incidence Study of Child Ahusc and \lcglcct (N IS-3) 8-7 ( 1996) 
[here inal'ter N1S-3l These " 1indings suggest that the different race; re(:eive diilerential allenLion somewhere tluri.ng Lbe process of 
referral, investigation, and· service al location and that the differential representation of minorities in the chi ld welfare population 
does not derive from inherent d ifferences ilJ the rates at wh ieb they ure abusi:u or neglected.'' ltl. 'llte l 999 CWLA Stat Hook statt:s 
that the disproportionate number of subsmntiated reports of abuse or neglect for children of color may be due to biases related to 
race und ethnicity us well us to tJ1c higll correlation between race und po,crly. Scc 1999 CWU \. Stat Book. supra, at 21., 95; sec 
also Howze, supra nu(e 2, at 13 (ri::viewi.ng ctmsus data anJ concluJing lhat more Urnn half of a ll i\.Iricun J\nu~rican children w1der 
the- age of eighteen I ivc in poverty compared to approximately seven percen t of white ch ildren). 

Frequently, the partnts i.n child protection proceedings arc single mothers. Sec Howze, supra note 2, at 11 : sec also Annette H.. 
Appell, Protecting Children or P unishing MoU1ers: Gender, Race, anti Class in the Cbild Protection System, 48 S.C. L. Rev . 577, 
584 (1997) (maintai ning that the ··vast majority'" of parents involve-cl in chi ld welfare matters arc mothers) . 

The fact tl1at Andrew und Brcnua arc forccu tu live in poverty, unfonunan:ly, is ulso vcry common amon!f abused und ncglcctc.:d 
children. "Children from farnitie, witJ1 atmual incomes below $15,000, as comp,u~d to children [rom famil ies with annual incomes 
above $30.000 per year. were over 22 times more like ly 10 experience some form of mnltreatmcnt that fit the I lam, Standard 
[actual harm] and over 25 times more likely to ~uffcr some form of maltreatment as dcii11cd by the Endangerment Standard [risk of 
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harm)." NJS-3, supr;;i note 29, at xviii. Tbe J isparities are even greater when the incidence of neglect (as co11trasteu with abuse anJ 
neglec t combined) is studied (44 times 111ore l ikely hy either definition). Id. at 5-6 to 5-8, 8-10. ~·or a statistical and more in-depth 
analysis of the correlation between the inciJence of child ;;ibuse and/or neglect anu family income, see id. at 5-2 lo 5-10. See also 
1999 CWLA Swt Book, supra note. 29, at 223 (rcpotting that ''declini ng family s,1pporl and increasing poYct'T)' and substance abuse 
have accompanied tht: stt:ady growth iu tbe numbers of U.S. childn:n placeu in uul -of-hom t: care--frnm 280 ,000 in 1986 to 530,'1% 
in 1996") (citatio11s omitted)); H owze, supra note 2, at 11 (noting that tbe majority of cases involve peopk at or below the poverty 
l ine.); Appell, supra note 30, al 584 (finding that the families involved in the ch ild protective system arc "overwhelmingly poor 3nd 
disproportiunatt:ly of color"): Buss, Parents' Rights, supra note 11 . ut 432 (declaring th at " [t]hc child wdfarc system is a system 
tbal, in dramati c Jbproportiou 1.0 their numbers, affects poor people"); Courtney e l al.. s upra nole 29, al l29 (reviewing sludies and 
conclud ing tha t there is a high correlation between poverty and child malucalrncnt, particularly neglect); Roberts, supra note 29, at 
11 8 (maintaining tbnl "[m)ost children in fus ter care were removed from tbeir bomi::s becuuse or pan:ntul neglect r elated to 
poverty) (fomnotc om itted). Professor Emily Buss discusses why this is so: 
'llu:n: art: some very si::nsibk n:asons for this overreprest:ntatiou: To 01t: extent poverty c;m be liukeu lu drug .icldiction, viok nce, a 
hazardous JivJJ1g enviroll]1leut, ru1d. most of all, stress, being poor will in crease th e likelihood tllat a child wiJI be abused or 
neglected. n ut the poor arc not ovcn-cpresentcd in the child welfare system simply because their child-rearing problem~ arc greater 
or mun: widcsprcuu. cvcn in fa<.:t ually similar circurnstanc..:s, a pour family is m ud t more likdy thm1 u middle m uppur income 
family to be suspected of, itllll reported for, abuse or neglect. Poor families live in closl:l quarters with thin w.ills that expose U1em lo 
the scrutiny of neighbors. Their welfare checks bring with them the surveillance of income maintenance workers; thei r visits to 
public. health clinics expose them to the subset of medical professionals most trained and oriented toward looking for ab use and 
neglect. Moreover, poor fami lie.s lack the resources to buy pr ivate he lp ... that cnn get them throt1gh the di fficult tim es by helping 
tlli::m to reuuct: tbeir ubusive conduct or by ket:ping Ute abusivt: conduct out uf lhe publii; eyt:. 
Buss, Parents' Rights, supra note l 1, at 432-33. 
The likelihood that poverty will lead to stare intervention into the lives of poor families may only get greater with the limitations 
irnpost.:d by welfare n:fonn in 1996. Sec ~uumi R. Cahn, Children's Jntcn:sts in u b :Un.ili~l Context: Poverty. Fuster Cure and 
/\.doption, 60 Ohio SL L.J. 1189, 1200 (1999); Ka01eri:ne Hwll Federle., Child ·welfare and lhe Juwnile Court, 60 Ohio St. L.J. 
1225, 1245-48 (1999): Cathe rine .I . Ross, 1-·amilics Without Pa rad igms: Child Poverty and Out of Home Placement in Historical 
Perspective, 60 Obio St. L.J. 1249 (l 999). 
The correlation between poverty and chi ld abuse has been noted for at least the last three decades. Sec 1999 CW LA Stat Book. 
s upra nole 29, at 223 (uotiug that "[0]hild maltn:atment is often part of tlle sad cycle of cause and dfect that pove11y may help st:t 
in 1uotion''); Robert H. lvinookin & D . Kelly Weisberg, Chlld, Family and State: Problems and .tvfaterials on C l1ildren and tlte Law 
440 (3d ed. 1995) (maintaining that "the fos te r care system has long been critici7cd as being cla5s biased'"); Judith A rcen, 
lntcrVl:ntion Bctv.ecn Parent mid CltiJd : A Rcapprnisal of the State's Rule in Child Neglect and Abuse Cases, 63 Geo. L.J. 887, 888 
( 1975) (fmuing that "tbe most prevalent characteristic uf families charged with neglect is poverty"); Shlrley Jenkins, Child Welfare 
as a Class System. in Children and Decent People J (Alvin L. Schorr ed., 1974) (mainta ining thm "poverty is oftc.n die antecedent 
condition'' o[ neglect anJ that the child weUare system bas always predominantly served pour cbiluren ,md th e ir families, and 
because thc systcm has always served children so poorly, ir also can be seen as a pcrpetrmor of poverty); Leroy Phclton. Ph.D., 
Child Abuse and {'.'i::glec:t: The l\·1yth of C lasslessness, 48 i\mer. J. of Orthopsychiatry 608, 609-11 ( 1978) (concluding that 01ere is 
a "strong relationship between poverty and c ltild abuse and neglect," that " tbe highest incitlence of neglect occurred in famil ies 
living hi the most extreme poverty," and that '·the mo~t severe injuries occurred wit11in the poorest fam il ies") . for a histor ical 
analysis of the rclarionsb..ip between soci0<.:co11omic status and tile d u!J welfare system, sec Jacobus tenBroek, California's lJ ua l 
System of Fmnily Llw: Its Origin, De\'elopmenl, and Present Status (.pl. 1-3), 16 Stan. L. Rev. 257 (1964), 16 Stan. L. Rev. 900 
(1964), 17 Stan. L. Rev. 6 14 (1\165). 

Tl11..: prevalence uf SLtbstuncc abuse problems in chi ld ~bus<.: or neglect cHscs is quite lligh. "By some c:stimalcs, 70 to 90 percent of 
child abuse and negJect cases known to CPS agencies involve parents witb alcohol or Jrug ,1buse problems:· Howard Davit.Ison, 
Child Protection Policy and Practice at Cen tury's l::nd, 33 Fam. L.Q. 765. 777 (1999): sec also I lowzc, su1ira n ote 2, at 11 (noting 
that "drug addiction is a common uncling in neglect cases''); Cairn, supra note 3 l , al 1200 (citing tu stuuies Ornt "indicate that 
between 1/3 and 2/3 o f all substantiated repo1ts Lof child nbusc nnd ncglcctJ involve some form of parental substance abuse"); John 
Needham, One Day in a \Vurld uf Hard Cases and Hardt:r Dt:cisions Juvenile Coult: ' lJept:odt:ncy' Hearings Weigh Ute Fates of 
Childre11. Parents and Would -De Parems. Sometimes There is No R ight Ans wer, L./\. Times, Apr. 5, 1993, § /\ at 22 (quoting a 
judge as stati ng that more than eighty percent of the cases he secs involve parents using ill egal substances). 

A sheltt:r care hearing is an emergency ht:aring that, in most j urisdictions. must o i;cur within 24 tu 48 hours ufter ellildren are 
involuntarily removed from the care of their parents. 

Andrc-w and Brenda 's legal representative also represents common clrnractcristi cs of advocates who represent children in child 
protection pruceeJings. Not only me the representatives t}pically wl1itt: and from middle-class backgrnunus, but the judges and 
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child 1vdfa.re agency social wurkers are a5 well. See i\.ppell, SLLpra nule 30, al 585 (noliog_ tbal in conu·asl lo the recipients of chilli 
welfare services. "the j udges, c11scworkcrs, and attorneys arc mostly middle-class and white"): Bt1ss, Oe\·clop111c11tal Barriers. 
supra nute 11. al 925 (brielly 1foscribin~ a hypothetical situation bet,~,een an altumey arnJ a chil<l client where lhe race an<l socio
economic stntus bctwc~n the two arc different); Louise Kiernan, Children 011 Trial; Juvenile Coun. An Ongoing Srruggle to I\.Jcnd 
Broken Lives, Chi. l'rib .. Jan. 19, 1997, § C (magazine), at 3 (dt'.scribing a juvenile court in Ch icago as "a place 1,1-bere most ly 
white. middle-cl11ss lawyers and judges make decisious about the lives of fami lies and children who are mostly bla~k. H ispanic and 
poor''); sec also Ho\\'7.C, supra note 2. at 1-2 (dc~cribing, an incident where a counroom clerk was smpriscd that an African
/\mcrican WLJmw1 came to the juv enile coun. nor as a morl11.:r, but us an attorney) . However. accun.l iug tu a nationa l study of 432 
j LJTis<lietions, the majority of altorneys acting a~ child represenlali.ves are male, not female. See N:ttional Study. supra note 12, a t 
33. 

Sec Randi Mandelbaum, h ying to Fit Squan; Pegs into K.ound Huk:s: l bc Nt:ed For u New funding Scbm1c For Kinship 
Caregivers, 22 Fordham Urb. L.J. 907, 922-23 (1 995) (describing lhe problems oC!icensi.ng kinship caregivers). 

Sec Child ivlaltrcatmcnt 1997. supra note 29, at 4-1 . Due to collection and analy,is lag,s, a t the time of w,i ting, the most recent year 
for which <lata is availabk is 19<J7. 
in actuality, approximate ly three million children were alleged to be abused or uegh::cled in 1997. See id. at 3-2. t\.fler 
investigation. approximately one mill ion were " substantiated" or ''indicated' ' victims of ahu~c or neglect. Sec id. at 4-1. It is 
sig11ilicant Lo note that the numbi:r ofreports oJ abused or negleclec.l children bas incn:ased from lhe previous year. In 1996, a lillle 
ove r tv.'O million children were reported as abused or ncglccrcd. Sec t..: .S. Dcp't of Health and Human Scrvs ., Child Maltreatment 
19%: Kepurn from the States to the.: National Child /\blisc.: aud .\!q~lt:ct Data Systi:rn 2-1 (1998) . By l 997, this number hac.l risen tu 
three million. See Child Malireaun ent I 997, supra uote 29, at 3-2. 
RqJorts of child maltreatment come from vario,L5 persons and sources based on data from 42 states: 
[P)rofossiona.l n .:poners. including cdL1cators, law c11fon :emcnt officials. social st:r viccs pcrso1llld, medical pcrsonnd, mental health 
perso11Del, child day care ,providers, and substitute care providers, accounled foJ 777,637 repons (53.6 percent) o[ alleged 
maltreatment that were referred for investigation. Other relatives, friends and ne ighbors, parents, and alleged victims contributed 
382,239 reports (] 6.4 percent). Another 290,523 repur~ (20.0 percent) originated from anonymous or un known sources, ulh.:r 
sources. <1nd <1llcged perpetrators. J::clucarors initiated 236,719 reports ( 16.3 percent) llnd were the l<1rgcst single source .... Law 
i:ufurcernent personm:l constituted the second la.rgest source. contributing l 93.007 reports ( l 3.3 percent). Thi! distribution of 
so tu·ces of reports b as remain ed virtuall y constant since 1990. 
Sec id. at 3-1. 

Si:e Ch ild iVlalU·t:atment 1997. supra nok 29, at 4-2. The r.:mainder of th.: malu·eatment consisted of psychulogka.l or emotional 
abuse or neglect, medical neglect, and other types o f abuse, such as " ' abandonment; ·congenital drug addiction,' and ' tJ1reats 10 

harm the child.'" Id. at 4-2, D-13. 
Of Uie children who were the subject of substantiated abuse or n cgkct findings in l 997, 6.9 percent were less than one year olrJ. 
30.9 percent wer.: one lo Jive y.:ar, olu, 39.7 pen:elll were SL'\. LO 12 years old, and 19.3 perceol were 13 lo 17 years old. See id. a l 
4-3, fig. 4-3. Of these- same children. 52.J percent were fcmnle. Sec id. The l\atio11al Incidence Study of Child Abuse and Neglect 
looked al gender differences and found lha l girls are three times more likely than boys lo be sexually abused. See )J]S-3, wpra nole 
29, at 8-6. However, boys <1rc more at tisk for emotional neglect and serious injmy than girls. Sec id. 
The perpetrators of the ubuse were predomimmtly the pa.rents of the eb.ildn:n. See Child Maltreatment l 997, s upra note 29, at 7-1 
(reporting tllat in 1997 approximately seventy-five perc{lnt of tlle perpeu·ators were biological. adopti ve, or step parents) . 
In the last decade, the annual number of children ;'scriOlt~ly injurc<l by abuse ... has quadrnpled. to 572,000 from 14].000." Rob e.rt 
Pt:ar, Mm1y Staks btil tu JVkct .Mandutcs on Child Wclfure_, N. Y. l imes, .Ylar. 17, 1996, ut A l. Accounting for uppruximatdy 
~.ODO fataliLies a year an1011g children of all ages, child abuse is the leading cause oJ death among children Lmder the age oJ four. 
Sec id.; sec also Chi ld lvlaltrcan11cnt 1997, supra note 29, at 6-1 (r ep orting that children three <1nd younger accounted for seventy
seven percent of clli.lJ maltrea tment fatalities). 

See Pear, supra note 37. at i\ I ; see. e.g., Angela R. v. Clinton, 999 F.2d 320 (8Lh Cir. 1993) (summary or case from the perspective 
of the attorneys represent ing the class of children is av<1ilablc m < http:!/ www.youthlaw.org/dockct.hrm>); David C:. ,. Leavitt, 13 
F. Supp. 2d 1206 (D . Utah l 998) (sLUnmary of case from the perspeclh 'e of the altomeys represeming the dass of children can be 
found at <http://www.youthlaw.orgidockcr.htm> ): L.J. v. tvfassinga. 778 F. Supp. 253 (D. ~1d. 1991) (for modificati on o f consent 
decree); LaShawn v. Dixuu. 762 F. Supp. 959 (lJ. D.C. J 99 1 ), affd in pan LaSbawn A by Moure v. Kelly. 990 F.2d 1319 (lJ.C:. 
Cir. 1993), cert. denied 510 U.S. 1044 (1994): L .J. v. l\-1assinga, 699 F. Supp. 508 (D. Md. 1988) (discussing consent decree 
pro posed by parties ). 
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See Pear, supra oole 37, al /\ I; see also ,\ppt:11, supra note 30, al 593 & n.86 (lamenting tJu: many problems found in lhe child 
welfare ,ystem). 

S. Rep. Nu. 104-1 l 7, at 3 (1995), reprinted in 1996 U.S.C.C.A.I\. 3490, 3492: ,ee ulso Buss, P:m:nts' Rights. supra note 11, ut 439 
(declaring that tl1e child we I fore system "plays out abysmally for children" am.I that children· s treatment in this system "often 
constitutes abuse and neglect of its own") ; Tracy Weber, Twice Abused: Inside Orange County ' s Child Welfare 8ystcm. L.A. 
Times, May 5, 1998, al A l (describing lhe child welfare system as '·antiquated'" m1J ·'struggli.ng under ilie weight of tuo many 
children and too litt le oversight"'). 
lt also is significaut to nott: that poor children and familit:S uf color <1re treated worse and receivt: even fower st:rvi<.:es than tht:ir 
white counterpaits. See Courtney et al., supra note 29, at 108-25 (reviewing various studies of how children of color fare in otu· 
child \\·clfarc sy~tcms). "The overall picrnrc .. . is that families and children of color exper ience poorer outcomes and arc provided 
frwcr services than Cau<.:asiun fom.ilics tmd children." 1d. ut I 25. However, ruusr studies reviewed did out fac.:tor in class: those fow 
Lbat did ''&howeJ a re<luced. or oom:x.isLenl effecl of race or ethnicity." Id. at 12:i-26; see also Roberts, suprn note 29, al 126 
(cone.tud in!:\ that ' 'once b lack children enter foster care. they remain there longer, arc 1110Yed more often. and receive less desirable 
placements than white children'·) (foomote omiLLe<l). 

See Pear, supra nole 37, at i\ l. In 1996, a conunittee report !hat accompanied l11e 1996 legisl..ttive 1Jmendments to CJ\PTJ\ dedareJ 
the following : "No matter which clement of the system that it [the Advisory Board] exam ined · prevention, investigation, 
treatment, training, or research · iL found a system in Jis,may. a societal response ill-suiteJ in fonn or scope to n::spond lo the 
profound problems facing ir.'· S. Rep. \lo. 104-1 17, at 3-4 ( 1995), reprinted in 1996 U.S.C.C.A.>l. 3490, 3492-93. 

It is important to stress t hat invc.stigations must be performed responsibly, not only so that children a rc protected from serious 
ab use and neglect but also so that children are not unnecessarily removed and traumatized wben a ll egaLiuns ~ ·e uti.founded or not 
sufticicnily serious as to warrant the children being removed from their family and home. 

S. Rep. No. "104· 11 7. at 2 ('I 995), reprinted in 1996 lJ.S.C.C.A.I\. 3490 .• 3491 ; sec also Buss. Parents' Rights, supra nntc I I, at 43 3 
("Investigations of abuse and neglect reporl!l are routinely J.one by case workers with little or no specialized training in how lo 
approach the families, how to conduct an effective and appropriate investigation, and how to assess the information uncovc.rcd.''): 
l'ear. SL1pra note 37, at Al (stating that ··[c.:Jbild wt:lfare officials in 1m my statt:s, swamped with work, rue sluw to investigate n:pons 
of cluld abuse and neglect"). It is sign.ificai.1t to note that the 24-48 hour rule is not required in a ll circLuustances and in all 
jurisdictions. 

See /\.ppell, supra note 30, at 593 & 11.86 (explaining that '·une of the weaknesses of the child prote<.:tion system is its failure to treat 
the children once it removes them from a dangerous situation"). 

Sec Pear. supra note 37, at A I . As 1vith the fictional Andrew and Brenda. it is significant ro note that the medical and psychologicol 
needs of cllildn:u being placed in foster care have been found to be t:xteusive. ''9 I .5% of children were fo und tu have at leasr one 
abnormality in at least one body system and more tllan half of the children's health problems warrauted the need for referrals for 
medical services." AI1A, A Judge' s Guide to Improvi ng l.cgal Representation of Children 60 (Kathi L. Gra:,so ed .. 1998) 
[hereinafter A Judge·s Guide]. Additionally, ·'22% of chil<lrcn aged 3 ro 6, 63% uf children agt:tl 7 ro 12, and 77% of teenagers 
we1·e found 10 be in nt:ed of a mental be~11th relen-1JI." Id.; see a lso Appell, suprn note 30 .• al 593 n.86 (ci ting M. Graziano & Josepli 
R. Mills, Treatment fo r Abused Children; When is a Partial Solution Acceptable?, 16 Child Abllse and Neglect 217 ( 1992)), and 
concluding that psychological services are nol provided in a timely fashion, i[ at all); Walter, supra note 3, al .52 (nu ting that "foster 
children arc not routi nely assessed for medical , psychological, or developmental conditions·") (foomotc omitted). 

S. Re.p. No. 104-117. at J (1995), reprinted in 1996 U.S.C.C.A.I\. 3490. 3492 (tc5timony of Professor Richard Wexler). Many of 
the children placed in non-kimhip foster care are forced tu frequently move from one foster home to another. Over a six-yea r 
period. 34% of children in non-kinship foster care hud fi ve or more plnecmcnts. Sec Richard P. Banh. T he .Juvenile Court nnd 
Dependem:y Cases, G Juv. Ct. 100, 105 (1996). Kinship foster care is a term used when t hildren who are removed by u juvenile. 
court from the care of their parents and placed i.n the custody oftbe state are placed by the child welfare agency with relatives. 

In Californ ia, ''more rhan 60 percent of foster child ren arc part of a sibling group and 41 percc-nt offhosc arc not placed ·with their 
siblings:' Waltt:r. supra oott: 3, ut 61 lll1.&9 & 90 (tiring tu California Depr. of Sue.:. Servs .. Foster Care info. Sys, Data). 
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See 45 C.F.R. § 1356.2 l(b) (2000). 
The State m ust make re-asonable cffort5 to maintain the family u nit and prevent the unnecessary removal of a child from his/her 
home, us lung as the duld's safory is 11ssured [aud] to dfod tbl: safo reunification o f tlu: t:bild Wld fumily (if tcmpornry our-of
home plat:ement is necessary Lo ensure the immediate safety of the child) .... 
Id. Howe\·er, with the passage of the Adoptions and Safe Families Act of 1997 t·'ASFA'"), reasonable efforts arc no longer required 
in all circumst.mces. See 45 C.F.R. § l 356.2 l (h)(3) (2000). 
Reasonable efforts to prevent u child's removal from home or to reunify the child and family arc not required if the State agency 
obtains a judicial determination tlmt s uch effo1ts are not required because 
(i) a court of compe tent jurisdiction has detenuined that the parent has subjected the child to aggravated circllIDStances (as defi.ned 
in State. Jaw, which may include but need not. be lim ited to abandonment. torture, chronic abuse, and ~cxua l abuse); 
(.ii) u court of c:ompck.nt jurisdic.:tion has determined that the parent 1:ms been t:onvicwd of 
A) Mw·der ... of another c!Jild of the parent; 
B) Voluntary manslaughte r ... of another child of the parent; 
C:) Aiding or abetting, allerupting, conspiring, or solici ting lo commit such a !lllU'der ur s uch a voluntary manslaughter; or 
D) A felony assault that results in serious bodily injury 10 the child or anothe r child of the parent; or. 
(iii) the parenral rights o f tJ1e parent with r.:spect to a sibling ha\'e been terminated involuntarily. 
Id. Given the fact that abandonment can be considered an "aggravated ciretunstanc.e," it is possible that a detenniuation that 
reasonable efforts were nor required mi ght be made with regard to the case of Andrew and 11rcnda. Moreover, ASflA al,o codified 
tbc concept of "conc.:utTeut plunning_:' which gives srme t:hild welfare.: ugencics pc:rnussiun to make efforts towurd UJl ulternatc 
permanency plan a l tbe smne time lliat it makes eITorls lo reunify Lbe child mid family. See 45 C:.F.R. § 1356.2 1(b)(4) (2000). For 
two very different a nalyses of AS!' A, co111pa1·c Richard J. Gelles & Ira Schwat1z. Ch ildren and the Child Welfare System, 2 U. Pa. 
J. Cons t. L. 95 (1999), with Roberts. supra nole 29. 

See Pear, supra note 37, al Al (1nai..11Lairting \ba l few child welfon: agencie; pruvide tJ1e u<!cessary services to kt.>.ep famil ies together 
or to reunite them once separated); sec a lso Appell , supra note 30, at 595-602 (discussing many of the problems with the child 
welfare sysLem and documemiug a Jack. of necessary services lo belp prevent iniLial placements into roster care and to assist in 
reunifying fami lies). 
Thi:! Child Welfare League rec:o1umends tha t caseworkers cmTy no more thau 15 cases each, a ltbuugh caseworkers uften 11Je 
responsible fo r 50 to 70 cases. Sec: Pear, supra note 37, at l\ ] (citing to statements by David S. Liederman, E xecutive Director ol 
the Child Welfare T .caguc of America); sec a lso Walte r. supra note 3, at 51 (describing the caseloads of child welfare caseworkers 
us '·heavy" and exceeding established standards). 

Tracy Weber. Twice J\bused: Inside: Orange: Cou11ty' s Child Welfare System, L.A. Times. t-.fay 22. 1998, at Al ; see also Howze, 
supra note 2. at 17 (descri bing the provision of servi ces by child welfare agencies as ·'cookie-cutter remedies" that arc unhdpful 
~ml unrcflc<:tivc of cu ltural and sub-cultural realities): Appell. supra nL't<.: 30, at 601 (maintaining tht1t ' ·instead of offrring 
meaningful assislan ce, caseworkers loo oflen tak.e a cookie-culler approach lo the families and their prublems"): Buss, Parents' 
Rights. supra note 11 , ar 438 (claiming tha t "overwhelmed , underfunded. and hi ghly bureaucratic child welfare agencies provide 
liule iC any. w;e ful assislance'" and calling for state agen cies to prov ide parents wilh Lhe means lo be good parents). 

·while some child weU'are agencies h ave impruved recently. many problems p er,ist, especially i11 lhose stales where Ll1ere are large 
urban centers. Of tho se children who nre removed from their family l10111cs. '·the vast majority of them On excess of two-thirds) 
will r eturn home, all.hough more lban half will remain in care for ;it least 18 months in CaW'ornia, 35 months in Illinois, 12 montJ1s 
in \1ie11iga11, 25 months in New York, and 9 months in Texas."' Barth, supra note 46. ai 105. 

Under ASFA, if 12 months of reunification services arc unsueccssfol , the agency is to move forward in its e fforts to deve lop an 
a llernative pennanem plan and !ind an altt!rnative pern1an ent placement, wluch can incl ude the Lenuinalion of parental rights, a 
step t hat then pcm1its the child to be adopted . Sec 45 C.F.R. § 1356.21 (b)(2)(i)-(ii) (2000) . In focl also under ASFA, a child 
welfare agency can pursue both reuaific11tio11 and ..in alti::rnative permanency plau utthe same t ime. See 45 C.F.R. § 1356.2 l (b)(4) 
(2000). This ls known as "concurrent planning:• Significantly, it is more difficult to find penuanent aucl!or adoptive bomes for 
olde r children, children of color, and children with s11ecia l needs. Sec Roberts, supra note 29, at 119-20 (mainta ining that there arc 
insuffic ient adopti\•c homes for th i: n umb<.:r o f t:hildren who nr.:c.:d them .. and t but bh1ck children arc k ss likely than wh.itu ch.ildrun to 
be adopted). 
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See Walter, ,uprn nole 3, a l 5 l (explaining lbat "courts bave not been given lhe resuurces they need to ai.lettuately perfonu [their 

rarens ratriac responsibil il ics]"). 

Sec 8arth, ~uprn note 46, at I 02 (i.:xplaining thut tbe current national data systems du nut indudi.: u1furmatiun on the li.kdiboud tlH:n 
a chili.l abuse report will be presented to U1e juvenile court_). 

Sec id. (descri bing how, in one ~rudy. petitions were filed in twenty-one percent 0f the substantiated cases. while i11 o ther 
jurisdit:tiuns the pcreunlagcs were as luw a~ three tu four percent). 

See, e.g., M. Hardin, Judicial Implementation of P ennanency Plruming Reform: One Coult T hat Works 12 (1992) ("a study of 
judicial caseloads in six states that found a 120 percent increase in child victim cases, b ut Qnly a seven percent increase in family 
and juvenile wurtjudges frum 1984 tu 199D''); sec also Buss. Parents' KiglJts, supra note 11, ut 434-35 (maintaining that in many 
jurisi.lictions ' ·courts are overwhelmed by U1e sizt: o[ lh~ir caseloai.ls'"). 

Sec nuss. ParcnL5' Rights. supra note 11. at4J4-35; sec also Ap11cll.. supra note 30, at 602 (lamenting the l1igh caseloads of judges 
uad concluding that "ineffective gatekecping creates a ,·icious cirtle - by keeping caseloads bi.gh. the sy5tl:m fo recloses its ability 
tu provide meaningful assessment aoi.l review of whether families should be in or out"). 

n uss. Parents' Righ ts, supra note 11 , ar 439. 

Si:c generally Walte r, supra note 3, at 51 (stating, forcxampk, that ·'[a] n:c:.:nt study tuncludcd that Ca.lifomia'sjuvenilc courts do 
not comply with the national resource guidelines on judicial case-loads ::irticulated by the Nation::il Center for State Courts") 
(footnote omitted) (qooti ng Center for Children & the Courts, .Judicial Council of California, Court Prnfilcs, prepared for Beyond 
the Dench IX (1998)). Moreover . "California ,iuvcnile COLLIL case-processing tunes do noL adhere to slaLutor:, Limelines.'' Id. 
(footnote omitted) (quoting National Center for Swte Courts. California Court Improvement Projc-ct 23-25 (1997)). 

John Sullivan, Chief Judge Announces Plaus to Streamline Family Court, I\.Y. limes, Fch. 25, 1998. at 7 (quoting n:port hy the 
F und lor ~fodem C:otms). As tlll examp le, the report looked LO Brooklyn, Nt:w York, whi::re it found thm a case received four 
minutes of the- judge's attention on the first appearance and eleven minutes on subsequent occasions. Sec id; sec also Jennifer 
Want:n, System Overload: Rise in Abuse . .l\egleL't Results in a Sputtering Juvt:nile Court, L.A. Tim es, Dec. 27. 1987, at A1 
(quoting a deputy d istrict attorney explaiui.n g why there is very little time lbat c,m be allocated to each case); Weber, s upra 11ote 40. 
at A 1 (describing one juvenile cowt in the Los Angeles area as chaotic and disorderly and quoting a judge who acknowledged that 
he oftt:n bus j ust minutes tu dccidt: a case). Tlu:sc problems urc long-slm1ding. 111 his 1975 artii.:k., Profi:ssnr M11ook.in desc.ribud a 

s tudy conducted hy himself and Professol' lvfichael Wald whereby they reviewed j uvenile court cases in two counties. fn 
approximately two-th irds of the cases. hcarin~s took two minutes or less. Sec Robert H. tvl nookin, Child-Custody Adjudication: 
Judicial Functions u1 the Face oflni.letemlinacy, 39 Law & C:ontemp. J' robs. 126, 174 (Sununer 1975). 

Among the problem s cited were the pool' ccindition of the cou11h0use, backlogs in cases. scheduling problems, antiqmted rules. toQ 
few judges and su pport staff, insufficient couti security. and outmoded phone and communication systems. Sec l\:lassachusctts 8ar 
Ass'n, Reporl uf tbe Family Law Section Committee oo the Crisis iu the Probate and Family Courl 2 (1997); Family Court' s 
Troubles Shock Authors ofSnicly, AP, .l une 5, 1997. available at LEXIS, Nexis Library, AP r ile (discussing Report ofthc 1-'amily 
Law Secti.ou Council) . 

See \Valter, supra note 3, at 51. 

Sec supra notes 3-5 and accompnnying text (explaining 1hc requirement for UA L rcprcscnmtion of cnch chi ld and the role of the 
GAL by 45 C.F.R. § 5103) . 

See, e.g. Administration for Cl.J.ildri::n. Youth and Families, U.S . Dep'L ol' Heallb & Htunan Servs., Natio11al Evaluation of the 
Impact of Guardians Ad Litem in Child Abuse or Neglect Judicial Proceed ings: Executive Summary (1 988) Lhcrcinaftcr National 
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Evaluation]; Final Report, supra note 12; J\alional Study, supra nule 12; Shepl1erJ & EnglanJ. supra no le I, at L9L9-32; Special 
Issue, supra note S. 

Sec Sbc:phcrd & England, supra nutc 1. a t 1925. l'bcsc wmmcutator:; L'Xpluin tbut "[r]cscarchl!rs have.: idcotiiic.:d both systemic m1d 
individual attorney problems that ha ve contributed to the poor representation or d1il<.lren." Id. "\\'bile there is little doubt lhal 
problems concerning individual attorneys occur, many of these concerns arc simila r to those regarding poor representation in any 
cunlexL, and an.' the re Cort: beyond the scope of this article. To the e:dl!lll Lbal the problems or individual a llorneys rellecl larger 
systemic concc-nis (i.e-., lack o f time to conduct adequate invcstigntions, including contacting the child client, and lack of 
spec ialized trui.niug), they will be uddressed us pa.rt of my discussion of sys1eruic probkms. 

See infra Parl II.D. l-2; see also Hearl:l, s upra nOLe 4, a t 328 (Iimling thaL " [l]he [umli.ng an<l llefmilional deficiencies Lhal plagued 
the early implementation of the CA PTA guardian ad lit.cm requirement still exist, and indepc-ndcnt representation for abused and 
nt:glected cllildren remains inconsistent and im1de4uatt:"). 

See Fi.rial Report, supra note 12, at xi.x (calling for additioual rt:sow·ces lo implemenl llle GAL requiremem in CAPT A). 

National Snidy, supra note 12, at 9. Specifically , i11 Tcxns , Indiana .. nnd Debwarc, the appointment of a representative is at the 
discn:tion of the c:uurt. See id. Jn Colorado, tile appointment of a representative is required in abuse, but nut rn:glect, matter s. See 
id. Georgi.a, Louisiana, aud Wiscousi.J1 require appui.nunent only in termination of parental rights cases. Se,: id. Finally, io 
Arkansas, appointment is mandated on ly when custody is at issue. Sec id .; sec also Shepherd & England, supra note 1. at 1921 
(d iscussing the >lational Study). 

S.:e National Study, supra note 12, at 9-16, 41 (1990). ' ·All abused and neglected children are not being represented in 26 states. In 
nine of these stares, more than 90 percent of ch ildren arc represented and the children who do not receive representation arc 
com;ent.ratt.:d in small rural tucas that have srou.ll Cllbcloads." l<l. at 14. However, 
le light states have more widespread d ifficulties in providing representation .... rlorida where only 49 percent of children receive a 
GA L. l\cvada w ith 32 r,crcent representation, and Delaware with 22 percent were the lo-west in the nation on this measure .... In the 
five remaining slal.:s where representation is low - California, Idaho, Indiana, Louisiana, and Oregon - lack. of representation is 
widespread throughout the state. 
ld. 

Set! ::\!ational Study., supra nole 12, al 17 (conclulling lllat 23 stales mandate representation by an attorney); Pelers, supra nole 8, 
app. l:3 ar 253 (finding that 16 statc-s require legal representation). Differences in findings may be attributable to the diffcrc.nt t ime 
periods in which the studies were rnnduc:ted or tu variations between actual prnc:tice iilld statut0ty mandates. !iiudiugs from tht::. 
National Study also revealed that in anoU1er 23 slates, whether the representation was provided by ru1 at1orney or a lay advocate 
was left to the disc.rc:tion of the presiding judge. Sec National Study, supra note 12, at 17. 

See National Study, supm note 11, at J 8-23. 

S,:e Heartz., supra note 4, at 328. Ylost of these programs are members of the National Court Appoi.J1ted Specia l Advocates 
Association, a national urga.niuition that provides training: and technical assisram:e. See id. The first CASA progrmu began in 
Seattle, Washington in 1977. followin g its success, programs were developed 01 Arizona, California, Florida, New York, and 
Rhode Island. See id. at 337. The National Court Appoi nted Special Advocates Association was c rt!ated in 19S2 nnd incorporated 
in 1984. Sec id. for a full exploration o f lhc history of the CASA program. sec Adams. supra note 4. at 1467: Heartz_, supra note 4. 
al 336-47. For a more detailed discussion of the use of CASi\s as representatives, see i.Jura Pan VII.D. 

See \lational r.vrilaation. suprn note 64, m 13-19; Donald N. Duquette & Sarah H. Ramsey. Representation of" Children in Child 
Abuse and Neglect Cases: An l::mpirical Look at Whal Const itutes l:ffcctivc Rcprcsenlation, 20 lJ. Mich . .I.L. Reform 34 l, 3R9 
(1987). For a fuller discussion or the strerrgll1s or C,\SA programs, see infra Parl VII.D. 
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See Final ReporL supra note 12. at xviii, 6-2, 6-11, 6-15. For an an,1lysis oCthe effectiveness ufrepresentalion by C/\S/\s, as well 
as a critique of some of the national studies reviewing the cffccliYcness ofYarious forms of representation, sec infra Part V 11.D. 

Sl'C 1-kartz. supra notc 4., at 328; Sbcpherd & .England, supra notu 1., at 1925. While a scverc lad of resourecs and training arc 
largely re~ponsible for 1he µour representation uf children , 01her 1",tctors also play a rule. Thtse variables may include the 
appoi ntment of di fferent attorneys for the same child at different hearings, delays in the appointment of a rcprcsentati vc, unrealistic 
expectations or what is e1uailt:d in the representation of a child in an abuse or neglect matter, and a sense ofp,1ssivity on the part of 
the-rcprcscnt:itivcs. Sec Shepherd & England, supra note 1. at 1925. 

Sec Final Report, supra note 12_ at xviii-xix (call ing fo r the need fo r more focused training); l\ational Evaluation, supra note 64, at 
19-20 (remarking that "law school <loes litlle to prepare attorneys fo r tbe GAL role''); National Sludy, suprn note 12, al :-. viii 
(calling for tl1c need for more training): A Judge's Guide, supra note 45, at 1 (maintaining that many la·wycrs have not had any 
formal or adequ.m: training); Duquette & Ramsey, suprn note:: 73, at 351 (explaining that ·'few lawyers have had any special 
training or expenise i.n representing children''.); William/\. Kell, Voices Lost ru1d Found: Training Ethical Lawyers fo r Cbildre11. 
73 Ind, L.J. 6]5, 640 (1998) (remarking Lhat law schools chi not ·'adequately prepare" law students to handle cases involving 
children); KcUy & Ramsey_, supru note 6, <lt 451. 454 (fimliog that must attorneys <lo not receive any spc<.:ializcd training LUld 
remarking on tJ1e need for increased training); Janel \Vei.nslei.n, And Never the Twain Shall Yieel: The Besl Interests of Children 
and the Adversary System. 52 t;. rvtiami L. Rev. 79. "105-06 ( 1997) (analogizing juvenile court to a ·'training ground fo r public 

sector attorneys'' (footnote omiued)). 

Sec National Study, supra note 12 . al 14 (reviewing the low levels of compensation or representatives for chiklren); A JuJge's 
Guide. supra note 45, at I (documenting the fact that attorneys for child ren receive low levels of compcnsatinn as well as delays in 
receiving SL1cJ1 compensation); Peters, supra note 8, a l 32 n.18 (discussing the problem oi' ina<lequale compensation); Kelly & 
Ramsey, supra note 6, at 452 (s11rvcyi11g lawyers and finding that 68% of those surveyed did not feel that they were adcq_uatcly 
pa.id fo r tJ1e time speut un their cases); William Wesl.:y l'atton, California Depemkncy Cases or I be Answer to the Ridd le uf 1he 
Dependency Sphinx, I J. Ctr. for Chi ldren & Cts. 21, 3 1 ( 1999) (concluding that '·in Califo rnia, most childJen's c1ttorneys receive 
neither adequate comp~nsation nor any payment for work accomplished ou tside the courtroom" (fuutn(itc omitted}). 

See Final Report, supra note 12, at 4-7 (srudying an<l reporting on workloads of represent.itives for children); A Judge's Guide. 
supra note 45, at I, 67-68 (fi11ding some jLu·isdictions to have " inordinately high" caseloads); National Evaluation, supra note 64, at 
7 (surveying judges and ~talc attorneys and reporting that these respondents felt that ca~cloads of some attorneys were too high and 
tbat tbis situation interft:red with attorm:ys' ·'ubility to spcnd sufficient tin1c on the casc[s]"); :-.Jutional Stu<ly, supra note 12. at 35 
(repor ting on tJ1e h igh caseload fovels of different representatives).; see also Shepherd & England, supra note 1, nt 1924-25 
(discussing. the findings of the Narionnl Evaluation, the "iational Study, the Final Report, and a study conducted by Professors 

Kelly and Ramsey). 

Those loc,11ities that appoi.nt legal representatives tenJ to do so in accordance with one of two modds. Some udhtre Lo a stal'f 
att orney model whc:rc a sk1tc or county contracts with a locnl lcgat aid or public defender's office to provide rcprcsentmion. Others 
appoint private auomeys and p,1y th em on a per case basis. See/\ Judge 's Guide, supra note 45, at 66. The former model is often 
chanictcrizcd by h igh case lo.ads. while attorneys in t he lattc-r model complain of low JJay, delays in puymcnt, and caps on the 
amount of compensation that can be n:ceived on ,my give-n case. Buth models, in different ways, CT!;!ate great disincentives, if not 
outright obstades, to a lawyer· s ability to provide ethical and competent representation. 

Sec supra notes 67- 79 and nccompanying tci-.'t. A recent essay by a member of Cali forn ia Youth Connect.ion ("CYC'"), a foster 
youU1 advocacy organization comprised of foster youth throughout California, su1runari2ed the .. top five desires" of a group of 

CYC members for tbeir comi appointed attorneys as: 
J. foster youtl1 wanr to be trca1cd as paying clients rather than us anorhcr number 
2. foster youth want attorncys ru cxplain what the judges arc s;.iying during court 
3. fos ter youth want to bt: cunt.acted a week before their court appuinLmenlS 
4. foster youth wam more facc-ro-focc and telephone commtmication wi rh their attorneys 
5. foster youtJ1 wanL to be involved in training a ltomeys about the foster care system 
Johnny Madrid, \1y Corni experience, 1 .l. Ctr. for Children & Cts. at 3, 4-5 ( 1999). 
Unfortunately, deficiencies in the legal representation of children have been longstcmding. A study conducteci in tht:! t:!arly 1980s in 
No1th Carolina of the legal represeutatiou of chi ldren •·concluded that the attorneys were 11ot only ineffective bLlt even tended w 
,-ubstantial ly delay a child's return home." Shepherd & England, supra note 1. ar 1n5 (citi11g to Kelly & Ram~ey. supra note 6, at 
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407); see also Robert F . Kelly & Sarah H. Ramsey, Monitoring t\ttoruey Perfonnanci: arnl Evaluating Program Oulc-omes: t\ Case 
Study of A ttorneys for Abused and Neglected Chi ldren, 40 Rutgers L. Rev. 1 :n 7 .. 1240-44 ( 1988) (rev iewing a ~tudy of the 
reprt:",:;eutatiou of children in Kew York from the early 1980s and finding the performance of attorneys and the systems that pruviue 
the attorneys to be ··flawed" and the la-wycrs who rcprcscnr chi ldren to not be very effective). 

Many scholars have ,Yritten o n the past and current confusion concerning the rok of the child's representative. However. I am 
espet,ially grateful to Professor Jean Kuh Peters fur her dear and extens ive analysis of the current situation, most notably her 
stanuo1y analysis of all United States jmisdictions. Sec Peters, suprn note 8, at 24-33, app. 13. at 253. While my discussion reviews 
various writings, l have opted to loosely follow l'rufessor l'ett:rs' outline found on pages 23-39 of her book. set: id .. as it is tbt: 
c learest ruH.i most logical way to understand cuneut and past tbi..11.king on the role of th.: child's rt:presentative. 

Sec Working Uroup on the Allocntion of Decision Making, Rcpon of the Working Urot1p 011 the Allocation of Decision Making. 
64 Fordham L. Rev. I 325, 1331 ( l 99G); see also Buss, Developmental Harriers, supra nott: 11, at 900 (explaining that then: is uo 
' 'clear consensus about t he role that lawyers should assume"); Green & Dohrn, supra note 8. at 1282 (ru1alyzing a hypothetical 
child protection eaf:lc and describing scvc-n different ways that a lawyer in the hypothetical scenario might act); Haralambic, supra 
uotc 8, at 944 (nuriug that " [t)bc dutit:s of atromcys representing c:bildrcn an: uot adcquutcly a<lun:ssc <l by existing dhic:al rules. 
standanls, sta tutes, and case l:i w"); Rrunsey, !::upra note 6, at 289-90 (li.nding that there are nu clear expectations for a GAL); 
Shepherd & England, supra note I, at 19:25, 1933 (maintaining that there is a '· Jack of clarity concerning the la,vyc1~s role'. and that 
neither CJ\PTJ\ nor state statutes have hdpeu lo ddine t11e role of the G/\L). 

See supra notes 6, 8. 9, 11 a.ml accompanying text (listing references to literatlU·e concerning the role of t11e atlomey representing 
children). 

Sci: Sbcphi:rd & England. supra norc .I , ut 1925-26 (rnuimajuing that a " lack of clarity concerning tbc lawyer's ruk" was partially 
responsible for Lmfavorable evaluations of legal Tepresentatives fo r cbiklren) (citing tu Kelly & R.1msey, supra note 6, at 415-16, 
451 for their conclusion tl1at confusion over one's role was a significant contrihutor to poor representation). 

Sci: Haralambic_. supra note 1, at 25-26 (fiuding tJiat lawyers arc left on tbcir own to dt:tcrmi11c how tu represent c:bi.ldrcn); l'c:tc:1-s. 
supra nole 8, at 38 (uescribing the decision o f what role to play as "confus[ing)'"); Buss. Children ' s Misperceptious, supra note 11. 
at ·1719 (explaining that la,'1-')"Crs bring their own "predilc:crions to bear'· on the determi nation of what role to assume): 
Guggenheim, \faller of Ethics, supru nOle 11. at 1488 (revie wing Peters, supra note 8) (lamenting that lawyers have been 
" mnarkably frc-c--or remarkably bt1rclc11cd--to figure ... out for themselves·' how to represent children in child protective 
pruceetli.ngs). 

See supra notes 2, 3, 5 and r1ccump,lD) ing \ex t (intrui.lucing a.ml describing the Ltislory of CAPTA). 

A recent nnd comprehensive survey of the fifty states and ocher C.S. jurisdictions by Professor Jean Koh Peters ·'revealed fifty-six 
[difforent] statt: systems for representing childn:n in chilu-prutective proc:eedings." l 'eters, supra note 8, at 26; set: also id. at 24-33, 
app. B at '.253 (presemiug tJ1e comprehensive survey); Guggenlleirn, Reconsidering the 1'eed, supra note 11 , at 305-07 (expressing 
coneem about the lack of meaningful guidance from legislatures and courts in determining the role of the child's rcprcsenc:nivc): 
Heartz. supra note: 4, ut 333 (discussing the "varimiun among the fifty states in tile impkmcntmion of the G1\L requirement'"): 
Ramsey, supra note 6, at '.289-90 (111nintaining that most state sea tut es do nor assist in defining the role of the chi Id · s representative); 
Angela D. Lurie, l\otc, Representing The Child-Client: Kids Arc People Too: An Analysis of the Role nf Legal Counsel to a 
Minor. 11 N.Y. L. Sch. J. Hum. Rts. 205, 216-20 (1994) (reviewing slate statutes in ~ew York and Munlana and Jindin~ them tu 
be 1111c lcar) . 

Sec Peters. supra note 8, at 26 (dcscrihing lav.,yering for children as being in a state of "chaos.'' "dcfb·ing] routinization," and 
''actively breed [[ing] disorder and confusiun); CaU1erine M . Droob, When a C:hilu Needs a Lawyer, 23 Creighton L. Rev. 757, 
759 ( 1990) (maintuining that questions concerning the role of the lawyer arc answered by looking to " the philosophy of the local 
forum, the appointing judge. tht: guard ian ad litt:rn, the maturity, verbal and social skills and confidt:ncc of the ch.il<l-client and the 
alleged facts which bring U1e case to COlLLt"); l\fa.rv u1 R. Ve.ntrdl, Rights & Duties: t\n Overview of the Attornq-Child Client 
Relationship, '16 Loy. U. Chi. L.J. 259. 278 (1995) (explaining that deciding l1ow to rcprc~cnt a child is a complex process which 
o ften dcpc:nds on '·tLte jurisdidion: the type: of procc:c:<ling: the particular appointmt:m ; and t11c maturity of the client''). 
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St:e Pe ters, supra n ote 8 , at 30 (attributing " individual sta te' s practice and politics' ' as a reason why th e states' models d iffer from 
one anothc1'). 

See id. at 32 (conc.:luding that the h.igh. c.:ost uf provid ing lawyt:rs leads some states to favo r programs that provide alternarivt means 
of representation). 

Sec id. at 31. 
I\. central cause of the confusion and inabil ity to make m eaningfu l generalizations abo ut the nationaJ I.rends in representa tion of 
children is the problem o f terminology. Lawyers for children in the various states are called counsel, guardian s ad litem, attorneys 
guardi:111 ad ]item , law guardians, attorneys ad l item, and a number of other te rms .... n 1c central term, guard ian ad I item appears to 
h.nve no conU110oly accepted definition. 
Id. at 31 n.1 7. 

f1or exam ple. " Jd lcspite the pervasive appearance o f the words 'interest' and ' best inte rests' both the stau1tcs and our imerviews 
s howed absolutely no consensus about what it means to represent u. child's best Lnte rcsts or interest." Id. ut 32. 

See id . app. B at 253 (individual discussion sections for each state). 
I Elven though for ry-six states \L~e the ce1111 guard ian ad litem. the essence of the role o f the guardian ad lite-m is unclear. Nothing 
guarantees tl1at a guardian ~1d liwm in om: statc would play rhe same role as a guardian ad !item in the m·xt slutc or even that two 
guardians ad lilem in Lhe same s lale but diJJeren l eounlies would play tl1e roles si.mil:irly. Frankly, there is nol even a guar:.iatee lhal 
the same guardian ad l item would represent t\VO simila rly situated ch ildren similmly! 
Id. a l 32 n.1 7. 
In a similar vei n, it is sig11ificunt LO nole that even literal read ings o f some s10tc st:nutes can cm1se confusion. Sec id. at 31 n .17 
(expla ining th at some state statutes use c:ont.ra<lictory t.:rminolob'Y within thc:: same statute when defmin g the role of tlu: 
representative (i.e .. d escsibiog the obligation to ·'advocate" as well as to "prutt:ct the best interest ofthe child.')); Haralambie, supra 
note 8. at 941 (conc:luding lha t "courts mid legislatures ... have oncn required attorneys to assume dual and potentially inconsistent 
ro lcs''). 
As ll further example , recent ::imenclments Lo California's Wd Jare and Iosli lulions Coue §3 l 7te) mandate Lba l: 
in any case in which the minor is four years of age or older, counsel shall interview the m inor to dete rmi ne tlie m inor's w ishes and 
lo assess the minor's well-bei.ng, and shall advise lhe court of the min or's wishes. CoLmsel for the minor sball 1101 advoeale for lhe 
re turn of the minor it: 10 t he best of hi s or her knowledge. that return con fl ieis 1vith the p rotection and safety o f the m inor. 
Cal. Welf. & J.u:;t. Code § 3 l 7(e) (W est 2000). l\ot only does this statute confuse the role of advocate and protector bur it likely 
violates an attorney ' s obligat ions Lmder Model R LLies 1.2 and 1.1 4. For a critique of section 317(e) and a full exploration of its 
problems, sec Pa tton , supra note 77, at 21, and Will iam Wesley Patton, Children's Counsel as Advocares and Guardians Ad Litcm, 
2 U.C. Dav is J. of Juv. L. & l'ol"y 16 (1997). 

See individtLal discussion sec.lions for each state in Appendix B of Peters, supra note 8, app. Bat 253; see a lso Heartz, supra note 4, 
at 333 (discussing the '\!alional Study and noting wide variations in how the role of the GA!. is dcte1111incd "even withi n a single 
s t.u tc, with adjoining rnuntks oftl:o having diifrrc:nl methods of n:pn:senta.tion' '). 

See Annette R. /\.ppell. Decontextua lizing tl1e Cbild Clieut: The Et:ti<.:acy of t he /\.ttorney-Cl iem M odel for Very Young Children, 
64 fiordham L. Rev. 1955, 1959-60 (1996) (maintaining that our ethical regulations fai l to p rovide guidance); nuss, Ch ildren' s 
Mispc:rccpt.ioos, supra OOH: 11 , at 1718-19 (concluding tha t rvlocJcl B.ulc 1.14 mises more qu1:stio11s tban it W1swcrs); Green & 
Dohrn, s upra note 8, al 1288-89 (sla ting tbal currenl e lhical gu.ideli.nes may pro vide "incomplele or inappropria1e answers LO 
important questions about how lm,ycrs properly should serve children·' ); sec also Pe ters, supra note 8. at 36 n.~ I (eontn inin g a list 
ofadditio11al articles findiug M odd Rule 1.1 4 lo be inaLlequale ). 

See G reen & Dohm, s upra note 8, a! 1289 (expla ining Lbat "[u]ne diff.ku lly in applying tl1e general princ iples is thal representing 
children d iffers from representing other c.l icnts"); (h1ggenhcim . Parad igm . supra note 11, ac 1400-01 ( finding that our ethical rules 
primarily concern t.he represemalion of adull c lieols) ; Har ,1fam bie, s upra nole 8, at 944 (mailllaioing 1hal '"[L]h~ ex.isling ethical 
ru les were not drafted with child advocncy in mind''). 
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lvfodel Rules of Professional Comluct Rult! 1. 14 (199:2). Model Rule 1.14, Client wiLh a Disability, provi.des: 
(a) When a client 's ab il ity to make adequately considered dcci~ions in connection with the rcprcscntmion is impaired whether 
because of minority, mental disability or for some other reason, the lawyer shall as far as reasonably possible, maintain a nonnal 
clicnt-lav,i'ycr relationship with the clienl. 
(b) A lawyer make seek rhe appo.inlmeul of a guardian ur take other protective action with rc:spect to a dient ouly when t1u: lawyer 
reasonably be lieves that the client cannot act iu the client's own interest. 
ld. 

Sc:e l:! uss, Cbildren 's Misperceptions, supra note 11. at l 7 l &-19 (asserting that lv1odel Rule 1.14 does not unswer the question of 
' ·[w]ben and how is a cliild's decision-making capacity ' impaired' by m inority?"). Rather than refer to young children as 
·'impaired.." Professor Appell uses the Lenn "prccapacir::llccl" to acki10,vlcdge the fact that children. unlike many incapacitated adult 
clients, never had capacity, but hopefully will in the future. Sec Appell, suprn note 95. at I 957 & n .6. i agree with l'ro[cssor 
i\ppell's concerns and prefer the lerm she use,. H owever, because the lvfui.ld Rules and most commentators refer lo young c-hildren 
as "impaired," for case of reference, I will continue to use th is notation. 

Sec Model Code of Profc.:ssional Responsibility EC 7-12 (1980), which provides: 
Any mental or physical condition of a client lliaL renders him incap,1ble of making a considered judgment on his own behaU casts 
additional responsibilities upon his la-1.vyer. Where an incompctc.nt is acting through a guardian or other legal representative, a 
lawyer must look. to s uch represenL,Hive for those decisfons thnt are normally Lhe prerogative of the client Lo make. ff a clienL under 
disability has no legal rc.prcscntativc, his lawyer may be compelled in court proceedings to 111akc decisions on behalf of his cl ient. 
lf the tlienr is capable uf under~ta.nding th e matter in qut!stion or uf contributing tu th1: advam;t!uu:nt uf bis intt!rests. regardless of 
whether he is legally dLsqualified from performing certain acts, t11e lawyer should obtain from him all possible aid. If tbe disability 
of a client and the lack of a legal reprc~cntativc compel the lawyer to 111akc decisions for his client, tl1c lawyer should consider a ll 
cin.:umstam:i.;s th cu prevailing ,md act with care to s,1fcguard und advance the interests of bis clicnt. But obviously a lawycr cannot 
perform any acl or make any deci.sion which 1he Jaw requires his client lo perfonu or make either acti.ng for himse!C iJ competent or 
by a du ly constituted representative if legally incompetent. 
Tu. Because the ~'lode] Rule ha, been adopteu in a maj o1iLy or slates, I will limit my analysis lo ~fodd Rule 1.14. Howevt:r, i t is 
significant to note tha t like Model Rule 1.14, EC 7- 12 allows an attorney for a client with a disnbil ity to make decisions 011 behalf 
of tile c lient. See l't!ters, supra note 8, at 37; Appell, supra note 95, at 1960. ln fact , EC 7-12 more directly autllorizes such actions. 
See Peters, supra note 8, a t 37 (discussing EC 7-12). Ho wever. LU1like Model Rule 1.14, EC 7-12 recommends that the attorney 
·'obtain all possible a id from the c lient. " Id. l\1r a 111orc in-depth eompari~on of Model Ruic 1. 14 and EC 7-1 2, sec id. 

Mockl Rules of Professional Condu(;t Ruic l.l4(a) (1992). 

Id. a t Rule l.l4(b). 

See Ramsey, supra note 6, at 304-05 (describing the et11ic,d ruks as "silent about what standard should be used to judge tbe client ' s 
decision-making abilities"). 

St:e Robyn-Marie Lyou, Comment, Speaking for a Child: The Role of Independent Counsel for Yiinors, 75 Cal. L. Rev . 68 1, 693 
(1987) (condudi11g that tJ1e Model Ru les fa il to "provide any useful guidance for what is to be done when it is not possible to 
maintain a normal lawyer-client relationship''). 
It has even been suggested by one commentator th:tt where a lawy er takes on a foll GA i. role, the lawyer could he found to have 
violated Model Ruic 1.14. Sec Jean Koh Peters, ·111c Roles and Content of Best Inte rests in Clicn1-!Jircctcd Lawyeri ng for Children 
in Child Protective Proceedings, 64 Fordliam L. Rev. 1505, 1522-23 (1996) (questioning whether Model Rule l . l4(b), which 
permits a la\\ycr to "seek appointment of a guardian or take ' other protective action." · was mcam to be interpreted so broadly that 
it im:lutled determining a client's best iulerests aud advocating for tile same). 

See Peters, supra note 8, at 41 -43. ' ·Although many commenLators have a ttempted to prescribe the role of Lbe child's representati ve, 
little consensus exists regard ing tJ1c responsibi lities and dntics of the child' s representative or regarding what constitutes effective 
n:presentation of tbildren ." Duquette & Ramsey, supra note 73, at 347-48. 
i\s a way of explaining tJ1e role of the representative, several conunentator$ have focused on the potential duties that a 
rcprcscnl::itivc may be required co perform. T'or example. in 1976. nrian G. rra~cr. in one of the fi rst. if not the first, explanation of 
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the puqJOses and goals of lhe GAL, described fo tU" roles: ( I) invesligalur; (2) aJvoe.ile; (3) corn1sel; and (4) guarJian. Stle Brian G. 
Fraser, Independent Representation fo r the Abused and Neglected Child: The Guardia.11 Ad Litem, 13 Cal. W. L. Rev. 16, 33 -34 
(1976). 1n I 980, a conference was sponsored by Lhe National Legal Resourct: Crnler for Child /\dvoc.1cy. See Howard J\. 
Davidson. Foreword to National Guard ian Ad Litcm Policy Conference Vl anual (ABA rev. ed. 1981) (on file with author). A 
summary of this cuufert:m:e contains a '' partial" list of 26 different duties for whicb the GAL is responsible. St:e Howard /\. 
Davidson, Final R epo11: National Guardian Ad Litem Policy Conference, in National Guardia11 Ad Literu Policy Confe rence 
Manual (AI1A rev. ed. 1981) (on tile with autho r). 111 1990, an expert in the field of child advocacy described the fo llo,ving fiyc 
major ruks: (1) fot t fimkr-i.nvcstigator; (2) legal rcprcscntative; (3) case monito r; (4) mediator-conei li1:1tor; and (5) informution and 
resourc.e broker. See Douald Duquelle, Advocating for tbe Child i.J1 Protection Proceedings: i\ Handbook for Lawyers c1nd Court 
Appointed Specia l Advocates 35 (l 990). T he Final Report ado pted these five roles. Sec Final Rcpo1t . supra note 12. A lso in 1990, 
Tara Leu Mub.J.hauser ebm·acterized the role or I.ht: represenlative as that of investigator, champion, and monitor and stressed ll1e 
importance of the representative simultaneously p ursuing, all three roles. Sec Tara Lea \fohlhauser. From ''Best" To " Bcucr": The 
lnlercsts of Children and the Kok uh Guanliao J\d Lilern, 66 KD. L. Kev. 633 , 638 (1990). 
However. a mere description of the various responsibilities of a represeutati ve does no! provide much, if any, guidance as to bow 
one interact'> with one's cl ient~ and with the other parties in the proceeding, what positions, if any . the representa tive should take, 
anti how one resolves s<.:vcral <lillicull ethical dilemmas. Jn fact. such a listing of duties tends to t:x:accrbatt: the confusion rutber 
th,m alleviate i t. 

Sec Peters, supra note S, at 41 (declaring that the debate has become pol:ui zing): nus$. Ch ildren's ivlispcrceptions, supra note 11, 
t1 t 1700-02 (describing the tlisagn:L·mcnt about the "proper role for a lawyer to assume'· us a struggle that clussicully comes <lown to 
a choice bt:tween ' best inlerest' and · expressed interest' representation); Shepherd & England, supra note l. al 1933 (citiug lo an 
"ongoing debate'· in the legal profession); Wcin5tc in, supra note 76, at 134 (fi nd ing that "(l]awycrs and academ icians have spent a 
,;•Teat deal o f lime debating tl1e role of the child's aLLorney" at the expense or the need8 or the children) . 
It also is impmtant to acknov,.-lcdgc that some scholars advocate fo r a hybrid role. Sec, e.g., Duq11ctte & Ramsey, supra note 73, at 
352-53; Haralam bie, s uprn nu1t: 8, at 953-54. But st:e Buss, Childrt:n·s Misperceptioas, supra note 11, at 1702 & n.6 (contending: 
that the hybrid mode l is r ea lly tbe G/\L model because it allows for SLLbstitution of judgment). 

Commentators who snpport the best interests model, which al ti mes is viewed synonymously with the tcnn UAL and called the 
GAL approach, beliew that rnm,-t cbildrtn an: without tJ1e requisite maturity, capatity, or j udgm rnl t o be able to make important 
decisions on their own behalf. See Duquetlt:. supra note 104, at 150 (proposing tJrnt for children uuder fo rn1een years of age, t he 
representative should ·'make a dc1c1111ination as to the best intcrcsl5 of the child regardless of whether that determination reflects 
the wishes of t he child.'); Fraser, supra note 104, at 30 (describing one o f the roles of the G./\L as a protector of the child's 
inte rests); Muhlhauser, supra note 104, at 642 (maintaining Uml one of the roles oJ the GAL is lo examine Lhe '"belier interests'· of 
the child, acknowledging that there may be more than one good option); Weinstein . supra note 76, at 135 (citing. to a moral 
obliga tion to protect children); L\lberl E. H artmann , Nole, C:rafling an Advocate for a Child : In Supporl of Legislation ReJeiining 
the Role of the Guardian Ad Litcm in Michigan Child Abuse and Neglect Cases, 31 L.;. Mich. J. L. Rcfonn ?.37. 239 (1997) 
(rec01UU1t:nding a legislative proposal that tulls for n:presentatives tu utilize the best inte rests approach, bur to also state 11.ie d lild ' s 
wisbes if tlie child has ru1:iculated any). Vlh ile not advocating for such an approach, Professor Buss lias clearly explained and 
summari?ed th is approach: 
Those who atlvorntc the GAL appro,1ch urguc tlrnt children lack ilic maturity of judgment, even the cognitive capacity for decision 
making, necessary lo assess approp1ia1ely I.he ir own interests, paniculaily I.he ir lung-term imeres!s. Even lo the ex:lenl children 's 
judgment is no worse than that of adults, p roponents of the GAL approach wou ld argue that society has a greater obligation to 
pro1ec1 children from their own bad j udgments. Moreover, children are under lremt:ndous pressure lo m isidentify and/or 
misarticulate their own interests - pressure from their fami lies, from 1hc court process, and from the circumstances lead ing to the 
court process. 
Buss, Children ' s Mispercept ions. supra n ote ll , at 1702-03 (foomotes unlined) . Most propouents of this model also consider it 
important - anti part of the rcprcscn!a tivc's role - to ensure that the court has all available and relevant infonnation before any 
decision is rendered. Sec Fraser, supra note 104, at 33 (explaining that along with the responsibility to protect tJ1(: c.hl\J 's interest, 
tbe GJ\L must " ferrel out all of the relevant fac ls ... [am!] i.J1Sure that all I.he relevant facts ... (aml] available op tions" are before the 
court); rvtuhlhauscr, supra note 104, a t 64 1-42 (describing the UAL's role as someone ,yho "provide lsJ infonnation to the court, 
explore[s] options or alternatives. mtd ... negotia1e[s] wilb and among tbe syslems or institutions having an inLerest in Lhe case"). 

Practitioners an<l scho liu·s preferring lbe lrauitiona1 attorney or expressed wishes model assert lhal the child eillier has a right lo 
have her position heard and represented ro the judge like any other party, or at the very lcnsr. that i111po1ianl issues arc better 
decided if the chi ld's wishes are made known to lhe court. See BLLSS, Children's Mispercep tions, supra note J l , at 1703-05 
(describing, the tradit ional attorney approach): sec also Vcntrc ll, suprn note 88, at 260 (asserting that ' 'the law supports a modern 
rnnct:pt of zealous t;hi\d advocacy'' where attorneys 1:1dvoL<ate for "the interests of cbiltl clients, j ust as they would the interests of 
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adulL c lien LS"): Shannan L. W ilber, Independent Counsel l'or Children, 27 Fam. L.Q. 349, 354-57 ( 1993) (arguing fo r lhe child's 
representative to advocate for the child's wishes and point o-fvicw if the client is able to a11iculmc a reasoned prctcrcnccJ. 
Expressed wishes advocates argue that ou t only is giving lhe child a voice empowering to the child, but ·'lawyers who practil:e 
under the traditional attorney model me inspired by the considerable wisdom of children, w hose judgment ::ibout their best interests 
often pruves at least as sound as that of the .idults who have substituted their own j udgment." Huss, Children' s ~1isperceptions. 
supra note 11 . a t 1704 (mticulating one of the justificiitions for the expressed wishes model),; see also Ramsey, supra note G, at 297 
(arguing that representing a child's wi shes "might result in wiser decisions"); Catherine Ross, l'rom Vulnerabili ty to Voice: 
Appointing Counsd fo r Children in Civil Lirig11tion, 64 Fordham L Rcv. 1571. 1583 (1996 ) (no1ing tbut " [m]orc is ut stake tJ1au 
simply conuuuoicating lhe ch ild's preference''). 
Additionally, these advocates believe that a child will more readi ly go along with a decision. even ifhc docs not agree with iL ifhc 
feels lhal he had a say in bow it was determined. See Ross, supra at 1619; see also "\Vilber. supra, al 355 (proclaiming Lhal ·'[i]f tb.e 
chi ld perceives that someone is on his side :md the court has cons idered h is views, even an unsntisfactmy result will be easier to 
aceept"). 

See Green & Dohrn, supra note 8, a l 1295; Marvin Venlrell, The Child's Allorney: Underst,mding lbe Role oJ Zealous Advocate, 
17 Fam. Advoc. 73, 74 (1995) (discussing the need for a!lomcys to represent their child clients just as tl1cy would represent an 
adult client). 

See Green & Dohm, supra no le 8, al 1294-95; Ventrdl, supra note 108, at 74-75. Although one's etb.ical obligations may be clearer 
under t he- trad itional attorney model, they arc by no means easily disccmiblc. As a thorough reading of the Fordham 
reL:utrnm:ndations and ensuing .i.rticles and responses reveals, many ethical dilemmas remain . .Fur ex::unple, questions regarding: the 
iittorney' s obligations to preserve the child 's confidences may be di fficult. especially when not revealing rbe c.oufidt:nces may 
mean that the child is likely to be in danger. 

See Green & Dohrn, supra uote 8. at 1294-95 ( 1996); l'roteedings of the Conferem:e on Ethic.al hsues in tJ1e Lt:g<ll Representation 
of Children. Recommendation of the Couference, 64 Fordham L. Rev. 1301 ( 1996) (hereinafter Recomm1.mdation]. 

Sec Peters , supra note 8, at 40 (e,q1laining that "tJ1c line between these two positions is in no way hard and fast''); Buss, Children's 
M.isperceptions, supra note 1 1, at l 705: Huss, Developmental Barriers, supra note l l , at 903 (noting here as in her earlit:r work that 
few take an "absolutist'· position). 

Sec Peters. supra note 8, at 40 (c.oncluding that ·'l:1Jl111ost all those who focus on ,v ishcs acknowledge thar children below a certain 
age or competence mu~, be ri::presented in a way that differs from the traditional rc:presentation of au adult"): l:luss, Children's 
tvfisperceptions, supra note 11, at 1705 (explaining "that those advociiting the traditional attorney approiich necessarily exclude 
ch ildren too young to speak, and most require that the children be o ld enough to engage in a rationale decision-making process 
about the partie-ular issue in question·'): Huss, Developmental l:larricrs, supru note l I . at 903 (remarking that tk "trad itional 
allom ey model assLuue!. .. . that tbe c-hild is old enough lo communicate a position"); Lyon, supra note I 03, al 692 (arguing lhal 
" ltJhc possibility that the ch ild may not be able to express a clear, uninfluenced and competent op inion complicates the task of 
representing the chi ld-client wishes"). 

See Peters, supra no te 8, a l 40 (stating lhal "[c]urrently, 1 would be hard-pressed to identify anyone who still advocates U1e 'pure 
best interests poinr of view' or the ·pure wishes point of view·· ·); Buss, Children's Mispcrceptions, supra note- 11 , al 1705 
(exp[iii.:ning lhal even " [t]hose advocating lhe guardian ad ii.tern rule ... generally still concede that .1l some ::ige ... children sbould be 
able to direct their counsel.. .. ''); Buss, Dcvc.Iopmcntal Barriers, sup ra note J I, m 903 (noting that ·•proponents of the GAL model 
gem:rally n:cognize tJ1at, at some age, ehildren become developmentally indistinguishable from adults in all relt:vant respects'} 

Professor Katherine Hunt Federle would nol agree wilh this statement. 1\ s one of the most prorni.nenl spokespersons for the 
importance of empowering children, Profossor Federle believes one shou ld not analyze the role of the attorney in tenns of the 
rnp..icity uf the diild. See Katherine Hunt federle, The Ethics of Erupo\\ierment: Rethinking the Role of Lawyers in lnterviewing 
and Cow1seling tbe Child Client, 64 Fordham L. Rev. 1655, 1696 (1996): see also Katl1erine Hunt Federle, The ,\bolition of the 
Juveni le Court: A Proposal for the Preservation o f Children' s T,egal Rights, 16 .1. Contcmp. T .. 23 ( 1990); Katherine ~font f cdcrlc, 
The Child As a Client. 15 GP Solo & Small Firm Law. 21 (Oct.iNov. 1998): Katherine Hunt Fi.:dcrk. Comt.ructing Rights for 
Children: ,\ n Introduction, 27 Fam. L.Q. 30 l (1 993): Katherine Hum Federle, Looking Ahead: An Empowemumt Perspec ti ve on 
the Rights of Children. 68 Temple L. Rev. 1585 (1 995); Kmhcrine I lunl Federle, Looking For Rights in A ll the Wrong Places: 
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Resolving Custo<ly Disputes in Divorce Proceedings, 15 Cardow L. Re,. 1523 (1994); Ka1herii1e Hlml Feuerle, On lhe Road to 
Rcconceiving Rights fo r Children: A Postfcminist Analysis of the Capacity Principle, 42 DcPaul L. Rev. <l83 ( 1993); Katherine 
Hunl Federle. Overcoming the /\dllll-Child Dyad: /\ Methodology for Interviewing and Collnseling lhe Juvenile Client in 
Del inquency Cases. 26 .I . Fam. L. 545 ( 1987-88); Katherine H\1nt l<'cderlc. Rights flow D0,\i1hill, 2 Inf! .l. Children's Rights 343 
( 1994). 

Il is signiGc-,nl lo note thal many slme statutes require that representatives follow the best interests approach iu their representation 
of all children. For annlyscs of the roles of rcprcscnta1ives for children in every sratc, rhc District of Columbia. and U.S. 1.cnirorics 
see l'e ters, supra note 8, app. H ut 255-479 (excerpti.ng statutes and provid ing discussion explaining the practice in eacb. 
jurisdiction). 

Recommendati on, supra note 110. at 1309. 

Green & JJuhm, supra nolt: 8. at 1286-90; see also Guggenheim. l'aradigm, supra note 11, at 1414-15; Guggenbt::im, Kernnsidering 
the Need. supra note 11. at 312-19; Peters. supra note L03, at 1527. 

Sec Green & Dohm, supra note 8. at 1290. 
\.V ith a young cbil<.l, nu lifetime footprints guide the luwyer about the person's intent or wishes or nature. Consequently, the 
discretio11 accorded the lawyer or guardian ad !item fo r a prevt::rbal child is 1utparallekd iu scope. The opportunity. indeed 
inevitabi lity, of bias and personal valuc-dctcnnincd judgment, in such a situation, including the class, race. ethnic, and religious 
ussumptions tbat underlie norions of cb.ild rearing and family lifo is vast and uu<liscloscd. 
ld. 

Sec supra notes 8:?.-11 4 and accompanying text (discussing the lack of guidance regarding the role of the child's rcprc~cnrativc). 

See Peters. supra note 103. at 1525-27. 

See id. 

Sec id. at 1525-26; sec also Green & Dohm. supra note 8, at 1286-87; supra note 76 and accompanying text (explaining how 
lawyers for chiklien are ofte11 not well-u·aiued); infra notes 307-13 and accompanying texL (recommending comprehensive an<l 
mandatnry t raining programs fo r all panicipants in the child protective system). 

Sec l'ctcrs
0 

supra note 103, at 1525: sec also Earl ene l:3oggctt, Cross-Cultural Legal Counseling, 18 Creighton L. Rev. 1475, 1497 
(1985) (arguing Lha l l.iw schools need lo enhance !heir CL1nicular offorings to i11c]L1de courses in cruss-culturnl legal counseling); 
(krald P. Lopez, Training. riuturc Lawyers co Work With the Politically a11d Socially Subordinated: Anti-Generic Legal Education, 
91 W. Va. L. Rev. 305., 343, 305-58 (1989) (asserting that legal education teaches law students lll "approach practice as j[ all 
peop le and a ll social life arc homogeneous"). 

Sec Peters, supra note 103, at 1525. But sec infra Part YI I.D for a discussion of the mandatory training requirements imposed upon 
CJ\Sl\ representatives by many CAS/\ prob'l·ams. including u·aiuing on cultllrnl aware11ess. 

See supra note 34 (discussing tbe common ethnic. class ,md race <listinctiuns be tw een the child diems am! the legal 
representatives). 

Sec Recommendation. supra note 11 0, at 1309 ("References to the la,vycr's own childhood, srcrcotypical views of clients whose 
backgrounds diffor from 1he lawyer's a11d the l;.1wyer's lay underslaudiug o[ chi.Id development and children's needs should be 
considered highly s L1spec1.''): sec also Ouggcnhci111, Paradigm, supra note 11 , at 141 5 (declaring that ·'[sJimilar cases will be 
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decideJ differenlly merely because assi~'l1mem or a di fl'erem l;1w) er'} 

Sec Inger J. Sagarun & Leonard P. Edwards, Child Abuse and the Legal System 50-52 (1995): Peters. sLJpra note 103, al l 523. 

See final Rep01i, supra note 12, al xv (srnting that "laJ!most 30 pe.rcent of private mrorneys had no type of comae! with 1heir 
Jchild l clients, followed by 17.4 percent of 5taff attorneys and 8.9 percent of CASAs. One possible explanat ion fo r these high 
percentages is the r crccption among GALs that contact with abused/neglected infants and toddlers is not applicable lo 
investigating am! preparing for their cases."); Peters, supra note 103, al 1523 (descri bing some ·'ex treme" situations where lawyers 
have represented children without mec-ting them) (foot11otc omitted): Shcplwrd & J:: 11gh111d, Sllpra note l , at 1929 ( finding that many 
uttorm:ys have "no contact or limited contact with their d iil tl clients"). lvlany ~1ates now specifica lly re4uiie by statute that 
representatives meet with the children they are appointed to represent. See Pekrs. supra note 8, app. B at 253. ,\ ccording to 
Professor Peters' statutory excerpts and statutory analyses, those- states arc Califomia (four years of age or older). Colorado. 
Hmvaii, lllinois, Lowa, Kansas, ~-Laine, Mirmesota, Monwna, ~ebraska, Texas (four years of age or older), Utah, and Wisconsin. 

See Buss, Children's MispeJceptions, supra note 11. at 1712 (d.iscussi.ng the imponance of childreu understruiding the legal 
processes and the attorney' s and child's roles in those processes)-

See genernlly supra note 11 (discussiJ1g l'rofessor G uggcuhcim's work). 

See Guggeuheim. Paradigm, supra note 11 , at 143 1; GL1ggenbeim, Reconsidering the Need, supra note 11, at 35 l : G uggenheim. 
Reflections, supra nolt: 11, at 77. 

l:l uss. lJevelopmental Harriers, supra note l 1, a t 955-60 (discussing "tbe lawyi::r as teacher''). 

Guggenheim, Paradigm, supra note 1 I, at 1408-09. 1412- 17, 

See id. at 1405-06: Guggenheim, Reconsidering the 2\Ji::ed, supra note 11, at 321 (t:xplaining tbat ' ·[t]he ethic ofself-tlekrminat ion 
remains 1he touchstone of most forms of la1vyer-client relationships'' ) (quoting Frank P. Cc:ivone & L inda Jvl. ~-laura, Ethics. 
Cultures .ind Professions in the Representation of Children, 64 rordham J.. Rev. 1975, l 985 (, 1996)). 

Guggen!ieim , l'a.rad igm. supra nole 11, at 1405. 

ld. (quoting Model Ru.Jes of Professional CondLJct Rule 1.14 ( I 9n)). 

Sec id _ at 1405-21-

Id . at 1407-08. 

Id . .it 1408. 

See id . In orJer to more easily linJerstand l'rolessor Guggenl1eim"s analys is, ht has Jevised a two-part inqairy . Firsl. one sbou1J 
question if the child is: 
of sufficien t age. intelligi::uce, and maturity to be ·uui.mpaiieJ' as defined by tbe Ylodt:l Rules[.) lf the amwer is 'yes; tbe inquiry 
should cease. ln these ci1'Clunstanc.es, childJen are empowered by established principles to set the objectives of the litigation. If the 
answer is ·no,' then it is necessary to continue the inquiry by examining whether and to what degree children arc supposed to have 
autonomy r ights in the particular subject matter under considcra1 ion. 
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Id. a l 1409. 
Professor Ougg,c11hcim acknowledges that this inquiry is a departure from his earlier analysis. Sec id. a t 1421 n.69. In 1984, 
Prufrssor G\tggenheim coucluded Lhal, because auomeys fur seven-year-uld children in delinquency m:.ille rs mus! abide by lheir 
child clic.nts' wi shes, they must do the srrmc in child protection proceed ings. Sec Guggenheim. Reflections, supra note 11, m lJ0-91. 
1.n reaching this conclusion, Professor Guggenheim com pured deli.114 uenc.y cases to t:hild protection matters und found many 
si.milarities, most notably the fact that both types of proceedings cau result in a cbild being removed fi:om the care of bis parents. 
Sec id. at 92. lntc rcsting ly, he a lso found support for the assertion that the causes ofcklinqucncy and child mnl trcatmcnt, and thus 
tbe need for u child to be removed from his home, ,verc often idemicul. Hence, he argued that it would nut be prupcr tu ba.se the 
delerminaLion of whether a child is given the rigbl lo di.reel counsel on the a.rbilrary decisiun by the slate or whether to procee<l 
with the prosecution of a delinquency or a neglect petition. Sec id. 

Sec Guggenheim, Pmudigm, supra note 11, at 1399. l'rufossor Gugge11hcirn finds thut unimpaired ' 'childrl'n cnjuy the identical 
right lo the kind of counsel a;; a<lul!s.'' Id. :.tL 1408. 

Sec id. at 140'.! n. 14. 

Id. at 1399. 

See id.at 140'.! n .14, 1412n.43. 

Sec AAML Standards, supra note 11, at 9 (Principle 2.2 states that '"[t]hcrc is a rchmtablc presumption that child ren age twelve and 
above are urumpaired. There is a rebultable µresumption !hat children below Lhe age of Lwelve are impaired."). 

Guggenheim, Paradigm, supra note 11, at 1421. 

Sec id . al 1412 (stating that ''[w]hcrc t he legislature want~ a child' s own views to he aJ1 imponant factor in the decision-making 
process, !he chi ld ' s "iews should become pruminenL."). 

Id. at 1416. Professor Guggenheim acknowledges that the Model Rules do 110! limit an attorney who has been appointed to 
represent an impaired child in this way. Sec id. at 1414. In fac t, he notes that the Model Rul es explicitly allow lawyers tn assume 
lhe role of guardian, and as such, to choose Lhe best position Jor the child. See id. Howe ver. Professor Guggenheim calls upon all 
lawyers for you ng chi ldren to '·eschew this altc rnatiYc." Sec id. I !is views arc based upon his concern s regardi ng the lack of 
lllliformily in the role or the lawyer and his fears Lhat the choices bwyers will make will be based on their own values and 
backgrounds, rather than lho~c of the children. Sec id. at 1414-15 (arguing that our system works best when the instances of a 
nmdomly chosen adult making dtcisions for another person an: linu t<::d) . l'roft:ssor Guggt:nht:im states tlrnt '·[s]imilar cases will be 
decided differently m erely because of assignment o f a diffe rent lawyer. Some lawyers will end up seeking diametrically opposed 
results in indistingu ishable cases. The only differences in t11ese cases frequently will be the personalities. values. and opinions of 
the randomly chosen lawyers." Id. at 1415. 

See id. at 1417-20. 

See id. nt 14 17. 

Id. 

Sec id. at 1418. 
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Pru[essor Guggenheim slates Lhat., " [!)he s ubstantive law uf abortion is tbal all pregnant minurs - bolh ' im paired ' and ' unimpaired' 
- have the right to ask a j udge to allow them to ahort the fetus they arc carrying.'" ld. at 14 18- 19. 

le.I. al 1428. l'rufossor Guggenheim asserts that, " [c]biklrcn have no more right to insist that the statl! inti;rvene to prutct:t !hem from 
ioadequ<11e pa rents than lo insist that the ina le s1ay uut or their lives." Id. 

Id. at 143 1. It is significant to note that Professor Guggenheim's ana lysis in 1996 was limited to adjud icatory hear ings. However. 
Professor Guggenheim doi;s suggest. in some of his ol11cr writings. that once .i child is found to be in need of the court's assistance 
(i.e., there has been a positive determimHion of parental unfitness), there may be some justification fo r the appo intment o( cow1sel. 
For example, in his aii ic le in the Loyola l;nivcr~ity Chicago Law Journal, he. ment ions that ·'some siniations may still justify the 
appoinlmt:nt or an ,1t!orney•· and elabora tes in a fuolnote Lim one of these situations would bi: wllere a child becomes a ward of 1lle 
state and enters the foster care system. Guggen heim. Reconsidering the l\"ccd. supra note 11, at 351 & n.200. Similarly. in 1984, he 
briefly noted U1at the role of coun sel is altered once a fin ding of neglect ag;ainst the parents is made. See Guggenheim, Keflt:ctions, 
s upra note 11, at 142-43. 

Gugge11heim, Parad igm, supra note 11, at 143 1. Professo r Guggen heim fin ds support for this assertion in the w1itings of Joseph 
Goldstein, Anna Frnud, and J\lbi:1t Sol.nit. See id . at 1407. i'bese authors defer to parental autonomy ,md do not advocate: 
a ppointing a legal representative for the child u11til a ··ground for intervention" has been established at an adjudicatory bearing. See 
Joseph Goldscein, cc a l., Beyond rhc flcsc lnccrcsts of the Chi ld 11 1-1 2 (197J); sec also Guggenheim. Reconsidering the Need, 
s upra now 11, at 344. 

See Guggenheim, Reconsidering tl1e Need, supra noi:e 11 , at 351 ("Once attorneys for impaired children stop advocatiug an 
outcome. they bccc;,me a type of procedural grease, princ ipally concerned w ith maki ng sure tha t the child receives all the 
appropriate proced ural protection."'). 

G uggenheim, Reflections .• supra note 11, at 138 (ita lics omitted), 

Sec C.ruggenheim, Paradigm. supra note 11. at 143 1. 

See id. 

Guggenheim, Reconsidering the >leed , supra note 1 1, at 351. In 1998. Professor Guggenheim also asserted that the lawyer should 
ensu re that the coll rt ha~ a ll the information it needs to make a well-info rmed dec ision. Sec id. at 348. However, he docs not 
explain whe ther an auom ey appointed lo represenl an impaired child should cooducl her own factual invesligation, and iJ so, 
whcil1er she should include an inquiry as to the child's wishes as part o f this invc-stigation. Moreover, it is not evident from 
l'rofessor Guggenheim's wrifu1gs wbt:ther he would include a reporting of thi: child's wisht:5 as purt of any ot:utral report !hut an 
a ttom ey might make or g ive to the coud in a child protection proceed ing. To the extent th at Professor Guggenheim finds it 
appropri:ite ur necessary fo r a Jawyt:r fo r an im paired c.:h ild to conduct a fadual i.Jwestig ation, it is difficult to comprehend how a 
lawyer could n ot help but get involved in advocacy. Likewise, it is difficult to envision how one enforces statutory mandates in an 
objective fash ion . r<or fu rther amilysis of these problematic aspects of Professor Guggenheim 's analysis, see infra Part I I I.fl. 
(discussing the inevitability that la\,•ycrs wi ll exercise some discretion). 

The fact chat Professor Guggenheim argues for such a limited role at th e adj udicat01y stage takes 011 an even greater s ignificance 
when one considers that only a small percentage of cases tiled w ith !he juwnile court are actua lly dismissed at the adj udicatory 
phase. Sec Buss, Developmental Barriers. supra note 1 I. at 902 (concluding thac decisions at adjudicatory hearings often ·'mark the 
1irsl in ;i Jong series" or co urt decis ions). As is staled above, in mos! s ubstantiated repun s of abuse or neglect, il is not necessary to 
seek the assistance of the COLU1 system . Sec supra notes 54-55 and accompanying text. In my experience, in those cases w here the 
.igeney bas foun d it nect:ssary to seek the uid of the j udicia l system , tbert: is oftm little doubt rhat the family is iu need of some 
form of assistance (altl1ough l do not mean to imply tha t in order to provide assistance. the children always need to be removed 
from the tare of thdr parents and family). Rather. tile cases that are brou!;ht to the court's attention are usually tJ10se when: t he 
child i, thought ro be in danger or wh ere the child welfare agency finds the parents m be tuicooperative and iic.t ing ag;iins1 the 
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interests of the children . Given the likelihuo<l uf cases moving on to the dispositional phase, it is not fair LO lbtJ cbil<l, nor is iL 
efficient, to wait until the disposition hearing to arrmint coun~cl for the child. 
Mureuver, because \lie iDLeresb and facts uf each stage in a child protection proceeding are su clusdy related, it is often impossible 
to view the proceeding as compri sed of separate and distinct phases. \.\.'hat occurs in one st.1gc can directly a ffect what occurs in 
subsequent hearings. fur example, a parellt miglit ugrl.!t! to a finding Urnt she lrns had diffaulty caring for ber t.:hildt·t!n in tlu: pasl if 
a ll of the pmi ies a lso agree !hat t11e dispositiou will be to return U1e children to her care and fo r the child welfan: agency to provide 
services to the fami ly. ln practice, 11ccausc the issues at adjudicatory and tlisposition hearings arc so closely connected, many 
jurisdictions m;tually allow for the two hearings to be merged. For similur reasons. many coutis muJ judges may be ''preoccupied 
tliroughout all phases of all pruceed.i.ngs with 1.he 'best interesls or Uie child,' even when. ~1l a given phase or Uie proceedings, 
another standard such as parental fault is controlling:' l'clcrs, supra note 103, at 15 15. ~·i nally, Professor Guggenheim's focus on 
adjudicatory hearings ignores lhe l'ac! !hat emerg,:mcy removal hear ings, where issues o[ temporary placement are decideu, occur 
prior to adjudicatory hc:irings. 

Sec Buss. Dcvc lopmcnt::il Barriers. supra note ·11_ at 960-61. Professor Buss refers to a representative of a young ch ild as a 
Guai'Cli.an /\d Lilem ur "G/\L." This is her way ur <listinguishing them Crom representativt!S who approach t11eir role as u·adilional 
attom cys would. 
A GAL generally lucks t!Xpt!rtist! in assessing huw tu chuost! the best .1n10ng gt!nerally unultrudive options for cb.i.ldrt!n. 'rht:: socio
economic guu· between lawyer and c lient fwtber tUlderruines the lawyer's abi.lity to make good, g:eneric jLLdgments ou her clients' 
behalf, and the limited contact she has with any particul ar client prevenL~ her from developing any chi ld-specific insights into 
which plan will best serve her client's interests. 
I<l. a l 960 (footnotes omitled). 

Sec id. at 958-60. 

Sec id. lit 956. 

Professor nuss envisions that representatives would "approach their representation as a teaching opportunity--an opportunity m 
begin to expose a child lo what it means to engage in the decision-making r roccss and tnkc some cont rol ... ."' Id. at 956. Professor 
Buss acknowletlges ilia! her suggestion U1~1l legal representatives shoulu educate t11eir clients is no!. signiJicamly differeut from any 
lav,ycr's current obligation to kcc1J his client s informed, to take ihc time to develop relationships \Yith his cl ients based on trust and 
rappun, aud to ex.plain the law, legal processes, aud the purpust::s an<J outcomes of all kgul proceedings and significam 
occurreuces. See id. at 956-57. In fact, she states that the primary dif ference betweet1 her rec.oaunendation and existing 
professional responsibilities of attorneys is that tbe proct!ss of t!ducatioo that she is contt!rnpla!ing "cuulu take yeurs.'' St::e iu. at 
957 . 

See id. at 959. 

See id. at S96-99. Professor Buss chooses to focus on children 's ability tu be empowt!red becc1use she finds there tu be ·'a growing 
call for child 'emµowennent' among those concerned witb the legal representation of children." Id. at 896. ln fact, she s1ates that 
she used to be "a long-time advocate of child empowenn ent." Id. at 897. However, she now fears that those adYocating for child 
empowerment have failed to consider whether children's immaturity and lack of familiarity with court r1·ocesses and la\vycrs 
create silualions wl1ere empowerment is diOiculL, if not impossible, fo r all but older children. See id. a l S96-99. 
Professor Buss stMcs that lier ·'definition of empowerment derives from [hcrJ interpretation or both the adult and child 
ernpuwt::rment literature ... : · Id. at 918. Specifically, Professor Buss defines t!mpuwern1ellt wit11 respt::ct tu cbild clients as: 
I T ihc transformation of the child c.licnt's perception of his influence in the litigation process and the creation of an appetite for the 
exercise o f tbc1t influence. Tiu: influtnce in question bas two targets: ( 1) tht:: proc.:t::ss and oukomes of litigation and (2) the 
perceptions of the client lleld by th e client and ochers. 
Id. at 917-18. 

Lc.J. al 921. Professor Buss contrasts this developmental study wit11 previous analyst!s that have ·'focuse[c.J ] almost ex.clusivdy on t he 
development of logical reasoning skil ls - often genericaUy described as cognitive development - and more specifically on ti.le 
capacity 10 engage in a rational decision-making process." ld. at 904-05. 
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See id. al 92 l -26. 

Sec id. at 951-52. 

Id. at 95 l. 

Sec id. at 920,955. 

See id. m 95 1. 

Sec id . at 918-19, 9 1 t{ 1111.76-77, 929 & nn.109-10. 

See supra notes 144-45, 173-75 and accompru1ying text. 

11uss. Children's Mispcrccptions, supra note 1 1, at 1719. 

Several sd 10lars have posited the age of seven as a significant dcvclopmcnlul thrc~bo ld anti lbc point at which a child is capabk of 
making decisions and rational lbougbt. See, e.g .. Ramsey, s upra note 6, at 310-19. ·'Many-seven year-oh.I cbiklren can cun5ider 
cause and effect. can use infonnation , can reason about alternatives, and can communicate the decision reached." Id. at 314; sec 
also I laralamhic & Glaser_. supra note 15, at 60-6-1 (c iting Lois Wcithorn, Involving Chi ldren in Decisions Affectin g Thc-ir Own 
Welfare, in Children's Competence to Consent 246 ( 1983) (concluding, that many seven-year-olds ··may have reasonable 
pn:fereoccs and ideas about what bupperu; to them")). Some legisJatun:s bave even determined tbar four-year-olds are sufficieally 
mature as to warrant mandating thd r lawyers to iuterview tbt!!n. See Patton., supra uote 77, at 29 (repo11ing that in California "4-
year-old children arc p resumptively determined capable of expressing their desires because borh attorneys and social workers arc 
mandated lo intcrvicw them''). 

It is likely that none of the. other pruties will bring tbe existeuce of Ms. Jones to the judge's attention as placement with her is 
against the rules and policies of the child welfare agency and Ms. Smi th is not present. 

See, t:.g., J\•1d. Code Ann., Cts. & J ud. l'roc. § 3-815(h)(l )(iii) (J 999). "lftl1e child i · alleged to be in need of assistance .... be may 
be placed in shelter care facilities maintained or approved by the Social Services !\dmi.11istration, or the Depaiiment of Juvenile 
Ju stice, or in a private home or shelter care- facility approved by the court." Id. 
Some lawyers might interpn:t statutory mandates or fidelities more broadly or loosely ro encompass eitlwr advocating for a 
part icular placement or, a l le;1:;l, bringing information about a parlicular p lacement lo the court's a!lention . If this occurs, it is uoL 
clear how th is would be different tl1an advocating a position or hmv it would substantial ly reduce discretion . For fu rther analysis o f 
the difficulty of determining Matutory mandates or fidelities and distinguishing between enforcing statutory mandates or fidelities 
and advocating for a position. sec infrn Parr IV .B. 

While there is little, if m,y. research that analyzes the signi ficancc of these-early cmcrgcnc.y remova l ·hearings, it is unquestionably 
a c ritical and traumatic time fo r the ch ildren involved. Given childrcn· s diffe rent sense of time (e.g._. three weeks for a child can 
seem like an eternity). as well as the fact that, like Andrew and Brenda. many o f these children likely just c.xpcricnccd an episode 
of abuse or neglect, tl1c decision uf where tbey shou Id spend t he next few weeks, if not months, is of rbe utmost importance and hus 
tbe potential to ba\·e long-standing ramifications for tbem,, th~i.r famLlies, and even the course of the co urt proceeding. For ru1 
analysis of children's sense of time sec Goldstein, supra note 156, at 40-4}. 
Until sucb a poim tbut tb1,; ec1se is Jism.iss1,;d or t.hl: court bas found that U11,; thildrcn am in m:ed of the court's assbtance (a finding 
tbal is made al the conclusion of the adjudicatory hearin g) and Jias made a fonual disposition, there will continue to be a ue~d tu 
determ ine the temporary custody and p lacement of the children. Accordingly. if the adjudicatory hearing. is conti11ucd, if it is 
begun, hut cannot be completed in one day or in one sillin&, or if the disposition hearing takes place at a separate and d ifferent time 
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from thi:: adjudicatory b.eming, U1ere will be a 11eed fo r subsequent shelter care hearings. See Kiernan, supra note 34, al I 0 
(o bserving juveni le court rracticc and declari ng that •;[t]hc d ecision made during a temporary custody hearing is crucial becalL';c it 
C'1U mark the begiuniug or a long, pain [ul odyssey. For the Cirst of what may be. many Limes, the judge must prtldict whether a child 
will be safe."). \1orcovcr, judges arc more likely to continue early custodial decisions than they nrc to change them. Sec Peggy 
Cooper Davis & Gautam Barua, Custodial Choirns for Children at Risk: Bias, Sequentiality, and lhe Law, :?. Roundtable 139, 148-
55 (1995) (discussing empirical evidence and research t liat suggests that "status quo bias" leads judges to favor mainta in ing 
placement, made at emergency removal hearings). 

Guggenheim , Parad igm, supra note 11, at 1431. 

Buss. Devd opmemal Bm-riers. supra note l I, a! 959. 

Many have agreed that a lawyer for a young child sbould attempt to limit lhe sclipe of her n:presentation to the kgal interests at 
band, See Proposed Standards of Prnc-tice for Lawyers Who Represent Children in Abuse and Neglect Cases, 29 Fam . L. Q. 375, 
J 81 ( 1995) (examining Standard 11-4(2) which declares that "I tlo the extent that a child does not or w ill not express a p reference 
about particular issues_. the child's attorney should determine and advocate the child's legal interests"); Recommendation. supra 
nole 110, at 13 10 (statin g that a lawyer m ust "narrow th e area of inquiry by detemtining U1tl legal imere8ts of the child"). However, 
iris not 9t nil clear that everyone would agree on w hat c0nstitutcs a legal interest. Sec Appell , supra note 95. at 1963 (c0ncluding 
that cb.ildrt:n's kgal rights may confl ict): Kube11s, supra note 29. at 117 (rnm:luding th:1t '·there is nu fixed meaning of children·s 
rights in auy particular context involving children's welfare"); ·watter, supra n ote 3. at 47 (describing the ·'child's interests that are 
affi:cted by governmental intrusion in an. abuse and neglect case·' as the following: "being free from abuse;' '·growing up with their 
fami lies,'' obtaining a '·swift and legally pernmnenl plan;' an d ''being iufonned and having a voice"). 

See Guggenheim, Paradigm, Sllpra note 11, at 1429. 

id. at 1429-30. 

Id. a t 1430. 

Id. 

Id. 

Sec Appell, supra note 95, at 1963. Professor Appell discusses the legal interests of a child to remain with his p arents and of a child 
to he protected from harm ful parents. Sec id. In some s ituations, espec ially those where it seems clear ihat the child has su ffered 
ha.rm in Lile care of his parents_, she believes these in!crests may be in conJlicL. See id. Thus. in h er view. a parddigm that directs a 
lawyer to exc lusively represent a chi ld's legal in terests may be ambiguous, if not subject to differing, and at ti mes conflicting. 
interpretations. See id. at 1963-65. Specitically, she concludes that ··a child has tb.e right to remain a prut of his or her family ol 
0rigin, yet a ch ild al so has an interest in being prntcctcd fmm abu~ivc or neglectful parents.'· Id . a t 1963 (footnotes 0mittcd). 
Professor J\ppc:ll a lso cites to pussiblc c:onfusiun when a lllwy cr dctc:rmincs thul !hc: ' 'c:hilu's substantive legal r ights may violatc: 
th~ child's less dd i.:neJ cunslilutiunal rights.'' JJ. In th.is i.ns lance, she mainlaim thal P rofessor Guggenheim's paradigm could 
lessen the like! ihood thnt a la,vycr will pursue constitnti011al challenges of state or federal law. Sec id. 

Sec i.d . ar 1963-65. 

See id . at 1955 (offering a similar illustration concerning two children, both uuder the agi:: of two years). 
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See iJ . at 1958. 

Sec infra notes 245-52 and accompanying tcxrt. 

Ho,we, supra note 2, :.it 38. 

Sec id. 

See, e.g., 705 Ill. Comp. Stal. 405/2-27 (\Vest l998 ,md Supp. 1998). For an exarnpJe or buw exteruive ,md dil1icull a bes! iuteresls 
determination can be, sec 705 111. Comp. Stal. 405/1 -3( 4.05) (West 199S), wl1ich lists an cxhm1stivc set of facto rs to be considered 
when making a best interests cJetermiuation. See alsu 'lex. Fam. Cuc.le Ann. § 263.307 (West 1996) (outlining a similar type uf 
assessmem); infra notes 245-52 ru1d accompanying text (explaining the diflicttlty. if no! impossibiliry. of determining what is best 
for a child). 

See 45 C.F.R. § 1356.:?.l(b)(3) (:?.000) (outliuing dreumstances where reasonable efforts ro prevtmt a child's n:muval or to reunify 
a child with his fomily are not required); see also supra note 48. 

Sec id. * 1356.21 (b). 

See id. § 1356.21 (d)(4 ). Professor William l'alton explains how tbt: requirt:rnenls of eom.:urrent plunning wuy cause 1l1t: potential of 
conilict fo r a cl1ild's representative: 
Under concurrent pl::mning, the child's attorney w ill now be fo rced at the dir,position heming and at all future review hearings not 
only lo iu gue what reuuifica1ion services should be provided, bu! also tu advocate bis or her cliunt' s desire for alternative 
permanent placement should parental severance take place. ConcuiTcnt planning changes the context and the tactics of t he child ·s 
advocate because it functionally presents a ha lance o f competing parental universes. 
Patton, suprn note 77, at 34. See also Roberts, supra nme 29, al 114 (concluding !lu.H the requirement of conc-urrenl plaru1ing creates 
·'conflicting incentives"). 

Scc45 C. F.R. § 1356.2 1(b). 

See id.§ 1356.21(b)(2)(i) -(ii); ~ 1355.20. 

Professor Russ rccogni7cs that a disri ncLion between asserting that a statutory obligation has not been ful filled and taking a position 
may be very difficult to make and " will prove elusive'' at times. Yet, bcr only advice on how to distinguish the two is that at1omeys 
should "make c lear to the coU11 when they arc acting ,yithout the client's direction." lluss. Developmental llarriers, suprn note 11 , 
at Q59 n.202. 

See Guggen.heim, Reconsidering the Need, supra note 11, at 351; see a lso Du4uette & Ramsey, StLpra note 73, at 347 (noting that 
in the 1980s "some debate s till cxistlcd l regarding whether a child nccdjcdl independent n:prcscnration" and that "ls lomc writers 
vic.:w[ed) the chilcJ's rcpn:.sc.:n!ative. as an extraneous figure" because the other purtics or 1l1e jucJgc w uld ade4uatcly protcl.:t the 
child's intere~Ls) (footnote omilled). 

The literal translation o f the term parcns patriac is " parcnc of the cou ntry ." fllack's I .aw Dictionary 11 37 (7th ed. 1999). The term 
traditionall y refers tu the rule of th e sraw as sovrn:ign ancJ guarc.litu1 of pnsuns und er legal disabilities. Sec icJ. While the rok ufthc 
state as parens palriae is m1 important am! controyersial fw1ction. a full exploration of this <lLtly i s beyon<l lhe s<.:-ope of thi s article. 
For a histori cal analysis of the state's parcns pmriac function, sec Arccn, supra note 31 . at 896-<; l 7 and Susan 13. I lcrshkowitz. Due 
Process and the Termination of Parental Rights, ·19 Fam. L.Q. 245, 249-52 ( 1985) . For an understanding of the doctrine ' s origin. 
see Lawrenc.e B. Cu~ter, The Origins o!' tb.e Doctrine of Pareus Pau·iae, 27 Emory L.J. 195 (1978). 
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See Wilber, su pra note 107. at 350 (stating that ·'tlie trnditional role of the court as par.:ns pau·iae ... has been widely tliscreditetl''); 
1,cc also Walter, supn1 no1c :;, at 49 (maintaining that j uvenile courts haw 11ot been able to protect the interests of chi ldren). 

Wilber, supra note 107, at 350; see also H ii.ralambie & Glaser, supra nute 15, at 92 (explaining tbat rbe judge iu matrimonial 
matters is not an investigator and caw10t protect the cb.i.ld); Walter. supra note 3, at 49 (stating that " [a] coLUt·s decisi0ns c~U1 only 
be as good as rhc infonnation it has before it" and asserting that the informati on that j uveni le court judges typically receive is 
iucompktc bc<.:aL1sc the flow of information is controlled by the attorncys). 

See supra notes 2, 197 and accompanying text; infra notes 245-52 and accompanying text. 

Sec Peters, supra note, 8. at ] -9 (setting fon h the proposition that one can always learn information from a ch ild, even from an 
infan1); Peters. supra note 103, at 1515;. 

"One can question how often, if ever, any judge wLll have the t1ecessary i.nfonnatiou.·· !vfoook.in, supra note 60. at 257. 

lt a lso ca.n put a treating therapist or other professional iu awkward positions - positions that ulti.matdy wuld damage the treatment 
process irself. See Peters, supra nme 103, at 1529-32. 

See \Valter, supra note 3, at 49. 

1.n addition, if a dtild is placed outside of his Imme, the parent may not know of the status of the child's well -bd ng. St:e id. 

One of the more comprehensive approoches that a judge can take is to order tliat the children and/or the parents receive 
psychological evaluations. However, at least one scholar has noted some serious concems regarding these assessmems. See Peters, 
supra note 103. at 1535. 

Interviews with judges reveal that they "rel[y J heavily on social worl,ers· reports." Terry Pristin , Child Courts Struggle in Hmsh 
Environment, L .A. Times, Peb. 2, 1998, a t 1. Ye1, the qual ity of rhese reports ·'range from the barely adequate to the 
comprehensive." Id. 

See Walter, supra note 3, at 49. 

See infra note 307-13 and accompanying text. 

See Haralambie, supr.i note 8, at 985 (''It is only when all parties are repre.senl~d by independent and competent couru;el tha t l11e 
court can have access to a ll of the re levant information and altcmativcs.""). 

Sec Sagatun & Edwards, supra note 127, ut 68-70 (muinhtining that the other purtics in 1hc matter cannot be rclicd upon to assert 
the perspective of the chiltl); DuL[uetle & Ramsey. supra note 73. a t 346 (recogni;,;in g llrnt children need independent legal 
representation because neither the state' s nor th e parents' inte rest can "'be assumed to coincide entire ly w ith the child ' s"); Ram sey, 
supra note 6, at 292 (conclud ing that a ''lawyer's advocacy for the child·s interests is needed because the traditional rcrircscntativcs 
and protectors of the child are w1..1ble or ,mwilling to put Lbe cltild' s int1:rests fust"); Ross, supra note 107, at 1585 (finding that 
·'parents and s tate guardians do not and cannot always speak for their ch ildren'·); Wi lber, ~11pra note 107, a t 350 (discussing how 
the state, t bt: courts, and the pan:nts du nor satisfactorily represent the children's interest s) . 
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Lyon. supra nole I 03. al 686 (quoting In re Clark, 185 XE.2d 128, 130 (Ohio Misc. 1962)); see also Ross, supra nute 107. at 1582· 
84 (111aintai 11ing that the interests of parents and children arc nnt always tl1c same); Walter. supra note 3, at 49 (declaring that "in 
Lerms ofprotecling !he child's besl in terests, it would be fo lly to rely on the attorney for lhe parent" ). 

See \Vilber, supra note 107, at 351 ("Parents engaged iu a ... protracted child abuse proceeuiug ... are often blinu lo Lhe child 's need 
for a prompt, harmonious resolution. Counsel fo r the child can oppose unnecessary continuances, move co quash frivolous motions. 
ur reqL1est a coml oruer proviuing counseling or other supportive services for lhe child."). 

/1.s explained above, m any abused or m:gledeu l'.hildren mid their famil ies are living in impoverishe.d and hostile envirurnnenls. 
Stress as a result of these unfortunate living situations. and not ill-will or malice 011 the part of the pai-cnts, often leads to or causes 
the malu·e.lllnem of the cbiluren. lt is therefor.: worLh noting that Lbe interests or Lhe paJenLs and the chiluren may not connicL to as 
great an extent as may initially be assumed. 

Wilber, supra note I 07, at 350; sec also Buss. Parents' Ri ghts, suprn note 11 , at 43R (describing child welfare agencies as 
''[o]vt!rwhelmed, underfunded, [and] highly bLU'e:.iucratic''); Harnlambie., s upr:.i note 8, al 951 (finding Lhut Lhe positions of th<! child 
and the st.ate. arc not ··necessarily identical"'); Walter, supra note 3, at 50 (explaining that there arc ·'many conflicting interests·· 
preventing the agency from safeguarding each child's inter.:,--r); Lyon, supra note 103 , at 686-87 (maintaining that the st:.ttt:: is 
''Lrnlikely to present m1 Lmcornpromised view of tlle child· s interest that is free of institutional or prnfrssional biases and interests''); 
Stacy Robinson, Comment, Remedying our foster Care System: Recognizing Childl"cn's Voices, 27 r am. 1..Q. 395, 398 ( 199]) 
(discussing how budgetary constraints ha ve causetl state ch.iJ<l welfare ugcm:ics to bl! uudl!rstuffcd and unquulificd). 
For a description or Lhe consequences or this Jack ofresuurces and staffing, see supra notes 38-52 and accompanying text. 

Wc11dy Anton f'itzgcrald. l\llaturity. Difference, aT)d \1ystcry: Chi ldren'~ Perspectives and the I.aw, 36 Ariz .. L. Rev. t 1. 48 (1994) 
[[bcrcinafkr Fitzgcralu. Maturity. Difference. anti Mystery]. An example uf these confli1:ting interc.:sts can be seen in the ASFI\, 
which provi<les financial incentives Lo stales lhal increase the number or chiltlren that are auopted., but not for stales !hat improve 
their ability to reunify fam ilies. Sec Walter. s upra note 3, at 50; sec also Romo, supra note 13. at 8 (quoting Te rry Friedman, 
presiding judge of Los /\ngeles j uvenile court, as saying I.but " [i]t·s not likely that an auorney is going Lo advocate zealously for a 
child when that counsel is advoc.ating for an agency that could lose federa l money'·). 

Sec Fitzgerald, Maturity, Difference, and Mystery, supra note 224. at 47-48. 

Ill. (citing Lo Children's Defense Funu, TJ1e Stale or America's C:hiluren l 992, 28, 61-67 (1993)). 

Sec IJuqucne & Ramsey. supra note 73, at 355 (concluding that because of high caseloads, the stale agency "may be unwilling or 
unable tu meet each chi ld 's indiv idual m:eds''); Jinanne S.J . Elder, The Rule of Couru;el fur Chi ldren: A l'roposal for 11.dun:ssing a 
Troubling Question, B. B. J., Feb. 1991, at 6, 9 (1991) (stating that ·'placement decisions are otlen based on institutional c,onstraints 
aud personal biases ratht:r than on a true perception of the needs of the child") . One mniunal study found that caseworkers had less 
contact with children than with the children's representmives. See Final Report, supra note 12, at 5-7. For example, representatives 
reported "talking with the chi ld to assess placement needs in 59.8 percent of the cases, while caseworkers reported such contacts in 
only 45.5 percent of cases." Id. Moreover, "[t]hc percentages for contacts to assess service needs were 53.S and 4 1.2 percent, 
respectively.'" 1d. 

tvty Gs~ertion that the state child welfare agency is requi red to provide services lo Andrew and 11rernfa·s mother pre~umes that at 
least one of the permanency plans for the children is for them to be reunified with their mother. 

See Waller, supra note 3, at SO (noting services are more likely to be provided if the child.·s attorney is advocating). 

ror example, see study conducted by Michael \Vaid et nl.. Protecting Abused and Neglected Children 181-200 (1988) (examining 
the effects o f foster care versus home placement and finding that ahuscd and ncglcclcd child ren arc at serious risk in both settings) 
See also Areen, supra nule 31, al 889 (remarking that Lhere is ''liule agreemelll on when intervention in a panicular r~unily 1~ 
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jusLi.iieu [arn.J] ... aboul wlrnl forms of intervenlion are conslruclive"), 893 n.26 (citing B. Russell fur the propos1t1011 lbat 
administraliYc agencies like uniformity,. but it can create rm1blcms of pigeonholi ng and persecution of those who can·t conform): 
Comtney el al. , supra note 29, al 130-31 (re, iewing varioms studies and exhorting policy makers lo 4u<':stio11 the efficacy or 'one 
size fits air services, and espcci:illy to consider the role of r:ice and ethnicity in the provision of services); Kiernan, supra note 34, 
:it IO (4uoting a judge ..ts saying that '·[w]har we need to do is t:realt: many different .ipproaches. We m:ed to understantl that kids 
rely upon their family stru.cture and create a more comprehensive approach to dealing with tbe l'ruuilies:'). 

Sec James Q. Wilson, 1:3urcaucr:icy: What Government Agencies Do and Why They Do Ir 334-35 (discussing the use of rules as a 
means of reducing agency discrntion anti '·making the actious of governn1t:nt fair and predic!able" (citing Max Weber, 3 economy 
& Sockty. 958. 973-75 , 979 (1968))). 

Sec Michael Lipsky, Street Level Bureaucracy: Dilemmas of the Individual in Public Services 39 (1980) {dcsc1ibing the financial 
situation of ·'street-kvel bureaucracies" as "chronically ina<lt:4uate"). 

See supra notes 204-18 aml accompanying texl (<liscussing Lbe inability o[judges lo adequmdy pro1ect the ~hildren's interests). 

Sec Sagarun & Edwards. supra 11otc 127, at 67-68, 72, 84-85 (conclud ing ihut the (li11cr panicipmns in the proceeding c:innot be 
rnu11ted on ro listi:n to .inti represcnt the needs ofrhe child ) (footnotes omitteu): .\1argulies, supra note 8 , at 1499 n.94 (ma intaining 
that "redlleing the power of an advocate for children just gives the other ad voe.ates more authority'"); ·waiter, s uprn note 3, ar 51-
53. 

Ramsey, supra note 6, at 292 (footnote ornit1ed). 

See Wilber, supra note l 07, at 351. 

St:t: Final Report. suprn note 12, ar xv; A Judge·s Guide, supra note 45, at 4-5: Green & Dohrn, supra note 8, at 1294-95; 
Recommendation, supra note I I 0. 1301-02, 1328; Ross, supra nore 107 , at 1572-73; Walter, supra note 3, at 51; Wilber. supra note 
107, m 350-52. 

The Working Group on tbe Allocati011 of Dtl'ision Mak.ing, R t:port of tl1t: Working Group on tbe ,\llocatio11 of Decision _V\aking, 
64 fordham L. Rev. 1325. 1327 ( I 996). 

Sec Final Report, supra note 12, at xv (stating that 'TF.G IITcc.hnical Expert Group I members maintained that. i111hcir opinion, it 
was unai.:ceptable fo r any chil<l to appear before the court witl10ut beiug repn:sented by eith!:r an arrorney or another person equally 
qualified to fulfill the role, and the snidy recommends tllat an attorney be present at all hemings."): Romo. supra note 13, at 8 
(quoting Teny f- riedman, presiding judge of Los Angeles juvenile court as say ing '·Children must have counsel. TI1ey must be 
independent and must be v iewed as equal with all other counsel."); Walter, supra note 3. at 58 (cxhoning that '"[d]uc process and 
i'undamt:ntal fau:ness cry out for a child's right lo independent representation it1 dependency proceedings.'"). 
Some ofrhc unique 1:1nd import am skills of an attorney include: the ability to recognize and research legal issues, nnalytically apply 
facts ro law, take lt:stirnouy of witnesses, cross-examine witnesses, prepare anti submit written pleadLngs, bring matters to th.: 
court's attention through motion$, creatively challenge and advance substantive law. and argue appeals. 

Sec rvlargnl ics, supra note 8. at 1499 n.94 (discussing coun appointed advocates, and stating that ·•reducing the power of an 
advocate fo r children j ust gives the o ther ~dv0t;ate inure authurity"'); Ross. supra note 107, at 1572-73 (quoting: .lustit:e l'owdl"s 
concurrence in Argersingcr v. Hamlin, 407 U.S. 25, 65 (1972) ("'ITlhc advcr5ary ,sy1,tcm function, best and most fa irly only when 
all parties a.re reprt:stmted by rnmpetent counsd.' Jrnleed the absence of counsel in a11 adversary system severely J i.m inishes the 
odds of justice being served.''). 

Wilber, supra note I 07, al ]54. 
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Sec A Judge' s Guide. supra note 45. at 1. 

Id. 

See l'eters. supra 11ote 8, at l (proposing contextual ~1pproa<:h); l'eters, supranote 103. at 1512, n.12. See infra l'art V .l:l .2 
(discussing the need for an advocate to assure that a child's Lulique needs are met). 
My support for a contc\iu al approach to representation runs contrary to .in earlier assertion of mine that there is a need for a 
''bright line" test at kast with regard to the ethical rules of confidentiality and potentially for other aspects of rcprese11tation a!l 
well. See Randi Mandelbaum, Rules or Confidentiality When Representing Children: Tbe Need for a '·Bright Line" Test, 64 
Fordhnm L. Rev. 2053 (1996). My earlier suggestion s were based on my desire to both give guidance to practitioners and lo 
acknowledge the real itics of practice. Y ct, after fu rther thoug,ht, I have come to the conclusion that we cannot accept the current 
state of practice. There are no "easy answers'· LO these very tough 4.uestions about proper models of pract.ice and what ooru;Lilutes 
tbe ethical reprc::sentmion of cb.iltlren. As explained above. the lack of answers is in part responsible fo r t he poor srate o[ 
represe11tation for children. However. if we are ever to improve practice, we 111ust struggle with the bard questions and develop 
111odc,ls of representation, like that of Pn:ifessor Peters, that attempt Lo understand each chi ld's individual world with all its unique 
,md idiosyn<.:ratic features. Sec Peters, supra note 8, m 1-2. 

See B rooks. SL1pra note 88, at 770-71 (declaring it impossible co ever know what is ill the child's best interests); David L. 
Chamber,~. Rethinking the Substantive Rules for Custody Disputes in Oivorcc, 83 Mich. L. Rev. 477, 478 (1984) (concluding that 
iu cc1stody cases thc bcst i11h.:rcsts standard "is both too broad ,utd too nurrow to b1: c1cccptabk"); Lurie, supra note 87, ut 235 
(questioning wbelher iL is possible to predicl what a particular child would want); Guggenheim, Reconsidering the Need. supra 
note\ 1, at 307 (quoting I lillary Cl inton, ··[thcj best interests standard ... is not properly a standard. Instead, it is a rationalization by 
decision-makers _justi fying their j udgments about a child' s future, like an empty vessel imo which adult r erccptions and prejudices 
are poured.") ; M.nook in, SLLpra note 60, at 255-62 (maintaining tbal what is ·'best" for a parlic,ular child is "usually indetem1inale 
and speculative"); Twila L. Perry. Race and Child Placement: T he Rest ln Lcrcsls Tes! and the Cost of Oiscrction, 29 .I. fam. L. 51. 
58 & n.23 (1 ?90) (expla ining that " [t]here ... is no general agreement as Lo what a child's b.:st imerests a re" and tliat " [t]be standard 
has long been critic i7cd as being overly vague and subjective"); Weinstein. supra note 76, at 81. 108-12 (di ~cussing how vague the 
best intcrcsts stuadard is and how there ofo:11 is no one correct answer). 

Brooks, supra uote 88. at 77 1. 

Sec l'vlnookin. supra note 60. al 260. 

Sec id.; sec also Chambers. supm .now 245, at 488-89. 

See Peters. supra note 103, at 151"2 n.12 (remarking that discretion 111 the determination ot' a child"s best interests cannot be 
el iminated). 

See Curl J::. Schneider, Discretion, Rules, and Law: Child Custody and the LirvUJA' s l:kst-l ntcrcsr Stundard, 89 Mich. L. Rev. 
2215. 2218-19. 2247-49 , 2261-64 (1 9 91) (arguing '·thm 110 easy cl1oices are available in thinking abour custody disputes. that 
wholchcancdly rejecting, discretion is certainly not such a choice, and that a motley mix of discretion . guidelines. and rules may be 
the best we can do" ). 

Tv!nookin. supra note 60. nt '.!60; see also Pit7gera ld. lvl:tturity, Oifference. and Mystery , supra note 2'.?.4, a t 53-64 (analY7ing the 
difficulties and the numerous problematic as pects of best interests d ctc rrninations in custody disputes); Henna Hill Kay &. lrving 
Phillips, Poverty aud the Law of Chilt.l C ustody, 54 Cal. L. Rev. 717, 720 ( 1966) (discussing ihe diD.iculty of deteonin ing what is 
in a child' s best inicrcst). 
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See Mnuokiu, supra note 60, at 260. 

Sec Mary Ann Glendon. Fixed Rules and Discretion in Contemporary Family Law and Succession Law. 60 Tut. L. Rev. 1165. 
1170-71 (1986) (lindi.ng that .iJ:1 divorce malle-rs "discretion need nut be w1conlrolled and that signilica:nt predictability can be 
introduced"'). 

Sec supra not.cs 116-29 and accompanying !ext (discussing problems with the '·best interests" approach). 

See supra notes I 04-14 am! .iccompanyin~ text (<liscussing debate over ''bt:st interests" or ''traditional" approaches). 

Sec supra note 104 (listing the dL1tics that a 1·cprcsc11tativc may be required to J)Crfom1). 

See Elder, supra note 227, at 6; Wilber, supra note 107, ,11349; Lyon, supra note 103, al 681. 
l t is significant to note that several other well-respected scholars have also w ritten on the imponancc of rccogni7ing children 's 
perspectives as different and distinct from a ll other mdividua ls. See .Fitzgerald, Maturity, Diffen:nce, and Mystery, supra note 224, 
at 11; Wendy Amon Fitzgernld, Stories of Child Outlaws: On Child Heroism and Adult Power in Juvenile Justice. 1996 Wis. L. 
Rev. 495 ( 1996) I hereinafter Pit7gernl d. S tories of Child Outlaws I; Martha Mi now, Rig,hts for the N e>.i Generation: A remini~t 
Approach to Children 's Righ ts, 9 Harv. Women's L..J. I (1986); Bai·bara Bennett Woodhouse. Hatch ing the e gg: A Ch ild-Centered 
Pe rspective on Parents' Rights, 14 Ca rdozo L. Rev. 1747 (1993) lhcrcinaftcr Woodhouse, Jlatching the cggj; Barbara Bennett 
Woodhouse, Out of C hild ren' s Needs_. Ch ildren 's Rights: The Child's Voice in Defining the Family. 8 BYU J. Pub. L.31 1 ( 1994). 
i\lthougb these schulm-s do nut necessarily focus un child protection proceedings ur .1ttoroey-child client relalionships, Lbey du 
stress the importance of understanding children's tmiquc perspectives in all spheres. l'v1orcovcr, they emphasize how policies and 
laws would be diffen:nt if th..:y were enacted in accunlance with children's viewpoints. For exam ple, Professor Woodhouse 
exami nes the unique r ight of children to receive b,1sic nmrition, s11pport and protection not only from cbeir parents, b11t from society 
at large. See Woodhouse, Hatching the Egg, supra. at 1755-56 . Accordingly, she a rgues that "parental righ ts shou ld be 
rcc.onccptua lizcd as flowing from parents' responsibilities" and that parenthood sbould not he considered a form of ownership, but 
rather a "stewardship ." Id. Similarly. Professor Filzgerald caUs for including the perspectives uf chi ldren in our efforts lo refonu 
our j uvenile justice systems and to amend our Jaws and policies governing family disputes. 8cc Fitzgerald, Maturity, Difference. 
and Mystery, supra 110Le 224. at 11; FitLgernlJ, Stories of Child Outlaws, supra, at 495. Alt.hough at Limes it may be dillicull to 
determine the acrual perspectives of very young children, the recommendations and theoretical interpretations o f these noteworthy 
scholars serve tu illustrate that chlld ren· s interests are unique and in need of expression anJ protection. 

See W ilber, supra no te 107, at 359-60 (citing Louise Harmou, Falli.ng Off the Vine: Legal F ictions and the Ducu·ine of Substituted 
Judgmen t, 100 Ya le 1,..l. l , 16 ( 1990)). Cuncntly, the doctrine o f substi tuted judgment is most common in the area of medical 
treatment c:unsent (i.e._. informed consent ). The dol:trine has been the subject of much controversy based on its uneven application 
by various courts and the difficulty of u1fening u1tent where mere is Linle, if any, evidence on which to base such a conclusion (i.e .. 
for G person who l1as always been incapaciraced). See id. at 361. Yet. despite these limitations, scholars s ti ll found it useful ro 
explore its relevance m the legal rcprcsentatio11 of young children. Acknowledging t hat it was difficu lt to discern the needs and 
desires or a young ch.ild, they found siguilicanL diJJerences between the way in which the doctrine was applied in the medical 
treatment context and rhc way in v,hich it could he employed when represent ing a young child . Sec id . at 362; sec also Lyon, supra 
note 103. at 702. 

See Elder, supra no te 227, at 8-9; Lyon, supra note J 03, at 701-03. 

Sec Elder, supra not e 227, at 9; Wilner, supra note 107, at 362; Lyon, supra note I 03, at 703-04. 

See Elder, supra note 227, at 9: 'Wilber, supra note 107, at 362; Lyon. supra note 103, al 704-05. 

For example, one commenta tor defi ned such values as "the protection of the child 's physical and emotional safely, preservation of 
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Lhe child's family or origin whenever possible, placemenl in !he leasl restrictive allemative--preJ'erring Camily, relatives, or a 
family-like setting over institutionalization--and minimizing disruption and exposure to prolonged or intense confl ict" Wilber. 
supr:.i note 107, al 363. Whi le anotber writer def111ed these 11ecessilies as: (I ) lbe provision of basic nee<ls; (2) provision .md 
maintenance ofnurtl)rnncc, stabi lity, und continuity: (3) freedom from abuse and neglect; mid (4) maintenance of the family. Sec 
t::lder, supra uote 227, at 8-9. 
f.. variation of tltis approach bas been proposed by Professor Ylargulies, who advocates that, in making decisious on behalf of the 
child elie.nt, the representative look to three impo,1.ant factors as guidelines: ( l ) continuity of carcgiving; (2) parents' commitment 
of time to thuir child's cdurntion; md (3) thu prcscncc of cxploitation or violence against the child or other family rncmbcrs. Sec 
Margulies, tmpra note 8, al I 502; see also Chambers, ~upra nule 245, al -193-95 {ackuowkdgiug Lhe diflicully of defining 
"elemental qual ities nf life or personal cltaraetcristics that most children would want,'' hut a ttempting to do so 11011cU1clc~s). 

Sec Luriu, supra note 87. at 235 (noting that tbu substituted judgment upproacb bus been criticizcd because, in actuality, ir simply 
gives an altom ey the ability to ralionalize doing whatever she wants lo do (ciLing Kevin W. Bates, Live or Le! Die; \\Tho Decides 
an lncompctcnt·s Fate? In re Storar and In re Eichner, 1982 BYL L. Rev. 387. 392 (1982))). 

Professor l'utcrs adhurcs to the views oftbc pa11ic:ipants uf the Furdbmn Cunfon:ncc., cue ABA,, and other scholars iu her iusi~kncc 
tbal ch ildren of all ages be represen ted by allorneys. See Peters, supra note 8, al l. 

Sec Peters, supra note I 03. at 1505. 

Peters, supra note 8, at 2. 

ln order to emphasize and illustrate the importance of the child's prn1icipation. but also the difficuliy when a ch ild is very young, 
Professor Peters posits that "[al useful image for thinkin!! about the chi ld's competence to contribute to his representation is the 
concept of ' dimmer switch," ' where the "child's potential cot1!J:ibulion ... should be seen as covering a poinl across a broad 
spcctnim." ld. at 53. She adds thnt even a nc,v"l1orn child can contribute some amount to his lawyer' s representation und ··the 
lawyer must strive to incorpDrate every percentage of the dieut's coutributiou into the n:presenwtion:' Id. at 53-54. Furlht::rmun::, 
Professor Pete1-s recommends that lawyers for children shoLtld condLtct their representation accordiug to cbe followiug three default 
pructices: (1) Relationsh ip default: '"A lawyer should begin her representution us she would ru1y other lawyer-client relationship, by 
meeting the client and trying to ascertain the client' s goals ." (2) Competency defau lt: Presume the child "c-an understand the legal 
issues" in the case and express subjective perspective or offer critical information about them. (3) Advocacy default: " A ll lawyers 
whose child clients can express a v iew relevant to the lega l representation should proceed in lhc first instance as if t he stated view 
is the goal of lhe represemation." I<l. at 49-54. Professor Pele rs believes that these defaults outline a motlel of practice that is 
consistent with J'vlodcl Rui c l, 14. Id. at 49. ·'Rule 1.1 4 's admonition that the lawyer maintain a traditional lawyer-client 
relationship dictates tliat law)·ers for d uldreu must o bserve three default pructices with respect to their clieots from day one uf the 
represemation." Id. 

For example, in a supplement to the _tc,n, Professor Peters describes a creative mapping process - stcllnr canography - lO assist the 
lawyer in making st:use of both the child" s daily life anJ the child's history. See id. aT 6. 
In addition, in her earlier work, she presents a framework. for assessing and deternlining the best interests of a young child. See 
Peters, supra note 103, a( 1554,55. First, ifrhe cbUd is able ro converse. she insists U1at the n:prl:!sentative attempt to communicate 
wirb the child and engage in COllllseling sessions wi th the child . See id. Second, she advises the representative to conduct an 
investigation to uncover as much as possible about the child's world. See id. a t 1555. :-lext, she recommends ·•evaluatJingJ the 
actual alternative options in terms•· of two existing developmental theories tliat she discu;;ses - "the psychological parent and 
family nelwork paradigms." Id. Finally, she suggests "consull[Lng] experts for guida11ee." Id. at 1557. 
Interestingly, when rcprcscnt.ing young children. Professor Peters. like the drafters of the l<ordham Conference Rcpon. 
rewmmwds informing the court of all potential solutions if nu one o ptiun is d emly the best optiou. See id. at 1558; 
Recommendation, supra note I LO. at L3 LI . To a ce1tain extent, this can be viewed as analogous to Professors Guggenheim and 
lluss' p roposal of declining to take a position and enforcing statutory mand:ucs. However, on closer analysis, such a comparison is 
inaccurate for Professor Peters anticipates that a representative would be involved in advocacy. Specifically. Professor Peters 
recommends that an attorney concltlct a full investigmion and perfonn all tasks necessary (o advocate for a position. See Peters. 
s11pra note I 03, at 1554-63. Only if there is no defin itively preferab le option docs she propose presenting more than one position to 
tbe cow-L See id.. at 1558. i\foreuver, she recommends tbal the representative argue agains t all oplions that the represen lative finds 
to be inappropriate. Sec id. Such actions seem to rc l1cct a different role for the representative than that proposed by Professors 
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Guggeulleim and Buss . 

ror example, Professor Peters discusses ten "p1inciplcs of good communication with c lients." Peters, supra noic 8, at 84-89. She 
givt.:s puintt.:rs for bow to do a thorough, bu r quick, invcstigatiorL Sec id. al 92-11 0. l n addition, Profossur Pct(;rs cmpbasizt.:s tbc 
importance oJ imerdisciplinary meetings. St:e id. al 153-9 1. Sbe also lists aud tlescribes seven 4 uestions tu keep the lawyer honest 
with herself and suggests that the lawyer write a letter to the chi ld explaining why she is mak ing a particularly sign ifican t d ecision. 
See id . m 65-69. 

See Peters, supra note 103, al l 507. 

Sec id. at 1523. It is "useful and necessary lo ahandon the guard ian ad ]item role for the following reason: Lawyers playing the role 
of g ,1ardiao ad li tl:!m ofi.eu bave felt uncunsu·uined by u·aditiunal lawyering duties." Id. 

Id. al 1554-55. >lot surprisingly. Professor Guggenheim is critical of PrQfessor Peters· paradigm . See Guggenheim, Matter of 
Eth ics, supra note 11, at 1489 (reviewing Pctcrn,, supra note 8). In a recent hook review of her text, Professor Guggenheim rraiscs 
her al!<.:mpts Lo reduce attorney discre tion and bias, bLtt is critical of how she advises attorneys tu do so. See id. SpeciucaUy, be 
disl ikes ·'the method by which she re.comm ends that lawyers d ctcnninc what they should advocate when representing Ycry you ng 
d 1ildre11 in child protection proceedings" aod again asserts that b wyers sbuultl deftne their role based on subslantive la w. Ld. at 
J 505. However, in his criticism, Professor Guggenlleim fails to acknowledge tb.e depth of Professor Peters' analysis as well as tb.e 
toiality of what he r model presents . His c ri!iq_uc condcn~es her proposals into a simple recommendation that lawyers adhere to 
Professor l't tcrs' blend ing uf child dcvclopmcnr theories. Sec id. at I 509-11. 1\ccordingly, he is fcarfu I tl1at n :prcst.:ntati vcs will 
just disagree with her developmental theory and choose alternative ones. thus pe1petuating a discretionary approach. See id. a l 
15 11. What is prohlcmatic with Professor Guggenheim 's cr itique is not his disagreement w ith Professor Peters· approach, hut his 
Cailul'e tu appredate that the central focus ur Professor Peters' paradigm is not child develupment:.il theory, but the child and the 
development of a thorough and contcxnial undcrstunding of the chi ld' s world. Sec Peters, supra note I 03, at 1554-63. In he lping 
the lawyer to undersraml tlu: child's perspective, she encourages represeurntives tu look to various developrueutul theurit:s (and 
does d iscuss two popular developmental theories) and to conSL1lt with experts. See id. at 1556-59. However, a reliance on any one 
theory of child develop ment, o r even a blending of theories. is not an accurate po1trayal of Professor Peters' model. In fact, 
Professor l'etcrs encourages lawyers tu "continue tu deepen their uudcrsrnnding of the rich and complex debates about child 
development that continue in other disciplines.'' Id. a l 1556. lvforeover, she cauti ons lawyers to "be aware that the understandings 
of child development and placement issues in o ther disci plines arc dynamic and constantly changing" and that the t,vo the(>rics that 
she J iscusses ·'will certai.Ji.ly shil't, evol 11e, :ind probably be replaced i.J1 tile coming years." Id. al l 556 n. 148. 

Other significant differences (i.e., age and possibly gender or sexual Ol'ien lation) will exist as well . However, at this time. my 
analysis is limited ro differences in race. ethnicity, and soeiocco11on1ic status. Professor Peters and othe rs have done an excellent 
job of illustra ting how differences in age m:iy affect many aspects of lawyeri.ng. It is difficult lU determine how often differences iu 
gender and scx,ml orientation arc li kely to occur and the cxtc.nt Qf the impact of these potential differences on the lawyering 
proc;ess and develo ping ~ttorney-cli.ent relationships. Fu1ther study iiDd examination is net.:essary, but is beyond tl1e scope of this 
paper. 
It also is cri tical to explore how the implications of race and cla,s arc intertwined. However. once again, the complexities of this 
intc.mclationship justify a muc;h more thorough analysis than is possible in this writing. 

While I was in the final stages of the preparation of tllis piece, I learned that tl1e 2000 Suppli:!ment of Professor P eters' book, 
currently unpublished, will provide a prescription as to how a lawyer should take into account the many differences that li kely will 
exist between herself and hL·r client. Jt is my hope that my wriring supports tbc grt.:at need fur such guidance and that Professor 
Pete rs' supplement wi ll m ove lawyers to re-examine the way in ,vhich they are lawye1ing and encourage pe rson~ from all 
disc iplines to conti nue lo study why and how it is ~o important to recognize diffcrcnces. 

Sec Huggett, supra note 123, at 1477-79 (discussing from a multi-disciplinury perspective the many barriers to c:ross-c:ultural 
conns.:ling that exi:;t); nill Ong Hing, Raising Personal Identification Issue~ ofClnss, Race, Ethnicity, Gender. Sexual Ori en tation, 
Physical Disability, and Age in Lawyering Courses, 45 Stan. L. Rev. 1807, 1809 ( 1993) (expla ining t hat differences in class, race, 
and gender between au attorney and a client greatly impact an auorney's ability to build rapport). 
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BLil se.:: Howze, s upra no Le 2, a l 74; Janel Chaphln. Youlh Perspeclives on Lawyers' Elhics: A Repon on Seven Interviews, 64 
rordham L. Rev. 1763 ( 1996); Recommendation. supra note 110. at 1301. M~. Howze thoughtfolly enunciate~ why it is so 
important lo consideJ tile impact of dillerences in cultures and buck gro unds: 
Central to the ability of lawyers and j11dges to answer t hese questions is n willingness to look beyond what we know, what om life 
experiences have beeu. We must develop a method of interacting with families that assumes there is validity in examining the iota! 
fan.lily envi.r01unent - includiug cultural aud sub-cultural comext. 
How7c, supra note 2, a t I J. 
1n hcr short artick , part of the Furdhum SymptJsium. Ms. Chaplw1 brit!l1y discusses tJ1c need to .. li.:uru from clients' narratives of 
their experienc.::s" <1ud ils rJeriva lion in p oslmodem theory. She U1eu iulerviews seven youths - ,ix young men, ug.::s seventeen lo 
rwenty, and one young woman, age eighteen - who all had hccn involved in child protec tion proceedi ngs and the fos ter care 
syslern. In her in te rviews, she qLtestions the youtJ1s as to ilieir perceptions about their attorneys and the attorney-client 
relationships. ·'Al l of these youths valued tl1c opport1.1nity to have t heir attomcys get to know thc111•· and listen to them. Chaplan. 
s upra, at 1775. How<::vt:r , they differed somewhat on tbt:ir pereeptiuns of U1<:: luwyt:r' s rolt: and t:tli.ical ubugatious. Set: id. at 1768-
84. 
Listed in the recommendations of the rordham conference arc references to the importance of recognizing diffe rences in race, 
c:lass, aml culture. Fur cx,1mpk. when discussing rcwmmi.:ndatiuns for in1pmving th<.: inti.:rvicwing and wu11scling skills of 
represeuta tives, U1e participanl, recomm ended that the lawyer 's techn iques shou ld be ·'culturally compelent." See 
Recommendation, supra note 1 10, at 1303. Likewise, when dctcrmining whether a vcrhal ch ild is capable o f d irecting the 
represeutation, tile eouferees cnutioned that ''[a] lawyer should be aware of the risks Ll.i.H biases based on cultural , race, ethnicity, or 
c lass difforcnccs between the lawyer and child i;licnt may inappropriately influence the lawyer's perception of the child's capacity 
tu dirt:ct !he n::pn:seutatiun.'' ld. at 1313. The partic.:ipilllts rern=ended tllat lawyers for children should n:ceive specia lized 
trai.Ji.in g on bow ·'competing paradigms address tile needs of c-hildren of diverse erb.nic, racial, and class backgroLmds.'' ld. at 1311. 
r inally. they proposed that "I fl urther study should be made of how differences in race. t: thnicity, cuJt-urc, or class may affect 
children's decision making with rcspcd to kgal rc.:prescnt~tiuu, lli!U of how Jawyi.:rs muy properly take tJ1at into ac:<.:ount in 
determiii.ing a e-Ji.ild's capacity to direct the representation.'· l d. al 1314. 

Sec supra notes 29 & 31 . 

Sec supra nmc 34. 

See, e.g., f!row11 & f!ailey-P. tta. supra note 29; Gilbert A. Holmes, The Extended family System in the mack Com mun ity: A 
Child-Ccnrcrcd Model for Adoption Policy, 68 Temp. L. Rev. 1649, 1658-69 ( 1995) (documenting a11d discussing the prevalence 
of exlended family system s in 1\fric.in t\nerican communilfos); Perry. supra note 245, at 57 (arguin~ 'Tor more specilic rules for 
the trcotmcnt of race'· in child placement decisions); Symposium. Helping. Famil ies in Crisis: The Intersection of Law and 
l'sycholugy, 22 I\. Y.U. Rev. L. & Sue. Change 295 (1996-97); Symposium. T he Impact of l 'sychulogical L'ar<::nting on Child 
\Velfare Decision Making, 12 N.Y.U. Rev. L. & Soc. Chauge 485 (1983-34). 

But sec Howze. supra note 2, at 7-14. 72-76 (explaining thm assumptions and perceptions nbout race and ethnicity intlucncc a ll 
.ispecls of c:1.1.lld protection proceedings ,U1d emphasizing the in1portauce of unders tanding the numerous wuys that i.:ulture aml 
s ubculture c.an affect decisions central to a determination of what is in a child's best interests). 

Sec id. at 7 (calling for a new methodology that emphasizes cultural differences and contcJ...-t. encourages continuous questioning, 
and '·sequirt:s that the st:ope of rdevant facts be expanded to include tJ1e tota l life experiences of w.Jults 1111d children befon: the 
court''). 

Sec Leslie U. Espinoza. Legal Narratives, T herapeutic Narratives: ·111c Invi sibility and Omnipresence o f Race and Gender. 95 
/vfa;h. L. Rev. 901 ,933 u .168 (maintaining that "'being Black tll' White affe<.: ts every element of individual existence inc:ludjng 
access to jobs, education, llousing:, food, and eveo lift: or death''' (citi.ng Rube1t Staples, Introduction to Black Sociology 250 
(1976))). Sec genera lly Peggy Davis, I.aw as t,.1ficroaggression, 98 Yale L.J. 1559 (1989); Charles 1.awrcncc. The Id. the Ego, and 
Equal Prorection: Reckoning w ith Unconscious R!lcism. 39 Stan. L. Rev. 3 17 (1987); Lan F. Haney Lopez, Social Consu·uction of 
Race: Some Observation on lllusion. r abricmion, and Choice, 29 Harv. C.R-C.T .. I .. Rev. 1 (1994); Chester M. Pierce, Psychiatric 
Problems of the Black Minority. in American Handbook o f Psychiatry S 12 (S. Arieti ed., l 974). Ohviously, a full exploration of 
tbe rich body of literature Lbat constitutes crilieal race theory is well beyund U1e scope of this arlide. However for a goud 
introduc tion to the literature sec Cri tical Race Theory: Th e Cutting Edge (Richard Delgado & Jean Stcfancic eds .. 2d ed. 2000). 
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See generally Davis, s upra note 2 82, a t 1565-76. Professor Davis d efines microaggressions as "subtle., stu1rni11g, often aL1tomatic, 
and non-verba l exchanges which arc 'put dm\11S' of blacks by offenders." ld. at l 565 (footnotes omitted). These microaggn:ssions 
'"simultaneously sustain Jcfcnsivc-ddcrcntial thinking and croJ c sdf-confidcncc in Blacks.'' l<l. at 1565-66 (citing ro Chester M . 
Pierce, Unity in Diversity: Thiny Years of Strtiss 17 (1986) (m1published mamiscript) (on file with autl10r)). llforeover, .. [b]y 
monopolizing pe rce ption and action through regularly irregular disruptions, they contribute to relative paralysis of action. plann ing 
and sclf-t:ste.:m. They seem to be the principal fow1dation for tl1e verilicaLion of Blad inferiority for both whites and Blacks."' Id.; 
sec a lso Pierce, suprn note 2S2, m 515 (defining microaggrcssions as "white pntdo,rns, done. in automatic or unconscious 

fashion"). 

See Lawrence, supra note 282, at 321-30 (describing racism as both a clime and disease and examining unconscious racial 

motivations). 

Id. at 32:2 (footnote omitted): sec also Pierce, supra note 282, al 513 . 

See Pierce, supra no te 282, at 513 (conduding Lbal "[i]n a lmost any irntance or black-white negotiation, the black sees things one 
way. whil e the white sec them diffe rently"). 

Sec generally Herbert J. Gans, l hc \Var Against t he Poor: ·1 he t;ndcrclass and Antipoverty Policy 5 ( 1995); Joel F. Handler, The 
Pover ty of\Vdfore Reform 32-39 ( 1995); Federle, sup ra note 31, at 1237-43; Paul J\. Jargowsky & Mary Jo Bane, Gheuo Poverty 
in the United States 1970- 1980, in l hc. Urban l_;ndcrelass 235, 249-50 (Christopher Jencks & Paul E. Peterson eds., 1991); Charles 
N. Oberg et ul., 1\ Portrnir of America's Children: Tiu: lrnpact of !'overt)' and J\. Ca.ll tu l\i.:tion. 4 J. of Soc. Distrnss & Homeless 

43, 45-53 (1995). 

Sec Ke lly & Ramsey, supra note 6, at 438. 

ld. 

Sec, e.g., Symposium, Theoretics of Practice: The. Integrati on of Progressive Though t and Action, 43 Hastings 1...1. 717 ( 1992). 
JJepe11d in g on one·s focus this new liternture also has been caUed ' 'n:bellious lawyering," see Gerald 1'. Lopez, RebeJJious 
Lawyering: One C hicano's Vision of Progressive Law Practice ( 1992) [hereinafter Rebellious Lawyering]. "collaborative 
lawyering," see Ascanio Piomelli. Appreciating Collaborative 1.aw-yering. 6 Clinical L. Rev. 427 (2000), or "community 
lawyering," sec. e.g., Shauna Marshall, \ilission Impossible: Ethical Community Lawyering, Clinical L. Kev. (fo1ihco111ing Jan. 

200 1). 

Some of the leading prop onents of this movement a re Professors Anthony V. Altieri. Gerald P. Lopez. and f.uc ie E. \Vhite. 11or 
complete lists of the ir works, sec Piomclli, supra note 290, at 432 1111.27. 25, and 26 rc~pccti,·cly. Clearly, a full ana lysis of this new 
Lbeore lical approach Lu lawyering for exceeds tbe thesis of tbis paper. For tin excellent and reeenl synopsis of the literature, as well 
as a discu ssion o f those who critique it. sec id. at 427. 

Professor Piomcl li explains why it is preferable to use the term ''lowcr-it1co111e" rather t han ·'poor." He finds that the latter term 
connotes "pitifulness.•· Moreover, he maimai.ns tl1a t "some of tl1e .1ulhors of this new ~cholarship J o not limit their focus lo 
representing tl1osc with the vc1, lowest incomes." Id. at 423 n .23. 

Gerald P. Lopez. Rceoncciv ing C iv il Rights Practice: Scvet1 Weeks in the Lifo of a Rebe llious Collaboration, 77 Geo. L. J. 1603, 
1608 (1989) [[hereinafter Lope'l, Reconceiving Civil Righ ts P ractice]. 

·'At the level of practice, the most significant common theme of this literature is its commitment to m ore ::tctive client particip::ttion 
in the framing and resolution of disputes .... What is different about the new scholarsh ip is its call to invo lve client~ in the actual 
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implementation of remedial strategie~." Piumelli, supra nute 290, at 440; see also Rebellious lawyering, supra note 290, al 38-82; 
Lopez, Rcconcciving Civ il Rights Practice, surm1 note J.93, at 1608-57; Lucic E. White. Collahorativc Lawyering in the Field? On 
Mapping Paths from Rhetoric tu Practice, l Clinical L. Rev. 157, 157-61 (199'1). 

See J\.nlhony V. A llieri, Speaking Oul of Turn: The Story or Josephine V ., 4 Geo. J. Legal Ethics Ci 19. 629 ( 1991) (imploring 
advocates to "listen [) to and gi v[c) voice to client stories" a, a way of hcginning to oYcrcomc some of the power imhalanccs 
between cliems illld a ttorneys); Peter Gabel & Paul Harris, Building Power and Breakit1g Images: Critical Legal Theory and the 
Practice of Law. l 1 Rev. L. & Soc. Change 369, 3 75, 375-79 (1982-83) (describing a ·'power-oriented .. approach to law practice); 
l'iomelli, supra note 290, at 439-40 (summarizing how collaborative luwyeri.ng scholars couceptuulize power): Lucie E. Wllite, 
Subordinatioll, RJ1etorical Survival Skills, and Sunday Shoes: l\"otes on tile H earing of Yi.rs. G .. 38 Buff. 1. Rev. l , J. J-58 (1990) 
(examining how a client's subordination affects her ability and willingness to participate in atcorney-clicnt relationships and formal 
kgul prm:c1.;dings). 

See ~ ficbelle S. Jacobs, People from tile Footnotes: The Missing Element in Clieut-Cemered Counseling, 27 Golden Gate U. L. 
Rev. ] 45, 377 (1997) (studying "(1) how the lawyc-r's unconscious racism and cultural bias may impact the attorney-client. 
rdationship: and (2) how the client's cultural experiences and internalization of rnicroaggrcssions impact the client's vi.cw oftbc 
relationship with not only lbe lawyer, but, also, the law"); see also /\nthony V. Alfieri, Di,abletl Clients, Disabling Lawyers, 43 
I lastings L..1. 769, 791-92 ( I 992) (discussing how lawyciS' depiction of cl ients as "dependent," "incompetent," or "deviant" serve 
to maintain clients in these roles). 

Jacobs, supra note 296, al 3 77; see also id . app. a t 4 l3 tbl. l (containing e1rnmples of some possible verbal aud non-verbal sources 
of miscnmmun ication between cultural groups). 

Anthony V. 1\lfkri. The Politics of Clinical Knowkdgc. 35 X Y. L. Sch. L. Rev. 7, l8-19 (1990); sci.: also Hing .• supra note 275, at 
18 1 O (acknowledging that ·'by knowing more about [the client's) race aud culture and by being cogni:wnt of our differences, I may 
avo id making inapprnpriarc assumptions and establishing false cxp1xtaLion, a nd thereby improve n,y ability to commun icate with 
ber"j; Robert Rubinson., Constructions of Client Competence arnl Theories of Practice, 31 Ariz. St. L.J. J 21, 134 ( 1999) (noting 
how "attorney perceptions of cl ients arc influenced by stereotypes''): White , supra note 295, at 2 1-58 (illustrating through a case 
example how and why the recognition of race and d ass diffe rences is so important). 

' ·Cognitive development around three years of age pennits a ch ild tu become aware of raci::il difference and it is here that he or she 
can fi rst directly experience the effects of racism .... The effects of racism begin to impact children more directly af1cr eight or nine 
yeclfs of age." James l'. Com e.r, Racism and the Edutiution of Young Children, 90 Telus. College H.e<.:. 352, 354 -55 (1989). 

"Somewhere between eight and twelve children begin to 'place' themselve:; and their families in the social s tatus structure lbat 
they have begun to observe. They begin to internalize the attit11dcs abo\lt themselves held by po,ycr ful individ uals in their 
euv irnoruent--pfilent.s, tt:achers, others-- and they often act on or n:act to these expectations in a s::lf-fu lfilling manner." ld. at 355. 

See Jea1me B. Robinson , Clinical Treatment of B lack Families: 1ssues auu Strategies. Soc. Work 323, 3~5 (1989) (llnding that 
d ifferences in race significantly impact on rhe relationship that is developed between a clinical social worker and her client and on 
the effecti veness of counseling); Chalmt:r l:. . 'l'l1ompson ct ul., Counselor Content Orientation, Counselor Ka,e, and Bh1tk 
Women' s Cultllial Mistrust and Self-Disclosmes, 4 l J. of Couns. Psycho!. 155, 155 ( l 994) (main!ainiog , bat "[s]tudies have shown 
that Olack clients report lower levels of rapport wi th White counselors than with nJack counselors. prefer Rlack counselors to 
White counselors. w1d rcpm1. greater counseling sutisfuctiou with ruciully similar rnunsdors thun with racially dissimi lar 
counselors"). 

Sec Kell.. supra. note 76. a t 636, 642-45. Specifically, ho finds that this lite ran irc ·'dcmonstrat<.: ir, i thc need for ch ild advocates to rc
cx,uninc how rlicy approc1eh d icnt relationsh ips." ld. at 636. 
Il is important to recognize that lo a certain extem Professor Buss, through her am1lysis or wheU1er cbil<lren can be empowered. 
also has begun to apply thi s litcratmc to lawyering for children. I lowcvcr, my cmplmsis is somewhat different and broader. I 
b1:Jieve we need to consider and build upon lbis Literature because it contributes greatly lo our g1::neral und~rstanding of h O\Y our 
clients' diverse. backgrounds will impact our attorney-chi ld client relati onships, the chi ld clients' experiences in the legal 
proceeding, anti the outc.:omes uf the proceetlings. It is tl1e l~tter focus tbut l believe likely will be important to our effons at 
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improving the representali.on uf chilJren. 

Oiffc rcnccs in race and c lass arc only mentioned as one of many factors to cons ider in trying to understand a child's viC\V of the 

world. Sec id. at 644. 

Manha Minow. Formo.rd : Justice Eugeudered, 101 H arv. L. Rev. I 0. 31 -33. 70-8 l ( l 987). 

Numerous commentators have called for an increased level of support for attorneys rcprcscnring children in cl,i ld protection 
proceedings. However , these p leas baYe uoc bee11 l1eedecl. See, e.g ., \,\I a lter, supra 1101e 3, at 58. 

It is important to uote tlmt the recommendations outl ined in Sections A, B. and C co uld be implemented in conjunction with the 
approach to b\.vycring outlined in Part VI. Tl1c needs of children forced lO participate in our child protection system would be best 

met iftb.is were to occur. 

See Elaine Pinde.rhughes, D eveloping Diversity Competellce in Child Welfare and Permanency Planning, in Tbe Cllallenge of 
Permanency Planning in a tv1ulticulrural Society (Gmy R. Anderson ct al. eds .. 1997) (highlighting the need to train ch ild welfare 
case\vorkers on how to work with diverse populations). 

See Appell, supra note 30, at 602 (concludiug that the " [i]mproved training of caseworkers, lawyers, and judges could help 
amcl ioratc m any ... problcn,s"). 

See supra notes 76. 122 au<l accompanying tt:xt; infra note 31 l and accompanying text. 

See Duquette & Ramsey, s upra note 73, at 342-91 (demollstrating through a study tile benefits of training in improving the quality 
uf rt:presentation) . 

See b pinoz.a, suprJ note 282. ut 910 (calling for race-i:onsc;ious education) ; Hin g, suprn note 275, ut 1810-1 l (expla ining rhut 
"common sense. w ithout training, is dangerously fashioned by our own class. race, ethnicity/culture, gentler and sexual 
background"); Jacobs, supra not.: 296, at 348 (maiutuin.ing tJ1at race neutral training of interviewing and llounseling skills may 
actually lead to continued marginalization of clients of color); Amt Shalleck, Theory and Exp erience in Constructing the 
Rebtionship f3etween Lawyer and Client: Representing Women Who l{ave n een Abused, 64 Tenn. L. Rev. 1019. 1041 (1997) 
(exhorting legal academics to develop teaching mechani sms thar tra in law students to be attentive to the contc>.i of their clients' 
lives): Hartmanu. supra note 106, at 247 (concluding that "training wiU help make the 'best interests' decisiuu less subjective'"). 

See Sharo n-Ann Oopau l-MeNicol , A T11eoretical framework for Training 'v1onolingual School Psychologists to Work with 
MultilingualiMulticultural Children: An ~xploration of the Major Co111pctC11cics, 34 Psych. in Schs. 17, 17 (1997) (focusing 011 the 
necessily of cross-cul tural training for school psychologists so that they can address the psycho-educational needs of a culturally 
und linguisti cally diverse smdcnt body nnd proposing ·'major compctc.ncy sk ills ... needed by all school psychologists··); Dcnild 
Wing Su<:: et al., .\1ulticultural Counseling Competencies uu<l Staud:irds: J\ Cail tu the Profession. '.20 J. 1\llulticultural Coum. & 
Dev. 64, 74-80 (1992) (describing 31 multicultural counseling competencies and expla ining the need fo r such competencies); see 
.ilso J\l'A Guidelines fur l'ruviders uf l'syc:hological Services to Etlmic. L inguist.i.c:, and Culturally Diverse l 'opulations (last 
modified Jm.1. 29, :!000) <http ://www.apa.org/piguide.ll1ml>; Psych ological Testing of Language :Vlinoriry and Culrmally Different 
Children (last modified Jan . '.29, 2000) < http ://W\vw.apa.org/pi!psych.l1bn l>. 

Sec Shirley knkins, Ethnicity and Race: Critical Concept~ in Social Work (Jacobs & r1owks eds .. 1988) (stressing the need to 
integrnte ethnic studies imo rile social work curriculw11); Celia foes Fali.cov, Training to Think Culturally : A Multidimensional 
Comparative Pramework, 34 flam. Process 373. 377 ( 1995) (presenting a multi-dim,msional framework that "rakes culture into the 
mainstream of a ll thinking, teaching. and learning in family therapy"); Gopaul-McNicol, supra note 3 12. at 26 (emphasizing that in 
tbe training or school psycbologi!.ts the "[i]nclusion of cultural au<l ethnic content shuuld be infused in each course. not taught as a 
single course only'· nnd that there shou ld be '·aggressive recruitment of facu lcy members and students of various culrnral 
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backgrounds"); Robert-by Green, Trnining Programs: Guit.!elines fur Multicullural Tr,mslonua(jun, in Re-Visioning Family 
Therapy: Race Culrnrc and Gender in Clin ical Praciicc (rvlcGo\drick ed., 1998) (advocating for changes in the educational 
institulions ancl programs 1llat Lrain family Lherapis1s). 

The represenlalive of a chilu welfare agency nrny be an attorney or a caseworker (who may or may nul be a licensed social worker} 
or bot\J. However. with respect to my proposal. I am only referring to non-attorney representatives. Mandating attorneys to follow 
1hese proposals might interfere with their elbical oblig.~liuns as legal representaliv~s for the ageo.cy. 

Tl1b reco1runentlation could be imple1m:ntetl in a variety of ways. First, slate regLtlalions governing !he IesponsibiliLies ~11d coo.duel 
of employees o f child welfare agencies could be amended, Second, formal guidance could he provided hy the federal child welfare 
agency (the Federal Department oJ Heallh and Hwnan Services). ll is common for Lhis fed.era! agency lo issue policy Ihemurantla 
to the stmc child welfare agencies. Third. internal policies of state or county ch ild welfare agencies could be supplemented with 
new pruvisiuns. Given the likelihood tbat caseworkers will have a diffirn lt time complying with tl1is new requirement, tile first 
option, wJ1icb is the on ly one that is legally binding, might be preferable. 
This pol icy change would be buttressed if recommendations made by Howard Davidson. Executive Director of the Al1A Center on 
Cbildn:n and the Law. also wen: followed. Mr. Oavidsun cites the need for all cnscworkcss 10 have at least rnlkgc degrees in 
social work, counseling. or a direclly related field and for them lo ·'be legally required to attend a pre-service academy similar to 
the intensive professional skills education that police, firefighter, and emergency medical tcclmician trainees typically receive, with 
rigorous tesls of competencies maudutetl at tlie completion of lhe (raiuit1g." Davidson, supra note 32, al 773. :Vloreover, Mr. 
Davidson recommends thnt "children ombudsmen'· agencies be estab lished, ·'well-publ icized places where pmcnts, otl1er 
cum:erned adults, or 1.:hildren can register corn plaints about infringement of rights, lack of services, improper can:, etc." Id. finally, 
be proposes that child welfare agencies aud j uvenile coUt,s be required "to make specific iindi.ngs 011 the relationship of fa.nuly 
poverty to c.l1ildrcn's entry or continuation in the child welfare system." Id. a t 775 . 

Such a change in law and agency pol icy also might need to include protections fo r tht: caseworkers who will be fo rced to make 
such disclosures. 

By emphasizing the need for this dual allegiance. I do not mean to imply lhnr cn.scworkcrs currc.ntly do not fee l a sense of 
responsibility to the children and families assigned tu 1heir caseloads. Ratl1er, l aim to stress the impossible situation that many 
caseworkers find themselves in of having to balance tl.Je desire to meet the needs of children and tl1eir families with the incredible 
pn.:ssurcs that come from bureaucrat ic constraints which unfortunately limit tJ,c services and resources available to these s-..1mc 
c.:bildn:n and families. 

See Buss, Parents' Rights, supra note 11, at 435 (noting thatjuveuile cou1t orders ,1t·e often not followed). 

The suggestion that our j udicial system has a role t\) play in the development or reform of public policy may be viewed as 
controvcrsiu.1. However. upon doscr examination, significant precedent exists. Partm:rsbips bc.:tvvcc.:11 juvenile court judgt:s and 
child 1velfare offi cials, attorneys, and other interesred persons aimed at improving the child protection system have occuJTed and 
arc still taking place in most, if not al l_. jurisd ictions. rvtany of these arc being supported hy federal funds. On a related note. 
juvenile court j udges in California voled lo oppo5e Proposition 2 l, a stale initiative on Lb.e ll.fan:b 7, 2000 ballol that called for the 
cnacnncnt of harsher pcnallics for various j uvenile crimes and changes in state laws concerning juvenile delinquency. Sec 
Catherine Bridge, Liui.ng Lp 1\gainst l'rop 2 1, L'ht: Kecorder, Feb. 17. 2000, at I; !:lob Egelko, Judges Oppose Initiatives on Teens. 
Sau Diego Gniou-Tribune .. Jan. 29, 2000, at J\-3. 

Sec supra notes 53-63 and accompanying 1cxt (explaining some. of the shortcomings ofmnny juvc11ilc courts ). 

As is stated abovt:, tltis recommendation is the only one tl1ar is limited ro young children. Given tbat there is little. if any, 
controversy over the provision of legal representation to older children who an: competent. I limit tllis discussion of proposed 
changes to tl1c type of rcprcsc11tation that is provided to young chi ldren only. lt is my hope that. at least for older children, those 
able to voice their interests and direct lbe scope of represemation, my preference, ::is well ns the preference of many others. for the 
provi~ion oflegal representation will be followed. 
As fo r guidance on bow to determ ine a young child, I, like others, am reluctant to pinpoint an exact age. Sec l:h1ss., l)e1·clorrnental 
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Barriers, supra note l I , a t 920, 955. Howe,·er, given the signilicance of ibis disLirn:tion, as well as literature tl1al points tu the (lge 
of seven as a critica l turning roint, I would err on the s ide of designati ng a child a~ an older child so that more c.l1ildren will receive 
representation by lawyt:rs. 

Some juiisdictions use LraineJ volumeers, but do nut describe lliem as CASAs. See National Study, supra Dole 12, al 6. For 
purposes of this discussion, I wi ll refer to all trai ned volunteers. including those organized outside of the formal CASA program. as 
CASAs. 

See s upra notes 4, 72-74 aod accompanying text. For more details about tht: reenuting and screening process for CASi\s, see 
Adams, supra note 4. ar 1468-69. 

National Stuutlards of tl1c l\ational CASA l\.ssociations rcquin: that each program. rewgruzctl by the Association opcrntc with 
access lo legal counsel. See Howanl Davidson. Collaborative Advocacy on Behau· of Cbiklren: Effective Parlrn:rships Between 
CASA and the Child's Attorney. in Lawyers for Children l 7, 25 (ABA Center for Child ren and the Law ed., 1990). However, not 
every lay udvocacy prof,rram is tt!CogoizeJ by tb.e Kalional C.1\S1\ Association. J\foreover, having access lo an mloroey does n Ol 

guarantee that the arrorncy has the necessary expertise, nor docs it ensure that CASAs have adequate suppon. Sec Duqucnc &. 
Ramsey. supra note 73, at 349 (ex.plairuug t hat in some conuuunities, '·tbt: volunteer m;iy be paired with an attorney and become 
the 'eyes and l!ars' of the cltild's lawyer," whi le in other areas, the volunt~er may be on his own) ; Heait z, supra note 4, at 332-33 
(remarking thar models of representation that include vol unteers vary). A .~urvey conducted by the National Court Appointee[ 
Special i\dvoc.:atc i\.ssocimion in 1992 found that iu upproximutdy 60 percent of CJ\SJ\ programs, vol unteers scrvcd as the chiltl's 
sole represemative. See id. a l 337. 

Sec Adams, supra note 4, a t 1470 . 

However. the l\ational Court i\ppointctl Special Advuc.:atcs i\ssoc.:iation hus developed na tional stantlards. Sec id. at 1468. 

See National Study. supra note I?.. at 42 (concludi ng that "all CASA and volunteer programs require training''); Acl'tms, s upra note 
4, at 1468-69 (discussing mandatory uaining program). 

See Adams, supra note 4 . at 1468-69. Most training programs for CASAs include nn initial training program lasting from nineteen 
ro forty hours comb ined w ith ongoing train ing. J7or example, in San li'rnncisco, CASAs are required to make an e ighteen-month 
commitment. However., it is significant to note that despi te these requirements the average tenure of a CASA is only 1.5 years. 
compared lo 2 years for staff allomeys and 5 years fo r pri vale auorneys. See 1\"atiornil EvaluaLion, supra no Le 64. at 20. 

See final Report, supra no te 12, at xiv (find ing that CASAs have been very effective in the tasks of investigation and 111onito1ing); 
sec also Heartz, supra note 4, a.I 340-41. 

See l\"aiional Evaluation. supra note 64, at 18 (concluding cbat the two reasons for the effectiveness of CASAs is their "personal 
mocivmion'' and their "low cnseload:'l'"); see also Henrt7. supra not<! 4, at 340-4 1 (recounting the resulls from evaluations of the 
effectiveness of t he lay volunteers). 

See National Evaluation, supra note 64, m 20; Duquerre & Ramsey, supra note 73, at 389. Bm see Final Report, supra note 12, at 
xix (suggesting that no single GA L model is superior to others and that an '·optimal approach" would involve the combined 
resources of'·attorncys, lay volunteers_. and caseworkers Lo per fo rm the broad rnnge of funct ions and services"). 

Nmiom11 Evaluation, supra note 64. ar 20. "The CASA 's succe5s appeared to be due to their intimate knowledge of the case. They 
conducted extensive investigations. monitored the case closely for its duration and developed good relationships with their child 
clients. CASAs were most effective i11 ensuring the fami ly was rece iving serv ices that would lead ro family reunification." Id. at 
18. T h.is study also found t11at rt:presentation by p rivate .,uum eys wa~ ineffecti ve and the weakest funn or represenlalioo, ~nd that, 
whil e the staff attorney model showed evidence of effectiveness, it was affected by casclonds that were too high. Sec id. at 15-2 1. 
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For exrunple, tile chru·acterizatiou of the Jay volunteer model in the National Evalua tion is vague as to the degree to which the 
CASAs arc supervised by attorneys. \Vhcn defining reprc~cnration by CASAs, it merel y states that ' ' \ I jay volunteers serve as the 
GALs unJcr the supc:rvisioa uf a stuff a ttorney. pand attorneys, or the public tkfrmk:r. Volunkcrs receive training. conduct ~II 
invesligations and follow-up am.I appear in coun." National Evahtation, su1ira n ote 64, al 2. T he ;,:xlent aml manm:r of supervision 
is never explained. 

See Duquette & RW11Sey, supra note 73, at 389-90. 

Id. at 360. 

Sec l3us,. Develo pmental Barriers, supra note 11 , at 954-55: sec also supra Part V and notes 237-43 and accompanyi ng text. 

See F inal Report, supra note 12, at 6- 15 (concluding that CASi\s sboultl be ,1ccll111panied hy and represented by rm attorney in all 
cou rtroom p roceedings and negotiations and that attorneys were more effective than CASAs in huving. their recommendations 
adopted <ls parl or Lhe c.ourt proceedings). 

National Evaluation, supra note 64, a l 20. 

Sec Appell. supra note 95 , at 1971 -73. 

Davidson, suprn note 324, m 2 1-41; see also Duquette, s upra note J 04. 

For example. in New York City :md Raltirnorc, the cities' kgal a id offices maintain specia lty units, comprised of ait orncys, social 
workers. and support staff, devoted entin:ly to the repn:sentatiun of dtildrt:n in chi.Id protedion proceedings. A major difft:rence, 
however, between these offices and my proposal is that these offices represent many, if not most. of the children that arc brought 
before ju venile eourts d ue to ullcgations of child abuse und/or neglect. For an analysis of the cffi:ctivcucss of having legal scr vicL:s 
represent children in eb.iltl protection proceedings, see William Grimm, Chi.It! Advocacy in -~ Legal Services Program. in i\81\ 
Center on Children :md the Law. Lawyers for Children 98 ( 1990). A different type of children' s law o ffice can he found in San 
Francisco, where ~omc ch ildren arc served by a non-profit law office known as Lega l Services for Children. T his office handles a 
variety of legal m all <::rs a ffocling cJilldren. including a small caseload or child pro tection mlllters. 

Even the director o f the National Court Appointed Advocates Association contends thm more study is needed. Sec I leartz, supra 
note 4, at 340 (assc1,ing that ·'addit ional large scale and longitu dinal evaluations of vol u.ntecr models arc needed 1o determine if 
volunteer eJlec.tiveness is universal"'). 

Sec Gnggcnhcim. Reconside ring the Need, supra note I 1, at 304. Professor Uuggenhcirn re fers to Phase 3 as a rc-eval\lation of 
whe the r and when lawyers should be appointed to represent ch ildren. 
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INTRODUCTION 

The Children's Services Council of Palm Beach County contracted with the Legal Aid 
Society of Palm Beach County (henceforth , Legal Aid) in July 2001 to provide legal 
representation to children 3 years of age and younger ente1ing shelter care in Palm Beach 
County. TI1e primary puq_)Ose for establishing this grant was to help expedite children 's 
exit to pemianency (i.e. , reunification or adoption). Since its inception in 2001, Legal 
Aid's Foster Children 's Project (FCP) has expanded twice, revising its eligibility c1ite11a 
to include children 12 years old and younger. In fi scal year (FY) 2007, FCP had an 
operating budget of $1.7 million and provided legal representation to a continuous 
caseload of approximately 350 children. 

In April 2006, the Children 's Services Council and Legal Aid contracted with Chapin 
Hall Center for Children at t]1e University of Chicago to conduct a third-party evaluation 
of FCP. The primary purpose of this study was to examine the impact that FCP bas had 
on the nature and timing of children's pe1manency outcomes. However, effo1ts were also 
made to identify and desc1ibe the program elements or practices that serve to define FCP, 
and to explore t11e broader impacl that FCP has had on t11e child protective service system 
in Palm Beach County. 

TI1e cuITent report is divided into four sections. The first section contains a summary of 
the study findings, a b1ief program description , and a discussion of the authors' 
expectations regarding the impact of FCP representation on children 's pe1manency 
outcomes. The second section contains a desc1iption of the study sample and data 
sources. The third section , which details the study findings, is itself divided into four 
subsections. The first of these describes the activities that constitute the vanguard of 
FCP' s effo1ts on behalf of the children it represents. The second desc1ibes the impact of 
FCP representation 011 the timing and disposition of children' s pennanency outcomes and 
legal milestones. The fi scal implications of these findings are then discussed in the next 
section , followed by a presentation of the findings concerning the juvenile cmnt 
experi ences of youth and parents. In the final section of the repmt, the cumulative 
implications of the study findings are discussed. 

Findings in B 1icf 

Impact on Permanency 

• 

• 

• 

Children represented b y FCP were found to have a significantly high er rate of exit 
to pe1manency than children not served by FCP. In the main, this difference 
appears to be a function of much higher rates of adoption and long-term custody 
among FCP children. 

The higher rates of adoption and long-term custody expe1ienced by PCP chilchen 
were not found to be offset by significantly lower rates of reunification. 

Taking into consideration the estimated costs of substitute care, ongoing adoption 
subsidies, and FCP representation, the net cost of FCP associated with each 
additional day of pennanency was estimated to be as low as $32. 
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DescriJ)tions of Program Operation 

• Four different program activities constit11te the core of FCP's advocacy: (1) the 
filing of legal motions, (2) the filing of tennination of parental rights petitions and 
recrnitment of adoptive homes, (3) attendance at staffings and case plan meetings, 
and (4) service advocacy. 

• Although there appears to be broad agreement vvitbin the child welfare and legal 
communi6es that FCP reduces the time children spend in substitute care, 
perceptions about tl1e appropriateness of FCP program activities seem to be 
sharply divided along professional lines. 

Although attorneys and judges viewed the filing of motions, including those 
for termination of parental rights (TPR), as a natural pa1t of the fact-finding 
process, social service providers tended to characterize fuem as distracting or 
time-consuining. 

Social service providers tended to characterize FCP's efforts to fil e TPR 
petitions and rncrnit adoptive h omes as precipitous. As summaiizecl b y one 
provider: "Social work is about believing that people can change. [But,] it 
doesn' t seem like Foster Children 's Project real] y believes that people can 
change." 

Perceptions of Court Experiences 

• In interviews, botJ1 FCP and non-FCP youth reported a mix of anxiety, anger, and 
fmstration associated with their experiences in juvenile cou1t, vvith many 
repo1ting feeling that they had liule control over the disposition of their juvenile 
coUit cases. However, many youth also rep01t ed that having an adult advocate 
with them in court seemed to alleviate the mystery and a1rn.iety associated with the 
comt process. 

• Parents of both FCP and non-FCP youth tended to ch a.racterize tl1eir experiences 
with the juvenile comt negatively, viewing it p1imaiily as an instrnment to thwart 
their eff01ts at reunification. 

FCP Program Description 

PCP is cu1Tently staffed with ten attorneys, two pe1manency planners, and a number of 
oilier support personnel, with each attorney caffying a caseload of approximately thirty
five children. PCP serves in the capacity of an attomey ad lit em for fue children it 
represents, which means that FCP's activities are governed by the "expressed interests" 
of their Ininor clients (versus an assessment of their "best interests," as is the case with 
the more common guardian ad litem). Practically speaking, it also means that FCP 
assumes fue role of a traditional legal advocate, for whom the provision of assertive legal 
representation is a matter of professional principle. 

TI1e operative tactics used b y FCP, which are desc1ibed more f~uJly in fuefindings section, 
include the filing of1egal motions for discovery and to compel action of another party, 

2 



APP. 155

efforts to define presc1iptive case plans, the filing of TPR pelitions, and effo1ts lo identify 
pre-adoptive homes. 

EX)_Jected Impact on Permanency Outcomes 

In brief , programs intended to expedite ju ven.ile cou1t decision-making are probably more 
likely to increase the rate of adoption than the rate of reunification. Indeed, for reasons 
that 'Nill be desc1ibed below, the rate of reunification may be expected to be lower where 
cou1t improvement activities effect a significant increase in adoptions. It should be noted, 
however , that there bas been little, if any, substanti ve research concerning the impact of 
juvenile court improvement eff01ts on children 's pe1manency outcomes. Thus, our a 
priori expectations concerning the nature of the impact of FCP were, in general, 
speculati ve. 

Prior Court Improvement Project Research 

Although federally funded juvenile comt improvement projects have been in operation 
for almost 15 years, the eff01ts to evaluate these are still in their infancy (U.S. 
Depa1tment of Health and Human Services, 2007). To date, only two studies have 
examined the impact of comt improvement eff 01ts on children's permanency, and neither 
of these has examined programs providing legal representation to children. In one study 
b y Comtney and Blakey (2003), cases randoml y assigned to an accelerated pennanency 
review process appeared to experience faster adoptions than cases subject to the standard 
reviev,, schedule. The rate of reunification, however, remained unchanged. In a second 
study by Festinger and Pratt (2002), post-TPR cases randomly assigned to a program 
intended to ensure that each case was heard by a single judge (i.e. , one-case-one-judge 
model) appeared to experience faster adoption finalizations. However, these cases also 
received a suite of addjtional case management services. which made it impossible to 
determine the specific effect of the judicial reform. 

Anatomy of the Permanency Process 

To a large extent, the timeliness of adoptions depends on bow quickly the cou1t can 
establish that the requisite conditions for TPR have been met. This process is, essentfally, 
a finding of fact and, as a result, can likely be expedited by effo1ts to increase judicial 
review or b1ing additional information before the com1. Reunification, on !he other hand , 
is generally impossible without substantive changes in parents ' behavior. Although some 
judicial activity (e.g. , filing of a TPR petition) may help to motivate parents, in general , 
expedited reviews and :related effo1ts do not seem likely to effect significant changes in 
parental behavior. Also, it is impo1tant to note that, because adoption and reunification 
are mutually exclusive, an increase in the rate of adoption could very well lead to a 
reduction in the rate of reunification. 
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SAMPLE AND DATA SOURCES 

Program Eligibility 

The population of interest for thi s evaluation is composed of those children wh o have 
b een deemed eligible and referred to FCP b y the juvenile cou1t. In p1inciple, to have been 
considered eligible for FCP representation, a child must have met all of the following 
conditions: 

(1) Child was rem oved from the home under a protective order on or aft er July 1, 
2001. 

(2) Child "vas not placed with a relative caregiver prior to the disposition of the 
dependency petition. 1 

(3) Child or sibling was 12 years of age or younger at tl1e time of removal .2· 3 

According to FCP client rolls, 1,496 children met these crite1ia and were referred to PCP 
between July 1, 2001 , and June 30 , 2006 (Table 1) . 

Comparison Groups 

The primary method used to examine the impact of FCP was to compare the outcomes 
experienced by children represented by FCP with those of children who, after refen-a1 to 

Table 1. Samples and Comparison Groups 
Cases4 Children 

Group 
Freq. 

(% f (% of 
... 

0 o Sub- F ireq. 
Sample) S 1 ) amp e 

(% of (% of 
Sub-

sample) S I ) amp e 
On FCP list 1,496 

1,333 
1,201 

905 

2 

InDCF data 
FCP served 
Compaiison children 

Court record revievvecl 
PCP served 
Com pa1ison children 

132 

804 
711 

93 

(89.1 ) 
(80.3) 

(0.8) 

(60.3) 
(53.3) 

(7.0) 

(90.1) 
(9.9) 

(88.4) 
(11.6) 

At disposition t11e permanency plan goal is established by the court. 

808 (89.3) 
736 (91.1) 

72 (8.9) 

429 
373 

56 

(53.1) 
(86.9) 
(13.1) 

(81.3) 
(8.0) 

(46.2) 
(6.9) 

The pool of children eligible for FCP representation has expanded tw ice since FCP's inception . 
I3etwecn July 1, 2001 , and March 31, 2002, eligibility was limited to children 3 years of age or 
younger. In April 2002, eligibility was extended to children 5 yea.rs old or younger, and in December 
2003, eligibility was extended to children 12 years old or younger. 

According to FCP program staff, all children in a sibling set were considered e ligible as long as at leas t 
one sibling met the above criteria. 

Cases, which are analogous to families, are defined in relation to a casehead (i.e., guardian and primary 
caregiver). 
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FCP, were determined to b e ineligible for PCP represenlation because of a legal conflict. 
In brief, if a family member of a child has b ee11 represented by PCP orby any other 
program operated by FCP's parent organization, Palm Beach Legal Aid Society, the FCP 
is ethicall y prohibited from representing that ch.ild.5 The logic of using this exclusion as a 
melbod of comparison is based on the presumption that the factors leading to this conflict 
are umelated to those affecting the outcomes under consideration in thi s evaluation, 
including those concerning the timing of pennanency. If Hus presumption h olds, then the 
observed differences in outcomes between FCP children and children excluded because 
of a prior legaJ conflict (hencefo1th refeITed to as compm·ison children) will serve as valid 
estimates of program impacts. A comparison of the characteristics of FCP and 
comparison children (Table 2 ) suggests that these groups are approximately equivalent, 
with child age being the only characte1istic for which a significant difference was 
observed. 

Table 2. Sample Characteristics of FCP and Comparison Chil{lren 

Cluu·acteristic 
Total FCP Comparison 

(N = 1,333) (N = 1,201) (N = 132) 
Sig. 

Freq.(%)/ Freq.(%)/ Freq.(%) I 
Mean (SD) Mean (SD) Mean (SD) 

Age (in years) 4.12 (4.29) 4.20 (4.23) 5.89 (4.62) *** 
Gender 

Female 622 (46.66) 562 (45.65) 60 (45.65) 
Male 7 11 (53.34) 639 (54.35) 72 (54.35) 

Race/ethni city 
Afric. Amer./Black 524 (39.3 1) 462 (38.47) 62 (46.97) 
Haitian 80 (6.00) 77 (6.41) 3 (2.27) 
Hispanic-White 170 (12. 75) 154 (12.82) 16 (12.12) 
Hispanic-n on-White 26 (1. 95) 25 (2.08) 1 (0.76) 
White 440 (33.01 ) 393 (32.72) 47 (35.61) 
Other 93 (6. 98) 90 (7.49) 3 (2.27) 

1 + Siblings in care 999 (74.94) 891 (74. 19) 108 (81.82) 

P1ior ca.re spellt 111 (8.33) 99 (8.24) 12 (9.09) 

*** p < 0.001, ** p < 0.01 , * p < 0.05. t Child was placed in substitute care one or more times before die 
cutl'ent remo val SD, standard deviation. 

According to Chapter 4 (Rules of Professional Conduct), Rule 4-1.9 (Conflict of InteJest: Fo1mer 
Client) of the Rules Regulating the Florida Bar, FCP is prohibited from representing a child if (a) an 
a<l verse party ( e.g., parent) in the legal action is a prior client of die Palm Beach Legal Aid Society and 
(b) die interests of1he child and the former client in the cunent action are materially ad verse. 
Examples of situations diat would lead to a conflict include prior repre.5entation of a parent for a 
divorce, domestic violence, mother action by another unit of Palm Beach Legal Aid. Prior 
representation of the child, however, would not typically lead to a conflict. 

5 
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Data Sources 

Data for this evaluation came from four primary sources: (1) tbe Florida Depaitment of 
Children and Families' HomeSafeNet administrative database, (2) physical cou1t fil es 
from the Palm Beach C011nty Juvenile C0111t, (3) qualitative interviews of h-'enty-one 
info1med pa1tic.ipants, including jl.1dges, attorneys, and DCF and social service agency 
staff, and ( 4) qualitative interviews of twenty-one you th and seventeen parer1 ts. 

DCF Administrative Data. Data extracts obtained from DCF and tl1e l ead private child 
welfare agency in Palm Beach County, Child and Family Connections, contained 
demographic and substitute care h.istory information for children who had entered 
substit11te care between July 1, 2001 , and June 30, 2006. Specific data elements included 
children 's race/ethnicity, age, date of rem oval , and date and destination of exit from care. 
DCF administrative data records of removal and s1.1bstitute care placement were avai1ab1e 
for 1,333 (89. 1 %) of the 1,496 children referred to FCP (fable. 1).6 Of these, 1,201 
(90.1 %) were represented b y PCP and 132 (9.9%) were excluded due to legal conflicts. 

Juvenile Court Files. A review of ,vrittenjuvenile cou1t records was conducted on a sub
sample of 804 children who had entered care for the first time on or before December 31, 
2004 (7 11 [88 .4%] FCP children and 93 [11.6%] comparison), which was b ased on a 
random sampling of children from each of the two groups.7• 

8 This review yielded data 
concerning the timing of the following legal events and changes in legal status: 

6 

7 

- Shelter hearing and deten nination of probable cau.se. Initial determination that 
probable cause exists to keep a child in shelter status pending further investigation 
of the case. 

- Adjudication of dependency. Court finds that a child is "dependent" pursuant to 
Chapter 39 of the Florida Statutes. 

- Disposition and case plan. approval. Primary pe1manency goal and conditions 
required for return of the child are established. 

- Te,mination of parental rights. Order to tenninate parental 1ights is issued, u sually 
with the intent of transfen-ing custody to DCF for subsequent adoption. 

The r easons for this discrepancy are unclear. It may be the case that differences in data entry practices, 
or data. en-ors , prever1ted the successful matching of some cases across these systems. Anotl1er 
poss ibility is that differences across these systems concerning what constitutes a child protective case 
may lead to slightly different defmitions of the population of children for which records are kept. 
Finally, some written DCF records may not have been entered into HomeSafeNet. 

The roster of children refel'J'ed to FCP (for whom DCF data were available) was randomly ordered. 
Clerical searches for con esponding court records were conducted based on child's name and date of 
birth (DOB). Of the 836 children for whom records were sought, we were able to locate records for 
804 (96.2%) . 

Eligibili ty was limited to children who had entered care on or before December 31, 2004, in order to 
ensure that tl1e majority had exited care al the time tl1e record review was conducted. 

6 
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- Motion filings. Written application for a cmnt order, including those for discover y 
and Lo compel action on the part of service providers. 

-Sratus checks. I-Iea1ings (typicall y) u sed to prompt an appraisal of the progress of a 
case or bring an issue to the attention of the comt without filing a fonnal m otion. 

- Tennination of protective supervision. Dependency order is tenninatecl, resulting in 
the closing of the case. 

lllformed Participant I11terviews. Semi-strucu1red phone or in-person interviews were 
conducted with t'Nenty-one individuals who had had substantial p1ior experience working 
with FCP, including three Palm Beach County juvenile cou1t judges, five non-FCP 
attorneys, 9 seven child welfare or other social service provider staff, 10 and six FCP staff 
members. Interview subjects were asked to clesc1ibe their understanding of the (1) 
intended and act11al impact of FCP on permanency, child \.velJ be.ing, and safety, (2) types 
of activities in which FCP is engaged and the specific impact of each, and (3) the broader 
impact of FCP, especially regarding the work perfonnance of other invol ved pa1ties and 
the general functioning of the juvenile court and child welfare system (see Appendix A 
for inf onned paiti ci pant interview protocol). 

Qualitati11e Interviews of Youth and Parents. Semi-strnctmecl qualitative interviews 
were conducted \Vith twenty-one youth and seventeen parents or guardi ans. 11 Youth 
ranged in age from 10 to 17, and had all been in substitute care for at least 2 months at 
the time of the intenrjew. Interview subjects were drawn from a convenience sample 
b ased on the availability of valid parent addresses (from wl1orn permission to intervie,,, 
youth neecled to be obtained).12 Seven of the twenty-one youth and five of tbe seventeen 
parents or guardians had some experience with FCP. 

The interview protocol for youth contained questions regarding youtl1s' experiences in 
cou1t, their understanding of the legal process, the e,°'\.tent to which they felt able to voice 
their own concerns, and their ability to maintain connections with siblings and parents 
(wh en approp1iate). The parent interview protocol , which was sho1ter and more 

9 

10 

11 

Attorneys representing parents , DCF, and the guardian ad litem (GAL) . 

Staff from Child Family Connections , Family Preservation, Children' s Home Society, and nmtlegal 
staff from the GAL office. 

Children of five of the seventeen parents or guardians could not be interviewed. Three were on 
mnaway status, two were housed in distant juvenile detention centers, and one was unable to be 
located. 

12 Our original intent was lo interview fifty youth and parents based on a random sample drawn from the 
DCF adminis trative data. However, address data were available in the DCF administrative data for 
only 154 (58.6%) of the 236 youth in care as of the sampling date (November 2006). Further, based on 
returned mailings and follo w-up visits to alleged parent addresses, we ascertained that 64 ( 41.6%) of 
tJ1ese addresses were inconect or out of date. Exacerbating these difficulties was the fact tl1at, while 
Chapin Hall was attempting to locate parents. an 1mi'Jlown proportion of children changed placements. 
Attempts to obtain 11ew placement in.formation for these children from tl1e lead cltild welfarn agency 
(Child and Family ColUlections) were not successful until tl1e last weekend of interviewing. As a 
result, in addition to containing less than half the number of intended subj ects, tl1ere can be no 
expectation tJ1at tltis inter view pool is representative ofFCP-eligible youth. 
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structured than the youth interview, contained questions concenling parents' experiences 
and p erceptions of child protective services, their understanding of their dependency case 
plans, their ability and willingness to complete the conditions of their case plan , and their 
understanding of the Poster Children' s Project (see Appenclices Band C for y011th and 
parent interviev,1 protocols) . 
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FINDINGS 

Findings from the evaluation are presented in fom sections. TI1e first, which draws 
primarily from the informed pru.ticipant interviews, attempts to a1ticulate the perceptions 
of tl1e child welfare service and legal communities regarding FCP 's operative goals and 
tactics. The second section describes the rnsults from several different analyses of the 
impact of FCP representation, including those pe1taining to the timing of pennanency. 
The third section explores the fiscal implications of the impact findings. Finally, the 
findings from the qualitative interviews of youth and parents are described in the last 
section. 

Operative Strategies 

Infonned paiticipant interview subjects cited several activities as fonning the vanguard of 
FCP's effo1ts on b ehalf of the children it represents, including (1) the filing of legal 
motions, (2) the filing of tennination of parental 1i.gbts petitions and recrnitment of 
adoptive homes, (3) attendance at staffings and case plan meetings, and (4) service 
advocacy. The level of resources available to FCP and its ability to operate 
autonomou sly, free of the strict1ues of larger bureaucracies, were also often cited as 
defining attributes of FCP. 

Filing of Legal Motions and Status Checks 

The filin g of legal motions to compel action on the pa1t of another pa1ty, or for the 
purposes of discovery, was the most frequentl y cited tactic used by FCP. The majority o.f 
interview subjects recognized this as an attempt to move cases forward, and 
approximately a third noted some systemic problem tlrnt made such tactics necessary, 
including a lack of service resources, communication problems between opposing pmties, 
and high social service provider staff nunover. 

Opinions about the broader ramifications of filing motions seemed to fall along 
professional lines. While judges and attorneys viewed them as an approp1iate metl1od for 
"keep[ing] !lungs on track," social service providers tended to characterize them as 
distracting or disruptive, with one provider characterizing the filing of motions as, "an 
extreme waste of resources because now we have to deal with that instead of spending 
our time focusing on the kids." 

Using the court record review data, we compru.·ed the number of motions filed, the 
propo1tion granted, and the number of status checks for FCP and comparison children. 
After cont.rolling for the amount of time a case had been open, we found that the number 
of motions filed in cases in which PCP was involved was 46.5 percent higher than in 
cases involving compru.i.son children. The higher number of motions fil ed did not, 
however, lead to a greater propo1tion of motions being denied, which is what would have 
been expected were tb.e additional motions without merit. Finally, the number of status 
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checks (after controlling for time in care) was found to be 49.6 percent higher for FCP 
children than for comparison children. 13 

Termination of Parental Rights and Adoptive Home Recruitment 

Nearly half of the infonned pa.iticipant interview subjects cited the filing of tennination 
of parental 1igbts (TPR) petitions as a p1imary method used by FCP to initiate progress in 
children's legal cases. Interestingly, several subjects attributed FCP's perceived focus on 
TPR to a reduction in DCF legal staff in 2002-2003. 

As with the case of the filing of motions, opinions were sharpl y divided along 
professional lines. Some subjects expressed the view that FCP used TPR filings 
approp1iately and based decisions to proceed on a case-by-case basis, while others 
believed that TPR appeared to be FCP 's default strategy, especially for younger children. 
TI1e objections of the latter group of respondents concerning the u se of TPR often 
appeared to flow from broader reservations about what these respondents saw as FCP' s 
conceited pursuit of adoption. In t11e words of one social service provider: 

The dad's side of the family is se1iously neglected. They j11st want to msh 
to get the kid adopted. If it 's a little one and they're in a foster h ome, then 
you can prett y much guarantee that the child will be adopted. 

FCP ' effo1ts to identify adoptive homes al so elicited shaqJ responses and appeared to cast 
into shai1) relief divergent views about the me1its of conclllrent planning. On one hand, 
several Tespondenls saw FCP's effo1ts to identify adoptive homes p1ior to TPR as helpful 
and approp1iate. In the words of one attorney: 

People are focusing more on concun-ent planning. There' s kids in ca.re for 
t:\vo and a half yea.rs but agencies won 't sta1t recruiting an adoptive home 
until the appeal of TPR is settled. There .i s more inquiry about relatives 
now, visitations, early referrals, and better definitions of material breach 
[ of the conditions required for reunification]. 

Conversely, social service providers were more reticent about pre-TPR adoptive home 
recrnitment: 

[FCP is] very aggressive in pursuing TPR and getting kids adopted. They 
try to identify families who are willing to take children, families interested 
in adoption. I feel tl1ey do this often way too earl y in the life of a case, 
before TPR is even on the table, they try to .identify families. 

Undersco1ing the role of professional 01ientation in opinions about moving 
quickly to adoption, one social service provider used parental substance abuse as 
an example: 

13 Negative binomial regression models were used to test the significance of differences in the number of 
motions a11tl status checks. A two-sample test of proportions was used to test differences in the 
percentage of motions granted. 
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Tue person isn ' t going to get clean in 60 days. They don ' t h ave the abili ty 
to change that quickly. But that is what social work is abo11t, beLeving that 
people Cilll change. It doesn' t seem like Foster Children's Project really 
b elieves that people can change. If I were a parent coming in with a nice 
young baby, I'd be scared. If they don' t do the program 100 percent, they 
take the bab y. 

Regardless of the respondents' general views about the merits of moving to adoption 
earlier in the life of case, many acknmvledged that, where they thought adoption 
appropriate, FCP could be instrumental in both the filing of TPR and the identification of 
adoptive h omes. Reflecting some ambivalence about the personal ramifications of tJ1ese 
effo1ts, one social service provider stated: 

They can be a wonderful resource. It's a w01kload issue. \Ve just can 't do 
things as fast as tJ1ey can . Filing TPR and finding homes also. If they want 
a famil y to become licensed as foster family, then we have to check it out. 
Sometimes thi s creates more work and we get into conflict when \.Ve don' t 
move fast enough for them. 

As described in detail below, infonned pa1tici pants' perceptions of FCP as an effective 
advocate of more timely adoptions appears to be grounded in real differences in the rates 
of TPR and adoption, both of which were found to be higher for children represented b y 
FCP than for compari son children. 

Attendance at Staffings and Case Plan Meetings 

A number of infonned paiticipants observed that the point of depaiture for FCP's 
attempts to expedite permanency was their effo1ts to influence the nature of case pl ans 
and, in paiticular, the conditions required for reunification. To this encl, FCP permanency 
planners regularly attend staffings and case plan meetings. 

There was broad agreement among informed pa1ticipants that PCP advocates for case 
plans with sh orter time frames and well-defined conditions for mate1ial breach. Further, a 
majority of respondents tied these efforts to one of several specific consequences for FCP 
children and their parents, including earlier f01m al assessment of case progress, creation 
of higher stakes for n oncompliance, and the circumscription of grounds on which the 
tennination of parental 1ights can be contested. 

Service Advocacy 

Most informed pa1ticipants acknowledged that PCP was an aggressive advocate for 
senrjces for the children jt represented, with several respondents invoking the example of 
services intended to ensure placement stability. A number of respondents also desc1i bed 
effo1ts on the part of PCP to advocate for services for parents. The intent of this 
advocacy, h owever, was percei ved more narrowly, with several respondents empbasjzing 
h s probative nature: 
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[FCP] ends 11p making a lot of refen als for services. [They] hire a lot of 
expe1ts. [They] 11sually do this when [they] are going for TPR. [They] 
don 't want to wait for a psychological evaluation of the parents so [they] 
hire expe1ts. TI1e system won 't approve psychological evaluations right 
away. [FCP] can ' t file TPR until the opinion comes through. If [they] do 
it, it will take at least 2 months off the case time.14 

Of note was the trepidation ·with which some respondents accepted FCP' s assistance in 
accessing services for their clients. One attorney stated: 

FCP can assist me in getting services fastel' for my clients. Iri some 
instances, it requires more work on my pa1t because once FCP has decided 
which way they want i t to go, 1 have to work doubly hard to keep the 
steam roller (meaning TPR) from rolling them [parents] over. 

Organizational Resources and Operational Autonomy 

Many respondents atuibuted FCP's effecti veness to the level of resources at its disposal , 
including the expe1tise and dedication of its staff, and its ability to cultivate connections 
,:vith community organizations and the judiciary. Several respondents took note of FCP 's 
operational autonomy, which one respondent contrasted to the "bureaucratic and 
political" hierarchy under which DCF must operate. A juvenile co111t judge stated: 

[FCP] can find Cl'eati ve solutions [because J they are not given a handbook 
that says, for thi s problem you have to do this procedure. They can look 
more globally at an issue. 

14 The wording of this statement has been changed in order to conceal the identity of the respondent. 
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Program hnpact 

In the following section, findings regarding the impact of FCP with resp ect to the timing 
of pennanency and legal milestones are described. In brief, children represented by FCP 
were found to exit to permanency faster than comp,U'ison children. 15 The balance of this 
effect appears to be attributable to much higher rates of adoption and long-tetm custody 
among FCP children. In turn, higher rates of adoption among FCP children appear to be a 
function of much higher rates of TPR, with no difference observed in the timi11 g of 
adoption finalization. 

Permanency 

Analyses. Separate analyses were conducted based on the DCF and comt record review 
samples . This was done for several reasons. Fu-st, although the sample based on the DCF 
administrative data is larger (N = 1,333), a broader mrny of data elements are available 
for the subj ects in the comt record reviev,1 sample. Second, as described above, the 
selection criteria were slightly different for each sample, and as a result, there were some 
differences in the distribution of exit types across samples. For instance, accordi11g to the 

Table 3. Exit Destinations by Sub-Sample aml Data Source 

E}..it Type 

Pennanency 
Reunification 

Adoption 
Long-tenn 

custody/ 
guardianship 

Emancipation 

Pre-adjudication 

Unexplained/other 

Censoredt 

Total 

DCF Adm.in. Data 
Sample 

(N = 1,333) 
Exit per 

DCF llata 
Freq. (%) 

827 
458 

270 

99 
2 

4 

500 

(62.0) 
(34.4) 

(20.3) 

(7.4) 

(0.2) 

(0.3) 
(37.5) ___ ,_, _____ --· ---· -

1,333 (100.0) 

't Still in care at the time the data were obtained. 

Court Record Sample 

(N=804) 
Exit per 

DCF data 
Freq. (%) 

672 

412 

137 

123 

19 

2 

111 

804 

(83.6) 

(5 1..2) 

(17.0) 

(15.3) 

(2.4) 

(0.2) 

(13.8) 

(100.0) 

Exit per 
court record data 
Freq. (%) 

585 
277 
135 

201 
22 
21 

1 

132 

80-t 

(72.8) 

(34.5) 

(16.8) 

(25.0) 

(2.7) 
(2.6) 

(1.6) 

(16.4) 

(100.0) 

15 The impact ofFCP representation was based on a comparison ofFCP children with children precluded 
from receiving FCP assistance because of a legal conflict (see "Sample and Data Sources" section 
above). 
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discharge codes in the DCF administrative data, approximately two-thirds (62.0%) of the 
1,333 children in the DCF administrative data sample exited to permanency, with more 
than half of them exiting via reunification (Table 3). Among the 804 children jn the 
juvenile court record review sample, however, 83.6 percent exited to pe1manency, 
according to the discharge codes in the DCF administrative data (Table 3). 

The most important reason for conducting separate analyses, however, was that the DCF 
discharge codes differed, in many cases, from the exit type classifications derived from 
the comt record review. For example, a larger percentage of children appear to have 
exited to reunification (51.2% ), and a 10\,ver percentage to long-tenn custody or 
guardianship (15.3%) (Table 3), according to the DCF data, when compared with the 
percentages of children coded similarly in the juvenile cou1t records (reunification, 
34.5%; long-tem1 custody or guardianship, 25.0%) (see Table 3).16 Overall , exit types for 
75.2 percent (605) of the juvenile cou1t record review sample were coded similarly in the 
DCF data and juvenile cou1t records. 

Statistical Methodology. In the following analyses, we have employed a class of 
statistical models known as hazard models, which have been developed for the specific 
purpose of analyzing event rates over time. The parameter of interest in the models 
presented here is the hazard ratio, which describes the proportional increase or decrease 
in the rate of each pe1manency type associated with a unit shift in the va1iable of interest, 
net of the effects of all other included variables. 17 For nonnume1ic vaiiables such as race, 
the estimated effect describes the difference in the permanency rate in relation to a 
reference category, and for numeric va1iables such as age, the estimated effect describes 
the change in the permanency rate associated with a 1-unit increase in the va1iab]e of 
interest. Values greater than 1 denote an increase , and values less than 1 denote a 
decrease. 18 

Impact of FCP Representation 

In general, children represented by FCP were found to have a significantly higher rate of 
exit to pemrnnency than comparison children (i.e., children not served by FCP b ecause of 
a legal conflict [see above]). Specifically, in the analyses based on DCF administrative 
data and coUit record revjews, respectively, FCP children exited to permanency at rates 
1.38 and 1.59 times higher than comparison children (Table 4). Most of this difference, 
however, appears to be a function of much higher rates of adoption 19 and long-te1m 

16 These differences are likely due to a combination of factors, inc luding data entry errors and differenc es 
in how specific outcomes are defined. For instance, a transfer of custody to a noncustodial parent 
might be classified as a reunification by a child welfare agency, while the juvenile cowt might classify 
it as a transfer of long-term custody. 

17 

13 

19 

In these models, the rate of exit is measured from the point in fune a child is removed and placed in 
care (i.e., sh elter) . 

In addition to a variable indicating whether or not a child was represented by FCP, a number of other 
control variables were included in the models described below (see Table 5). 

Adoption or guardiansl1ip. 
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custody among PCP children , with PCP children experiencing these exits at rates 
between 1.73 and 3.53 times as great as compari son children (fable 4). 

Interestingly, the higher rates of adoption and Jong-term custody expe1ienced by FCP 
children were not found to be offset by significantly lower rates of reunification. 1bis is 
of note because, were it the case that FCP was pursuing adoption or long-tenn custody in 
lieu. ~f reunification, we would expect to see significantly lower rates of reunifi cation 
among FCP children. In these anal yses, however, no significant differences in 
reunifi cation rates were found. 

Table 4. Multivariate Hazard Models of Permanency : FCP Participation 

Outcome 

Permanency (any) 

Adoption or guardianship 

Long-tenn custody 

Reunification 

*** p < 0.001, ** p < 0.01, * p < 0.05. 

Acbnin. Data Sample 

Hazard 
Ratio 

** 

Sig. 

1.38 

2.77 *** 
3.53 ** 
1.02 

Court Record 
Review Sample 

Hazanl 
Ratio 

Sig. 

1.59 ** 
2.94 ** 
1.73 * 
1.23 

The finding that FCP representation was not associated with an increase in the rate of 
reunification i s not su11_Jrising. In brief , the realization of r eunification requires a 
mitigation of the risk that 01iginally Jed to a child 's removal. Although FCP can ask the 
cou1t to reevaluate wh ether this risk persists, and to order the provision of services, the 
extent to which FCP is able to work directly with pa.rents is often ci.rcumsc1ibed b y 
prohibitions on contact with parents b y their attorneys. Thus, in many cases, FCP' s 
effmts may b e limited to infonning and expediting the legal deci sion-making process. 
However, as found elsewhere (Courtney & Blakey, 2003) , these types of effo1ts may be 
less effective with regan l to reunification than with adoption and related outcomes. 

Impact of Other Predictors 

Child Age. Although not affecting the timing of pe1manency generally, age does appear 
to predict fue type of exjt that children expe1ience. For instance, with each additional year 
of age, the rate of exit to adoption or long-tenn custody for children in the comt record 
review sample decreased b y 22 percent (hazard ratio = 0.78 times) (Table 5). Conversel y, 
w jt]1 each addjti ona1 year of age, the rate reunification increased b y 12 percent (hazard 
ratio= 1.10) (Table 5). 

Several informed pa1tici pant interview subjects expressed a b elief that FCP was 
particularl y effective with older children, especially with respect to adoption and long
teim custody. To test this h ypothesis, separate estimates of the relationship between FCP 
representation and the rate of adoption or long-term custody were obtained for four 
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Table 5. Multivariate Hazarcl Models of Pcrmanenc_y: Ot11er Predictors 

Permanency (Any) 

DCF Ct. Rec. 

Adoption/ 
G uardianshi.e_ 

DCF Ct. Rec. 

Long-term Custody Remrlfi.cation 

DCF Ct. Rec. DCF Ct. Rec. 
Ad.min. Review Admin. Review Admin. Review Admin. Review 

I-LR. Sig. H.R. Sig. H.R. Sig. H.R. Sig. H.R. Sig. H.R. Sig. H.R. Sig. H.R. Sig. 

Age 

Female (vs. maJe) 

Race/ethnicity 
Af1ic. Amer./Black 
Hispanic 
Other 

Sibling status 
Siblings in care 
Co-placement 

Placed w/some 
Placed w/all 

Care history 
Subsequent care spelJ 
1 + Prior placements 

0.98 1.04 

1.09 

0.92 
0.98 

1.01 

0.73 
1.21 

0.47*** 
0.78** 

1.07 

0.80 
0.56 

1.56 

0.43 
1.36 

0.29** 
0.67* 

***p < 0.001, *""p < 0.01, * p < 0.05. H.R., hazard ratio. 

0.86*** 

1.1 2 

0.53*** 
1.00 

0.74* 

0.51 
1.37 

0.68 
0.85 

0.78*** 

0.87 

0.33*** 
1.90 

0.47* 

0.83 
1.19 

0.76 
0.67 

1.05 

0.83 

2.47*** 
1.30 

0.33* 

1.35 
1.04 

0.25* 
0.61* 

(Note: Table continued on next page.) 

0.92 

3.12** 

0.75 
0.34 

0.53* 

0.53 
1.52 

0.22 
1.12 

1.03* 

1.12 

1.04 
0.91 

1.25 

0.73 
1. 17 

0.51 ** 
0.75** 

1.12*** 

0.86 

0.94 
0.34* 

2.78* 

0.43 
1.52 

0.18** 
0.54* 
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Table 5 (cont'd). Multivariate Hazard Moclcls of Pennanency: Other Predictors 

Permanence (Any) 
Adoption/ 

G uardiansltle 
Long-term Custody 

DCF Ct. Rec. DCF Ct. Rec. DCF Ct. Rec. 
Ad.min. Review Admin. Review Aclmin. Review 

H.R. Sig. H.R. Sig. H.R. Sig. H.R. Sig. H.R. Sig. H.R. Sig. 

Guardian ad !item 
appointment 

- 0.88 
- 0.80 1.17 

Entry cohort (vs. 2003) 
2001 0.68*** 0.68 0.78 0.13*** 1.43 0.16* 

2002 1.07 1.13 0.67* 0.17*** 2.04 0.20** 

2004 0.70** 0.46** 0.65* 0.67 2.20* 0.45 

2005 0.58*** - 0.39*** - 1.52 

***p < 0.001, **p < 0.01, * p < 0.05. H.R., hazard ratio. 

Reunification 

DCF Ct. Rec. 
Adm.in. Review 

H.R. Sig. H.R. Sig. 

- 1.04 

0.49*** 0.82 
1.18 2.44* 
0.58*** 0.41 * 
0.62** 
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different age gronps.20 Interestingl y, the relati ve difference in the rate of adoption or 
long-term custody benveen FCP and comparison children was found to be bjgher for 
children between the ages of 4 and 7 (4.25) , and for children between 1 and 3 years old 
(3 .65), than it was for infants (2.08) (Figure 1). 

Figure 1. Hazard of Adoption/Long-Term Custody by Age Group 

4.26** 

3.65** 

2.08 

Less than 1 1 to 3 4 to 7 8 and older 

Child Age 

Note: Shaded bars represent significant results. *** p < 0.001, ** p < 0.01, * p < 0.05 . 

Child Race/Ethnicity. The rate of adoption or long-term custody was found to be 
between 47 and 67 percent lower for Af1ican American than white children (Table 5). 
Conversely, the rate of reunification was not found to be significantly different for 
African American children (Table 5). Results concerning children categorized as 
Hispanic or other were mixed, however. 

Sibling Status. The findings regarding the presence of siblings in care and the effects of 
co-placement with siblings were mixed. Children with one or more siblings in care were 
found to have lower rates of adoption or long-tenn custody (0.33 to 0.74) than children 
wh o did not have siblings in care (Table 5). Contrary to expectations (e.g., Sblonsky et 
al., 2005), children with siblings exited to reunification at a higher rate than children 
without siblings, according to the analyses conducted on the cou1t record review sample 
(Table 5); however , no significant association was found with the DCF data sample. As a 
result, the presence of siblings in care did not significantly affect the rate of overall 

20 The model was stratified by age group, and separate estimates of the effect of FCP were estimated for 
each stratum. Otl1er predictors in 1he model were constrained to be equal across strata. 
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pennanence. Finally, co-placement with some or all of a child's siblings was not found to 
significantl y affect the rate of reunification, adoption , or long-term custody. 

Substitute Care Experience. Children who had a substitute care spell prior to their 
current stay in care had significantly lower rates of reunification and overall permanence 
than children who were in their first care spell (fable 5). Similarly, children who had had 
one or more prior placements virere found to have a lower rate of reunification (0.54 to 
0.75), and as a result, a lower rate of exit to permanency (0.67 to 0.78) . 

Controls. In general , the timing of permanency was not found to differ significantly for 
cases appearing before different juvenile court judges, save for a higher rate of adoption 
associated with one judge in partic11lar (results not shown).21 Assignment of a guardian 
ad litem (as recorded in the juvenile cou1t record) did not po1tencl significant differences 
in the rate of likelihood of any outcomes considered here (Table 5). Finally, there appear 
to have been significant changes in the rate of permanency since Jul y 2001, with the rates 
of exit significantly higher for children entering care in 2002 and 2003 tl1an children 
entering in 2001 or in 2004 and 2005 (Table 5). In the main, this rise and fall in the rate 
of pe1manency appears Lo reflect a 1ise and fall in the rate of reunification (Table 5). 

Ti.ming of Legal Milestones 

The transition to pe1m anency requires the achievement of one or more inlennecliate legal 
milestones. For instance, after a child is adjudicated as dependent, the comt must approve 
a case plan, and for those children moving toward adoption, parental rights must be 
lemunated before finalization. TI1e timing of these .LU.ilestOJ1es is important, not only 
because they can infonn our understanding of the differences in permanency rates 
described above, but also because they can signify impo1tant changes of status in their 
own right. For example, the dusation between te1mination of parental rights and 
fornlization, while contributing to the overall timing of adoption, is also imp01taut 
because it i s clming that pe1iod that a child is, effectively, a ward of the state. 

Using tl1e same metl1oclological approach used to examine differences in the rates of 
permanency (described above), we estimated hazard models for several different 
transitions. In pa1ticular, using data obtaine.d for the review of comt records, we were 
able to examine the association between FCP representation and the time between (1) 
adjudication of the dependency petition and case plan approval , (2) case plan approval 
and pe1manency, (3) case plan approval and TPR, and (4) TPR and adoption finalization. 

Initial Remo11al to Permanency. Wh en the transition from initial removal to permanency 
is disaggregated iI1to transitions between initial removal, adjudication, case plan 
approval, and permanency, it becomes clear that the higher rate of pennanency ob served 
for PCP children (described above) was a :function of differences in timing subsequent to 
case plan approval. Specifically, altl10ugh there were no statisticall y significant 

21 Although earlier specifications of these models included J)residing judge in a set of indicator variables, 
models stratified by presiding judge vrovided a much better fit to the data. This specification allowed 
us to account for the similarities (i.e. , dependence) in hazards that likely ex.is t for children appearing 
before the same judge, witl10ut exp licitly estimating U1e <lifference in hazards. 
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differences in tJ1e timing between removal and adjudicati011, and adjudication and case 
plan approval, FCP children were found to have moved from case plan approval to 
pennanency at approximately t'.vice the rate (2.01) of comparison children (top panel of 
Figure 2). 

Case Plan Approval to Competing Permanency Exits. Consistent with the findings 
described earlier, FCP children 'vvere found to transition between case plan approval and 
adoption and long-tenn custody at higher rates (adoption, 3.72; long-term custody, 2.73) 
than comprui. son children. However, when we consider the timing between case plan 
approval and pe1manency, versus the timing between removal and reunification (as was 
done in the analyses descr:ibed earlier), we also find that FCP children transition to 
reunification at a higher rate (1.72) than comparison children (middle panel of Figure 2). 
The reason tlJat this does not also serve to significantly sh01ten the time between removal 
and return home is probably the fact fuat, because reunifications tend to occur earlier in 
children's care spells, the pe1i.od subsequent to case plan approval constitutes a 
significantly smaller share of the overall time in care for these children than it does for 
children who exit to adoption. Thus, alfuough FCP representation is associated with a 
faster completion of tbis specific leg of the overall transition to reunification, it is not 
pronounced enough to effect a significant difference in the rate of reunification from the 
point in time a child enters care. 

Case Plan Approl'al to TPR and Adoption. The observed difference in tl1e rates of 
adoption for FCP and compa1i.son children appears to be primaii.ly a function of a 
significant difference in the timing betw een case plan approval and termination of 
parental rights. Specifically, FCP children were found to transition between case plan 
approval and TPR at almost 4 times (3.97) the rate of comparison children, but they were 
not found to move from TPR to adoption finalization at a rate significantly different tban 
fuat observed for comparison children (bottom panel of Figure 2). The latter finding may 
represent fue confluence of nvo distinct phenomena. In brief , according to several 
infonned participant interview subjects, child welfare agencies in Palm Beach do not 
pursue "legal risk" adoptive placements, tl1at is, placements in pre-adoptive homes p1ior 
to TPR. As a result, the time between TPR and finali zation likely reflects the time 
required to locate adoptive placements. Thus, tl1e fact that FCP yields faster transitions 
between case plan approval and TPR but does not affect the timing bet\veen TPR and 
finalization suggests that adoptive borne recruitment may be an area in which FCP has 
only limited impact. 

Re-entry into Care 

Several informed pa1iicipant interview subjects expressed the view that FCP's effo1ts to 
move children towm·d adoption produced tenuous adoption matches tliat were more prone 
to disruption or dissolution. Unfortunately, the number (n = 5) of adoption dissolutions 
(i.e., post-fin alization removals) and limitations in the DCF data precluded analysis of 
eifuer type of event. Sufficient data were available, hmvever, to allow for the estimation 
of hazard models of post-reunification reentry. No differences in rates of reentry between 
FCP and compari son children were found. 
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Figure 2. FCP Hazarcl Ratios for Transitions Between Legal Milestones 
and Permanency 

A. Physical Custody to (Any) Permanency 

B. Case Plan Approval to Competing Pe1111anency Exits 

C. Case Plan Approval to TPR to Adoption 

*** p < 0.001, ** p < 0.01, * p < 0.05. 
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Fiscal Im11lications 

Using the results from the statistical models discussed above, we can estimate bow the 
observed differences in permanency rates betv,,een FCP and comparison children translate 
into differences in the level of several identifiable costs, including those associated with 
the provision of children's basic care and FCP represenlation. 

At the outset, it is impo1tant to acknowledge that our estimates pe1tain only to a subset of 
costs and, as a result, do not allow us to draw conclusions about the overall fiscal impact 
of PCP. Indeed, data pe1taining to the costs of several potentially imp01tant items, 
including the provision of nonplacement services, as well as an y differences in the level 
of effo1t on the pa1t of case m anagers and DCF legal staff associated with PCP 
involvement, were not available. 

As described in detail following, the estimated program costs for FCP are not entirely 
offsel by the estimated reduction in costs of substitute care and case management that 
accrue from the sh01ter care spells experienced b y FCP children. Neve1theless, the net 
cost of FCP associated with each additional clay of pennanency was estimated to be as 
low as $32 per clay. 

Cost Elements 

Children's Basic Care. The cost of providing for children ' s basic care was calculated by 
summing the estimated costs of ( 1) providing substitute care and (2) maintaining subsidy
eligible post-pe1manency placements (i.e .. adoptions and long-te1m custody 
auangements). In calculating the former (i. e. , pre-pennanency care), we included 
estimates of the (1) average substitute care board rate for children in this sample ($31.10 
per da y)22 and (2) per-child monthly rate paid to case management agencies b y the lead 
child welfare agency in Palm Beach, Child and Family Connections ($15 per day for 
children 12 and younger, $17 per day for children 13 and older). In calculating the cost of 
subsidy-eligible post-pennanency placements (i.e., post-pennanency care), no case 
management costs were included. Subsidy rates for adoption and long-te1m custody were 
assumed to equal, respectively, 80 and 70 percent of the state average foster home board 
rate ($9.20 per day for adoptions and $8.05 per day for custody arrangements). 23 Finally, 
an additional one-time subsidy of $1,000 was assumed for children exiting to adoption. 

FCP Representatioll. The cost of PCP representation was calculated b y dividing FCP's 
FY 2007 budget ($1.7 million) by aggregate staff attorney caseloads. Those caseloads 
were calculated b y multiplying the number of PCP staff attorneys (10) b y the PCP target 
caseload of 35 children per attorney and then multiplying this number b y 365. The 
resulting figure ($13.31) represents an estimate of d1e daily per-child cost associated with 
FCP representation. 

22 Daily per-cJuld average based on a combination ofDCF administrative placement data and board rate 
estimates provided by CFC. 

23 Florida Atlmi.nist:rative Codes 65C-1 6.013(7) and 65C-24.012(4). 
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Estimation of Aggregate Costs 

Aggregate cost estimates for FCP and comparison children were calculated by 
multiplying the estimates of the daily costs of children's basic care and FCP 
representation (described above) by the accumulated number of substit11te care and post
pe1manency days for FCP and comparison children. 

Number of Care and Post-Permanency Days. Using the model-based estimates of the 
propo1tion of children exiting to pennanency, we calculated the accumulated number of 
pre-pe1manency days per 100 children. For example, among an average cohort of 100 
FCP children, the estimated accumulated number of pre-permanency days within 3 years 
of entry equaled 45,391 , wh ereas for an average coh o1t of 100 comparison children, 
estimated pre-permanency days eq11aled 54,221 (Figure 3). TI1e fact that the total number 
of estimated pre-pe1manency days for comparison children exceeds that for FCP children 
reflects the finding that compari son children exited to permanency more slow 1 y. 
Similarly, ,.ve calculated the accumulated number of post-pe1manency days, defined here 
as the accumulated number of subsidy-eligible post-pe1manency (e.g., adoption , long
te1m custody) placement days. Reflecting the finding that FCP children exited to 
adoption and long-term custody at a higher rate than comparison children , the estimated 
aggregate number of post-permanency clays per 100 children was also larger for FCP 
(13,38 1) than for compa1ison children (7,125) (Figure 3). 

Figure 3. Estimated Aggregate Pre- and Post-Permanency Days 
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Aggregate Cost of Childreu 's Basic Care . Toe last step in calculating the aggregate cost 
of providing for children 's basic care was to multiply the accumulated number of pre
permanency and post-pennanency days by the estimated daily costs of each. As would be 
expected, the estimated cost of pre-permanency care is lower, and the cost of post
permanency is higher, for FCP children than for comparison children. F or instance, 3 
years after entry to care, the estimated cost of care ($2,059,390) for 100 FCP children 
was 83.7 percent of the estimated cost for 100 comparison children ($2,460,024), while 
the cost of post-pem1anency ($ 179,453) was 78 .4 percent higher than th at for compa1ison 
children ($100,605). Of course, for both FCP and compa1ison children , the estimated cost 
of substit11te care far exceeded that of post-permanency and, as a result, the overall 
estimated cost of care (both pre- and post-permanency) was higher for comparison 
children than for FCP children (Figm c 4) . 

Figure 4. Estimated Aggregate Cost of Pre- and Post-Permanency Care and 
FCP Representation 
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Cost of rm Extra Day of Permanency . As a final exercise, we can obtain an estimate of 
the net cost of FCP associated with each additional day of permanency by dividing 
aggregate cost of FCP b y the difference in the number of pre-pennanency days for FCP 
and comparison children. For jnstance, b y 3 years after entry to care, the total 
accumulated cost of FCP for 100 childmn is estinrnted to equal $604,029. Dividing this 
by the estimated difference in accu1m1lated pre-permanency days (8,830 = 54 ,221 -
45,391), we obtain a gross "p1ice" for each additional day of pe1manency of $68.4 1. If 
we take into consideration the lower accumulated cost of care associate.cl with FCP 
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($321,814 = $2,560,628 - $2,238,844), the cost for each additional day of permanency 
decreases to about $32 per day ($3 1.96 = ($604,029- $321,8 14)/8,830. 
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Qualitative Interviews of Youth and Parents 

Sem.i-strnclured qualitative interviews were conducted with twenty-one youth and 
seventeen parents or guardians. Interview content focused on respondents' understanding 
and inte1vretation of cmut events and decisions. Copies of the youth and parent interview 
protocols can be found in Appendices B and C, respectively. 

One of the 01iginal goals of these interviews was to develop an understanding of h ow the 
experiences and perceptions of FCP and comparison children may have differed. 
However, because of difficulties in obtaining cunent addresses for study subjects, 
including children, we do not believe that the final sample is representative of FCP and 
comparison cases. As a result, v,1e also do not b elieve that a compaiison of interview 
responses would lead to valid inferences about the relationship between FCP 
representation and the experiences and perceptions of children and parents. 

Consequently, in the interview analyses no attempt was made to differentiate between 
FCP and comparison cases. Thus, all of the results presented should be understood as a 
reflection of the experiences and perceptions of both FCP and comparison children and 
parents. 

Youth Interviews 

The sampl e of youth interview respondents consisted of a mix of FCP (n = 7) and non
FCP (n = 14) clients (Table 2) . Most youth were male (8 1.0%), and either African 

Table 6. Youth Interview Subjects 
Characteristic 

PCP 

Age (in years) 

Gender 
Female 
Male 

Race/ethnicity 
Afric. Amer. /black 
White 
Other 

Time in care (in months) 

Care status 
Still in care 
Exited 

Reunified 
Adopted/long-tem1 cu stody 
Emancipated 

S.D., standard deviatioIL 

(N = 21) 
Freq. (% )/lVIean (SD) 

7 (33.3) 

14.7 (2. 1) 

4 (19.0) 
17 (81.0) 

12 (57. 1) 
8 (38 .1) 
1 (4.8) 

7 .1 (5.2) 

12 (57 .1 ) 
9 (42.9) 
4 (19.0) 
1 (4.8) 
4 (19.0) 
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American (57.1 %) or white (38. 1 %). The average time youth had spent in care was 7.1 
months, with ab011t half (57%) still in care at the time of the inter view. Of those who had 
left care, most had been emancipated (n = 4) or returned home (n = 4). 

Emotions Elicited by Court Attendance. Youth vi1ho had recently anended a cou1t 
hearing (n = 16) tended to recall feelings of anxiety during the time leading up to their 
hearing. Por example, when asked about how he felt before his last appearance, one 
youth responded: 

Kind of nervous ... 'cause I didn' t know where I was going or what I was 
doing ... just anxious to see what be [judge] was going to say. I was j11st 
h oping they was going to let me go home, that' s all 

Several youth also described feelings of anger elicited by the occurrence of specific 
events during tl1eir last beming. As a potent reminder of the exposure children face vvh.ile 
witnessing colllt proceedings, one youth described bow sh e felt du1ing a heating in which 
her father testified about h er mother: 

I feel ... I just felt bad. 'Cause, I don 't know, just li stening to those lies 
that my dad was saying. Knowing that my mamma do for me ... and do 
1igbt by me. 

Frustrations about the perceived capriciousness of cou1t decisions were also evident in 
tl1e responses of a number of youth. For iQstance, ,vhen asked about how she felt about 
the "cou1t process," one youth explained: 

Court process'? A lot of pain. 'Cau se one moment they say you going 
home and the next they say you're going som ev,,h ere else. And maybe the 
next you might never see your family again. It ' s a drag, a drag. 

Sense of Exclusion a11cl Lack of Control. Most youth repo1ted that they felt that they had 
little control over tl1e di sposition of their j11venile coUit cases. Remarking about a recent 
comt decisi on , a hint of fatalism was evident in the statement of one young man: 

I don 't know. I just. ... I don ' t know. I try notto think ab011t it that much 
'cause, like . .. what can I do? I just live clay by day. 

TI1is is n ot to say, hov,,ever, that youth were not interested in having a voice in the 
decision s about tl1eir juvenile cou1t cases. Indeed, a number of youth expressed the b elief 
that they bad the right to do so. In the following exchange with an interviewer, one youth 
expressed this sentiment in no unce1tain tenns: 

Youth: I don't know but, if they trying to find out what' s best for me, they 
sh ould ask me wh at I think and then go on and do what they think. 

In te1'Jiewer: So .. . your opinion is that you should b e deciding what is 
best for you '? 
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Yourh: No, my opinion is that they should ask me and then go on from 
there. 

Court Attendance and Understandi1lg of Legal and Permanency Status. Youth who bad 
recently attended a comt heating were generally, but not always, able to provide fuller 
descriptions of their legal status and the decisions that had been made on their behalf. 
Indeed, as the following exchange illustrates, legal proceedings may often seem abstmse, 
even to youth who pa1ticipate. 

Interviewer: What did they talk ab out [in cmut]? 

Youth: They used a lot of big words. 

Interviewer: You didn' t underntand? 

Youth: Yeah, I wasn 't really paying attention to what they were saying 
'cause ... well I was, but I cmildn'treally understand whattheyv-1as 
talking about. They were saying something about what's happening or 
something like that. About what 's going on. 

Someone to H elp Understand. For many youth, having an adult advocate with them in 
cou1t seemed to alleviate the mystery and anxiety associated with the cou1t process. As 
one youth described, the simple act of explaining the puqJose of a court heaii.ng can be 
very helpful: 

Youth: I told him that I don 't like going to court and he was like, "It's 
nothing to be nervou s about. You ain' t going to jail or nothing like that. 
You 're just going to get put in a foster home or whatever." And then he 
was like, "Just go in there. Just act nom1al, like act yourself." Stuff like 
that. 

Interviewer: Diel he help yon relax a little bit? 

Youth: Yeah, 'cause I was like, real tense when he told me I was going to 
comt. But, he helped me with that. 

\\Then asked to identify the adults wh o had helped them the most in comt, youth cited a 
variety of individuals, including their attorneys, guru-dians ad lit em, or the juvenile judge. 
The majority of youth, however, identified their child welfare agency caseworker as the 
person who had "h elped them the most." When asked wl1y be had chosen his caseworker, 
one youth replied , '"Cause, sh e's like the main person stressing, like really, really 
stressing." 

Also, it was striking how often youth expressed the belief tl1at most of th e adults 
associated with their child welfru·e and juvenile comt cases were making a genuine 
attempt to try to ascert ain what was in youth's best interest. One youth who had been in 
cru·e for several years said: 
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Who tried to help me? Everybody, even though their opinion is not the 
same as mine. I mean that 's theis opinion of what they think is best and I 
got my opinion of what I thi.nk is best but basically, I think they all trying 
to find out what 's best .. . for me, I mean. 

Finally, for many youth, being able to talk about the expe1iences they had in colllt 
·with their siblings helped youth to understand, and reconcile themselves to, their 
expe1iences in couit. As one youth explained, the absence of siblings was acutely 
felt after court appea.nrnces: 

You.th: Well, at first ... when we first got there we were in the same hou se, 
and I went to colllt with them. But then after that I moved ... they moved 
me to another h ouse after that and I ain' t seen them. 

Interviewer: Was that hard, I mean difficult for you? 

Youth: Yeah. I got to talk to them on the phone sometimes, when Lhey 
would call, but I ain't got to see them. I was by myself. You know, I 
wasn't . . . couldn' t talk to no one after I talked to the judge. 

Parent Interviews 

Enormity of the Task at Hand. A theme to which many parents returned to repeatedly 
during their interview was the enonnity of th e task confronting them. Evidence to thi s 
effect \Vas provided in the form of lists of disparate requirements for the return of their 
children that many parents provided. One typical response included requirements for drng 
testing, employment, and pa1ticipation in a domestic violence program. 

I had to give fifteen consecutive negative drug tests. I had to complete 
parenting c1ass. I had no money, m y car was in tl1e pound, my house was 
about to get foreclosed on. I had to get a job and work full-time, have 
verifiable income, emoll in the Safety Net program for domestic violence 
with me and my children. I was airnsted for a DUI, so I bad to be to coUit 
almost once a week for the first 5 months. 

A number of parents also desc1ibed perceived obstacles created b y tl1eir caseworker, the 
juvenile cmut, and (most often) children 's substitute caregivers. A pa1ticularly sore point 
for parents was when they perceived that caregivers were attempting to meter their 
contac t with their children. One parent stated: 

I mean I was fighting everybody the whole way. I was fi gl1ting with DCF. 
I was fi ghting the foster mother who took care of my children. She told 
my caseworker that, 'TU do anything to help L---." Well, once my kids 
went to her h ouse in -------, she ,vouldn' t b1ing tl1 em to see me, even with 
supervised visits I bad. I would call my casewo1ker and say, "I don 't care 
if I h ave to meet my children at a DCF office." She would call and cancel 
the appointment she made with me because it was going to rain or 
something on her car broke. She made a million excuses. 
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Case Plans as "Trap Doors." 111ere was also a common perception that the case plans 
adopted by the juvenile con1t ,.vere designed to thwart parents' effo1ts to be reunified with 
their children. Recounting a conversation she had with h er child's father, one mou1er 
characterized this effo1t as rather ove1t: 

They make it almost impossible. I did everything they asked. I spoke to 
my daughter ' s father yesterday and 11e said to me, "Well , DCF told me 
you '11 never be able to do any of thi s st11ff anyway." And I said, "Well, 
why not'?" And DCF, one of the caseworkers, told him, "Because nobody 
ever completes it. They always end up getting high or drunk." Well, i t's 
because they make it almost impossible to complete. 

Even where parents did not perceive deliberate attempts to unden:nine them, several 
complained that case plans were i1Televant or immutable. One parent who had 
successfull y regained cu stody of her child said: 

But instead for them to agree that they do wrong they let you go, like, step 
b y step. Follow their own rules, just to make themselves look better. 

For some parents, these perceptions translated into a sense of resignation and bittemess. 
In the words of a mother of a youth who had been in care for several years: 

He's there until he's 18, whether or not I complete that b---- or not. In a 
way, it 's beyond unreasonabl e. Because why should I keep working 
knowing I'll never be able to bring my son home? Why bother? I made the 
choice wh en they told me, and that should be the end of it. Why keep 
going through this s--- with my kid? I like seeing my kid , which is why 
they did terminate my rights. 

Finally, a number of parents expressed disappointment in the level and effectiveness of 
the S11ppo1t they or their children had received while in care. One parent of two troubled 
adolescents put it this way: 

They've b een in the system now for close to 4 years mid neither kid is any 
better than they were before. There's no improvement in 4 years with 
either kid. Now there' s got to be something wrong with tJ1e system. 
Psychiatiists, with the pills and the psychologists and all of this nonsense, 
no improvement with either kid at all. 
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CONCLUSION 

Impact on Permanency 

Representation b y FCP appears to affect the timing of pemianency in a fairly specific 
manner, with the lion' s share of the impact occun-ing subsequent to case plan approval. In 
the case of adoption and long-le1m custody, this translates into faster overall transitions 
between initiaJ removal and exit to permanency. In the case of reunification, h owever, the 
acceleration expe1ienced subseque11t to case plan approval does not serve to significantly 
sh orten the time between removal and return home. Peihaps more impo1tant, however, is 
that PCP representation was not found to be associated with a commensurate reduction in 
the rate of reunification. TI1is is of note because it suggests that FCP's success with 
regard to adoption is not dependent upon lower rates of reunification. 

FCP Program Elements and Permanency 

Several operational activities-including filing motions and status checks, making 
service refe1rnls, initiating TPR proceedings, and careful attention to the content of case 
plans-were cited by i~fom1ed paiticipant interview subjects as defining el ements of 
FCP. Although, given the available data, we cannot determine the pa11icular relationship 
that each of these has with the increased rate of pennanency observed amon g PCP 
children , one insight in particular ctm be infeffed from the nature of the impact findings 
themselves. 

In b1ief, that the effect associated with PCP representation appears to manifest after case 
plan approval suggests that it i s FCP' s attempts to influence the content of case plans that 
serve as the linchpin for all their other effo1ts. For instance, although legal motions and 
service referrals may h elp to establish ,;vhether or not parents have met the conditions 
required for reunification and ensure that reasonable eff01ts have been made, it is the case 
plan itself that effectively defines these return conditions and serves as the benchmark 
against which reasonable effo1ts are measured. Indeed, according to a number of 
informed paiticipant interview subjects, it is the individualized nature of FCP-influenced 
case plans that affords leverage to these other acti vities. 

Perhaps more than any other finding, it is our belief that the apparent impact of case plan 
design on the timing of pe1manency merits farther inquuy . Exactly how PCP-influenced 
case plans differ from the case plans of other children, and how these differences affect 
permanency, were not discoverable from the data collected for this study. However, data 
obtained from a systematic review of case plans could be easily linked to the outcome 
data collected for t11e present stu dy. This particular follow-on project could not only be 
readily implemented , but could al so yield actionable information for child welfare 
agencies, county c011)oration counsels, and juvenile cou1ts seeking to expedite 
permanency. 

More broad] y, another unanswered question is whether the successes of FCP are a 
function of the particular constellation of program activities identified here, or just a 
refl ection of what any well-resourced ch i]d welfai·e l egal agency could accomplish. AJso 

31 



APP. 184

an open question is the extent to which FCP's stat11s as an attom ey ad litem affects its 
program performance. For instance, beyond the matter of resources and tactics, bow 
instmmental are tl1e autonomy and asse1tive advocacy that cbaracte1ize attorneys ad litem. 
in achieving tl1ehigher rates of permanency observed among FCP children? Although 
these questions cannot be answered based on the data obtained for this evaluation, they 
will be impo1tant to consider before trying to replicate the FCP experience elsewhere. 

Cautionary Note 

In the main, the findings from this evaluation suggest that PCP produces a net benefit for 
the children it represents. They are more likely to be adopted than other children, but no 
less likely to return home. The activities of PCP do, however, appear to impose a 
significant burden on social service providers and, in pa1ticular, ongoing caseworkers. 
Whether this burden is the result of additional time spent in comt, or additional time 
complying with service-related comt orders, is a matter of dispute. To the extent to which 
it is the fonner, however , it is a concern because it could potentially leave \Vorkers witb 
less time to work with parents and children, which , in p1inciple, could decrease t11e 
likelihood of r eunification. Unfortunately, this s011 of "systemic" effect is next to 
impossible to detect in a service environment such as Palm Beach County, in which there 
have been several concomitant shifts in policy and organizational leadership. Even in the 
absence of any hard evidence, however , it is probably w01th considering whether there 
are ways that this burden could be lessened without adversely affecting permanency. 

Limitations of the Current Study 

Natural Experimental Condition. The validity of the impact findings of this evaluation 
rests on the integrity of the natural expe1imental condition that determined children's 
pruticipation in FCP. In other words, the impact analyses rest on the assumption that FCP 
and comparison children are essentially equivalent, after controlling for all of the other 
vrufables included in the impact models. Although a compaiison of the characteristics of 
FCP and compa1ison children suggests that these groups are approximately equivalent, it 
is imp01tant to keep in mind that, in the absence of a truly random or systematic 
assignment mechanism, there is no way to be sure that these groups are equivalent. 

QualitatiJ,e Interview Sample. Difficulties iI1 obtaining accurnte contact infonnation for 
pru·ents and youth required us to reso1t to a nonprobabilistic sampling strategy that 
ultimatel y yielded approximately a third as many interviews as were 01iginally planned. 
Although our 01iginal intent had been to use these interviews to explore the impact of 
PCP representation on the expe1i ences of children and parents, the ambiguous nature of 
the sample, and its dimini shed size, led 11s to conclude that this type of compaiison was 
not possible. 

Extension of FCP Representation to Children Placed in Relative Foster Homes 

To date, FCP has limited its purview to chil.dren placed with nomelative substitute care 
providers. However, given that children placed with relative caTegivers have been found 
to exit to pe1manency more slowly than children placed with nonrelatives (e.g. , Baith, 
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Courtney, Beni.ck, & Albeit, 1994; Cou1tney & Wong, 1996; Goerge, 1990; Goerge & 
Mackey-Bilaver, 2003; Hanis & Courtney, 2003; Wulczyn, 2003), an argument could be 
made that these children are in greater need of FCP representation than other children. 
Also, the expe1i.ences of several states expe1imenting with subsidized guardianship 
programs (e.g., Illinoi s) seem to suggest that effo1ts directed at expediting adoptions 
among relative placements can yield significant results. Finally, given that children of 
color are generally more likely than white children to be placed with r elatives, not 
extending FCP representation to children placed with relatives may create unintended 
inequities. 
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Appendix A. Informed Participant Interview Protocol 

1. Please state your job title and briefl y describe yo11r responsibilities. 

2. Could you describe your understanding of the £m ended effect of the FCP (FCP 
services)? 

Specificall y, (a) what types of outcomes (e.g. , pe1manency, child well-being, and 
safety) do you think the PCP is supposed to help achieve and (b) how are FCP 
services/activities supposed to help achieve these goals? 

Examples/definition s of ou tcomes (if needed): 

Pennanency: 
Disposition and timing of exit from care 
Pre-ex.it outcomes: Placement \"1/relatives, placement stability 

Child well-being: 
Children ·s understanding of court process 
Parental vi sitation; sibling visitation/co-placement; proximity to parent(s) 

Safety: 
Needed assessments 

For instance, our understanding is that FCP services are thought to help children 
exit care more quickl y, in pmt, because FCP involvement helps to leverage 
needed services that, in turn, help establi sh reasonable efforts. 

Other examples (if needed): 

FPC helps to improve the timeliness of couit milestones (e.g., filings and 
rnlings) and reduce the number of continuances, which helps to expedite 
permanenc y. 
FCP helps to ensure contact with family (e.g., placement with 
rela tives/siblings, frequ ent visitation). 

3. What are your thoughts about the actual impact of the FCP (FCP services)? 
If different than intended effect just described: 

How i s tl1e .impact different (i.e., is effect greater/ l eser, different, 
unintended)? 

4. Besides the FCP services/activities just desc1ibed, what other types of 
sen 1ices/activities does PCP routinely provide/engage in? 

5. Is PCP more effective in some types of cases than in others? If so, what types of cases 
are most influenced b y FCP involvement? 
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6. [To PCP staff only] Are there specific aspects of PCP operations, either formal or 
infonnal , that contI1bute to (lack of) PCP success (in achieving intended outcomes) ? 

Examples (if needed): 

Staffing (e.g. , caseload distribution), suppo1t/resources (e.g. , 
availability/quality of para-professionals and investigators) 
Philosophy, culture, work en vironment 
Representational approach (i.e., extent to which it is adversarial) 

7. How do PCP services impact the work or pe1fonnance of other pa1ties? 

For i nstance, in what ways does PCP involvement affect the work or performance 
of: 

(a) Child welfare staff (e.g., DCF, CFC, subcontractors) 
(b) Other attorneys 
(c) CASA, mediators, etc. 
(cl) Parents, adoptive parents, foster parents 

8. Are you aware of otber impo1tant initiatives, refonns, etc. , b esides the FCP, that may 
have also affected the dispositi on/tim ing of children' s outcomes and expe1ience? 
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Appendix B. Youth Qualitative Intenriew Protocol 

[ 'm here to ask you questions about your experiences in cou1t and what you think 
about things that are going on 1ight now -where a lot of adults are trying to figure out 
the safest place for you to live. I am interested in what this process is like for you. I 
know that it might be hard to re.member things so I have these cards h ere to help. 
[There are four cards that prompt for paiticipants, setting, actions, and 
con ver sation/aff ecti ve state.] "When something ha pp ens, there are people, actions, 
feelings, conversation and a place where it happens. Take thi s interview for example. 
Let's sta1t with the people who are here. There's [list people present]. This card is a 
reminder to think about the people wh o were there wh en something happened 
[intervie,;s.1er sh ows child people card]. Now l et 's talk about the action, or what is 
going on. 'What are you and I doing 1ight now? [Pause to allow child to answer. If 
s/he does not, proceed without waiting too long. ] We're sitting and talking. This card 
is a rnminder to think about wh at happened or what people did. [Interviewer presents 
card.] Another impo1tant thing is tb e setting, or where we're at. Right now we're at 
[describe setting]. This card i s a reminder to think about the place where something 
happened. [Again, interviewer sh ows appropiiate card]. Then there are the feelings 
that people express. Other people's feelings can b e bard to figure out but there are 
ways that let u s know how they feel The sound of their voice and their b ody 
language can say a lot about how they're feeli11g. For example, when someone smiles, 
iL usually means tliey are feeling happy. This car<l is a reminder Lo sliare w]iat you 
think about how people, including yourself, might have been feeling. [Interviewer 
shows final card.] Do you h ave any questions so far? 

Okay, now I'm going to ask you about what has happened i11 comt in the last couple 
of months. 

1. Have you been to couit? When? 

Please tell me about the last time you went to court. 

Interviewer allows child to speak freely. When child finishes, interviewer prompts 
for any of tl1e elements that may be missing. 

Participants - Who was there? 

Actions- What did they do? What did you do? What did people talk ab out? 

Conversation/Affective state - What did they say? "\Vhat did you say? How did you 
fee] in the courtroom? 

2. Right n ow lhere are a lot of adults trying to figure out what i s b est for you. What 
are they trying to decide? 

3. Who are some of the people that are trying to figure out what is b est for you? 

For every person mentioned, folJ ow up with questi ons regarding that person 's role. 
For example, if youth provides only a first name, ask what that person has said or 
don e. 
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4. What b as been dec.ided so far? Follow up to gau ge the extent to wb.ich the cb.ild 
understands wh at the stated decision means. 

Example: Was there a decision ab out where you will live? What was it? 

Was there a decision about who you will live with? Prompt for impact on 
visitation and services. 

If the child comes b ack witl1 " they decided my mom has a drug problem" or 
som ething similar, follow up with questions that return focus to the child. What does 
that mean for you ? What effect will it h ave on you ? 

5. What do you think will happen next? What are some of the things that could 
happen? 

6. Do you think you will need to move again? If so, prompt for wh y child believes 
placement i s unstable. 

7. How many times h ave you m oved so far (since you were removed from your 
h ome, i.e., your parent(s)' borne)? 

8 . I want to talk now about wh ere you 're liv.ing n ow and ,,.vhom you live with, okay? 
Where do you live rigbt now? 

9. Wh o lives w.ith you ? 

Do you have brotbess or sisters? 

Are they living with you now? 

1f not, where are they? 

How often do you see them? 

10. How often do you see your mom ? How about dad? 

11. A forever h ome i s someplace that you live for the rest of your cb.ildhood, a place 
wh ere you will stay after all of the comt process i s over. Where would you like your 
forever hom e to b e? Who would you live with? 

12. Have you told anyone wh ere you 'd like your forever home to b e? 

If yes, then ask: \:\/ho have you told? 

If no, ask: Why haven ' t you told anyone? 

13. Do you have questions about stuff you don 't understand? 

14. Who do you talk to about your questions? Is there anyh ody else you might talk to 
about your qu estions? 

15. Why do you have an attorney? 

16. What does your attorney do? Vvh at i s s/he supposed to do? What kinds of things 
can you ask h er/him to do? 

17. Who is going to decide wh ere you live and who your forever famil y will be? 
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Appendix C. Parent Qualitative Interview Protocol 

FCP cases 

Your child is/was represented in court by 
an attorney from the Foster Children 's 
Project. Do you happen to remember who 
this person was? 

Did y011 have any contact with this 
attorney, or other people from the PCP, 
outside of cou1t (proceedings)? 

What is your understanding of the role of 
the PCP project? 

\\That type of things (??) 

How is what PCP does different 
from what DCF does? 

non-FCP cases 

n. a. 

n.a. 

n.a. 

Could you describe, based on your case plan and what your social worker told you, what 
were the changes you need/needed to make before your child could come home? 

Prompts: 

Ase/were these required changes or tasks clear, understandable? 

Are/v,1ere these required changes or tasks reasonable and achievable? 

What type of h elp did yon receive from your social worker or other professionals, 
including those from FCP (to bel p you make the required changes)? 

Prompts: 

Examples include services, honest advice, etc. 

How much say did you have in deciding what type of changes or tasks were needed 
before your child could come horne'7 

In other words, how much say did you have in defining your case plan? 
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FILED 
16 AUG 25 PM 12:34 

KING COUNTY 

SUPERIOR COURT CLERK 

[;;FILED. • ,JC,.}, 
CASE NUMB~0 ~'?!\Cyf~· 

Date: 09/01/201 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 
JUVENILE DEPARTMENT 

Time: 8:30 

In Re The Dependency Of: 

DOB: 

Minor Child 

No. 14-7-01413-7 SEA 

ASA'S RESPONSE TO MOTHER'S 
OTION FOR COUNSEL FOR CHILD 

13 TO: ASSISTANT ATTORNEY GENERAL 
DCFS SOCIAL WORKER 

14 MOTHER'S ATTORNEY 
FATHERS'S ATIORNEY 
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25 

COMES NOW Laura Clou~ the Court Appointed Special Advocate for the above

named minor, by and through April Rivera, Dependency CASA Program Attorney, and responds 

to the Mother's Motion for Counsel for the Child as follows. 

1. RELIEF REQUESTED 

The CASA respectfully requests that the court deny the mother's motion at this time. 

II. STATEMENT OF FACTS 

- s eight years old and lives in licensed foster care. He has five older siblings and 

two younger ones. He is placed without any of his siblings. He has two siblings who are adults. 

CASA'S RESPONSE TO MOTION 
FOR REVISION - I 

King C,owrty Dependency CASA Program Attorney 
1401 E. Jeff~ /ISOO 

Seattle. WA 98122 
(206) 296-1120 
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His three teenage siblings who are also dependent have had difficulty being maintained in 

placements and two are involved with the juvenile justice system. - and his two closest in 

age siblings share the same Court Appointed Special Advocate who advocates for their best 

interest. 

III. STATEMENT OF ISSUES 

Should the court appoint counsel for eight year old 

IV. ARGUMENT 

RCW 13.34.100 addresses representation for children. Subsection (1) provides: 

The court shall appoint a guardian ad litem for a child who is the subject of an 
action under this chapter, unless a court for good cause finds the appointment 
unnecessary. The requirement of a guardian ad litem may be deemed satisfied if the ch.ild 
is represented by independent counsel in the proceedin~. [Emplwis added.) 

- 's interests in this matter are ably represented by CASA Laura Clough. It is no 

surprise that Ms. Clough's opinions of how matters should be resolved differ sometimes from 

that of the mother, but no allegation of misconduct or failure to perform her duties has been mad 

against Ms. Clough. Disagreement over how the matter should proceed is not indicative of a 

need for coW1Sel for the child. Ms. Clough believes and represents to the Court that this eight 

year old child needs the adults to make decisions in this matter. This issue appears to have 

arisen as a resuJt of the CASA supporting a primary plan of adoption for- at the last 

Pennanency Planning Hearing in February 2016. 1 The CASA agrees with Ms. - that 

17 llllllllllt'ould like to live with his mother right now, today. However, Ms. - remains 

18 incarcerated at Dublin Federal Correctional Institution in California as she has since June 2013 

19 
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25 

1 The CASA asks the Court to note that she recommended Guardianship be added as a pennaoent plan for 
- in her May 2016 Dependency Review Hearing Report. Ms. - does not reference this recommendatio 
which was made out of respect for s wishes to be reunited with his mother. It is true the CASA did not 
motion the court for this addition (as permanency plaM are not typically addressed 11:t the Dependency Review 
Hearings) but it was included out of deference to 's stated desire. 

CASA'S RESPONSE TO MOTION 
FOR REVl SION - 2 
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and is not available for placement. To the best of the CASA's knowledge, Ms. - ·s 

anticipated release date is July 2019. 

has a right to representation of his best interest through appointment of a GAL 

or CASA. In this instance and his younger siblings were appointed a CASA through th 

King County Superior Court Dependency CASA Program. The Dependency Petition was filed 

on March 28, 2014 and CASA appointments for all three of the younger children were ordered at 

the JW1e 3, 2014 Shelter Care Hearing. The case was initially assigned to CASA Crystal Kilmer. 

On April 16, 2015 Ms. Kilmer withdrew as the CASA and Laura Clough was assigned to 

advocate for this sibling group on July 1, 2015. Ms. Clough is still assigned to and his 

younger siblings and both CASAs have been represented by counsel throughout the dependency. 

The Supreme Court ruled in In re Dependency of M.S.R., 174 Wn.2d 1, 271 P.3d 234 

(2012) that under the due process clause, appointment of an attorney for children involved with 

the dependency system is discretionary and that lower courts should employ the factors 

elucidated in Mathews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893., 47 L. Ed. 2d 18 (1976). 2 While 

MSR dealt with tennination proceedings, the mother offers no authority to support that in this 

particular caset there is any authority to support her argument that appointment of counsel is 

required for all children in all dependency actions. The MSR decision should not be viewed as a 

''bare minimum standard," but as a practical recognition that in some cases, the particular 

circumstances of a child require the traditional approach to children in legal proceedings. They 

are provided a guardian ad /item. or CASA, and in this case, the CASA was represented by 

counsel, "[b ]ecause a child cannot represent his own interests." State v. Santos. 104 Wn.2d 142, 

147, 702 P.2d 1179 (1085); Bellevue School District v. E.S., 148 Wn.App. 205,214, 199 P.3d 

2 The Mathews factors were adopted by the United States Supreme Court in an analysis of whether the federal 
constitution requires the State to provide counsel to all parents facing termination proceedings in Lassiter v. Dep 't o 
Social Services, 452 U.S. I 8, 31-32, 10 I S. Ct.2153, 68 L. Ed.2d 640 (198 I) . Lassiter found that parents were aot 
constitutionally entitled to counsel in termination cases by applying the 3-part test under Mathews v. Eldridge, 424 
U.S. 319, 96 S. Ct. 893, 47 L. Ed.2d 18 (1976); . Under Mathews, the court considers "the private interests at stake, 
the government's interest and the risk that the procedures used will lead to erroneous decisions." MSR 174 Wash. 
2d 14,271 P.3d 241 
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1010(2009) (rev'd on other grounds,) 171 Wn.2d 695,257 P.3d 570 (2011). "A child is neither 

independent nor capable. in fact or in law. Children "lack lhe experience, judgment, knowledge 

and resources to effectively assert their rights." Children carmot sign legally binding contracts, or 

bring lawsuits, or otherwise involve themselves in legal proceedings. DeYoung v. Providence 

Medical Center, 136 Wash.2d 136 960 P.2d 919(1998) The Bellevue Court appointed COW1Scl 

for a child in truancy proceedings as the child is the respondent, who without counsel, is not 

entitled to an advocate, and would have to speak for itself in proceedings brought by 

governmental entities. The respondent child in a truancy action can also find itself subject to a 

finding of contempt, with consequences as severe as incarceration, a clear loss of physical liberty 

The legislature has recognized what the DeYoung Court found, that "children are neither 

independent nor capable, in fact or in law," and provided for their representation through RCW 

13.34.105. 3 Every child in a dependency is entitled under the statute to representation by a 

guardian ad !item or CASA to advocate for the child whose liberties have been put at risk by the 

actions of the parent. While it is true that the state intervened in the family in an 

official capacity, it did so to protect the children from harm after the mother's actions, which left 

the children without a safe and protective home. 

Applying the Mathews factors in this case, the court should first address the private 

interests at stake. MSR discusses this prong in terms of a liberty interest belonging to a child. 

"Children should be free from the risk of undue harm, especially when the State has inserted 

itself in the child's life and the harm flows from that insertion. Braam, 150 Wash 2d at 700, 81 

P.3d 851. However, a child, unlike a parent, who is the subject of a dependen<.--y or termination 

J RCW 13.34.105 
(a) To investigate, collect relevant infom1ation ubout the child's situation, and report to the court factual information 
regarding the best interests oft.he child; (b) To meet with, interview, or observe the c hild, depending on the chi ld's 
age and developmental status, and repon to the coun any views or positions cJCpressed by the child on issues pendin 
before the co~ (c) To monitor all court ord~ for compliance and to bring to the coun's attention any change in 
circumstrulces lhat muy require ll modification of the court's order ... {c) Court-appointed special advocates nnd 
guardians ad Htem may make recommendations based upon an indcpcn<k:nl invcstige.tion regarding the bc;t intcrc:us of th 
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proceeding is at risk of being returned by the State to an abusive or neglectful home. MSR 174 

Wash. 2d 16-17, 71 P.3d 243. 

Due to his minority status, 's physical liberty is impacted in a dependency 

proceeding. It is unfortunate for him that an able parent is not available to parent him. Mother 

has not put forth any evidence that 's liberty interests will be changed by appointment of 

an attorney. The Court has ordered him a dependent of the State of Washington. We disagree 

with mother's assertion that "the State interfered with the family unit, separated him from his 

biological family and commwrity, and continues to restrict - s contact with his family 

members." 

The mother's motion ignores the circumstances that brought her children to the attention 

ofDSHS. If Ms. - were incarcerated and had no children we would likely not know her 

name. However, here, where she engaged in illegal activities and was incarcerated and her six 

children were left with unsuitable and unsafe caregivers, under these latter circumstances are we 

aware of her and their existence and her inability to provide a safe and nurturing home for her 

children. The Department has now been notified that Ms. - ·s furloughs have been stopped 

by the Bureau of Prisons and she will not be eligible for furloughs again until July 2017. No 

numbers of additional attorneys in this case can change the consequences of the mother's 

criminal choices. 

The CASA writes in her declaration, "Unfortunately~ records are not clear on- 's 

ex.act placement. His first dependency court placement was with family friend Tina Terry (over 

the objection of the Department). He was removed from that home on December 30, 2014. He 

has been in his current placement since January 30, 2015. He spent a very crazy month in respite 

placements (3 total) until he landed in his current placement. So a total of 5 placements, but one 

particularly chaotic, sad month for him. He has been separated from ~ d llllsince being 

removed from the Terry's. 

child, which the court may consider aDd weigh in conjunction with the recommendations of all of the parties; (0 To 
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When their mother left for prison, all the minor siblings lived with family friend Vatieka 

Murray. ~ as separated from-llllllllland when Ms. Murray 

decided she could no longer care for the teens in October 2013. The teens went to live with the 

Terry's and sometime later the younger children followed. By the time of the dependency 

mediation in August 2014 the three teens were living with family friend Katie Higgins and the 

three younger remained with the Terry's. The separation from the older siblings occurred prior t 

the establishment of Dependency.n Clearly. - ·s life is impacted by his mother's 

judgment, activities and incarceration that led to him living in foster care. It is informative that 

Mother writes on page eleven of her brief that the CASA report recording wish to stay 

where he currently lives is "uninformative." CASA disagrees. believing that his strong desire to 

remain in his current placement after having been abused and displaced multiple times since his 

mother's incarceration began is very relevant to his well-being. 

The second Mathews factor to be applied is the interest of the State. MSR appropriately 
I 

found that the State has a compelling interest in the well-being of children who are the subject of 

dependency proceedin~. MSR The mother's argument that every child in foster care is required 

to have legal counsel appointed to them is not equally distributed even among her own children. 

As mother's brief attributes to the CASA asserts that all of Ms. - ·s children are 

·'thoughtful, artjculate, and aware child [ren]." This begs the question of why not appoint 

attorneys for all of the children including the five and four year old. Their ex.press wishes have 

been to discontinue phone calls with their mother. Their teenage siblings are allowed to visit 

with their mother at their discretion. Following the logic of express wishes representation, all 

three of the younger children should be asked before every telephone or in person visit if they 

want to visit with Ms. ~ and if they decline, they should not be persuaded or forced to 

attend. The CASA believes that it is more helpful to the Court to know about the issues the 

children are having in their relationship with their mother and what is being done to address it. 

represent and be an advocate for the best interests of the child; 
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The CASA believes this is in the best interests of the children. This is what has kept her from 

bringing a motion to stop the younger children's phone calls with their mother despite the 

emotional turmoil it causes for them. As an adult, the CASA knows that restricting contact 

further (than already caused by incarceration) could diminish the relationship between the 

children and their mother and is a step that is not appropriate at this time. The children should 

not bear the burden of advocating for their own best interests, but as the legislature clearly 

contemplates, that should rest with the adults.4 

"The third factor looks to the risk of erroneous deprivation and the value of additional 

procedures sought." MSR at 18. "Whether there is a constitutionally significant risk of an 

erroneous deprivation of rights may also tum on whether there is someone in the case who is abl 

to represent the child's interests or whose interests align with the child's." Id. The Motion to 

Appoint Counsel does not point to any erroneous decisions made to date in this case nor how 

- ·s desire to be placed with his mother, who is unavailable, would be impacted by 

appointment of an attomey.5 While there are many unique qualities to 's life, his mother 

fails to demonstrate how he has been or will be deprived of any rights, let alone erroneously. 

Instead, in this individual case, the court has a child whose CASA volunteer has spent an 

14 enonnous amount of time making sure that 'swishes are being respected and that his 
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best interest is being protected. 6 Ms. - s arguments on page eleven of her brief are 

• The Dependency statute RCW 13.34 is replete with references to decisions being made in the child's "best 
interest" This includes placement preference, sibling contact during a dependency and post-adoption, school 
attendance, parent child visits, and regarding pennanency. (RCW I 3.34.130, RCW I 3.34.136, RCW 13.34.138, 
RCW 13.34.145, RCW 13.34.190) 

5 Ultimately, while a child's wishes are certainly part of the equation, the child's best Interests are the 
oveniding consideration in all placement decisions. In re Dependency of J.B.S. , 123 Wash.2d I, 10, 863 P 2d 1344 
(1993)(emphasis added). 

6 King County is unique in Washington State and throughout the country in providing dedicated legal 
counsel to theCASAs who advocate on bebalfof children. RCW 13.34.105 allows the CASA to act as a pnrty by 
participating in bearings and trials. CASA.s are represented by attorneys who are bound by the same ethics code as al 
attorneys and overseen by the WSBA. This Response, 's rights, well-being and desires are shared with the 
cow:t and ably advocated for by his CASA Laura Clough. The CASA has diligentJy investigated, monitored and 
reported on the child's best interest as required by statute to assist the court in making informed decisions regarding 
this child. 

CASA'S RESPONSE TO MOTION 
FOR REVISION - 7 

King C,oonty Dq,cndatcy CASA f>rogram Attorney 
1401 E. Jeffmon, #500 

Seanle, WA 98122 
(206) 296-1120 
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arguments against termination of parental rights, not for counsel for this eight year old. As 

evidenced in the CASA reports attached to this Response, ,s best interests are being 

advocated for and his position on issues before the court are recorded. 

V. CONCLUSION 

Eight year old is growing up the best he is able in the custody of the 

State of Washington. There is no evidence that his opinions regarding, for instance, placement 

have not been presented to the court. At this time, there is no extra ordinary need for - to 

have legal counsel when his interests are ably represented by his CASA. 

VI. EVIDENCE RELIED UPON 

Exhibit A: Prior CASA reports filed on behalf of 

Exhibit B: Mother's Agreed Order of Dependency dated 9/5/2014. 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 

DA TED this 25th day of August, 2016. 

CASA'S RESPONSE TO MOTION 
FOR REVISION - 8 

April M. Rivera WSB# 21841 

Program Attorney 

King County Dependency CASA Program 

K.ing County OtpcndC!lC)' CASA Program Anomey 
14-0 I E Jeffa,,on, #500 

Seattle, WA 98122 
(206) 2%-1 120 
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COPIES TO: 

Zachary Brown, AAG 

Ryan Bennett, DCFS 

Jennifer Garber, Attorney for Mother 

Court - y.rorking papers 

CASA'S RESPONSE TO MOTION 
FOR REVISION - 9 

King County Depc11dency CASA Progmm AUorney 
1401 E. Jeff=oo. #500 

Seattle, WA 98122 
(206) 2%-11 20 
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1. 

2 

3 

4 
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10 

11 

12 
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DSHS office: White Center 
CASAnleno: 

Court location: Seattle Downtown Courthouse 
Comm/Judge/Courtroom: Comm. Kahan, E-201 
Hearing date: 9/1/16 
Hearing Ume: 8:30 AM 

Superior Court of W~hlngtan for King County 
Juvenllo Court 

Dependency of Dep. legal no, IEA 

E' HI CASA Report to Court 

l!jotfoo hearing P.'lothor'a moUon for 
appolnbnent of coun .. 1 for child 

0 .0.8 12/08/07 

Comes now the Dependency CASA Program and submits the attached report ID court prepared by the 
CMA fDf the abcNe hearing. 

I dodnro that I circulated the.report to the pa,tlea 
who are oPted In to E-SaMco DI of lodeys date (:~ vu_; """"":) ti'\ Q.. 
end swoor under penalty at perjury under the C} a -ri 1C IA.IC~ 
lawe of the SIIM of W•hlnuton that the aboYe Is 
true and COtNCC to the beat of my knowtedge 

Date ,epo,t clra.alated and sworn 8125'2018 

(~ Motion Rpt I page 1 or 5 

"~~-
Oapendeocy CASA Program 

1401 E Jellflsoo ll500 40T 4th Ave N 13081 
Seattl&, WA 98122 Kont. WA 98032 

(200) 477•424S (208) 477-2768 
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rtl/1ttp0tf.confalnf c;ordtc#fl/J.i ~ fOtlN ~N qtttte GOW/ atl'Jmey or>Jyai, r#tb'HxJl.ti lo p,ittim lo lhfl lo{itil C1J1ot 

ctilN, 

rJ~,(n", ·eoe 
Mothet', "*1nG 

SlalWI re dop,endonay_ 

F"olher'a nama 
Statlll,,, depondoney 

Pote~ty-~~ _ 
If Nallve Amerl.aan, namu d 
~ 

~ lt:-NA •)'7 
Total ~ f:A p!aoo1™1ftte lo <la 
Total mon!NI out flf homQ b:l date . - - . . - . -- . -- ' 

Who 111 dl!d ~ plac:od wHh'l 
0~ COOl1 ~8~ OC?"dftlono? 
Ca.le c::ASA anlgned 
Da1.e CASA laat Vl!!Hed Child 
Child's t1'tp113!!58d win~ on. ma1tar 
befonl court 

I ::!7 1.1;,t1w, RJ>l 1 ?8118 2 or 5 

.·,~_s,:.:...-

E'-:---- --- a yean fl montM 

AJ I Ri 
' Ai;r1'0d 91511• 
E, 0 
~latillshod &'22/14 

.. P:dludlca~d 
Dom NQt Appty 

5 pi.cements 
26 months 

Uoanaed F~er- Caro 
Nooe, 

7/1f1~ 
N.1111~e 
E' 1 did not oxp<~:, profr.!for.co lor an att.omoy. Ho wae 
able to ci.:111fy lh::i t ho wants to bo rw nttod \,ith hJa moth(,( 311 
soon as poaslbki, 11nd wunl:s lo make suro lhal CASA toll, the 
C<itlrt thol ho 3trongly do,lro~ to ;ilay In his corrent plocement 
until his molhor c.in rotum lo him. 

Copundnncy CASA Prc,;;r:r11 
•-40 \ E f111!,,w • .rn 0!,0.0 4'01 "lh ,. , , ~~ u300\ 

S""1114, WA 0&122 KOT!\, Y/11 !IOOJ:2 
;206t 4n ~2CG (200) ~7M1M 
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. . 

Conteatod lasuea noted fct 1h19 
heanng 

The mother's motlan aaka the Court lo appoint an attorney for 8 
--~ .C!'d ~ . . . ,_ ~t_publlc ~penae. 

a~ondcaor:1 1/Q't S'lndlt:an oftd • oam o1d~ 

1. CASA respectfully reQuests the Coort deny the mother's motion to appoint an attorney for eight 
year old E ,, and would like the following to be consldemd: 

I am over the age of eighteen and competent to testify. 

I became a court appolnted special advocate In October 2014 after completing a 28 hour ltalnlng course 
and being sworn In by Commla&loner Jennie Laird. Since then I have been appointed to advocate for 
elghteen children Involved In the dependency aY3tem. I am cutrentty advo<:atlng for foutteen ch~dren 
including E' , H I and hh. two younger slbUnge. Due to his age and his memories of rosldlng with 
his mother, E' 1 does have a bond with his molh8r Chat differs from E' , and J ,nd he 19 able 
to expresa that. His older albllngs, r. , and I(. •Ide with suitable adults, D Is on tM 
run, and his two oktesl slblings are not the subject of lti5 dependency. 

Ms. R ' la Incarcerated unUI 2019 and is not available for placement. Her furtoughl have reoently 
been revoked by the Bureau of Prison-oot for specific poor behavior on her part, but due to It being a 
mistake to have allowed It lnltlalty. E last lived with Ma. fi ' · an 2013. 

Unfortunately, recorda are not dear on E': 's exact placement ht.tory. His flrat pmcement was with 
family friend Tl 11 1 (over tho objoctton of the Department). He waa removed from that home on 
December 30, 2014. He has boon In his current placemont since January 30, 2015. He :,pent a very 
crazy month In re8pite placements (3 total) until he landod In his current placement So a total of 5 
placements, but one pa.rtlculat1y chaotic, sad month for h:ffl. He ha bNt'I separated from E , and 
J:1 Jince being removed from the ~ 

When their mother ,.,. 'r,r prison In 2013, all the minor siblings lived with famfy friend V, t M\ In 
October 2013, E' . was separated frQm D , ~ ind t when Ms. 1 ry decided 
she could no longer care for the teena. The teens went to ttve with the T ·. and sometime later the 
younger chlldmn followed. By the time of the dependency mediation in August 2014 the three teens were 
living with tam ily friend ~ 1 HI and the three you,,ger children remained with the T t. The 
separatJon from the older Siollngs occurred pr1or to the establishment of Dependency. 

E' 1 does not trust easJly. He Is very setr-cooocioos of being ·ca11oo our as a foster chHd and adding 
an additional professlOnaf ptVtyto hia life would be unsettling. He has had at least 5 dlfferet1t sodaJ 
wori(era since Iha commencement of this dependency and does not like being vlaited at school or at his 
attar achoot program because it Singles him out. It has often not been pos.sible for prof858k>oal partlee to 
vlalt him at his careglvem' home because he arrives home at 8 PM. Thia CASA and E naw 
developed a lru8ting relatlon9hlp, but It haa taken time for him to open up. E' Joas not mind thla 
CASA visiting at his after school program because I em kncMT'I ~ program staff and many of the kids 
there due to a long-standing invotvament In !heir basketball program; It has given us something in 
common. 

Ni noted in previous teports, E' . .. --·· 3 therapist states he become$ sad and 1Jies to change the eubjed 
when discussion of his mother and siblings comes up. Three days prior to the writing of this report. I 

(::[} Motion Rpt I page 3 ol 5 

~£~~---
Dependency CASA Program 

1'401 E .Jotrm:on ll500 401 -41h A'>'lt N #3081 
Sestlle, WA 98122 Kant. WA 99032 

(20814n-'245 ,200, 4n.21ee 
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visited with E' 'ft some fength and lold him I C()(Jldn'l lefl lhe Court what he wanted unlesa he told 
me. Through tears, E'' told me that he wants to bo roonlted with his mother aa soon as possible, 
and wants lo make sure ll'l8l CASA tel18 the Court that he strongly dmMres to stay In his currant placement 
unUI his mother can retum to him. In my Mey 2016 Report to Court I recommend8d that Guardlanshlp be 
added as a permanent plan for E" baaed on his representations to me that ho would Ilka lo llve with 
hit mothet when she Is available again. I made this recommendation even though I do not knew If that 
scenario wttl come to pass. I want lo make sure that the option of ruuniflcation is not enllraly removed. 

E' , Is sad that hla brother D I didn't come to the albllng vltlt during hla mother's mosl recent 
vlsll, or la,t month when he was due to show up at the vtalt with his younger 1lbllnga (special 
arrangement$ were made to accommodate the teenager). I offered to assist In them talking on the 
telephone and E l decllood. ~ his CASA. I believe he ls hurt by his brolhef'a lack of follow through 
and actually wants lo speak/visit with him and wiB I revisit this slbllog contact with E 1 periodically. 

fl'lfo~tfoa OOUIOOO 

Reoords nMIW8d 

Oa~ tall-~~ d~V9?'!<*'8. 1118.~~too 

NamG3 of ~o~ 

CASA Records, Court Flies, Arrest Reports 
MSl16 

RclGtlonohlp to chlld 
- - -

La . _ MentaJ_Heallh CounM!or 
e·: 

I dedare that I prnpored th16 report lilnd undor pono!ty 
of perjury undar the law. of the State of Waahfngton 
that the above la true and oorroct lo the beat of my 
knowlodga 

Name 
Dateelgned 

Whefe Glgned 

Reviewed by~ ~pervllot' 

Child 

Laure Clough 

8122116 
Seattle 
Reyana Ugaa 

Parties W!» are o~~ I~ f°' _E~ _aa ~ .~s _dat~:. . 
Legal party's name Rotatlonahfp to caa. 

Ryan Bennet 
Zach Brown 
Jennifer Garber 
unrepresented 

1:{;_ \lotion Rpl I page 4 of5 

-"'S~~---

. . 
Court balllff~coordlnatot, via hard copy 
OSHS SOCial WOfker 
MG 
Mother's allcmey 
i=:athet's attorney 

OapeMoncy CASA Program 
1401 E Jefloraon ll500 4-01 41h Ave N 113081 

51len!9. WA 00122 Kent. WA 98032 
(20614n-4245 t20$) •n-2768 
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Legal p:rty'e nam~ 
ApriJ Rtvern .. 
Reyana Ug4s • 
NIA 

r::{;_ Motion Rpt I page 5 of 5 

~ £.~.6:._-.......... 

RolaHonohlp to m::oo 
CASA'a ottomey : 

CASA's suparvloor ·- ·-. __ _ 
. _. __ . ···-·- ·- ··- -Child's attorney __________ _ 

Dependency CASA Program 
1401 E Jcf1cr3-0SI #500 401 4th AYO N llll081 

Stallle, WA 98i22 Ken~ WA 98032 
(206) .in-4745 (20e) •&n-2768 
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2 

3 

4 

5 

6 

7 

8 

DSHS office: White Center 
CASA tile no: 1 (Proqrsm use only/ 

FILED 
i50CT01 PM 2:31 

Court location: SeaUJe Downtown ~ITTY 
Comm/Judge/Courtroom: E~~PERIOR COURT CLERK 
Hea~ng date: ~~8/15 E·FlLED 
Heanng time: M CASE NUMBER: 14·7·01413-7 SEA 

--------·--·-- ----- - ·--- -------
Superior Court of Washington for KJng County 
Juvenile Court 

Dependency of Dep. legal no. SEA 

9 e· · H 
E· 1A 

10 J , R' 

11 

12 

13 
0 .0 .B ' 

14 

15 

16 

1 

CASA Report to Court 

Dependency Review tiearing 

Comes now the De~ndeu,cy CASA Program and submits the attac.hed report to court prepared by the 
17 CN3A for the above healing, 

18 

19 

21 

22 

23 

24 

25 

26 

I declare that I circulated the report to the parties 
listed and swear under penalty of perjury under a ./I,, 

0 
C'/.~ 

the laws of the State of Washington that the ~c i 
above Is lrue and oorrect to the best of my 
knowledge 

Date report circulated and sworn 10/1/2015 

... '>(........ Review Rpt I page 1 of 8 
· cASA . ·--~· _ .. ... ,__... 

l)ependency CASA Proyram 
l-10 1 E Jefferson 11600 401 41h AVfl N IIA2239 

Soaule, WA 98122 Ken\ WA 9803:2 
1206) ~77-4245 ,,:106) ~77 2768 



-.=! I • ' ~ · : • •:, 
: - ~ 

E'' Jt 

; /1•• ropwt t:onl tNM oanirclon/;a/ ,n/ot:m~l1on for lhQ hnotll ·ol 1110 cou,f and moy only b~ liltlnbli09 lo pQrliu lo I/Jo legal ca,o 

Chlld 

Name, age E H E1 Jr 
7 _Ytlahi, 10 months . ~ yaera,. 0 tnonth11__ --~ y_e_e~. ~ _"!'?."~~! 

Mother's name 
Status re def>Bndency 

·FaU,er'11 name 
Status re dependency 

P.atemtty status 

If Nallve American, name or 
tnbaiband · 

Doe& ICWA applY? 

Tot.el no. of placements to dot~ 

T.otal monthe out of home ia da(e 

Who lo ohlld curren\ly placed v.ilh7 

O\her court placamenl oond1Uoni;7 

Date CASA asslgoed 

Dale C,ASA I.est visited child 

R , RI 

Eatobll11hed 9/5/1'4 

E'l t, 

Es\abllsHed 6122/14 

Established 

bollli Not Apply 

E' .~ 7 
18 months 

Ucen°Bed Foster c·ar·e (f - . 
Nona 

7/1/16 
E'; 3/26/15; E 

Perm11nent Plan BIi currently court-on:tored 

R.etum t.iome l9 mpthar 

r:.:J. Hm.-ow Rpfl paoa 2 ol a 
/"\ CA Sh 

•1•--
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'• J 

.e• i J, · • 

.Established 1/8/15 
Established 

E ' ' 1 B q,Onthl! 

!!. '.k 

'i3l115 

2 

id (~ether) 

Oupu"dar1cy C:A:3A f>ronram 
l',101 E Jnlfor..on t6DO ,O, ~lh Ave H #A22l!I 

r.o.,nlo, W/\ ve122 Ken, WA 9ao:\1 
(2oro1 ~n..-,2,1 , 208i ~77 21.-,a 
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Compllanoe with Dispositional Plan and eub.eequent cow1 oniors 

Child: 
Placement 
E, 
Services 

E1 & 
J: 
Services 

Mother: 
Services 

Visitation 

Father f 

• 
Services 

Vleit.atlon 

Fathor I: 

Servlce6 

Visitation 

Chlld'e etat&UI 

C~!"".11."tl.y ordnrad by court 
IJoansed Foster Care 

Partlee' compliance 

Yes 

Counseling Yes 
Educatlonal Evaluation Yas 

;•,•:.:.. .. - :~ : ... 
~e_tjrcaJ ;md Dentq.l Evaluation and oara Yes 
Asaesament ror EMy ChlldhOOd Development saNrce Yes-

Drug imd. Aloohel Evalue1ton - follow 
recommeridetlona 
Evidence based, age appropriate porenllng 1Jless 
Parenting assessment, follow recommend!!Uons 
COOPllrete with eatapllshing p~temlty es to ... 
Phone calls 1 X waek 
Ir the mother Is able to vlsll on a furlough: liberal. 
supervised by 0SHS or designee, coordinated by 
caretakers arid OSHS. 

Unknown 

Unknown 
Unknown 
Yea 

Yos, whon posalblo 

Drug end Alcohol Evaluation• follow recommendetlons No 
R:rnt!atn UA's 2X per week for 90 days Nd 
Psychological eveluellon with parenting component• No 
follow recommendations 
2 hours per week, 1X, euparylsed, qnce father comes 
torwstd . . - - --
a:>omestfc Violence l3at\erer's Asa.essmant-follow 
reO.Oll'\mendetlans. Department to provide collateral 
lnformatlon for as~essmenl 
Dtug and ;\lcohol am;essrnant-follOw 
recornmenilellons. Dcpo,tmont lo provide collelereJ 
l11!0frnotiun. 
Psycho!ogtcal E.va!ua\lon 1f Indicated by either of the 
Qther ~ assessmenls 

C?~~ ~~~ly ~~yPJ -°-~ r:~_on_e calls 

No 

No 

No 

No 

Ne 

Chlld'a name E' ,, 

Overall well-being stable, mostly happy. 

Provide baela tor above Compllanc. E'' continues counsellhg 1 X per week 11 

section recomme,ndatlons re ch/Id's 
ordered !ler~lce11 

~ r~o,,11w RPI I pago 3 of a 
I'\ Cr. S ,\ 

"•'l'!l'lOOncy ~ ASA 1-'r<.or•m 
'"' C J,·1hal.(rt •jj Al ,,n, 111 •• , •• , ;, JA;: ~ 

«;.1, IPHl \ '" '3h f ~·· )' 1 t\l 'vlA ,1fJlt ............. ,11,) 1//...1/1: (,lll'>)••ll ,.,,.q 
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Medical and dental update 
PresctibEid psychotropic 
medications 11nd purpose 

DevelapmentaVacademiG update 

Response to vls1taUon 

Contact with ~iblings 

Child's expressed wishes on matter 
before court 

E'.. • regular with medtcat and dental appointments. 

No medication Is conslstemly prescribed. 

Sct1ool has just begun; developmentally on track. 

Upset, withdrawn, traumatized per caregivers and Social 
Worker after most recent visit In June. - ·---···-- - ·- - - · - -·- ... ------
Yes, with younger siblings 2X per month. .,.- ..... ----~ --- _ .... - --- ---···-- --- --- ----
None - seems agitated and avoids topic. 

E'; ha·s b.~en i,irqUgh a lo.t. He.ls 7 years old and ha~ lfved In several chaotic. homes prior to the 
Qepartment1s becomlhg Involved, t:.ie: came to the attention of DCFS In December, 2013, He Is currenuv 
In a ~table, s.ul)portlve placemeht Whet'e he has been for 9 monlh's E!hd his anxleht has tessened (per 
counselor) and his trus.t in, and enjoyment of, c;urrentcareglve~ t:,Qs grown. E: , ··Is In a v¢ry 
sup!:)Ottlve and uplifting :etwrronment. There are clear boundanes :surrounding ~h'avlor, the structure and 
consistency make hl.ni feel sa,fe. 

He has just begun U,e 2•ia grade and CASA has hd updates sl,:ice school has Just started. He reports 
liking his teacher. His current placeme('lt supports his academic curfosllX (partJcularly In math) and 
encourages hts reading, where he was somewhat remedial during his 1• grade year. 

E' 1 Is a gifted athlete and Is currenUy playing soccer on a.,Community Youth Soccer Team. This 
CASA attended his soccer game on 9/26/15. and was Impressed al his leadership and enjoyment of being 
a teammate. E. Is a he.ld taller lhan·any of his 0U1er leammatee;; he ls also.tar mo~.advanced 
aU,letlt:ally. At his recent game he elChtb)tad ·ramarJ<ablQ empattiy on the field. In situaUons where lie 
could. clearly have si:ored on a much smaller opponent, he chose. !o k.lck it to tt)e opponent softly. He told 
this CASA ha wanted 8'/'etyor,e- tQ feel g~d. E' ~ttends aftijr school programming al tt,e Boys and 
Girls Club. Where het~celv.es after sct;<.>ql assistance, and opportunities to,Jnleract wllh other children In 
athletic pursuits. 

C~egl~cs report that E , ~11 noticeable IHuea around physical prjvacy. n,ey are very sensitive 
about this lsa1,1e, particularly surro1,1ndlng ~th time. There wa& a ~11 repert Involving E on 4/27/13 
In whicli E' allegedly wae &e)(Ually lnapprocrlate with anether 5 year old ct,Hd In his Pr:e K / 
Kinderg~r1 setting. Caregh1e111 report tha~ E' 11 does r1ot want ;:1nyone to touch hie bottom an.d 
recenUy became very upset wt1en, while being P.ushed on a- swing that went very high, caregiver had to 
re~ch up -:~r.:i!;t push him on the bottom to keeri the swtrig gQino. Prior to the mother's incarceration. she 
placed heF- .bhildten with a friend, V: .M( Ms. Ml ported in 2013. that E' I was 
•sel«Jally a.otlng out" both With chlldrsn and adults. He rep0rtedty said ~ the time that hls then 13 year old 
brolher·W.QUld push him face down on tM bed and ·messes With him". 

E': nas ~ go9d relatiornihip with his counselor., Mr. Li W· it Atlantic Street where he is 
seer:, once per week for 20 minutes. CASA spoke With Mr. W' on t:,t:l.9/15 and Mr. V ,1 reported 
he. ~w f ' ,n his school setting lastweek. E' eportedly did snare that t,e doasn-t celieve It 1s 
okay for-. "im to bf, happy. Counselor believes th.la ~ ~rne up now i.n anticipation df his mother's 
upcomir,g visit. He relates that E' , has a fear of expBQtirig or deserving any joy or happiness 
because- he has b1:1en disappointed so much in his life; CASA recommends continuing this counsellrig and 
concum,nUy screening for Trauma Counseling due lo infonnalion abo1,1t h!s aexually acting out, as well as 
his own sla,tement regitrding his older brother ''messing' with him. 

/"V"'\~ Review Rpl I page 4 of 8 
CASA -··--- ·-· . .,,~" 

Dependencv CASA f'rogram 
1,10 t E Jotf~tson l#iOO 14(11 .1,h Avo N IIA22S9 

$6.1(11&, WA 98122 i<ent, WA 98032 
t?OG) ~77-4245 (206)' •li'7-2768 
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Child's name 

Overall well-being 

Provide basis for above Compl\ance 
section recommendations re child's 
ordered sentlcea 

Medical and dental update 
Prescnbed psyohotropio 
medications and purpose 

DevelopmentaVacademic µpdate 

Responee,to vlsltallon 

Contact with siblings 

Child's expressed wishes on matter 
before court 

-·--- --- · -
awh children are doing v.ery well_ - -
~oth ·children have be~n· assi:issed for Early Child Developmenl 
and :ere engagad In ~rly Head Start, as well as Toddler Play 

~h!.~.~y. ---- -
Both GhDdren are curren.t with l'T'\E!Qlcal and dental appointment$. 

Ot,lldren are in Early H~d. $tart ev~ weekday 8:30 - 4:30. 

.. "!~~-~.~~ ~~°.~~"-~.11r.~!.~~~~!>I~! l!i!Y._8!~. f!l~k~i:~ grea~ ~tnd!!· 
Car:eglvers report they a're confused by phone cells with mother 
and frequently hand off the phone lo each other and ask 

.. caregl.vera "why is celling?" 

.. and E ~ea their 7 year old br.othe.r E'; vhO' is 
plE!ced. separately h'r Ilea.need care. Th~y helve not had contact 
wifh·~eir older siblings, 

'Np express13d wishes. 

EL Is a very smart little boy, He is currenuy In Early Head Start each weekday from 8:30 -4:30, 
CASA visited at sch~I on,9/rl3 and.observed the children. E ,s very respectful of teachers and 
engages fully In all activities. Teachers report that E. · does not nap when tho other chlldren lie 
down; but Is not disruptive· .. H~flo'ie!I !:looks ·and ts eager to leam. r ; teachi:!r Md him 
demonstrate his reading: slilll!i tc, CASA., He .can read many 3 letter words .(tat, tat, sat, mat) and read 
short phraees Involving. those woroe. 

He had dental surgery In Jun.13 '1!at requlr'ed ·anesthesia due to severe tooth decay. At the time, It was 
noted that he has enlarged tonsils c!n~ .a~eno!\:1$ and that surgery Is scheduled fOf' 10/24. 

J . ls also In Early Head Start. · She has made friend ts artd responds enthllslastlcally to all activities she 
ls asked to participate In. Care~.tvers. say Jr does not steep well and Is often tired which thev suspect 
Is the reason for some negative behavior, thougli earlier' reports of tantrums have waned. Ji is 
scheduled fat a $leep study evaluation .on 1.0/4/15, 

Uke her brother, J1 Joyes boq~.f.l. The ct,lldren have been supported with pl,ly therapy through Sound 
Mental Health whlcl'l hos gl'(en both of them 10·01s for serer play. Prior lo CASA being assigned In July, it 
was repor1ad that both E:hlldren'hed frequent tantrums that lasted for extended periods. These tantrums 
are far lass frequent and resolve.ml,!~~ ·more:qµlcldy than In the past 

r md . ·aregfvers worked wlth·a.counselor who came Into tho home. Caregivers report that 
advice from the counselor that If they remain consis.tent with attention, boundaries-, dlsclpllna and love, 
E , and ; ,mxlety will be lessened and their happiness Increased. CASA has observed this lo 
be true during our 3 visits since being assigned. 

f'./~ 1 Hev:cw Rpt I page 5 ol a 
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E , and ,, ilk about their different home(s) '!"hen something 1.1npleasant reminds them of a 
diHeren\ placement and will look down. They still scream and run lo hide when they hear sirens, though 
While both used to be inconsolable at the sound : their distress resolves more quickly than in lho past. 

Mother's atatu11 

CASA Is unaware of mother's par11clpatlon In ordered services; they may not be available at the Federal 
Prison where she Is currenlly incarcerated. 

Fatha..-s statua 
Mr. H , had not come forward until the last week of July, 2015 when he made contact with Social 
Worker to ask where. his son was placed. He does not believe he requires services: there has been no 
subsequent contact. 

Mr. H has significant criminal history including several charges of felony and mlsdemea11or 
violatlon.s of a No-Contact order, Assault IV, numerous conlrolled sub:;tance violallons, exposing children 
to domesliQ vtc;ilence, obstruction and dlsorcler1Y conduct 

M~. A does not believe he needs services, has not had regular contact wilt'! Department and has not 
had phone or Skype visits with children since the end of February. 

Recommendation• for co11r1's findings and court order 

Overall c.ompllanc;o 
with ordered services 

Mother Unknown 

Father e No 

Father E No 

CASA's Permanency Planning recommendation for 
this hearing? 

Overall progress made 

Reserved 

No 

No 

CASA recgmrnen~s the permanent plan be 
changed as follows: 

Primary plan: AdoptJorJ Guardianship 
Alternate plan: Return home to motlier 

If \he child hes been out of home for 16 months, does Yes 
fillng of Petltion for Termination or Parental Rights 
promote the child's beet interests? 

E Is nearly B yean; o.ld. His telephqrte visits with his mother are challenging (per caregivers) and 
he Is ¢ten silent and isolated following these calls. He exhibited severe anxiety and sadness after the 
Mother's visit at the end of June. Mother has told E that she will "probably b~ home· by' his 
birthday (In December). The reality is-. she Is not scheduled to be released until July, 2019. These 
comments are verv confusing to E 1. Adding to the statement of an early release, mQther has 
promised E _gi~ (an Xbox with lqti;; of games) that she likely can·t dell\ler. 

r::c Rev,ew Rpl I page 6 cl 8 
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E· and.. ,eve been In 2 placements since the dependency commenced 16 hlonths ago, 

However, pnor to that they spent 1 year In several chaotic placements beginning with their mother placing 

them In the care of a friend prior to her incarcera"lion. As such. the children have not resided with their 

mother for approximately 27 months. They have now been In the same placement ror 9 months and lhelr 

behaviors have improved. 

E and J i lk to their mother on the phone one a week. Caragtvers report they are not engaged 

during phone calls and this CASA asked then, If they enjoyed calls with their mother; E said "you 

mean "? J iald Is not my Mom." Whlle they seem to enjoy the packages she sends with 

letters end artwork, they really don't remember her or feel attached lo her. 

The molher le Incarcerated with a release date of Jldy 2019. CASA Is concerned regarding the likelihood 

that the mother will be granted a compaeeronate release and even so, It will take lime for her to engage in 

services and reestablish a bond with bar chlldren. E 1, f nd ., deserve permaneocy and 

cannot wait 4 years for ltiat to. be achleY.ed., The siblings- ~nJoy visiting and CASA recommends trying to 

pl'ace these lhree ohilcren together,_if possible. 

lnfarmatlan aaurcea 

Records reviewed 

Date last received discovery/case Ille updates 

Namew of people contacrted 

Lindsey Green . ------------· -. -·· .. _ 

ln~rld ~uchan _ ------- --------

' 
'11 anc 

Thia report wee prepared by assigned CASA 

Date report was prepared 

Reviewed by CASA Supervisor 

Report dlatributJon 

COlJ(t Record!l, CASA Records 

6/30115. 

Relatlonehlp to child 

DSHS social worker 
DSHS soclel worker 
Atlantic Street Counselor 
E . ~ar~ ivers _ _ _ 

E 3. Gareglv~rs 
Teachers 

laurli Clough· 

9/28/15 

Reyana Ug~! __ _ 

Unlesii noted below, all parties received this report via email. 

Legal party'• name 

Ingrid Buchan ---· _ 

Zach Brown 

Relationship to case 

Court bailiff/coordinator, via hard copy 

DSHS social worker 
MG 

Jennifer Gerber - - -----··------·--- Mother's attorney 

fV"l'K l~eview Rpt I page 7 of 8 

CASA ----.... -· ... ,_ .. 
Dependency CASA Program 

.,01 E Jetterson #600 40l 4tt, Ave N IIA2239 
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Legcsl J>1'rty'!J name Relationship to cas, 

Not represented .. ---··--·---·--·------ -·-·-·-- Father t-1 'attorney 
Anne Wakefield Father A ,ttomey 
April Rivera _ ---- ____ ~~·s _allome.)I . 

Reyana Ug~s -----·-- -·--·---· CASA's supervisor 
NIA _ . . . . .. Child's attorn~.Y 

·""}(/"' l~ev aw Rpl I paqe 8 ol 8 
· c A SA ....... ..-.... ... ,____ 

Dupondonc:y CASA Program 
,.10 I E Jolfor~nn ;16r1J ., o 1 -1:h I\ •o N 11A2"J:19 

Sol.1l11·l, WA 9 8 1:?2 i(Qn ~ WA 9AO:l2 
1,:>0n> .177.,.z,is I (201;1 ,111-~.aa 
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2 

3 

4 

5 

6 

DSHS office, 1111"'1+"' ~enter 
CA$A Ille no: /Progr;v_m USfi only) 

FILED 
16 JAN 19 PM 1:3!1 

Court location: Seattle Downtow~~TY 
Comm/Judge/Courtroom: ~PERIOR COURT CLERK 
Hea~ng date: 1/27/113 E·FILEO 
Heanng time: B:30 a."cAs E NUMBER: 14·7·01413-7 SEA 

------·- ---·--- - - . ··-· -·-~····-
Superior Cour:t qf Washington for King County 

7 Juvenile Court 

8 

9 

1 c) 

11 

12 

13 

14 

15 

D~pendency of 

E H 
E· 1~>-
J I 

D.O.B 

Dep. legal no. SEA 

CASA Report to Cbi.lrt 

Mo1lon hearing Mother'i motion re: ovemlght 
visits 

16 Comes now the Dependf§ncy CASA Program and submits the. attached report'to court prep.ared by the 
CASA fur tt,s abo\le hearinQ. 

17 

1B 

19 

20 

21 

22 

23 

24 

25 

26 

I declare that I citculated the report to the pertiea 
listed and swear under penalty of perjury under C:~ ,.,. , " J ct" Q.. 
thalawsoftheStateEJfWeshinglonthatthe ~ av~ -f'\, IA.I(~ 

above is true and correct to the best or my 
knowledge 

Date report circulated and swam 1/19/2016 

Dependency CASA Program 
1 •1°01 E Jcffe'5on #500 401 ,\th Avo N #A2239 

Soartl8, -NA 98122 Kcnr. WA 913032 
/206) ~71-4215 (206) 177-2768 
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CASA Court lf«epori 

E _ • e· . " 
7'11/3 ropo'rt can/a11u conUdondal mfc""af/o~ for /ho baneftt of lh~ RJutrand may 011ft be dlllnbutvd lo pruUe:, 191/1~.logol co,a 

Chlld 

Mother's name 
Statue re dependancy 

Fetner'& name 
StalJ.Js re de~ndeiicy 

Pa~mity status 

II Natlv.e Amer1csn, nerrte or 
tribe/bend 
Does ICWA apply? 

Total no. of plaoements lo date 

Total months out of homo to d.ate 

Who Is child currently praeed wllh7' 

Olher ceurt plaoemant condltldnr.? 

Date OASA a11algnad 

Dale CASA las.I visited chll.11 

Child'.& ekpreesed wlehea on melter 
before court 

r"-V /.1,c,llon Rpl I page 2 ol 5 

I\:~ "-· 

E ..,. A • J. 

R 
Established tiy agreed Qrder o.n 8/5)14: 

E 8 ~ f ~ 

Ee~btle~bd 8/22/14 , Eirtnblluhed 1/18/15 

Ai\1;1ged Alleged 

Ooe.8 Not Ap_ply 

E' : 7 plenernenls 
20 mon\hs 

Llben.sad fo~tef Cai-ti (I 
Nono 

7i1f15 
~ 1 (7/HJ: f: 

. " 
No expressed wishes 

APP. 218 

J& 

E ,& ; 2 
20 months 

J -", ·taca~ together) 

1/.4116 

. IJ ·i 1111duric:y CASA l't<l<Jrum 
i,101 £ m1w ,on dSOO ,1011.111 /wn rl #A22l0 

3!):lhte, WA 9B112 Ken1, WA ~OJ2 
(70tl) ! 77"11~5 1?001 ~71,27&1\ 
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Contested Issues 

Contested Issues noted for this 
hearing 

--- ----·----- - .. ·-·-·---·-- -----
Mother is requesting overnight visits with all of her cliildren 
when she Is scheduled to ba iri Washington State on furlough 
from 2/3/16 to .2110/1 e. 
Mother le n;i.questlng the overr,lgi,t visit occur the weekend of 
2/5/16. 

Recomrrn,ndatlons few flndlnge and cawt order 

1. CASA does not support overnight' visits b'etween the mpth_er and E' 
to the slg111flcant risks iP \he ~ung ~ildren .. 

, E1 l 'and .. Jue 

Whlla·CASA supports the Motlier visiting with" her chlldren when she Is fn Washington State, CASA does 
not feel lhet overnight visits are curren~ly Jn lhe chltdten1s best Interest. E has demonstrated 
sexually acting out behaviors and also made ·allegations of sexual abuse ai:ialnst an older brother, 
presumed to hA K a. Per the qasa me, ·or,' ·4/27/14 police were called to ·r 5 
year old E , pulled down his.pants and out his penis lri another 5 year old's mouth. In Apni of 2014, 
CPS received a referral from irten that E' had pulle<:l down the pants of his female 
cousin. At that llme, the then surteble ~dult placement reported to the Renton School Counselor that 
E rvas sexually acUng QUI anq Iha! he seemed •ov~rty. protective of his private p.arts''. At tha1 lime 
E reported that hl9 older bro~er.(lheri 1~).aometim~ •massf,\d With him", pinning .him till the bed, 
poking him 11nd ll felt like a "pin In ~le·96ttorn."· 

E .'s oldar brother K 'ls eurrentiy at JRA, howevllr, the mother's motion asks that~ ,a able 
to p~rttclpate ln the ovomlght visit tf he Is retoased. 0 i's current whereabouts are unknown-. The~ 
have reportedly been allegaUons of saxual assault against both older siblings. On 12/23/09, tew . 
enforcement :was ~IIE!d atuir a. ypung girl re17.ortecl that durln~ a sleepover party she awoke to flt'ld 9 yea,; 
old I< uttlng.hls· har,i:fe In h81:' pants and gropll'\gher. P~ discovery, 1 M,lddle Sehool 
reported lncJdents of sexual :assault by r. that reportedly occurred during the SDring of 2014. 
Because It Ill not knqwn With certainty which brother mey have sexually asseul~d E •li CAS'A does 
not feel that overnights vlsl.ts would t;,e sa.fe sJwaUon. Furthermore, based bn sqme or the bettayJor 
E has demonstrated, CASA Is also concemed about overnight visits between E' . and his 
younger sibllngs.. 

CASA Is also concer:hed about a prior Incident on 9/18/14, where during a furlough visit, the Mother called 
the suitable adult wlth,~om the chlldren were placed artd said she would like to visit the children. The 
sultaflle adult received permission from Soclal Wori<er (SW) to allow the Mother to visit as long as U,e . 
suitable adult supervised the visit. Mother took ·chlldren to her car: she was told this wasn't allowed. to 
which she reportedly, repRed "What are you going to do about It?" The Mother's sister reportedly told the 
suitable adult she wo.u!d·0 ~ic~ .her asa."· The police were called (case# 14-313048 with the Seattle Police 
Department) an~ the Mother was .cited for Custodial Interference. 

When lhE! Mother vlsl~ Washington .State on during her furlougti, h1;1r visits ere 10 b.Q liMral, supervised 
by. DSHS or its de.sign ea, CASA ~oes not feel It is reallaUc lo exparld visits from supervis81.'..1 visits every 90 
days to unsupervised, overnight visits without any progression first to longer supervi8ed visits, then 

"::{) r.>.ot:on Rpt 1.:page 3 of 5 

~~~-'!-..~·-· 
Dependency CASA Progrum 
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monitored visits in an effort to assess the mother's parenting skills as weJI ~ the children's response lo 
visil3 end determine next steps accordingly. 

E1 1 and J are now In a stable and supportive placement where they have been since 12/21/15 
and they are responding, well to the structute and support. All three children have expetien~d and 
expressed great periods of grief ani:l loss. They are doing well with cleat and loving_ limits. Prior to the 
current dependency, E r'l, E1 and Ji ~ent f year rn several chaotic placements beginning 
with their mother ·ptachig them In Itta care of a friend prior 10 her Incarceration. As suoh, the children have 
not resided with their mother for approximately 27 months, CASA has previously asked the children about 
if they enjoyed calls with' their mother, E' said ~you mean r 7 J. said ' , Is not my Mbm." 

CASA feels il is in the· children's best Interest for the focus of visits to b.e helping the children reconnect 
with their mother and that thiS' be done through a gradual progre.sslon of visits upon agreement of the 
Department and CASA. 

Information •ourcu 

Records reviewed 

Date last rElcelved discovery/case flle updates 

Name, of peopla contacted 

ln{lld Buthan ---···--·--··---- ... 
Rvar, Aann flt 

--··-·· .. ._. ___ _ 

I declare that I prepared this report and under penalty 
of perjury under the laws of the State of Washington 
that the above is true and correct to the bast of my 
knowledge 

Date signed 

Where signed 

Reviewed by CASA Supervisor 

Report dlsbtbutlon 

----·-·----· 
_Court Records,_Pqlice Reporl-s, CASA records 
9/2/15 

Retatfonshlp to child 

DSHS social wori<er 
DSHS social worker 

/' I ~ { .__0~- h 
. _) 

Leul'Q Clough 

1/16/16 
S(!attle 

Reyana Ugas 

Unless noted· MIOW, all parties received this raport <.Ila email. 

Legal party's name RelatJonehlp to case 

Ry~n Bennet 
Zach Brown 

rv"°'~ Motion Rpt I page 4 of 5 
' C ASA -- --··-· .. , ._.... 

Court bailiff/coordinator, via hard copy 
DSHS social wori<er 
AAG 

Dei:,u11d1mcy CASA Proqra1n 
H01 E Jollorn.:,n lffiOO -1011,lh ,\',n ,~ ~A22j9 

Seal1le. WA !lB122 Kont. WA 98032 
(206) ·177-42,tS , 20£i) ,177.2768 
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l,.egal party's n~me Relationship to case . . . 
Jennifer Garb.er Mother's attorney 
Ahne Wakel'ield __ -· _ -·· __ __ _ Father ~ s°attomey 
April Rivera ·-···-------·-· ·----· - .. ·--- · CASA'& attorney 
Rey~na_Ugtis _ CASA's supervisor 
N/A Child's attomey 

.. ,., . ~.., 

('V""'l'K Mallon Rpt l ~e 5 of 5 

' CA SA -------
~peride,,w CASA Program 

1,101 E Jelfe~on·l/500 • 401 41ttAVe·N ¥A2239 
Seam&. WA 98122, l<ent,.WA 98032 

(206) 477.-42-15 (2.06) 47.7-2768 
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3 

4 

5 

DSHS office: White Center 
CASA tile no: 11531 (Progrnm use oniy) 

FILED 
16 JAN 26 PM 12:16 

Court location: Seattle Downt~~ 
Comm/Judge/Courtroom: Esa~EAIOR COURT CLERK 
Hearing date: 2/4/16 E-FILED 
Hearing time: 1:30PM CASE NUMBER: 14·7·01413·7 SEA 

6 ---- ---------- - - - . --- -- - - -
Superl'or Court of Washington for King County 

7 Juvenile Court 

8 

9 

10 

11 

12 

Dependency of 

E 
E' 
J d 

13 0 .0.B 

14 

Dep. legal no. SEA 

CASA Report to CtJurt 

Permanency Pl~nnlng Review hearing 

15 
Cbmes now the Dependency CAsA Program and submlls the attachecfrepor:t to court prepared by the 

16 CASA '9r the abov$ hearing. 

17 I declare that I circulated the report ta the parties 
listed and swear under penalty of perjury under ~ ./ / - 0~. ) 

18 the laws of the State ot Washington that the ~ 1',,,J 

above Is true and correct to the best of mv 
19 knowledge 

20 Date report circulated and sworn 1/26/2016 

21 

22 

23 

24 

25 

26 ~'K! Review Rpl J page 1.ol 6 
' CASA ..., ___ ._ 

, ....... , ... 
Dependency CASA Program 

1,101 E Jofforson #600 •\01 t,lh Avn N iiA2239 
Soottle, WA 98122 Kent, WA 98032 

(20G) ~ 7 7-42~5 1206) ~ 17-27&1 
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Thiu11,x,,t co/lleinJ CQnlrdet1/lal inlbrmation for tho bo(Jflfif of lhe ~" ana may 0!,1.IY bf> (l/s111bU1od ro p,rtJh lo 1h11 Jogo/ c~e 

Chlld 

Name, eg11 

Mother's name 
Slatu& re d11pendency 

FsU,er'e nome 
Status re dependenoy 

Paternity alalua 

Ir N~tlva American, name of 
tribe/band 

0~ ~c_WA appl~ 

Total no. or pJaaemenlil to date 

i:'olal mQnth!i,out ot'home In date 

Who Is chll.d otJn'eri.tly placed with.? 

ou,er court plac!3ment conditions? 

Date. CASA a68lgned 

Date CASA last 'Visited child 

'K,Y' r.,1...u,·1 RPI l'nago 2 ot U 
C ,\SIi . · ·-· ............. 

H 

f, ,f; 

E:;\llbllshod 9/6114 
-· -·--- . . .. - · 
E' : • :., 

Eatablluhed 0/22/14 

EslllblishEJd ·---
Does Nr;it Apply-

E 7 p,l;icemonj!; 
20 months 

Lfce)'Bed Feel~ Cefl'I 

None 

7/ 1/15 
E' ,: 1m1a1 . ~ 

\,. 

E. 

EstepllllNed 1/18/15 

Alleged 

\ JI 

-·-·-· ·------
l ··~. 
20 months 

placed togetttllt) 

1119/1tf 
- ·-···----------.. -- ---

Dcpont/DJlCV CASA F'r~grom 
1-101 F- Jo~• r.icn /ffiOO ,1Q1 01n J.vo N ~A7.2)9 

Soolllo, WA 061 22 Kon~ WA !>8032 
(JOSI 177-12A5 12CD1 01-1.1118 
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Penn11nent Plan 118 c1uTI1ntly court-otdere4 

Primary. Return home l.C? mother 

Altemat_e: AdopUon 

Compllance with DlspoalUonel Plan BIid 11ubsaquenl court ordarw 

Chlld: 
Placemenl 

SeNlcas: 
E 

Services: , ' ... , 

Mother: 
Services 

Visiteijon 

Father: 
Servlcea 

VleitaUon 

Father: 

Services 

Cum,nlly 9rdered by court 

Licensed F'osliir Care-

M!!C11oal and Dental Evaluation 

Asaes.snient ror Early Childhood Dovelopmant 

lndtvlduel Couneollng . . - . . 
Medlaal and Dental E.valua lion 
.s!lossmenl for Early Childhood Development 

PleyToerepy 

In home '."ernpy .. 
E.vldenc:ii-besed age appropriate peronUng claeses al 

pro11ider approved by Departmenl 

Drug and Alcohol Eva1ua1ron and rollow lreatment 

rec0mm0nda1lons 
Penmllng Asse.eomenl end follow oil racornmendaUone 

Coop1<fl:lle with Eslliblh,hmenl of paternity for J. 

and K . ~ . . 
Once weekly phone calla 

If lhl? rnothor Is able to visit on a Nr1ough: liberal, 

r.upeNlsed by DSHS or (1ilslanoe, coordinated oy 
carel.ikom and OSHS. 

r H 
o,ug and Alcohol Evaluetlon - rollow troatmonl 
r&eommendallane 

Ran9am UA'e 2 llmee per week for 90 days 

Psychoklglcal Ev<1luaUon with patenting component 

1 lime per weak, supervised whon father comes 

forward 

l ~ I 

Dome6tlc Violonco Bat1orer'11 /lssetwrnunl and follow 

roco01mendaUonu. Depertmi.nt lo provide collateral 
Information for assessment 

Substance Abuse .issessment and follow 
recommendaUons. Department to provlda collateral 

Information. 
Psychological Evaluation If lnd ir.elsn hy either ol lhe 

oth81 2 assessments 

~ f'r..,ew RfJI If,~~·> J ,1 ,1 

/\ CA ~A 
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Par11tt' compllanco 

Yes 

Yes 
Y~s 
Yes 

Yes 

Yes 
Yes - new rersrrel pending 

Yos - ne~_raferral pe~dlng 

All unclear due t.o her 
inoarcerotlon 

Yoe 

No 

No 
No 

No 

No 

No 

No 
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Vlsltatlon 

Currontly ord11rud by c:ourl 

Onco weekly Skype or phone oells 

Partloa' compllonco 

No 

Chlld'e 11tatu11 

Child'& name 

Overall well-being 

Provide basis (or olJove Comµllor.ice 
eecllon rucommendol1011a re d1i1d 1e 
ordered eervlcee 

Msdlcal snd dents I update 

OevelopmenlBVacedernlo updele 

Response to vleltatlon 

Contact wtlh slbllnga 

Child's ~pressed Wlshe,i lo CASA 

Chl!d's name 

Overall wetl-bolng 

Provide basis tor obove Compliance 
9Bctlon recommendaUono re child's 
ordered services 

Medical and dental updale 

DevelopmentaVacademio update 

Reeponee to visitation 

Contact with eibllngs 

Child'.s E11pr_eseed wishse to CASA 

Child's name 

:V f1e•, c,, R~f I µ~yo ~ ri l 6 

/\ CASA 

E' s overall attitude itJ much more posilive since the last 

!.sport H!__ ls~'~~ Vtl'Y_ well. 

E continues to see l he cournielar he hes had ror the last 

year end good progress le reported. 

.A.ii ~(~a_n_l ~':. rn! d!c-~~a.ns~. - ·· __ . _ . . 

E ia In Advanced math end is doing well In school. He le 

_d_e~el?~men~ l)Y on ~~k: 
Mostly nn11lra\: carog\110,s roporl 101opnone conversa tions seam 

'!!:rJ ·robo_tl~" .. a!l.d ho !~.~~0110 10 hang up. 

E' ,ad !I ~oenl•vlsit Wlth J ond E Dr I en<J 
j old~r (non:dopend·onl) brolhc;r. He was o9peclelly happy to 

soo O ual bolero Chrlslmas. 
0

Av~·ids th~ t;,pl~, t:ut ;ii~;~ highly of current csreglver'l . 

E, 

E is edJUsUng Quito well to U,e etn.Jcturo, love and 
co'n~lstcncy of hi& now placement, though Is somelln'les 

c'onM_c_d ~~u~ow long ho wtlf slDy there. 

E ~ curtertt with ordered sel\lfoes end ewelUng tlie st.art 
of In-home counseling In hl!s now placemonL 

E, Jc! hf!! Iona.ls removed ol tho ond of Oclobor end ts 

oolno w,111. I In I~ cunonl with dontal 11ltor suroory la~ l summer 

- no rnodlc::illon:i. 

E1 VER.Y sm::m; ho ~vl!I bo moving ne>.1 weoK lo an older 

d o:;sroom lllat may prO\•ido 11roo lor ocndam1c ch;;llonges In his 
E.ir1y Hoed SL.:irt Program. Ho Is emollonally fragile, bul 

dovelopmonta lly on track:_ .. _, 

Visits have not occuned since plai;ement dlsrupUon. All parties 

are. ~or111ng with lhe prl~o~.:_?s.'!~e. this ASAP . . 

E. had a visit fust belor'D Chrlslm<10 al his Maternal 
Grandfather's. His oldest sibling wao present , a 6 were 

C and l Ho·~?3 ·v~ry ~uppy !O soc E 

No expressell wishe!!. 

J R 

Cl, run.j,,111:;, t·,~,._, f'trirunn 
'1,11 F.. JCrfan't r!;~U \01 .,,.\ii.I\,~ ,,,:,11.a 

~-lll,fo \'rt. t'lOt~~ 1(-. I •,NI', ~i:n.\1 
. r,"1' · ,,,~·· ,:rc1 , ., '1'11 
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F 

Overall well-being 

Provide bas~ for abo11e Compllanoo 
section reoornmendallons re child's 
ordered services 

Medical and dental update 
Prescribed psycha\ropio 
medications and purp01le 

De11alopmental/ac11demlc update 

R~ponse to visitation 

Contact wllh siblings 

Child's e~pressed wishes on matter 
before court 

J " doing remerkebly well since ttonsi!lonlng 10 her new 
placement, 

~urrent with ordered services and wolUng for Ploy 
,11erapy and In-home counseling lo begin In her riew 
plabQment. 

All current- no rnodicallons 

J I In Ec1rly Hood Sl:ln /ram 8-4 dally and seems to enjoy It, 
Though omoVonelty vutnar:iblo, she ls meklng groat strides ln 
her new placement ond Is genorolly happy. 

Vlslt!i have nol occurred since ptaqement disruption. All ponies 
,110 wo11<ln9 1•,11111 /Jc pn1;0r, lo resume this ASAP. 

J \olned E. J et n visit on December 23rd at her Maternal 
G,randlattier's with E' ancj lWo older sibling~. She said ll 
was luri. 

No e)lpressed wl5hes, 

E d e very eucooeeful fB!I soccer season lhat ended l1'Jsl hefora Thanksgiving. He Is a great 
teamm~te and verv well-lil<ed, He Is doing very well a !em antary and le In an afler-echool 
program a, /B imd Glrte Club. C/\6/\ mat with E rectJnll)' et 11 111 IJoy~ end Gfr1s 
Club and he h8B Iola of friends und Iha alruclLJre uu1111 hlm ~ II wlU1 support around uctuJomics, &lructured 
readhl\) ,ind hamuwwk II.me, followud by 11thlullc oamee. F would like to play basketb11ll And 
CASA hi worldng nilh c:oreglvon11n nnmll ti1rn at the .ta end Girls Club In their in•houso league. 
He la a remarkably precocious athlete. 

E :onlinuas With the trarne counselor he has seen for the lost ye11r: the counselor visits him el hla 
school. Counsalqr repor1a lhel thara le a new oplimlsrn and brightness In nls dleposltlon I\Jrther, that the 
bahavlorel Issues Iha! were observed when oounselOf began .working with hlm ars fewer and much 
fsrthet In between. TM. (l()Unselor reports that l:: evoicja ronvBrlla!lons involving hie molhar, but 
8peake very tilghly or his Fosler Parente. 

e, 
E, ; very sanslllve and tamper tanll'\Jms a/'8 common. CABA hae visited E. , at school on 
many occasions ond ho e>ccols at ovory t.aek. His behavior at school tins Improved encl hls toochorn soy 
lhat since moving l.o his new placemonl ho 19 now napping for the firs! lime slnco bolng enrolled last 
March. They hevo ob9orved a reduction In on~loty slnco his rocont move. 

Er wm tum on 1/26 and cerebralod hle·blrthdey over this past weokcnd. Ho had quite o low lcmpor 
tsnlrums durtng Iha waeko11d ono bOC,!!(1'10 very lerr1101101 af 'hl9" lhlngs ond vary 1onrl111 or them being 
taken awey by anyone. C Uffu1 11 cnr1111lvoru urn wo~lng pAtlently with E lo c:.ontml tantrums v11on 
he can't do something "lmmodlalaly.• He stilt e:<preMies Iha! he lhlnk.9 he 1s a "bad boy" when he has 
anger end frustration, Caregivers are worl<lng herd to ralrama how he seea hlmsoll ancJ ere look Ina 
forward lo beginning In-home counaellng. 

When CASA last·sew c , he had been told that his mother was going lo call Iha! evening (It didn' t 
work out due lo some tochnlcal dltflcultles we ere resolving), E , Si!ld: 'I !<now why she can·t call or 

IJ,•teocunr.y CASA »1uorom 
1-10 , E .J BPfntaO(l r,soo •tfl1 ~·h A#d ,~ "'-'12,19 

~GJIUO WA ~01?] l'Ofll. ,sA P~OJ~ 
1~0n).,,, .. ,1.1!J .,nr.: r111.nr.t:i 
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sea me, !!h,a'e In o lono tlmooul In Collfomlo, thot'!l why.' Coreotvorn report lhot when his molhcr'o no111c 

dcos corne up E 1endo lo lalk about violonce, being e policoman, shooting hla foijlur mothor end 

pulling her In Jell. They rupurt having never seld tl1c1t hie mother la In jail , but ha must have some no\lqn 

\hal'a whore she iir. Ho e.lno lnlka nhout oum, 13nd points a protond gun al caroglvero only when hl9 

mother's name la mentioned. 

During his racent plocornorrf disruption. ha Wn11 conluued. CASA sow him twice during thlu purlou of flux. 

and hes seel'l lllm 3 lirnea since bolng pl1:1C8d with currunl carogivero. f aeems to think uµhoaval la 

the norm end he sharnd with CASA lhal he really likeu his new homo, but lu 1101 au ra he's "good c,iaugh" 

lo stay. 

J 
Routines ere vary helf)ful for , ,s roported by teachers 111,u ooreglvore om.I oo wllnossed by CASA. 

Sha In en Myer loemor and her Early Hood 81art nsl!I limits thot slio undorslnndn encJ ~aem rn lr lo hor. 

Whan J trnMll!onCld In hor currant plncomant, nr.a Woll obsoonad ,vllh "hll!ibanda" and kept telling 

corag\vora and CASA lhet 1hoy ware ' dlsgui;t(ng", We sat down wllh hor end aslmrl /lOr why and she sald 

·Mommy Iv. ' said no one should havo hvabonds. She now seems lo e·ee that ii two people love each 

olhnr ond gal along, It's OK lo be hUllbend/wtfo. 

J, lnlkod e~ctlodly about vlsltlno with hor Grandpa and E O ond e , B (her slslar 

D, ). J, 'IM roconlly bean asking lier caragl\10113 If lhey wont r,er and E , to I08VO lholr 

l' ornn: shn oslui U1ls multlJ)lo Umos eBch day. Cot'll glvum are hapoful that lri-homo 11,orapy will h,:Jr> v.,lh 
11·10 boC11unu IJolh J t111 tJ £ 11av11 11 lol of ;inxfoty/ln:socurity nnd confusion mound whern lhu'{ !Ive. 

Moth111,.• utatua 

It-la unclear if the· mother nas beerr ab!o to en11a11e In ordered 6ervicos et her pie co of incarceraUon. She 

does have twloa weakly phot10 calls With E' f,!nd phone calls w"h ~ and J, Nill reeumo 

once a third party Qervlco,, loJophono provider 15\lue le lroned out. 

PatlMr's sta~• 

£ 110s not came forwa rd 

f '>II i II rel)Prtedly doe& not \)alleve he needs services, has not hat! regular Cl>Otac1 with 

Ocpo1tmo)OI :ind hae not h.:io phone or Skype vlslls with ~hlldr1>11 ~lncu u,o end of Februc11y Mr. r 
hos roooncdly said he would like tD rellnqulsh his peronlol r10hl '>, 1houon 1hls seems to rhnnge depencmg 

en the day,. 

Recommendotlonn for court's flndlnga and court order 

Mother 

FaUler E 

F Athoo 

O'Jornll campllanee 

with ordered 11arvlcea 

Unkhown 

Na 

No 

Oyorall prcgreNI made 

Reserved 

No 

No 

- , , " ,., ~,, I p:ioo fr, e 
'K,c ASA_ 

APP. 227 
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CASA's Pennanency Planning recommendation for Adbptlo" 
this hearing? 

If the child has been out of home for 15 months, does Yes 
filing of PeliUon for Termination of Parental Rights 
promote the child's best Interests? 

r .n. E and . ave had· chaotic young lives. They have b1;1sn part of a dependency action 
for. the last 20. months·, however they were "out of home· for 12 months prior to coming to tho attention of 
Uie Department when their mother placed them with friands prior ID beginning her Incarceration. During 
this 12 month period; polia,- were cal!ed twice with reg~rd to I: 1 reportedly·sexually acting out and 
forcing himself on another 5 year old, anr:I repor1edly pulling down the panta of a young oo.usin. At the 
same time, f reported having been sexually abused by an older brother. 

Al· the l(lst hearing, CA~A rec;omm.ended Trauma Cc;>una.ellng to help E' "I cor:ifront these issuea, 
White he con1lnues to s~e,tis <;:01:1n13fflor, ·trauma-spedfic counseling has not begun. 
E' ,portedly go~~ ltln;,ug,nhe m~~11e whel'1 sp~king to his mother on the tele~~ne and s1;teme 
to understanQ that she rt)igh~:n9l llEr ,e~rpjng· anytime ~n; he has expressed sadn~s over this iss.ue to 
CASA in the past, but has..av9id~d lh~ top,rc in th,e last few months. E has become much more 
engaged w"h his school, ~as frl1mcfs and ·1~. ~ mu~h sought-after teammate in pick-up games, 

All three children have a visceral response'to sirens and behave very fearfully. Because E and 
placement Is new in lhl!·last 5 weeks, ~y are·stlll not quite sure they 'deserve" to stay there . .In 

their prior placement the.~regivers Btt:uggled wilh their tantrums and unpredictable, sometimes vlolant 
behavior (physically kicking a1,1d hltUng c13regl11ers), and told them they were bad. Their school teachers, 
school oounselor and cµrrant Cl!reg!li.ers~re helping.them to understand tt'laJ slip-ups !n behallior do not 
tnake them "bed chlldren" '~~·the,y •ca~ re-s~~ tJ:leli' ~havlor and.changa th& day. They seam to-bi:i 
trusting this. 

These 3 children deserve P..$n'.n~n~n¢y ~Ii. Sij6U!d npt b.e·tor.ced tp wall 3 Yi years untn their Mother's first 
eany release date. 

Information •ourcn 

Reeords reviewed 

Date last received discovery/case file updates 

Namea of people contacted 

Ryan Benrtelt 
Ingrid ~uchan_ . .. 

r~"("' Review Rpt I page 7 tll 8 
· c A5A ·---•W- •• •••• 

CASA records, Court records, police reports, 
school records 

12/9/15 

Relationship to child 

DSHS social worker 
DSHS social worker 

caregivers 
Teachers 

Head Start counselor 

counselor 

Oeponaency CASA P1d9rnm 
1-11)1,E J~lforson nfiOO 401 ,\ 1n Avu M ~A2239 

Soallle, WA 98122 Kent, WA 98032 
(206) ~77-4211!':i •2.00) ~]'7.2768 
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This report was prepared by assigned CASA 

Date report was prepared 
Reviewed by CASA Supervisor 

Report dlatrtbutlon 

Laura Clough 

1/26/18 

Reyi;ina U_g_lls 

Pa~~ ihat ant opted Jn for E4emce as of. toda~•·.ciate. 
Legal party's na~• ~latlon~~e ~ caee 

Ryan Bennett 
iaon Brown 

Court balllff/coord!nator, via hard copy 
DSHS soolal worker 
AAG 
n l '., tioy Jennifer Garber 

Anne Wakafleld 
April f31v~ra 
~~yana Ug~s 
NIA 

__ ___ ________ ____ _ Father A 's attorney 

~ Review Rpt I page 8 of 8 

'\E-~-~L._ .... ,-,u, .. 

CASA'& altomey 
_CAf>A'.& supen,laor 
Child's aUomey 

Ocpund1mcy CASA Prooram 
1'101 E Jolfo,cnn ;:5\10 401 4th l\vn N #A2239 

St131tle, WA 98122 Kent, WA 98032 
(206) ~77-42,15 1206) -41.7-2768 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

DSHS office: White Center 
CASA rile no; (Program use only) 

FILED 
16 JUL 27 AM 11 :54 

Court location: Seatt le Downtowfl<)rfil'~TY I 
Comm/Judge/Courtroom: ~BPERIOR COURT CLERK 
Hearing ~ate: 8/3/16 E-FILED 

Heanng time: B:30 AMCASE NUMBER: 14-7-01 413-7 ~EA 

Superior Court of Washington for King County 
Juvenile Court 

Dependency or Dep. legal no. :A. 

E f 

E ' J; CASA Report to Court 

Motion hearing Mother's motion for 
unsupervised & overnight visitation 

D.0 .8 

Comes now the Dependency CASA Program and submits the attached report to court prepared by the 
CASA ror the above hearing. 

I declare that I circulated the report to the parties 
listed and swear under penalty of pe~ury under --...."~a,,, , n ·--;\ct" ~,-1 ~ 
the laws of the state of Washington that the y "~ -ri vV(V'{I ..___ 

above Is true and correct to the best of my 
knowledge 

Date report circulated and sworn 

r::{) Motion Rpt I page 1 of 5 

~~A.SA~ ·- -, ....... ". 

7/27/2016 

Dependency CASA Program 
1401 E Jefferson 1:500 ' 401 4th Ave N #A2239 

Seattle, WA 98122 1 Ker.I, WA 98032 
12asi 477-4245 <206) 477-2768 



I f 
Thfi repor1 cams,n3 com1C1.emiol lnrormauon for 1116 b6nril af I/Jo ccU{1 1nd in•Y only b, dl, l1ib11lrtd II> porll•~ lo 11/e llffl• I cs~·, 

Child 

Name, age E ir 

Name, age E 
--- --·----------- ---

Nama, ;i-=o=-o ___ ~ - - ---J_. __ R __ ------------------

Mother's name F. fl 

status ra dependency Agreed, 6f2J14 

Father's name , E 8' ~ E ; /iJ 
0E'-:- li £;---. r 

Status re dependency Ealabllshed 1/1'6/15 Ee.tebllehed 8/22/1'4 

P_ il_· 1_e_m_1ty_s1_a_1u_e ________ A_d_!u_dlo_a..:.~_d _ _______ 'A_dJ,_u_d_lca_t~e-d _____ _ 

If Native American, r:iame of Doee Not Apply 
tribe/band 
Does IOWA apply? 

Total no. of plademe·n1e to dafe 
Total months out of home to elate 

T · = ,Jlec;emente-:--- i.- - & 

25 months 25 months 
3 plecetnents 

Who Is child currently placed wltt:i? Llcensod foster care (E 8, , ,laced together) 

dther court plocemonl condlllons_? __ N_o_ne ______ _ 

Dale CASA aoslgned 711/15 

Dale CASA last visited ohlld 

Chlld''5 expressed wl6hes on matter 
before court 

~ Motton Apt I page 2 of 5 

f"\~ AS A . . .. _ 
'" • lt•11• 

CASA 0slted . 

CASA visited l 
,nd : on 7/22. 

on 617/1 6 

CAS,, r..iutlous .:i1Jou1 ~sklr g direct question regarding 

unsupervised In-person visits to clllldrnri due to t1gc .ind 

!mollonal lntelllij~ _ 

APP. 231 

l.l,·11':n<Jcncv CASA Pro11, 1111 

1401 E ~Qlltm,n r..:ico ' ~01 ~lh ,.~ :1111,2239 
5•on••. \·,., UI?) 

1 
,< ,. vu, !J• •• :n 

1:·(rJ1 •117•42'45 ; 4•177-:; II 
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Contested Issues 

1 Contested Issues noted for this 
hearing 

1) Mother asks the Court to grant unsupervised visits with 
her children. 

2) Mother asks the Court to grant overnight visits with her 
children. 

· l_lecommend~tlona for flndin~s and court order 

1. CASA does not support unsupervised or overnight visits between the mother and E= 
E , ,d J to the significant risks to the young children. 

While CASA supports the mother visiting with her children when she Is in Washington State, CASA does 
not feel that overnight Visits are currently In the chlldrens' best interest. E .1as demonstrated 
sexually acting out behaviors and also made allegations of sexual abuse aqa1nst an older brother, 
presumed to be I\ . Per the case file, on 4/27/14 police were called to Preschool after 5 
year old E. ':lulled down his pants and put his penis In another 5 year old's mouth. In April of 2014, 
CPS received a referral from :hat E had pulled down the pants of his female 
cousin. At that time, the then suitable adult p1acement reported to the School Counselor that 
E' was sexually acting out and that he seemed "overly protective of his private parts." At that time 
E' reported that his older brother (then 13) sometimes "messed with him", pinning him to the bed, 
poking him and it felt like a "pin In his bottom." 

E" older brother K •as recently released from JRA, and the mother's motion asks that I 
be able to participate In the overnight visit. [' ·.:; current whereabouts are unknown. There have 
reportedly been allegations of sexual assault against both older siblings. On 12/23/09, law enforcement 
was called after a young glrl reported that during a sleepover party she awoke to find 9 year old 
putting his hands in her pants and groping her. Per discovery, 1 · ,e School reportea lnctaems 
of sexual assault by r that reportedly occurred durinq the spring ct .!u14. Because it is not known 
with certainty which brother may have sexually assaulted E CASA does not feel that overnights 
visits would be safe situation. 

E' Et · and .; currently have scheduled telephone calls with their mother twice a week, In 
addition to monitored visits when their mother is able to travel to Washington State for furlough. Prior to 
the last in-person visit in May, J and r s therapists together recommended that there be a 
designated "safe person" at the visit who J, and r ~ould go to tf they felt unsafe or simply 
needed a break Both of the younger children were very concerned that they wouldn't be picked up after 
their last visit. This is certainly not the fault of their mother; when their last placement disrupted, the 
children were dropped off at school and never picked up, requiring the social worker to transport them to 
her office where they met a new after hour's social worker with whom they spent the night In a motel. 

Both.., 1d E. have had serious acting out behaviors in anticipation of, and following telephone 
visits with their mother. .... 1s very conflicted and asks her mother and her caregiver the same 
questions: "Am I your only baby? Are you going to only love me? Tell me I'm your only baby, etc." 
She has also been repeatedly saying to her caregivers : "You are never going to leave me? I will live here 
forever. You stil l love me even when 1 ... do you still love me? Are you going to take care of me forever? 
You won't lie to me? I don't love you; I love you." The caregivers have been in conversation with J 
therapist to see what tools they can use to support her through this very confusing time. 

\{J Mohan Rpt I page 3 of 5 

'\~.!~~-·· -
Dependency CASA Program 

1401 E J.>fferson #600 I 401 4th Ave N IIA2239 
Seattle, WA 98122 ! Ke11t. WA 9e.032 

120B) ~77-4245 {206) 477-27£Je 
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The last two phone calls have gone much better now that the kids are speaking to their mother 
separately. They were able to focus better and they like that the call time is much shorter for each of them 
- they aren't "stuck" there the whole time. C: 'las commented that the calls feel "fast" now and this 
makes him happy. C:. engages with his mother, but seems to withdraw when she gets personal or 
says "You know I love you ... I'm your mommy, you are my baby, etc.• He gets quiet and will then tell her 
he doesn't want to talk anymore and passes the phone to J J nas been more interactive than in 
previous calls, but she does let her mother know when she's done. She's been much more respectful and 
less rude toward her; C .:ontinues to have tantrums, but has been making better choices, using his 
words and walking away from a potentially explosive situation, rather than using his fists and feet (please 
see attached documents from teacher and school). 

( ind ..i d caregivers and CASA were notified that J .ecelved 10 referrals for unsafe behavior 
In the last week (please see attached school referral) that put her and her classmates at risk ,1 
therapist reports that... has great difficulty self-regulating. She states that while ... s a very bright 
and precocious 4 year old, she is emotionally "stuck" as a 20 month old because her toddler years were 
so chaotic. She further reports that" ts challenging and provocative and ls very easlly triggered, then 
withdraws and Isn't safe for herself or others In her path. This therapist is able to keep her composure 
with J e, but is concerned that others may not be able to stay balanced and composed when • tests 
limits and becomes fixated on what she is told she cannot do. CASA does believe it is important for these 
young children to rebuild a relationship with their mother without it being forced upon them. 

CASA believes it is Important to recognize how difficult change is for these young children and Is hopeful 
that the mother, with the help of the children's therapists can develop strategies for responding to the 
triggers that create unsafe, provocative, defiant and often violent behavior. Both children's therapists 
have agreed to engage In a telephone call with Ms. F , (in the presence of their supervisor) and are 
wllllng to discuss strategies she might employ to make the calls less stressful for them. Unsupervised 
overnight visits cannot guarantee the emotional safety of these children at this time. CASA feels it is In 
the children's best interest for the focus of visits to be helping the children reconnect with their mother and 
that this be done through a gradual progression of visits upon agreement of the Department and CASA. 

Information •ourc .. - -------- - - ·-- -··,--------------------, 
Records reviewed 

Date last received ~iscoyery/cas1=: file update~ 

-

Court Records, Police Reports, CASA records, 
Mother's Motion 

7/21/16 - ------- -------- --' 

Names of peop!e contacted_ Relationship to child 

!-_au_r_a_L _ _______ ------ -- - - Therapist 
_R_,ya_ n_Be_ n_n_ett _ _ ____________ DSHS social worker 
Lashon W . .;ounselor 

T rrf E. 
J 

~x Motion Rpt I page 4 of 5 
"C A SA 
ft,a.111 .. ~ - .. -

E1 .; Head start Teacher 

Dependency CASA Program 
\ 401 E J2ffe,son 11500 1401 4th Ave N NA2230 

Seattle, WA 98122 Kent. WA 9e032 
(200/ ~n-42•15 (Wt;) •ffl-2768 
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I declare that I prepared this report and under penalty 
of perjury under the laws of the state of Washington <) (Xr cjl 

_j.. . (.(___.,, . L,,.-.. that the above is true and correct to the best of my '- , ' 
knowledge 

Laura Clough 

Date signed 7/27/16 ------- - - - - -----
Where signed Seattle 

Reviewed by CASA Supervisor Reyana Ugas 
... . - - . . ' 

Report dl•tribulion · 

Unless noted below, all parties received this report via email. -· 
Le~al party's name 

i__ 

R~an Bennett 
Zach Brown 
Jennifer Garber 
None 
April Rivera 
Revana Ugas 
NIA 

-:t! '• ':. .rJ ·, ''l. i 

t::{J Motion Rpt I page 5 of 5 

I'\; E.t:~ -·· -

-

-
Relationship to case 

Court bailiff/coordinator, via hard copy 
DSHS social worker 
MG 
Mother's attorney 
Father's attorney 
CASA's attorney 
CASA's suoervlsor 
Child's attorney 

Dependency CASA Program 
1401 E J~tfersoo 11500 i 401 4th Ave N #A2238 

Seattle. WA 98122 I Kent. WA 98032 
(206) 477-4245 I (206) 4n-21sa 
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3 

4 

5 

6 

DSHS office, White Center 
CASA tile no: '· {Proqram use ,only) 

FILED 
16 MAY 05 PM 3;42 

Court location: Seattle Downto~~TY 
Comm/Judge/Courtroom: ~ieRtOR COURT CLERK 
Hearing date: 5/12116 E FILED 

Hearing time: 3 PM CASE NUMBER: 14·7·01413-7 SEA 

$'-'parlor Court of W~shlngton for King County 
7 Juvenile Court 

B 

9. 

10 

11 

12 

DE!pendet.toy of 

13 0.0.B 

14 

15 

Dep. legal no. 

CASA Report to court 

Dependency Review nearing 

Comes now the Dependency CASA Program and submits the attached report to court prepared by tt,e 
16 CASA. for tt,e abov~ hearing. 

17 I declare that I circulated the report to the parties 
listed and swear under penalty of perjury under a ./I~ 

0 0 A . -~ 
18 the raws of the Slate of Washington that the ~es l(_/1 

above Is true and correct to the best of my 
19 knowledge 

20 Date report circulated and sworn 5/5/2018 

21 

22 

23 

24 

25 

26 ('j(i~ Review Rpt I page 1 of 9 
CASA --... .... , .. ,. 

Onptmcrnncy CASA Pro9rarn . . 
1,101 E Jor!nrr.~n i:soa .101 •th'A'm r~ MZ238 

S&atlle. WA 001n Kenl, WI\ 96032 . 
(20G) ~77-42A5 (20.6) 471-2768 
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CASA Cou1Ii1: Report 

J'h(s mporl con1Ja1n., co,, f/dOll r,,.J mlarmb//orl /ortho csnorrt cil lho coJrt and mo~ o,i/y oo dlslrlblll ilu lo parl10,'. ta 1tw/~q•l c.tao. 

Chllit 

Name, age 

Mother's name 
Status re depenQenciy 

Father's name 
$1B1ue re dependency 
PelaTfllty status 

II Native Mlerlcan·, name or 
lrlbB/b1md 
Does JCWA apply? 

Total no: of placements lo c!ato 
Total months out ol home lo dale 
Who I& cl)lld currenOy plaoed with? 
Olher cour1 placement rondltlons? 

Date OASA assigned 
Date CASA last vlslied 

0

chlld 

E A 
"'; \ / D:;:lt'Q ~ m--"l.• - i •·--- ~ - --.11.-

R 
Eut.1hllohotl 915/14 - - · ·----·· ··--- -·- . 
F. &.J . ti' ' II !: f 
E·&tablfshe.d iJH!/16 Est.abflshed' li/2~114 
A:djui;llcell'l.Q AdJuolcsllld 

Does Not AP.PIY 

6 ! plocornaqls 
23 'm'onthe 

LI.ce ri~ d fp~ter ca.ra (1 
Nbr:ie. 

·11111 5 
E:' 4/30/16; E a. • 

E l placements 
2J n.,onlhe 

& . ··,p1aceci"ioii e1lier) ... . 

\/26/1 6 

l)up.,r,~unr:y l:A~A P1Q1)1on1 , 
1'101 E Jnlr~r,,011 · ~1)(/ .101 '- tn /WO IJ 1/1\?'JJQ 

S M nlo. WA oa1n 1(M1, WA< %032 
(W G) .\17-421:i 12~11) ~71.27"'8 
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Permanent Plan aa c.utTenlly court-ord&red 

Adoption primary; return home to mother allernate 

Compllance wtt.h DlsposlUonal Pinn and MJbsequ11nl ciourt order-a 

Child: 
Placomenl 

Services 
E 

Child: 
Placcmanl 

Services 

E' ' & 
J 

Molher. 
Services 

Vlaftation 

Father: 
Services 

V19llaUon 

Father: 

Services 

Vlertstion 

Currontly ordered by court 

Licensed .Foster Care 

Me~lc;al and Dental EvaluaUon 
Assessment for Early Childhood Developmenl 
Individual Counseling 

E 
Licensed Foster Care 

Medical· and Dental Ev?l1J11Uon 
Assessment for Early Childhood Development 

Play Ther~py 
Ir\ home Therapy 
TharApeuUc Trauma~nfonned Coun.seling 
FCAP evaloaUon re: ri, 

·t. Evidenoa-based ago appropriate parenting 
classes at provider approved by Department 

2. Drug and Alcohol Evaluation ;and follow 
treat,ment racomrnendaUons 

3. Paranllng A'.sseiiemenl and rallow all 
recommendelione 

4. Cooparato with ee.tabflshm~nt of paternity for 
.. and-

011~: weekly plione c.ilie. 
II Iha molhor Is able lo visit on a furtough: liberal. 
supervised by OSHS or deslgnae, coordinated by 
caretakers and DSHS. 

E 
Drug.and ·Alcohol Evaluirtion - follow trealmenl 
recommehdatlons 
Rai;,ddrtl UA's 2 limes per week for 90 days 
Psyct\Ologlcal Ev.aluallon with parenting component 

1 ~rn.a per W98k, SUp81VisOd when falher comes 
rorwari.l. 

E a:J 

NIN parental right6 relinquished 

NIA! parent.al rlghhl relinquished 

Parlles' oompllanco 

Yes 

Yes 
Yes 
Yes 

Yes 

Yes 
Yea 
Yes 
Yes- now referral pending 
Yes 
Yes - referred 

Yes 

No 

No 
No 
No 

1. All unclear due lo 
her lncarcerallon 

2. All unclear dua to 
her tncan::eratlon 

3. Referred end WIii 
Leko place during 
upcoming furlough 

4, Yes 

N/A: parental rights 
relinquished 

NIA: parental rights 
relinquished 

'..,:; H,:v,rnRc,ljp!]oJ,11'1 

/\CASA 

, 1~t11H1IJ\lf.1"'11 r /\•"' ~ f•r11~,11r:1 
'IJ ~ f l 101.,.:.r. ,1!,0 J 11h '.t~ 1\ l\ If 't~ , .. ;J1 

_, ... ,,,. . u11•11J/, n,,, 1•'"1 ,,,,,,.,, 
I.' 1-, i ,1 ', • • I' J J ,J\ 
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Child'• status 

Child's name 
0118rall well-being 

Provide basis ror above Compliance 
secUon recommendations re child's 
ordered services 
Medical and dental update 
DevelopmentBVecademlc update 

Response to vlsitsUoo 

Contact with siblings 

Child's Expressed Wishes to CASA 

Chlld'&name 
Overall well-being 

Provide basis for above Oompljance 
seotlon recommendations re child's 
ordered services 
Medical and dental update 

DevelopmentaVacademlc update 

Response to visitation 

E'~ H 
- - ··- ··· - ···--~- --- - ---·- ------ -6' ·varall attlttJde Is much more positive since Iha la!,t 

report. He Is doing very WQII, ___ -·--

E'. , ,cqn,tl1;11,1(18 to a~ the counselpr h.e Ms M d for. the lest 
Y~!31' 13nd goo~ progr~e I~ re·po~Ejd. 

Al! ~rrent -nq medlcE!1Jc;>ns 
E' .. . ls.In advsn~d m~ ~ncl ls -doing·well in school. He Is 1 

developmentally on trac~,. _______ ·- _ . ____ _ . 
e I reST,lQl'}Se conUnues to be mqsUy neutral; caregiv.ers 
r,eport teiephone cb{l~rsaUor,s seem very robotic an4 he Is 
am(lous to hang up. 

E ad a recent visit with .' 'IC. , D and 
1 older (non-dependentLbrpther. E I has been vlslUng 
every two weeks with J, an~ E unoe the beginning of 
February and he seems to enjoy hi~ t ime with 1hem. ·-·- -- --- - --- - -He .does not want to move; he f~ls.v.ery safe In the home of 
c.urrent· caregivers. 

E' I } - ~- ·-~-~~ 
E 1s extremely up and down. He feels safe and lovec In 
hrs current placement and often worries he wlll not be able ta 
~ay; __ _..._ - -- -----
f ;ufrent with or'g!:!ied sen,,ices and bf.man trauma 
c~n:mseling Q weeks agQ." · 

E :id his tonsil~ l'E!moved 11t I.he end of October and Is 
doing well. Current with dental after, s1,1rgery last surnrner - no 
medlcalfons. 
E . la VERY smart: he move.ct to an advanced ctassroom tn 
the Early Head Start p.rogram. He Is developmentally on track, 
though fragile. . . .. - ---- .... -
See below. 

Contact with siblings f: J placed with his sister J 
wtlh his brother E 

and has had regular visits , 
. . ... - . . . 

Child's E:i!pressed wishes lo CASA No expressed Wishes. 

Child's name 

Overall wel..,being 

f'/"'t~ l~cview Rpt I pc1ge ,fol 9 
CASA -... ·--... ,.,1••---

I - --·-------- ·· - ·"-···••---·--··-·• 

j J1 ·--~ ~ -· -·-· .. - . .. . - -· - . ·-· 
JL doing so well, She is very happy in her curre·nt 
placement 

Jµper,dency CASA Progtem 
1'101 E Jeffnrson t:600 -10 1 tth Avo N IIA2239 

Soatlle. WA 98122 Kor.t. WA 98032 
(206) 477-42•15 1206) 477-2768 
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---·--- --··-·---·· -- ·- - ·- ... ,__ . ----- - -•-··· --
Provide basis for above Compliance J ls P!JJT81it with otdered serylc'es and began trauma 
section recommendations re chUd's ·i:ounsellng at.the ~nd of March 2P16, 
ordered services 

Medical and dental update 
Prescribed psy(lhotrople 
medications and purpose 

-·------·--- ·· - ··----- ---
All. currerat - no medloatrons 

DevelopmentaVacademlo update J, , In Early Head·Start from 8-'4 dally anp saems to enJoy It. 
Tnpugh·ernoponally vulnerable, sha has come to feel secure In 
h~r current placement.and ls.a mueh_happ!3r child. _ 

Response to visitation i:wlce weekly telephone visits resumed during the 3m weak or 
February. J usually does no! talk and frequently walks out 
of lhe room during the· i:alls. - --·--- _ 

Contact with slbllngs J and E' ! yts~~!ry: c;:ouple Qf weeks With F 

Child's expresaed wishes on matter No expreSSeQ wishes, 
before court 

E ,ontlnu88 with the same therapist he has seen ror th.e last year, hla therapist sees him at his 
school, and has Slapped up the visits during thli, reporting p 1:,1riod. Theraplar reports tha~ there Is a new 
oplJmism and brightness In ~ ,'a disposition, and that the behavioral Issues that were observed 
when he began working wiU, f are now fewer and much farther In between. As part or his ongoing 
counseling referral, ttie provider completed a new assessment which was shared with CASA in March. 
This n$V 1:1ssessment noted that E I suffers wilh An>clety Disorder and Adjust(nent Disorder. 
Therapist reports that E I worries about being separated frurn family and has concerns about being 
separated from his current caregivers and finding himself atone. When therapist attempts to engage 
E In conversations about visits or his relationship with his mother; he shuts down, stating t,e 
doesn't remember and asks to change the subject. He does· report being sad when he thinks of the "bad 
plasea· ha h~e lived (prior 10 the currant placement). E , reported being physically abused In 2 of 
the homes he was placed In (specifically reporting he had been beaten with a belt by his mother's friend 
and subsequently being assaulted by U)e son of his mother's friend). He states tie hated Jiving in the 
homes of his mother'~ two friends. He went an to say that he Is sad when he U1inks of his Grandmother, 
having been tol<j recently by his sister th/rt his Grandmother is dead after being shot (timeframa is 
uncartaln). 

Therapist reports that E' 1 ls obsessed with money; we·nting tti sell toys he rs not using, almost as 
though he ~ _preoarlng to take care of l'llmsett, He· further reports th~t spending direct time with E 
wor1,s besl. E , llk~s having consistency in hla life; being able lo look forward to routJM works weu 
for him; confrontatton 1$ not helpful. 

CASA agrees that E should continua In trauma.focused cognitive behavioral therapy. E'... • is 
a member of the i Boye and Gins Club and takes a bus from Elementary !here 
each afternoon. He eppreclel811 the academfr. routine and the opportunity for athletlc participation 
provided at the Boys and Girls Cluh. E is a gifted and empathetic teammate who Is much sought 
affer In pickup games. Is a terrific community resource for E and CASA 1s hopeful 
that there Is a posslt;,lllty for hlni tr."J partlofpate In a menlorlng program there to encourage African
American male and female ro~ models. He reached out lo CASA to Inquire about summer camp and is 
now registered to go~ Camp this summer. 

rv"\~ Re•Jiew Rpt I page 5 of 9 
' CASA , ____ _ 
.... ........ 

Dependency CASA Program 
WJ1 E Jeff'ereon #500 ,101 t. in AVA N M 2239 

Soattlo, WA 911122 KnM WA 96032 
1:•c~, ,, n-12~5 ,,nr,1 ,n 1.21f<.6 
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E: 
E or• , ' as he requests to be called, is 1/ery sensili11e and has frequent temper tantrums. He 
smrteel trauma-focused thi,rapy 5 wee~s ago and sees his treatment pro11lder on Wednesdays an(i 
Fridays. He tells CASA, "I like Uie talking doctor." CASA has talked with therapist on two recent 
o~slons; she reports that Gt .s com'pletely engaged. They are .working on anxiety regulation and 
anger management. Two Weaks ago, ttie therapist reported that the.calls between C and his mother 
were not helping him wrth emotion regulation and were very distressing ~o him: stia asked If the calls 
oould be halted. Because Iha C;;alls are court ordered,, CASA suggested (; ::ould listen and politely say 
he didn't want to talk. G therapist asked thoLCASA communicate U,is to G ,, which I did. This 
was reportedly not well received by his mother and when he saw the therapist the next day he axpr-essad 
sadness that his mother did 'tiol "hear my polite words.• 

The following are examples of cells that were distressing to G 
1/26/18: 

~e When arft y,ou gettin'g 01.1t of timeout? 

R , Very soi;in;, I ~m working' on It 

E• ArEI YQ~ gojng IQ ~tl~ me lip? 

Fi No l'f(I ~!it ·1:1olrig to b,eat ,rqu Up. 

1:3s transcribed by the csreglvets: 

E •; Toal't1 w.h~~ yo1.1, salij at Grandpa's. When I Cclll Y9\.l ' a, you are going tQ beat me up. 

R , I wo'ulcl Mver beat )'6v up; my friends call me ,, but I am your Mommy: 
2/25/16: 

·r ~: Wtiy do YQU keep,'calllhg?: I don't wan( you to calf. 

R 1; You, dorft·w~ttQ talk IQ me? Where arft you gcittlng this?. 

E' You jusrcalled the either nlghL I'm tired of talking. 

R. I only call becaufie 'I love: ~u; I only get 15 minutes - It's npt forever, just 15 ml nut~." 

The care~l11ers continue lb report that when his mother's name does come up, , iends to talk about 
11iolence, being a policeman, shooting his foster mother and putting her In "Jail." He also reportedly talks 
about guns and points a·pretend gun at the caregivers when his mother's name Is mentioned. They report 
having ne\/er said that his mother is In lall, but r ;eems to be aware of his mother's whereabouts. 
CASA has been present to support J during two recent phone. calls With his mother. On 4 separate 
occasions dur1hg the call, ,there ,was an Interruption and a voice, stating "this call has originated from a 
Federal Penitentiary." 

CASA and t!aregivers hav.e also shared with therapist a meant overt and Inappropriate sexual comment 
mado ~ ~ 2 weel<s a~o while driving with his roster mother In the car. They pulled up next to another 
car at a stoplight and an attractlve woman waved at them; ' said, "I'm golng to marry her so she can 
llck my pee,.pee; I like tl'iaf.', Less overt comments were reported to .CASA by the last licensed placement. 
Therapist has noted this:at'ld' will attempt to give ' an opportunity 'to discuss and understand. 

J has had some wo'hdem.illy notable tnoments, paired with ·eq'ually notable tantrums that seem to 
come out of nowhero. Each Ume has had outbursts, the level has escalated\ even 'Nith tne support 
of counseling. Acc0rd1ng to the caregivers, ~ had his worst outburst to date,ori F.l'iday, 4/29/16'. 

, teacher has remarked that during a pre11lous Incident, would nof st~pJdi:klng her and stie 
had to take off his bdots because he was starting lo hurt her. This Is a troubling pattern; ,eels very 

f'v""';(i Review Rpl I page 6 ol 9 
CA. SA 
t,., ......... ..._ .... _ 
,.,. , .,.,n• 

DP.i:,onlfency CASA Pw gr.in, 
1'101 E ~orfor.ion r.5()0 'i ·\0 1 ·' lrl /1'111 r4 ~/\Z?.39 

Seanto WA 98122 Kont, WA !lllO:!) 
(20G) ~ 77~12~5 l2CJG) •1?7-ni,a 
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remorseful afterwards and certainly has deep empathy. but in the moment, he ls unable to stop. l 
has been working really hard on anger tools, but he can't seem to employ lhem yet in the moment of his 
anger. His roster molher has asked it ha can feel it In llis body when he gala angry and he said 
yes: he feels "fire coming_ out of his head." They talked about trying to use his tools when his body starts 
to feel that way. They 4!1.~ed about how theirs is a safe home and they need everyone in the house to 
have a safe body, head and heart. G s scheduled In continua twice weekly trauma counseling 
throughout the spring and summer. Hopefully, he will continue to grow In his awareness of the build up to 
tantrums and employ the tools he is learning and wetting on In therapy, 

ls very well suppprted In his current placement. He Is fer more stable th.an he was one month ago. 
He faels empowared lo .uso hie words during the phone calls with his mother. While he continues lo have 
extreme bouts of sadness accompanied by crying and hit Ung himself (saying "my heart hurts"), he Is 
beginning to understand that others feel sadness too; he Is not alone and l1a has hap·py f~ellngs as well. 

I ,s registered for kiridef.garten in the fall, hes eri upcoming readiness· assessme11t and is a very 
intellectually precocious 5 year old. During this reporting period I has mover! to an advanced 
classroom In his Early Head Start Program. While lnlUally being some!Nhal reluctant to leave the 
classroom he shared with his sister, he is showing good:signs of leadership and Is proud when frequently 
asked to !Je a "line leader.• Ha Is also showing great signs of empalhy A current ctassmate Who 
advanced with him lo the new classroom has had some SAri'"JS behavioral aggression issues with rellow 
classmates and Is recslving special attention at ~c:hool. _ was present when this same classmate bit 
CASA last October. During a visit last week, E. • shared with CASA that this pertlcular classmate's · 
behavior is "a lilUe better, but he's try1n!) so hard and I'm proud of him." 

J 
Roullries 'are very helpful rot J 1s reported by teachers and caregivers and as witnessed by CASA. 
She Is ari eager learner and her Eany Head Start sets limits lhat she understands and seem fair lo her. 
During the prior reporting period, J land experienced a placement disruption and, dasplte the 
kindness and consistency of the new placement, both children expressed serious anxiety about ·not 
being good enough lo stay" or asking when lhey had to leave. This has waned some. CASA sees Ulese 
two younger kids weekly and J, In particular, seems less frightened about suddenly being 1,Jprooted. 
J, , teacher reports great signs ·or leadership from her and she now reads short phrases and can 
identify all letters in the alphabet, and is very keen with numbers: She loves books end music and has a 
beautiful singing voice. J, s also receiving trauma counseling and her once frequent tantrums. have 
waned. 

Durtng the previous reportlng period, J 1ad soma rather unsettling behavior regression; specifically, 
she wanted to be treated like a baby, be carried everyWhere and speak and be spoken to In 'baby talk." 
J s Uleraplst reports that this Is not uncommon In children who experience serious neglect as Infants 
and toddlers. .. ..,as 17 months old when her motlier began her lncarceratlon and thaL began a 13 
month period of serious chaos In her fife: she lived wiu, 3 different friends of her mother's and 
experienced very real deprivation. J. s becomlhg more Independent, enjoys her chores and needs far 
less redirection. 

Mother's status 

The Mother has a scheduled parenting assessment during her upcoming furlough. To the extent that 
mandated services are provided at the Dublin Penitentiary, she has engaged. 

Pathe,as status 

~ Revie\v Rpt I page 7 of 9 

"~~1-·-
I l'1p!lri.:uncy CASA Pronrum 

1 ·101 E J,1/f~rson r.!iClO -101 ,<111. M o r~ ~1\2239 
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E H ; (faU,er of E H, he!! not come forwerd. 

Et J. (father of E: I and J f, does not believe he needs services, has 
not had regular contact with Department and has not had phone or Skype vislls w ith children since the. 
end of February. During a hearing on April 25'11, parties signed an order whereby Mr. AJ Jlinqulshed 
his parental rights. 

Recommendation• for court's flndlnga and court onlar 

Mother 
FathAr . 

Overall compllanca 
wtth ordered Hrvlcee 
R~erved 
No. 

- --·• ·- •-•w•-••••-•··---•--· - - ~ 

Overall prQgren made 

No 
Na 

Fathe• . NIA.- p~ren~l.rlg~i; relinquished NIA- parental rights relinquished 

CASA's Permanency Planning recommendation for 
this hearing? 

Adoptlcm for . nd E.. 
Guardianship for E 

If the child has been out of home for 1 S months, doee Yeti 
filinQ of Petition tor Termination of Parental Rights 
promote Iha chlld'e best Interests? 

E. E. 1(,1 J "!Ve had c~aotic young lives. They hav!;? been part of a dependency action 
for the last 23 mpnths1 hpwever they were "out of home· for 12 rnonths prior to GOm1ng to the attention of 
the D~partment wherrthelr-.rnoth~ placed them with friends prior to. beginning her Incarceration. Durtng 
this 12 month penod, police were-called twk:e with reg,;1rd to E\ reportedly sexually acting out and 
forcing himself on another 5 ye~r old, and reportedly pulllng down V.,111 pants o1 a young:cousln. E. 
has been In the same stable placemenl fur 15 months where he flourishes with routine and is quite 
bonded to his caregivers. E , does feel a bond with his mother and:has. untll this reoorting P.eriod, 
expressed distress at tJer absence. His current caregivers are willingJ~ SUP,_por1,.E as long·~~rm 
guardians. At the last P~nnanency Planning hearing in February, the Depart111ent was Court ordered to 
file a termination pelitio11 for these U,ree children: ii is unclear lo CA$A if:U,!s· ~s ·occurred at lh!' writing 
of this ~port. 

~ md G nava b~en In U,eir current placement for over 4 months. They love their horn~. their 2 
dog, pnd they ~re loss fearful that they will be forced to leave their home. They have expres~ed a· feeling 
of powerlessness and not -~eing worthy to stay in their current placem~nt. Censislent routines ~nd a 
feeling of beino able to express themselves in-their home has had the positive effect of boo!}ling their 
confidence. J md G I placement is willlng lo be a long tenn. permanent pl~cement. 

These 3 children d~erv.9 pennanency and- should no~ be forced to wait 3 t 'Y~~rs u,itil -1helr MQ1her's firsl 
ear1y release date. 

Information eourcN 

Records reviewed 

f""-"'"''j(i Review Rpt I page a cil 9 
CASA . _..__ 
......... "., 

CASA records, Court records. policu reports, 
school records' 

Depenc~ncy CASA Progrnm 
1•11l1 E Jollm"Son f.500 ~01 '-lh "'"' N IJA2239 

Soanle, WA 001 22 Kent. .NA 96032 
(:lOG) 177-42~5 r2oc,1 -1 n.2r68 
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Date last received discovery/case flle updates 

Names of pea.pie contacted 
Ryan Bennett 
'!'l~y E.:. _ _ _ _ _ ·
Laura L. 
Rosa S. and Dina C. 
Dana Y.. 
Las.hon W. 

This report was prepared by assigned CASA 

Date report wee prepared 

Reviewed by CASA Supervisor 

Report distribution 

12/9/15 

RelatJonshlp to child 
DSHS social wor1<er 
Trauma Counselor 
Trauma Counselor 
Head Start Teachers 
Head Start Co~nselor 

1t Tt!e.i:_apl~t _ 

Laura Clough 

5/1/16 

Reyana Ugt1s 

Parties that:are op.ted In for E-Seme:e ae of today'• dat•. 
Legal party's name Relatlonshlp to caae 

Ryan Bennett 
Zach Brown 
Jemiife'r Garber 

.. . ... .. - . --·- '"_ .... - ··- --·---· 
_Craig _McDonald ______ --······ ..... . 
April Rivera _ 

Reyana u~~-~~~~~~--~~~~~ 
NIA 

•' 

~j{i Rav,ew Rpt I page 9 ct 9 
CA SA - -,_, .... , .. 

Court bailiff/ooordinatQr, via hard copy 
OSHS social worker 
MG 
Mother's attorney 

Father's attorney 
CASA'!> attorney 

CASA's supervisor 
Child's attorney 

Oape11d1111cy CASA ProC)ram 
1-101 E ,/olfcrson 11800 ,HJ 1 "1h J\vn 1-1 M2?39 

Seattl!I. WA 96122 i<0/11, WA 9!3032 
j:106) '177~12~5 (2()6) ~7.7-2766 
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1 King West 

FILED 
16 AUG 26 AM 9:00 

KING COUNTY 
SUPERIOR COURT CLE K 

Commissj~JJ11t.ttl5ahan 
CASE NUMBER: ·14.W0~\ SEA 

8:30a.m. 
2 

3 

4 

5 

6 

7 
SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

JUVENILE DEP AR1MENT 

8 IN RE DEPENDENCY OF: 

9 

10 :G, t+. 
11 

12 

DOB: 

Minor Child. 

NO. 14-7-01413-7 SEA 

DEPARTMENT'S RESPONSE TO THE 
MOTHER'S MOTION TO APPOINT 
COUNSEL FOR THE CHILD AT PUBLIC 
EXPENSE 

13 COMES NOW lhe Department of Social and I-Iea1th Services, State of Washington, 

14 by Zachary Brown, Assistant Attorney General, and responds to the contested hearing noted 

15 by mother as stated below. 

16 I. RELIEF REQUESTED 

17 TI1e Depru.tment respectfully t eqnests the couL1 deny the mother's motion to appoint 

18 public counsel for her eight-year old child. 

19 II. STATEMENT OF FACTS 

20 {5t \t. . is an eight year old child. He has been dependent since. September 

21 of 2014. His father, is not participating in the dependency case. e, ft t 

22 is currently in licensed foster care and has beeu stable with lhe same family since August 

23 2015 (over a year). £l I-{., has been engaged in counseling for over a year and continues 

24 

25 

26 
DEPARTME NT'S RESPONSE TO THE 
MOTHER'S MOTION TO APPOINT COUNSEL 
FOR TI!E CHILD AT PUBLIC EXPENSE 
Rev. 10/03 rr 

1 A TI OR NEY GENERAL Of WASHINGTON 
800 Fifth Avenue, Suite 2000 

SeaUle, WA 9810•1-3 188 
(206) 464-7744 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

to be engaged in extra circull]J· activities (the CASA notes in her last report that {; .. lf, . is a 

member of the Rainier Vista Boys and Girls club). 

~c l,t, has had two different CASA's throughout the life of this case. His initial 

CASA was assigned in June of 2014, and then withdrew in April of 2015. 1l1e current 

CASA, Laura Clough, entered her appearance in this case in February 2016. Since coming 

on to the case, Ms. Clough has been extremely active on behalf of ·[;,, lt. . as well as his 

two younger siblings 1-J, ~.·:.tl g, A-,,>. Ms. Clough sees e., If. on a regular basis, 

communicates with and provides support for his foster parents, and has a direct line to his 

current providers. While Ms. Clough is not an attorney herself, she does have an attorney 

thrnugh the CASA program, and effectively advocates for b. It,' 6; best interests in front 

of this court. 

III. STATEMENT OF ISSUES 

Should the court appoint an attorney for an eight-year old boy? 

IV. EVIDENCE RELIED UPON 

The CASA repotts attached to the CASA's Response to the mother 's Motion. 

V. ARGUMENT 

18 A. RCW 13.34.100 does not require that B , tf, _ be appointed legal counsel in 
this dependency action; rather the State legislature lias determined that, except 
in unusual cases, children under 12 will be represented by a gtLardian ad litem 
(GAL)/ court appointed spec.iaJ advocate (CASA) 

19 

20 

21 

22 

23 

24 

25 

26 

RCW 13.34.100 governs the appointment of a guardian ad litem and legal counsel 

for children in dependency actions. It states: 

1l1e court shall appoint~ guardian ad 1item for a child who is the subject 
of an action under th.is cbapler unless a court for good cause finds the 

appointment unnecessary. The requirement of a guardian ad litem may be 
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deemed satisfied if the child i s represented by independent counsel in the 
proceedings. 

RCW 13.34.100(1). 

The statute further declares: 

(7)(a) The court may appoint an attorney to represent the child's position 
in any dependency action on its own initiative, or upon the request of a 
parent, the child, a guardian ad litem, a caregiver, or the department. 

RCW 13.34.100(7)(a) (emphasis added). 

Statutes are to be interpreted as they are plainly written, unless a literal reading 

would contravene legislative intent by leading to a strained or absurd result. Marine Powet 

& Equipment Co., Inc. v. lndustrial Indemnity Co., 102 Wn.2d 457,461,687 P.2d 202 

(1984). It is a cardinal prindple of statutory construction that when the language of a statute 

is plain and unambiguous the legislature is presumed to mean "exactly what it says." Davis 

v. Department of Licensing, 137 Wn.2d 957, 964, 977 P.2d 554 (1999). 

RCW 13.34.100(7)(A) is very clear. The court has discretion to appoint an attorney 

but is not requ.ired to do so. 

18 B. 

19 

e. H- I 's CASA has the statutory-mandated duty to report to the Court any 
views or positions expressed by the child 

20 

21 

22 

23 

24 
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26 

By statute, the CASA has the obligation to repo1t to the Court any views or 

positions expressed by the child on issues pending before the Court. See RCW 

13.34.105(1)(b). Therefore, in ~ddition to expressing factual infonnation &bout the 

child's best interest, the CASA has the duty to report the child's opinions and position. 

The mother's argument fails to recognize this. There is no aJlegation or documentation 

jndicating {;;1 lt,1 
$', prior or current CASA has failed or will fail in this role. Rather, as 
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the court can see from prior reports to this court, th.e CASA routinely repo11s the child's 

position to the court. 

C. £, H-, 1 
S CASA is represented by coimsel 

5 Unlike in other counties in Washington, CASAs in King County are represented 

6 by counsel. Therefore, CASAs have access to legal advisors to e nsure they fully 

7 understand the legal implications of issues that arise in dependency cases. They are 

8 legally represented by competent attorneys who specialize in child welfare law and 

9 juvenile litigation. 8, I~.\: . CASA is no exception. 
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D. There are rational reasons the State legislature ]1as determined children 
under the age of twelve are generally too young to have formal 
representation and are not parties to dependency actions 

The legislature has made an important policy decision regarding children under the 

age of 12 - except in unusual situations, they will not be placed in the emotionally 

challenging position of directing an attorney regarding difficult decisions such as whether 

they should be placed with a parent, a favorite relative, or in a foster home, whether their 

parent needs various services to alleviate parental deficie11cics, or whether their 

visitations with a parent should be supervi sed. These decisions would place young 

children in emotionally untenable roles. It i s one of the duties of the CASAs to provide 

the Court factual infomrntion regarding what placement, visitation, and services for 

parents are in the best interests of the children. The CASAs, pursuant to statute, receive 

training to serve the children and the Court in this manner. See RCW 13.34.100. As 

discussed above, CASAs advocate for children, yet a1so inform the Court of the 
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children's position, if they have one, regarding issues pending before the Coutt. See 

RCW 13.34.105(l)(b). In contrast, the attorney's role is quite different as there is an 

obligation to meet with and to inform and to counsel a client about what is happening at 

every stage of a proceeding. This places children in the exact position that the l egislature 

was attempting to protect them from. It also is duplicative of the CASA's responsibility 

of informing t.he Court of a cl.1ild 's position. Finally, in this case, because of e • {-f 1 / S 

young age, it puts him in the challenging position of accepting or rejecting his attorney's 

advice. As addressed above, the CASA has an obligation to repo1t the child's opinions and 

position, as well as any factual infomrntion about the child' s best interest. 111erefore, 

€, /t, 1
~ position is already being represented by him CASA. 

The legisl ative deci sion to have the Court appoint CASAs for children under the 

age of 12 is a legitimate exercise of legisl ative decision-making. As discussed, there are 

strong policy arguments underlying the decision of the legislature ap.d they are intended 

to protect the emotional well-being of children who are already involve<l in difficult 

cases. The legislature has decided that a CASA will represent their position in court, in 

addition to articulating their best interest. 

The statute i s replete with references which support the legislature's general 

conclusion that children under twelve are not parties and are too young to have counsel. 

A summons requiring persona.I appearance in court is directed to the child, "if the child is 

twelve or more years of age," and to the "parents, guardian, or custodian, and such other 

persons as appear to the court to be proper or necessary parties to the proceedings." RCW 
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13.34.070(1). A child under twelve is not expected to personally appear for the dependency 

proceedings. The summons advises the "patties" of the right to counsel. RCW 

13.34.070(3). The notice and summons is not directed to a child under twelve, indicating 

the child is not considered a party. 

In criminal cases, children under the age of eight are deemed incapable of 

committing crime. RCW 9A.04.050. The statute states that children between eight and 

eleven are presumed to be incapable of committing crime, but the presumption may be 

removed by proof that they have sufficient capacity to understand the act or neglect, and 

to know that it was wrong. Id. According to case law, the purpose of Lhe statute 

codifying the "infancy defense" (a child under 12 years of age is presumed incapable of 

committing any crime) is to protect from the criminal justice system those individuals of 

tender years who arc less capable then adults of appreciating the wrongfulness of their 

behavior. State v. Ramer, 151 Wash. 2d. 106, 114, 86 P.3d 132 (2004), State v. Q.D., 102 

Wash. 2d 19, 23,685 P.2d 557 (1984). A child's capacity to commit crime requires the 

actor to understand the natmc or illega1ity of hi s acts, that is, he must be able to entertain 

criminal i ntent; a sense of moral guilt alone, in the absence of knowledge of legal 

responsibility, is not sufficient, although actual knowledge of the legal consequences is 

not necessary. Ramer, 151 Wash. 2d al 115, 86 P.3d 132 citing 43 C.J.S. INFANTS § 

197 (1978). Tn order to overcome the presumption lhat a chi Id lacks capacity to commit 

crime, lhe State must provide clear and convincing evidence that the child bad sufficient 

capacity to understand the act and to know it was wrong. Ramer, 151 Wash. 2d at 114, 
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86 P.3d 132 citing State v. J.P.S. , 135 Wash. 2d 34, 38, 954 P.2d 894 (1998); Q.D., 102 

Wash.2d at 26, 685 P.2d 557. Likewise in dependency cases, young children are 

incapable of appreciating the full impact and gravity of their statements and actions, and 

should be protected from having to make decisions impacting their case. 

There is legitimate concern that . 8~ ~ . . is not capable of directing a lawyer's 

actions, as children do not fully understand the circumstances of the dependency case and 

what is in their best interest moving forward. TI1e legislature codified this reasoning in 

RCW 13.34.100 by requiring appointment of a guardian ad litem for all children under 

twelve unless there is good cause not to do so. 

E. The Washington Supreme Court has he]d that in termination of parentaJ 
rights cases the appointment of counsel for dtildren should be made on a 
case-by-case basis using the Mathews Analysis 

In In re Dependency of M.S.R., the Washington Supreme Court examined the 

constitutionality of the statute governing appointment of counsel for children and 

addressed whether there was a constitutional requirement of appointment of counsel for 

all children in every Lermiualion action. 17 4 Wn.2d 1, 271 P.3<l 234 (2012). The Court 

held that: 
[T]he due process righl of children who are subjects of dependency or 
termination proceedings to counsel is not universal. The constitutional 
protections, RCW 13.34.100(6), and our court rules give trial judges the 
discretion to decide whether to appoint counsel to children who are 
subjects of dependency or termination proceedings. 
M.S.R. at 22. (emphasis added). 

In M.S.R. the Depm·tment filed a peti1ion to tem1inate the parents' parental rights and 

the children, who were under twelve years old at the time, did not have appointed counsel. 

Id. at 7. There was a CASA appointed for the twins who supported the termination of 
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parental rights petition. Id. The twins' position was that they did not want to "lose their 

mom." Id. at 8. The CASA stipulated that this would be their position. Id. The Court 

noted that the CASA is statutorily required to report the viewpoints of the child. Id. One of 

the many obligations and duties of the CASA is to "report to the court any views or 

positions expressed by the child on issues pending before the court." RCW 

J3.34.105(1)(b). The CASA also has OQligatioos to fovestigate, meet with the child, 

monitor compliance with court orders and "represent and be an advocate for the best 

interests of the child." RCW 13.34.105(l)(f). 

The Court found that the statute regarding appointment of CASA and counsel for 

children is constitutional and that the discretion a trial court could exercise regarding 

appointment of counsel for a child provided adequate process to protect children's 

fundamental liberty interests. 

The Court endorsed an examination, on a case-by-case basis, of the need for 

16 appointment of counsel using the Mathews v. Eldridge factors when necessary. See 

17 
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21 
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23 
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26 

Mathews v. El.dridge, 424 U.S. 319, 47 L. Ed. 2d 18, 96 S. Ct. 893 (1976). The factors 

are: "the private interests affected by the proceeding; the risk of error created by the 

State's chosen procedure; and the countervailing governmental interest supporting use of 

the challenged procedure." Mathews v. Eldridge, 424 U.S. at 335. The court examined 

the first two Mathews factors and recognized the important liberty interest that a ch i Id has 

in maintaining a relationship with family, and that the state has a strong interest in the 

welfare of the child and an "accurate and just decision." M.S.R., 174 Wn.2d at 15-18. 
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Regarding the third factor- the risk of an erroneous decjsion - the court acknowledged that 

there are significant procedural protections in place to ensure an accurate decision. 

Ultimately, the CoUlt held that each case must be decided on its individual facts and, that in 

M.S.R., there was no constitutional violation of the children's rights because there was no 

evidence in the record to show that appointment of counsel was necessary. Dependency of 

M.S.R., 174 Wn.2d at 22. 

F. It js unnecessary to appoint an attorney for M when sJ1e has a CASA 
assigned to represellt her interests in this dependency action 

Unlike fo M.S.R., .in (i', l+/.s case the\·e is no termination of parental rights action 

pending against either parent. This case jnvo]ves a de~ndency action, the child is merely 

ejght years old, ;md he has a CASA who is represented by _an attorney. 

TI1e M.S.R. Court held that in a termination case, there wa.s no universal right to the 

appointment of counsel for a child, RCW 13.34.100 was constitutional, every case would be 

different, and the Mathews factors and the unique circumstances of a case should detennine 

whether appointment of counsel is necessary for a particular chlld. Id. at 22, 

While the holding of M .S.R . is confined to termination cases, the analysis, 

especially the analysis of the child 's liberty interest, is replete with references to changes 

in placement and separation from parents and siblings - issues that are common in 

dependency cases. M.S.R., 174 Wn.2d at 15-18. The liberty interest of an individual child 

wm vary with the specific facts of a case. In every case there are innumerable factors , not 

just visitation, which may affect a child 's p1ivate interest. In this case, 6t /-f, i has a liberty 

.interest regarrung his placement, and cootact with h.is mother and siblings, just like nearly 
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every other child in the dependency system. There is nothing unique about his situation. 

The State also has a powerful interest in the welfare of the child and in ensuring accurate 

and just decisions in dependency proceedings. Moreover, the State has an economic interest 

in preventing separate expenditures for an attorney for a child when the attorney will 

primarily be duplicating work already petfonned by the CASA and the CASA's attorney. 

The third factor revolves around whether appointment of counsel will minimize the 

"risk of effoneous deprivation" of a liberty interest. In M.S.R. the court noted the numerous 
I , 

procedural protections in the termination statute that are in place to ensure a well-reasoned 

decision. Id. at 18-19. These protectiqns include " ... counsel for the parents, a full 

evidentiary trial before a superior court judge with discovery, motions practice, heightened 

burden of proof, and appellate review." Id. at 18. The M.S.R. court also observed that the 

trial court had the ability to appoint counsel for a child pursuant to RCW 13.34.100(6) and 

then held that: 

These procedures are significant and whether an additional lawyer in the 
proceeding would reduce the. likelihood of an erroneous decision is subject 
to debate and has not been established here. Id. at 23. 

The court also pointed out the most obvious factor to be considered when evaluating 

whether another attorney will make a difference: 

... whether there is a constitutionally significant risk of an erroneous 
depdvatiou of rights may also turn on whether there is someone in the case 
who is able to represent the child's interests or whose interests align with the 
child'!;. Id. at 18. 

In every dependency action there are procedures that are very similar to the 

procedures designed by the legislature to ensure a fair decision in a case. The parents have 
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counsel, there is an evidentiary hearing to determine whether a dependency should be 

established, and there are motions hearings and multiple review hearings to ensure that the 

child is safe and that services are being offered to the parents and child. See RCW 

13.34.090 (right to counsel and to be heard), RCW 13.34.110 and RCW 13.34.130 (right tp 

fact finding and dispositional hearing), RCW 13.34.138 (review hearings) and RCW 

13.34.145 (permanency planning hearings). The mother does not point to any erroneous 

decisions made in this case other than this court's finding that v isitation with his mother 

should be supervised (which is currently on revision). 

t3.lt. 1
~ case has been reviewed in court multiple times since September of 

2014. He has had a C ASA appointed to represent his position and her best interests for 

nearly his entire dependency case. Both his former C ASA and his current CAS A are 

represented by counsel. In recent pleadings, the CASA has included t;, l-f-, 's . interest. 

See Reports of CASA attached to CASA Response to mother's motion . It does not 

appear there will be a lack of advocacy of g, l-\, ':s position and interests. e, t{ , '.s 

mother is represented by counsel and has filed multiple recent plcadi_ngs regarding 

. e. it \ visitation. There is no indication that appointing independent counsel for 

. ~ rt I would reduce the risk of error in th e comt' s decisions. Tlrn court could certainly 

appoint an attorney for f , 1+. 1 in the future , if it deemed necessary . . But, there has been 

no evidence presented that appointment of coun sel for (3, I~~ would reduce the li kelihood 

23 of an "en-oneous deprivation" of his rights. There is no reason that the child needs 

24 
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appojnted counsel at this point in time and there js no showing that his legal position would 

be affected by not appointing counsel. 

G. The Washington Constitution does not require appointment of counsel for 
M 

The due process clause of the state constitution does not mandate appointment of 

counsel for every child in dependency proceedings and the mother's Gunwall analysis 

fails to establish that . f?, If. should be appointed counsel. The six Gunwall factors 

govern whether a state constitutional provision extends broader rights than its federal 

analog. In re MmTiage of King, 162 Wn.2d 378, 392, 174 P.3d 659 (2007). 

The fir~t and second .Gun.wall factors consider the text and textual diJferences 

between the state and federal provisions. Id. at 61. The Washington Supreme Couit has 

repeatedly recognized that the first and second Gun.wall f!}.ctors do not support a more 

e){.pansive interpretation of the state due process clause. " [T]here are no material 

differences between the 'nearly identical' federal and state provisions . This disposes of 

the first two Gunwall factors," In re Personal Restraint of Matteson, 142 Wn.2d 298, 

310, 12 P.3d 585 (2000) (footnote omitted) (quoting State v. Ortiz, 119 Wn.2d 294, 303, 

831 P.2d 1060 (1992)); In reMm-riage of King, 162 Wn.2d at 392 (language of state and 

federal provisions is identical). 

The third Gun.wall factor considers whether the state constitutional provision's 

history reflects "an intention to confer greater protection" than its federal counLerpart. Id. 

at 61. What is known is that Washington 's State Constitutional Convention adopted the 

due process clause as proposed, without 
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Washington State Constitutional Convention, 1889, at 495- 96 (3everly Paulik Rosenow 

ed. 1962). Thus, n'.) legislative history "provide[s) a justification for interpreting the 

identical provisions differently." State v. 01tiz, 119 Wn.2d 294, 303, 831 P.2d 1060 

(1992) (considering Rosenow at 495- 96). The mother cites sei:tions of the Washington 

constitution that are "protective of children." Ms. Rigr1ey's Motion p. 15. However, 

t})ese sections are completely unrelated to the appointment of counsel for children. 

Article IX Section 1 is regarding education, and Article XIIl Sectbn 1 is regarding state 

institutions. 

The fourth Gmwall factor, preexistjng state law, likewise e;tablishes no basis to 

expand state due process protections for children. It "requires [the ·i:ourt] to consider the 

degree of protection that Washington State has historically given ii similar situations." 

Grnnt Cnty. Fire Pra. Dist. 5 v. City of Moses Lake, 150 Wn.2d 7"1, 809, 83 P.3d 419 

(2004) (focusing analysis of article I, section 12 on law around the tine the provision was 

adopted). Nineteenth century law and society provided little or rn protection when a 

problem concerned a child's safety within the family. Marvin R. Vcntre11, Rights & 

Duties: An Overvielf Of The Attorney-Child Client Relationship, 25 Loy. U. Chi. L.J. 

259, 264 (Winter 1995). Indeed, "[a]lthough numerous private agncies dedicated to 

protecting children fran harm existed throughout the world by the e1d of the nineteenth 

century, children still had no established legal light to this protecti>n." Id. (footnotes 

23 omitted} Thus, at tre time the constitution was adopted, the ' c<ncept of a lawyer 

24 representing a child 's stated interests in a parental rights termination action, let alone a 
25 

26 
DEPARTMENT'S RESPONSE TO THE 
MOTHER'S MOTION TO APPOINT COUNSEL 
FOR THE CHILD AT PUB UC EXPENSE 
Rev. 10/03 rr 

13 A TIORNEY GNERAL OP WASHINGTON 
800 Fi.It Avenue, S uite 2000 

Se;i~. WA 98104-3188 
W6) 464-7744 



APP. 257

2 d325Sl 7 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

dependency case, would have been completely foreign. 

Instead of focu~ing on historical legal protections as Gunwall directs, the father 
cites In re D ependency of Grove, 127 Wn.2d 221, 897 P.2d 1252 (1995). Father's motion 
at 20. However, the fourth Gcmwall factor looks to the law existing when a constituti onal 
provision was adopted, and that is not infom1ed by court decisions issued more than 100 
years later. Al so, Grove relies merely on fa re Welfare of L11scier, 84 Wn.2d 135, 137, 
524 P.2d 906 (1974), and In re Welfare of Myricks, 85 Wn.2d 252, 533 P.2d 841 (1975) 
without analyzing either case. Both of these cases predated the Supreme Coutt decision 
in Lassiter v. Dep ' t of Soc. S~rvs of Durham County, N.C., 452 U.S. 18, 101 S. Ct. 2153, 
68 L. Ed. 2d 640 (1981) which analyzed whether the due process clause of the federal 
constitution entitled an indigent parent to counsel in a termination case. Neither case 
establishes broader protections under the state due process clause. 13ellevue School 
District v. E.S. , 171 Wn.2d 695, 257 P.3d 570 (2011) (noting Luscier "did not separately 
analyze the state and federal constitutional provisions at issue"). 1 Similarly, the court 
observed that Myricks and Luscier predated the Gun wall decision and did not distinguish 
between wh at process was due under the federal and state constitution. In re M.S.R., 174 
Wn.2d at 13-14. 

Indeed, Luscier and Myricks treat the Washington and federal due process clauses 
as equivalent. Neither case suggests that the due process clause of the state constituti on 

'Grove, which considered when civil appellate counsel would be provided at public expense, recited without further analysis that a constitutional right to legal representation exists "where a fundamental liberty interest, similar to the parent-child relationship, is at risk[.]" Grove, 127 Wn.2d at 237 (citing 111 re Luscier, 84 Wn.2d 135 and In re Myricks, 85 Wn.2d 252). 
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offers broader protection .than its federal counterpart. Luscier was based on both the 

federal and state constitutions. In re Luscier, 84 Wn.2d at 139 ("the right to one's 

children is a 'liberty' protected by the due process requirements of the Fourteenth 

Amendment and [Wash.] Const. Art. [1], § 3."). Myricks refers ge·nerally to "due 

process," does not cite to a particular constitutional provision, and relies almost 

exclusively on due process decisions of the United States Supreme Court. In re Myricks, 

85 Wn.2d at 253-54. Finally, Grove, Myricks and Luscier all addressed the appointment 

of counsel for parents, not children in the context of dependency proceedings. Thus, 

there is no basis for concluding that the cases stand for the proposition that article I, 

section 3 offers broader protection than the Fourteenth Amendment. 

The Washington Supreme Court has held that the fifth factor, structural 

differences between the state and federal constitutions, supports an independent analysis. 

In re Marr.iage of King, 162 Wn.2d at 393. However, this factor argues for independent 

analysis in every case, and does not dictate that such an analysis supports broader rights 

under the state due process clause. Regarding the sixth factor, issues of family relatio1rn 

are generally matters of state or local concern. In re Custody of R.R.B., 108 Wn. App. 

602, 620, 31 P.3d 1212 (2001) (citing Rose v. Rose, 481 U.S. 619, 625, 107 S. Ct. 2029, 

95 L. Ed. 2d 599 (1987)). As is the case with the fifth factor, the fact that this factor may 

support an independent analysis does not mean that article T, section 3 provides greater 

due process protection in this context aud the father offers no sound argument to the 

contrary. 
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The Washington Supreme Court "traditionally has practiced great restraint in 

expanding state due process beyond federal perimeters." City of Breme1ton v. Widell, 

146 Wn.2d 561, 579, 51 P.3d 733 (2002). The Gunwall analysis offers no reason to 

abandon that restraint in the context of appointment of counsel for children in 

dependency proceedings. The due process clause of the state constitution does not 

mandate appointment of <;:ounsel for every child in every dependency case. 

H. JuCR 9.2(c) docs not require appointment of counsel for ~ 

JuCr 9.2(c) addresses the situation when a child in a dependency or termination 

action does not have a guardian ad ]item or CASA. As G", t+, . has had a CASA for 

nearly his entire dependency and cun-ently has a CASA, this rule is inapplicable to this 

case. 
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For the reasons stated, the Departme.nt requests this court deny the mother's 111otio1J to 

appoint the child counsel 

VI. PROPOSED ORDER 

Attached. 

Ill 

Ill 
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Court of Appeals, Division One, under Case No. 76000-9-I and a true 

copy was e-mailed or otherwise caused to be delivered to the following 

attorneys or party/parties of record at the e-mail addresses as listed below: 

1. Jan Trasen, Washington Appellant Project; and 
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