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Plaintiff-Respondent Heidi Jo Hendrickson (Hendrickson)
submits this answer to the Amicus Curiae Memorandum of Moses
Lake School District's Petition for Review, filed on behalf of the
Washington Schools Risk Management Pool (WSRMP):

l. WSRMP misapprehends a school’s duty arising from

the special relationship between the school and its
students.

Initially, WSRMP contends that it is only necessary to instruct
a jury regarding the duty arising from the special relationship when
the existence of a duty or foreseeability of injury is disputed. See
WSRMP Amicus Curiae Memorandum (ACM), at 3-4. WSRMP
further contends that instructing the jury regarding the school's duty
in the absence of dispute is unnecessary and potentially misleading.
See WSRMP ACM, at 7-10. This approach to instructing the jury is
unprecedented and incoherent, and wrongly implies that there was
no dispute in this case regarding the nature of MLSD's duty in this
case.

MLSD sought to limit its duty to risks of harm created by
school personnel, whereas Hendrickson argued that a school's duty
extends to all risks of harm within the scope of the school-student

relationship, including, but not necessarily limited to, risks of harm



created by school personnel. The difference can be represented by

the following diagram:

Circle A represents all foreseeable risks of harm within the scope of
the school-student relationship, and Circle B represents a subset of
Circle A, comprised solely of the risks of harm created by school
personnel. If the jury is instructed only regarding the duty of
reasonable care with respect to risks of harm created by school
personnel (represented by Circle B), then the instructions
improperly limit the potential breaches of duty that may be
considered by the jury as well as the causal relationship between
those breaches of duty and the plaintiff's damages. It is necessary to
instruct the jury regarding the duty of reasonable care with respect
to all risks of harm within the school-student relationship
(represented by Circle A) in order to avoid artificially limiting what
the jury may consider.

There can be no serious dispute that the duty of a school

arising from the special relationship with its students includes all



foreseeable risks of harm within the school-student relationship.
From before this Court's decision in McLeod v. Grant Cty. Sch. Dist.
No. 128, 42 Wn.2d 316, 320, 255 P.2d 360, 362 (1953), which held
that a school had a duty to protect its student from sexual assault by
other students, "the duty of a school district ... is to anticipate
dangers which may reasonably be anticipated, and to then take
precautions to protect the pupils in its custody from such dangers."
(Ellipses added); accord N.L. v. Bethel Sch. Dist., 186 Wn. 2d 422,
430, 378 P.3d 162, 166 (2016) (relying on McLeod). Where there is a
legitimate dispute regarding whether the risk in question is
foreseeable, the question of foreseeability can be submitted to the
jury, but that does not change the nature of the duty. See N.L., 186
Whn. 2d at 436 (noting foreseeability is normally an issue for the jury).

The nature of the duty is important in this case because, when
she was injured, Hendrickson was learning how to use a power saw,
a dangerous piece of equipment that she would normally be
prohibited from using outside of school. See WAC 296-125-030(13).
MLSD had a duty of reasonable care to anticipate dangers arising
from her use of the saw and take precautions to protect her from
those dangers, regardless of whether the risk of harm was created by

school district personnel. The jury should not have been instructed



as if the school could avoid liability by placing her in a room with
dangerous equipment as long as its personnel did not affirmatively
injure her.

Given the long-standing and well-settled nature of a school's
duty to its students, there is no reason to grant review on this issue
and simply re-state what has already been said many times.

Il.  WSRMP misportrays the Court of Appeals decision
below.

WSRMP repeatedly characterizes the Court of Appeals
decision below as creating "a new heightened standard of virtual
strict liability.” WSRMP ACM, at 2; accord id. at 1-2, 4-6 & 9-10
(referring to allegedly "heightened" standard of care); id. at 6-7
(referring to allegedly "strict liability™); id. at 3, 6 & 9 (referring to
allegedly "higher" standard of care). Nothing could be further from
the truth.

The Court of Appeals simply used the terms "heightened"” and
"enhanced"—as this Court and the Court of Appeals have on previous
occasions—to refer to the fact that MLSD's duty to its students
extends to all foreseeable risks of harm:

There is no serious dispute over whether the trial court should

have issued an instruction explaining the district's

heightened duty of care. School districts have a special

relationship with the students in their custody. Id. Based on
this relationship, school districts have a duty “to anticipate



dangers which may reasonably be anticipated, and to then
take precautions to protect the pupils in [their] custody from
such dangers.” McLeod v.Grant County Sch. Dist.,, 42
Wash.2d 316, 320, 255 P.2d 360 (1953). Jurors are entitled to
receive instructions on the unique nature of a school district's
duty of care. Hopkins, 195 Wash.App. at 108, 380 P.3d 584.
The failure to provide such instruction is error. Id. Given this
legal landscape, the trial court should have provided an
instruction explaining the district's enhanced duty of care.

Hendrickson v. Moses Lake Sch. Dist., 199 Wn. App. 244, 249, 398
P.3d 1199, 1202 (2017), rev. pending; see also N.L., 186 Wn. 2d at
430 (stating "Washington courts have long recognized
that school districts have 'an enhanced and solemn duty' of
reasonable care to protect their students"; quoting Christensen v.
Royal Sch. Dist., 156 Wn. 2d 62, 67, 124 P.3d 283 (2005); emphasis
added); Quynn v. Bellevue Sch. Dist., 195 Wn. App. 627, 634, 383
P.3d 1053, 1057 (2016) (quoting "enhanced and solemn duty"
language from Christensen; emphasis added); Schwartz v. Elerding,
166 Wn. App. 608, 618, 270 P.3d 630, 636, rev. denied, 174 Wn. 2d
1010 (2012) (stating "[g]iven the special relationship between
the school district and the plaintiff, McLeod recognized that
a heightened duty was owed"; brackets & emphasis added).

The Court of Appeals did not hold that MLSD was subject to
strict liability or suggest that its liability is based on a lower standard

than reasonable care, nor has Hendrickson ever contended that



MLSD is subject to liability based on a lower standard than
reasonable care. See Hendrickson, 199 Wn. App. at 247-48 (quoting
instruction on school's duty proposed as a supplement to standard
negligence instructions). Hendrickson is still obligated to show that
the school was negligent and that its negligence proximately caused
her injuries. WSRMP's concerns about the prospect of strict liability
are unfounded.!
I1. WSRMP does not contest Hendrickson's cross
petition for review regarding whether, and under
what circumstances, a defense of contributory

negligence is compatible with a school's duty to its
students.

WSRMP does not explicitly urge the Court to grant
Hendrickson's cross petition for review, and it appears to believe that
the Court of Appeals decision on the issue of contributory negligence
was correct. Nonetheless, its discussion of the issue of contributory
negligence suggests that the issue is worthy of review. See WSRMP
ACM, at 5-6. At a minimum, WSRMP does not explicitly urge the

Court to deny review of Hendrickson's cross petition.

1 WSRMP also makes an argument that "[i]f this new liability standard is adopted,
school shop classes, science labs and physical education classes would become
unmanageable liability risks." WSRMP ACM, at 6. This is not a legally cognizable
argument, and it is completely unsupported. The Court of Appeals standard of
liability is the same that has prevailed in Washington for almost a century without
apparent unmanageable risks, and WSRMP does not disclose the effect, if any, of
the nature of the duty on its underwriting.
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