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A. INTRODUCTION TO CASE

Appellants have devoted much of their brief to attacking a ruling
the trial court never made. The trial court did not award attorney fees for
defending against the criminal charges. To the contrary, the court specifi-
cally excluded fees solely related to the criminal case. The court only au-
thorized reimbursement of those legal fees reasonably incurred in defend-
ing against the scizure in the forfeiture proceeding. The trial court noted
the statute docs not prohibit awarding legal fees for work that simultane-
ously defends the criminal and forfeiture actions. Because there was a for-
feiture proceeding, and because the Fagers rcasonably incurred attorney
fees in fighting that forfeiture, the Fagers were cntitled to reimbursement
of those legal fees.

Appellants argue that the attorney fee provision only applies to le-
gal work that serves one purpose, the forfeiture proceeding. This re-
striction, however, does not appear anywhere within the statute. Conse-
quently, appellants are left to argue that the restriction should somehow be
inferred from the language in the statute. But courts may not infer a re-
striction in a statute that is to be liberaily construed in favor of claimants.
Under the plain language of RCW 69.50.505(6), if there is a pending for-
feiture proceeding, and if the claimants reasonably incurred attorney fees

i tighting that forfeiture, then attorney fees must be awarded.



Tim Fager is a major shareholder of DBVWC, a Washington Cor-
poration. Steve Fager and DBVWC own the seized property. Because of
Tim’s financial interest in the property held by DBVWC, he incurred con-
siderable attorney fees fighting the unlawful seizure of the property. In the
superior court, Tim made it clear he was asserting his right to attorney fees
as a DBVWC stakeholder. Appellants now assert that Tim cannot do so.
This argument, however, was not made below, and cannot be raised for
the first time on appeal. But even if the objection had been preserved, ap-
pellants have presented no authority prohibiting Tim from obtaining attor-
ncy fees under these circumstances.

B. ISSUES IN RESPONSE

1. In a forfeiture proceeding, is a claimant entitled to reim-
bursemént for all legal work reasonably incurred to prevent the forfeiture,
even if the legal work also benefitted the criminal case?

2. The Washington Supreme Court requires this attorney fee
provision to be liberally construed in favor of claimants. The language of
the statute does not expressly prohibit attorney fees where the work served
a dual or secondary purpose. Should this Court reject appellants’ attempt
to add a restriction not contained within the plain language of the statute?

3. Appellants appear to focus on the limited pleadings filed

under the forfeiture case number as proof that the Fagers™ attorneys did

[



minimal work in the forfeiture. Can a judge reasonably find that legal
work which results in the dismissal of a pending forfeiture proceeding is
subject to rcimbursement, even if there were limited pleadings filed in that
procecding?

4. Appellants had known for more than two years that they
would be responsible for both Tim and Steve Fager's attorney fees if they
lost the forfeiture. They also knew when the Fagers filed the motion for
attorney fees, that Tim Fager was asserting his intcrest in the property
through DBVWC, a corporation that shared ownership of the seized land.
Despite this knowledge, appellants did not object or argue below that Tim
was incligible to assert his claim through the corporation. Should the
Court refuse to consider an issue that was not raised below?

5. The cvidence established that Tim Fager had a recognized
financial interest in the scized property, and that he reasonably incurred
attorney fees opposing the wrongful seizure. Did the trial court correctly
include those attorney fees in the final award to claimants?

C. STATEMENT OF THE CASE

This appcal involves the unlawful seizure of real property located
in rural Jefferson County, and the attormey fees awarded to Steve and Tim
Fager after they successfully fought to have the property returned. The

property, known as 115 Freeman Lanc throughout the proceedings, was



owned by Steve Fager and the Discovery Bay Village Wellness Collective
(DBVWC). Tim and Steve Fager are the majority shareholders in
DBVWC. CP /63, 167. They are also major shareholders in the water
company that operates on the property. fd.

In addition to the water company, there was also a medical mariju-
ana grow operation on the property. Steve and Tim Fager were both medi-
cal marijuana patients. CP /67.

On October 9, 2009, the Jefferson County Prosecutor charged both
Fagers with one count of Manufacturing Marijuana and one count of Pos-
scssion with Intent to Deliver Marijuana. CP 535. The charges were based
on marijuana found in a building at 115 Freeman Lane. Steve’s and Tim’s
cases were joined for purposes of the criminal trial. CP 52.

In addition to the criminal charges, OPNET and Clallam County
scized the 115 Freceman Lane property and initiated a forfeiture proceed-
ing. Steven Fager, individually and in his role as representative for the
DBVWC, was served with notice of the forfeiture and filed an objection.
CP 508-09. Tim Fager was scrved with a forfeiture notice relating to per-
sonal property seized from his house, which had also been searched. CP
355-59. He filed an objection to that seizure, upon which he later pre-
valled. CP 355-59. Tim was not served with notice of the 115 Freeman

Lane seizure and, accordingly, did not file a notice of claim.



The total value of the property seized was in excess of $500,000 at
the time of the raid. CP /67. The economic loss of this property through
seizure would have impacted the Fagers much more than a criminal con-
viction. Id; CP 163. As self-ecmployed businessmen, Tim and Steve were
unconcerned with marijuana convictions on their records. /d/.

Steve Fager hired Jeff Steinbomn to represent him in the criminal
case and the forfeiture, while Tim hired James Dixon for similar represen-
tation. /d. The attorneys entered into a joint defense agreement based upon
shared goals. CP 160. Jeff Steinborn “advised Steve that he could plead
guilty to a misdemeanor with little or no jail time, but that it would allow
the State to keep his property.” Ii/. As Mr. Steinborn put it. “Steve was un-
cquivocal n stating that while he was not concerned about a conviction for
marijuana on his record. he was unwilling to surrender the property
wrongfully seized by OPNET.” /d. Tim Fager expressed the same opinion
to his attorney as well. As stated in James Dixon’s declaration, “In repre-
senting the Fagers, we theorized that the criminal and civil forfeiture cases
were both part of a concerted attempt by OPNET 1o obtain the property at
115 Freeman Lane. From inception, our strategy in the criminal case was
directed at preventing a civil forleiture.” CP 206.

The attorneys informed their clients that a favorable ruling in a

suppression motion would resolve the civil forfeiture because of collateral



cstoppel. By contrast, if they won a suppression motion in the civil forfei-
ture case ﬁl'st, the State would not be barred from pursuing the criminal
case. CP 160, 163, 206. The forfeiture procecdings were stayed pending
resolution of the criminal case.

The defense began gathering evidence to prepare a motion to sup-
press or dismiss pursuant to CrR 3.6 and CrR 8.3(b). CP 206. At that
point, no one anticipated that these motions would become a six-year od-
yssey. mvolving well over 10,000 pages of discovery. CP 174, 178. The
Fagers soon learned that the provided discovery was poorly organized.
incomplete and repetitive. CP 22/, Further, despite the prodigious amount
of paperwork provided, the government still failed to produce crucial rec-
ords. The Fagers' attorneys were forced to file two separate motions to
compel, which Judge Verser granted. CP 268-80.

With costs mounting, Steve Fager hired the local firm of Haas &
Ramirez for the forfeiture/criminal matter. Steve made his position clear to
Mr. Haas, who later recalled: “a criminal conviction was the least of Ste-
ven Fager's concerns. His sole focus was on protecting the property he
had worked so long and hard to acquire.”™ CP /74. The two attorncys, Mr.
Dixon and Mr. Haas, divided the work to mmimize the legal fecs.

Detective Grall and other OPNET agents refused to be interviewed

by the defense. This led to yet another motion, where the trial court or-



dered the officers to make themselves available. CP 279, The State still
had not provided complete discovery. Consequently, throughout the sup-
pression hearing, OPNET repeatedly referenced missing reports, which the
court then ordered the State to produce by the next day. CP /78

Following a nine-day hearing the court ruled for the defense. Writ-
ten findings were cntered on January 9, 2013, CP 2/4. In granting the
Franks' motion, the trial court concluded that OPNET officers had repeat-
edly made false statements regarding their ability to smell marijuana, and
that the false statements were made with reckless disregard for the truth.
/d. The court also found governmental mismanagement due to the destruc-
tion of key evidence under questionable circumstances. With the evidence
suppressed, the court dismissed the criminal charges. /d.

Acknowledging the interconnectedness of the criminal prosecution
and the civil forfciture, the prosccution left the decision of appeal to the
OPNET stakeholders and outlined their likely liability for attorney fees. In
an email dated January 14, 2013, Mark Nichols totd Risk Management:

Presently, the OPNET stakeholders are discussing

whether to file an appeal of Judger Verser’s ruling. .

... If instead the dccision 1s made to forego filing

an appeal, or if an appeal is filed but is unsuccess-

ful. then the criminal prosecution will in all likeli-

hood be dismissed and the seizing agency’s ability
to prevail in the civil forfeiture procceding will be

' Franks v. Delaware, 438 U.S. 154, 98 S.Ct. 2674. 57 L.Ed.2d 667 {(1978).



severely compromised. (I will note that the pre-
vailing party in a forfeiture cause is entitled to
attorney fees; thus, if the seizing agency is not
able to prevail in the forfeiture proceeding it will
in all likelihood be required to pay the Fagers’
attorney fees, which are believed to be substan-
tial. Additionally, the Fagers’ counsel continues to
saber rattle regarding sec. 1983 lability and so we
still anticipate that a claim for damages will be
forthcoming).

CP 265-67 (emphasis added). After considering these consequences,
OPNET decided to file an appeal.

Clallam County continued to unnecessarily escalate the Fagers” le-
gal fees. The State cherry-picked portions of the suppression hearing tran-
scripts to be sent to the Court of Appeals, in some cases going so far to
order the direct examination of a witness. but not the cross exaniination.
The Fagers filed a motion in superior court requiring the State to order an
adequate record. CP 2/0-71. The motion was granted, but only the Fagers
had incurred more legal expense. /d.

The appeal meant that the civil forfeiture still could not be re-
solved. A status report on the forfeiture was filed on April 23, 2014 indi-
cating that the criminal case was on appeal and that the parties would con-
tinue to engage in informal discovery. CP 42-44. Ten months later, on
February 10, 20135, this Court issued a unanimous decision affirming the

trial court’s suppression ruling in all regards. OPNET did not dismiss the



torfeiture or release the property then, nor did they do so when a mandate
was issued the following month. Mr. Dixon substituted in as counsel for
claimants, as Mr. Hass had been elected Jefferson County Prosecutor. Mr.
Dixon filed a motion for summary judgment on April 24, 2015.% Yet an-
other month-plus passed before OPNET finally released the property and
moved to dismiss the forfeiture, CP 7107. OPNET informed Mr. Dixon that
they would not pay attorney fees without a hcaring before the court. CP
211

Claimants filed a motion for attorney fees, supported by time-
sheets and declarations from Jeff Steinborn, Mike Haas, James Dixon,
Steve Fager and Tim Fager. CP 48-30; 159-285. In the motion, claimants
explained that they were not seeking attorney fees for any work that did
not relate specifically to the forfeiture. Time entries related solely to the
criminal casc were excluded. As Mr. Dixon explained:

10. In preparing this declaration in support of attorney fees,

I reviewed my timesheets and invoices. | believe | have

removed all charges for any hours expended solely on the

criminal case, such as general research and investigation on

criminal defenses and arraignments. This also included the

time spent rescarching and presenting a separate CrR 3.6

motion to suppress marijuana found at Tim Fager’s house.

Although 1 was successtul in the motion, that particular
motion related solely to the criminal case rather than the

2 Appellants claim in therr brief that Steve Fager's prior attorney filed a joint status
report with the court on April 23, 2014, and that Mr. Dixon filed a notice of appearance
and summary judgment the following day. Briefof App ar 47. Appellants have misread
the record: summary judgment was filed a vear later on April 24, 2015, ¢ 42-44, 51-64.



forfeiture. For the same reasons, | excluded my time spent
rccovering Tim Fager’s personal property seized from his
house. While this was time well spent. it did not directly re-
late to my efforts to invalidate the search at 115 Freeman
Lane, and as such. was only indirectly related to the forfet-
ture.

1. In a few instances, my timeshects for a given day com-
bined work solely related to the crimmal casc and work re-
lated to both in a single entry. In each such instance | ¢x-
cluded the entirc block of time.

CP 208. Mr. Haas similarly omitted from his billing any entries that did
not relate to the forfeiture. CP /76,

OPNET responded that there were additional charges in the time-
sheets that appeared to relate to just the criminal casé. CP 510-11. The
Fagers did not necessarily agree with OPNET’s characterization of some
of the time entries, but removed the questioned charges. CP 537-38. This
resulted in a reduction of $8,672.50 from the amount initially requested.
CP 495-96. Following these reductions. OPNET indicated at the hearing
that it had no factual objections as to reasonableness of the fees. RP 20-21.

A hearing occurred on August 5. 2015. OPNET's counsel
acknowledged that this “specific case [has been] an unfortunate chapter in
the seizing agency’s history,” and that “for a number of years [the seizing
agency] has been working to rcturn property back to its rightful owners.”
RP 27. Counsel then suggested that the seizing agency would have freely

returned the Fagers™ property without the motions. RP 28-29,

10
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Through declarations, court orders and oral argument, the Fagers
painted a very different picture of OPNET's activities. Fagers demonstrat-
ed how OPNET continuously failed to return property even when they
were court ordered to do so, repeatedly forcing claimants to bring motions
in court. CP [78-79:460-64; See also, CP 491)-92.

OPNET’S main argument at the hearing was that the attorncy for-
fetture statute only permitted remmbursement of fees for work related
“solely™ to the forfeiure. CP 318 Work that benefited the criminal case
could not be included. OPNET acknowledged that if this same legal work
had been filed under the forfeiture cause number it would have been reim-
bursable. RP 39. OPNET argued that m order to receive attorney fecs, the
forfeiture procecding had to be heard first. /d.

The Fagers responded by pointing to the plain language of the stat-
ute, which does not contain the limitation urged by OPNET. Moreover, the
Supreme Court’s mandate that this particular attorney fec provision be lib-
erally construed in favor of claimants was inconsistent with the type of
reading urged by OPNET. CP 286-304. 475-499, RP 12, 26,30)-31, 56-57.

The trial court agreed with plaintiffs on one issue, that this has in-
decd been a bad chapter in OPNET's history of scizures. RP 56. As to
OPNET's legal and tactual arguments, however, the tria] court found them

unpersuasive. The court soundly rejected OPNET s claim that the property



would have been returned without a summary judgment. £ 6/. The court
also found that if the Fagers had brought the forfeiture action first,
OPNET would have forced them to relitigate the suppression hearing in
the criminal case because collateral estoppe! would not have applied. RF
57-58. The court concluded it would have made no sense to try the civil
forfeiture first. RP 64.

Based on all the evidence, the court found that the attorney fees
were incurred to fight the forfeiture proceeding and regain their property.
RP 57-38. The court recognized that the criminal case had also benefited
from the Iegal work, but agreed that the statute did not prohibit awarding
attorney fees for work that served a dual purposc. RP 59-61. As to the rea-
sonableness of the attorney fees, the court noted the attorney fees were
high, but that this was due in large part to the prosecution’s approach to
the case. RP 57-59. In the absence of specific challenge as to the reasona-
bleness of any of the remaining timesheets, the court ordered the requested
fees. RP 56, 63-64. The court included Tim Fager’s attorncy fees, as the
evidence established that he had an ownership interest in the property
through DBVWC. RP 67.

The Court entered factual findings that reflected its oral rulings.

CP 534-41.



D. ARGUMENT IN RESPONSE
1. The plain language of the statute permits reimburse-

ment for legal fees incurred in preventing a forfeiture,
even when those fces served a secondary purpose.

The forfeiture statute contains an attorney fee provision. In 2001,
this statute was modified so that claimants could receive retmbursement
from the government for wrongfully scized property. “The purpose of the
additton of the attorney fee provision was to provide greater protection to
people whose property is scized.™ Guillen v. Contrerus, 169 Wn. 2d 769,
777,238 P.3d 1168, 1172 (2010). As modified, the statute provides in rel-
evant part:

In any proceeding to forteit property under this title,

where the claimant substantially prevails, the claim-

ant 1s cntitled to rcasonable attorneys' fees reasona-
bly incurred by the claimant.

RCW 69.50.505(6).

RCW 69.50.505(6) has four requirements for reimbursement; 1) a
forfeiture proceeding, where 2) the claimant substantially prevails, and in
doing so 3) reasonably incurs attorney fees that 4) are reasonable. All four
conditions arc casily satisfied  this case.

a. There was a proceeding to forfeit property.

OPNET seized the 115 Freeman Lane property on October 9,
2009. The forfeiture statute provides that when real property is seized,

“proceedings for forfeiture shall be deemed commenced by the setzure.”



RCW 69.50.505(3). Thus, the forfeiture proceeding began on October 9,
2009, and continued until August 5, 2015, when it was dismissed. CP 107.
The first condition is satisfied here.
b. The Fagers substantially prevailed in the hearing
A claimant “substantially prevails™ when he or she recovers prop-
erty that had been seized by law enforcement. Guillen, 169 Wn.2d at 780.
The trial court found that the claimants were the prevailing party and
OPNET has not challenged that ruling.

c. The Fagers reasonably incurred legal fees in de-
fending against the forfeiture.

Judge Harper made a factual finding that “the Fagers reasonably
incurred the requested attorney fees in defending against the forfeiture.”
CP 539. The trnal court considered all of the evidence submitted, and de-
termined that the Fagers would not have spent over $300,000 in attormey
fees to avoid a misdemeanor that would not have impacted either of their
livelihoods. The court reasonably concluded that the discovery and sup-
pression motions were directed at the forfeiture proceeding and preventing
loss of real property. This was a factual finding for which there was sub-
stantial evidence. Judge Harper recognized that the legal work directed at

the forfeiture also served the criminal case, but that this secondary purpose



did not change the fact that attorney tees were incurred in contesting the
pending civil forfeiture. /d.
d. The attorney fees in this case are rcasonable.

At the hearing, OPNET s counsel stated they were not challenging
the reasonableness of the attorney fees and the amount charged, but rather.
whether as a matter of law, the claimants were entitled to reimbursement
for work relating to the criminal case. RP 20-21. Based on his own review
of the records as well as OPNET"s concession, the trial judge found the
fees to be rcasonable. OPNET has not chaltenged that ruling on appeal.

Despite the lack of challenge, appellants include tables and multi-
ple footnotes regarding the breakdown of legal fees. They are unnecessary.
This Court will either affirm the trial court’s award or remand to the trial
court for recalculation of the attorney fees. In either event, the tables are
irrelevant to any issue before this Court,

2. OPNET attempts to add restrictions not contained in
the plain language of the statute.

Under the plain language of the statute, the court’s tindings sup-
port the award of attorney fees. The judge made findings that the fees were
reasonably incurred in a forfeiture proceeding to prevent the loss of prop-

erty. The court remarked at oral argument that Mark Nichols also inter-



preted the statute this way, as shown in his email to Risk Management.’
RP 60-61.

Appellants seek to avoid liability by asking this Court to add an
unwritten restriction to a claimant’s right to obtaimn attorney fees. OPNET
argues that as a matter of law, lcgal work filed in a criminal case cannot be
considered work for the forfeiture procceding. In other words, legal work
can only serve one purpose.

The legislature could have drafted a statute that contains this limi-
tation. But the legislature did not and the court “cannot add words or
clauses to an unambiguous statute when the legislature has chosen not to
include that language.”™ State v. Delgado, 148 Wn.2d 723, 727, 63 P.3d
792 (2003). Appelfants™ argument for inferred restrictions must fail.

Washington cases reveal two governing principles that guide the
interpretation of forfeiture statutes. First, “forfeitures are not tavored and
such statutes are construed strictly against the seizing agency.” Snohomish
Reg'l Drug Task Force v. Real Prop. Known as 20803 Poplar Wayv, 150
Wn. App. 387. 392, 150 Wn. App. 387 (2009). Second, the legislature in-

tended the attorney fee provision “to be read liberally.” Guillen v.

* OPNET"s counsel correctly argued that OPNET is not bound by Mr. Nichols' interpre-
tation of the statute. The court agreed. and indicated (hat he was not putting much stock
in 1t. Nonetheless, the court found it interesting that the County's counsel had the same
plain reading of the statuie. RP 60-67,
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Contreras, 169 Wn.2d at 777. Public policy supports awarding attorney
fees to claimants seeking the return of property wrongfully seized by law
enforcement. AMoen v. Spokane City Police, 110 Wn. App. 714, 718-21, 42
P.3d 456 (2002).

Guillen v. Contreras is instructive for its discussion regarding the
legislative intent and liberal interpretation of the attorney tee provision of
the forfeiture statute. In Guillen, police seized a car and cash that appeared
to be used in a drug transaction. The trial court ruled that the car and some
of the money was not subject to forfeiture, but that most of the money was
properly forfeited. Guillen, 169 Wn.2d at 771-72. Because the claimant
only recovered approximately one quarter of the property seized, the trial
court found the claimant was not the “substantially prevailing” party. fd.

The court of appeals affirmed that ruling. Guillen v. Contreras, 147
Wn. App. 326, 195 P.3d 90 (2008). The appellate court first observed that
in other areas of law, the term “substantially prevails™ means the party
wins the majority of the issues. /o ar 332-34. The court then contrasted
that with tanguage in the Industrial [nsurance Act where the legislature
intended workers to receive attorney fees for even a partial win. fd. ar 334-
35. The Court of Appeals concluded, “[Due to the legistature’s] reliance

on the time-tested ‘substantially prevailing party” standard, we do not be-
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licve it mtended to allow forfeiture claimants to recover attorney fees un-
less they prevailed on all the major issues in the case.” fd. ar 335.

The Washington Supreme Court accepted review and reversed the
Court of Appeals. In explaining its approach to this statutory language, the
Supreme Court stated, “this court pays particular attention to the legisla-
tive purpose behind attorney fee provisions.” Gullien, 169 Wn.2d at 777.
Looking at the purpese of the statute—to provide greater protection to
people whosc property is seized—the Court concluded that the legislature
“intended this attorney fee provision to be read liberally.” /d. ar 778
Analogizing to the liberal application of attorney fees tor injured workers,
the Court concluded that even a partial recovery of property triggers the
attorney fees provision. /e,

This legislative intent 1s consistent with the trial court’s ruling in
the current case. The fight with OPNET over this property nearly bank-
rupted the Fagers. CP 768-69. Only by incurring substantial attorney fees
were the Fagers able 1o establish OPNET’s reckless disregard for the truth
in its investigation. The Fagers were fortunate they had the resources to
continue their protracted battle with OPNET. However, even they could
not have brought these motions without the knowledge that they would

receive reimbursement from OPNET once the property was returned.
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The Supreme Court addressed this same economic reality in Guil-
len, where the family recovered a car and a small amount of the money
that had been scized:

Without an award of attorneys” fecs, the tamily will

probably have to forfeit all the cash recovered and

sell the car to pay its attorneys fighting the civil for-

feiture. If the purpose of the statute is to protect cit-

tzen’s rights against wrongful seizure of their prop-

erty, then granting attorney fees whenever claimants

substantially prevail on some issue, or receive more

than nominal relief, may be necessary to accomplish
that statutory purpose.

Guillen, 169 Wn.2d at 778, The same rationale applies here. Under
OPNET’s tortured interpretation of the statute, the government can avoid
responsibility for its actions by filing criminal charges. Without attorney
fees, the Fagers’ recovery of the unlawfully seized property would be a
pyrrhic victory, as the Fagers would still be nearly $300,000 out-of-pocket
as a result of OPNET's 1llegal actions. This is inconsistent with the letter
and spirit of the forfeiture statute. See Brand v. Dept of L&i, 139 Wn.2d
659, 667. 989 P.2d 1111 (1999) (“[I]t is important to evaluate the purpose
of the specific attorney fee provision and to apply the statute in accordance
with that purpose.™)

“A policy requiring liberal construction is a command that the cov-
crage of an act's provisions be liberally construed and that its exceptions

be narrowly confined.” Nucleonics, v. Washineton Pub. Power Supply Sys
¥ & ppLy 5)s,



101 Wn.2d 24, 29, 677 P.2d 108, 110 (1984). OPNET"s attempt to nar-
rowly construe the language of the attorney fee provision to exclude any

legal work that served a dual purpose runs afoul of that basic rule of inter-

pretation.
3. Neither the “American Rule” nor sovercign immunity
g !
undercut the Supreme Court’s holding in Guillen v,
Contreras.

Despite Guillen 's unequivocal holding that the attorney fee provi-
sion is to be liberally construed in favor of claimants, appellants persist in
claiming that a narrow construction is required. Appellants rely primarily
upon the “American Rule,” which is a general presumption that partics
will pay their own attorney fees in the absence of statutory authority. Brief
of App. 31-34. lronically, the only Washington forfeiture case that men-
tions the American Rule is the overruled Court of Appeals decision in
Guillen. See Guillen, 147 Wn. App. at 331. OPNET’s argument that the
American Rule supports a narrow reading of the forfeiture statute’s attor-
ney fee provision has been put to rest by the Supreme Court’s ruling in
Guillen that a liberal construction is necessary. Guillen, 169 Wn.2d at 777.

Next, appellants claim that the rule of sovereign immunity requires
a narrow, restricted reading of that statute. Appellants note that this rule
was recently reaffirmed by the Supreme Court in Quisource v. Nooksack,

[81 Wn.2d 272, 284, 333 P.3d 380 (2014). See Brief of App. ar 24. But



appellants fail to mention that its support comes from the sole dissenting
opinion in that case. /81 Wn.2d ar 284. (] McCloud dissenting) Nooksack
questioned whether Washington State courts had jurisdiction over a case
arising on an Indian reservation. /d. ar 274. The Court found that the tribe
had waived its sovereignty immunity through language in the contract,
while the dissent believed that the majority had not applied a narrow
cnough reading to the language. Id. at 286 (J. McCloud dissenting). This
case does not support appellant’s argument that the attorncy fee provision
in the current case must be strictly construed in favor of the government.

The main case relied upon by appellants on the issue of sovereign
immunity 18 State v. Thiessen, 88 Wn. App. 827, 829, 946 P.2d 1207
(1977). The defendant in Thiessen prevailed on a self-defense claim and
was awarded attorney fees, along with interest. The Statc appealed only
the interest part of the award, and the defense conceded crror on appeal.
Id. at 828.

The Court of Appeals accepted the concession. The court looked at
the statutc authorizing interest on certain types of judgments against the
state, and determined that the defendant’s self-defense claim did not fit
mmte any of those categories. Because the legislature had not waived sover-
eign immunity as to the imposition of interest on self-defense claims, in-

terest was not allowed. /. ar 30. The court did not hold that any statute



involving the government must be strictly construed. It simply found that
the legislature had not included this type of claim as one in which interest
could be imposcd.

These two cases provide a shaky foundation upon which to argue
that the liberal interpretation compelled by Guillen should be abandoned.
Appellants” argument also ignores other liberally construed Washington
statutes that impose liability on the government. See e.g., Fire Fighers,
Local 46 v. Citv of Everett, 146 Wn.2d 29, 44-46, 42 P.3d 1265, 1272-73
(2002) (The attorney fee provision for injured workers must be liberally
construed against the City to effect the statute’s purpose.); Spokane Re-
search & Def Fund v. Citv of Spokane. 155 Wn.2d 89, 100, 117 P.3d
1117 (2005) (“We interpret the PDA liberally to promote full disclosure of
government activity.”)

In Fire Fighters, Local 46 v. Citv of Everett, a labor union and two
of its members filed a complaint in superior court against the City of Ev-
erett, secking recovery of attorney fees after the union prevailed in a
grievance arbitration proceeding. 146 Wn.2d at 32. The applicable statute
was RCW 49.48.030, which provided in rclevant part:

In any action in which any person is successful in recover-

ing judgment for wages or salary owed to him or her, rea-

sonable attormey's fees, in an amount to be determined by

the court, shall be assessed against said employer or former
employer . . .



RCW 49.48.030 (emphasis added). The City argued that the plain lan-
guage of the statute did not authorize a separate action for attorney fees.
Specifically, the City argucd that under the plain language of the statute,
the reasonable attorney's fees had to be assessed “in” the action in which
thc employce recovers a judgment for wages or salary owed. The trial
court agreed with the City’s narrow interpretation of the statute and grant-
ed summary judgment in its favor. fd. at 33.

The Supreme Court accepted review of the case and soundly re-
jected this argument:

“The City's interpretation would scem to substitute “the
same” for “any” in the statute. Thus, the statute would read
“In the same action in which any person is successful in re-
covery judgment for wages or salary owed to him, reasona-
ble attorney's fees . . .shall be assessed.” This restrictive in-
terpretation is contrary to the liberal construction doctrine
and Washington courts' holdings in other cases. . . .

Rather, the statutory language would seem to only require
that an employee reccive wages or salary owed “in any ac-
tion” in order to recover attorney fees. The attorney fees,
however, nced not be awarded in the same action as that in
which wages or salary owed are recovered.

We therefore hold that RCW 49.48.030 does not require
that for attorney fees to be awarded in any action, that ac-
tion must be the “same action™ in which wages or salary
owed are recovered.

Fire Fighters, Local 46 v. City of Everett, 146 Wn.2d at 43-44 (omitting

intemal citations).



In the present case, the trial court found there was a proceeding to
forfeit property and that the Fagers incurred legal fees for work done chal-
lenging the evidence in that proceeding. Nonetheless, OPNET asks this
Court to narrowly construe the phrase “in any procecding to forfeit proper-
ty under this title”™ to mean that if the work also benefited the criminal
case, it does not fit within the statute. This strained reading of the statute
would thwart its purpose, which is to compensate people whose property
has been wrongfully seized by the government. Similar to the Supremc
Court’s holding in Fire Fighters, Local 46 v. City of Everett, this Court

should reject OPNET's argument.

4. OPNET’S reliance upon a federal court decision from
Alabama construing a different forfeiture statute is
misplaced.

OPNET places great weight on U.S. v. Certain Reul Property, Lo-
cated in Huntsville. AL, 579 F.2d 1315 (11" Cir. 2010). In Huntsville, the
United States Government indicted two individuals who were shareholders
in a corporation that built parts for Blackhawk Helicopters. The Govern-
ment also seized the real property belonging to the corporation and initiat-
ed a civil forfeiture proceeding. Using a federal statute with no state coun-
terpart, the government obtained a stay in the criminal indictment. The
criminal case proceeded to a bench trial and the defendants were acquitted

on all counts. See Huntsville, 579 F.3d at 1317-18.
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After trial, the Government sought to dismiss the civil forfeiture
case. The claimants agreed and argued that they were entitled to reim-
bursement of «// attorneys” fees and costs for the defense of the criminal
charge. See fd. at 1318-20. The government objected. The district court
acknowledged that although courts have broadly interpreted the fee provi-
sion in the federal statute, this particular issue was one of first impression.
566 F. Supp.2d at 1260. The court also noted, “The Supreme Court has
held in the context of section 1983 lawsuits, that work done in a separate
administrative proceeding is recoverable if 1t was “useful and of a type
ordinarily necessary to sccure the final result obtained from the litigation.”
Id. citing to Webb v. Board of Education, 471 U.S. 234, 243 105
S.Ct.1923, 85 L.Ed.2d 233 (1985). See also Pennsvivania v. Delaware
Vallev Citizens' Council for Clean Air. 478 U.S. 546, 561, 106 S. Ct.
3088, 3096, 92 L. Ed. 2d 439 (1986) (“We agree that participation in thesc
administrative proceedings was crucial to the vindication of Delawarc
Valley's rights under the consent decrce and find that compensation for
these activities was entirely proper and well within the *zone of discretion’
afforded the District Court.™) The court concluded the criminal case was
necessary in order to fight the forfeiture, and therefore all criminal defense

fees should be reimbursed.

o]
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On appeal, a 2-1 majority reversed the district court’s decision and
accepted the Government’s argument that the claimants should not be
permitted to recover fees incurred for work done that was unrelated (o the
litigation of the forfeiture procceding. See Huntsville 579 F.3d at 1320-
1322, In reaching this conclusion, the two-judge majority opinion disa-
greed with the district court’s liberal interpretation of the statute. The cir-
cuit court reasoned the fee shifting provision of the Civil Asset Forfeiture
Reform Act of 2000 (CAFRAY) “must be construed strictly in favor of the
sovereign.” [ at 1320. Accordingly, any fce shifting which imposes lia-
bility on the government must be “unequivocal.™ /fd. Using that as the
starting point, the majority refused to read the shifting provision as allow-
ing for attorney fees paid to defend the criminal action.

The court acknowledged United States Supreme Court cases that
have interpreted the term “proceeding™ in other contexts to include actions
outside of the court case itself. The court distinguished these cases by
finding a different purpose behind those attorney fee provisions. Those
attormey fees were necessary to encourage people to bring lawsuits. By
contrast, reasoned the circuit court, “There is no comparable concern here,
where the criminal defendants Axion and Latifi were sufficiently motivat-
cd by the criminal charges to avidly pursue their criminal defense.” 579

F.3d at 1325.



The circuit court also relied upon additional statutory provisions
within CAFRA. Congress had enacted legislation that allows the federal
government under certain circumstances to stay the forfeiture over objec-
tion until the criminal case is resolved. This legislation specifically ad-
dresses the interplay of the criminal and forfeiture matters. Given this, the
Court found it significant that Congress did not expressly state that claim-
ants 1n civil forfeiture proceedings can obtain fees incurred in a related
criminal case. 579 F.3d at 1321-22.

The two-person majority decision noted that the claimants had an-
other means by which to pursuc attorney fees related to the criminal ac-
tion. Congress enacted a legal process—commonly referred to as the Hyde
Amendment—that specifically authorizes the trial court in a criminal case
to order attorney fees incurred in the defense of a criminal proceeding
brought in bad faith. //, at 1325-26." The Court observed that there was
still a Hyde motion pending in the trial court on this case. The Circuit
Court found that under the claimant’s theory, the fee provision in CAFRA
would essentially circumvent the limitations set forth in the Hyde

Amendment. See /d The Court concluded that Congress could not have

* The Hyde Amendment is codified al 18 U.S.C. §3006A. This statute allows for recov-
ery of fees incurred in defense of a criminal action where the Government's posilion is
“vexatious. frivolous or in bad faith.”



intended this result. The case was remanded for recalculation of fees and
interest. /d. at 1326.

Hunisville does not support OPNET’s position. First and foremost,
our courts require the attorney fee shifting provision to be liberally con-
strued n favor of the claimant, whereas Hunsville strictly construed the
federal statute in favor of the government. This was a primary difference
between the district court’s interpretation of the statute and the circuit
court’s reading of that same provision. In Guillen, the same thing hap-
pened m reverse. It was the lower court that attempted to narrowly con-
strue the statutc to limit attorney fees, and it was the Washington Supreme
Court that rejected that approach, and instead embraced a broad, liberal
reading of the fee shifting statute. Guillen, at 777 (2010),

Second, Washington State has no laws analogous to the federal
legislation that the circuit court specifically relied upon in determining
Congress™ mtent. Thus. there is no conflict with other laws in allowing
claimants to seck reimburscment of attorney fees for work done towards
the forfetture during the criminal case.

Third, even the specific language of the Washington and federal at-
torney fee provisions differ. The federal statute provides “in any civil pro-
ceeding to forfeit property”™ whereas our statute provides “in any proceed-

ing to forfeit property”™ Compare 28 U.S.C. 2465(b)(1)(A) (emphasis add-



cd) with RCW 69.50.505(6). On its face, the Washington statute is more
broadly written.

Fourth, the Circuit Court believed attorney fees were not required
where the criminal defendants had sufficient motivation to defend against
serious criminal charges. In the present case, Judge Harper made a specific
finding to the contrary. The undisputed evidence was that the Fagers could
have pleaded guilty to a gross misdemeanor, and that a criminal conviction
would have little or no impact on their livelihood. CP 160, {63, 167. The
court found that the Fager’s primary purpose in incurring such high attor-
ney fees was to prevent the seizure of their property. C/ 536, 539. The
award of attorney fees serves the legislative goal of protecting people
whose property has been wrongfully seized.

Finally, the facts and legal theory in the present case differ from
those in the federal case. In Huntsville, the defendants/claimants sought
and reccived reimbursement for all attorney fees related to the criminal
casc. The district court awarded the fecs on the basis that winning the
criminal case was helpful to the civil forfeiture. By contrast, the Fagers
only sought attorney fees directly related to the forfeiture. Any legal work
that related just to the criminal case was excluded. The trial court specifi-
cally found that all of the remaining legal work related to the pending for-

feiture matter. The fact that the legal fees served a secondary purpose of



assisting in the criminal case does not make the legal work ineligible for
reimbursement.

Although Washington will sometimes look to federal caselaw for
guidance, Washington courts will not follow federal courts when there are
differences in the policy considerations or in the statutory scheme. A case
in pomt is Spokane Research & Def. Fund v. Citv of Spokune, 155 Wn.2d
89, 103-04, 117 P.3d 1117 (2005). which involved a suit under Washing-
ton’s Public Disclosure Act. The City of Spokane failed to provide records
relating to a development project. A journalist joined in with a non-profit
organization to file a PDA suit against the City. In a related lawsuit be-
tween the City and the developer, those same documents were produced.
Once they were disclosed in that case, the City moved to dismiss the PDA
case as moot. /d. at 95-96.

The tnal court granted the City’s motion. The Court of Appeals
upheld the ruling on the basis that the journalist had not caused the pro-
duction of the records. and therefore could not be considered a “‘prevailing
party.” Id. at 96-97. The Supreme Court accepted review.

The City again argued that the journalist was not a prevailing par-
ty, analogizing to caselaw under the Federal Freedom of Information Act.
Federal casclaw defines a “prevailing party™ as one who causes the disclo-

sure of the withheld documents. Miller v. U.S., 779 F.2d 1378, 1389 (8"



Cir. 1985). Although cartier Washington court of appeals decisions had
borrowed from federal case law for purposes of interpreting the PDA, the
Washington Supreme Court refused to do so: “Nowhere in the PDA is
prevailing party status conditioncd on causing disclosure, a standard
[plaintiff] argues is borrowed from the different federal disclosure scheme.
We will not read into the statute what is not there.” Spokane Research,
115 Wn.2d at 103. The Court ruled that the policy goals of Washington's
PDA did not support the federal approach. ld. at fn 10. Turning to thosec
policy goals, the Court explained: “Permitting an agency to avoid attomey
fees by disclosing the documents afler the plaintiff has been forced to file
a lawsuit ... would undercut the policy behind the act.™ fd ar 104

As in Spokane Research, there arc significant ditferences in the
federal statutory scheme relating to forfeitures and attorney fecs, rendering
the divided opinion in Huntsville even less persuasive. Further, the Hunts-
ville ruling is inconsistent with the strong policy considerations underlying
Washington’s attorney fee provision. The seizing agency in the Fagers’
case should not be able to move forward on a criminal prosecution, losc,
and then avoid attorney fees resulting from the wrongful seizure of proper-
ty, as that “would undercut the policy behind the [forefeiture] act.” Sce

Spokane Research, 155 Wn.2d at 103-04,
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5. In Re MacGibbon is not relevant to issues in this appeal.

Appellants™ rehance upon /i re MacGibbon, 139 Wn. App. 496,
161 P.3d 441 (2007), demonstrates a fundamental misunderstanding of the
trial court’s ruling in our case. See Brief of App. at 14-16. 22. MucGibbon
involved a divorce and family maintenance order in superior court pursu-
ant to RCW 26.09. Later, the mother brought scveral administrative ac-
tions to enforce the maintenance order against the father. MucGibbon at
500-03. This resulted in a series of administrative orders, which the father
challenged in superior court. The superior court affirmed the rulings, and
awarded the mother attorney fees for both the administrative enforcement
actions and the father’s appeal of the administrative orders. /. at 503. The
father filed an appeal to Division One.

The question on appeal focused on the attorney fees. The superior
court had relied upon RCW 26.09.140, which allows for attorney fees to
be awarded in “any proceeding under this chapter.” MacGibbon at 504.
But neither the administrative enforcement actions nor the appeals of those
administrative orders fell under Chapter 26.09. i/ at 505. Because the at-
torney fees were not incurred under Chapter 26.09, that statute could not
support the fees. /. On appeal the respondent argued that social policy

supported expanding the attorney fees to other types of mamtenance en-



forcement actions. The appellate court rejected that argument, noting that
public policy concerns arc for the legislature, not the court. fof at 506-07.

The 1ssues in MacGihbon bear little resemblance to those in our
case. Here, there was a pending forfeiture proceeding, and the court
awarded attorney fees incurred by the Fagers m tighting that ongoing for-
feiture, That the same legal work also supported the accompanying crimi-
nal casc docs not negate the fees authorized under the forfeiture statute,
The criminal and forfeiture proceedings were mextricable, and the work in
one frequently supported the other. Consequently, the Fagers did not ask
for, and the trial court did not order, fees beyond what the statute author-
1zed. MacGibbon has no bearing on the issues presented in OPNET’s ap-
peal.

Appellants also rely upon Citv of Sequim v. Malkasian, 157 Wn.2d
251, 138 P.3d 943 (2006), which was an unsuccessful challenge to a ballot
initiative. Mr. Malkasian sought attorney fees for his successful defense of
the initiative under a common fund theory, which the Supreme Court
found inapplicable. /d. at 268-70. Mr. Malkasian also asked for attorney
fees because he was a wrongly named defendant. The Court appropriately
held that even if true, attorney fees may be awarded only if authorized by

contract, statutc or recognized grounds of equity. 157 Wn.2d at 270-71.



Appcllants® rehance upon Malkasian is misplaced. The Fagers
have not requested attorney fees under a common fund theory. Further, the
Fagers agrec that attorncy fees can only be awarded when authorized by
contract, statute or equity. Here, the trial court relied upon the plain lan-
guage of RCW 69.50.505 and it’s legislative intent to conclude that attor-
ney fees were allowed under the facts of this case. The cases cited by ap-
pellants are off the mark.

6. Appellants’ argument that the court’s ruling would
produce “absurd results” is far-fetched.

Appellants argue that under the trial court’s ruling, Clallam County
would be charged legal fees incurred in a criminal case brought by Jeffer-
son County. Brief of App. at 36, This argument is mislcading in two ways.
First, the seizing agencies are not paying for attorney fees incurred in the
criminal case. They are paying for the fees incurred as a result of filing the
forfeiture procceding. The fact that the legal work also benetited the crim-
inal case does not change the reason the attorney fees were incurred.

Sccond, the appellants are disingenuous when they suggest that the
criminal charges were brought by Jefferson County in anvihing other than
name. As set forth in the motion for summary judgment, Clallam County
has controlled the criminal case and the forfeiture from the beginning. See

CP 53, 58-59. Specifically, it was Clallam County prosecutors, not Jeffer-
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son County prosccutors, who attended the hearings. drafted briefs, argucd
motions, and defended the case on appeal. In fact, Mark Nichols, the
Clallam County chief prosecutor, allowed the shareholders in the forfei-
ture action to decide whether Judge Verser's suppression ruling should be
appealed. CP 265-67. Even when the seizing agency is not so obviously
driving the criminal prosecution, as it did here, thts Court has recognized
the privity that exists between the prosecution and the plaintiffs in the for-
teiture action. See Barfindul v. Citv of Bomnev Lake, 84 Wn. App. 135,
143-144, 925 P.2d 1289 (1996).

Next, appcllants argue that the legislature never intended for courts
to determine the purpose behind the legal work performed. Brief of App. at
37. Appellants fail to cite any authority for this legislative intent, and with
good reason. Trial courts routinely make factual findings. It is part of their
Job to weigh cvidence and make credibility calls. See e.g., Iin re Sego, 82
Wn.2d 736, 739-740, 513 P.2d 831 (1973). Under the forfeiture statute,
the court is required to evaluate legal work and determine whether it was
reasonably related to the forfeiture proceeding. Appellants’ argument that
the legislature did not want courts making this determination is meritless.

Appcllants also claim that the trial court’s ruling would “likely
spell an end to civil forfeiture proceedings.™ Brief of App. at 37. 1f appel-

lants are suggesting that police routinely trespass and demonstrate reckless
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disregard for the truth in obtaining scarch warrants, then appellants’
prophesy may come true. The Fagers, however, choose to believe that
most law cnforcement agencies follow the law and do not misrepresent
their actions. If the Fagers arc correct, and most faw enforcement adhere to
the requirements of the law, then this ruling would have little impact on
future forfeiture actions. Admittedly. a published decision by this Court
upholding the trial court’s ruling may encourage a more prudent approach
to seizing a citizen’s property. To the extent the appellants believe that
caution on the part of the police is an “absurd result”, the Fagers disagrec.

7. Appellant’s arguments relating to Tim Fager and
DBVWC are untimely and lack merit.

As part of the motion for attorney fees, the Fagers described Tim’s
ownership interest in the 115 Freeman Lane property. Through declara-
tions, it was established that DBVWC was one of the owners of the prop-
erty, and that Tim was a major shareholder in that corporation. Tim was
also partial owner of the water company that operated on the property. CP
163, 167. The loss of the property would have a significant financial im-
pact on Tim. /d. All of Tim"s legal fec bills were attached to an affidavit.
CP 229-263, 285.

OPNET filed a 30-page response bricf opposing the requested at-

torney fees. CP 305-34. OPNET raised numerous dubious defenses, and



never alleged that Tim’s claim for attorney fees should be treated differ-
ently than Steve’s claim. Only at the conclusion of oral argument did
counsel make mention of Tim not being a named party to the law suit:

But then finally we have a fee agreement between Mr. Tim
Fager and Mr. Jim Dixon. But Your Honor, Mr. Tim Fager
is ot a party to this case.

If you read the caption, it reads OPNET and other plaintiffs
versus real property with real party in interest being Steve
Fager and Discovery Bay Water Company [sic] and Lucille
Ball Trust. Tim Fager is not even a party into this case.

And so we would submit to this Court that any billings in
connection with Mr. Fager’s representation were not con-
templated with respect to this civil forfeiture.

And | think one thing that’s interesting is that all civil for-
feiture proceedings involving Tim Fager concluded in
2011,

RP43.

The court awarded the requested attorney fees incurred by both
Tim and Steve Fager. The court explained that it was doing so based on
Tim’s financial interest in the property through DBVWC. RP 67-68.
OPNET’s counse! presented no argument to rebut Tim’s ownership inter-
est in the property.

On appeal, OPNET argues that Tim Fager is not a party to the for-
feiture because he “failed to satisfy the statutory prerequisites of RCW

69.50.505." Bricf of App. at 39. Specifically, OPNET argues that Tim had
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to file a claim of interest in the property under RCW 69.50.505(5) in order
to recover reimbursement of attorney fees. /d.

As an initial matter, this argument fails because RCW 69.50.505(5)
only requires a claimant to give notice atter he or she is served with a no-
tice of forfeiture. Here, OPNET never served Tim with notice. On a more
fundamental level, however, OPNET'S argument misconstrues the trial
court’s ruling. The court found that Tim’s ownership interest in the prop-
erty 15 through DBVWC. Steve Fager 1s the appointed representative for
DBVWC. and he filed a notice of claim. DBVWC is a party to the lawsuit.

Directing most of its argument at Tim’s “failure™ to provide notice,
OPNET only briefly addresses the validity of Tim’s claim through
DBVWC. See Brief of App. at 43-44. OPNET makes two arguments. First,
although Steve Fager filed a notice of claim, he did not specifically do so
under the name DBVWC. OPNET now argues that DBVWC's failure to
file a written notice pursuant to RCW 69.50.505(5) means that DBVWC
was not part of the lawsuit. Second, OPNET argues that a corporation
shareholder cannot make a property claim under the forfeiture statute. RP
43-44.

Significantly, neither of these challenges were raised below. and
the law is clear that parties cannot raise a new argument on appeal. As our

Supreme Court has cxplained, “Objections must be accompanied by a rea-
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sonably definite statement ot the grounds therefor so that the judge may
understand the question raised and the adversary may be afforded an op-
portunity to remedy the claimed defect.” Presnell v. Safeyway, 60 Wn.2d
671, 675, 374 P.2d 939 (1962). OPNET and Clatlam County should be
particularly aware of this requirement. Following the suppression ruling in
the criminal case, they attempted to challenge evidence not properly ob-
Jected to below. This Court refused to consider those arguments for the
first time on appeal. See Staie v. Fager, 185 Wn. App. 1050 (unpublished
opinion, filed 2/10/15).

Had OPNET raised this objection below, Tim Fager could have
introduced more cvidence regarding his financial interest in the property
through DBVWC. See Stute v. dvendann-Lopez, 79 Wn. App. 706, 710,
904 P.2d 324 (1995) (the rule requiring an objection is “supported by con-
siderations of fairness to the opposing party.”) After the parties had de-
veloped a record below, the trial court could have ruled and provided this
Court with a sufticient record from which this Court could evaluate the
trial court’s ruling. State v. Clark, 124 Wn.2d 90,105, 875 P.2d 613 (1994)
(Raismg the 1ssue below helps ensure the “benefit of developed argument
on both sides and lower court opinions squarely addressing the ques-
tions.™) But the trial court was deprived of an opportunity to do so, based

on the lack of a specific objection below.
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Appellants may arguc their general objection that Tim Fager was
not a party was sufficient to preserve the issue. But appellate courts re-
quire a more specific objection. See e.g.. State v. Fredrick, 45 Wn. App.
916, 922, 729 P.2d 56 (1986) (An ER 401 objcction on relevancy is insuf-
ficient to preserve appellate review on ER 403 objection as to unduly prej-
udicial.) Another example of the requirement for specific objections can
be found in State v. Wilhur-Bobhb, 134 Wn. App. 627, 634, 141 P.3d 665
(2006), where the defense made a foundation objection to the state toxi-
cologist’s testimony on retrograde extrapolation. After a few follow up
questions by the prosecutor, defense counsel objected again:

I don’t have any information or any indication that

this is scientifically accepted. We don’t have any

model or any information as to that. We don’t know
what specific articles he’s read.

I continue my objection as to foundation.

134 Wn. App. at 633 (emphasis added). The trial court overruled the ob-
Jection, stating that the expert was qualitied to render an opinion. On ap-
peal, the court found that the Five 1ssue had not been properly raised: “We
will not allow an objection to credentials to be transformed into a Frye
argument on appeal.” /d. at 634.

The samc result is required herc. OPNET did not object at all in its

written material, and made only the bricfest mention ot Tim Fager’s finan-
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cial and legal interest in its oral argument. OPNET cannot transform its
general objection that Tim Fager was not listed as a claimant into a more
specific objection that DBVWC’s did not comply with the requirements of
RCW 69.50.505(5) or that Tim has no property rights through DBVWC.

The obvious reason counsel did not raisc an objection to Tim Fager
i the written response to the trial court is that the seizing agency had
known for at least two years that they were fucing attorney fees from both
Fager brothers. This 1s apparent from the previously discussed email from
Mark Nichols dated January 14, 2013, in which he warned that OPNET
faced potential liability for “the Fagers™ attorney fees.”™ CP 266.

When Steve filed his notice of claim, it was not necessary that he
specifically 1dentify additional individuals that would have a claim
through DBVWC. Sec e.g.. Espinoza v. Citv of Everett, 87 Wn. App. 857,
862, 867, 943 P.2d 387 (1997) (sufficient notice provided when an attor-
ney indicated that he represented a group of unnamed individuals who
owned the seized money as part of a joint venture). Steve was the repre-
sentative and his notice of claim was sufficient.

Nor 1s appellants’ argument that Steve Fager only filed a personal
notice of appearance and claim persuasive. Brief of App. ai 42, Lacking a
contemporary objection and argument, the record on this issue was not

developed. However, even going on the evidence that is in the record, ap-
1
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pellants only served onc summons combining Steve and DBVWC because
they knew that Steve Fager was the representative of the corporation See
CPI5-17.

Ultimately, when not involving service of original process, issues
of notice usuatly botl down to a simple question: was the other party
aware that a claim was being made? See e.g. Ulilities Dist. 1 of Grays
Harbor Cty. v. Crea, 88 Wn. App. 390, 395-96, 945 P.2d 722 (1997) (so
long as a party has actual notice that it may be liable for attorney fees and
an opportunity to settle the matter, saving the partics time and expensc, a
trial court’s award of attorney fees is not an abuse of discretion). There is
no doubt that appellants knew of Tim Fager’s claim and that they were
going to be responsible for those artorney fees. Their belated protest that
strict procedure was not followed is a smokescreen.

Similarly, the argument that Tim’s ownership of DBVWC docs not
give him a legal intercst in the forfeiture was not made below, and so there
was no opportunity to develop this record either. Undeterred by the lack of
objections below, OPNET cites to this Court’s decision in NW Cascade v.
Unique Const, 187 Wn. App. 685, 351 P.3d 172 (2615), for the proposi-
tion that a corporate shareholder does not have a property interest in the
corporation’s property. Bricf of App. ar 43. But the issuc there was very

different. The defendants conveyed real property from one corporation to



another, and a jury found they did so intending to unlawtully defraud cred-
itors. As a result, the trial court “deprived . . . the [defendants] of any legal
or equitable interest in the . . .property.” NW Cascade. 187 Wn. App. at
702.

The defendants did not challenge that ruling. /d. Instead, they as-
serted homestead rights, desiring to avoid the same debt. Based on the trial
court’s unchallenged ruling, however, this Court reasoned that the defend-
ants did not have any right or interest to the property. /. The court further
concluded that the defendants® ownership interest in the corporation, to
which they had transferred their property, did not give defendants® a prop-
crty interest that would be recognized for purposes of asserting a home-
stead privilege. /d. Contrary to the suggestion of OPNET in this case, this
Court did not hold in that a corporate sharcholder is ineligible for attorney
fees in protecting his financial interest in property owned by the corpora-
tion. Appcllants’ reliance on NW Cascade is unpersuasive.

Significanuly, in the previously addressed Hunisville decision, the
defendants/claimants were the shareholders of a corporation. Huntsville,
579 F.2d 1317-18. If OPNET is correct that shareholders can never be
awarded attorney fees, then the district and circuit courts engaged in a

completely meaningless discussion about whether attorney fees could be

awarded. It 1s not surprising that OPNET has not pointed to any cases on
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point to support this new argument on appcal. Even if they had lodged a
proper objcction below. OPNET is unlikely to have prevailed. Respond-
ents request that this Court affirm the trial court’s award of attorney fees
to Tim Fager.

8. Appellants’ challenges to the findings of fact are with-
out merit.

Appellants raise a number of challenges to the findings of fact.
Given the standard of review, these challenges arc meritless at best. On
appeal, a finding of fact will stand if it is supported by substantial evi-
dence. McDonald v. Parker, 40 Wn.2d 987, 988, 425 P.2d 910 (1972). Ev-
idence 1s substantial if it is sufficient to persuade a fair minded, rational
person of the declared purposc. Merriman v. Cokeley, 168 Wn.2d 627.
631, 230 P3d 162 (2010). In determining the sufficiency of evidence, an
appellate court need only consider evidence favorable to the prevailing
party. Blund v. Mentor, 63 Win.2d 150, 155, 385 P.2d 727 (1963). Further,
*[a]s an appellate tribunal, we are not entitled to weigh either the evidence
or the credibility ot witnesses even though we may disagrec with the trial
court in either regard.” /i re Sego. 82 Wn.2d 736, 739-740, 513 P.2d 831
(1973}). Consequently, “[w]here there is conflicting evidence, the court
needs only to determine whether the evidence viewed most favorable to

respondent supports the challenged finding.™ /n re Estate of Lint, 135
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Wn.2d 518, 532, 957 P.2d 755 (1998). As discussed below, most of the
challenged findings are based on undisputed declarations and court rec-
ords.

a. Finding of Fact No. 3.

The trial court found that “Steve Fager and the Discovery Bay Vil-
lage Wellness Collective (DBVWC) own this property and filed an objec-
tion to the forfeiture.” CP 536. Appellants challenge this finding on the
basis that this is not the correct name of the corporation. Brief of App. ai
45-46. But both Tim and Steve Fager's separate declarations specifically
refer to the corporation by that name. CP /63, 167. Nor do appellants cite
to a different name. Indeed. they only reference a title report for the prop-
erty, which refers to the company by its initials, DBVWC. /d. citing 1o CP
7.9, 12, Finding of Fact No. 3 is supported by substantial evidence.

The court also found that “the total value of the property seized
was in excess of $500,000." CP 536. OPNET acknowledges that this is
supported by Steve Fager's declaration but argues that Steve does not have
the qualifications to determine the value of the property. Bricf of App. at
46. Not surprisingly, OPNET failed to object below as to Steve’s qualifi-
cations to render an opinion. Had OPNET done so, Steve would have been
happy to explain the basis for his epinion. Failing to do so. OPNET cannot

now object to Steve's lack of qualifications. As the trier of fact, and with
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no challenge to Steve Fager's declaration, the court was entitled to rely
upon this evidence. See Port of Seattle v. Equitable Capital Group, 127
Wn.2d 202, 211, 898 P.2d 275 (1995) (As a general rule, owner may testi-
fy to the value of his property).

OPNET also argues that the court’s finding should be stricken be-
cause it is irrelevant. Brief of App. 46. As an initial matter. relevancy is an
objection to evidence, not a court’s finding. See £R 401. Moreover, it is
not trrelevant; it was one of many factors the trial court took into consid-
eration in determining that the Fagers were more concerned about the loss
of their property than a criminal conviction,

b. Finding of Fact No. 8.

The trnial court found, “Based on the State's actions in this case, this
Court is convinced that had the defendants brought the suppression motion
m the forfeiture hearing first, the State would have required the Fagers to
bring the motion at a second hearing in the criminal case.” CP 537.
OPNET argues that the trial court should not have drawn this conclusion
from the evidence, claiming there is no reason to believe the State would
have still pursued the criminal charges following a suppression in the civil
forfeiture. In making this argument, OPNE' forgets the standard of review

on appeal.
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Here. the court had before it substantial evidence in the record as
to how OPNET and the State repeatedly forced the Fagers to needlessly go
to court to obtain relicf. This included OPNET's failures to produce court
ordered evidence. return property. be interviewed, and the State’s refusal
to order an adequate record on appeal. The court had a wealth of evidence
on which to basc its belief that the State would not give up its prosecution
of the Fagers. While OPNET may belicve another judge would have ruled
differently, that is not the issue before this Court on appeal. /7 re Sediock,
69 Wn. App. 484, 491 review denied, 122 Wn.2d 1014 (1993) (*Our role
or function is not to substitute our judgment for that of the trial court or to
weigh the evidence or credibility of witnesses.™)

c. Finding of Fact No. 14 e.

OPNET objects to two findings in number 14. First, OPNET ar-
gues that the court erred in holding that there are “a number of reasons
why the total amount of attorney fees is higher than average.” OPNET
does not appcar to object factually to this statement; rather they are lodg-
ing a general objection that any fees associated with the criminal case are
not subject to reimbursement. This argument is addressed in a previous
section.

OPNET also objects to the court’s finding that, “This pattern con-

tinued after the appeal, when plaintiffs did not release the seized property
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until claimants filed a motion for summary judgment.” Brief of App. at 47.
But that s exactly what the evidence establishes. This Court affirmed the
dismissal of criminal charges on February 10, 2015, the summary judg-
ment was filed on April 24, 2015, and the plaintiffs did not move to dis-
miss the suit and releasc the property until May 26, 2015. CP /(7. Further,
as revealed i Mike Hass’s declaration, there were no ongoing negotia-
tions as to the real property. See CP 178-79. Moreover, the declarations
submitted by Steve Fager and Mike Haas also document how appellants
repeatedly failed to return property until the claimants™ filed motions in
court. CP [78-79; 460-64. The court’s finding is supported by the evi-
dence.
d. Finding of Fact No. 15(d).

The court found that “the Fagers rcasonably incurred the requested
attorney fees in defending against the forfeiture,” CP 539. Appellants
challenge this finding as “to the legal conclusion regarding whether attor-
ney’s fees incurred in the defense of criminal proceedings are awardable.”
Brief of App. ar 48. Appellants are mistaken. This is a factual inquiry:

Was there a pending forfeiture proceeding?  Yes.

Did the Fagers® attorneys do legal work to defend against that for-
feiture? Yes,

Did the Fagers incur legal fecs as a result of that work? Yes.
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As described above, the court’s findings were well supported by substan-
tial evidence.
c. Finding of Fact No. 15(e).

The trial court found “the attorney fees of $293,185.64 are reason-
able for the work performed.” CP 539. Appellants object that this includes
amounts relating to the criminal case. Brief of App. at 48. This is a contin-
uation of their argument that legal work serving a dual or secondary pur-
pose cannot be included in the total. This argument is addressed in a pre-
vious section. Significantly. appellants do not challenge the reasonable-
ness of the fees.

f. Findings of Fact Nos. 6-11 and 14-15.

Appellant challenges findings 6-11 and 14-15 on the basis that
Steve Fager 1s the only claimant, and that Timothy Fager is not entitled to
reimbursement. Appellants do not challenge that Tim Fager’s role is a ma-
jor shareholder in the corporation that shares ownership of the land. Nor
do appelants contest the finding that he would suffer a major economic
loss if the property were forfeited. Appellants’ only argument on this issuc
is a legal one, which was addressed in a previous section,

g. Findings of Fact Nos. 9 and 15(¢).
Findings of Fact numbers 9 and 15(¢) both relate to the trial court’s

finding that the Fagers' primary purpose in incutring attorney fees was to
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prevent forfeiture of the 115 Freeman Lane Property. Appellants do not
challenge the evidence supporting this purely factual finding. lnstead, ap-
pellants argue that the finding should be stricken because it is “superflu-
ous.” It is not. It explains the courts reasoning. Appellants may disagree
with the reasoning, but that does not make it “superfluous™ or irrelevant.

9. Respondents’ request for attorney fees on appeal.

Pursuant to RAP 18.1(a) and RCW 69.50.505(6), the Fagers re-
quest that this Court grant attorney fees for the time spent responding to
OPNET’s appeal. “It is the general principle in Washington that those cn-
titled to an award of attorney fees below arc also entitled to attorney fees
on appeal.” Xieng v. Peoples Nat. Bank of Washington, 63 Wash. App.
572,587, 821 P.2d 520, 528 (1991) affd, 120 Wash. 2d 512, 844 P.2d 389
(1993). This applies to forfeiture actions as well. Guillen v. Contreras. 169
Wn. 2™ at 780. ("Appellant’s RAP 18.1 request for an award of attorncy
fee and expenses for appellate review is granted.™)
E. CONCLUSION

For the reasons stated above. respondents respectfully request this
Court to affirm the trial court’s award of attorney fees.

DATED: April 25, 2016

J[\/)

=~ A
nar/les R. Pixon, WSBA # 18014

Counsel for Claimants
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