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I. INTRODUCTION 

Ms. Fields has been trying to prove her fitness to work in child 

care since 2015.  DEL has consistently maintained that a lifetime ban 

properly applies to her because she has a 30-year old attempted robbery 

conviction.   

In oral argument on May 8, 2018, DEL raised the notion of a 

Certificate of Restoration of Opportunity (CROP) for the first time. On 

May 30, 2018, both parties filed supplemental briefing to address the 

adequacy of a CROP as a remedy for Ms. Fields and the impact on her 

constitutional claims.   

DEL’s submission contains new legal theories and arguments that 

flow from erroneous statements and/or misinterpretations of the law. The 

state tries repeatedly to characterize a CROP as something it is not, such 

as “an expungement, pardon, annulment, certification of rehabilitation, or 

other equivalent procedure based on a finding of the rehabilitation of the 

person convicted,” arguing that under this pre-CROP rule Ms. Fields 

would in fact get the hearing she requests and be exempt from 

disqualification under DEL’s lifetime ban if she were to procure a CROP. 

DEL Supp. Br. re CROP at 1, 4 (On page 1:  “a Certificate of Restoration 

of Opportunity would provide Ms. Fields with the hearing she seeks, 

allowing her to produce evidence that she is rehabilitated and can safely 
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have unsupervised access to children in child care or early learning 

settings.” On page 4:  “A CROP is an ‘equivalent procedure based on a 

finding of the rehabilitation of the person convicted.’” (emphasis added)). 

This is a misstatement since nothing in the CROP statute requires a 

finding of rehabilitation. In the same brief, the state also makes clear that 

the CROP statute maintains DEL’s unfettered discretion to bar Ms. Fields 

for life on the basis of her criminal conviction, whether or not she has a 

CROP. DEL Supp. Br. re CROP at 6. This fundamental inconsistency 

underscores the need for this Court to rule on Ms. Fields’ constitutional 

claims.  It cannot pass muster that DEL can outsource its obligation to 

provide a meaningful hearing via a process that does not exist, which 

would be administered by a separate judicial entity, on the basis of rules 

that DEL has not yet proposed, when it becomes part of a different 

agency—and the outcome of which it could then disregard at its sole 

discretion. The constitutional arguments Ms. Fields raises are as viable as 

ever.  

II. ARGUMENT 

The Court should reject the newly made arguments of the State for 

several reasons.  

First, the State asserts that a CROP falls under the “equivalent 

procedure” provision of WAC 170-06-0050(1)(f), which would remove 

---
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the criminal history disqualification for Ms. Fields if she had a CROP 

(which she does not). DEL Supp. Br. re CROP at 4-5. But WAC 170-06-

0050 predates the CROP statute, makes no mention of a CROP, and refers 

instead to a “certification of rehabilitation, or other equivalent procedure 

based on a finding of the rehabilitation of the person convicted[.]” WAC 

170-06-0050(1)(f). And a CROP is not a “certification of rehabilitation” 

because it does not require the issuing court to make a finding of 

rehabilitation. Neither the CROP statute (RCW 9.97), nor the forms 

developed by the Administrative Office of Courts require any finding of 

rehabilitation, and DEL does not cite to any part of the CROP statute 

noting such a requirement. Cf., DEL Supp. Br. re CROP at 1, 5, citing the 

CROP bill but not the actual statute. And cf. DEL Supp. Br. re CROP at 

10-11, where DEL describes the consideration of rehabilitation under 

CROP as belonging to the Department and not the court-issuing CROP. 

Moreover, no court in Washington has authority to issue a “certificate of 

rehabilitation,” State v. Masangkay, 121 Wn. App. 904, 906, 91 P.3d 140 

(2004), leaving it further unknown what an “equivalent” procedure is. This 

Court should reject DEL’s misstatement of the law.   

Second, DEL claims that once it becomes part of the Department 

of Children, Youth, and Families (DCYF), “the new Department is 

authorized to accept Certificates of Restoration of Opportunity when 
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reviewing an applicant’s criminal history, and then exercise its discretion 

to either (1) allow an applicant with a CROP to have unsupervised access 

to children in child care or early learning programs, or (2) disqualify the 

applicant based solely on the applicant’s criminal history, 

notwithstanding the CROP.” DEL Supp. Br. re CROP at 6 (emphasis 

added). This statement makes plain that DEL, as DCYF, could still 

disqualify Ms. Fields and others like her on the basis of criminal history. It 

also flatly contradicts DEL’s first argument, which (wrongly) asserts that a 

CROP would functionally remove Ms. Fields’ disqualifying conviction 

and allow her an “individualized determination” (DEL Supp. Br. re CROP 

at 5, 14-15). DEL cannot have it both ways.    

Third, how DEL will treat CROP after DEL becomes DCYF 

remains opaque. The State relies heavily on the authority that governs 

DSHS (RCW 43.20A), asserting that when DEL becomes part of DCYF, 

the CROP rules pertaining to DSHS will also apply to DEL (as part of 

DCYF). DEL Supp. Br. re CROP at 5-9. But DCYF, in a section separate 

from the one pertaining to DSHS, has been directed by the CROP statute 

that will be effect in July 2018 to adopt rules implementing CROP (RCW 

9.97.020(4)(a), (f) (version effective 7/1/18)), but it has yet to do so. 

Because this Court has only self-contradictory arguments from the State 

and not even draft rules, it cannot rely on speculative actions DEL may or 

----
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may not take when it becomes a different agency to dismiss Ms. Fields’ 

constitutional claims.   

Fourth, the State relies on RCW 43.216.170(4) and RCW 

43.20A.710(8), arguing that these subsections will not result in 

disqualification on the basis of a prior conviction “if the otherwise 

disqualifying conviction or disposition has been the subject to a pardon, 

annulment, or other equivalent procedure.” DEL Supp. Br. re CROP at 8; 

id. at 4, n.5. The State asserts this language is “[s]ubstantively identical” to 

the language in WAC 170-06-0050(1)(f) and would be the avenue for a 

consideration of a CROP. Id. This assertion is incorrect in several ways. 

The language of RCW 43.216.170(4) on which the State relies (“other 

equivalent procedure based on a finding of the rehabilitation of the person 

convicted”) is absent from RCW 43.216.170(4). The language of RCW 

43.216.170(4) conflicts with DEL’s reference to other statutes using the 

term “pardon, annulment, or other equivalent procedure” because those 

other statutes and DEL’s own rule (RCW 43.43.830(6) and WAC 170-06-

0050(1)(f), cited in DEL Supp. Br. re CROP at 4) require a finding of 

innocence to be “equivalent to a pardon or annulment,” a finding DEL’s 

brief omits.1 There is no authority that a CROP is the equivalent to a 

                                                           
1 WAC 170-06-0050(1)(f) states “The crime will not be considered a conviction for the 
purposes of the department when the conviction has been the subject of an expungement, 
pardon, annulment, certification of rehabilitation, or other equivalent procedure based on 
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pardon by the Governor, nor is it equivalent to an annulment—a procedure 

that does not exist in Washington with regard to criminal convictions.  

And again, DEL cannot have it both ways: it can either maintain it still has 

discretion to disqualify Ms. Fields based solely on her conviction (DEL 

Supp. Br. re CROP at 6), or it can assert that RCW 43.216.170(4) applies, 

in which case Ms. Fields “shall not be disqualified.”  

Finally, this Court should also reject as sufficient to refute Ms. 

Fields’ due process claims DEL’s assertion that “an applicant presenting a 

CROP to the Department is entitled to an individualized determination of 

‘relevant factors[.]’” DEL Supp. Br. Re CROP at 6. The scope of “cases 

where an applicant would be disqualified under RCW 43.20A.710,” as set 

forth in RCW 9.97.020(1)(b), is unknown, as discussed above.  And even 

if it were true that the CROP statute might give authority for DEL to 

“review . . . relevant factors,” DEL has already argued it can, at its 

discretion, still disqualify Ms. Fields based “solely” on her criminal 

history. In other words, it is solely up to DEL to decide whether Ms. 

Fields or anyone like her would actually receive an individualized 

determination (even assuming she could get a CROP, which remains 

unknown). And, even for those few able to obtain a CROP, it is solely up 

                                                                                                                                                
a finding of the rehabilitation of the person convicted, or the conviction has been the 
subject of a pardon, annulment, or other equivalent procedure based on a finding of 
innocence.” 
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to DEL whether such a determination would be binding on the agency. 

Plus, the unconstitutional lifetime ban list remains in place for those who, 

like Ms. Fields, do not have a CROP. This scheme fails to cure the 

constitutional deficiencies of DEL’s lifetime ban. Mathews v. Eldridge, 

424 U.S. 319, 348, 96 S. Ct 893, 47 L. Ed. 2d 18 (1976) (discussing 

procedural due process); Schware v. Board of Bar Exam. of State of N.M., 

353 U.S. 232, 77 S. Ct. 752, 1 L. Ed. 2d 796 (1957) (discussing 

substantive due process).  

III. CONCLUSION 

For the above reasons, the Court should reject the State’s 

arguments and address the constitutional claims Ms. Fields has presented. 
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