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L IDENTITY AND INTEREST OF AMICUS CURIAE

The identity and interest of Amicus Curiae are set forth in the
accompanying Motion for Leave to File an Amicus Curiae Brief. In short,
the Confederated Tribes and Bands of the Yakama Nation (“Yakama
Nation™) appears as Amicus Curiae to assist the Court in understanding
the issues in this appeal from the Yakama Nation’s perspective. As a
federally recognized sovereign pursuant to the Treaty with the Yakamas of
June 9, 1855, 12 Stat. 951 (June 9, 1855; ratified March 8, 1859;
proclaimed April 18, 1859), and as a judicially recognized co-manager of
the fisheries throughout much of Washington State, the Yakama Nation
has a significant interest in the Washington Department of Fish and
Wildlife’s (“WDFW?”) regulation of the impacts of development both
within and above the ordinary high water line (“OHWL”) on fisheries and

fish habitat.

IL INTRODUCTION

There can be no question as to the significance of fish to the
Yakama Nation and its Members. See Motion of the Confederated Tribes
and Bands of the Yakama Nation for Leave to File Amicus Curiae Brief
(March 26, 2018). The Yakama Nation speaks for those resources that

cannot speak for themselves, and in doing so actively regulates its Treaty-



reserved fisheries to protect fish, restore fisheries and fish habitat, and
ensure fish are honored in a manner reflecting their paramount importance
to the Yakama People’s mental, spiritual, and physical well-being.
Consequently, the Yakama Nation has made considerable investments in
the protection and restoration of fisheries throughout much of Washington
State.

The Yakama Nation works closely with its fellow sovereigns, the
United States and State of Washington, to develop and enhance tools used
for fisheries protection. The Hydraulic Code, found at Chapter 77.55 of
the Revised Code of Washington (“RCW?™), is one such critical tool. See
RCW 77.55.021(2)(c) (requiring applications to contain complete plans to
protect fish life); RCW 77.55.021(7)(a) (stating “[p]rotection of fish life is
the only ground upon which approval of a permit may be denied or
conditioned”). Under the Hydraulic Code, WDFW reviews all hydraulic
projects to limit damage to fish life and support healthy fisheries. If
WDFW?’s authority under the Hydraulic Code and ability to review those
projects is curtailed, the Yakama Nation’s interests in such fisheries will
be directly impacted.

The Yakama Nation appears as Amicus Curiae in support of
WDFW to ensure that the protections mandated by the Washington State

Legislature, and fought for by the Yakama Nation, are not stripped away



by Appellants’—Spokane County, Pierce County, Douglas County, Lewis
County, and Kitsap County (“the Counties”)—tenuous challenge to
WDFW?’s statutory authority to regulate and oversee hydraulic projects
impacting fish life and fish habitat. The Counties’ efforts to limit such
regulatory authority undermine the legislative intent of the Hydraulic
Code and diminish the protections therein. Not only would this frustrate
the Hydraulic Code’s purpose; it would deprive the public of the
opportunity to realize the benefits of the Yakama Nation’s, United States’,
and State of Washington’s significant investments in the restoration of fish

life and fish habitat throughout much of Washington State.

III. STATEMENT OF THE CASE

The Yakama Nation adopts and incorporates into this brief the
Statement of the Case set forth by Respondent, WDFW. Corrected

Response to Appellants’ Opening Brief, 2-6.

IV.  ARGUMENT IN SUPPORT OF RESPONDENT

This matter is a straightforward case of statutory interpretation.
WDFW has statutory authority to regulate activities that “use, divert,
obstruct, or change the natural flow or bed of any of the salt or freshwaters
of the state,” regardless of whether those activities are located above the

OHWL. RCW 77.55.021(1); RCW 77.55.011(11). The Counties’



unreasonable interpretation ignores the plain language of the Hydraulic
Code and the overall statutory scheme. Dissatisfied with the Washington
State Legislature’s policy choices, the Counties invite this Court to step
into the shoes of the Washington State Legislature, modify policy, and
render meaningless the legislative purpose of the Hydraulic Code—the
protection of fish life and fish habitat. This Court should refuse the
Counties’ invitation, and instead uphold the plain language of the
Hydraulic Code consistent with the Washington State Legislature’s intent
and ensure that the public will enjoy the benefits of the significant work
that the Yakama Nation and its fellow sovereigns have invested in these

fisheries.

A. Chapter 77.55 (the Hydraulic Code) is Unambiguous and
Clearly Authorizes WDFW to Regulate Hydraulic Projects
that Impact Fish Life and Fish Habitat, Including Projects
Above the OHWL Line.

This matter is a straightforward case of statutory interpretation. To
that end, the Yakama Nation incorporates by reference and adopts the
arguments, analysis and conclusions set forth by Respondent, WDFW.
See Corrected Response to Appellants’ Opening Brief. The Yakama
Nation will spare the Court a restatement of WDFW’s detailed and well-

supported arguments.



B. The Counties’ Unreasonable Interpretation of Chapter 77.55,
if Adopted, Would Frustrate the Purpose of the Hydraulic
Code.

The Washington State Legislature passed the Hydraulic Code for
the express purpose of protecting fish life. A hydraulic project’s possible
negative impact on fish life is the sole reason that WDFW may deny or
condition a permit. RCW 77.55.021(7). Permit conditions are meant to
ensure proper protection for fish life. RCW 77.55.231(1). These
requirements show that the primary purpose of WDFW’s authority to
review hydraulic projects is to ensure that the project will not negatively
impact fish life or necessary fish habitat.

Certain work above the OHWL will undoubtedly impact the flow
and bed of state waterways in a manner that jeopardizes fish life. Without
WDFW’s permitting oversight, local governments and private entities will
be able to conduct development projects that negatively impact fish
habitat.  Construction of dikes, levees, and roads can channelize
waterways and restrict natural flooding processes that create fish habitat.
Decl. of Philip Rigdon, at 3 (June 27, 2017). Ground disturbance and
vegetation removal can degrade habitat through erosion, sediment
delivery, decreased bank stability, loss of shade and loss of available wood
recruitment.  /d  Without WDFW’s permitting oversight, local

governments and private entities will be able to conduct development



projects above the OWHL, like those described above, which could
negatively impact fish habitat.

The Hydraulic Code was passed in order to protect fish life, by
regulating hydraulic projects that will “use, divert, obstruct, or change the
natural flow or bed” of state waters. RCW 77.55.011(11). When
interpreting a statute, the court should avoid “unlikely, absurd, or strained
consequences.” Thurston Co. v. City of Olympia, 151 Wn.2d 171, 175, 86
P.3d 151 (2004). In challenging WDFW’s authority above the OHWL,
the Counties ask this Court to frustrate and undermine the legislative
purpose of the Hydraulic Code, ignore the plain language of the laws, and
diminish the protections therein. To do so would result in absurd and
strained consequences that negatively impact fish life and fish habitat in

conflict with the Hydraulic Code’s express legislative intent.

C. The Public Interest Supports WDFW?’s Statutory Authority to
Implement the Hydraulic Code Above the OHWL.

The Yakama Nation, working in concert with the United States and
State of Washington, is a co-manager of the fisheries throughout much of
Washington State. See United States v. Washington, 384 F. Supp. 312,
382 (W.D. Wash. 1974), aff’d, 520 F.2d 676 (9th Cir. 1975). As a co-
manager, the Yakama Nation has invested heavily in protecting fish and

fish habitat throughout Washington State. WDFW’s exercise of its



statutory authority to implement the Hydraulic Code is consistent with
protecting this collective investment.

Since 2008 the Yakama Nation protected or improved fish habitat
at 1,812 locations throughout 108,575 acres in Eastern Washington. Decl.
of Paul Ward, Ex. A, at 3-4 (March 22, 2018). The Yakama Nation
Fisheries Resource Management Program has protected, improved, or
restored 798 linear miles of riparian habitat and 66 miles of stream habitat.
Id. In partnership with the Bonneville Power Administration, the Yakama
Nation dedicated $330 million ratepayer dollars towards restoration of
Columbia River Basin fish and wildlife resources since 2008. Ward Decl.,
at 2. In fiscal year 2017 alone, the Yakama Nation spent $32 million
dollars on fisheries-related projects, with funding provided by the Yakama
Nation, United States, and State of Washington. /d. The Hydraulic Code
ensures that development projects do not undermine the aforementioned
sovereigns’ time, effort, and money expended in the public interest on
these projects.

For example, in 2016 the Yakama Nation completed a years-long
project to remove 8 miles of paved logging roads separating the Klickitat
River’s main channel from 20 acres of floodplain and riparian habitat.
Ward Decl., Ex. A, at 23. For decades, the road served as a barrier to

critical spawning, rearing, and migration habitat for summer and winter



steelhead, spring and fall chinook, and coho. Id. During the project, over
9,500 native plants were installed, 45 pieces of large woody material were
placed in side-channels and backwaters, and 14 culverts were removed.
Id. This work restored fish habitat complexity, created calm water refuges
for juvenile salmon in high flow events, improved gravel recruitment for
spawning riffles, and formed adult holding pools. Id. While this endeavor
has been a huge success, the benefits of such work will be threatened if
development within floodplains is allowed to proceed unchecked by the
Hydraulic Code.

In the White Salmon River, the Yakama Nation is stabilizing river
banks and clearing the in-water sedimentation that resulted from the recent
breach and removal of the Condit Dam. Ward Decl., Ex. A, at 31-32. For
nearly a century, the Condit Dam blocked up to 15 miles of spawning
habitat for spring and fall chinook, and 33 miles of spawning habitat for
steelhead above the dam. [/d. When the dam was breached and the
reservoir drained, the Yakama Nation and its partners graded the
accumulated sediment and planted thousands of native plants to stabilize
the banks and decrease future river sedimentation. Id. At the river mouth,
we are eliminating the shallow water pools that stranded juvenile
salmonids and lamprey by digging deep, cold water channels while using

the removed sediment to create riparian islands. /d. These projects are



reopening the White Salmon River to fish spawning, rearing, and
migration, and the public’s interest in realizing the benefit of this work is
supported by WDFW’s regulation of hydraulic projects both within and
above the White Salmon River’s OHWL.

Along the Chewuch River, the Yakama Nation reactivated a 2,700
hundred foot historic side-channel with a perennial water source, thereby
restoring off-channel habitat, reconnecting 1.55 acres of wetlands, and
creating a cool water refuge for endangered spring chinook, threatened
steelhead, and bull trout. Ward Decl., Ex. A, at 49. Habitat complexity
and quantity were increased by installing 48 wood structures to provide
cover, shade, and scour pools for juvenile fish. /d. This project provides
vital support for the fisheries and fish habitat in the Upper Columbia
Subbasin, and WDFW’s implementation of the plain language of the
Hydraulic Code will help ensure that future development does not frustrate
the benefits of projects such as this.

As these projects demonstrate, the Yakama Nation, with the
support of the United States and State of Washington, spent years
investing time, effort, and money protecting and restoring our fisheries
and fish habitat for the benefit of our future generations, and in support of
the continued vitality of the Yakama Nation’s culture and traditions. The

Washington State Legislature’s delegation of authority over hydraulic



projects to WDFW, and WDFW’s implementation of such authority
through the Hydraulic Code, helps prevent hydraulic projects from
undermining these efforts and their resulting benefits.
V. CONCLUSION

To ensure that our future generations realize the benefit of our
collective investments in fisheries and fish habitat throughout much of the
State of Washington, the Yakama Nation respectfully requests that the
Court uphold the plain language of Chapter 77.55 RCW and affirm the

lower court’s decision.

Respectfully submitted this 26th day of March, 2018.

CONFEDERATED TRIBES AND BANDS
OF THE YAKAMA NATION

EE

Ethan A. Jone§, WSBA #46911

Marcus Shirzad, WSBA #50217

Shona Voelckers, WSBA #50068
Yakama Nation Office of Legal Counsel
P.O. Box 150, 401 Fort Road
Toppenish, WA 98948

(509) 865-7268

Attorneys for the Confederated Tribes and
Bands of the Yakama Nation
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7 IN THE SUPREME COURT
8 FOR THE STATE OF WASHINGTON
9 | |
SPOKANE COUNTY, PIERCE COUNTY,
10 DOUGLAS COUNTY, LEWIS COUNTY, No. 95029-6
and KITSAP COUNTY,
11 DECLARATION OF PAUL WARD IN
Appellants, SUPPORT OF BRIEF OF AMICUS CURIAE
12 CONFEDERATED TRIBES AND BANDS
3 V. OF THE YAKAMA NATION
STATE OF WASHINGTON
14 || DEPARTMENT OF FISH AND
WILDLIFE,
15
Respondent.
16
17
18 || I, Paul Ward, state:>
19 1. I am over eighteen years of age and I am competent to testify.
20 2. I currently hold the title of Program Manager of the Yakama Fisheries Resource
21 || Management Program. I am responsible for supervising and coordinating the Yakama Nation’s
22 || fisheries and habitat protection and restoration work. I have been employed by the Confederated
23 || Tribes and Bands of the Yakama Nation (“Yakama Nation™) for the past twenty (20) years.
24 3. My knowledge of the information within this Declaration is based upon my work
25 || as the Program Manager of the Yakama Nation Fisheries Resource Management Program.
26
DECLARATION OF PAUL WARD IN SUPPORT OF BRIEF OF 'YAKAMA NATION OFFICE
AMICUS CURIAE CONFEDERATED TRIBES AND BANDS OF OF LEGAL COUNSEL

THE YAKAMA NATION - 1
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1 4. The attached Exhibit A is a true and correct copy of the Yakama Nation Fisheries
2 || Resource Management Program’s Comprehensive Report of our 2017 Status and Trends Annual
3 || Report (“Report”). I participated in a supervisory manner in the creation of this Report, and attest
4 || that the information provided therein accurately represents the significant work that the Yakama
5 || Nation Fisheries Resource Management Program performed on behalf of fish and fish habitat
6 || throughout the Yakama Nation Reservation and Treaty Territory.
7 5. In partnership with the Bonneville Power Administration, the Yakama Nation has
8 || dedicated $330 million ratepayer dollars in restoration of Columbia River Basin fish and wildlife
9 || resources since 2008. |

10 6. In fiscal year 2017 alone, the Yakama Nation Fisheries Resource Management

11 || Program spent $32 million dollars on fisheries-related projects, with funding provided by the

12 || Yakama Nation, United States, and State of Washington.

13 I declare under penalty of perjury that the foregoing is true and correct.

14

15 Dated this 23rd day of March, 2018.

16

; oy yly

Paul Ward, Program Manager

18 Yakama Nation Fisheries Resource

o Management Program

20

21

22

23

24

25

26
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P.O. Box 151 /401 Fort Road
THE YAKAMA NATION - 2 Toppenish, WA 98948

Phone (509) 865-7268




EXHIBIT A
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THURSTON COUNTY

SPOKANE COUNTY, a political
subdivision of the State of Washington;
PIERCE COUNTY, a political subdivision
of the State of Washington; DOUGLAS
COUNTY, a political subdivision of the
State of Washington; LEWIS COUNTY, a
political subdivision of the State of
Washington; KITSAP COUNTY, a
political subdivision of the State of
Washington; MASON COUNTY, a
political subdivision of the State of
Washington; CHELAN COUNTY, a
political subdivision of the State of
Washington; and CITY OF SPOKANE, a
political subdivision of the State of
Washington,

Petitioners,
v.
STATE OF WASHINGTON
DEPARTMENT OF FISH AND
WILDLIFE,

Respondent.

1, Philip Rigdon, state:

No. 16-2-04334-34

DECLARATION OF PHILIP RIGDON IN
SUPPORT OF BRIEF OF AMICUS CURIAE
CONFEDERATED TRIBES AND BANDS
OF THE YAKAMA NATION

1. I am over eighteen years of age and I am competent to testify.

DECLARATION OF PHILIP RIGDON IN SUPPORT OF BRIEF
OF AMICUS CURIAE CONFEDERATED TRIBES AND GANDS

OF THE YAKAMA NATION- |

CASE NO. 16-2-04334-34

YAKAMA NATION OFFICE
OF LEGAL COUNSEL
P.O, Box 151 / 401 Fort Road
Toppenish, WA 98948
Phone (509) 865-7268
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2. I currently hold the title of Superintendent of the Yakama Nation Department of
Natural Resources. I am responsible for supervising and coordinating the Yakama Nation’s
Fisheries Programs and habitat restoration work. I have been employed by the Confederated

Tribes and Bands of the Yakama Nation (“Yakama Nation™) for the past twenty-two (22) years.
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Before assuming my current position, I worked in the Yakama Nation’s forestry department.

3. My knowledge of the information within this Declaration is based upon my work
as the Superintendent of the Yakama Nation Department of Natural Resources for the past twelve
(12) years.

4. Chapter 77.55 of the Revised Code of Washington (the “Hydraulic Code™), by
requiring Washington State Department of Fish and Wildlife (“WDFW?”) review of all hydraulic
projects that impact state waterways, is one of the few ways that Washington State regulates
streamside development in order to limit damage to fish habitat and support healthy fisheries.

5. Construction of dikes, levees, and roads can channelize waterways and restrict
natural flooding processes that create fish habitat.

6. Ground disturbance and vegetation removal can degrade habitat through erosion,
sediment delivery, decreased bank stability, loss of shade and loss of available wood recruitment.

7. The Yakama Nation, working in concert with federal and state agencies, has
invested heavily in projects above and below the Ordinary High Water Line (“OWHL”) to restore
lost and damaged fish habitat.

8. Habitat restoration necessarily happens both above and below the OHWL.

9. Examples of restoration projects above the OHWL include: removing instream
barriers to allow fish passage; removing upland roads to increase water quality and allow for
naturally flooding processes; installing logs and poles into the waterway to increase stream
complexity; and restoring necessary nutrients to nutrient-deprived waters.

10.  In one habitat restoration project, the Yakama Nation partnered with Columbia

DECLARATION OF PHILIP RIGDON IN SUPPORT OF BRIEF YAKAMA NATION OFFICE
OF AMICUS CURIAE CONFEDERATED TRIBES AND GANDS OF LEGAL COUNSEL

P.O. Box 151/ 401 Fort Road
OF THE YAKAMA NATION- 2 Toppenish, WA 98948

Phone (509) 865-7268
CASE NO. 16-2-04334-34
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24
25
26

Land Trust to decommission a degraded logging road that restricts Klickitat River’s floodplain
function.

11.  The Klickitat River Haul Road, an old railroad turned asphalt logging road,
confined the Klickitat River along the hardened road embankment and straightened the channel so
that the river water was unable to access its historic floodplain and important habitat.

12.  Not only the road surface, but all of the underlying fill material, had to be removed
in order to allow the Klickitat River to once again access its natural floodplain.

13.  Benefits of the natural course during flood years include distributary channels and
calm water refuge for juvenile salmon during high flow events, gravel recruitment into the system
for spawning riffles, formation of adult holding pools, and increased habitat complexity.

14. Al of the Klickitat River Haul Road restoration work occurred above the OHWL
and has exponentially increased that floodplain’s habitat potential and resiliency.

I declare under penalty of perjury that the foregoing is true and correct.

Dated this 27th day of June, 2017.

%W‘*—\

Philip Rigdon
DECLARATION OF PHILIP RIGDON IN SUPPORT OF BRIEF YAKAMA NATION OFFICE
OF AMICUS CURIAE CONFEDERATED TRIBES AND GANDS OF LEGAL COUNSEL

P.O. Box 151 / 401 Fort Road
Toppenish, WA 98948
Phone (509) 865-7268
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