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I. INTRODUCTION 

Mr. Dennis spent sixteen consecutive years in our community without 

being convicted of a crime (i.e., 1998-2014); thus, his past felony criminal 

history long "washed"1 and the minimum threshold of at least five 

consecutive conviction-free years for restoration of his firearms right more 

than satisfied. 2 Yet, when he petitioned for such restoration in 2016, the 

superior court denied the request because in 2014 Mr. Dennis had been 

convicted of a non-disqualifying3 simple misdemeanor. 

This case asks the question: When, pursuant to RCW 

9.41.040(4)(a)(ii)(A), must the "five or more consecutive years" in the 

community without a conviction occur-immediately preceding the 

petition for restoration or at any time? Division One agreed with the 

State's "when," interpreting the statute to read "immediately preceding" 

even though those words were not used by the legislature. The message 

from that decision to Mr. Dennis and all similarly situated persons who 

seek restoration is to petition as soon as they meet the five-year minimum 

threshold because spending many years conviction-free (and one's felony 

criminal history washing out) means nothing if convicted of a non­

disqualifying offense in year 16, 20, 25, or so on, prior to filing a petition. 

1 See RCW 9.94A.525. 
2 See RCW 9.41.040(4)(a)(ii)(A). 
3 The term "non-disqualifying" is used to indicate convictions that do not result in the 
loss of the firearms right; meanwhile, "disqualifying" will indicate the opposite. 



II. ASSIGNMENT OF ERROR 

Division One eITed when, after engaging in statutory interpretation, 

it held that RCW 9.41.040(4)(a)(ii)(A) required that Mr. Dennis's 

"five or more consecutive years" without a conviction must occur 

immediately preceding the petition for restoration of his firearms right. 

III. STATEMENT OF THE CASE 

The Appellant refers this Court to its Petition for Review for the 

undisputed facts and procedural history. Petition for Review, p. 1-3. 

IV. ARGUMENT 

a. Division One erred when, after applying principles of 
statutory interpretation, it found that the "five or more 
consecutive years" without conviction must occur 
immediately preceding the petition. 

i. The plain language of the statute supports the 
reading that the petitioner need not serve "five 
or more consecutive years" without being 
convicted immediately preceding the petition. 

The "lodestar" of statutory interpretation is legislative intent. Mark 

Deforrest, Washington Courts' Use of Legislative History in Statutory 

Interpretation: An Overview with an Eye towards IFCA, 49 Gonz. L. Rev. 

437,454 (2013), citing State v. Armendariz, 160 Wn.2d 106, 156 P.3d 201 

(2007). Here, the query is: what did the legislature intend when it used the 

following language in the relevant portion ofRCW 9.41.040(4)(a): 
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(ii)(A) If the conviction or finding of not guilty by reason 
of insanity was for a felony offense, after five or more 
consecutive years in the community without being 
convicted or found not guilty by reason of insanity or 
currently charged with any felony, gross misdemeanor, or 
misdemeanor crimes, if the individual has no prior felony 
convictions that prohibit the possession of a firearm 
counted as part of the offender score under RCW 
9.94A.525. 

RCW 9.41.040(4)(a)(ii)(A). 

As well-settled authority informs, the first step in statutory 

interpretation begins with a plain language analysis of the statute. "When 

possible, we derive legislative intent solely from the plain language 

enacted by the legislature, considering the text of the provision in 

question, the context of the statute in which the provision is found, related 

provisions, and the statutory scheme as a whole." State v. Evans, 177 

Wn.2d 186,192,298 P.3d 724 (2013) citing State v. Ervin, 169 Wn.2d 

815,820,239 P.3d 354 (2010); Dep't of Ecology v. Campbell & Gwinn, 

LLC, 146 Wn.2d 1, 9-10, 43 P.3d 4 (2002).4 If the plain language is 

unambiguous, then the comi does not need to perform statutory 

construction. Ervin, 169 Wn.2d at 192 citing State v. Delgado, 148 Wn.2d 

723, 727, 63 P.3d 792 (2003); State v. Wilson, 125 Wn.2d 212,217, 883 

P.2d 320 (1994). 

4 Issues of statutory interpretation are reviewed de novo. Evans, 177 Wn.2d at 191. 
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Chapter 9 .41 RCW does not define certain relevant terms located 

within RCW 9.4I.040(4)(a)(ii)(A); when this is the case, "we give the 

term 'its plain and ordinary meaning unless a contrary legislative intent is 

indicated."' State v. Barnes, 189 Wn.2d 492,495,403 P.3d 72 (2017) 

citing State v. Jones, 172 Wn.2d 236,242,257 P.3d 616 (2011). Such 

plain meaning is generally derived from the context of the entire statute 

along with related statutes; however, "[w]e may also determine the 

plaining meaning of an undefined term from a standard English 

dictionary." Barnes, 189 Wn.2d at 495-96; State v. Sullivan, 143 Wn.2d 

162,175, 19 P.3d 1012 (2001).5 

The rest of chapter 9 .41 RCW does not provide helpful context to the 

relevant provision, focusing on a variety of subjects, including carrying, 

delivering, dealing, purchasing, transferring, and sunendering firearms. 

See generally Chapter 9.41 RCW. The only other mention of restoration in 

the chapter is RCW 9.41.047 that outlines the criteria for restoration for 

those who have been committed for mental health treatment. See State v. 

Swanson, 116 Wn. App. 67, 76-78, 65 P.3d 343 (2003) (distinguishing 

RCW 9.41.047 and holding that the court's role under RCW 9.41.040 is 

ministerial, not discretionary). 

5 "In the absence of a statutory definition, we will give the terms its plain and ordinary 
meaning asce1tained from a standard dictionaiy." Sullivan, 143 Wn.2d at 175. 
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Fmihermore, the context ofRCW 9.41.040 itself is equally 

unenlightening; the statute is primarily penal in nature, outlining the 

definitions and degrees of unlawful possession of a firearm. See generally 

RCW 9.41.040. Nonetheless, ce1iain terms used within RCW 

9.41.040( 4)(a)(ii)(A) in tandem with a related statute cited within the 

provision-RCW 9.94A.525-point us true north. Specifically, the use of 

the terms "or more" and "if' are particularly illuminating. Early in the 

relevant provision the legislature states one may petition for restoration 

"after five or more consecutive years" in the community without a 

conviction. RCW 9.41.040(4)(a)(ii)(A) (emphasis added). Later in the 

provision, the legislature chooses the word "if," stating "if the individual 

has no prior felony convictions that prohibit the possession of a firearm 

counted as part of the offender score under RCW 9.94A.525." Id. 

( emphasis added). 

Both the State and Division One asse1i the use of "or more" indicates 

that the "five or more consecutive years" without conviction must be 

served immediately preceding the petition, citing to the washout provision 

of the Sentencing Reform Act, chapter 9.94A RCW for support. Opinion, 

p. 11-12. However, a more critical reading of the entire provision reveals 

that there is an imp01iant condition clause: 
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(ii)(A) If the conviction or finding of not guilty by reason 
of insanity was for a felony offense, after five or more 
consecutive years in the community without being 
convicted or found not guilty by reason of insanity or 
cmTently charged with any felony, gross misdemeanor, or 
misdemeanor crimes, if the individual has no prior felony 
convictions that prohibit the possession of a firearm 
counted as part of the offender score under RCW 
9.94A.525. 

RCW 9.41.040(4)(a)(ii)(A) (emphasis added). 

As Division One recognized, under RCW 9.94A.525, an offender's 

previous felonies will "washout" (and no longer be included in the 

offender score) after the passage of certain time. Opinion, p. 11. A class C 

felony is not counted in the offender score if "the offender [has] spent five 

consecutive years in the community without committing any crime that 

subsequently results in conviction." RCW 9.94A.525(2)(c). Significantly, 

for a class B felony the timing requirement is "ten consecutive years." 

RCW 9.94A.525(2)(b). 

While "or" as used in RCW 9.41.040(4)(a)(ii)(A) creates a permissive 

reading of "or more," "if' is mandatory and emphasizes the condition that 

an offender's prior felony convictions must washout prior to the petition. 

The te1m "if' is defined as "so long as: on condition that." WEBSTER'S 

THIRD NEW INTERNATIONAL DICTIONARY 1124 (1981). As used in 

this context, "or" is used as "a function word to indicate an alternative 

6 



between different or unlike things, states, or actions," or a "choice 

between alternative things, states, or course." Id. at 1585.6 

While the State and Division One highlight that RCW 9.94A.525 does 

not use the phrase "or more" in its language, 7 when one reads "or more" 

and the "if' emphasizing the washout clause together, the meaning of "or 

more" in the restoration provision becomes clear. Not every petitioner will 

be able to secure restoration after year five; in pmiicular, those individuals 

who are awaiting class B felony history to washout will have to wait 

longer than five years. For example, if a petitioner's disqualifying offense 

was a class C felony in 1998, but he or she also suffered a class B felony 

conviction in 1994, at year five (2003) this petitioner would still remain 

ineligible for restoration because the prior class B felony does not washout 

until 2004-so he or she falls into the "or more" category. 8 

The te1ms used within the provision coupled with the citation to RCW 

9.94A.525 reveals why the legislature used the term "or more"; 

additionally, the plain language does not clearly establish legislative intent 

to the contrary. Division One's reading of "or more" requires adding 

6 In addition, the term "more" as used in this provision means "beyond a previously 
indicated number, amount, or length of time." WEBSTER'S THIRD NEW 
INTERNATIONAL DICTIONARY at 1469 (1981). 
7 The State and Division One assert that if the legislature did not intend for the "five or 
more consecutive years" to immediately precede the petition for restoration, then the 
legislature would have written RCW 9.41.040(4)(a)(ii)(A), like RCW 9.94A.525, without 
using "or more." See Opinion, p. 9-11. 
8 Notably, there is prior caselaw on the interpretation of"prior felony conviction" as used 
in RCW 9.41.040(4)(a)(ii)(A) that will be addressed in section (a)(iii) infi·a. 
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words-"immediately preceding"-that were omitted by the legislature. 

See Sullivan, 143 Wn.2d at 175 ("We do not add to or subtract from the 

clear language of a statute unless that is imperatively required to make the 

statute rational."). 

ii. The legislative history also bolsters Mr. Dennis's 
interpretation that the "five or more consecutive 
years" without conviction may be served at any 
time prior to the petition.9 

Division One held that its interpretation ofRCW 9.4I.040(4)(a)(ii)(A) 

was supported by legislative intent it gleaned from the 1995 Hard Time for 

Armed Crime Act (HTACA), highlighting the statement in the Act's 

"Findings and Intent" section that"[ c ]mTent law [ did] not sufficiently 

stigmatize the carrying and use of deadly weapons by criminals." Opinion, 

p. 6-7. This investigation into legislative intent barely scrapes the surface 

of the legislative history because it ignores a complete reading of the 

HTACA, bill reports, former and later versions of the statute, and case 

law. See e.g., Evans, 177 Wn.2d at 199-203; State v. Barbee, 187 Wn.2d 

375, 390-91, 386 P.3d 729 (2017); Barnes, 189 Wn.2d at 497-98. A 

careful reading of the HTACA shows that the primary concern of the 

legislature was penalizing the carrying and use of firearms during the 

commission of crimes. For example, the legislature added more deadly 

9 When the plain language of a statute is clear, the court need not resort to the legislative 
history; however, it may do so for suppmi of its plain language analysis. See Barbee, 187 
Wn.2d at 390; see also In re Cruze, 169 Wn.2d 422,431,237 P.3d 274 (2010). 
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weapon enhancements and increased the seriousness level for some 

crimes. See generally Initiative 159, 54th Leg., Reg. Sess. (Wash. 1995); 

see e.g., Barnes, 189 Wn.2d at 498 (highlighting what the primary concern 

of the legislature was when the relevant bill in that case was drafted). 

Neve1iheless, at the same time the legislature was stigmatizing this 

"carrying and use" of guns during crimes, for the first time, it provided a 

path to restoration for those convicted of ce1iain offenses. 

The title of the HTACA itself suggests that the primary focus of the 

legislature was to penalize armed crime- "An ACT relating to increasing 

penalties for armed crimes." Id at 443. 10 Notably, the statement Division 

One relied upon as evidence of legislative intent is located in the 

"Findings" section of the Act. However, the "Intent" section explains what 

specific "carrying and use" the legislature intended to address: The 

legislature intended to "[ s ]tigmatize the carrying and use of any deadly 

weapons for all felonies with proper deadly weapon enhancements." Id at 

§ 1 (1) and (2). Indeed, the majority of the Act covered newly increased 

penalties, including deadly weapon sentencing enhancements, oversight of 

10 Although later legislative amendments to RCW 9.41.040 have narrower titles (though 
not entirely specific to restoration), it is worth noting, here, the single subject rule. "The 
title ofa bill carries pmticular impmtance in Washington; the Washington Constitution 
provides that '[n]o bill shall embrace more than one subject, and that shall be expressed 
in the title." Barnes, 189 Wn.2d at 500 (Wiggins, J. concmTing) (emphasis in original). 
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sentencing, and an expansion of the definitions of unlawful possession of a . 

firearm. See id. at § 2-17. 

The legislature's bill reports further support that the primary concern 

was increased penalties for armed crime; the 1995 House Bill report 

focused on changes the Act made related to such penalties. 11 See generally 

H.B. REP. ON INITIATIVE 159, 54th Leg., Reg. Sess. (Wash. 1995); see 

also S.B. REP. ON INITIATIVE 159 and F.B. REP. ON INITIATIVE 159, 

54th Leg., Reg. Sess. (Wash. 1995). 

The bill reports also offer insight into the use of "or more" and "if' in 

the statute. The language used in the 1995 House Bill Repmi suppmis Mr. 

Dermis's interpretation and the legislature's emphasis on the "if' in the 

offender score clause ofRCW 9.41.040(4)(a)(ii)(A). 

The eligibility for restoring the right to possess a firearm is 
expanded. People with a previous conviction that subjects 
them to committing unlawful possession of a firearm can 
petition the comi to re-gain their right to possess a firearm. 
The right can be restored if five or more consecutive years 
have passed without being convicted of a crime, as long as 
the individual has no prior felony convictions that prohibit 
the possession of a firearm counted as part of the offender 
score under RCW 9.94A.360. 12 

11 That the primary concern of the legislatme was to penalize armed crime is further 
suppmted by this Comt's legislative history analysis of the HTACA in another context in 
In re Cruze, 169 Wn.2d at 431. 
12 As noted, the right to restoration was fmther expanded in 199 5 at the same time the 
legislature was stigmatizing the carrying and use of firearms during the commission of 
crime, recognizing extremely limited past circumstances where restoration could be 
obtained. See id. at 3; see also LAWS OF 1935, ch. 172 § 4; LAWS OF 1961, ch. 124 § 3; 
LAWS OF 1983, ch. 232 § 2; LAWS OF 1992, ch. 168 § 2. 
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H.B. REP. ON INITIATIVE 159, at 7, 54th Leg., Reg. Sess. (Wash. 1995) 
( emphasis added). 

Notably, at the same time the legislature added the relevant language to 

RCW 9.41.040(4)(a), it also amended language in former RCW 9.94A.360 

(now RCW 9.94A.525) to read that committing any offense (not just a 

felony) would inten-upt the washout period. LAWS OF 1995, ch. 316 § 1 

(Wash. 1995); see also S.B. REP. on SUBSTITUTE HOUSE BILL 1140, 

54th Leg., Reg. Sess. (Wash. 1995). This is important because the relevant 

language enacted by the HTACA in RCW 9.41.040(4)(a)(ii)(A) also 

included that a person could not be convicted of any crime during the 

"five or more consecutive years" period. This, coupled with the 

descriptions of the language in the bill reports, suggests that the legislature 

was primarily concerned that an offender's prior criminal history should 

washout prior to restoration and so emphasized this condition in the 

restoration provision. It also rationally explains why the legislature 

inserted the words "or more" into the provision whereas it did not use this 

term in RCW 9.94A.525 as the State and Division One heavily emphasize 

in attempt to distinguish RCW 9.41.040(4)(a)(ii)(A). 

Legislative history from 1996 also supports Mr. Dermis's 

interpretation. During the 1996 legislative session, the legislature decided 

that convictions for all felonies and some domestic violence misdemeanor 

11 



offenses would result in the loss of the firearms right. See LAWS OF 1996, 

ch. 295 § 1. In its Final Bill Rep01i, the legislature said: 

In some cases, after jive years in the community without a 
conviction or cunent charge for any crime, a person whose 
right to possess a firearm has been lost because of a 
criminal conviction may petition a court of record for 
restoration of the right. However, the person must also have 
passed the "·washout" period under the Sentencing Reform 
Act before he or she may petition the court. Effectively, this 
means that a person with a conviction for a class A felony 
or any sex offense can never seek restoration of the right. 
Generally, in the case of a class B felony the washout 
period is 10 years, and in the case of a class C felony it is 
jive years. 

F.B. REP. ON SUBSTITUTE HOUSE BILL 2420, at 2, 54th Leg., Reg. Sess. 
(Wash. 1996). 13 

The legislative history supports Mr. Dermis's interpretation of the 

statute and provides clarity to why "or more" would have been included in 

RCW 9.41.040(4)(a)(ii)(A)), rebutting Division One's conclusion. 

iii. If the statute is ambiguous, legislative history 
and cannons of statutory construction support 
Mr. Dennis's interpretation; at the bare 
mm1mum, there is no clearly established 
legislative intent to the contrary and the rule of 
lenity applies. 

13 A previous version of the bill included the following language: "Restoration is 
automatic if: (1) two years elapsed since the date of conviction for a misdemeanor or 
gross misdemeanor; (2) jive years elapsed since the date of release ji·om supervision for a 
class Cfelony; and (3) ten years elapsedjiwn the date ofreleasejiwn supervision for a 
class Bfelony. S.B. REP. ON SUBSTITUTE BILL 5081, at 2, 54th Leg., Reg. Sess. (Wash 
1996) ( emphasis added). It is noteworthy that part of this report's suggested language 
contained direct parallels to the offender score statute. It also should be noted that this 
version of the bill was first considered in the 1995 session when the HTACA passed and 
was then reintroduced in 1996. 
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Where, after examination of the plain language of a statute, the court 

finds there is more than one reasonable interpretation, the statute is 

ambiguous. City of Seattle v. Winebrenner, 167 Wn.2d 451,456,219 P.3d 

686 (2009). Nonetheless, a statute is not ambiguous merely because there 

is more than one conceivable interpretation. State v. Hahn, 83 Wn. App. 

825, 831, 924 P.2d 392 (1996). Notably, in Winebrenner, the court did not 

have to add words, like Division One did in this case, to either pmiy' s 

interpretation of "prior offense" in RCW 46.61.5055. See Winebrenner, 

167 Wn.2d at 460-61. Here, however, in order for the State's 

interpretation to be reasonable, we must read into the statute words that 

are not there- "immediately preceding." 

If this Comi does find that the statute is ambiguous ( as Divisions One 

and Two did), it should hold that the legislative history (as argued in 

section (a)(ii) supra) and cannons of statutory construction supp01i Mr. 

Dermis's interpretation or, at the bare minimum, do not clearly establish 

1 . 1 . . h 14 eg1s at1ve mtent to t e contrary. 

Our comis have applied the cannon related to legislative omissions to 

statutes it finds unambiguous or ambiguous. First, this Comi has 

14 If a statute is ambiguous, the court must engage in statutory construction; courts look to 
legislative history and apply cannons of statutory construction to discern legislative 
intent. If a penal statute remains ambiguous after this next step, it will only be interpreted 
adversely to the defendant if contrary legislative intent is clearly established. See Evans, 
177 Wn.2d at 193; Winebrenner, 167 Wn.2d at462; Ervin, 169 Wn.2d at 820. 
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previously stated, "We cannot add words or clauses to an unambiguous 

statute when the legislature has chosen not to include that language. We 

assume the legislature 'means exactly what it says."' Delgado, 148 Wn.2d 

at 727 ( quoting Davis v. Dep 't of Licensing, 13 7 Wn.2d 957, 964, 977 

P.2d 554 (1999). In State v. Williams, two defendants who had been 

charged with driving under the influence petitioned for defe1red 

prosecutions under chapter 10.05 RCW. 62 Wn. App. 336,337, 813 P.2d 

1293 (1991). The issue was whether the statutes required the defendants to 

provide proof of liability insurance before a court could enter an order for 

deferred prosecution. Id. at 338. The State asse1ied that RCWs 10.05.140 

and 10.05.160 required the defendant to provide such proof before the 

court granted the order. Id. at 338-39 (emphasis in original). Division Two 

rejected this assertion: "We disagree with this creation of an implied 

condition for defened prosecution." Id. at 339. The court went on to say, 

"If the Legislature had intended that the comis require proof of insurance 

as a pre-condition to defeITed prosecution, it could and would have so 

provided in RCW 10.05.140." Id.; see also e.g. King County v. City of 

Seattle, 70 Wn.2d 988, 425 P.2d 887 (1967) (refusing to read an exception 

into the statute before the comi that was not present). 

Here, Division One's interpretation creates an improper implied 

condition that the relevant time period must occur immediately preceding 
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the petition; this requires adding words that have been omitted. A comi 

may not correct this kind of legislative omission. See In re Martin, 163 

Wn.2d 501, 512-13, 182 P.3d 951 (2008) (explaining three types of cases 

addressing legislative omissions: "an understandable omission, an 

omission creating an inconsistency, and an omission rendering the statute 

meaningless," and describing the rare instances where a comi may supply 

omitted language in the latter). Even if this Comi finds the statute 

ambiguous, "In construing an ambiguous statute, courts may not read into 

it matters that are not in it and may not create legislation under the guise 

of interpreting a statute." State v. Watson, 146 Wn.2d 947, 955-56, 51 

P.3d 66 (2002). Division One itself has relied upon this cannon when 

asked to interpret the term "imprisonment" in RCW 10.73.170, finding 

that if the legislature intended to limit the term it knew how to do so. State 

v. Slattum, 173 Wn. App. 640,656,295 P.3d 788 (2013). "Where the 

Legislature omits language from a statute, intentionally or inadvertently, 

this comi will not read into the statute the language it believes was 

omitted." Id. at 655 (quoting State v. Moses, 145 Wn.2d 370,374, 37 P.3d 

1216 (2002). The words "immediately preceding" were omitted by the 

legislature and should not be read into this statute. 

Next, Mr. Dennis's interpretation does not render any portion of the 

statute meaningless or superfluous-including the term "or more" ( as 
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explained in sections (a)(i) & (ii) supra). "[A] comi must not interpret a 

statute in any way that renders any portion meaningless or superfluous." 

State v. KL.B., 180 Wn.2d 735,742,328 P.3d 886 (2014) (holding that a 

light-rail fare enforcement officer was not a "public servant" under the 

statute and that the State's interpretation would render another phrase in 

the provision such that it would have "no separate meaning"); see also 

State v. Roggenkamp, 153 Wn.2d 614, 626-27, 106 P.3d 196 (2005). 

Contrary to Division One's asse1iion, Mr. Dermis's interpretation does not 

leave "or more" or any other term without separate meaning. 

In addition, under the absurdity doctrine, Mr. Dennis' s interpretation 

does not create absurd results; rather, it is Division One's interpretation 

that creates irrational and arbitrary results as argued in Mr. Dermis's 

Petition for Review. See Petition for Review at 14-15. Mr. Dennis's 

interpretation is not grossly unreasonable. In Ervin, the comi, in 

interpreting whether the washout statute allowed an offender's conviction­

free period to go uninterrupted while in jail for a misdemeanor, referred to 

the definition of absurdity as "[t]he state or quality of being grossly 

unreasonable; esp., an interpretation that would lead to an unconscionable 

result, esp., one that ... the drafter could not have intended." Ervin, 169 

Wn.2d at 824 (emphasis in original). The court then held, "Though both 

pmiies' interpretations could lead to unlikely results, the circumstances in 
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which Ervin's interpretation will lead to unlikely results (i.e., all or a 

substantial portion of the offender's washout period is spent in jail on a 

misdemeanor) are far less frequent than the circumstances in which the 

State's interpretation will lead to unlikely results (i.e., a person spends a 

small amount of time in jail during the washout period [and the offender 

washout period is restarted as a result])." Id at 825. 

Here, it is absurd to interpret the statute to reward the petitioner who 

rushes to court for restoration as soon as year five is completed, but then 

proceeds to either have the same or far worse criminal history than Mr. 

Dennis. The probability of this "early bird" petitioner having future non­

disqualifying criminal history is likely, and all that separates this petitioner 

from one like Mr. Dennis is timing. Significantly, Division One's 

interpretation does not prevent or "stigmatize" the hypothesized "haimful" 

behavior it perceives, i.e., "hundreds" of convictions for non-disqualifying 

misdemeanors; rather, it simply rewards the "early bird" petitioner. 

Critically, even if Mr. Dennis's interpretation would allow an 

individual to commit "hundreds" of misdemeanor offenses immediately 

prior to the petition, that is not an absurd result. After 1996, our legislature 

had developed the perfect system: the only crimes that do not result in loss 

of the firearms right are the remaining misdemeanors the legislature 

declined to add to its carefully selected list. Fmiher, the legislature also 
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decided when it would no longer hold an offender's past criminal history 

against him or her at future sentencing. 15 Considering Mr. Dennis 

dangerous because of a non-disqualifying simple misdemeanor conviction 

that will not undo the completion of his washout period is grossly 

unreasonable. 

Finally, Mr. Dermis's interpretation is commensurate with prior case 

law interpreting this provision and RCW 9.94A.525. In Rivard, this Comi 

held that the use of "prior felony convictions" in the offender score clause 

ofRCW 9.41.040(4)(a)(ii)(A) refers only to felonies that occurred prior to 

the disabling offense. State v. Rivard, 168 Wn.2d 775,784,231 P.3d 186 

(2010). The comi offered an example of where a prior felony conviction 

may still be scoring against the offender although he or she has satisfied 

the five consecutive years required in the earlier pmiion of the provision. 

Id. "Although he remained crime-free for the requisite five years for the 

purpose of his disabling felony, a prior conviction still included in his 

offender score delays his eligibility." Id. 16 

15 The stated purpose of the Sentencing Reform Act is similar to the findings and intent 
sectionsoftheHTACA.SeeLAWSOFWASH.1981,ch.137§ 1. 
16 Interestingly, a Division Two opinion predating Rivard came to a different conclusion 
about "prior felony conviction," holding that "[t]he legislature clearly intended for the 
trial court to look at the petitioner's criminal history when the petition was filed and not 
at the time of the disabling conviction," and, thus, counting the petitioner's disabling 
offense as such a prior. State v. Mihali, 152 Wn. App. 879, 924, 218 P.3d 922 (2009). Mr. 
Dennis's interpretation is rational under this interpretation as well. 

18 



In addition, Mr. Dermis's interpretation is also suppmied by Division 

One's decision in State v. Hall where it found that the requisite five years 

of no convictions in the washout context could occur at any time following 

the relevant felony conviction. 45 Wn. App. 766, 728 P.2d 616 (1986). 

The comi found the language in former RCW 9.94A.360(12)- "if the 

offender has spent five years in the community and has not been convicted 

of any felonies since the last date ofrelease from confinement ... "­

ambiguous. "It could be construed as requiring the defendant's 5-year 

'crime-free' period to immediately follow the Class C felony in question. 

Alternatively, the statute could be interpreted to mean that any 5-year 

'crime-free' period following a Class C felony acts to wash out the 

offense." Id. at 768. The comi held that the rule oflenity and evidence of 

legislative intent required that the statute be interpreted to require washout 

for a class C felony conviction if the defendant had five consecutive 

crime-free years at any time following the conviction. Id. at 769. 

Statutory construction cannons suppmi Mr. Dermis's interpretation; at 

the bare minimum, there is not clearly established legislative intent to the 

contrary. If this Court finds that the statutory construction canons do not 

provide the answer, then the rule of lenity requires the statute be strictly 

construed in Mr. Dennis's favor. See State v. Weatherwax, 188 Wn.2d 
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139, 155, 393 P.3d 1054 (2017); see also State v. Jacobs, 154 Wn.2d 596, 

603, 115 P.3d 281 (2005). 17 

V. CONCLUSION 

For the aforementioned reasons here as well as in Mr. Dennis's Petition 

for Review, the Court should find that Division One erred when it 

interpreted RCW 9.41.040(4)(a)(ii)(A) to require that the "five or more 

consecutive years" without a conviction be served immediately preceding 

the petition for restoration. All stages of statutory interpretation suppmi 

Mr. Dennis's interpretation and there is not clearly established legislative 

intent to the contrary. 

Respectfully submitted this 31st day of January, 2018, for Appellant 
Dennis, 

Lauren McLane, WSBA# 40945 

Lawand Anderson, WSBA# 49012 

Lauren D. McLane 
Lawand L. Anderson 
Attorneys for Appellant 
22030 7th Ave S Ste 103 
Des Moines, WA, 98198-6219 
(206) 817-0577 
mclanel@uw.edu 
lawand@lalaw.legal 

17 Notably, RCW 9.41.040 is penal in nature as denial ofrestoration extends the time the 
petitioner may be subjected to prosecution for unlawful possession of a firearm. See also 
Slattum, 173 Wn. App. at 658 (the rule of lenity applies in the post-conviction context). 
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