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L. INTRODUCTION

Mr. Christopher Belling appeals an Employment Security

Departfnent (ESD) decision which it determined Mr. Belling was solely

responsible for the attorney fees and costs expended in successful litigation

to recover his erroneously denied workers compensation benefits. - ESD

seeks to recover the entire amount of the unemployment benefits Mr.

Bellirig received during the pendency of his litigation to obtain worker’s

compensation benefits. In order to reverse the decision made by the -

Departmeht of Labor & Industries (DLI), Mr. Belling exercised an
important legal right and appealed his claim to the Board of Industrial

Insurance Appeals (Board). Mr. Belling was successful in formal hearings

before the Board. The risk of this litigation was born entirely by Mr. -

Belling, who spent $5,255.21 in costs and had to pay an attorney fee of 30%

of the retroactive time loss compensation he received as a result of this

litigation. The contested appellate issue now is whether ESD should be

required to pay its pro rata share of attorney fees and costs, or make some

other adjustment or ‘waiver of what it receives based ﬁpon equity, good.

conscience and fairness, when ir, not Mr. Belling, acquired the greatest
financial benefit from Mr. Belling’s successful litigation. ESD received this

financial benefit without risk or the expenditure of any monies.

10/74
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I1. IDENTITY OF PETITIONER AND DECISION

A. Identity of Petmoner
Christopher Bellmg asks this court to accept review of the Court of

Appeals, Division III decision designated in Appendix 1 of this petition.
B. Court of Appeals Decision .

- Mr. Belling, the petitioner, asks that the court accept his Petition for
Revtew of the September 12, 2017 decision -of the Court of Appeals,
Division III. A copy of the June 28, 2012 decision of the Court of Appeals
is attached as Appendxx 1. A copy of the Employment Secunty Department

Comm1ss10ner s Dec1sxon 1S attached as Appendix 2.

II1. ISSUES PRESENTED FOR REVIEW

1. Is an injured worker who is forced mto liti-‘gation to obtain
wrongfully denied disability benefits from DLI, entitletl to a waiver
for a portlon of the overlapping unemployment benefits received
from ESD during the pendency of an appedl before the Board when
the inj\ured~ worker risked costs and bore the entire burden of

-litigation and ESD risked not]rting?

2. When an injured worker expends time and money in successful

A litigation to obtain wrongfully denied disability benefits from DLI,

v
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does the common fund doctrine apply requirin g ESD to grant a
waiver or pay a portion of the attorney fees and costs associated with
obtaining the monies it claims as an overpayment for oveﬂapping
unemployment and disability benéﬁts?

3. Doés the standard of equity, good conscience and fairness under
RCW 51.20. 1)90 apply to injured workers who aré not impoverished
but who c;;(perience a significant financial loss and risk associated
with li;i gatioq that si gniﬁcéntly‘ benefits the ESD, when ESD risked
nothing to obtain the ;nonies it seeks to recover?

4. Should the common fund doctrine be applied to state .agencies in the

~

same manner as private entities?

IV. STATEMENT OF THE CASE ‘ .

A. Mr. Belling was Erroneously Denied time loss
compensation from DLI and then Applied for and Received
Unemployment Benefits from the ESD while he tried to
Secure Light-Duty Work.

In this appeal Mr. Christopher. Bellmg was erroneously denied

time loss compensation by the Department of Labor & Industries. Like all
injured workers who have their time loss compensation terminated, he was

advised by DLI to apply for unemployment benefits (if available) while he

transitioned from disability to employment. He applied for and received

$22,924 in unemployment benefits while he was looking for and attempting

12/74
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to secure light-duty work. Ultimately, he was dnable to-work and he
exercised his legal right ‘and challenged DLI’s denial of time loss
compensation before the Board. To do so, he'had to hire an attorney and

spend $5,626.62 in costs. His gross retro-time loss compensation achieved

via litigation was $48,251.19. From this recovery, he was required to pay

an attorney fee of 30% of $14,475.36,

B. Mr. Belling was Faced with the Dilemma of
Whether to Risk his Money and Litigate in Order to Enforce
an Important Legal Right When there Existed the Possibility
of Losing and Being Placed in a Worse Position Even Though
ESD Benefits and is Paid First from any Monies Obtained in
Litigation; in Contrast ESD Simply Waited for Mr. Belling to
Litigate and is then Made Whole without Risking Anything.

The entirety of the unemployment benefits Mr. Bélling received

" from the ESD was recovered when M. Belling through expensive and

burdensome litigation forced DLI to pay the time loss compensation it had -

erroneously denied him. The costs in this case were significant: $5,255,21.

Had Mr. Belling lost his appeal before the Board (which is certainly -

possible), he would have sacrificed $5,255.21. .By choosing to litigate (and -

exercise an importanf legal right) he maﬂe a'decision that he would risk the
money on experts, even though he would have to pay attorney fees, costs
and reirx-lburse ESD the entirety of its iien before he received a single penny.
His liﬁégﬁon before the Board was uncertain. In this case, althdugh Mr.

Belling did not become impoverished and still netted something from his

13774
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. litigation before the Board, his benefits were greatly reduced because of his’

decision to litigate. In the end, ESD benefitted most from fhc risk Mr.
Belling assumed. ESD simply waited for Mr. Belling to spend money and

litigate, creating a-sum of money from which ESD was paid first. The

entirety of the unemployment ESD had paid Mr. Belling was recovered

without spending or risking anything.

C. - Injured Workers Like Mr. Belling who are
Wrongfully Denied Time loss compensation from DLI and are
told to Apply for and Receive Unemployment Benefits have to

pay Attorney Fees and Costs and then Reimburse ESD fully

before they receive any of the Monies Obtained via Litigation.
An injured worker who is erroneously denied time loss

compensation from DLI and then receives unemployment benefits during

this same period of time is required to reimburse ESD the entirety of what

the injured worker recovers for previously received unemployment benefits.

This situation arises frequently when an injured worker is denied benefits

and . then Ais- advised by DLI to apply for unemployment‘ benefits -

administered by ESD. The injured worker risks costs and time to pursue his
time loss benefits in litigation before the Board. If succ.e;ssful,.the injured
worker is 'rgquired t§ reimburse ESD first (after attorney fees and costs).
Once ESD is made whole, only then is the injured worker able td benefit
from the litigation funded by the iﬁjured worker. The remainder (if any) of

the time loss compensation obtained via litigation is paid to the injured

147174



5095760833

16:28:30 10-11-2017

worker only after attorney fees, costs and complete satisfaction of ESD’s
lien.

D. ESD, a State Agency, is the Primary Beneficiary of
Litigation funded by an Injured Worker who was Forced into

Litigation by DLI, a Separate and Different State Agency.
- The need for litigation in this case was created entirely by an

erroneous decision issued by DLI. DLI is a state agency responsible for
administering the Industrial Insurance Act for the benefit of injured

workers. When it makes an error (such as in this case), the injured worker

must decide whether to risk the mohey on experts and attorney fees and

challenge DLI before the Board. In this case, Mr. Belling risked the costs
and was successful in his appeal before ihe Board, créating a payment to
hifn from DLI. Because of his earlier receipt of unemployment béneﬁts, he
was required to reimburse ESD, a different state agency pursuant to RCW
50.20.085. In this case, Mr. Belling risked costs and paid attomey fees to
force one state agency to pay monies it was legally obligated to pay, and
then turned around and paid a separate and différent state agency the
majority of what he recovered without any recognition of what it cost him

personally, and what he risked to obtain these monies.

15174
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E.  Even though Mr. Belling is not Destitute, he
Nevertheless Risked much Obtain the Recovery for ESD.
In this case, equity and good conscience was not extended to Mr.

Belling because he was not impoverished as a result of this industrial injury. .

Mr. Belling is not destitute because he worked hard prior to this industrial

injury and earned decent wages. Because of this, he receives time loss

which allows him to avoid being impoverished. However, he is now forced
to live on a much reduced income (time loss compensation is a fraction of
normal wages) and he lost a significant portion of his retro-active time loss

compensation to attorney fees and costs incurred as result of the erroneous

- decision issued by DLIL Although he can still afford to pay his mortgage
: ¢

and eat, he has nevertheless suffered a significant financial set back as result
of the litigation he was forced into by DLI and the reimbursement he had to

make to ESD.

~ V.ARGUMENT WHY REVIEW SHOULD BE GRANTED

In a prior case, Division III of the Court of Appeals determined that
an injured worker cahght in the situation described above and seeking a
waiver was entitled to éonsideration of equi.ty and good conscience, not
limited by the factors. outlined in WAC 192-28-115. See, Delagrave v.

Employment Security Department, 127 Wn. App. 596, 111 P.3d 879 (2005).

The Delagrave decision rejected the common fund doctrine -outlined by

16/74
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Mabhler vs. Szucs, 135 Wn.2d 398, 957 P.2d 632, 966 P.2d 305 (1998);

Winters v. State Farm Mutual Automobile Insurance Co., 144 Wn.2d 869,
31 P.3d 1164, 63 P.3d 764 (2001), but stated that ;quity and good

conscience means fairness.

Thereafter, the Commissioner for the Employment Security

Departmént issued In re Peltier, No. 04-2006-22057 (Wash. Emp’t Sec.

Dep’t. Comm’r Dec2d 910, 2d Series Feb. 16 (2007), which allows ‘an

~ injured worker in the above-described situation to receive a waiver only

after ESD is reimbursed in full. In other words, the waiver is applied only
to avoid placing the injured worker in ‘the hole, and avoid a net loss. ESD
has its lien entirely satisﬁed before the injured worker feceives any money.
In re Peltier does not provide for a waiver for situations Iﬂ(_e what Mr.
Belling experienced. Nor does it provide any explanation as to how equity

and good conscience is to be appliéd when considering a waiver.

There are several legal iquestious presented by this app.eal, all of
which relate to how eql;ity, good conscience and fairness should be applied
in deciding whether (ana if so, in what manner) to waive the iaortion of the
time loss compensation ESD seeks to recover when an injured worker has

received overlapping unemployment benefits and time loss compensation.

17174
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A. The Court of Appeals Refused to Apply the
Common Fund Doctrine, Even Though Equity, Good
Conscience and Fairness Require it. ’

This appeal squarely places before this Court whether the common
fund doctrine should be extended to RCW 50.20.085. The analysis should

start with the premise that both the Industrial Insurance Act and the

Unemployment statutes are remedial in nature and should be liberally

construed in favor of its beneficiaries. The Industrial Insurance Actis to be

liberally interpreted in favor of injured workers, with all doubts to be

resolved in favor of injured workers. See, Dennis v. Department of Labor
& Industries, 109 Wn.2d 467, 745 P.2d 1295 (1987); RCW 51.04.010;
RCW 51.12.010; Clauson v. Department of Labor and Industries, 130

- Wn.2d 580, 584 (1996); Shoreline Community College Dist. No. 7 v.

Employment Sec. Dept., 120 Wash.2d 394, 842 P.2d 938 (1992); RCW
50.01.010. In this case, adherence to the American Rule on attorney fees
has resulted in great-prejudice and harm to Mr. Be,lliné and all other
similarly situated injured workers. Equity, Good Conscience, and Fairness
are not only for the impoverished. Although Mr. Belling may not have
become destitute, Equity, Good Conscience, and Faimness still demand the

Common Fund Doctrine be applied in these circumstances because of the

huge risk the injured worker bears and the bigger benefit the ESD receives

because of the injured worker’s risk. Applying the common fund doctrine

18/74
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to this situation is the equitable, conscionable and fair thing to do.

As stated above Delagrave, supra held, in part, that the common

fund doctrine does not apply to an injured worker’s recovery of retroactive

time loss compensatioh when unemployment was paid by ESD for the same

time period. As stated in the dissent filed in this case by C.J. Fearing, “The.

purpose behind the common fund doctrine fulfills the prerequisite of equity,
good conscience, and fairness in order to waive repayment.” Appendix 1 at
12. The comr\non fund applie§ when an attorney rendering legal services on
behalf of a client recovers or preserves a fund, which benefits allimited
number of persons. It allows for an attorney, in equity, t0 recover attorney
fees and costs in the absence of a contract or statute. This is based upon the
concept that the attorney’s efforts in litigation prim.a-rily benefits the persons
who stand to fecover from the fund. See, John\ P. Lynch, PS‘ v. Deaconess
Medical Center, 113 Wn.2d 162, 167-68, 776 P.2d 681 (1989). The

purpose of the common fund exception to the no-attorney-fees rule is to

provide a basis for costs sharing when one litigant bears a burden that

" benefits not only themselves but other litigants as well. This rationale was

outlined in Winters v. State Farm Mutual Automobile Insurance Co., 144 -

Wn.2d 869, 31 P.3d 1164, 63 P.3d 764 (2001), wherein it was held: “When
one person creates or presérves a fund from which another then takes, the

two should share, pro rata, the fees and costs reasonably incurred to generate

10
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that fund.” 144 Wn.2d at 877.

In the instant case, the Court of Appeals refused to apply the
common fund doctrine, even though it was Mr. Belling who bore the entire
burden of litigating and estabiis;hed a fund which clearly benefitted ESD

even though it risked nothing. A party such as ESD who benefits from a

~ lawsuit without risking or investing anything is cleaﬂy unjustly enriched at ’

the expense of a party, such as Mr. Belling, who initiates and bears the entire
burden of litigation. 20 AM. JUR. 2d Costs Section 63 (2015). The Court
of Appeals was correct in noting that there is no statutory basis for recovery

of attorney fees; however, it was the absence of any statutory basis for the

_ payment of attorney fees, along with a great inequity, in prior cases that led

to the common fund doctrine being applied. The facts of this case, in every

whit, corresponds with the purposes and requirements of the common fund.

doctrine.

The common fund doctrine is based upon equity, good conscience

and fairness, which are the precise objectives under consideration in the

instant appeal. The Court of Appeals reasoned that “even after paying all

of the associated fees and costs-, Mr. Belling was $5,626.62 ahead for having
appealed DLI's decision.” Appendix-l at 8. What the Court of Appeals

failed to appreciate is that Mr. Belling risked $5,255.21 in costs, which he

‘was personally obligated to repay whether he succeeded in his appeal or

11
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not. .Thé majority of injured' workers would decline to. litigate if they
predicted the net benefit of liti gation would be approximately $5,000 and
out of pocket risk to obtain those monies was also approximately $5,000.
This is an unreasonable exchange for any litigant, when the possibility of
losing is very réal. Public policy favors injured worker not being forced to
make a decision.io forfeit an important legal right because of the lien being

o

asserted by a state agency. It is particularly offensive to the notions of

fairness and equity when one considers the entire need for litigation was an

erroneous decision issued by a different state agency.

B. This Case Presents a Matter of Substantial Public
Interest Because Injured Workers in this State Face the
Dilemma of Whether to Challenge an Erroneous Decision
from the Department of Labor & Industries when the
primary Beneficiary is the Employment Security
Department. :

" The situation in which Mr. Belling finds himself is similar to every
injﬁred worker who weighs the gravity and difficulty of challenging an
erroneous decision issued by one state agency (DLI) when the injured
wgrker must bear the entifety of the burden in litigation that benefits first
another stafc agency (ESD). The injured worker is faced with the very real

dilemma of whether to exercise an ifnpor_tant legal right (time loss -

compensation when the injured worker is disabled) knowing that the benefit

12
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obtained in pursuing his rights will be first paid to a different state agency.

The injured worker must consider that before he receives any of his hard-

‘fought benefits, he must first pay a division of the state government, when

it was this same state government that erroneously denied his benefits in the

first place. There is no certainty in litigation. This is particularly true when
an individual faces the might and power of government. It is ironic and
unfair that one part of our state government creates the need to litigate by

issuing an erroneous decision, and a separate, but different part of our state

' government demands to be .paid first and entirely made whole from the

monies generated by efforts and risks ass.urn'ed\ by the injured worker who

was wronged by his state govemment.'

It seems particularly important to apply equity, good conscience and

‘fairness in a situation where an individual has the temerity to take on

government and bear the entire burden of litigétion. If an ihjured worker
loses in the appeal before the Bda:d, which is certainly possible, the inj ured
worker loses the money invested in expert witnésses and other costs, with
1o recourse to demand ESD to assist in paying off those costs. 'So when the
injured worker recovers and creates a fund that benefits first ESD, it 6nly

seems reasonable that ESD be required to pay something for being enriched

. by the efforts and money invested by the injured worker.

13

221774



5095760833

16:30:10 10-11-2017

- Whether it is the pro rata formula outlined in the common fund
doctrine, or some other for‘mula consistent with the principles of equity,
good conscience and fairness, a waiver of a Portién of the monies recovered
by ESD is necessary. The Commissioner for ESD does not enter ﬁndings
related to consideration of equity, but rather issued a simple conclusion that

Mr. Belling was not entitled to equity because he is not destitute.

Some of the assumptions by the Court of Appeals which served as a
basis for its decision were not accurate: For example, the assumption that
“Presumably, Mr. Belling took the risk of that further “loss” because he

believed he was better off in the long run by having his time loss benefits

- reinstated and avoiding the obligation to work or remain available to work.”

The assumption herg is that Mr. Belling chose not to work. The Board’s
determination that Mr. Belling was entitled to time loss compensation for
the §ame period of time that he received unemployment benefits proves that
he was disabled during this periond of time: Disability is not a choice on the
part of Mr. Belling. It’s a physical state entitling him to'time loss

compensation, the receipt of which triggers RCW 50.20.085 and the

repayment assessed by ESD. The Court of Appeals further speculates and

assumes’ the bases for the Commissioner’s decision even though these

findings were never articulated. The decision issued by the Commissioner

14 B ,
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was conclusory in nature and not instructive as to why equity should not be

applied to Mr. Belling.

C.  Equity, Good Conscience and Fairness should be
Applied to State Agencies, Particularly when it is One State
Agency that Creates the Need for Litigation and the Primary

Beneficiary of the Monies Generated in Litigation is Separate -

and Different State Agency.

This appeal is factually different from other cases in which the -

common fund doctrine was applied in that in both the party responsible for

creating the fund and the party benefitting from the fund are both state

" agencies. As noted by the dissent from C.J. Fearing, “Government’s -

involvement should not preclude use of the doctrine..Appendix I at 15.
’f his is consistent with the outcome of Bowles v. Department of Retiremen;
Sy;vtems, 121 Wn.2d at 70 (1993). In this appeal there is e\;eﬁ a greater basis
for application of the c.ommon fund, in that it was an error of one state

agency (DLI) that caused the need for litigation in the first place. The

essential facts of this appeal are as follows: One state agency makes a

_mistake and creates a need for litigation. The error by this state agency

results in monies being paid by a different state agency. The error is
corrected by the individual claimant but significant attorney fees and costs
are incurred to correct this error. A separate and different state agency

demands the money obtainied by claimant throngh litigation. The separate

15
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and different state agency demands that it be paid first from the net
recovery.

- D. Equity and Good Conscience and Falrness should

apply regardless of financial hardship.
The Court of Appeals refused to apply equity and waive a portion of

the unemployment benefits received by Mr. Belling because he was unable
to demonstrate any financial hardship. While documentation of financial

hardship is explicitly mentioned as a basis for waiver under WAC 192-220-

030(2), equity and good conscience also includes the concépt of fairness. -

The apphcable WAC does not preclude applymg equity and good
conscience to prov1de relief to Mr. Belling. The Delagrave decision stated
that equity and good conscience includes fairness. This has since been
incorporated into WAC 192-220-030(5). There is ﬁothing fair about what
has happened to Mr. Belling. Nor it is fair to every other injured worker
Qho faces the same situation when it challenges erroneous decisions issued-
by DLL. WAC 192-220-030(5) requires that the totality of circumstances
must be ponsideréd as opposed to any one factor. The totality of the
circumstances in this case require IéSD to pay its pro rata share of attorney

fees and costs (or make some other fair and equity waiver) when it benefited

financially from Mr Belling’s litigation.

16
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VI. CONCLUSION
The Court of Appeals’ decision affirming the ESD Commissioner’s

Decision is incorrect. Injured workers who.have to litigéte to correct a
mistake created by one state agency, should not be.forced bear the entire
risk and burden to correct that mistake only to create a common fund which
benéfits first a separate and -different.spate agency. Equity, good conscience |
and fairness demand that a waiver be provided to injured workers such as
Mr. Belliﬁg who ﬁnd themselves taking financial risks that primarily benefit

a state agency who receives something for nothing.

’

| ffL .
RESPECTFULLY SUBMITTED this / — day of October, 2017.

SMART LAW OFFICES, P.S.

By: %}/

Dgﬁe7 ggg{nart, WSBA 15500,
Att s for Petitioner
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STATE OF WASHINGTON
OFFICE OF ADMINISTRATIVE HEARINGS .~ . =%
FOR THE EMPLOYMENT SECURITY DEPARTMENT & * *.*

ot
S n
o3

* IN THE MATTER OF: | S
Christophe K. Beliing "~ | DOCKET NO: 01-2012-20454

: | INITIAL ORDER
_ Claimant - :

ID: 535-82-58373 BYE: 09/24/2011 ulo: 790

Hearing: This matter came before Administrative Law Judge Brenda Bonoon March 15,2013
~ ~ at Olympia, Washington after due and proper notice to all interested parties.

Persons Present: The claimant-appellant, Christophe K. Belling; the claimantrepresentative,
Darrell Smart, Smart, Connell, Childers ; and Aima Nerert of the Office of Special Investigations
representing TC Christian. ‘ ,

STATEMENT OF THE CASE:

1. The claimant filed- an appeal on August 23,:2012 from a Decision of the Employment
Security Department dated August 08, 2012. , '

2. Atissue in the appeal is whether the claimant is disqualified Undér RCW 50.20.085 due
to receipt of industrial insurance benefits and is subject to the denial of unemployment benefits
beginning March 20, 2011 and thereafter. - S

3. Also at issue'is and whether the claimant s liable for any, all or part of the refund of regula‘r
benefits pursuant to RCW 50.20.190 in the amount of $22,924.00.

- Having fully considered the entire record, the unde'rsig’ned Administrative Law Judge
enters the following Findings of Fact, Conclusions of Law and Initial Order:

" FINDINGS OF FACT:

(. The claimant separated from work when he was injured on the job. The claimant
applied for, and was granted, workers compensation, time loss benefits th rough the Department
of Labor and Industries (L &1). The claimant was paid out a Permanent Partial Disability Rating
of $9,271.80 and his Lost Time benefits were suspended by LI & lin March, 2011.

INITIAL ORDER - 1.
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2.  -The claimant attended school from March 2011, through June 2011. In June 2011, the
claimant applied for and began to receive unemployment benefits. In making his weekly claims,
the claimant answered in the negative when asked if he applied for and received L & | time loss
benefits during each week. The claimant received a total of $22, 924 in regular unemployment
benefits, before his time loss was reinstated.

3. On J-une 6, 20'12 an attorney on behalf of the claimant filed an appeal with the Board of

Industrial Appeals regarding the suspension of his time loss benefits. A second appeal was filed
on August 22, 2011, with a third filed on October 25, 2011. .

4, On or about July 20, 2012, The Board of Industrial Appea!s reversed their decision. The
claimant's time loss benefits were reinstated, and he was paid out by L & | a lump sum payment
for back time loss, minus the permanent partial disability payment which he had already been paid,
which had not been ripe at the time. ($48,251.90 - $9,271.80=$39,000.1)

5. From this amount, claimants attorney s fees inthe amount of $14,475.36 were deducted.
Additionally, $5,255.21 in costs were deducted from claimant’s award. The claimantreceived the
amount of $19,278.82 after fees and costs were deducted.

6. When the claimant filed his weekly claims for unemployment insurance benefits during the
weeks of issue, the claimant understood that he might receive a back award oftime loss benefits
should he be-successful in reopening of his L & | claim. At the time the claimant filed his claim for
unemploymentinsurance benefits, the claimant did not believe that he had “applied” for workers

compensation, as counsel had only appealed his denial.

- 7. The Employment Security Department (Department) learned the claimant was receiving

workers compensation'benefits. The Department issued its August 8, 2012, determination notice
finding the claimant was disqualified from receiving unemployment insurance benefits pursuant to
RCW 50.20.085. The Department assessed claimant an overpayment of regular benefits in the
amount of $22 924.

29/74

8. The claimant filed a timely appeal to the Department's Notice. The claimant requested in -

his written appeal that, at a minimum, attorney fees and cost should be deducted from the
overpayment assessment. At the hearing, clalmant requested that up to the total overpayment
amount be waived. :

9. Theclaimant continues toreceive $1,486 twice each month in time loss benefits from L &
I. The claimant could at some point in the future receive another Permanent partial Disability
payout. The claimant also receives $1,700 per month in Social Security Disability Benefits. The
claimant pays $600 per month in rent. He is responsible for no minor children. He “eats out aiot”,
andhas no set grocery budget. The claimant has no debtin collectlons and owns three vehicles.
He pays $280 per week for his cell phone service.

INIVTI‘AL ORDER-2 - 201220454.BBO
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10. During the weeks atissue the claimant was willing and able to acceptany offer of suitable
work and sought work as directed by the. Department

CONCLUSIONS' OF LAW:

1. The provisions of RCW 50.20.085 apply Anindividual is disqualified from beneﬁts with
respect to any day or days for which- he or she is receiving, has received, or will receive
compensation under RCW 51.32.060 or 51.32.090. Because the claimant received a back award
of workers' compensation for time loss benefits during the time period atissue, he is disqualified
from receiving unemployment benef ts and has been overpaid benefits i in the amount of $22, 924.

2. As ageneral rule, benefits overpaid must be refunded unless the claimantis free from fault.
See generally RCW 50.20.190, WAC 192-220-020, and WAC 192-220-030. Addltlonally, when
the claimant is not at fault, the Department may consider partial or full waiver of claimant's
overpayment pursuant to the rationale in Delagrave v. Employment Sec. Dep't 127 Wn. App
596, 111 P 3d 879 (2005), which allows partlal waiver on the basis of fairness.

3. The undersugned concludes that claimant is not atfault in causing the overpayment. Under,

" In re Peltier, Empl. Sec. Comm'r Dec. 2d 910 (2007), the claimant's overpayment was reduced
by the difference between what claimant actually receuved from his Labor and lndustnes award and
what he owed to the Department

4, Applylng the Peltiercalculation to this case, the undersngned first determinés the Amount
the Claimant Received.

$48,251.19 ($14,475.36+$5,255.21) $28,850.62 |
Total Award Attorneys Fees and Costs Amount Claimant Received +
’ PPD Received
5. Next the undersigned first determines the leference between the Amount the Claimant

Received and the amount of the Overpayment

$22,924 _ ($28,850.62) +$5,626.62
Overpayment Amount Claimant Received Difference
6. Finally, the undersigned determines the Overpayment by the Difference between the

Amount the Claimant Received and the Overpayment to determine the amount that the clanmant
Owes the Department. .

INITIAL ORDER - 3 - - 201220454.8B0
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7. Here, the claimant received a back pay award for time loss benefits in the amount of

~ $48,251.19 including PPD. After taking into consideration fees and costs, the amount claimant

received ($28,850.62) was greater than the overpayment amount of $5,626.62. Thus, applying
the calculation in Peltier, the claimant should be required to repay the full overpaymant, in the
amountof $22,924. The undersigned further concludes that repayment would not be unfairand
repayment would not be against equity and good conscience.

8. ~ RCW50.20.010(1)(c) requires each claimant to be able and willing to work, available for,
and actively seeking work. The claimant was able and willing, available, and actively seeking work
duringthe weeks atissue, has met the requirements, and is notsubject to denial under the above-
cited statute and related regulations.

Now therefore it is ORDERED:
1. The Decision of the Employment Seeurity Department under appeal is AFFIRMED.

2. The claimantwas able to, available forand actively seeking work during the weeks atissue
as required by RCW 50.20.010(1)(c).

3. Benefits are denied on the basis that the claimant is disqualified under RCW 50.20.085
duetoreceipt of industrialinsurance benefits for the period beginning August 05, 2012 and for as

long as the clarmant is receiving worker's compensatlon

4. The claimant was not at fault in causing the overpayment but is required to repay part he
regular overpayment pursuant to RCW 50.20.190 in the amount of $22, 924

Certificate of Service

[ certlfy that | mailed a copy of this orderto the within-named inter %d part|°s attheir respective ‘

addresses postage prepaid on the date stated herei

¥as 7
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Mailed to the following:

Cﬁristophe K Belling
PO Box 8206 .
Yakima, WA 98908-0206

Smart, Connell, Childers
PO Box 7284 -
Kennewick, WA 99336

TC Christian '
Office of Special Investigations
PO Box 5046

- Olympia, WA.98507-9046

"INITIAL ORDER -6
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Claimant-Appeliant

Claimant Representative

Department

201220454.BBO
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Dated and Mailed on March 19, 2013 at Seattle, Washington.

AdnmiRistrative Law Judge
Office of Administrative Hearings
600 University Street, Suite 1500
Seattle, WA 98101-3126

Certificate of Service

I'certifythat | mailed a copy of this order to the within-named interested parties attheir respective
addresses postage prepaid on the date stated herein.

PETITION FOR REVIEW RIGHTS
This Order is final unless a written Pvetition' for. Review is addressed and mailed to:

Commissioner’s Review Office
Employment Security Department
PO Box 9555 ‘

Olympia, Washington 98507-9555

and postmarked on or before April 18, 2013. All argument in support of the Petition for Review
must be attached to and submitted with the Petition for Review. The Petition for Review, including
- aftachments, may not exceed five (5) pages. Any pages in excess of five (5) pages will not be
considered and will be returned to the petitioner. The docket numberfrom the Initial Order of the
Office of Administrative Hearings must be includéd on the Petition for Review. Do not file your
. Petition for Review by Facsimile (FAX). Do not mail your Petition to any location other than the

Commissioner's Review Office. \ -

INITIAL ORDER -5 201220454.BBO
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.. Renee S, Townsley . The Court of AP P eals 500N Cedar ST
Clerk/Administraior , 0f the '| , Spokane, WA 99201-1905
(509) 456-3082 State of Washington " . Fax(509) 456-4288
TDD K1-800-833-6388 Division III ‘ htsp:/fwww.conrts.wa.gov/courts

September' 12, 2017

Darrell K. Smart : - Jorjathan Enck Pitel

Smart Connell & Childers PS ’ Washington Attorney General's Office
501 N 2nd St . P(% Box 40110

PO Box 228 . - Olympia, WA 98504-4011

Yakima, WA 98901-2309 ' - jonathanp@atg.wa.gov
dsmart@smartandconnell.com E _

.. CASE # 340660 ?
Christopher Belhng v. Employment Sicunty Depariment, State of Washlngton

YAKIMA COUNTY SUPERIOR COURT No. 132021721

‘Counsel:

- Enclosed please find a copy of the opinion ﬁlefi by the Court today.

A party need not file a motion for reconsmeratilon as a prerequisite to dlscretlonary
review by the Supreme Court. RAP 13.3(b); 13.4(a). *If a motion for reconsideration is filed, it
should state with particularity the points of law or fact which the moving party contends the court
has overlooked or misapprehended, together with a btief argument on the points raised. RAP
12. 4(c) Motions for reconsideration which merely reargue the case should not be filed.

Motions for reconsuderatlon |f any, must be filed within twenty (20) days after the fi l|ng of
the opinion. Please file an original and two copies ofithe motion (unless filed electronically). If
no motion for reconsideration is filed, any petition for review to the Supreme Court must be filed
in this court within thirty (30) days after the filing of this opinion {may be filed by electronic
facsimile transmission). The motion for reconsideration and petition for review must be
received (not mailed) on or before the dates they are gue. RAP 18.5(c). :

'Sincerelyi, '

Sprus sl

Renee S| Townsley
Clerk/Adrinistrator

RSTjab

.-Enc.

¢ E-mail—Hon. Blaine G. Gibson

35/74




5095760833

16:32:50 10-11-2017

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
CHRISTOPHER BELLING, ) :
) No. 34066-0-II1
~ Appellant, ) :
)
v. )
| )
.EMPLOYMENT SECURITY ) UNPUBLISHED OPINION
DEPARTMENT of the State of )
Washington, )
)
Respondent. )

SIDDOWAY, J. — After Christopher Belling successfully appealed the Department
of Labor and Industries’ (DLI) termination of his workers’ compensation benefits and

was awarded retroactive benefits exceeding $48,000.00, the Employment Security

Department (ESD) demanded the repayment of ddi)licative unemployment insurance

benefits he received for the same period he was out of work. While he does not dispute
that he was overpaid, Mr. Belling contended unsuccessfully in the administrative process,

and argues in this appeal, that ESD should have waived repayment of 30 percent of the

.overpaid unemployment insurance benefits—the percentage‘ of the award from DLI that

- he owed his lawyers as a contingent fee. He demonstrates no abuse of discretion by the

ESD review commissioner, who found that (1) rep:ayment of the unemployment

36/74
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~ insurance benefits would not leave him with less than his net recovery of workers

compensation under the ESD’e decision in In re Pé!tz:er‘ and (2) he demonstrated no
financial hardship basis supporting waiver of the repayment obligation. We affirm.
PROCEDURAL BACKGROUND
In 2005 Chrrstopher Bellmg suffered a disabling workplace mjur_y As aresult,
DLI paid him time loss beneﬁts of $l,486.00 twice each month. In March 2011, DLI
notiﬁed him that it was"terrhinating time loss paymehts hased on its determihation that he

could work. It paid him $9,271 80 fora permanent partjal disability, which compensated

. him for his future reduced capacity for work. Mr. Belling appealed the DLI decision to

termihate his time loss benefits, with repreéenta_tiori by a lawyer who agreed to handle the
appeal on a 30 percent contingent fe€ basis. B

Pending the appeal, Mr. Belling applied for unemployment insurance heneﬁts.
ESD paid Mr. Belling. $22 924, 00 in beneﬁts froml June 201t to April 2012

In June 2012, the DLI appeal was concluded by an order under which Mr.
Belling’s time loss beneﬁts were remstated through a lump sum payment of $48, 25 1.19.

“In making payment DLI deducted the permanent partial disability payment of $9,271.80

. he had recelved in 201 1. Mr. Belling paid his lawy_ers $ 14,475.3 6, whlch was their 30

' 1 No. 04-2006- 22057 (Wash Emp’t Sec. Dep tComm r Dec No. 910 2d Series
Feb. 16, 2007), 2007WL 5172355, )

\
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percent of the $48,251.19 recovery. He also reimbfursed $5,255.21 in costs that his
‘lawyers had advanced on his behalf: .

Oﬁce notified that DLI had compensa_ted Mr, -Belling for the same period in Which
he had received unemployment insurance benefits, ESD demanded repayment of the
$22,924.00 of beneﬁts it had paid. Under RCW 50;20.085 a claimant may not
concurrently receive unemployment compensation and DLI time loss bayments.

Mr. Belling did not dispute that he had beenfovérpaid, but a letter and notice of

appeal from his lawyers took the position that ESD.“is legally obligated to 'pay its share

“of attorney fees for the efforts that our office has tajcen to recover the retroactive time-

'loss benefits from [DLI].” Clerk’s Papers (CP) at 102. Treating ESD as owing the 30

percent fee on the $22,924.00 it would recover as a result of the successful DLI appeal, '

Mr. Belling’s lawyer tendered repayment of $16,04g§6.80. At the hearing on Mr. Belling’s

‘appeal of ESD’s determination that he must repay, i)e renewed his request that ESD

waive his repayment obligation in an amount equalé to its asserted pro rata responsibility

for his contingent attorney fee.

The administrative law judge (ALJ) assigned to Mr. Belling’s appeal
acknowledged in her decision that when an uncmplpyment'c_ompensation claimant is not
“at fault” in causing the overpayment (and she found tha.t Mr. Bélling was not), “[ESD]
may consider partial or full \;vaiver' of claimaﬁt’s overpayment pursuant to the rationale in

Delagrave v. Emp't Sec. Dep’t, 127 Wh. App. 596, 111 P.3d 879 (2005), which allows

3
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partial waiver on the basis of faimess.” CP at 205.- Although Mr. Belling argued that

. repayment to ESD of the full amount of unemployment insurance benefits would leave

him with a net loss on his successtul DLI appeal, th‘é ALJ cbncluded otherwise, She also

made thé following finding as to financial hardship: '

The claimant continues to receive $1,486 twice each month in time loss
benefits from [DLI]. The claimant could at some point in the future receive
another [pJermanent partial [d]isability payaut. The claimant also receives
$1,700 per month in Social Security Disability Benefits. The claimant pays -
.$600 per month in rent. He is responsible for no minor children. He “eats
out a Jot”, and has no set grocery budget. The claimant has no debt in
collections, and owns three vehicles. He pays $280 per week for his cell
phone service. A -

CP at 204. She concluded that “repayment would hot be unfair and répayment would not
be against equity and good conscience.” CP at 206.
Mr. Belling petitibned for review. The ESD review commissioner affirmed and

adopted the ALJ’s findings of fact and conclusions of law. Mr. Belling then appealed to

- the sup_erior court, which modified the commission:er’s decision, waiving $3,645.18 of

the overpayment. In arriving at this amount, the court accepted Mr. Belling’s assertion

 that the wo;kérs compensation he had received net of his atiorney fees was only

$19,278.82, and thereby $3,645.18 less than the amount he was being asked to repay to
ESD.
~ Mr. Belling appeals the trial court’s decision reducing the bvexpayment

determination by only $3,645.18. ESD cross appeals the trial cotirt’s waiver of $3,645.18

i
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. of the overpayment.
ANALYSIS 1
The Washington Administrative Procedufg Act, chapter 34.05 RCW, governs our
review of a decision by‘ an ESD commissioner. Ver;izon Nw, Inc. v. Emp ’t_ Sec. De.p t,

164 Wn.2d 909, 915, 194 P.3d 255 (2008). We review only the commissioner’s decision,

not the administrative law judge’s decision or the spperior court’s ruling. Id. We base

our decision on the administrative record before thT commissioner. Id,

Under the Employment Security Act, Title 50 RCW, an individual is disqualified
from réceiving unemployment insurance benefits wiith respect to any day or days for |
which he or she receives worke;s" compensati'on. RCW 50.20.085. RCW'50.20.196

authorizes the ESD to issue an overpayment assessment if this ineligibility applies, and

imposes ari obligation on the individﬁal to repay qu]ess the commissioner waives
recovery. Tﬁe commissioner “may waive an overp;hyment if the commissioncr finds that
the 6Verpayment was not the result of fr.auci: mis'rep:resentation, willful nondisclosure, or
fault atfribut?ib}e to the individual and ihat the rccoyffery thereof would bé against equity
and good consciencé.” R_CW 50.20.190(2). |

| In Delagrave v. Employment.Securib) Dep;zhtment, 127 Wn. App. 596 (2005), the
lawyer reprc_:senting Mr. Bellying in this appeal,askefl this court to apply the “common
fund/” doctrine to ESD’s right td recover overpaym%rits inl cases such as this, where a -

worker incurred attorney fees in recovering duplicative workers’ compensation. He:

5
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argued there, as he does now, thz;t in faiméss; ESD :shouldA pay a pro rata share of the cost
of the-successful workers’ compensation appeal. T_hi's court held that “[i]f the legisléture
had intended attorney fees to be available in overlapping benefits scenarios like the one
here, the logical place to include such a provision would be within [RCW 50.32.160','
50;20.085,‘ or 50.20.190].” Id. at 605. Because thé legislature had not provided for
paymént of the worker’s attorney fees, this court réfused to read such a requirement into
the Embloyment Security Act. }

| Sua .sponte, howeVer, this court raised the ESD commissioner’s discretion to
waive recovery of an overpaymént uhdér RCW" 50.20.196 if the worker was not at fault

and recovering the overpayment would be against equity and good conscience. Since the

_ commissioner had not considered whether Mr. Delégrave’sfliability for attorney fees was

st

a reason for waiving recovery of the overpayment, this court remanded, directing the

“commissioner to entertain an argument for waiver.

Thereafter, in In re Peltier, which the ESD c;ommissioner has designated as

' precedential,’ the commissioner waived a portion of an overpayment of unemployment

insurance benefits where the worker had incurred attorney fees in recavering the

A

2 Under RCW 50.32.095, the commissioner may designate certain commissioner’s
decisions as precedents. Decisions thus designated: are to be treated as persuasive
authority by a reviewing court. Martini v. Emp’t Séc. Dep’t, 98 Wn. App. 791, 795, 990
P.2d 981 (2000). N '
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duplicative workers’ compensation payments. In that case, the worker had received

. .
$9,581.00 in unemployment insurance benefits before she successfully appealed a DLI
decision and received a duplicative award of retroactive workers’ compensation in the

amount of $10,351.56. After payihg her lawyers, however, Ms. Peltier’s net workers’

compensation recovefy was $7,230.00. The commissioner explained why a partiaf

waiver was appropriate:

Here, the claimant argues that she should only have to repay $7,230 of her
$9,581, since $7,230 is all that she received in workers’ compensation after
her attorney was paid. We believe that claimant’s argument has merit in
the instant case and is certainly reasonable when considering fundamental
fairness of the claimant’s situation. Accordingly, we hold that the claimant
is liable for repayment of her overpayment in the amount of $7,230 and that
$2351 of her overpayment is waived pursuant to RCW 50.20.190. See
Delagrave. '

Id at*1.

A court may grant relief from an agency order in an adjudicative proceeding only
if it finds one of the grounds identified by RCW 34.05.570(3). Mr. Belling contended in

his petition for judicial review that the commissioner erroneously interpreted or applied

~ the law. RCW 34.05.570(3)(d); CP at 213 (claiming entitlement to waive} “based upon

the statutory construction of RCW 50.20.190%).
A Peltier analysis was included in the ALJ’s conclusions of law in Mr. Belling’s
case, and was adopted by the commissioner. The commissioner concluded that reducing

the $48,251.19 workers’ compénsation award by both the $14,475.36 contingent fee and

42 /74
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$5.255.21 in costs still left Mr. Belling with a net award of $28,850.62 in workers’
compensation. See CP at 205-06 (Conclusions of Law 4-7). Accordingly, even if

required to repay ESD and even after paying all of the associated fees and costs, Mr.

Belling was $5,626.62 ahead for having appealed DLI’s decision.

Mr. Belling has assigned error to the relevant conclusions of law, arguing that the
starting figure for the analysis should not be the $48.251.19 award of workers’
compénsation, but thé $38,979.39 that Mr. Belling was paid in 2012 after DLI recouped
from his award the $9,271.80 permanent partial disability payment it had paid in 2011, to
which he was not entitled. Using $38,979.39 as the starting figure, the recovery net of
attorney fees and costs is $19,248.82—less than the $22,924.00 overpayment, and an
amount that would parallel the ci-rcunilstances in which a portion of the overpayment was

waived in Peltier. We disagree that $38,979.39 is the correct starting figure. Mr. Belling

“had and received the $9,271.80 workers’ compensation paid in 2011. If he had returned

that check, to which he ultimately proved unentitled, he would have been paid the full
$48,251.19 awarded in retroactive time loss beheﬁts. And if we add the $9,271 .80 that
he had and received in 2011 to the $38,979.39 he had and received in 2012, the total

workers’ compensation received was $48,251.19. Notably, Mr. Belling’s lawyers
. A L

/
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calculated their 30 percent contingent fee based on the $48,251.19 award.3 The’
commissioner correctly applied Peltier’s analysis.!

The commissioner’s findings also address financial hardship, which Mr. Belling

‘claimed during the hearing. Financial hardship is explicitly recognized as a basis for

waiver under WAC 192-220-030(2). While Mr. Belling assigns error to the finding on
Mr. Belling’s financial circumstances, it is only to spéculation in the finding about a
future permanent partial disability payout. He does not challenge the finding’s discussion

of the extent by which his income exceeds his expenses.: ’

3 By analogy, if I deliver you a piece of cake on Monday, realize on Tuesday that I
was supposed to deliver you a whole cake, and bring you the whole cake in exchange for
return of the piece, you have received a whole cake. The same would be true if you had
eaten the first piece, and I recovered it by cutting it out of the whole cake.

4In a deviation from Peltier, the dissent proposes a “second method” of
calculation. Slip op. (dissent) at 11, Under Peltier; ESD looks at the DLI recovery on
appeal less the cost of the appeal and—if that would result in a loss—waives the
employee’s obligation to repay the unemployment compensation to the extent of that
loss. In essence, under Peltier, ESD bears the burden of the unemployment
compensation that was not a windfall to the employee.

Under the dissent’s “second method” of calculation, ESD bears not only that
burden, but an additional cost, so that the employee can retain the permanent partial
disability payment to which he was not entitled. 5

Presumably, Mr. Belling took the risk of that further “loss” because he believed he
was better off in the long run by having his time loss benefits reinstated and avoiding the
obligation to work or remain available to work. If an employee is truly going to be better
off by keeping a permanent partial disability payment and continuing to rely on
unemployment compensation, we should not incentivize him to pursue an otherwise-
unwarranted appeal by a waiver process that lets him keep both his DL] award and an
earlier permanent partial disability payment to which he was not entitled.
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Instead, Mr. Belling’s principal argument on appeal is that the commissioner’s

- exercise of discretion to waive overpayment where “‘recovery . . . would be against equity

and good conscience” as provided by RCW 50.20.190(2) requires more than protecting a
successfui DLI appellant against a net loss, as was done in Peltier—instead, he argues,

“ESD should be required to pay its pro rata share of attorney fees and costs, or make

some other adjustment of what it receives, when if, not Mr. Belling, acquired the greatest
financial benefit from Mr. Belling’s successful litigation”—a financial benefit he argues
that ESD receives “without risk or the-expenditure of any monies.” Br. of Appellant at 1.

He complains that neither the ALJ, nor the commissioner on review, provided adequate -

findings as to wh)r “equity and geod conscience” .dOes not require ESD to pay fees for |
services from which it benefitted. In short, he believes he correctly determ_ined what

“equity. end good conscience™ requires when he discounted the overpa);ment liability by
ESD’s $_6,875.20 “share” o}'the _contingent fee end rendered $16,046.80 instead. Br. of

Appellant at 19.

Questions of statutory construction are reviewed de novo. State v. Roggenkamp,

153 Wn.2d 614, 621, 106.P.3d 196 (2005). We review a decision b)r an ESD

commissioner declmmg to waive recovery of an overpayment for abuse of drscretlon
Berlandv Emp't Sec. Dep t, 52 Wn. App. 401, 410, 760 P.2d 959 (1988). An abuse of

discretion occurs when a decision is manifestly unreasonable or exercised on untenable

10
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grouhds or for untenable reasons.v Gravesvv. Emp't Sec. Dep'’t, 144 Wn. App. 302, 309,
182 P.3d 1004 (2008). ‘

Mr. Belling fails to show fhat the commissioner misconstrued RCW 50.20.190(2)
or abused ‘her discrétion. He does not demonstrate financial hardship or that repayhent
of the duplicative unempioymenl insurance benefits would cause him to sustain a net loss
from his successful DLI appeal. He demonstrates only that tt'le commissioner did not
share his view the ESD ShO;Jld, in “equity and good conscience,” contribute toward the
contingent fee he owes his lawyer so he can retain a larger percentage of his recovery
from the successful appeal. The éommissioner’s view is lnot manifeétly unreasonable. It
is consistent wifh the American rule that attorney fees are not recoverable unless
provided for by contract, statute, or recognized equitable principles. See Delagrave, 127
Wn. App. at 606. Itis consistent with this court’s refusal to read an equitabie expansion
of entitlement of attorney fees linto the Employment Security Act in Delagrave. Id. It fs
consistent with the féct that under the Industrial Insurance Act, Title 51 RCW, Mr.
Belling was not entitled to recover his attorney fees even from DLI—and unlike ESD,
DLI is the agency that Proved to have been wrong. RCW 51.52.130; Brand v. Dep't of
Labor & Indus., 139 Wh.?.d 65:9\, 675 n.6, 989 P.2d 1111 (1999) (Talmadge, J..

concurring).

11
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We reverse the superior court’s decision and affirm the decision of commissioner

~ dated June 14, 2013. Because we affirm the commissioner’s decision, we deny Mr.

. Belling’s request for an award of fees under RCW 50.32.160.

" A majority of the panel has determined this opinion will not be printed in the

\

Washington Appellate Reports, but it will be filed for public record pursuant to RCW

o Didowg )y

Slddoway, .

. 1CONCUR:

Kbrsmo, J. f /Z

12
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| FEARING, C.J. (dissenting) — 1 dissent for three reasons. First, the Washington

Erﬁployment Security Department’s (ESD’s) findings of fact and conclusions of law fail
to adequately address, in light of De@grave v. Employment Security Department, 127
Wn. App. 596, 111 P.3d 87§ (2005), whether demanding full reimbursement of
unemploymcnt combensation benefits serves equity and good conscience. | Second, under
the ESD’s own precedent, /n re Peltier, No. 04-2006-22057 (Wash. Emp’t Sec. Dep’t
Ciomm’r Dec. No. 910, 2d Series Feb. 16, 2007), 2007 WL 5172355, Christopher Belling
should at the least (;nly be required to reimburse the department $19,278.82, not the
$22,924 sought by ESD. Third, this court wrongly decided Delagrave v. Employment
Security Department. Equity and good conscience requires that ESD at least consider the
common fund doctrine when seeking recovery, from éworker, of the overlapping
amounts thé worker procured by his or her attorney’s efforts from the Departmeht of
.Labor & Industries (DLI). Fairness dictates that an injured and unemployed worker
-should not bear, except in justiﬁable circumstances, the entire exper;se of correcting one
state agency’s error when the correction benefits another state agency’s accouptin g

balance. -
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At the least, this court should remand to ESD for a full determmatlon of whether

waiving partial relmbursement fulfills equity and good conscience and whether the

common fund doctrme should apply, Finally, at the least, thls court should affirm the

" superior court’s waiver of $3,645.18.

SOME FACTS

- - This appeal juxtaposes the_opefation of fwo stateninsurance plans ‘affo.rdcd
Washington workers: unemployment insurance a?_ailable from the Employment Security
Department and work injury insurance av-ailab!e from the Departmentv of Labor &
Industries. After DLI terminated Christophér ’Belliﬁg_’s worker compensation time loss
benefits, ESD paid Belling $22,924 in unemployment benefits from June 2011 to April
2012. With the assistance of hired counsel, Belling appealed DLI’s termination of
benefits. | |

In June 2012, DLI awarded Christopher Belling worker compensation time loss

benefits for Mafch 8, 2011 to July 24, 2012, DLI thereby awarded Belling a gross lump

sum of $48,251.19. Nevertheless, the departmént deducted from the lump sum

(1) $9,271.80 to reimburse DLI for an earlier remittance to Belling for a permanent

partial dlsablhty (2) $14 475.36 as payment to Bellmg s attomey as fees on a thirty
percent contingent fee basis, and (3) $5,255.21 in costs to be paid the attorney. CP at
204-05. Belling paid his counsel thirty percent of the entire $48,251.19 award, not the

net award of $38,979.39 after deducting the earlier penﬁanent partial disability payment.

2
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Aﬁer subtracting' tﬁe three deductions, Belling netted $19,278.82.

With Christopher Belling’s receipt of the lump sum payment from DLI, ESD sent

a written demand to Belling that hé refund all $22,924.00 of unemployment

- compensation he received from ESD from June 2011 through April 2012. In response,

Belling tendered a check to ESD in the sum of $16,046'.80,1seventy percent of

$22,924.00, since Belling ;'ecompensed his c;ounsel ona thirt}-' percent confihgent fee rate.
Belling éoncludéd that ESD should share in the expense of the attorney since the \
attorney’s work beneﬁtted ESD: Belling did not seek reimbursement of any ;:osts he

inﬁﬁrred in appealing DLI?g deniai of benefits. I assume that ESD did not cash the
$16,046.80 check. | |
SOME PROCEDURE
Thereafter, ESD continued to seek.rec":'oyery of the $22,924..00 that it claime'd |
Chr.istopher Belling owed. An ESD administratiVe law jﬁdge (ALJ) concluded that
Belling was responsible for reimbursing ESD the entire $22,924.00 earlier paid him by
thé departmept.l In so ruling, the ALJ f;)uhd that: A‘

9. The ¢laimant continues to receive $1,486 twice each month in
time loss benefits from [DLI]. The claimant could at some point in the
future receive another [plermanent partial [d]isability payout. The claimant -
also receives $1,700 per month in Social Security Disability Benefits. The
claimant pays $600 per month in rent. He is responsible for no minor
children. He “eats out a lot,” and has no set grocery budget. The claimant .
has no debt in collections, and owns three vehicles. He pays $280 per week
for his cell phone service.

/
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Clerk’s Papers (CP) at 204. I do not know why the ALJ focused on debt in collection

rather than debt as a whole.
The ALJ entered a conclusion of law that read:

7. Here, the claimant received a back pay award for time loss -
benefits in the amount of $48,251.19 including PPD.. After taking into
consideration fees and costs, the amount claimant received ($28,850.62) -
was greater than the overpayment amount of $5,626.62. Thus, applying 'the
calculation in Peltier, the claimant should be required to repay the full

" overpayment, in the amount of $22,924. The undersigned further
concludes that repayment would not be unfair and repayment would not be -
against equity and good conscience. :

" CP at 206. The ALJ did not deduct the $9,271.80 reduction imposed by DLI for the

earlier partial pe@anent disability payment wﬁqi determining Bélling’s net recovery
from DLI. The ESD commissioner adopted all findings of fact an;l c’oﬁcluéions of law
entered by the ALJ. |
LAW
Sufficiency of Findingé and Conclusions

On éppeal to this court, Christopher Belling repeats his contention raised below.

. He contends that equity demands that ESD share in the expense, including the cost of an

attorney, of his obtaining DLI payments. Belling emphasizes/that he or his attorney-

7/

. performed all .the work, took the financial risk, and paid all the fees and costs to obtain a

settlement from DLI. Furthermore, on appeal, he newly contends that ESD entered

insufficient findings of fact as to whether it was equitable for him to pay all of the

|
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attorney’s fees and costs incurred in procuring the money that benefits ESD. I agree that

“ESD failed to enter sufficient findings of fact or conclusions of law. 1will later address

‘Belling’s overall argument that equity demands that ESD share in the expehses of

procuring the recovery from DLIL

Two unemployment compensation statutes and one regulation control the question

\

.on appeal. First, RCW 50.20.085 declares:

An individual is disqualified from [unemployment compensation]
benefits with respect to any day or days for which he or she is receiving, or
has received, or will receive compensation under RCW 51.32.060 or
51.32.090 [worker compensation time loss benefits for permanent total and

. temporary total dlsablllty] .

Chrlstopher Belling concedes this statute compels at least partial reimbursement to ESD
of the settlement he received from DLI Second RCW 50.20.190 reads:

(1) An md1v1dual who is paid any amount as benef ts under this title
to which he or she is not entitled shall, unless otherwise relieved pursuant
to this section, be liable for repayment of the amount overpaid. The '
department shall issue an overpayment assessment setting forth the reasons -
for and the amount of the overpayment. . _

(2) The commissioner may waive an overpayment ifthe
commissioner finds that the overpayment was not the result of fraud,

' misrepresentation, willful nondisclosure, or fault attributable to the

individual and that the recovery thereof would be: against equity and good
conscience. .

(Emphasxs added.) The two statutes evidence an intent by the Washington State

Legxslature for DLI's ledger not the Employment Security Department s balance sheet,

’
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to be charged when a work injury renders a worker unemployed. Third, WAC 192-220-

030, which ifnplements RCW 50.20.190, states:

(1) *Equity and good conscience” means fairness as applzed loa
given set of circumstances.

- (2) It will be against equity and good conscience to deny waiver
when repayment of the overpayment would deprive you of income required
to provide for basic necessities including food, shelter, mcdlcme, utilities,
and related expenses. Unless there are unusual circumstances which would
argue against waiver, the department will presume repayinent would leave
you unable to provide basic necessities if your total household resources in
relation to household size do not exceed seventy percent of the Lower

~ Living Standard Income Level (LLSIL) and circumstances are not expected
to change within the next ninety days.

(3) The department may also conszder but is not lzmzted to, the
Jollowing factors in determining whether waiver should be granted for
reasons of equity and good conscience:

(a) Your general health, including dxsablllty, competency, and -
mental or physical impairment;

(b) Your education level, including hteracy,

(c) Whether you are currently employed and your history of
unemployment;

‘ (d) Your future earnings potentlal based on your occupatlon skills,
and the local labor market;

(e) Your marita)] status and ‘number of dependents, mcludmg whether
other household members are employed;

(f) Whether an error by department staff contrlbuted tothe -
overpayment;

(g) Whether you refused or were 1nehg1ble for other government
benefits because you received unemployment benefits; and

(h) Other factors indicating that repayment of the full amount would

' cause you undue economic, physical, .or mental hardship. '

(5) The decision to.grant or deny waiver will be based on the totality
of circumstances rather than the presence of a single factor listed in
~ subsections (2), (3), and (4).

33/74
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\

(Emphasis added.) Note that the statute and regulation use three terms: equity, good

conscience, and faimess in the particular circumstances.- 1 do not fathom any difference:

in meaning between the terms.

Christopher Belling relies'on Délagrave v. Employment Security Department, 127

Wn. App. 596 (2005). Don Delagrave also received a lump sum retroactive time loss

settlement from DLI for a windbw of time that overlapped the same p(_eriod during which
he reéeived unemp]dyment compensation. ESD_ sought reimbursement of unemployment
cdmpensation .paid.' Delagfa’ve requestcd a reduction in the repayment based on his
incurring attomey fees and costs in obtammg the settlement from DLI Delagrave asked

for a waiver for equ1table purposes. The ESD comm1551oner denied the request under a

conclusion of law that read: “neither an administrative law judge nor the undersigned has i

the authority to waive part or all of an overpayment for any other reason than the ‘equity

'~ and good conscience’ provisions.”, Delagrave v. Employment Security Department, 127

i

Wn. App. at 603. The Delaérave court resolved that the conclusion of law meant that

_’ ESD took the position that, under no circumstances, would equity and good conscience

permit a reductibn in the oVerpayment because of the claimant’s payment of attorney fees

and costs to recover DLI payments.

WAC 192-220-030 does not limit the Empldymem Security Department to

waiving reimbursement, on the basis of “‘equity and good conscience,” to the financial

condition of the unemployment compensation of the claimant. Delagrave v. Employment

.
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| Security Department addressed a former regulation, not WAC 192-220-030, but the

regulation contained similar terms that did not limit waiver to the financial circumstances

of the claimant. Ttie Delagrave court noted that limiting waiver to the fiscal condition of

the claimant would contradict the broad language of RCW 50.20.190 that permits waiver
when reimbu;Sement would “be against equity and good conscience” without any

limitation. Delagrave v. Employment Security Department, 127-Wn. App. at 603. This

ity

court rejected the application of the common fund doctrine for purposes of waiver of the

' refund, a rejection I will later analyze. Nevertheless, we remanded the appeal to the

commissioner of ESD to determine under the facts of the case whether the department
should waive reimbursement. Delagrave v. Employment Security Department teaches

that ESD may not suxfimarily deny waiver of reimbursement on the basis that the law

does not permit waiver when the unemployment compensation claimant incurs attorney
fees and costs in reversing a denial of worker compensation benefits.

In Christopher Belling’s case on appeal, the ESD administrative law judge entered -

no finding of fact that mentions whether waiver would serve equity and good conscience.
The ALJ entered a conclusion of law that may be meatier than the conclusion of law in
Delagrave V. Employment Security Department, but the conclusion still suffers from the

same shortcoming as the conclusion of law in Delagrave. The ALJ’s conclusions of law

in this appeal includes the language': “The undersigned further concludes that repayment

would not be unfair and repé)/ment would not be against equity and good conscience.”

8
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CP at 206. The ESD commissioner adopted this conclusion of law. The conclusion of
law, as its label implies, is only a conclusion. The conclusion does not inform us as to

the reason for denying waiver. Since the findings of fact aﬁalyze the financial

~ circumstances of Christopher Belling, the reader could judicious ly conclude that, in

violation of Delagrave v. Employment Sécurity Department, ESD limited thg question of
waiver to the fiscal welfare of tﬁe claimant. The conclusion of law suggests that ESD
repeated }the miétake of denying waiver asA a matter of law for the reason that the claimant
seeks partial waiver on the ground of payment of attorney fees and costs in _appéaling a

DLIIdecision. Therefore, at the least, this court should remand this appeal to ESD for a

reassessment of waiver.

¢

Brevity in opinion writing is commendable, but sorﬁ;times a terse opinion raises
more qgestions than it answers.. Our concise opinion in Delagrave v. Emploj/mem‘
Security Department failed to }Srovide any guidelines to ESD as to if and when it may or
should grant waiver on the basis of the claimant’s incurring attorney fees and costs when
recovering DLI benefits. Delagraize does not answer the question of whether ESD may

always exercise its discretion by denying reimbursement, when the claimant paid fees '

- and costs, after reviewing the individual facts of the claimant’s challenge to repayment of

rbeneﬁts.- Nor does Delagrave explicitly answer the questibn as to whether equity and

good conscience always requires that ESD share in the expense of the worker’s re’cc;Very

of worker compensation benefits.
N {
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The ESD ALJ and this court’s majority 6pi11ion rely on In re Peltier, No. 04-é006-
22057 (Wash. Emp’t Sec. Dep’t Comm’r Dec.'910, 2d Series Feb. 16, 2007), 2007 WL
5172355. This court hay consiéer‘ ESD comrﬁissioner rulings,‘such as Peltier, as |
persuasive authority. Martini v, Employment Security Departmehi, 98 Wn. Aép. 791,
795, 990 P.2d 981 (2000). Peltier, ﬁowever, provides no guidance fpr _the factual
circqmstgnces and arguments forwarded by Christopher Belling in this appeal.

In Peltier, bLI also denied Suzanne Péltier time loss i)qneﬁts, after which Peltier

applied for and received unemployment compensation of $9,581.00. Later Peltier

. received retroactive worker compensation benefits of $10,351.56. After paying her

" attorney, Peltier received a net recovery from DLI in the sum of $7,23 0.00. ESD,

. nonetheless, sought reimbursement of $9,581.00. On appeal, the ESD commissioner

ruled, under principles of equity and gobd conscience, that Peltier need only reimburse

the department her net payment of $7,230.00. Peltier did not seek any other waiver of

reimbursement. The commissioner never commented whether other circumstances might

merit waiver to an extent more than the worker’s net recovery. Assuming the ALJ and

the ESD commissioners based conclusion of law seven on Peltier, they misplaced their

reliance.
Peltier Rule
Remember that the ESD commissioner ruled, in In re Peltier, that Suzanne Peltigr

need not reimburse ESD more than her net payment from DLI. Peltier only argued that

10
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she should be able to deduct her attorney fees from her gross DLI paymept to réach the
sum of overpayment by ESD. | /

One could "reach two different conclusions as to the amount of the net payment
received by Christopher Belling from DLI. Under the first calculation, one only deducts
‘attomey fees and costs incurred by Belling in order to obtaiﬁ the additional DLI recovery.
Uﬁder t'hisi éalculation,- one deducts fees of $14,475.36 ahd costs of $5,255.21 froml the
gross lumg sum of $48,251.19 to arrive at the net recovery of $28,850.62. Thi§ ‘nét
;ecovery exceeds the unemployment cbmpensation payinent of $22,924.00, such that

Belling lost nothing by reason of appealing the DLI denial of benefits. The ESD ALJ and

this court’s majority impliedly employ this first calculation.

Under a second method of calculation, one deducts all amounts taken by DLI from

the lump sum payment of $48,251.19, including the $9,271.80 that reimbursed DLI for a

2011 remittance to Christopher Belling for a pe_nnaneﬁt partial disability. After

subtracting the attorney fees, costs, and earlier payment, Belling netted $19,278.82. This

net recovery deceeds Belling’s unemployment compénsation benefits of $22,924._00.
Und,er:this calcﬁlation, Belling loses $3,645.18 by reason of challenging DLI’s denial of
continued benefits. He would have kept the $9,271.80 permanent partial disability
pdyfnént and the $22,924.00 in unemployment compensation but for hiring the lawyer to
challenge the DLI denial of worker compénsation benefits. The superior court apﬁarehtly

performed this calculation and ruled that Belling need only reimburse ESD $19,278.82.

11
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On appéal, ESD contends that the $9,271.80 covers the period that Christopher

Belling received unemployment benefits. Nevertheless, ESD does not cite the record to

suijort this factual proposition. Neither the ALJ nor the commissioner expréssly so
found. One might surmise that the 2011 lump sum payment covered a period during
which Christopher Belling garnered unerriployment compensation, but such surmisiﬁg is
speculative. Since the $9,27"l .80 compensated Belling foxj a reduced ab_iliiy to gamer,‘
income because of a permanent pérﬁal disability, the j)aymgnt also likely compensatgd
Belling primarily for a time period well into the future and beyond April 2012.
Common Fund Doctrine and De'lagrave‘Revisited
If 1 did not othemisé dissent from the majority’s ruling, I might withhold, in favor

of stare decisis, any challenge to the validity of Delagrave v. Employment Security

" Department’s rejection of the common fund doctrine. Since I dissent on other grounds, I

forward this challenge.

Delaéfave v. Employment Security Department held, in part, that the common |
fund doctrine does not apply to a worker’s _reimbursement of unemployment
compensation benefits baid from the worker’s recovery of worker compensation /
payments. -T.he condensed reasoning of Delagrave miscarries. The purpose behind the

common fund doctrine fulfills the prerequisite of equity, good conscience, and fairness in

order to waive repayment. The common fund doctrine operates commensurately with

12
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equity, good conscience, and faimevss._ The Deiagrave court should not have outright
rejected the use of the common ﬁj}ld doctrine. -

The common fund doctrine provides that an attorney who renders services in -
equity be allowed his or her compensation out of the whole fund, when his orher services

are rendered on behalf of, and are a benefit to, the common fund. Winters v. State Farm

lMutual Automobile Insurance Co., 144 Wn.2d 869, 877, 31 i’.3d 1164, 63 P.‘3d 764

(2001); 20 AM. JUR. ‘ZD Costs § 63 l(2015). Stated diffcrently, the doctrine allows an

/,attomey- “in equity” to recover fees in the absence of a contract or statute when his

services confer a substantial bcneﬁt for a group of people. John P. Lynch, PSv.
Deaconess Mea’zcal Center 113 Wn 2d 162 167 68, 776 P 2d 681 (1989). When one

person creates or preserves a fund from whlch another then takes, the two should share,

~ prorata, the fees and costs reasonably incurred to generate the f_und. Winters v. State

a lawsuit without contributing to its expense is unjustly enriched at the successful
litigant’s expense. 20 AM. JUR. 2D Costs § 63 (2015). Common fund fee awards present
an exeeption to the Ameérican rule that each litigant pays his or her own attorney for

serviccs\performed.' Mehler v. Szucs, 135 Wn.2d 398, 426-27, 957 P.2d 632, ?66 P.2d

- 305 (1998).

13
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Appellate decisions repeatedly proclaim that the law grounds the common fund

doctrine in equity, good conscience, and fairess, the requirements for waiver of ESD

reimbursement under RCW 50.20.190 and WAC 192-220-030. According to

Washington courts, the common fund doctrine generates an “equitable sharing rule.”

 Hamm v. State Farm Mutual Automobile Insurance Co., 151 Wn.2d 303,3 10, 88 P.3d
'395 (2004); Mahler v. Szucs, 135 Wn.2d at 426-27. The doctring is grounded in equity.

" Bowles v. Department of Retirement Systems, 121 Wn.2d 52, 70,-847 P.2d 440 (1993).

) o
The doctrine arises from “equitable principles.” Hamm v. State Farm Mutual Automobile

Ins,ia;anc:e Co., 151 Wn.2d at 311. 'A'cc;ording't(; commentators aﬁd foreign decisiéﬁs, the
doctrine is calculated to achieve eql;ity. J ohnny Parker, T} he Common Fund Doctrine:
Com;'ng of Age in the Law of Insurance Sub_r_ogation, 31 IND. L. REV. 313,323 ( 1998).
The common fuﬁd docfrine invdkes a court’s general equity p’owef “to do equity ina
particular situation.” Sprague v Ticonic National Bank, 307 U.S. 161, 166, 59 S. Ct.
777,83 L. Ed. 1184 (1939). The doctrine touches the power of’ -éqﬁity in doing justice
between éparty and the.beneﬁ.ciaries of his litigation. Morris B. Chapman & Associates,
Lid v. Kitzman, 193 Ill.'Zd 560, 575,739 N.E.2d 1263 (2000).»A'The common fund
doctrme requn‘es a benef' iciary of the common fund to pay attomey fees ‘as.a matter of
fairness.” Butson v. Department of Employment & Training, 2006 VT 10, 179 Vi. 599
892 A.2d 255, 257. |

Three factors should be present before a court adopts the common fund approach:
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(1) thoée beneﬁting‘from the litigation shiould be small in number and easily-‘identiﬁable,
(2) the benefits should be‘traceable with some acc_:ura‘cy,' and (3) the benefits should be
cap,éble of_ being shifted with some éxacti.tude,to those benefiting. 20 AM. JUR. 2D Costs
§ 63 (2015). The circumgtances of this éppc;al fit all three factors. Onl; t\zx;o parties,

Christopher Belling and ESD, benefited from Belling’s litigation to gain worker

combensation payment. One can readily identify ESD’s benefit from the litigation' before -

or after removing thirty per_ceht for attorney fees. Belling can easily shift the benefits of

the worker coriapensation payment by forv'vafding some of the payment to ESD.

The appeal raises the unusual question of whether the common fund doctrine

applies ;)vhcn. the liable party or the party whose payment creates the common fund is a -

AN

~ state agency and a beneficiary of the fund is another state agency. Government’s

involvement should not preclude use qf the doctrine. In Bowles v. Department of
Retire;r;vent Systems, lﬁl Wn.2d at 70 (1993), the state{ high éourt applied the common
fund doctriné when a State obligation created the fund. |

Even if the Washington State Employment Security ijepaftmcnt énd the
Washington State Depar;_rﬁént of Labor & Industries are con#idered one entiiy as
bra}u;hes of one state. government, the comm‘oln fund doctrine should apply despite the
same entity creating and léeneﬁting from me common fund: Thg Washir;gton Suprelrhe

Court has applied the doctrine in the context of an insurance company which created the

common fund and benefited from the common fund. Hamm v. State Farm Mutual A

15
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Automab}'ie Insurance Co., 151 Wn.2d 303 (2004). Unemployment compensation and
worker compensatioﬁ are forms of insurance provided by the same légél entity. |
The common fund doctxfine has been applied in many types of case§ covering a

large range of civil lit‘igé.tio_n. Morr;'s B. Chapman & Associates, Ltd. v. Kitzman, 193 -
I1l. 2d at 573 (2000). Whether the doctrin_é applies ina particular case is not determined
by a label, but rather by a proper understanding of the docirine and its limitations. Morris
B. Chapman & Associates, Ltd. v. Kitzman, 193 111. 2d at 573.

" The cc;mmon fund doctrine differs from other theoriés authoriiing the granting of
attorney fees. Bowles v. Department of Retirement Syster;ts, 121 Wn.2d at 70 (1993).
”["he common fund doctrine does not aﬁthorizé a party to shift fees to an adversary, but |

rather authorizes the spread of the fees among those who benefit from the litigation.

Morris B. Chapman & A;Schates, Ltd. v. Kitzman, 193 111 Zd at 572. The award of fees |

is still borne by the prevailing parties, not the losing party. Bowles v.-Department of

Retirement Systems, 121 Wn.2d at 70. As mentioned later, the Delagrave court failed to

- recognized that the common fund doctrine permits fee sharing, not fee shifting.

In light of this background of the common fund doctrine, I review Delagrave’s
succinct scrutiny of the common fund doctrine. This court wrote thcni

There is no express provision in the statute that allows ESD to
forgive an amount attributable to attorney fees on an overpayment. When
the legislature does not act to create such a provision, we may not read one

- into the statute even if we believe the-omission is unintentional. State ex
rel. Ewing v. Reeves, 15 Wn.2d 75, 85, 129 P.2d 805 (1942); Dep 't of

16
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Labor & Indus. v. Cook, 44 Wn.2d 671, 677, 269 P.2d 962 (1954). RCW
50.32.160 provides for payment of attorney fees and costs out of the
unemployment compensation administration fund only ifa commissioner’s
decision is reversed. A provision for attomey fees for recovery of
overpayment is notably absent from this provision as well as from the
overpayment provisions of the statutes. See RCW 50.20.08S5, .190. If the
legislature had intended attorney fees to be available in overlapping
benefits scenarios like the one here, the logical place to include such a
provision would be within these three statutes. Mr. Delagrave correctly
notes that there is a provision for fees upon recovery from third parties in
the L&I statute (RCW 51.24.060(1)). But that only underscores this point.
Moreover, Washington follows the American rule-attorney fees are
not recoverable unless provided for otherwise in contract, statute, or
recognized equitable principles. Rettkowski v. Dep't of Ecology, 128
Wn.2d 508, 514, 910 P.2d 462 (1996). Although Mr. Delagrave correctly
notes that the common fund rule is a common law rule of equity, it is
susceptible to modification by statute. “If the merits of the litigation fall
within a statutory scheme which prohibits the award of attorney fees, or
allows such an award under narrow circumstances, a party cannot enlarge
those circumstances by reference to the common fund doctrine or other’
equitable powers of the trial court.” Leischner v. Alldridge, 114 Wn.2d
753, 757, 790 P.2d 1234 (1990) (citing Fleischmann Distilling Corp. v.
Maier Brewing Co., 386 U.S. 714, 719, 87 S. Ct. 1404, 18 L. Ed. 2d 475
(1967)). RCW 50.32.160 provides for attorney fees under narrow -
circumstances. The statute may not be enlarged under the doctrine.

- Delagrave v. Employment Security Department, 127 Wn. App. at 605-06 (2005).

The Delagrave court reasoned that, if a stﬁtute lacks an express provision that 3
allows an entity to forgive an amount attributable to Vattor'ney fees on an overpayment, the
court may not reéd the'pl"ovision into the stﬁtute even if the court believes the omission is
unintentional. The ;ouﬂ cifes St:zlie ex rél. Ewing v. Reeves, 15 Wn.2d at 85 (1942) af}d

Department of Labor & Industries v. Cook; 44 Wn.2d at 677 (1954) to support this

ratiocination. Ewing does state that a court may not read into a statute an omission. The

17
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Ewing decision, however, did not consider an award of attomney fees or the common fund

. doctrine. -Cook also cites the propesition that a court cannot insert into a statute a

provision that the court imagines the legislature inadvertently skipped. Cook,
'rtonetheless, also ’d'oes‘not review art award of fees or the common fund doctrine.

‘ Tlte rule, that a cotth catlnot réad into a statute a provision that the court believes
the legislature mistakeniy overlooked, tacks any irrtport in our setting. The legislature in
RCW 50.20.190 distinctly declared that a waiver may be awarded on grounds of equity

and good conscience. The common fund doctrine quintessentially enforces equity and

{

- " good conscience. - .

The Delagrave court next relied on RCW 50.32.160, which ptovides for payment
of attorney fees and costs out of the unemployment compelnsation;administration fund

only if a commissioner’s decision is reversed. The court also noted that the

' rexmbursemcnt and waiver statutes RCW 50.20. 085 and .190, do not mentxon imposition

of any fees on the ESD. Based on these statutes Delagrave deduced that attormey fees

- may not be removed from a DLI payment. In so rulmg, the Delagrave court

misunderstood the nature of the common fund doctrine. Application of the doctrine
would not require payment of fees from the unemployment compensation fund. The

common fund doctrine is not a fee shifting rule that requires ESD to pay fees from its

-own pocket. Rather the doctrine, in consideration of faimess and equity, demands that a

portion of the reimbursement to ESD be removed before deposited into the -

18
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unemployment cbmpensation fund in order to pay for the cost of procuring the

reimbursement.

-'Thc Delqgrave court next mentioned that, if the merits of the'litigétion fall within
a statutory scheme which pr(;hibits the award of attorney fees, or allows such an award |
under narrow cifcurﬁstahces, a party cannot enlarge thoéé circumstances by reference to
the common fund doctrfine or,othe'r equitable powers of tixe trial court. The court cited

Leischner v. Alldridge, 114 Wn.2d at 757 (1990) and Fleischmann Distilling Corp. v.

then remarked that RCW 50.32.160 provides for attorney fees under narrow
circumstances. Once again, however, the court failed to understand the nature of the .

common fund doctrine and the import of RCW 50.32.160. The statute addresses

instances when ESD must pay fees to the worker. The common fund doctrine is not a fee

- shifting rule. ES]j does not pay any fees to the worker.

The Delagrave court’s reliance on Leischner v. Alldridge and Fleischmann -
Distilling Corp. v. Maier érewing Co. is also misdirecte_c{. The Leischner court
rﬁentione’d the rule stated, but only in dicta. No statutory s¢heme éddreséing attorney fees
was at i;sue in Leischner. The court rejected application of the common ﬁ‘md doctriné -

because the plaintiff never created any common fund. The Leischner suit involved

quieting title to real property. Although Fi Jeischman Distilling Corp. mentioned the

19 .
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common fund doctrine, the doctrine was not at issue. The court was asked to award

_attorney fees against the losing party under the federal Lanham Trade-Mark Act.

Despite my disagreement with Delagrave v. Employment Séc—urity Departmént, the

- decision compelé me to ask: if the Washington State Legislature wanted the common

fund doctrme to apply when ESD recovers DLI payments from the worker, why would

.the leglslature not expressly reference the doctrine in the language of RCW 50.20.190?

| Answer's readily surface. The 'leg'islature may have wished to write in general terms
rather than defining and thereby impliedly limiting' wuiver to discrete circumstances.

. Since the cornmon fund doctrine mtlmately mltertwmes ‘with equ1ty, good conscience, and

' - faxmess, one could conclude that the leglslature pamcularly sought to allow waiver based

on the common funddoct;,ine. ‘By referring to equity, good conscience and faimess, the

~ because of the in‘viting interrelationship between the common fund doctrine and equity,

the legislature would have expressly excluded waiver based on the doctrine if the

legislature did not want ESD to consider the doctrine.

~

'Only one foreign decision, Butson v. D_epartmént of Employment & Training, 892
A.2d 255 (VT 2006), addresses the same issu'e: .wnether a wonker may deduct the cost of
collecting worker compensation payments ;avhen the worker must reinlburse, to the
unemployﬁent compensation insurance adrninistration, benefits collected when the

worker later recovers payment from a worker compensation insurance administration and

20
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the benefits overlap in time. The Butson court ruled againSt tﬁe worker, but the reasoning
of the Vermont decision, assuming the reasoning suﬁpons either side, bolsters |
Christopher Bell ing’s’ posiﬁon.

In b;utson v. Department of Employment & T raz;ning, Kenneth Butsoh received
unemployment compensation benefits from April 20, 2002 through January 4, 2003\,
totaling $8,44.0. He later filed a worker compensation claim and received benefits
éovering the period from April 20, 2002 to Janua'ry 4, 2003, and greater in the amount
than the unemployment corhpcnsation benefits 'earlier garnered. The Vermont |
Employment Security Board issued an order demanding thth Butson repay the
unemployment comp.ensation:fund all monies gariier received. Butson é.rgued that he
should be allowed to dedu‘ct'from the repayment a share of the attorney fees he incurred ‘
when seeking Worke; compensation fﬁnds. fhe Board diéagreed and Butson éppealed.

- On abpeal fo;the Vermont Supreme Court, Kenneth Butson érgued that a reduced

repayment was authorized by equitable considerations and the common fund doctrine.

~ The Vermont court disagreed based on its reading of its state statute. The unemployment

compensation statute read:

Any person who receives remuneration . . . which is allocable in
- whole or in part to prior weeks during which he or she received any
amounts as benefits under this chapter shall be liable for all such amounts
of benefits or those portions of such amounts equal to the portions of such :
remuneration properly allocable to the weeks in question.
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21 VS.A. § 1347(b) (emphasis and alterations in original). The express terms of the
statute required a claimant to repay al‘l of the benefits received for the time period'
duplicated by his worker compensation beneﬁts; without any indication' that he may
reduce the amount fo.rv any pu‘rpose-. Because of thils clear iegislative mandate the court.
could not permit a deduction pursuant to the common fiind doctrme, even for equitable
con51derauons Of course, the Washington statute unlike the Vermont statute allows |
reductlon of the reimbursement to ESD based on equity and good cons_cxence. RCW
50.-20.190.

A Washington case consistent with Butsqn v.' DepartmentlofEmployment &

Training is Department of Labor & Industries v. Dt‘llon, 28 Wn. App. 853, 626 P.2d 1004

- (1981). D\ona_ld Dillon recovered $1 1,493.95 in beneﬁt‘s‘from DLI, under the victims of

crime compensation act, as a result of an assault. He later recovered $15,000.00 against
his assailant. DLI then demanded full tei_mbursement of the benefits paid. Dillon’s

attorney wished payment from some of the settlement proceeds and filed a lien against

~the recovery from the tortfeasor. DLI sued to recover all amounts paid. Former RCW

7.68.050 (1973) then read:

No right of action at law for damages incurred as a consequence of a
crxmmal act shall be lost as a consequence of being entitled to benefits
under the provisions of this chapter. In the event any person entitled to
benefits under this chapter additionally seeks a remedy for damages
incurred as a consequence of a criminal act, then and in that event the
department shall be subrogated to the rights of such person and have a lien
upon any recovery so made to the extent of the benefits paid or payable by

22
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fhe department to or on behalf of such person under this chapter.
(Emphasis added.) This court refused to apply the common fund doctrine because of the
language of the statute. The court noted the imposition of a lien in favor of DLI on any

recovery. Of course, the statute contained no exception for a waiver on equitable

'gr.ounds. RCW 50.20.1 90, the unemployment compensation reimbursement statute,

contains no lien provision and affords an important exception for circumstances in equity

and good conscience, circumstances consistent with the common fund doctrine.

Fairness demands that ESD at least consider the common fund doctrine when the
state government generafed and broﬁteci from. tbe fund created by the worke;’s effort.
DLI wrongfully witI;hcld benefits owed Christopiler Belling. ESD did nothing to assist
Belling to litigate the wr;)ng. Yet, when Belling prevailed agﬁins’t DLI, ESD immediately
demanded payment of fnuch of the recovery. Faimess, equity and good conscience does
not sanction an injured workervexpending time, energy and money -to obtain rightful
benefits from the government ;)nly to remit most of the benefits back to the government
while paying the entire cost of obtainir)g the benefits. ESD -would not have boosted its
ledlger sheet withoutl the expense incurred by Belling.

Christopher Belling’s c;ouﬁsel took his thirty percent share of Belling’s worker
compensation recovery from the full $48,251.19. Therefore, ESD’s payment of Ia pértion

of the fees would allow reimbursement to Belling of some of his payment to counsel. I
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assume and expect that counsel would repay to Belling>the- portion of the fees deducted
from ESD’s reimbursement. | b

ESD contends that the comruon fund doctrine should not apply, in part, because,
even without waiver of some of the overpayment,' Christopuer Belling remains in the
same financial position as without receiving unemployment benefits. Accofding to ESD,

Belling would have remained responsible for any attorney fees and costs associated with

litigating his worker compensation claim even without earlier receiving unemployment -

compensation. Compelling reflections, however, deflect this contention. "The State of

. Washington agencies caught Belling in the middle. DLI wrongfully withheld benefits

and placed Beliing in a position that required him to rely on ESD. Belling may have
never pursued DLI payments if he had known ESD would gamcr almost all of the worker

compensation recovery. When consxdermg that DLI deducted $9,271.80 from the award

‘Belling actually lost by reason of seeking recovery from DLI. _ESD s contention ignores

the unjustness of it reaping a windfall without paying a fair share of the expenses of that

- windfall.

My anaiysis must continue. The ESDreimbursement waiver statute, RCW

©50.20.190(2), reads that the ESD “may waive an overpayment if the commissioner finds

. . that the recovery thereof would be against equity and good conscience.” (Emphasis

~added.) The word “may” connotes discretion. A court construes “may” as permissive.

Inre Parentage of K.R.P., 160 Wn. App. 215, 223, 247 P.3d 491 (2011). Geuerally, the -
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court- has no’discretion in determining whether to apply the common fund doctrine.
Either it a};plies or does not apply. Graniing ESD discretion to apply the common fund
doctrine presents the same conundrum raised in the first section of this dissent: what,_ if
any, guidelim;,s'or considerations should ESD fo!:low when éxercising its discretion in
determining waiver based on fees incurred by the worker.

Oné abuses its discretion if it relies on unsupported facts, applies the wrong legal _
standard, ’or adopts a position no reasonable person would take. State v. L’ord,' 161-Wn.2d
276, 284, 165 P.3d 1251 (2007). 'Tlius, discretion has limiis and must be reasonably
appliéd. It is.wr'on-’g to apply discretion contrary to the law.

Under a correct readiné of RCW 50.20.1 90, ESD must exercise SO;IIC discretion in
applying the common fund doctrine. ESD cannot just dismiss the doctrine. As the
Delagrave court directed ESD to consider fees incurred by the worker when ESD

exercises equity and good conscience when resolving waiver, ESD must consider

whether the common fund doctrine should lead to waiver of the reimbursement

requirement. When the worker asserts the common fund doctrine, the department should
address the contention and declare whether it applies the doctrine. In doing so, ESD
should apply fairness under the circumstanceé and explain the reason for applying or not

applying the theory. Because of the compelling connection between the common fund

- doctrine, on the one hand, and equity, good conscience and fairness, on the one hand, I

would hope that ESD Would almost always allow waiver. Nevertheless, because of
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discretion afforded ESD, I'would expect some circumstances may not call for application |
of the common ﬁ.m‘d doctrine.

’ Since this appeal is from an administrative hearing, the court should remand for
éSD to exercise its discretion. During the remand, the par"ties could present input on how
the discretion should be exercised. If need be, this court could address this exercise at a

later date.

1 DISSENT:

Fearing, C.J. g’

26




10-11~2017 74174

5095760833 16:42:04
NO.
IN THE SUPREME COURT
OF THE STATE OF WASHINGTON

CHRISTOPHER BELLING, )
)
Appellant, )

) . DECLARATION OF

vs. ) SERVICE

_ )
DEPARTMENT OF )
LABOR & INDUSTRIES, )
)
Respondent. )
2 )

STATE OF WASHINGTON )

: ) ss.
County of Yakima | )

The undersigned, under penalty of perjur); pursuant ot the laws of the State of

" Washington, declares that on the 11% day of October, 2017, I served the Appellants

Petition for Review and Appendices in the below-described manner:

Court of Appeals, Division 111

Clerk’s Office

500 North Cedar St.
P.O.Box 2159
Spokane, WA 99210
Via Facsimile

Jonathan Pitel, AAG

Office of the Attorney General

1125 Washington Street SE

POB 40110
Olympia, WA 98504

Via US mail, postage prepaid

-Susan Little/Legal Assistant to
Darrell K. Smart
Al



