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INTRODUCTION 

This case tests the constitutional limits of the delegation 

doctrine. In 2006, the Washington Legislature created the Health 

Technology Clinical Committee (HTCC) as part of the State's Health 

Care Authority. It intended the Committee to make universal 

coverage determinations for State health care programs, while 

including provisions for beneficiaries to seek administrative and 

judicial review of the HTCC's decisions. But exercising a line item 

veto, Governor Christine Gregiore struck the review provisions from 

the enacted bill. By default, the HTCC now has unilateral authority 

to withdraw coverage for medical procedures, with no right to further 

review. Because of its universal authority, the HTCC can also 

foreclose coverage for workers' compensation claims under RCW 

Title 51, supplanting the program's administrative and judicial 

procedures. 

Appellant Michael Murray is a victim of this unreviewable 

authority. On August 24, 2009, Mr. Murray suffered multiple injuries 

while working for Brocks Interior Supply in Poulsbo, Washington. 

(Administrative Record (AR) 30)*. The Department of Labor and 

• The clerk did not provide clerk's paper citations to the Administrative Record 
from the Board of Industrial Appeals. All references are to the Administrative 
Record (AR) page number. 
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Industries accepted Mr. Murray's claim and took responsibility for 

"the condition diagnosed as right labral tear, determined by medical 

evidence to be related to accepted condition under this industrial 

injury." (AR 31 ). In other words, the Department would pay for all 

proper and necessary medical treatment for Mr. Murray's injured 

right hip. 

On September 20, 2013, Mr. Murray's attending physician, Dr. 

James Bruckner, recommended the only surgical procedure that 

could help him: arthroscopic osteoplasty of the acetabulum and/or 

femoral neck osteoplasty for treatment of femoral acetabular 

impingement (FAI), arthroscopic labral resection and/or arthroscopic 

synovectomy of the right hip joint. (AR 60-61 ). Without this FAI 

surgery, Mr. Murray's condition would deteriorate painfully until he 

qualified for a total hip replacement. (AR 60). During this 

deterioration, he would remain unable to work. 

The Department, the Board of Industrial Appeals , Kitsap 

County Superior Court, and the Court of Appeals all denied 

authorization for the surgery. (AR 21) (AR 16) (CP 123); Murray v. 

State, Dep't of Labor & Indus., _ Wn. App._, 403 P.3d 949 (2017). 

None would consider Mr. Murray's evidence that FAI surgery was 

proper and necessary care under the Industrial Insurance Act, RCW 
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51.36.010 and binding regulations, WAC 296-20-01002. Instead, 

because the HTCC concluded the medical procedure was unproven 

and therefore not covered , they summarily rejected Mr. Murray's 

request. Wanting to return to work, Mr. Murray paid for surgery on 

his own, and it successfully addressed his pain and lack of mobility. 

By any measure, it was proper and necessary care. 

Mr. Murray now seeks review in the Supreme Court. The 

HTCC unilaterally withdrew compensation for medical treatment 

without meaningful agency or judicial review. Approving this , the 

Court of Appeals concluded "individualized review of discretionary 

decisions delegated to an administrative body is not required for the 

legislature to constitutionally delegate authority to an administrative 

body." Murray, 403 P.3d at 952. Because this ruling dilutes the 

delegation doctrine beyond constitutional limits, it presents a 

significant question of law under the State Constitution and an issue 

of substantial public interest. RAP 13.4(b)(3)-(4). 

I. IDENTITY OF PETITIONER 

Appellant Michael Murray asks this Court to accept review of 

the published Court of Appeals decision terminating review 

designated in Part II of this petition. 
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II. COURT OF APPEALS DECISION 

Mr. Murray seeks review of the Court of Appeal's decision in 

Murray v. State, Dep't of Labor & Indus.,_ Wn. App. _, 403 P.3d 

949 (2017), filed on October 24, 2017. A copy of the decision is in 

the Appendix at A-1 through A-8. 

Ill. ISSUES PRESENTED FOR REVIEW 

Mr. Murray's petition presents three issues: 

A. "Delegation of legislative power is justified and 

constitutional. .. when it can be shown ... that Procedural safeguards 

exist to control arbitrary administrative action and any administrative 

abuse of discretionary power." Barry & Barry, Inc. v. State Dep't of 

Motor Vehicles, 81 Wn.2d 155,159,500 P.2d 540 (1972). Because 

its decisions are not subject to the APA or the Industrial Insurance 

Act, the HTCC exercises unreviewed and unreviewable power over 

workers compensation benefits. Joy v. Dep't of Labor & Indus., 170 

Wn. App. 614, 627, 285 P.3d 187 (2012). Is this delegation 

unconstitutional as applied to the Industrial Insurance Act? 

B. "To fail to provide recourse for the claimant and 

physician who proceed with successful surgery, despite an absence 

of authorization ... is to place simplistic, mechanical adherence to the 

medical aid rules above the requirement that the Industrial Insurance 
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Act be liberally construed." Rogers v. Dept. of Labor and Indus., 151 

Wn. App. 174, 184, 210 P.3d 355 (2009). Mr. Murray paid for FAI 

surgery on his own, and it was successful. Did the Department err 

by denying his claim nonetheless? 

C. In Joy, the Court of Appeals held that a worker's 

compensation claimant "may not obtain relief on appeal from L&l's 

denial of coverage for treatment, when L&l's denial is based on the 

HTCC's determination of non-coverage for such treatment under all 

state health plans." Joy, 170 Wn. App. at 627. Yet under RCW 

70.14.120(4), nothing in the HTCC statute "diminishes an individual's 

right under existing law to appeal an action or decision of a 

participating agency regarding a state purchased health care 

program." Did the Joy court err by concluding that the Statute 

prohibits the Department and all reviewing courts from making an 

individual determination of the treatment? 

IV. STATEMENT OF FACTS 

Michael Murray worked for Brock's Interior Supply, a carpet 

company in Poulsbo, Washington. On August 24, 2009, he severely 

injured his hips at work, leading to this claim for workers' 

compensation. (AR 30). Dr. James Bruckner, a Board Certified 

Orthopedic Surgeon, diagnosed Mr. Murray with labral tears to his 
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right hip and CAM femoroacetabular impingement (FAI). (AR 60). 

The Department accepted Mr. Murray's industrial insurance claim 

and the diagnosed injury to his right hip. (AR 30-32). 

During the next four years, Mr. Murray pursued conservative 

treatment for his injured right hip, but his condition worsened. (AR 

60). Throughout this he was unable to work. In 2013, Mr. Murray 

sought treatment with Dr. James Bruckner at Proliance Orthopaedics 

& Sports Medicine in Bellevue, Washington. (AR 60-61 ). Dr. 

Bruckner prescribed FAI surgery to repair the labral tears and CAM 

impingement in his hip. (AR 60). 

As Dr. Bruckner described, 

[t]he surgical procedures for this condition are 
Arthroscopic Osteoplasty of the Acetabulum and/or 
Femoral Neck Osteoplasty for treatment of Femoral 
Acetabular Impingement, Arthroscopic Labral 
Resection and/or Arthroscopic Synovectomy of the hip 
joint. ... 

There is no other surgery the Department covers that 
will address the worker's hip condition. Michael has a 
surgical condition that the Department of Labor & 
Industries does not authorize the particular procedure 
needed to treat his hip. 

(AR 60) (emphasis added). 
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The sole alternative to surgery - doing nothing - condemned 

Mr. Murray to increasing pain and deterioration until he qualified for 

a total hip replacement. 

This condition will go on for years due to inability to 
proceed with surgical treatment. Eventually, patient 
will develop end stage osteoarthritis, which ultimately 
occurs if this condition is not treated surgically, and 
require a total hip replacement in the future. 

(AR 60). 

Mr. Murray requested authorization from the Department for 

FAI surgery, but on October 30, 2013, the Department refused. (AR 

21 ). In its order, the Department relied only on the HTCC's 

determination that FAI surgery is not covered under any 

circumstances. (AR 21). No record exists of the Department 

reviewing Mr. Murray's medical condition, applying the relevant 

regulations, or consulting with a medical professional on the 

requested surgery. 

On July 2, 2014, the Department affirmed its October 30, 2013 

order, again without individual review. (AR 25). Mr. Murray timely 

appealed the Department's decision to the Board of Industrial 

Appeals. 

Although it is not a "participating agency" under the HTCC 

statute, the Board considered itself bound by the HTCC's decision. 
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(AR 19). On February 13, 2015, five and a half years after Mr. 

Murray's workplace injury, the Board affirmed the Department's 

denial of medical treatment. (AR 19). It did not hold a hearing or 

address whether the FAI surgery was necessary and proper care for 

Mr. Murray. Instead, it concluded summarily that "the decisions of 

the HTCC may not be overruled by the Board." (AR 19). 

Mr. Murray did not postpone surgery for the Department's 

authorization. On October 20, 2014, he had arthroscopic FAI 

surgery, and two weeks later was recovering as expected. 

The right hip reveals the incisions have healed very 
nicely. No signs of infection. No increased warmth, 
erythema, or discharge. He is ambulating with a 
normal heel-to-toe gait with no assistive device . He is 
sitting comfortably with his hips flexed at 90 degrees. 

(AR 67) (emphasis added). The surgery was a success, and rather 

than suffer from continuing deterioration and osteoarthritis, Mr. 

Murray is walking and sitting without pain. 

Mr. Murray appealed the Board's decision to the Kitsap 

County Superior Court for a de novo trial under RCW 51.52.110. 

(Notice of Appeal; CP 1 ). He did not receive his trial, however. On 

March 29, 2016, Judge Kevin Hull granted summary judgment to the 

Department, concluding 
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there are no genuine issues of material fact with 
respect to whether the Health Technology Clinic 
Committee (HTCC) has made a non-coverage decision 
regarding hip surgery for femoroacetabular 
impingement syndrome and that the Department of 
Labor & Industries is a participating agency per RCW 
70.14.080(6) that must follow a determination of the 
HTCC. Mr. Murray shows no constitutional violation. 

(Summary Judgment Order at 2; CP 124). 

He filed a timely appeal with the Court of Appeals , Division II 

- the third level of review. This court also refused his request for a 

chance to prove his claim . 

After the HTCC's determination in 2011 , surgical 
treatment for FAI could not be considered proper and 
necessary treatment in any case. Therefore, Murray 
had no vested interest in compensation for the surgery 
under the I IA. 

Murray v. State, Dep't of Labor & Indus.,_ Wn. App. _, 403 P.3d 

949, 955 (2017). He now petitions this Court for review. Mr. Murray 

asks for the right to prove that FAI surgery, which substantially 

alleviated his damaged hip, was proper and necessary care . 
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ARGUMENT 

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

A. The HTCC Statute Is An Unconstitutional Delegation 
Of Legislative Authority 

Industrial Insurance rests on a fundamental constitutional 

balance. Injured workers give up their constitutional right to access 

courts in exchange for "sure and certain relief. " RCW 51 .04.010. 

Washington's [Industrial Insurance Act] was the 
product of a grand compromise in 1911. Injured 
workers were given a swift, no-fault compensation 
system for injuries on the job. Employers were given 
immunity from civil suits by workers. 

Birklid v. Boeing Co., 127 Wn.2d 853, 870, 904 P.2d 278 (1995). 

Workers compensation is not a need-based benefit program, but 

rather guaranteed payment for providing immunity to employers. 

"What they gave up for it is great, trial by jury and unlimited 

damages." Stertz v. Indus. Ins. Comm'n of Washington, 91 Wash. 

588, 591, 158 P. 256 (1916), abrogated by Birklid v. Boeing Co., 127 

Wn.2d 853, 904 P.2d 278 (1995). 

Before the HTCC statute took effect, the Department had 

extensive regulations defining necessary and proper medical and 

surgical services. 
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Proper and necessary: 

(1) The department or self-insurer pays for proper and 
necessary health care services that are related to the 
diagnosis and treatment of an accepted condition. 

(2) Under the Industrial Insurance Act, "proper and 
necessary" refers to those health care services which 
are: 

(a) Reflective of accepted standards of good 
practice, within the scope of practice of the 
provider's license or certification; 

(b) Curative or rehabilitative. Care must be of a 
type to cure the effects of a work-related injury 
or illness, or it must be rehabilitative. Curative 
treatment produces permanent changes, which 
eliminate or lessen the clinical effects of an 
accepted condition. Rehabilitative treatment 
allows an injured or ill worker to regain 
functional activity in the presence of an 
interfering accepted condition. Curative and 
rehabilitative care produce long-term changes; 

(c) Not delivered primarily for the convenience 
of the claimant, the claimant's attending doctor, 
or any other provider; and 

(d) Provided at the least cost and in the least 
intensive setting of care consistent with the 
other provisions of this definition. 

WAC 296-20-01002. 

As this Court recognized in Roller v. Dep't. of Labor & Indus., 

128 Wn. App. 922, 117 P.3d 385 (2005), "WAC 296-20-01002 

requires that the Department pay for medical treatment that reflects 

good practice and is rehabilitative." Roller, 128 Wn. App. at 927-28. 
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The Department must apply these regulations when deciding 

whether medical treatment is appropriate for an injured worker. 

B. The Legislature And Governor Inadvertently 
Extinguished Claimants' Rights With The HTCC 
Statute 

In 2006, the Legislature enacted a health technology 

assessment program as part of the State Health Care Authority. 

Laws of 2006, ch. 307 (health technology assessment); Laws of 

2006, ch. 299 (Health Care Authority). The centerpiece of 

technology assessment was the Health Technology Clinical 

Committee. 

The legislature ... created the HTCC, an 11-member 
panel of practicing licensed physicians and health 
professionals selected by the HCA's administrator in 
consultation with participating state agencies. The 
HTCC determines whether health technologies 
selected for review by the HCA's administrator will be 
included as a covered benefit in health care programs 
of participating agencies, i.e., L&I, the HCA, and the 
department of social and health services. 

Joy v. Dep't. of Labor & Indus., 170 Wn. App. 614, 621, 285 P.3d 

187(2012). 

When the Legislature adopted the HTCC statute, it included a 

section permitting an appeal from the Committee's decisions. "The 

administrator shall establish an open, independent, transparent, and 

timely process to enable patients, providers, and other stakeholders 
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to appeal the determinations of the health technology clinical 

committee ... " Laws of 2006, ch. 307 § 6. This appeal process was 

in addition to those preserved under participating agencies' statutes 

and regulations. 

Nothing in chapter 307, Laws of 2006 diminishes an 
individual's right under existing law to appeal an action 
or decision of a participating agency regarding a state 
purchased health care program. Appeals shall be 
governed by state and federal law applicable to 
participating agency decisions. 

RCW 70.14.120(4). 

Governor Christine Gregoire signed the HTCC statute, but 

vetoed the appeal provision in section 6, finding it duplicative. 

I strongly support [the bill] and particularly its inclusion 
of language that protects an individual's right to appeal. 
Section 5(4) of the bill states that "nothing in this act 
diminishes an individual's right under existing law to 
appeal an action or decision of a participating agency 
regarding a state purchased health care program. 
Appeals shall be governed by state and federal law 
applicable to participating agency decisions." This is an 
important provision and one that I support whole­
heartedly. 

I am, however, vetoing Section 6 of this bill, which 
establishes an additional appeals process for patients, 
providers, and other stakeholders who disagree with 
the coverage determinations of the [HTCC]. The health 
care provider expertise on the clinical committee and 
the use of an evidence-based practice center should 
lend sufficient confidence in the quality of decisions 
made. Where issues may arise, I believe the individual 
appeal process highlighted above is sufficient to 
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address them, without creating a duplicative and more 
costly process. 

House Journal, 59th Leg ., Reg. Sess., at 1587 (Wash.2006). 

Without intending to, the Governor's veto eliminated an 

injured worker's right to appeal whether medical treatment is proper 

and necessary. In Joy, the Court of Appeals ruled that HTCC's 

coverage decisions are final and cannot be challenged. 

We hold that RCW 70.14.120(3) controls over RCW 
70.14.120(4), and Joy may not obtain relief on appeal 
from L & l's denial of coverage for treatment, when L & 
l's denial is based on the HTCC's determination of non­
coverage for such treatment under all state health care 
plans. 

Joy, 170 Wn. App. at 627. In a footnote, the Court recognized that 

HTCC decisions are unreviewed and unreviewable. "[T]he absence 

of remedies under RCW 70.14.120 for workers denied coverage by 

HTCC determinations is, nonetheless, a legislative problem that 

must be addressed by the legislature, not the courts." Joy, 170 Wn. 

App. at 627 n.13. 

C. The Statute Violates The Delegation Doctrine 

This is incorrect. By granting it unreviewable authority, the 

Legislature improperly delegated its legislative power to the HTCC. 

[T]he delegation of legislative power is justified and 
constitutional, and the requirements of the standards 
doctrine are satisfied, when it can be shown (1) that the 
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legislature has provided standards or guidelines which 
define in general terms what is to be done and **543 
the instrumentality or administrative body which is to 
accomplish it; and (2) that Procedural safeguards exist 
to control arbitrary administrative action and any 
administrative abuse of discretionary power. 

Barry & Barry, Inc. v. State Dep't of Motor Vehicles, 81 Wn.2d 155, 

159, 500 P.2d 540 (1972). As the Barry court emphasized, the 

delegation doctrine retains its purpose "of protecting against 

unnecessary and uncontrolled discretionary power." Barry, 81 Wn.2d 

at 161 . 

The lack of meaningful administrative or judicial review 

invalidates this flawed delegation of power. Under RCW 

70.14.090(4), "neither the committee nor any advisory group is an 

agency for purposes of chapter 34.05 RCW [the Administrative 

Procedure Act] ." There are no procedural safeguards to control 

arbitrary Committee action or its abuse of discretionary power. At 

least one Superior Court has ruled this delegation unconstitutional. 

See Sund v. Regence Blue Shield, King County No. 13-2-03122-1 

SEA, Memorandum Decision on Pending Motions for Summary 

Judgment (Oct. 22, 2013) ("RCW 70.14.120(3) as interpreted by Joy 

is an unconstitutional delegation of administrative authority") 

(Attached as Appendix B). 
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Washington law prohibits delegation of uncontrolled 

discretionary power. In Brown v. Vail, 169 Wn.2d 318, 237 P.3d 263 

(2010), the Supreme Court emphasized the need for agency and 

judicial review. 

When reviewing whether authority has been properly 
delegated to an agency to promulgate rules subjecting 
individuals to criminal sanctions, we have focused on 
the safeguard requirement. This requirement is 
satisfied where rules are promulgated pursuant to the 
Administrative Procedure Act (APA), chapter 34.05 
RCW, and include an appeal process before the 
agency, or judicial review is available, and the 
procedural safeguards normally available to a criminal 
defendant remain. 

Brown, 169 Wn.2d at 331. Under Title 51 and the grand bargain it 

represents, Mr. Murray has a right to proper and necessary medical 

care that vested when he was injured. The Legislature cannot 

delegate unreviewable authority to the HTCC to redefine and limit 

what is proper and necessary. 

VI. THE COURT OF APPEALS IN JOY INCORRECTLY ELIMINATED 
CLAIMANTS' RIGHTS To REVIEW 

A more reasonable interpretation of the HTCC statute can 

avoid this unconstitutional delegation. In Joy, the Court of Appeals 

enforced RCW 70.14.120(3) - prohibiting individual determinations 

of proper and necessary treatment - above other provisions in the 

HTCC statute. 
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RCW 70.14.120(1) specifically addresses L & l's 
compliance with HTCC determinations and RCW 
70.14.120(3) specifically addresses and precludes 
individualized medically and necessary proper 
determinations. In contrast, RCW 70.14.120(4) 
generally addresses appeals. 

Joy v. Dep't of Labor & Indus. , 170 Wn. App. 614,627,285 P.3d 187, 

193 (2012). This incorrectly favored HTCC decisions over conflicting 

statutory requirements in the Industrial Insurance Act. 

Although RCW 70.14.120(1) mandates that the Department 

of Labor and Industries as a "participating agency shall comply with 

the determination" of the HTCC, the Board of Industrial Insurance 

Appeals, a judicial body, is not a participating agency. Once it has 

jurisdiction to decide a claimant's appeal, the Board has authority to 

decide all issues in the appeal on the merits. 

Both the HTCC statute and the Governor's veto message 

recognize that the statute does not diminish "an individual's right 

under existing law to appeal an action or decision of a participating 

agency regarding a state purchased health care program." RCW 

70.14.120(1). As the Governor concluded, "where issues may arise, 

I believe the individual appeal process highlighted above is sufficient 

to address them, without creating a duplicative and more costly 

process. " House Journal, 59th Leg ., Reg. Sess., at 1587 

17 



(Wash .2006). The only issue in an HTCC decision is whether an 

exception exists for a specific claimant. 

The Joy decision erred by expanding "participating agency" to 

include the Board and reviewing courts, binding them to HTCC 

decisions. This creates the untenable result of Mr. Murray having the 

right to file an appeal, but no right to relief. Although Mr. Murray may 

appeal the Department's denial of his hip surgery, and both the 

Board and reviewing courts may hear the arguments, neither the 

Board nor the reviewing courts may reverse the Department's 

decision even though it is clearly erroneous. 

A system of redress for injury that requires the injured 
worker to legally forego any and all common law right 
of recovery for full damages for an injury, and surrender 
himself or herself to a system which , whether by design 
or permissive incremental alteration, subjects the 
worker to the known conditions of personal ruination to 
collect his or her remedy, is not merely unfair, but is 
fundamentally and manifestly unjust. 

Westphal v. City of St. Petersburg, 194 So. 3d 311, 326 (Fla. 2016). 

The only way to avoid this unfair outcome is to apply RCW 

70.14.120(3) to participating agencies only, not the Board or courts. 

CONCLUSION 

Washington courts require administrative and judicial review 

for good reason . No administrator or committee is infallible. 
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Because Appellant Michael Murray has a vested interest in proper 

and necessary medical care under the Industrial Insurance Act, he 

has the right to review the substance of a decision denying that care. 

Mr. Murray respectfully requests this Court to accept review, 

find the HTCC Statute's denial of review unconstitutional, reverse the 

Department's decision denying reimbursement for his FAI surgery, 

and award him reasonabl~ eys' fees for this case. 

DATED this 1 day of November, 2017. 

BURI FUNSTON MUMFORD, PLLC 

~ 
Philip J. Buri, WSBA #17637 
1601 F. Street 
Bellingham, WA 98225 
360/752-1500 

DECLARATION OF SERVICE 

The undersigned declares under penalty of perjury under the 

laws of the State of Washington that on the date stated below, I 

mailed or caused delivery of Appellant Michael Murray's Petition for 

Review to: 

Anastasia R. Sandstrom 
Attorney General's Office 
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800 5th Ave Ste 2000 
Seattle WA 98104-3188 

() \ 51 
DATED this ~ ay of November, 2017. 
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APPENDIX A 

Filed 
Washington State 
Court of Appea ls 

Division Two 

October 24, 20 17 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

MICHAELE. MURRAY, 

Appellant, 

V. 

ST A TE OF WASHINGTON, DEPARTMENT 
OF LABOR & INDUSTRIES, 

Respondent. 

No. 48870-1-11 

PUBLISHED OPINION 

SUTION, J. - Michael E. Murray appeals the superior court's order granting the 

Department of Labor & Industries' (Department) motion for summary judgment affirming the 

Board oflndustrial Insurance Appeals' (Board) decision to deny payment for his hip surgery. The 

Department's decision was based on the Health Technology Clinical Committee's (HTCC) 

decision concluding that Murray's proposed hip surgery was not a covered procedure under state 

health care law. Therefore, Murray was not entitled to an individualized inquiry as to whether the 

surgery was proper and necessary medical treatment. Murray argues that the delegation of 

authority to the HTCC is unconstitutional, thus, an HTCC decision cannot preclude review of an 

individualized inquiry into whether a specific medical treatment is proper and necessary. We hold 

that because there are appropriate procedural safeguards to control arbitrary action and prevent the 

abuse of discretionary power, the legislature's delegation of authority to the HTCC is 

constitutional . 
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Murray also argues that we should overrule our holding in Joy v. Department of Labor and 

Industries. 1 He also argues that his procedural and substantive due process rights were violated 

because he was denied a review of the HTCC decision. We decline to overrule our holding in Joy . 

And, we hold that Murray has no vested right protected by due process, therefore, his due process 

claim fails. Accordingly, we affirm the Board's order denying Murray' s claim for hip surgery. 

FACTS 

In 2009, Murray injured his right hip at work. The Department allowed his claim. In 2013 , 

Murray sought authorization for surgical treatment of Femoral Acetabular Impingement (F AI) 

resulting from a labral tear in his right hip. The Department denied Murray' s claim because, in 

2011, the HTCC determined that the surgical treatment was not a covered benefit. 

Murray appealed the Department' s decision to the Board. The Department moved for 

summary judgment. The Board concluded that the HTCC' s decision could not be overruled by 

the Board and affirmed the Department' s decision. Murray appealed the Board ' s decision to the 

superior court. 

The Department moved for summary judgment before the superior court. Murray filed a 

cross motion for summary judgment. The superior court denied Murray' s motion for summary 

judgment and granted the Department's motion for summary judgment. Murray appeals . 

1 170 Wn. App. 614,285 P.3d 187 (2012). Joy held that an HTCC determination that a particular 
medical technology is not a covered treatment, " is a determination that the particular health 
technology is not medically necessary or proper in any case." 170 Wn. App. at 624. 
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ANALYSIS 

I. LEGAL PRINCIPLES 

"RCW 51.52.110 and RCW 51.52.115 govern judicial review of matters arising under the 

Industrial Insurance Act." Stelter v. Dep 't. of Labor & Indus., 147 Wn.2d 702, 707, 57 P.3d 248 

(2002). "When a party appeals from a board decision, and the superior court grants summary 

judgment affirming that decision, the appellate court's inquiry is the same as that of the superior 

court." Stelter, 147 Wn.2d at 707. A summary judgment motion will be granted only if after 

viewing all the pleadings, affidavits, depositions, admissions and all reasonable inferences drawn 

therefrom in favor of the nonmoving party, it can be said that (1) there is no genuine issue of 

material fact, (2) all reasonable persons could reach but one conclusion, and (3) the moving party 

is entitled to judgment as a matter of law. Walston v. Boeing Co., 181 Wn.2d 391,395,334 P.3d 

519 (2014). 

Under the Industrial Insurance Act2 (IIA), a worker is entitled to medical treatment for 

work related injuries. RCW 51.36.010. Once a worker establishes that he or she is entitled to 

compensation, "he or she shall receive proper and necessary medical and surgical services." RCW 

51.36.010(2)(a). 

II. HTCC STATUTES 

In 2006, the legislature created the HTCC. RCW 70.14.090. The HTCC is comprised of 

eleven members appointed by the Health Care Authority (HCA) administrator. RCW 70.14.090. 

The eleven members of the HTCC are practicing physicians and licensed health professionals who 

2 Title 51 RCW. 
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use health technology in their scope of practice. RCW 70.14.090. The HTCC reviews health 

technology to determine: 

(a) The conditions, if any, under which the health technology will be included as a 
covered benefit in health care programs of participating agencies; and (b) if 
covered, the criteria which the participating agency administering the program must 
use to decide whether the technology is medically necessary, or proper and 
necessary treatment. 

RCW 70.14.110(1). The HTCC is required to make its determinations "in an open and transparent 

process" considering "evidence regarding the safety, efficacy, and cost-effectiveness of the 

technology." RCW 70.14. l 10(2)(a). The HTCC is also required to provide an opportunity for 

public comment. RCW 70.14.110(2)(b ); RCW 70.14.130. And although the HTCC is not an 

agency subject to the Administrative Procedure Act (APA), chapter 34.05 RCW, it is subject to 

the Open Public Meetings Act of 1971, chapter 42.30 RCW. RCW 70.14.090(4), (5). 

All participating agencies under the HCA, including the Department, are required to 

comply with the HTCC' s determinations. RCW 70.14.120. "A health technology not included as 

a covered benefit . .. shall not be subject to a determination in the case of an individual patient as 

to whether it is medically necessary, or proper and necessary treatment." RCW 70.14.120(3). 

However, RCW 70.14.120(4) provides: 

Nothing in [this chapter] diminishes an individual's right under existing law to 
appeal an action or decision of a participating agency regarding a state purchased 
health care program. 

Health technologies for which the HTCC has already made a determination shall be considered for 

rereview after eighteen months . RCW 70.14.100(2). The HCA administrator selects technologies 

for rereview if new evidence has become available that could change the HTCC' s determination. 

RCW 70.14.100(2) . 
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III. DELEGATION OF LEGISLATIVE AUTHORITY 

Murray argues that the legislature has unconstitutionally delegated its power to the HTCC 

by granting it unreviewable authority. The Department argues that the legislature' s delegation of 

authority is constitutional because the constitutional writ of certiorari and statutory procedural 

safeguards are sufficient to prevent arbitrary administrative action or abuse of discretionary power. 

We hold that there are appropriate procedural safeguards to control arbitrary action and prevent 

the abuse of discretionary power, therefore, the legislature's delegation of authority to the HTCC 

is constitutional. 

"'The Legislature is prohibited from delegating its purely legislative functions[] to other 

branches of government." Auto. United Trades Org. v. State, 183 Wn.2d 842, 859, 357 P.3d 615 

(2015) (AUTO) (quoting Diversified Inv. P'ship v. Dep 't of Soc. & Health Servs., 113 Wn.2d 19, 

24, 775 P.2d 947 (1989). However, the well-established rule is that the legislature may delegate 

its power to an administrative body "when it can be shown (1) that the legislature has provided 

standards or guidelines which define in general terms what is to be done and the instrumentality 

or administrative body which is to accomplish it; and (2) that procedural safeguards exist to 

control arbitrary administrative action and any administrative abuse of discretionary power." 

Barry & Barry, Inc. v. Dep'tofMotor Vehicles, 81 Wn.2d 155,159,500 P.2d 540 (1972) . 

But Murray argues that there are not adequate procedural safeguards to control the HTCC' s 

exercise of discretion.3 The Department argues that adequate procedural safeguards exist because 

3 RCW 70.14.090-.110 provide standards and guidelines for the HTCC's determinations regarding 
heath technology. Murray does not dispute that these standards are adequate to satisfy the first 
pa11 of the Barry & Barry test for constitutional delegation of legislative authority. 
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an HTCC determination can be challenged through a constitutional writ of certiorari and because 

of the numerous procedural safeguards imposed by statute. But Murray contends that the 

constitutional writ of certiorari is insufficient because it is too narrow in scope. Instead, Murray 

asserts that adequate procedural safeguards require multiple avenues for review and, at a minimum, 

require the review provided for in the APA. However, we hold that individualized review of 

discretionary decisions delegated to an administrative body is not required for the legislature to 

constitutionally delegate authority to an administrative body. Barry & Barry only requires that 

"procedural safeguards exist to control arbitrary administrative action and any administrative 

abuse of discretionary power." Barry & Barry, 81 Wn.2d at 159 (emphasis omitted). Because 

there are appropriate procedural safeguards here to control arbitrary action and prevent abuse of 

discretionary power, the legislature ' s delegation of authority to the HTCC is constitutional. 

The Department relies heavily on the constitutional writ of certiorari to support its 

argument that there are adequate procedural safeguards. Article IV, section 6 of our state 

constitution recognizes the distinct right to petition a court for a writ of certiorari. "The funda­

mental purpose of the constitutional writ of certiorari is 'to enable a court of review to determine 

whether the proceedings below were within the lower tribunal's jurisdiction and authority."' 

Caballes v. Spokane County, 167 Wn. App. 857, 866, 274 P.3d 1102 (2012) (internal quotation 

marks omitted) (quoting Fed. Way Sch. Dist. No. 210 v. Vinson, 172 Wn.2d 756,769,261 P.3d 

145 (2011)). Review under a constitutional writ of certiorari is limited to whether the challenged 

action was '" arbitrary, capricious, or illegal, thus violating a claimant' s fundamental right to be 

free from such action."' Caballes, 167 Wn. App. at 867 (footnote and internal quotation marks 

omitted) (quoting Fed. Way Sch. Dist. , 172 Wn.2d at 769) . 
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The constitutional writ of certiorari provides a procedure for a court to review the HTCC's 

actions for legality and to specifically review whether the HTCC' s actions are arbitrary or 

capricious. That is all that is required by Barry & Barry. Barry & Barry, 81 Wn.2d at 159. Murray 

asserts that the delegation of legislative authority is unconstitutional because there is no 

mechanism for reviewing the application of the action to a particular person. But Barry & Barry 

does not require individualized review of the application of an administrative decision, it only 

requires procedural safeguards to control arbitrary action and prevent abuse of discretionary 

power. Barry & Barry, 81 Wn.2d at 159. 

Murray also argues that the writ of certiorari is insufficient process because a writ of 

certiorari is limited to determining jurisdiction. But Murray's reading of the word jurisdiction is 

too restrictive. The scope of jurisdiction for the purpose of a constitutional writ encompasses 

whether an action is '" arbitrary, capricious, or illegal." Caballes, 167 Wn. App. at 867 (footnote 

and internal quotation marks omitted) (quoting Fed. Way Sch. Dist., 172 Wn.2d at 769). Therefore, 

the constitution writ of certiorari provides for review of the HTCC' s execution of the authority 

delegated to it by the legislature. 

Murray implies that a constitutional delegation of authority may only be constitutional if 

the safeguards imposed are under the AP A. We disagree. Murray conflates the standards ofreview 

for adjudicative (or quasi-judicial) action with the standards of review for rulemaking. Here, the 

HTCC is not performing an adjudicative function , but is performing a rulemaking function. The 

APA provides: 
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In a proceeding involving review of a rule, the court shall declare the rule invalid 
only if it finds that: The rule violates constitutional provisions; the rule exceeds 
statutory authority of the agency; the rule was adopted without compliance with 
statutory rule-making procedures; or the rule is arbitrary and capricious. 

RCW 34.05.570(2)(c). In this context, the AP A's scope of review of rulemaking authority is no 

broader than that of a constitutional writ of certiorari . 

Murray also relies on a single sentence from AUTO which he alleges requires that there be 

multiple procedural safeguards in place for a delegation oflegislative authority to be constitutional. 

But Murray takes the sentence out of context. In AUTO, the court stated: 

It is certainly correct that RCW 82.36.450 and RCW 82.38.310 themselves do not 
contain strong procedural safeguards against the legislature, governor, and the 
tribes failing to police the agreements. But separation of powers does not require 
the safeguards be found in the same statute under challenge-just that the 
safeguards exist. Barry & Barry, 81 Wn.2d at 158-59. We have found sufficient 
safeguards exist because of administrative review and the availability of writs of 
certiorari, among other things. See e.g., id., City of Auburn v. King County, 114 
Wn.2d 447, 452-53, 788 P.2d 534 (1990); McDonald v. Hogness, 92 Wn.2d 431, 
445-47, 598 P.2d 707 (1979). No obvious route for administrative review appears 
here, but should the executive and legislature both fail to police against 
administrative abuse of power, third parties would not be completely without a 
remedy. They could, for example, as AUTO did below, challenge the agreements 
on the grounds the legislature is giving a privilege to the tribes that is not enjoyed 
by others similarly situated in violation of the privileges and immunities clause 
(aiiicle 1, section 12 of the state constitution), which, frankly, seems to be AUTO's 
real complaint-the abiding suspicion that the tribes got a privilege that they should 
not have. 

183 Wn.2d at 861-62 (emphasis added). 

Murray alleges that the italicized language above establishes that, to be constitutional, a 

delegation of legislative authority must contain multiple procedural safeguards including 

administrative review in addition to a constitutional writ of certiorari. But read in context, this is 

not the case. The court was simply giving examples of adequate procedural safeguards. AUTO, 
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183 Wn.2d at 861-62. The court then went on to conclude that adequate safeguards exist in a 

delegation of legislative authority that does not provide for administrative review. AUTO, 183 

Wn.2d at 861-62. The court affirmed the delegation of authority when the only procedural 

safeguards that exist are constitutional challenges to the validity of the administrative action. 

AUTO, 183 Wn.2d at 861-62. 

Here, the constitutional writ of certiorari provides the same scope of review for the HTCC' s 

determinations as the APA provides for rulemaking actions. Murray's chief complaint, that there 

is no mechanism to review the application of the HTCC's rule to his individual case, does not 

render the legislature's delegation of authority to HTCC unconstitutional. Moreover, there are 

additional procedural safeguards imposed by statute. The HTCC is required to provide an 

opportunity for public comment prior to making its determinations. RCW 70.14. l 10(2)(b). And 

the HTCC is subject to the requirements of the Open Public Meetings Act. RCW 70.14.090(4). 

These statutory safeguards ensure that people "may retain control over the instruments they have 

created." RCW 42.30.010. Ensuring that the people retain control over the instruments they have 

created protects against arbitrary government action as required by Barry & Bany. See Barry & 

Barry, 81 Wn.2d at 164. Together, the constitutional writ of certiorari and the statutory procedural 

safeguards provide the same protections as the rulemaking procedures under the APA. Therefore, 

the HTCC has procedural safeguards in place that are sufficient to control arbitrary action and 

prevent the abuse of discretionary power by the HTCC . 

We hold that there are adequate safeguards to control arbitrary action and prevent an abuse 

of discretionary power granted to the HTCC by the legislature. Accordingly, RCW 70.14.120 is 

constitutional and Murray' s claim fails . 
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IV. ADDITIONAL ARGUMENTS 

Murray makes several additional arguments. Murray argues that we should reverse or 

abandon our holding in Joy. Murray also argues that the Department and the Board violated his 

substantive and procedural due process rights by relying exclusively on the HTCC determination. 

And Murray argues the merits of the HTCC decision as well as whether the surgery was "proper 

and necessary" in his individual case. Br. of App. at 3. As discussed above, the legislature's 

delegation of authority to the HTCC is constitutional. There are no grounds for us to overrule our 

decision in Joy. And, Murray cannot establish that he has a vested property interest in the hip 

surgery because a claimant under the IIA only has a vested property right in proper and necessary 

medical treatment. Thus, we hold that Murray's due process claims fail. 

A. ADHERENCE TO JOY 

In 2012, we decided Joy. Based on the rules of statutory construction, we held that neither 

the Board nor the courts could make an individualized determination regarding whether a treatment 

was proper and necessary. Joy, 170 Wn. App. at 623-24. We concluded that "RCW 70.14.120(3) 

is an absolute proscription against state health care coverage for health technologies the HTCC 

deems are not covered." Joy, 170 Wn. App. at 623. Based on the plain language analysis of the 

statute, we held that an "HTCC non-coverage determination is a determination that the particular 

health technology is not medically necessary or proper in any case." Joy, 170 Wn. App. at 624. 

We also held that there was no conflict between RCW 70.14.120(3) and RCW 70.14.120(4) that 

allows for an individualized review of an HTCC determination. Joy, 170 Wn. App. at 627. 

10 
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Courts will not ove11urn or abandon precedent unless an appellant makes '"a clear showing 

that an established rule is incorrect and harmful.'" State v. Johnson, 188 Wn.2d 742, 756-57, 399 

P.3d 507 (2017) (quoting In re the Rights to Waters of Stranger Creek, 77 Wn.2d 649, 653, 466 

P.2d 508 (1970)). Murray asserts that Joy is incorrect because (1) RCW 70.14.120's prohibition 

against individual determinations does not apply to the Board or the courts and (2) the legislative 

intent, including the governor's veto of a portion of the bill,4 demonstrate that the legislature 

intended the IIA to allow for review of the application ofHTCC determinations to individual cases. 

However, neither of these arguments demonstrate that Joy was incorrectly decided because they 

are the same arguments soundly analyzed and rejected by Joy. Joy, 170 Wn. App. at 626-27. 

Accordingly, we decline to overrule or abandon Joy. 

B. PROCEDURAL AND SUBSTANTIVE DUE PROCESS 

Murray also argues that the Department's denial of coverage for his hip surgery violated 

his procedural and substantive due process rights. We disagree because based on Joy, Murray had 

no vested right protected by procedural and substantive due process. 

The due process clause of our constitution guarantees no person will be deprived of life, 

liberty, or property without due process of law. Dellen Wood Prods., Inc. v. Dep 't of Labor & 

Indus., 179 Wn. App. 601,626,319 P.3d 847 (2014); WASH. CONST. art. I,§ 3. A person alleging 

deprivation of due process must first establish a legitimate claim of entitlement entailing vested 

liberty or property rights. Dellen Wood Prods., 179 Wn. App. at 627. "A vested right must be 

something more than a mere expectation based upon an anticipated continuance of the existing 

4 See LAWS OF 2006, ch. 307 (creating the HTCC). 
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law; it must have become a title, legal or equitable, to the present or future enjoyment of property, 

a demand, or a legal exemption from a demand by another." Dellen Wood Prods., 179 Wn. App. 

at 627. Here, Murray cannot establish that he has a vested property interest in the hip surgery 

because a claimant under the IIA only has a vested property right in proper and necessary medical 

treatment. 

Here, Murray's property interests are defined by the IIA.5 Under the IIA, all workers 

injured during their employment are entitled to compensation. RCW 51.32.010. But claimants 

under the IIA are entitled to receive only "proper and necessary medical and surgical services." 

RCW 51.36.010(2)(a). As we noted above, Joy held that an HTCC determination that a particular 

medical technology is not a covered treatment, " is a determination that the particular health 

technology is not medically necessary or proper in any case." Joy, 170 Wn. App. at 624. 

Here, the HTCC determined that surgical treatment for Murray's hip injury, FAI, was not 

covered in 2011, two years before Murray sought coverage for the surgery in 2013. After the 

HTCC's determination in 2011, surgical treatment for FAI could not be considered proper and 

necessary treatment in any case. Therefore, Murray had no vested interest in compensation for the 

surgery under the IIA. Because Murray did not have any vested interest in compensation for 

surgical treatment for F AI, Murray cannot establish any " legitimate claim of entitlement" required 

5 Murray also argues that he has a vested right to a particularized treatment. However, this is a 
mischaracterization of the rights created by the IIA. As explained here, the IIA only provides a 
right to "proper and necessary medical and surgical services ." RCW 51.36.010(2)(a) . The IIA 
does not create a vested right to any particular treatment. Accordingly, we reject Murray's 
attempts to frame his vested right as to anything other than proper and medically necessary medical 
treatment. 
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for a constitutional due process claim. Dellen Wood Prods. , 179 Wn. App. at 627. Accordingly, 

Murray's due process claim fails . 

C. MERITS OF HTCC ' S D ETERMINATION AND THE D EPARTMENT'S DECISION 

Murray also argues the merits of the HTCC ' s determination and the Department's decision 

denying coverage for his hip surgery. However, for the reasons explained above, RCW 70.14.120 

precludes us from making an individualized determination regarding whether the F AI surgery was 

proper and necessary medical treatment. And, the question of whether the HTCC properly 

exercised its rulemaking authority in determining that FAI surgery was not a covered benefit is not 

an issue properly before us. Accordingly, we do not address the merits of whether FAI surgery is 

a proper and necessary medical treatment in Murray's case. 

ATTORNEY FEES 

Murray seeks an award of attorney fees on appeal under RAP 18.1 (a) and RCW 

51.52.130(1). RAP 18.l(a) allows a party to be awarded attorney fees provided for by statute. 

RCW 51.52.130(1) entitles a claimant to attorney fees if a decision of the Board is reversed or 

modified on appeal. Here, we affirm the Board's decision. Accordingly, Murray is not entitled to 

an award of attorney fees on appeal. 
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CONCLUSION 

We affirm the Board's order denying Murray' s claim for hip surgery. 

?414,~kt~· ---
SUTTON, J. c 

We concur: 

~·~~·------

AL.~-~--
MELNICK, J. J 
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NO. 13-2-03122-1 SI;:A 

MEMORANDUM DECISION ON 
PENDING lv10TlQNS FOR 
SUMMARY JUDGMENT 

. .PLEAPJNGS REVIEWEO 

The Court has reviewed . the tpllowing pleadings on the pending dispositive and non­

dispositive 111otions; 

I. Defendant RegeQ~e l3J.ueshi(lj~'s l.llOtiory for ~umml!ry judgJent (Dkt. #13): 

a. Declaration ofTrisha Mcintee (Pkt. #14); · 

b, Declaration ofTrisha Mcintee (Dkt. #23); 

c. State Defendant's Response to Defendant Regence Blueshleld's motion for 

summary ju4gment (Dkt. #24); 

d. Plaintiffs' response to Defendants' motions to dismiss and for summary judgment 

(Dkt. #26); 
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e. Declaratio.n ofD~nice frish (Dkt. #27); 

f. Declaration of Johyn p, Loeser, M.D. (Dkt. #28); 

g. Declaration of Glen JiPi:lvidM.D . .(Dkt. #29); 

h. I>1epJa.r!lHq11 qf Wi!lirup ~. Srti?Jt (Dkt. #~O); 

i. Defendant Regence Blu~shield's Reply to State Defendant's Respons(;) (Dkt. #32); 

j. Defendant Regence Blueshield's Reply to Plaintiffs' Opposition (Dkt. #33); 

k. De\)laration o,fKend,r~ Neuirijl]er (Pkt, #34); 

l. becJru:ati.on pf M(')dor'4 A. Ma,ris~eaii (0kt. #J5); 

m. Regence's'Reply in Stipport of motion for summary judgment (0kt. #84) 

2. Defendant Washington State Healthcare Authority's motion to dismiss under CR 12(b)(6) 

and (alternatively) motion for summary judgment (Dkt. #J 6): 

a. Declaration of David M. Jsemjnger suppo,t_ing St!!te Defendant's motion to 

dismiss or summary Jutj~ment (0kt. #17); 

b. Plaintiffs' response to Defendants' motions to dismiss wid for summal'yjud~ment 

(Dkt. #26); 

c. Depforiitlon ofDimice Irish (Dkt. #27); 

d. Declaration of Johyn P, Loeser, M.D. (Dkt. #28); 

e. Decilnration of Olen J. David M.D. (Dkt. #29); 

f. De_c;lar.ation pf Wil)im'\1 C, Smart (Pkt #JO); 

g. SWe Defehd$1t's Reply to Plalt:itlffs Response to Defendants' motions for 

summary judgment (Dkt. #3o); 

h. Plaintiffs' Response to State's motion for summary judg,\llent (Dkt. #74); 

i. State Defendant's RepJy ~Q State's motion for summary judgment (Dkt. #90); 

j. Errata to the SecQnd PeqlaraHon of Pavid Iseminger (Dkt;, #87); 

k. Second Declaration ofDavJc) Jsemlnger (Dkl. #88 & #96); 

I. Declaration of Chantel Gagnon-Bailey (0kt. #97) 
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3. Plaintiffs' motion for partial summary judgm\:nt ou breach of contract ancl regulatory 

violations (0kt. #72): 

a. Dcclaratlop of Isaac R;µiz in support of Plaintiff~' cross motions for summary 

jud&ment (Dkt. #66 & 67); 

b. Declaration of Glen J. David M.D. (Dkt. #73); 

c. Regence's Opposition to Plaintiffs' motion for partial summary Judgment (Dkt. 

#76); 

d. D<rolaration of~Ucol\: Oishi (D)<t. 4177); 

' e, State's Response to Plaintiffs' motion for partial summary judgment (Dkt. #78B 

and #81); 

f. Declaration of M{chelle George (Dkt, #78C); 

g. Secon~ Declaration. of David Iseminger (Dkt. #78D); 

h. Declaration of Chantel Gagnon~Bailey (Dkt. #79); 

i, Plaintiff~' R,eply in ~4pport of motion for summary judgment (Dkt. #92) 

4. Plaintiffs' motion f9r partial suriun~ judgment holding that the :a:rcc law is 

unconstitutional (Dkt. #70): 

a. Declaration of Isaac Ruiz in support of Plaintiffs' cross motions for summary 

judgment (Dkt. #66 &. ~7); 

b. o~-plai·ation of G1~11 J. ,P1.1.vi.d M.D. (.O~. #,73); 

c. Re~enoe's Re:ipornie t9 Plaintiffs' inoticm for summary judgme1't (Dkt. #7~); 

d, State's Re~ponse to Plaintiffs' summary judgment motion (Dkt. #78A and #80); 

e. Decl~µtion ofMicheJ°!e George (Dkt. #82); 

f. Declaration ofCh£l!ltt:.l Qagno:p.-Bailey (Dkt. #85 & #86); 

g. Plaintiffs' Repiy i.n supp,ort of motion for sm~ary judgment (Dkt. #93); 
' . 

h. Supplemental Declaration of Isaac Ruiz (Dkt, #94) 

The Court has also reviewed the following pleadings: 
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5. Order Gti+Qting Plaintiffs' inotion for su1Il)11my Judgment holding the HT~C law 

unconstitutional (Dkt. #108) 

6. Order for Specific Performan,ce (Dkt. # 109) 

7. State's Supplementpl R.esponse BrJefbn Ayai!11b)~ Remedies (Dkt. #1 o·o & # l 01) 

8. Plah1tiffs' Supplemental Brief re: Remedies (.Pkt. #102 & #110) 

a. Declaration of William C. Smart in support of Plaintiffs' Supplemental Brief re 

Remedies (Dkt, #103); 

b. Pec)arfit.i.o.n of P~n,ici,i. J(jsh regarding pl.10togr11,phs (Dtt. # J 00 
c. State's Objecti9ns to flaintiffs' Supplemental Brlef on Remedie~ 811d Reply. 

9. Order vacating summary jud&rnent and order on recusiil (0kt. # 115). 

10. Temporary Order of Specific Perfo~Mce (Dkt. #116), 

11. Plaintiff's motion for re-entry of su.mm~ry fodgment orders and fo1· attorney fees dated 

October 3, 2013 (D)<t. #134), 

a. State's Response to P~aintiffa' Motion for Re"Entry of Summary Judg.ment Orders 

and For Attorney Fees (Dkt. #138) 

b. Fourth Declaration ofDav~d Jseminger (Dkt #139). 

~NDISPUTED FACT~ 

Based on tM foregoing pleadings and argument of cotmsel, the Court summarizes the key 

undisputed facts: 

Plaj~tiff Gar:Y S\1~d is !l retirc;d Clall~m Co~ty sup~rior coutf; judge apq commissioner. 

Plaintiff Denice Irish i11 his wife.and is a curren,ternployee of the State ofWashlf!gton. Ms. Irl!;h 

is provided health insurance through the state Health Care Authority1s Public Employee Benefits 

Program (PEBB). State employees, such as Ms. Irish, may choose from one of several insurance 

plans offered by the PEBB. Ms. Ir)sh aud lier husband ure insured under HCA's self-insured 
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plan1 known as the Uniform Medical Pia,,. (UMP). The remaining Defendapt is the Washi.11gton 

HCA. The plan is ad ministered for the HCA by Regence .Blueshield.1 

Judge .$u.1Jd .s.ee.k:s . jnsµrance ~overage for a mei:l!cal procedure known a~ spinal cord 

stimulation (SCS) to 1Te!lt severe chronic and dcbiliff!ting p\iin in his lower right e;,ctr~mity. 

According to his treating physician1 the pain is the result of a condition known as Chronic 

Regional P~in Syndrome (CRP~). SC~ !IJ.Yolves the:: Jm.plantation of wires that send a small 

electrical current t9 the sph:ie. The current cha11ge~ pain signals goi~g to the brain. Usually, this 

treatment is orµy GOJ;J~idered for pati~r,t11 who have µns1,1ccessfully undergone more con§~rvatjve 

and less-invasive therapies, such as 1pedication, physlci1l therapy and lnJcctions. Judge Sund was 

diagnosed with :CRPS in the fall of ~011 and his physidan recommended a ~rial of SCS, the 

typical first step in the process, in Npvember 2011. Judge Sund's neurologilit sought pre-

11uthorlzation for an SCS tri~ on Nov~mber 30, 2011. The HCA, through ,R.ege11ce, dimied this 

request on December 15, :20 I 1 ~ relying on an October 22i 2010 decision of a committee known 

us the Health T!!chnoJpgies !=;Jin.{cal y(!!(1mit\e~ (HTCC). 

In 200~, tbe Washing~Qn state Jegislatµre created tbe H'fl'.:!C, an 11 ·member P®.!ll of 

practicing licensed physlcians and b,ealth professionals, to decide whether a medical procedµre 

should be included as a covered benefit in state health care programs. Joy. v. Depfl!(rnent of 

Labor & Industries, 170 Wn. App:. 9I6, q21, 285 P,2d 187 (2012); RCW 70.14.09.0; RCW 

70.14,080(6), Under RCW 70:14.10,0, the Health Teplµ10Jpgy ,Asses~rp~nt (HTA) ~ctrninh;trator 

contracts with an outside research fiqn to assess selec.ted teclmologies' safi,ty, efficacy and cost­

effectiveness. The HTCC reviews"· the resefll'ch report and decides if the health technolo~y 

should be included as a covered benefitf RCW 70. l 4. I lo, 

The HTA admir,istrµtor must: 

(d) Require thq .~sessment t(;>: (i) Give the great~st weight to the evidence determined, 
based on objective indicators, to be the most valid and reliable, considering the nature 

i' On October 11, 2013, the Court granted tho motion for summary Judgmont filed by Defendnnt Rcgence 
Blucshleld. 
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and source of the evidence, tlie empirical characteristic of the studies or trials upi;m which 
the evide1;1ce i~ based, and the consistency of the outcome with comparable studies; and 
(ii) ti!k,e ·,nto accourit any 1,mig11eirnp~pts of the technoiqgy on specific populations based 
upon factors such as sex, a~e,:etfmlcitY, race, or disaQllity." · 

RCW 70.14.l00(4)(d). In addition, the HTCC's decision.s_: 

... shall be c<msist~1~t with tjm;isiqns mµde ~der t~e fei:ler!)l Medic!lfe pi;9gr{lJlJ and in 
e){pert tr~atqient gt.1ideli1;1es, jncluding those from speciai-ty physician organizations and 
patient advocacy or.#unizations, unless the comrnltiee _cpnc;ludes, based on its review of 
th.~ i;ys~ein,atic f!Ss~ssme11t, th~t Sl!b.stantial evidence regar9ing the safety, efficacy, and 
cost-effectiveness of the tech.~olo~y supports a contra~y determination. 

RCW 79.14,110(3). 

011 October ~2, 2Ql 0; the tITG<;:! d~~ide~ that SCS .is less safe than other available 

treatments for chronic neurqp\ltbic p~in, iµiq that the medi9al effe(ftive1wss and c.:ost-effectivenes.$ 

of SCS for this particular condition remains unproven. The Committee voted 8-to-l not to cover 

SCS for chronic neuropathic pain, According to the web materials supplied by the HCA, tl1e 

draft report WllS pi1bljshed on June ts, 2010, p4blic comme11t~ were solicited from June 25 to 

July 16,201 o, the final report was pul?li1?hed on. July 21, 2010, and !'1~ HTGG condµcted ~rpublic 

meeting to discuss the report on August 20, 2010, The HTCC draft and final r~ports w~re 

available to the public on the Committee's website throughout 2011. 

On January 4, 2011, the HCA met wi~ R1;ige1we tci µiscuss Jmpleme.ntation of the HTCC 

decision. Both the HCA and Regen~e recq~nized tha~ tlie 2011 Certifi~ilte of Cove!age for the 

UMP, drafted in November 2010, dJd not explicitlf identify .SCS as an exclusion. :R,eg~nce 

requested that the HCA postpone the implementation of the SCS decision until the exclusion 

could be incorporated iIJ.to the new 4012 Certificate of Covera_ge. An HCA representative 

rejected this r9que~t and instructed R,t;igeuce to implement the deci_sion as qiiickly ns possible. 

The implementation became cffcctiye July I, 2011. At oral ar~mnent, co.unsel for t11e HCA 

conceded that no notice was given to plan members that the SCS exclusion would pccoine 

effective mid-plan year. Nor ha~ the HCA explained why the decision was implemented on July 

I, 2011, rather than on some other date. 
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Under the section entitled "Benefits: what the Plan Covers," the 2011 UMP provided: 

For this plan to cover a servic.e or supply, it must been nil of t!"le fol]pwing requirements: 

• Be medically necessruy 
• Follow the plan's cov~rage policies and preauthorj:;".atjpn requireme.nts 
0 Fo~Iow \!lJYCl'llg~. dcc/sions made by the Wl)shingt~n St~te H~alth. r~~bnolqgy 

Cliajcal Conin1ittee, which evaluates health technologies for offectivenes~1 

safety and cost (emp~asis added). 

2011 UMP at 13. The plwi, hciw~vi;:r, <,lid riot specify when a. coverage dc;:oisio~ W<lrild go into 

effect or notify_plan members thaf cqye.ra$e decision$ pqulc;I take effect rpi_d-_pJan yeili'. 

In the fall of 201 i1 the HCA )irafted the 2012 UMP Certificate of:Cov~nJ~e nnd included 

language that HTC¢ decisions cquld go into effect mid-year and a_iso included a clear and 

unambiguous exclusion for SCS: 

Health Tc~hnQlogy Clinici1l .C9mmittee 

Under state law, UMP Classip must follow coverage decisions made by the Ji.TCC. If the 
Committee has i:letemliQed . pint u service or µ-t;afrp~at Is h9t cov~r<)d, 1Jlen medicl!l 
necessity is not an issue: it sltnply isn't covered (see exclusion 63 on pa~e 50). , .. Please 
note font these decisions m.ay .be made ~d .fake effect at !UlY iiTrle ~u.ring the plfil! year. 
You may view final decision$ apd qngoing rt;view,s at www.hta.hca.wa.p:ov. 

2012 UMP at l 4. Exolusion 63 lncJ1;1d.ed "Services ... determined not to be covered by the state 

HTCC." Id. a~ 50. BX.-dusjon .68 in~h19e4 "Spinal cprd si111,ulat9.r for c;l:lronic neuropi,ithic pain." 

id. The 2012 Certlficat<:: ofGov<::rage \:ViiS available to phm ·members, in9lµdi11g Ms. IrJ.s.h, ob the 

Internet by Nove1t1ber 1, 201 l. The ppen enrollment period for 20!2 qenefit~ was the 1110I1t)l of 

November, Ms. Irish and Jud~e Su~d apparently opted to remain insured under the 2012 UMP 

during the 201 I open el+t'Qilroent pet!oq. 

On Ootciber 3l, 2011, Judgt; S1,md',s neurologist, Df, Glen Daviq, ~etef!Uined that Jµdge 

Sund was a good candidate for SCS. Be reconm1ended a psychological evaluation and ~n SCS 

trial. On November 16, 2011, the psychological evaluator found Judge Sund to be a good 

candidate for the SCS treatment. Thus, on November 30, 2011, Dr. David sought 
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preauthorization from Regence for ~ trial of SCS. TI1e pre-authorization request identified the 

procedure iis diag11ostjc in 11ature wit~ a pliumed date of service pf"[To be scheduled] ASAP," 

At that point, Judge Sund's pondition was qu.ite dire. He was in extreme pain and had 

lost substrn1tial weight. His physician indicated that Juq~e Sund was literally wasting away. At 

six feet tall, he weighed le$s th(ln 120 p9u.nds. 

On peqi:,mber 15, 201 l, Regt:nce denied the request for prem.1tli.orizatlon, relying on the 

HTCC decislon that SCS is not a medically necessary procedure for chronic neuropathic pain, 

On February I 01 2912, Dr. Davld ~ppealed the denial on his client's behalf, u·oting thut Judue 
,' . ' 

Sund ·cc;rn,tjnued to suffer from sey'~re tmcl r;!eb@a.ting pain, On r'e'Qrt,1ary 21, 201.4, .Regen~.e 

requestl;ld an Jn4tipendent 11edical R~yjew to con.firin that Judge Sund's condliion Wi1S in fact the 

result of chro.pic neuropathic pain, rather than some other condition that ~ig})t be covered under 

the UMP. The reviewing physioifU\ cont1rmed, from reviewing Judge Sund's records, that the 

pain was .rg:µropathic i~ natu.re, As .a re~ult, on FebJ1.!ary 22, 2012, Regencc rwtified Dr. Dp.vi<l 

and Judge Sund that SCS was n.ot a cf;iv~red medical tI:eatme~t under the 2012 UMP. 

On June 7, 2012, Judge Sun~ filed a second level appeal of the denial of the SCS trial. 

On June 21, 2012, an appenl panel :met to discuss the appeal and, by letter dated the same day, 

notified Judge Sund that under the HT~C g~cisioi:i and t~e ~012 UMP1 the SCS trial was not a 

covered benefit. 

At some point, Judge Sund and Ms. Irish e).(hausted their savings .and a part of Judge 

Sund's retirement fund to pay :for the SGS trial. According to .l'v1s. Irish, the change in his 

condition was startlingly good. Jud~e S.und was a\Jle to :f9cus, ~leep, wa!k more tlwn. l 00 feet, 

and work iJJ. the garden. His physiciqns noted that the trial show~d a 50 percent reduction in PElin 

in the worst areas and mo:re than that in other areas. Within hours of removing the trial 

stimulato1\ his severe pain l'eturned and his mobility immediately diminished, Bis physioian 

describ~d his response to the t;rial as excellent and recommended that he undergo a permanent 

implantatiC>~ of the stimulator, 
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On August 17, 2012, Dr. Ryd~r Gwinn, another physician involved in Judge Sund's care, 

submitted a request to Regence f'or preautbprizati9n for tp.e permanent SCS procedi,m,. On 

August 30, 2012, Regence notifiea 'Judge Sund that SCS was not a covr;i\ed benefit for the 

trec)tment of CRPS. On Septe1nber 5, 2QJ2, Ms. Irish appealed that decision. On September 17, 

2012, Regeuce forwiirded the req1,1est to ~n independent review b.oard '(IRB). On Oµtober 4, 

2012, the JRB affinned the deniai ofpovenme bused on.the SCS exc;:lusiqn in the 2012 UMP. 

Thls 'lawsuit foJloWed. Judge Sund contends that the HTCC iaw, as Interpreted by the 

JQy c1;grrt, is un90.l).stitutional because it d\.mies .h!m any Judicial review of the coverage decjs101J.. 

At issue on the pimqi.JJg m.otion i.St~e coi*ntion that the law co!lsli(utes an impennissible 

delegation oflawmaking power to an unelected commission. Judge Stmd. .a,!so contends (a1nong 

other things) that the HCA breached its insurance contract by denylrig coverage fo~ the SQS tri?I 

and .p~rmanent surgical implantation1 viol~ted tqe Patient's Bill of Rights by failing to disclose 

the SCS exclusion in the 2Qll Ufy.fl?, anq yiohited WAC ·2.84-44-030 by falling to list the 

exclusion in the 2011 policy. 

ANALYSIS 

1, Judge Sun d's Contract & Regulatory Violation ·Claim Against the HCA 

Jt!dge Su,nd argues that beca11s~ the 2011 UMP djc,1 not ex~lu~e. SC:S, the HC/1. brt}ached , 

the insurance agreement by denyf~g coverage for both the. trial and the pei"jnapent $C$ . ' ': .. ,, 

procedure. The HCA contends RCW 70.14.120 required it to enforce the HTCC decision in 

2011 and th.at it had to deny coverage, The 1-;I.CA also argues that there wus a clear SCS 

exclu~ion in the 2012 pol.icy an.d that contra~itually it was entitled to deny coverage durin~ that 

plan year. 

This Court concludes that (a) the HCA had no legal obligation or contractual authority to 

unilaternlly mopify th<;i 2011 UMP to. t?Xclude ~QS while that plan remained in ·effect; and (b) the 

HCA did.have the legal ,md oontracttfp.l authority to expressly exclud<;i SCS in the 2012 UMP.2 

2 During orul ·urgumcnt, counsel for Judge Sund urgucd thnl the HCA could not exclude SCS ln 2012 
because RCW 41.05,0~~ requires the ~.tnte lo mnintnin bcnoflls ni a sub~tantinlly equivulent level us benefit plans fn 
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a. M9difjcatlon to 2oq J.JMP 

The HCA corn;:edes that th~ iot 1 UM.P Certlflcate ofCover~ge is a contract and l:hat until 

Juiy 1, 2011, SCS for chronic neuropathic pain was a covered benefit under the 2011 UMP. The 

HCA. has cite.d to no at,1thority for : tllt:) propositiO!l that ar1 insuranc;<1 cµrrier may unilaterally 

modify the tenns of an insurance policy mid7plan year wlthqµt notice to the insured. While 

terminable-at-will agreements may be 1.U1ilateral\y modified, Duncan v, Alaska USA .Fede!al 

Credit Union, Inc., 148 Wn, App. S2, 77, 19~ P,3.d 991 (2008), one piirty canhot otherwise 

ul)i)a~eral.ly m<'>4.ifY a c.ontra,ct, Jones .v. Best, l.J4 W11.2d i~2, 240, 950 ~Wd J (199~), This 

Colllt C!lll find nothlng tq sugge~t that W.~ UMf is ter~ill?ble at will by the .HCA; thus, tb.e HCA 

has no legal authority to modify its covera~e by adding exclusions in the middle of a pian yeai:, 

The HCA cites to the 2011 plan l~nguage that it will "follow coverage decisions made by 

the (HTCCJ." But Umt Jangm1ge does not resyrve to the HCA the right to ~dq exclusions to the 

ppljcy in the middle of a plan year.3 

Additionally! this language i~ ambiguous. Amb)~uous.ly worded contr~cts should not ·be 

interpr~ted to render them illegal ill.~ 1,U1enforceable w})eg: the wording lends itself to a logically 

acceptable construction that renders them legal ~d ~nforc~able. Walsh v. Schlecht, 429 U.~. 

401,408, 97 S.Ct. 679,. 50 L.Ed.2d 641 (1977). U,nder RCW 41;05.0171 the UMP is subject to 

the provisions ofRCW 43.505 to 48.43.535. RC.W 48.43.Slb(l)(b) provides that the HCA may 

not offer to sell a health pl~n without qf:ferfng to provide a list of exclusions bctoro the plan is 

selected by an e1nployce. This ~t~tuie gives .purcha~ers 9f he!!lth in:;;l.lran.oe the right. t1J k.now of 

all exolusjop~ before choo13ing the pl!/.11, G.iven tb.is ,statutory right, jt makes p,o sen1>e ~q allow the 

HCA to impose nn lU1disclosed exclt1sion on plan members who are signed up for the plan. The 

effect on Jnnuru)' l, 1993. This nrgumont; however, was not pli:d <>r briefed by Ute parties. Tho Court has no 
evidence thut SCS was u benefit extended to state employees in 1993, 

~ Such u reservation of rlfhts muy nQt be pcnnlsslble ln nny pvent. S~e National Sur. Corp. v, lmmunex 
~ 176 Wn .. 2d 872,883,297 I .2d 688 (2013) (suggeWng that 1m Insurance cnrrler cam1ot reserve the right to 
unilalcrully modi!)' u contract of insurance during th0 plun period), 
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Court finds unpem1asive the HCA 's argument th?t it has tiw legal aµthorHy to unilaterally add 

exclusions to the UMP in the middle of a plan yeal'. 

'N~r.did the ~OA. have the l~giJ,l «;>b)igation to impose the HTCC decision on its members 

befon; i~suing the 20):2 Certlfic~te of Coverage, RCW 70.14.120(1) does require the agency tq 

comply wlth a decision pf thfl HTCC but it does not state w)Jen compliance must commen~e. 

WAC 182-55-040(2), u rule govem.ipg_the Health Technology Assessment Program, provides 

that \i\'h<m an fffCC d~cision j~ ;published, the agency will implement the committee's 

c;leiennlnatioh ~·a9co;rp)nij to their sfaµitqry, regulato,ry 01· ~01,:tr~~tual pr9~~~s." This i;l!g\l(atioi:J. 

recognizes that the HCA's contractual process may govern w):len it may start implementing 

exclusions manduted by the :i-:ttcc.: Indeed, the faot that .the HCA relied. on an employee to 

make the somewhat arbitrary decision, to implem¢nt the decision on foly I, 2011, supports the 

notion that the l~w dqes not obligate tl,te HOA to 'i~npiement the SCS ex.clusion mid-plan yeal'. 

Based on the fore~oin15 analfsis, and the lUlc;ii~pute~ fiwts before the <;;ourt, the HCA's 

denlai of coverage for the SCS trial ,:on December 15, 2011 was im~ermissible and a breach of 

the 2011 UMP,4 

1110 Court does not rule, however, 011 the issue of c~usatlop, As the parties d/soussed at 

oral argument, there Js inSl!ffioient e;,iidence before ~e Co.urtto .~eterinine wheth1;1r .t,lle surgic\l.l 

procedure necessary to strui the SCS .trial would have or could have occi.u-rc:;d In Pecember 2.011. 

Moreoyeri under RCW 4~.4~:525, \I )1~~th C!!,rrier may not retrospectively deny coverage fpr 

care that had,priw auth9i'izati9n ~t th~ time the c;ar~ w~s f!:l('ldered. H~cl {he l'.ICA granted pre• 

authorization in December 201 I anct Jug~i:; Sund's p~ysjcian pc;rformed the SGS trial in reli!!ilCti 

on this pre-authorization (even if t~e procedure occurred in 2012), the HCA col!ld ,wt have 

legally denied cov<;rage after the proqedure had pccurred .. The Court leaves the issue of 

causation fol' another day. 

~ The pnrtlcs c!lsputo whctner WAG 284-44-030, rcqulrl.ng h1sura11cc pollclcs to contain a complete list of 
all cxcluslons, applies to the HCA. The Co.urt ·ogr~es thill there ls no private pauso of uotiun fur u yJ9Jution ofth.is 
regulation . Given tho Court's intcrprcta[ion of RCW 48,43,510, whether the regulation applies to the HCA Is u 
moot point. 

MEMORANDUM DECISION ON 
PENDING MOTIONS FOR SUMMARY JUDGMENT · I I 

·i -· \( 



Ii, Chariges to 201~ UMP. 
.from u contractuul standpoint, the HCA had the legal authority to implem<::nt the HTCC 

decision in its 2012 UMP. lt explicitly excl.uded SCS as a covered treatment for chronic 

neuropathic pa.in. T~1e Ce1tificate qf O<>vir~ge·w1;1.s avai)abJ~ on.·Hre for plan ~embers ~uch as 

Ms. irish to review before: ~!!.P)dlng w)leflwr to r~1~ew unqer tl:!at P.la11. Based Rn the undisputed 

facts, the HCA's denial of coverage fpr the permanent SCS .procedure in 2012 did not b1'each th~ 

2op l!JvW. 

The ;w11 UMP did n.ot !>PPlY to !h¢.. 2012 re.q11est fot coy~rage for the pefl.)11U1ept SC~ 
. :: . 

surgical .procedure. Judse Sund .~sk§ tpe Court to find th(lt the SCS tri.al and fue .perri)!!rJe.Qt 

surgical procedures are one and the S1,lll1e for purposes of covera~e. He contenqs that if the triaJ 

should have been covered under the ·:2011 UMP, then the pennanent SCS procedure should 

simihll'ly be cov~red limier the S!IJTle'.policy. The Court.disagree[!.· The purpq!ie of undergoing a 

"trial" is to determine if the trea(me~t will pe effective for a partrcul.ar patielit, Once d~ta fro:i;n 

the trial are known1 the insurer wou14 .have had the contraotual right to reassess medical necessity 

of the pe.11niµi.e:nt proce·qure ba!ie~ on the i·esult$ of the triai. Thus, the HCA's breach of the 2011 

UMP does ~ot result in coverage for the pe.rm11,µerit ~.urgical ·implant~tion ofa stimulator in 2012. 

2. Judge Sµnd's C.QnsHtu.tion11,. CI11!m of U:nhnvful ])cl(;!gati1>n of .,,egislative Power5 

Judge Sund challenges the HTCC's conclusion that SCS has not ·been demonst.n1tecj to b.e 

safe a,nd e;ff~ctlve for people 8iagno~l:ld with GRP~ w~o have successfully undergone a trial of 

the procedure. He also argu(ls that th~ HT~C ~l~cision co~f.!icts ·with M~dicare's pqliQy ¢f 

covering the procedure for cases S.\lvh as J~. He has pr1;Jseinted e~pe1t testi1t1blly th.at. the 

procedure is medically necessary for pim. 
Untler .J..Qy, the l-ITCC law prohibits Judge Sund from challenging the HTCC's decision 

on medical nepe.~sity. RCW 70.14.12.0 (3) provid{;s: 

' Plaintiffs _chnllengo the HTCC li!W on soveral consli.tut)onul grounds but h11vc not brl.efcd nny of the 
urgumcnts otl.1or than U10 dclegatloi1 issu.e, Pl11lntlffa expressly noted their lntentl.011 to nddrc.ss the other 
constitut,ional issues in later brleOng, if neccss.ary. P.esplte Plaintiffs' ln.v).t!ltion to reach tl)o lmpaimJont .of contract 
argument, ~he Court declines to do so bccaus.e the sli\te has not had the opport1inily to respond to tllls clnlm. 
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A health technology not incltided ns El covered benefit under a state purchased healt!:J care 
program pursuqTit to a detiJr.min?ilon of the [.r,J:TCq . .. shall not be subject to u 
detennin(:ltion of an lndiyldual pati~nt as to whethei· it is medically necessary, or proper 
and necessary treatment. · 

RCW 70.14.1.20(3), DivJsion II of. the. Court of Appe~ls .held that .''(a] HTCC non-covc;rnge 

determination Is a determination ti1at the particular health teclmology is not medically necessary -~· 
I 

in any case." J.Qi, 170 Wn. App, at $_24. 

Although RGW 70.14.120(4) slates tµat nothing i!l tbe 1?ta~1te "dimin.ishes lc,l.Il individual'$ 

right under e~istli1g Jaw to appi;a) an ,a~Jion. or decision of a p<frti9ipatip.g agency r~gl;lrding a state 

purchased health care progrnm/1 tl~e .,illY court concluded that subparagraph (3) pi:ecludeii a, 

pers~n fr9m <>btaimng judicial review of the d¢nial of coverage when the denial is based ·on an 

HTCC decision. 1£L at 627. 

The ~ court noted that the bill, as passed by the legislature, contained a sectjon 

providing appeai rights to patients: 

Appeal ·process: The a~mini.s.tr~lo'r shall est_al?lish an open, independent, transparent, and 
tJmely . proct';ss to enable· p~tle.nts, .Providers, a.nd other st~eholders to . appeal t~e 
d<;t~nniriatiqm; of the health .tech.110\ogy cllnlca\ committee 1Tlli4e unqer section 4 of this 
act. 

ESSHB ~$75, § 6, Chapter 307, Laws of2006 (eff. da~e 6/7/9~). Goyyrnor G,r(;lf!;Oire, bowf)yt,r, 

vetoed Section 6,. stating: 

I strongly support ESSH.B No. 2575 and partlcularl,Y its inclusion of language that 
protects an individual's right to appeal. ... [Section ·5(4)) is an important provision and 
one that I support whole-h~ar/~dly. 

1 run, however, vetoing Section 6 of this bill, which establishes an additional appeals 
process for patient?, provjder~ and other st,iµ<~l.w14er.s who disagree wtth the coverii,ge 
determinattons of the Health -Technology Clinicai Committee. The health .care provider 
expe.rtlse on the clinical committee and the use pf an evidence-based practice center 
should lend sufficient copfid~nce in the qu.allty o.f qeclslon$ made. Wh~re issues may 
arise, I believe the individuai appeal process highlighted above is sufficient to address 
them, without creating a dupllcative and more costly process. 
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Id. The l.Q.)!. court n.bted that the legil!l\lt\;]l'e failed to overdd~ thi!l yeto. 170 Wn. App. at 626, lt 

concluded that "[i]n the absence of section 6 ... it appears there ls no st.atutory proced\.lre for 

sub~\antively challen~ing HTCC detenninations." 170 Wn. App. atn.13. 

Judge Sund µtgu\:s that without th\: ability to sl!b11ta11tiveiy challenge the HTCC's 

coverage declsion, the Hf CC law copstitutes ~n unlawful de)egation of l\:gislative ~utlwrity tq an 

unelected commission. Under Barrx; and :Sany, Inc. v. Dept. of Motor,Vehicles, 8l Wn.2d 155, 

159, 500 P.2d p40 (197;2), jt is not upconstitutional for the legisiature to delegate administrative 

powet: t.o E\fl 1:1gency or c¢i;rµnissiqn ;if.(1) U,,e legit!l~tµre. ha.1' provlcied standards or guldeiines 

which dd'ine in gen.enil terms what ill to be done and the jnstrwnentality or admini*ative bpdy .... 

which is to accompllsh it; and (2) that procedural saf.eguiirds exist to cql)trol arbitrary 

administrative action and a1lministr;:itive abuse of power. This Court evaluates Judge Sund's 

constitutional argwmmt untjer the appropria~~ standard of review; th~ Court must presumll the 

statute to be constitutional and when u statute if; challenged as unconstituti011al, the Co.urt m4sl 

be convinced by argument and research that there is no reasonabll;l doubt tha,t th~ /ltatute viola~es 
I 

the constitution, Island County y, ~tate of Washington, 135 Wn.2d 141, 147, 955 P.2d 377 

(1998). 

Judge Sund does not challenge tl:ie HTCC law undet· the first .l>ro~g of the furry test; his 

challenge focuses on the second-dhe lack of ,adequate procedural safeguards. The HCA 

cohten~$ that there is no c~nstitut)onai infinni~ because the HCA has promulgated rules 

gover~itrn how HTCC member~. f\l,'e ~~l~cted fl119 ~9w they are to assess health technologies, the 

HCA provid~s public notice of t\le teqlµ1qlogil;ls to be assess~d by th~ HTCC a!).d the .JUCC 

deliberations themselves are public1 and members of the public may sµl:/mit .com~e1,t.s to the 

HTCC before it repders a final decisic,m. 

The Court agrees wi(h Judge. StmQ tit!(t these procedures are ins·umclent tinder Barry to 

protect from arbitrary agency .d~cisions. For example, th.e H,TCC deci1>ions are not self­

executing; the HCA mus.t d.ecide if and when to implement them, Under RCW 70.14.120(1), the 
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HCA is legally prohibited from iqiplern~pting tin HTCC det~nnination if It con:t]ic~s with an 

applicable federal or state law. Because the JQy decision precludes Jud.iciiil review of HCA'~ 

decision t9 implement the HTQC co:ve~age ~etenµil).atioil, .th~re is absolµtely no mechanism for 

anyone to enforce ·this legal oblig'atio,Q., 

Moreover, Judge Sund contet?,ds that the HTCC :violated RCW 70.14.1 I 0(3), uni;l,er whic}). 

any decision: 

s~all be consistei;it with d~cisiohs macje µn\ier th<;: fed¢ral Medicare program anct' in expert 
treatme11t 1$uideline~, inciu.dirJI~ those from specialty ,Physician ofganizat,l,pns ~nd .Patien~ 
adyqc,!!~Y qtganJzatious! u,i_ile~s t)1~. ~,o¢¢'i.tt:ee <;qiw!µd.es,. ba.~_e.d op -i!~ i'evi~w of the 
systematic assessment, that substantial evidence regarding the satety, efficacy, and cost· 
effectiveness ofth~ technolQ$)1:SJ.1pports a contrary d~termination." · 

This provision is an "applicable" state. statute within the meaning of RCW 70.14.120(1) and 'the 

HCA is legally prohibite~ from imph,menting an HTCC dGc;ision that conflicts with this st~tutoty 

mandate, Ye~, a~ain, under ,!Qy, there is no method for requiring the HCA to comply. 

Judge Sund also aq~ues tha~ the HTCC decision confiicts with RCW 70.l4.100(4)(d), 
' 

under whJch the HCA l'.\'lUSt contract :f9r .t.~r,:hp.plogy a~sessnients th11t; 

.. , (i) Give the greatest y,eig'\lt to the evtde,nce determiried, based on objective indicators, 
to be the most vali.d and ·re(ia,bJe, conslderlpg the nature and source of the evidence, the 
enwiricr1l pharacteristic of the studies or trlals upqn wliich the ~vicience is based1 and ·t:11e 
conili.st~,nqy of th~ optc'Qrpe with coinpf\~?ble studies; ~nd (ii) take ,i.nt.o t1ccount any 
unique impc1cts oftbe teclmology on specific populations based upon factors such as sex, 
cfhnlclty, raci; or 4limbJJity, 

Under this ~ection 9f the law, th~ H.GA ba:;; a sl11tutory o~)i.g~tion to pro:vide tbe specified 

information to the HTCC before tl\e HTCC renders a coverage dec\sion. Again, the HCA,':i 

failure to comply with tlus legal duty'is unreviewable under ,!Qy. 

None of the statutory or regulatory provisions to which the HCA cites would provide a 

way to appeal or chaUenge the HCA'~ QWh actions or inactions. Although the Administrative 

Procedures Act ullows an individual 11dversely affected by an agency notion to appeal to superior 

court, RCW 34.05.570(4), the ,!_Qy court has inttlrpreted RCW 70.14.120(3) to not only insulate 

the HTCC's actions from judicial review but also to insulate the HCA's decision on 
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lmplementation of the HTCC coverage decisions from any judicial review. 'fh!s result conflicts 

with the APA and with (he provision ofJlCW 70.i4.120(4). This Court has found, and the HCA 

has dted, no case Jaw tq s11pport the qqritention th(lt a statute 9enyi,ng any judicial review of an 

agency action meets the procedural safeg.uard mandate of Barry. Fo-)'. t.hese reason:;, th~ Co1,1rt 

concludes that RCW 70.14.120(3), as lnt1;1nJreted by JQy, is an unconslihltional ~elegation of 

administrative ~utbority. 

This ruling does not, however, lead to the pon~hisioi;i tha~ Judge Sµnd is .ilutomaticaily 

entitled to covera1se for SCS under the ;20i2 UMP. The rc,medy for tJ,.e specific CQrisJij:ut,ional 

defept in the I-iTCC law is not to invalidate tho HTCC's decision. lt is, instead, to give Judge 

Sund the judicial revjew that the ~onstitQtion requires to pass the Barry test. Thls Court 

concludes that Judge Sund must demonstrate that the HCA either failed to fultill ·i(s duties under 

RCW 70.14.110(3) and RCW 70.i4.100(4)(d) before implementin~ the HTCC coverage 

de~em1lna~ic:>,n or tl}at (he HCA;s acfi.011 in iriipl~rr,ientirig ·the coverage exclusion was otherwise 

unlawful, arbitrary or capricious. Th~ ~qµrt 1Pc\ke11 no ruih1g OQ tl:iese contentions at this time as 

there are. ~enuine issues of material f!JcJ Jn <:lispu\e on these issµes. 

ORDER 

Bnsed on the foregoing, th.~ Co~rt GRANTS in part and DENIES in part Plaintiffs' 

motion for pat·tl~l suro,mary j ud.grp.e1~t on. brl;laqh of ~011tr11.ct at,:\d regul11tory violations. The Court 

GRANTS Plaintiff.~' motion for partiaj .summ!J.l'~ judgment hqkli11g If.mt. t.h~ HTC.C law i~ 

unconstitutional to the extent it prohibits judicial revii;w oft4e t{CA's d1;Jc;lsion to implement the 

HTCC non-coverage determinatioll, The .Court DENIES the i-ICA's mo·tion for summary 

judgment. 

Dated this 22nd da.y ofOctoq~r1 2013. 

H9no1·able l3eth Andrus 
King County Superior Court 
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