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I. INTRODUCTION

Petitioner Freedom Foundation (“Foundation”) is the Respondent
below. The Foundation is a nonprofit entity which informs public
employees about their legal rights regarding union membership and dues
payment obligations. At issue here are numerous public records requests the
Foundation submitted to Washington agencies for the names, birthdates,
and work email addresses of unionized public employees. The Foundation
requested these records for one, exclusive purpose: to speak to public
employees about their rights. The Foundation asks this Court to reverse the
Court of Appeals’ published decision, as discussed below.

1. ISSUES PRESENTED FOR REVIEW

1. Whether Division Il erred by holding that a public employee may
have a constitutional privacy interest in the PRA disclosure of her name and
birthdate when this Court has held that “an individual has no constitutional
privacy interest in a public record.”

2. Whether Division Il erred by failing to employ rational basis review
of the PRA’s alleged intrusion into alleged constitutional privacy interests.

3. Whether Division Il erred by employing and misapplying the “search
and seizure” test under Article 1 § 7 to the PRA disclosure in this case.

4. Whether Division Il violated the separation of powers by substituting

its judgment for that of the Legislature.
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1. STATEMENT OF THE CASE

The Foundation seeks reversal of the Court of Appeals’ published
opinion in Washington Public Employees Association, et al. v. Washington
State Center for Childhood Deafness and Hearing Loss, et al. (“WPEA”),
No. 49224-5-11 (October 31, 2017) (Appendix at A:1-13), and reinstatement
of the Thurston County Superior Court’s July 29, 2016 Order Denying
Plaintiff Unions” Motions for Permanent Injunction (App. A:14 — A:52).

In April 2016, Freedom Foundation submitted Public Records Act
(“PRA”) requests to various state agencies for the names, birthdates, and
state-issued work email address of state employees in bargaining units
exclusively represented by unions. WPEA, App. A:4. These employees are
not all union members, and none of the information the Foundation
requested would indicate individual employees’ union membership status.
Id. For nearly four years, “[o]ne of the Foundation's central purposes [has
been] to educate public employees... about their constitutional rights to
drop their membership in and payment of fees to public sector unions.”
SEIU Healthcare 775NW v. DSHS, et al., 193 Wn. App. 377, 385-86,
review denied, 186 Wn.2d 1016 (2016). The court below also recognized
this, stating that “the Foundation’s campaign is to inform eligible state
employees that they have a constitutional right to opt-out of paying union

dues.” WPEA, App. A:4. These First Amendment rights for public civil
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service employees are set forth in Abood v. Detroit Bd. of Ed., 431 U.S. 209
(1977), and its progeny.*

For years, the Foundation has conducted this constitutionally-protected
outreach to Individual Providers, Family Childcare providers, Language
Access Providers, public school teachers, and state, county, and municipal
employees. The Foundation’s educational outreach includes written, email,
telephone, social media, and door-to-door communications, in various
combinations. When public employees ask the Foundation to stop
communicating with them, it does. The Foundation does not sell or give
public employee information it obtains through the PRA to any third party
and never uses it for purposes unrelated to its outreach program.

After nearly four years and hundreds of thousands of outreach
communications, no instance of harassment, targeting, identity theft,
compromise of employee data, or any other misconduct has ever occurred.
Ultimately, the Foundation only provides information to public employees
so that they more fully understand their rights and obligations. The choice
to support or leave their union remains entirely with public employees.

In this case, Unions representing several employee bargaining units

! See Chicago Teachers Union, Local No. 1, AFT, AFL-CIO v. Hudson, 475 U.S. 292, 303,
106 S. Ct. 1066 (1986); see also Lehnert v. Ferris Faculty Ass'n, 500 U.S. 507, 521-22,
111 S. Ct. 1950 (1991); see also Janus v. AFSCME, Council 31, 138 S. Ct. 54, 198 L. Ed.
2d 780 (2017) (presenting the question whether Abood should be overturned and public-
sector agency fee arrangements be declared unconstitutional under the First Amendment).
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brought five virtually identical lawsuits to enjoin release of the requested
records pursuant to RCW 42.56.540 in Thurston County Superior Court.
They sued to protect one thing: their dues revenue. The agencies determined
that they would disclose the requested public records absent a court order.

Extensive motions practice ensued. The seven unions argued eight (8)
grounds for preventing the disclosure of employees’ names and
corresponding birthdates, including that such disclosure would violate
employees’ right to privacy under Article 1 § 7 of the Washington
Constitution. WPEA, App. A:3-4, n. 2.

On July 29, 2016, the Superior Court denied the Unions’ Joint Motion
for Permanent Injunction. App. A-14. The Unions appealed to the Court of
Appeals, Division Il (“Division 1I”). On October 31, 2017, Division Il
reversed the Superior Court, holding that Article | 8 7 of the Constitution
exempts public employees’ names and birthdates from disclosure.

IV. ARGUMENT

A. Summary of Argument?

Article 1 8 7 of the Washington Constitution does not, and cannot,

2 Division 11 based its decision entirely upon the Article | § 7 and declined to address the
unions’ several statutory exemption arguments. Assuming that the court adhered to the
doctrine of constitutional avoidance, Petitioners believe that Division 11 agreed with the
Superior Court that each of the Unions’ statutory arguments lacked merit. See Tunstall v.
Bergeson, 141 Wn.2d 201, 210, 5 P.3d 691 (2000); Sinear v. Daily Journal-American, 97
Whn.2d 148, 152, 641 P.2d 1180 (1982); see also Kershaw Sunnyside Ranches, Inc. v.
Yakima Interurban Lines Ass’n, 156 Wn.2 253, 277 n. 19 (2006).
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prevent the PRA disclosure of public records containing public employees’
names and birthdates. This Court has unambiguously held that “an
individual has no constitutional privacy interest in a public record.” Nissen
v. Pierce Cty., 183 Wn.2d 863, 883, 357 P.3d 45 (2015) (emphasis in
original). Though categorical, this holding in Nissen is unremarkable
because it reaffirms a basic constitutional principle: Article | § 7 protects
“those privacy interests which citizens of this state have held, and should be
entitled to hold, safe from governmental trespass.” State v. Myrick, 102
Wn.2d 506, 511, 688 P.2d 151, 154 (1984) (emphasis added), abrogated on
other grounds by Brendlin v. California, 551 U.S. 249, 127 S.Ct. 2400
(2007). Article 1 § 7 protects the right to nondisclosure of intimate, personal
information to the government. See O'Hartigan v. Dep't of Pers., 118
Whn.2d 111, 117-20, 821 P.2d 44 (1991); see also Peninsula Counseling Ctr.
v. Rahm, 105 Wn.2d 929, 934, 719 P.2d 926, 928 (1986) (“[individuals]
should also be protected from disclosure of certain personal matters to the
government.”). Here, the requested records are concededly public records
and within the possession of the government. Their disclosure cannot,
therefore, implicate constitutional privacy interests. Division II’s opinion
disregarded this rudimentary principle and created a novel, potentially
boundless, constitutional privacy right. WPEA, App. A:7.

Even if Article | § 7 could stretch to fit these facts, this Court’s decisions
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would allow disclosure under rational basis review. Ino Ino, Inc. v. City of
Bellevue, 132 Wn. 2d 103, 124, 937 P.2d 154, 167, amended, 943 P.2d 1358
(1997). Division 1l failed to mention or analyze any tier of scrutiny.

Instead, Division Il chose to employ the test from search and seizure
cases, and then misstated and misapplied it. WPEA, App. A:7. First, the
court bypassed the mandatory inquiry into whether history supports the
conclusion that the contested information constitutes “private affairs.” If it
had, it would have ended the analysis, concluding that names and birthdates
are not protected “private affairs.” Division Il instead proceeded to decide
that names and birthdates are sensitive, personal, private affairs an
individual is entitled to hold under Article 1 § 7, based entirely on
unfounded, speculative fears about identity theft. It was wrong. Then,
Division Il held that the PRA permitted disclosure, but was not a sufficient-
enough “authority of law” to justify disclosure. WPEA, App. A:10.

Division II’s expansive revision of constitutional law violated this
Court’s precedents and the separation of powers. The opinion below was a
policy-making exercise, and thus an unconstitutional invasion of the policy-
making prerogatives of the Legislature and the People.

B. Division Il should be reversed because its decision below
directly conflicts with the Supreme Court’s decision in Nissen.

Division II’s holding that public employees can have a constitutional
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privacy interest in a public record directly conflicts with this Court’s
holding in Nissen, 183 Wn.2d at 883, that “an individual has no
constitutional privacy interest in a public record[.]” Nissen, 183 Wn.2d at
883 (emphasis in original) (citing Nixon v. Adm'r of Gen. Servs., 433 U.S.
425,457 (1977)). As with any precedent, context is critical. Below, Division
I profoundly misread Nissen. The unions applaud this misreading.

Just like this case, Nissen concerned a request for public records. Nissen,
163 Wn.2d at 882-883. There, the public records sought were text messages
located on a Pierce County public official’s personal cell phone. Id. at 896-
70. Pierce County argued that if the same text messages were located on a
government-issued phone, the PRA would certainly mandate their
disclosure; but since the records were housed on a public employee’s private
cell phone, the County could evade the PRA’s disclosure requirements. Id.
at 875 n. 5. The Nissen Court rejected that argument, holding that:

records an agency employee prepares, owns, uses, or retains on a

private cell phone within the scope of employment can be a public

record if they also meet the other requirements of RCW
42.56.010(3).

Id. at 877.
The Nissen Court also rejected the County’s argument that Article I § 7

categorically prohibited an agency from obtaining public records on a

public employee’s private device, but acknowledged that the public’s right
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to PRA disclosure “does not extinguish an individual's constitutional rights
in private information.” Id. at 884. Critically, the Court stated exactly where
a public employee’s constitutional privacy right existed:
Because an individual has no constitutional privacy interest in a
public record, Lindquist's challenge is necessarily grounded in the
constitutional rights he has in personal information comingled with
those public records.
Id. at 883 (emphasis added); see also West v. Vermillion, 196 Wn. App. 627,
637-39, 384 P.3d 634, 638 (2016), review denied, 187 Wn.2d 1024, 390
P.3d 339 (2017) (referring repeatedly to the above-emphasized language
from Nissen as a holding with binding effect).® In other words, the PRA
does not greenlight governmental invasions of purely personal data that
happens to be commingled with public records housed on private devices.
Individuals retain a constitutional privacy interest in that type of
information. Nissen, 163 Wn.2d at 883. To navigate (and expose) the sham
dilemma Pierce County constructed, the Nissen Court deftly held that

agencies could satisfy the PRA’s search requirements by having employees

search those devices, in good-faith, for public records. Id. at 884-85.

3 Contrary to Division 11’s remark, this sentence is not dicta. WPEA, App. A:9. It factored
prominently and critically in Nissen’s analysis and ultimate resolution. Moreover, Division
I knows it is not dicta. In 2016, Division Il repeatedly referred to this sentence as a holding
with binding, precedential effect. West, 196 Wn. App. at 637-42 (“In Nissen, the court held
that an individual has no constitutional privacy interestin a public record... [T]he language
of the Nissen holding is not limited to the constitutional principles explicitly expressed by
the Nissen court... Nissen interpreted the same statute at issue here, under similar facts,
and citing to Nixon, held that under Washington's PRA, an individual has no constitutional
privacy interest in a public record.”) (emphasis added).
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Nissen’s holding that “an individual has no constitutional privacy
interest in a public record” is the law, and it is correct. Neither sweeping,
notable, nor remarkable, it merely expresses a basic constitutional principle
— that Article | 8 7 protects individuals from being forced to disclose
intimate personal information to the government. Once the government
possesses information, and it is a public record, an individual can no longer
assert a constitutional privacy interest in that information. Statutory privacy
protections are available when applicable (none are here), see RCW
42.56.230(3); RCW 42.56.050, but not a constitutional right to privacy.
Nixon, upon which Nissen relies, took this constitutional rudiment for
granted. 433 U.S. at 459 (“And, of course, appellant cannot assert any
privacy claim as to the documents and tape recordings that he has already
disclosed to the public.”). Thus, when Division Il stated that “Nissen offers
no comment on the extent to which article I, § 7 creates an expectation of
privacy to information contained within public records[,]” it erred.

Indeed, the constitutional claim against disclosure is far weaker here
than it was even in Nissen and West, where it was rejected. Here, no one
disputes that the requested public employee names and birthdates are public
records under RCW 42.56.010(3) within the possession of government
agencies. Here, the requested public records are not commingled with

purely-private information on a private device, which is the lone
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circumstance wherein Article 1 § 7 may affect PRA disclosure. While
Lindquist in Nissen might have retained some constitutional privacy interest
in preventing the government from obtaining purely-personal, non-public
information on his private cell phone, no individual can claim a
constitutional privacy interest in the requested information, here.

Nissen settled this question. The Superior Court understood this. App.
A:21 Division Il did not. This Court should reverse and reinstate the
Superior Court’s Judgment.

C. Even if Article 1 8 7 could apply to disclosure of public records
under the PRA, disclosure is proper because it easily withstands
rational basis scrutiny.

Even if Article 1 8 7 could apply to the disclosure of public records
under the PRA, disclosure here is proper because the PRA’s mandate to
disclose public records easily satisfies rational basis scrutiny. Ino Ino v. City
of Bellevue, 132 Wn. 2d 103, 124, 937 P.2d 154, amended, 943 P.2d 1358
(1997). Outside the context of government searches and seizures, the courts
have “recognized two types of interests protected by the right to privacy:
the right to autonomous decisionmaking and the right to nondisclosure of
intimate personal information, or confidentiality. In questions involving the
latter right, the state constitution offers no greater protection than the federal

constitution, which requires only application of a rational basis test.” Id. at

124. The interest in nondisclosure is the only Article | § 7 right that remotely
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resembles the circumstances in this case.* “Autonomous decisionmaking”
and search and seizure protections simply do not fit these facts. Ino Ino — a
decision Division Il ignored — refused to apply Article 1 8 7’°s “search and
seizure’ precedents to a question of nondisclosure of intimate personal
information. Id. at 124. Indeed, any supposed infringement of Article 1 § 7°s
right to nondisclosure may be justified under rational basis review. Id.;
O’Hartigan, 118 Wn.2d at 118; Peninsula Counseling, 105 Wn.2d at 935;
In re Det. of Campbell, 986 P.2d at 778 (“right to nondisclosure of intimate
personal information by the State is not a fundamental right and is subject
to diminishment when there is a legitimate state interest at stake.”). “The
rational basis test requires that a regulation be carefully tailored to meet a
legitimate governmental goal.” Ino Ino, 132 Wn.2d at 124.

Importantly, this Court has permitted disclosure of names and birthdates
under rational basis review. Both Ino Ino and Peninsula Counseling
specifically addressed the disclosure of names and birthdates requested for

the purpose of verifying the identities of the disclosing individuals. Ino Ino,

4 See O'Hartigan v. Dep't of Pers., 118 Wn.2d 111, 116, 821 P.2d 44 (1991) (personal
information disclosed to government during mandatory pre-employment polygraph test);
see also Peninsula Counseling Ctr. v. Rahm, 105 Wn.2d 929, 932, 719 P.2d 926 (1986)
(requirement that health centers report personal information including patient names,
birthdates, mental health diagnoses to state); see also Bedford v. Sugarman, 112 Wn.2d
500, 512, 772 P.2d 486 (1989) (state program requiring indigent alcoholics and drug
addicts to move into designated shelters in order to receive benefits); see also In re Det. of
Campbell, 986 P.2d 771, 778 (1999) (sex offender claiming court’s refusal to seal his case
infringed his constitutional right to privacy).
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132 Wn. 2d at 124-125; Peninsula Counseling, 105 Wn. 2d at 931-932. In
both cases, this Court allowed disclosure and affirmed that identifying
individuals was a legitimate state interest.

Similarly, here, disclosure pursuant to the PRA must only survive
rational basis scrutiny. This Court knows and has repeatedly acknowledged
the legitimate — if not compelling — state interest at the heart of the PRA.®
Moreover, the PRA is not a blunt object but a well-crafted compromise that
balances the need for maximal government transparency against needed
protections for highly sensitive, personal information.® Without the ability
to identify and disambiguate public employees, the purpose of the PRA is
grievously undermined. See Memorandum of Amici Curiae in Support of
Petition for Review. Moreover, the Legislature, which constantly alters the
PRA, has deliberately never exempted public employees’ names and
corresponding birthdates from disclosure. See RCW 42.56.250(4)

(exempting the birthdates of certain individuals but never public

5> “The stated purpose of the Public Records Act is nothing less than the preservation of the
most central tenets of representative government, namely, the sovereignty of the people
and the accountability to the people of public officials and institutions. PAWS 11. v. Univ.
of Wa., 125 Wn.2d 243, 251, 884 P.2d 592 (1994). “[T]he core policy underpinning the
PRA... [is] the public's right to a transparent government.” Nissen, 183 Wn.2d at 876.

6 See, e.g., RCW 42.56.050 (defining the right to privacy protected by the PRA, discussed
above); RCW 42.56.230(3) (exempting personal information maintained in state-employee
files to the extent that disclosure would violate an employee’s statutory right to privacy
defined in 42.56.050.); RCW 42.56.240 (exempting investigative records where disclosure
would violate a person’s statutory right to privacy defined in 42.56.050); RCW 42.56.250
(exempting the birthdates of dependents’ of public employees, but not exempting the
birthdates of public employees).
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employees).” In this case, PRA disclosure of public employee names and
birthdates obviously satisfies rational basis review.

D. Even if search and seizure case law applied to disclosure by the
government of public records, Division Il misapplied the test
and reached the wrong conclusion.

Instead of applying Ino Ino’s rational basis test to the PRA disclosure in
question here, Division 1l misapplied the test for a constitutional inventory
search in State v. Puapuaga. 164 Wn.2d 515, 192 P.3d 360 (2008).
Puapuaga is inapplicable and never should have been consulted here
because this Court evaluates government searches and compelled
disclosures under different standards. Ino Ino, 132 Wn. 2d at 124. Yet,
Division Il compounded its error by wrongly reciting and applying the

wrong test. Even if Puapuaga applied, disclosure would be appropriate.

1. Division Il ignored the first, mandatory prong of the
Puapuaga test that would have resolved the matter.

Division Il misapplied Puapuagu, in part because it misstated the test in
2016. SEIU Local 925 v. Freedom Found., 197 Wn. App. 203, 222, 389
P.3d 641 (2016). While it reached the right result in that case, it misstated
Puapuaga’s test for determining “private affairs:”

If historical analysis does not show an interest is protected under
article 1, section 7, we consider whether the expectation of privacy

7 See In re Detention of Williams, 147 Wn.2d 476, 491, 55 P.3d 597 (2002) (“Under
expressio unius est exclusio alterius... to express one thing in a statute implies the
exclusion of the other. Omissions are deemed to be exclusions.”
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is one that a citizen of this State is entitled to hold. Puapuaga, 164
Whn.2d at 522.

Id. But that is not what Puapuaga said. Stated correctly, this Court in
Puapuaga actually stated:
If history does not show whether the interest is one entitled to
protection under article I, section 7, we then ask whether the
expectation is one that a citizen of this state is entitled to hold.
Puapuaga, 164 Wn.2d at 522 (emphasis added); see also State v. Surge, 160
Wash. 2d 65, 72, 156 P.3d 208, 211 (2007) (same); State v. McKinney, 148
Wn. 2d 20, 60 P.3d 46, (2002)). In other words, Puapuaga held that the
historical analysis is a mandatory first step and if it concludes that the
asserted privacy interest is clearly unprotected, the Court should end the
inquiry. If history clearly settles the matter, as it did in Puapuaga and does
here, courts should go no further. Here, Division Il recognized that the
unions presented no historical evidence of protection, and chose to skip that
question, too. As in Puapuaga, Division Il should have conducted the
historical inquiry, which would have led it to a different outcome.
McKinney, upon which Puapuaga relied, provides another strong
example of the proper application of the “private affairs” test. 148 Wn. 2d
20 (2002). In McKinney, criminal defendants argued that when the
government researched their vehicle registration and licensing information

in state records, it violated their right to privacy under Article 1 8 7.
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However, the Court found that the information contained in the records was
not protected because it lacked any historically-grounded privacy interest.
Id.8 The Court’s historical inquiry in McKinney convinced it that the
licensing information was public and non-private. Id. at 27-29. Specifically,
the Court examined legislative history to determine that the State had been
collecting licensing and traffic infraction records and identifying
information — and making it public — since 1915. Id.

Applying McKinney’s rationale here, public employee names and
birthdates have been publicly available at least since 1973, when the people
adopted the PRA.® Indeed, others’ birthdates have been exempted from
disclosure under the PRA, but not public employees’ birthdates. RCW
42.56.250(4). The publicly-available Voter Registry lists the names,
birthdates, and addresses, inter alia, of every Washington voter.20 In this
case, history shows that names and birthdates are not private affairs.

2. Names and birthdates are not private affairs an
individual is entitled to hold under Article | § 7.

8 McKinney also concluded that the nature and extent of the information that may be
obtained because of the government conduct at issue was not highly personal and exposure
to the state was voluntary. Id.

® Amici thoroughly analyze the history of birthdate disclosure. Memorandum of Amici
Curiae in Support of Petition for Review at 3-4. Additionally, respondents admit that there
is no historical protection for the information at issue. Answer to Amicus Curiae at 5.

10 See RCW 29A.08.710. The statewide voter registration database is available upon
request. See https://www.sos.wa.gov/elections/vrdb/extract-requests.aspx. Searchable
versions are readily found online, enabling anyone to look up the DOB of any state voter.
See, e.g., www.soundpolitics.com/voterlookup.html.
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Supposing history failed to clearly establish that names and birthdates
are not “private affairs,” they are qualitatively not “private affairs” under
Article | 8 7. To start, names and corresponding birthdates have been a
matter of public record since time immemorial.*!

SEIU 925, upon which Division Il relied, included several examples of
recognized constitutional private affairs: one’s location and co-guests at a
hotel, patient names and mental health diagnoses, trade secrets, personal
financial data, and sexual matters. WPEA, App. A:8. Clearly, names and
birthdates are not in that category.*?

In McKinney, this Court considered the disclosure [to the government]
of individuals’ names and birthdates located in other government records,
and concluded that those facts were merely descriptive, not intimately
personal. 148 Wn.2d at 30. Additionally, while the objecting drivers
claimed that access to the information may allow for the discovery of other

truly sensitive information, the Court was unpersuaded, citing the lack of

11 HL Brumberg, D Dozor, and SG Golombek, History of the birth certificate: from
inception to the future of electronic data, 32 J. Perinatology 407-11 (2012), available at
https://www.nature.com/articles/jp20123.pdf.

12 These categories of private information are analogous to those protected by the PRA’s
statutory right to privacy, which only recognizes privacy rights in information “fairly
comparable to those shown in the Restatement [(Second) of Torts].” Predisik v. Spokane
Sch. Dist. No. 81, 182 Wn.2d 896, 905, 346 P.3d 737 (2015). Of course, names, birthdates,
and even addresses are not the type of facts protected by the PRA’s right to privacy. See
King Cty. v. Sheehan, 114 Wn. App. 325, 343, 57 P.3d 307 (2002) (“[T]here is no liability
for giving publicity to facts about the plaintiff's life that are matters of public record, such
as the date of his birth.”) (emphasis added).

PETITIONER’S SUPPLEMENTAL BRIEF— 16
No. 95262-1


https://www.nature.com/articles/jp20123.pdf

any actual evidence suggesting that the disclosed records “track[ed]
intimate details about a person’s activities and associations.” Id. at 148 n. 2.
Similarly, here, names and birthdates are descriptive and non-personal.

Moreover, Division II’s baseless conclusion that introducing names and
birthdates to the public domain “would potentially [] subject [public
employees] to an ongoing risk of identity theft and other harms from the
disclosure, such as their personal addresses and personal telephone
numbers” is the entirely speculative, linkage-based reasoning this Court
rejected in McKinney. First, public employees’ names and birthdates have
been in the public domain for decades and continue to be there, today. See
n. 10, supra. And no evidence establishes that identity theft results from the
PRA disclosure of public employee names and birthdates. None exists.*3

3. The PRA is a justifying “authority of law.”

Supposing PRA disclosure of names and birthdates intrudes into
protected private affairs, the PRA is an “authority of law” that would justify
the intrusion. Const. art. I § 7. Division Il acknowledged that no court has

addressed if the PRA would justify an intrusion into a constitutionally

13 Similarly, Division II’s assertion that PRA disclosure of public employees’ birthdates
would be involuntary rings hollow. WPEA, App. A:8. Every public employee subject to
the instant request has accepted or maintained public employment after 1973, when the
PRA made their names and birthdates disclosable. This is just like McKinney, where the
Court observed that drivers are generally aware of laws mandating disclosure of their
licensing information, and that they still voluntarily chose to drive. 148 Wn.2d at 30-31.
Thus, under Puapuaga and McKinney, disclosure is appropriate here on that basis, too.
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protected privacy interest. WPEA, App. A:10. Perhaps the silence on this
question can be traced back to the case Division Il cites for the “justify”
requirement, SEIU 925. WPEA, App. A:7. In that case Division Il errantly
applied the constitutional search requirements to a case involving “the right
to nondisclosure of intimate personal information.” 197 Wn. App. at 222.
Thus, the requirement that an authority of law justify the intrusion entered
nondisclosure case law. This was error. Notably, SEIU 925 cites Puapuagu,
which cites Surge, the latter two of which are search cases. Division II’s
need to create a new standard was precipitated by its own prior error.
Division Il held that the PRA might allow disclosure, but it did not
justify it. WPEA, App. A:10. This, too, was error. It is well established that
a constitutionally enacted statute constitutes “authority of law.” State v.
Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986); Matter of Maxfield, 133
Wn.2d 332, 945 P.2d 196 (1997). The PRA is a constitutionally enacted
statute, making it an “authority of law” as sufficient as any valid warrant.
Moreover, even under the heightened standard Division Il created
below, the PRA justifies disclosure. It is a mandate — not a begrudging
allowance — for the disclosure of public records which safeguards our
democratic form of government. See n. 6, supra. Contrary to Division II’s
unsupported conclusion otherwise, see WPEA, App. A:1l, the PRA’s

purpose is unquestionably served by disclosure here. As stated above, the
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ability to identify and disambiguate public employees is the PRA’s most
elementary civic accountability tool. See Memorandum of Amici Curiae in
Support of Petition for Review. Moreover, we may presume that the
Legislature’s repeated refusals to exempt public employee names and
birthdates from the PRA’s disclosure mandate demonstrate its judgment
that disclosure of that data is essential to accomplishing the PRA’s
purposes. The PRA is obviously a justifying “authority of law.”

Division Il erred by applying the Puapuaga test, here. Yet, if it had done
so correctly, it still would have rejected the Unions’ Article | § 7
argument. 4

E. The Unions fail to satisfy the required injunction standards.

The Unions cannot meet any of the required injunction standards.®

They cannot articulate any clear legal right or applicable exemption, and

14 Division I1’s enterprising foray through the misapplication of the incorrect Article | § 7
analysis, accompanied by conjectures about speculative harms and unsupported
characterizations of law and fact, exhibit a court “roaming at large in the constitutional
field.” Bedford, 112 Wn.2d at 508. The constitutional right to privacy tempts courts to exert
a “boundless power” that intrudes upon the prerogatives of the policy-making branches of
government. Id. This is why strict adherence to precise, established tests is imperative.
Lower courts may not simply overhaul well-settled constitutional law ( or any law) to yield
their preferred policy results. When they do so, they violate the separation of powers.
Division Il did so here.

15 To obtain a permanent injunction, a party must show “(1) a clear legal or equitable right,
(2) awell-grounded fear of immediate invasion of that right, and (3) that the act complained
of will result in actual and substantial injury.” SEIU Healthcare 775NW, 193 Wn. App. at
393. Under the PRA, the party seeking an injunction “must show that “(1) the record in
question specifically pertains to that party, (2) an exemption applies, and (3) the disclosure
would not be in the public interest and would substantially and irreparably harm that party
or a vital government function.” 1d. at 392.
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therefore cannot claim a risk of immediate invasion of those rights.

Finally, Division Il did not suggest that disclosure of public employees’
names and birthdates to the Foundation would result in any of its
speculative harms. That is because the Foundation has for years engaged in
educational outreach to public employees, facilitated by public records
requests, without a single instance of harassment, data vulnerability,
identity theft, or any other negative result. CP 3393-3394. Thus, disclosure
in this case would result in no actual, substantial, or irreparable injury.

V. CONCLUSION

This Court should reverse the Court of Appeals, reinstate the Superior

Court’s decision, and award costs on appeal to the Foundation.

RESPECTFULLY SUBMITTED on April 6, 2018.

DAv. /MS/. DEWHIRST, WSBA #48229
H AH S. SELLS, WSBA #52692

P.O. Box 552, Olympia, WA 98507

p. 360.956.3482 | f. 360.352.1874

ddewhirst@freedomfoundation.com
hsells@freedomfoundation.com

Counsel for Petitioner Freedom Foundation

PETITIONER’S SUPPLEMENTAL BRIEF — 20
No. 95262-1


mailto:ddewhirst@freedomfoundation.com
mailto:hsells@freedomfoundation.com

DECLARATION OF SERVICE

I certify under penalty of perjury under the laws of the State of Washington
that on April 6, 2018, | electronically filed with the Court the foregoing
document and appendix and served the same by email upon the following:

Kristen Kussmann Morgan Damerow
Douglas Drachler McKee & Gilbrough LLP Ohad M. Lowy

1904 Third Ave., Suite 1030
Seattle, WA 98101
kkussmann@qwestoffice.net
pdrachler@qwestoffice.net
khayden@qwestoffice.net

Kristina Detwiler
Margaret Burnham

Law Offices of Robblee Detwiler & Black

2101 Fourth Avenue, Suite 1000
Seattle, WA 98121

kdetwiler@unionattorneysnw.com
mburnham@unionattorneysnw.com

ycolque@unionattorneysnw.com

Dmitri Iglitzin
Jennifer Woodward
Schwerin Campbell Barnard
Iglitzin & Lavitt LLP

18 West Mercer Street, Suite 400

Seattle, WA 98119
Iglitzin@workerlaw.com
woodward@workerlaw.com
ewan@workerlaw.com

Edward Earl Younglove 1ll
Younglove & Coker PLLC
Edy@ylclaw.com
Angie@ylclaw.com

Attorneys for Appellant/Plaintiff

Andrew Logerwell
Jane Rockwell
Office of Attorney General
Office of the Attorney General
1125 Washington Street SE
Olympia, WA 98501
MorganD @atg.wa.gov
Ohad1@atg.wa.gov
StaceyM @atg.wa.gov
JamieM@atg.wa.gov
LPDarbitration@atg.wa.gov

Attorneys for State Respondents

Kathy Barnard
Marie Duarte
Schwerin Campbell Barnard
Iglitzin & Lavitt LLP
18 West Mercer Street, Suite 400
Seattle, WA 98119

barnard@workerlaw.com
duarte@workerlaw.com
owens@workerlaw.com

Attorneys for Appellant/Plaintiff

Dated: April 6, 2018 at Olympia, Washington.

Kirsten Nelsen

DECLARATION OF SERVICE — 1
No. 95262-1



No. 95262-1

SUPREME COURT OF THE STATE OF WASHINGTON

No. 49224-5-11
COURT OF APPEALS, DIVISION Il
OF THE STATE OF WASHINGTON

WASHINGTON PUBLIC EMPLOYEES ASSOCIATION,
UFCW LOCAL 365, et al.,
Respondents/Plaintiffs,

V.

STATE OF WASHINGTON, et al.,
Respondents/Defendants,

and

FREEDOM FOUNDATION,
Petitioner/Respondent/Defendant.

APPENDIX TO SUPPLEMENTAL BRIEF
OF PETITIONER FREEDOM FOUNDATION

David M.S. Dewhirst, wsBA #48229
Hannah S Sells, wsBA #52692
P.O. Box 552, Olympia, WA 98507
p. 360.956.3482 | f. 360.352.1874
DDewhirst@freedomfoundation.com
HSells@freedomfoundation.com

Attorneys for Petitioner Freedom Foundation



APPENDIX PAGE DESCRIPTION
NUMBERS

App. A:1-13 Published Opinion by Division Il of the Court
of Appeals in Washington Public Employees
Association, UFCW Local 365, et al. v.
Washington State Center for Childhood
Deafness & Hearing Loss, et al., No. 49224-
5-11, (Oct. 31, 2017)

App. A:14-52 Thurston County Superior Court July 29,

2016 Order Denying Plaintiffs’ Motion for
Permanent Injunction

RESPECTFULLY SUBMITTED on April 6, 2018.

el

David M<S. Dewhirst, wsBA #48229
anah S Sells, wsBA #52692
.0. Box 552, Olympia, WA 98507
p. 360.956.3482 | f. 360.352.1874
DDewhirst@freedomfoundation.com
HSells@freedomfoundation.com

Counsel for Petitioner Freedom Foundation




Filed
Washington State
Court of Appeals

Division Two

IN THE COURT OF APPEALS OF THE STATE OF WASHING $&er 31, 2017

DIVISION 11

WASHINGTON PUBLIC EMPLOYEES
ASSOCIATION, UFCW LOCAL 365, a labor
organization, and PROFESSIONAL &
TECHNICAL EMPLOYEES LOCAL 17, a
labor organization,

Petitioners,
V.
WASHINGTON STATE CENTER FOR
CHILDHOOD DEAFNESS & HEARING
LOSS, and EVERGREEN FREEDOM
FOUNDATION d/b/a FREEDOM
FOUNDATION, et al.

Respondents.

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL 76, a
labor organization, and UNITED
ASSOCIATION, LOCAL 32, a labor
organization,

Petitioners,,
V.
STATE OF WASHINGTON, WASHINGTON
STATE DEPARTMENT OF LABOR &
INDUSTRIES, and EVERGREEN FREEDOM
FOUNDATION d/b/a FREEDOM
FOUNDATION,

Respondents.

No. 49224-5-11

PUBLISHED OPINION

No. 49230-0-11

APPENDIX TO PETITIONER'S SUPPLEMENTAL BRIEF A:001



No. 49224-5-11

TEAMSTERS LOCAL UNION NO. 117, a No. 49234-2-11
labor organization,

Petitioner,
V.

STATE OF WASHINGTON; CHRISTOPHER
LIU, in his capacity as DIRECTOR,
DEPARTMENT OF ENTERPRISE
SERVICES; DICK MORGAN, in his capacity
as SECRETARY, DEPARTMENT OF
CORRECTIONS; and EVERGREEN
FREEDOM FOUNDATION d/b/a FREEDOM
FOUNDATION,

Respondents.

SERVICE EMPLOYEES INTERNATIONAL No. 49235-1-11
UNION HEALTHCARE 1199NW, a labor
organization,

Petitioner,
V.

STATE OF WASHINGTON; DEPARTMENT
OF SOCIAL AND HEALTH SERVICES, an
agency of the State of Washington;
DEPARTMENT OF HEALTH, an agency of
the State of Washington; and EVERGREEN
FREEDOM FOUNDATION d/b/a FREEDOM
FOUNDATION, an organization,
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WASHINGTON FEDERATION OF STATE No. 49248-2-I1
EMPLOYEES,
Petitioner,
V.

STATE OF WASHINGTON; et al; and THE
EVERGREEN FREEDOM FOUNDATION
d/b/a FREEDOM FOUNDATION,

Respondents.

SUTTON, J. — We are asked to determine whether the right to privacy guaranteed in
Washington Constitution article I, section 7 protects state employees’ full names associated with
their corresponding birthdates from public disclosure.  Several unions representing state
employees! appeal the superior court’s order denying their motions for a permanent injunction
preventing the state agencies from disclosing information about their employees in response to a
public records request by the Freedom Foundation.

We hold that article I, section 7 protects from public disclosure state employees’ full names
associated with their corresponding birthdates. Based on our holding, the trial court erred by
denying the unions’ motions for a permanent injunction preventing the release of the state

employees’ names associated with their corresponding birthdates.?

1 The unions representing those state employees are: Teamsters Local Union No. 117; Washington
Public Employees Association, UFCW Local 365; Professional & Technical Employees Local 17;
Washington Federation of State Employees; International Brotherhood of Electrical Workers,
Local 76; United Association, Local 32; and Service Employees International Union Healthcare
1199NW (collectively referred to as the “unions™).

2 The unions also argue seven other grounds for preventing the disclosure of employees’ names

and corresponding birthdates: (1) RCW 42.56.230(3)—invasion of privacy under the Public
Records Act (PRA); (2) RCW 42.56.070(8)—commercial purposes exemption under the PRA; (3)

3
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FACTS

The Freedom Foundation (Foundation) is a non-profit political organization. One aspect
of the Foundation’s campaign is its worker education project to inform eligible state employees
that they have a constitutional right to opt-out of paying union dues. In 2016, to further its project,
the Foundation sent Public Records Act (PRA), ch. 42.56 RCW, requests to various state agencies®
requesting disclosure of union represented employees’ full names, birthdates, and work email
addresses.

The agencies reviewed the Foundation’s PRA requests, determined that all the requested
records were disclosable and indicated that, absent a court order, they intended to release the
requested records including the employees’ full names associated with their corresponding
birthdates and the employees’ work email addresses.

The unions filed motions for temporary and permanent injunctions to prevent the disclosure
of the requested records. The superior court granted the motions for a temporary injunction to
prevent the agencies from disclosing most of the requested records. After a hearing on the motions
for a permanent injunction, the superior court concluded that no exemptions under the PRA applied

to the requested records and it denied the motions for a permanent injunction.

RCW 42.56.230(7)—personal information proving age under the PRA; (4) RCW 42.56.250—
PRA exception for criminal justice agencies; (5) article I, section 5 of the Washington
Constitution—freedom of association; (6) unfair labor practices; and (7) misuse of state resources.
Because we reverse the trial court’s order based on article I, section 7, we do not address the
unions’ remaining arguments.

% For clarity, we refer to the individual agencies collectively as “agencies” unless an agency is
specifically identified.
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The unions appealed and filed an emergency motion for a stay with this court. A
commissioner of this court granted the motion for a stay only as to the state employees’ full names
associated with their corresponding birthdates.

ANALYSIS
I. PRA INJUNCTIONS—LEGAL PRINCIPLES

We review challenges to an agency action under the PRA de novo. RCW 42.56.550(3);
Resident Action Council v. Seattle Hous. Auth., 177 Wn.2d 417, 428, 327 P.3d 600 (2013). “Where
the record consists only of affidavits, memoranda of law, and other documentary evidence, an
appellate court stands in the same position as the trial court in reviewing agency action challenged
under the PRA.” Robbins, Geller, Rudman & Dowd, LLP v. Office of the Attorney Gen., 179 Wn.
App. 711, 719-20, 328 P.3d 905 (2014).

The PRA mandates the broad disclosure of public records. Resident Action Council, 177
Wn.2d at 431. RCW 42.56.030 expressly requires that the PRA be “liberally construed and its
exemptions narrowly construed . . . to assure that the public interest will be fully protected.” When
evaluating a PRA claim, we must “take into account the policy of [the PRA] that free and open
examination of public records is in the public interest, even though such examination may cause
inconvenience or embarrassment to public officials or others.” RCW 42.56.550(3).

Under RCW 42.56.070(1), a government agency must disclose public records upon request
unless a specific exemption in the PRA applies or some other statute applies that exempts or
prohibits disclosure of specific information or records. Ameriquest Mortg. Co. v. Office of the
Attorney Gen., 177 Wn.2d 467, 485-86, 300 P.3d 799 (2013). RCW 42.56.540 allows one to seek

an injunction to prevent the disclosure of public records under the PRA. RCW 42.56.540 states:

5
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The examination of any specific public record may be enjoined if, upon
motion and affidavit by an agency or its representative or a person who is named in

the record or to whom the record specifically pertains, the superior court . . . finds

that such examination would clearly not be in the public interest and would

substantially and irreparably damage any person, or would substantially and

irreparably damage vital government functions.
Thus, for a person named in a record to obtain an injunction preventing disclosure of public records
under the PRA, the person must show that (1) the record in question specifically pertains to that
person, (2) an exemption applies, (3) the disclosure would not be in the public interest, and (4)
disclosure would substantially and irreparably harm that party or a vital government function.
Ameriquest, 177 Wn.2d at 487.

In addition to the requirements in RCW 42.56.540, a party generally must establish three
common law requirements to obtain permanent injunctive relief: (1) a clear legal or equitable right,
(2) a well-grounded fear of immediate invasion of that right, and (3) that the act complained of
will result in actual and substantial injury. Huff v. Wyman, 184 Wn.2d 643, 651, 361 P.3d 727
(2015). As we recently recognized:

It is unclear how these [common law] requirements relate to the injunction

requirements of RCW 42.56.540, and no case has applied these general

requirements in a RCW 42.56.540 case. However, the first two requirements for a

permanent injunction relate to the existence of an exemption and the third

requirement is consistent with a similar requirement in RCW 42.56.540.

Service Employees International Union (SEIU) Healthcare 775NW v. Dep’t of Soc. & Health
Servs., 193 Wn. App. 377, 393, 377 P.3d 214, review denied, 186 Wn.2d 1016 (2016). We review

orders on injunctions under the PRA de novo. Robbins, 179 Wn. App. at 720.
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I1. CONSTITUTIONAL EXEMPTION

The state constitution may exempt certain records from production because it supersedes
contrary statutory laws. White v. Clark County, 188 Wn. App. 622, 631, 354 P.3d 38 (2015),
review denied, 185 Wn.2d 1009 (2016). Article I, section 7 provides that “[n]o person shall be
disturbed in his private affairs, or his home invaded, without authority of law.” CONST. art. 1 § 7.
We recently addressed the application of article I, section 7 to the PRA in SEIU Local 925 v.
Freedom Foundation. We explained,

Interpreting and applying article 1, section 7 requires a two-part analysis.

The first step requires determining whether the State unreasonably intruded into a

person’s private affairs. If a person’s private affairs are not disturbed, our analysis

ends and there is no article I, section 7 violation. If, however, a private affair has

been disturbed, the second step is to determine whether authority of law, such as a

valid warrant, justifies the intrusion.

197 Wn. App. 203, 222, 389 P.3d 641 (2016) (internal citations and quotation marks omitted).
The person challenging disclosure bears the burden of demonstrating the disturbance to his or her
private affairs. SEIU 925, 197 Wn. App. at 223.

Private affairs are determined by considering either (1) the historical treatment of the
interest asserted, or (2) whether the expectation of privacy is one that a citizen of this State is
entitled to hold. SEIU 925, 197 Wn. App. at 222. When we analyze whether the expectation of
privacy is one that a citizen of this state is entitled to hold, we review “(1) the nature and extent of
the information that may be obtained as a result of the governmental conduct and (2) the extent

that the information has been voluntarily exposed to the public.” SEIU 925, 197 Wn. App. at 222.

We also stated,
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Private affairs are those that reveal intimate or discrete details of a person’s

life. What a person voluntarily exposes to the general public is not considered part

of a person’s private affairs.

SEIU 925, 197 Wn. App. at 222-23 (internal citations omitted). A non-exclusive list of intimate
or discrete details includes: (1) one’s whereabouts or co-guests at a motel, (2) patient names and
diagnoses in mental health facilities, (3) trade secrets and related commercial information, (4)
personal financial data, and (5) information regarding personal sexual matters. SEIU 925, 197
Wn. App. at 227.

Here, the unions do not argue that there is any historical protection for state employees’
full names associated with their corresponding birthdates. However, a constitutional challenge
allows us to consider “the nature and extent of the information that may be obtained as a result of
the governmental conduct.” SEIU 925, 197 Wn. App. at 222. The unions argue that by publically
disclosing the requested information, a person could discover personal financial information,
commit identity theft, or find confidential information such as the identified state employees’
personal addresses and personal telephone numbers. Therefore, they argue that government
disclosure exposes state employees to the risk of their private affairs and intimate details being
exposed to the public.

We recognize that people do expose their names and corresponding birthdates to some
extent. However, these disclosures are typically at the person’s discretion and control. Public
disclosure of state employees’ full names associated with their corresponding birthdates reveals
personal and discrete details of the employees’ lives. Such disclosure to the public would not be
voluntary or within the employee’s control. Once disclosed to the public domain, these employees

would potentially be subject to an ongoing risk of identity theft and other harms from the disclosure
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of this personal information, such as their personal addresses and personal telephone numbers. A
citizen of this state would reasonably expect that personal information, such as the public
disclosure of his or her full name associated with his or her corresponding birthdate, that would
potentially subject them to identity theft and other harms, would remain private. Therefore, we
hold that, under article 1, section 7, a state employee is entitled to an expectation of privacy in his
or her full name associated with his or her corresponding birthdate.

The Foundation argues that our Supreme Court’s opinion in Nissen v. Pierce County, 183
Whn.2d 863, 357 P.3d 45 (2015), categorically precludes the unions from making any claim that
information contained in public records is constitutionally protected. The Foundation relies on a
single sentence in Nissen in which the court stated, “Because an individual has no constitutional
privacy interest in a public record, Lindquist’s challenge is necessarily grounded in the
constitutional privacy interest he has in personal information comingled with those public
records.” Nissen, 183 Wn.2d at 883 (foot note omitted). But we do not read Nissen to impose a
categorical prohibition against claiming that information contained within public records may be
constitutionally protected.

The sentence that the Foundation relies on is dicta. The issue Nissen addressed in its
analysis was the extent to which private devices could be searched for public records. Nissen
offers no comment on the extent to which article I, section 7 creates an expectation of privacy to
information contained within public records. Moreover, the court’s statement in Nissen was made
within the context of rejecting the county’s claim that article I, section 7 categorically prohibited
searching a government employee’s private devices for public records. We read the statement on

which the Foundation relies as a statement that there is no categorical constitutional protection
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related to a public records request; consequently, there can be no categorical prohibition to
claiming an expectation of privacy in information contained within public records. Because we
perform an individualized analysis of the information requested in this case, our decision does not
create a categorical constitutional protection and, therefore, it is not in conflict with our Supreme
Court’s opinion in Nissen.

The Foundation also notes that the statement in Nissen was recently adopted in West v.
Vermillion, 196 Wn. App. 627, 384 P.3d 634 (2016), cert. denied, 2017 WL 2869953 (2017).
However, nothing in West expands the holding in Nissen to the situation presented here. Like
Nissen, West addressed the extent to which an agency employee is required to search their personal
devices for public records. West, 196 Wn. App. at 635-36. West does not address whether there
can be an expectation of privacy in information contained within public records. Rather, it
recognizes the holding in Nissen that there is no categorical constitutional protection for public
records that are contained on private devices. Accordingly, West does not support the
Foundation’s argument that there is a categorical prohibition against claiming a constitutionally
protected expectation of privacy in information contained in public records.

Because we conclude that employees have a constitutionally protected expectation of
privacy in their full names associated with their corresponding birthdates, we must next determine
whether “authority of law . . . justifies the intrusion.” The Foundation argues that the PRA is the
authority of law which justifies intrusion into the employees’ privacy.

No court has addressed when the PRA would justify, rather than allow, an intrusion into a
constitutionally protected privacy interest. “Justify” means “to prove or show to be valid, sound,

or conforming to fact or reason” and “to show to have had a sufficient legal reason.” WEBSTER’S
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THIRD NEW INTER-NATIONAL DICTIONARY 1228 (2002). Therefore, showing the intrusion is
justified requires more than simply showing that the intrusion is permitted.

The PRA has a comprehensive stated purpose:

The people of this state do not yield their sovereignty to the agencies that

serve them. The people, in delegating authority, do not give their public servants

the right to decide what is good for the people to know and what is not good for

them to know. The people insist on remaining informed so that they may maintain

control over the instruments that they have created.
RCW 42.56.030. Public disclosure of state employees’ full names associated with their
corresponding birthdates does not inform the people of facts about an “instrument” they have
created or provide information that allows the people to maintain control over those instruments.
And public disclosure of this information would reveal discrete personal details of state employees
not connected to their role as public servants. Thus, the purpose of the PRA is not served by the
public disclosure of this information. Therefore, although the PRA may allow the disclosure of
the information, the PRA does not justify the intrusion into the state employees’ constitutionally
protected expectation of privacy in their full names associated with their corresponding birthdates.

I1l. OTHER REQUIREMENTS FOR AN INJUNCTION

Because we hold that the unions have met their burden to show that state employees have
a constitutionally protected expectation of privacy in their full names associated with their
corresponding birthdates, we also address whether the unions have also satisfied the two remaining
requirements for a PRA permanent injunction. In addition to demonstrating that the information
is exempt, the unions must also show that the disclosure would not be in the public interest and

would substantially and irreparably harm that party or a vital government function. Ameriquest,

177 Wn.2d at 487. Moreover, as stated above, to obtain permanent injunctive relief, a party
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generally must establish three elements: (1) a clear legal or equitable right, (2) a well-grounded
fear of immediate invasion of that right, and (3) that the act complained of will result in actual and
substantial injury. Huff, 184 Wn.2d at 651.

Here, the unions meet the remaining PRA requirement because the public disclosure of
birthdates of individually identified state employees is not in the public interest. The birthdates of
individually identified state employees are not in the public interest because they do not inform
the public of facts related to a government function. Moreover, the disclosure would substantially
and irreparably harm the identified state employees. Public disclosure of state employees’
personal information, which will make the information available to anyone, invades their
constitutionally protected expectation of privacy, and exposes them to an ongoing risk of identity
theft and other potential personal harms.

The unions have also met their burden to satisfy the three general requirements for a
permanent injunction. The state employees have a clear and equitable right because they have a
constitutionally protected expectation of privacy in their full names associated with their
corresponding birthdays. And, the state employees have a well-grounded fear of immediate
invasion of that right because the agencies who have received the PRA requests have indicated
that they will disclose the requested records unless prevented by court order. And, as discussed
above, public disclosure of this information will result in actual and substantial injury, will invade
their constitutionally protected expectation of privacy, and will expose them to an ongoing risk of

identity theft and other potential personal harms.
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We hold that state employees have a constitutionally protected expectation of privacy in
their full names associated with their corresponding birthdates. Because the employees have a
constitutionally protected expectation of privacy, and the unions have satisfied the requirements
for an order granting permanent PRA injunctions, the trial court erred by denying the unions’
motions for permanent injunctions. Accordingly, we reverse and remand for further proceedings

consistent with this opinion.

AwHon, [

SUTTON,J. €

We concur:
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WASHINGTON PUBLIC EMPLOYEES
ASSOCIATION, et. al,, No. 16-2-01573-34

Plaintiffs,
V.
STATE OF WASHINGTON; et al,

Defendants.

SEIU 1199 NW,
: No. 16-2-01875-34

Plaintiff,

V.

STATE OF WASHINGTON; et al,

Defendants.
IBEW LOCAL 76, et. al.,

No. 16-2-01826-34

Plaintiff,
§ \
STATE OF WASHINGTON; et al,
| Defendants.

This matter came before the Court on Plaintiff Unions’ Motion for Permanent Injunction. The
Court heard oral argument on the matter and considered the following when reaching its decision:

1. Plaintiff Unions’ Motions for Permanent Injunction, Replies in Support, and. supported
declarations, éxhibits, and appendices;

é. Defendant Freedom Foundation’s Response to Plaintiff Unions’ Motion for Permanen’.c

Injunction, Surreply, and supported declarations, exhibits, and appendices;
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3. Defendant State of Washington (all of the Defendant agencies) Response to Plaintiff
Unions® Motion for Permanent Injunction, Surreply, and supported declarations, exhibits, and
appendices;

4.

5.

Béing fully advised on the matter, the Court DENIES Plaintiff Unions’ Motion for Permanent
Injunction, and makes the follovi/ing findings of fact and oonclusipns of law:

1. Plaintiffs have failed to establish that they have a clear legal or eqﬁitable right to the relief
requested, because the requested public records are not exempt 'from' disclosure under RCW
42.56.230, RCW 42.56.250(8), RCW 42.56.230(7)(a), any “other statute” by way of RCW
42.56.070(1), or any other Public .Rccords Act exemption, disclosure is not prohibited by RCW

42.56.070(9), and release of the requested public records would not violate any individual’s
constitutional rights, | . _ -1
2. Plaintiffs have fai ABlish that mWn W
i M ‘ | -
yﬁmm establish that the écts complained of are eithe' Hing-erwill /\m‘@’\)
resuléAh actual and substantial injury and harm toW
4’;Wm establish that they Wm of this /\I\{l\)
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IT IS SO ORDERED this Zprl day Of\j % , 2016.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF THURSTON

TEAMSTERS LOCAL 117,
Plaintiff,
VS.
STATE OF WASHINGTON, et al.,
Defendants.

Cause No.
16-2-01547-34

WA FEDERATION OF STATE
EMPLOYEES,
Plaintiff,
VS.
STATE OF WASHINGTON, et al.,
Defendants.

Cause No.
16-2-01749-34

WA PUBLIC EMPLOYEES ASSOCIATION,

e N e N N N N N N N N N S N N N N S S N S S S S S N S

Plaintiff, Cause No.
VS. 16-2-01573-34
STATE OF WASHINGTON, et al.,
Defendants.
SEIU 1199 NW,
Plaintiff,
VS. Cause No.
STATE OF WASHINGTON, et al., 16-2-01875-34
Defendants.
IBEW LOCAL 76, et al.,
Plaintiff,
VS. Cause No.
STATE OF WASHINGTON, et al., 16-2-01826-34
Defendants.

VERBATIM REPORT OF PROCEEDINGS

BE IT REMEMBERED that on the 27th day of May,
2016, the above-entitled and numbered cause came on for
hearing before the Honorable Mary Sue Wilson, Judge,
Thurston County Superior Court, Olympia, Washington.
Kathryn A. Beehler, CCR No. 2448
2000 Lakeridge Drive S.W.

Olympia, WA 98502
(360) 754-4370
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July 29, 2016 Olympia, Washington.
AFTERNOON SESSION
Hon. Judge Mary Sue Wilson, Presiding
Kathryn A. Beehler, Official Reporter
--000- -

THE COURT: AT11 right, everybody. Please be
seated. So I do want to thank the representative
from the media. It looks 1like you might have another
person who has joined you, but thank you for being
nonobtrusive throughout this proceeding. I also
thank the members of the audience for respecting the
decorum in the court. I know this case is of
interest to a lot of people. And it's certainly a
case that presents some interesting questions and
questions that I don't think our courts have directly
addressed, although there is a 1ot of case law on our
state Public Records Act. So here we go.

In front of the court are five cases that have
been scheduled for hearing and decisions at the same
time. I introduced the cases at the outset. These
all originate from public records requests that were
submitted by the Freedom Foundation to several dozen
state agencies, and those records requests all seek
the names, first, last, and middle initial, of

various categories of state employees, the dates of
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birth of the same individuals, and work e-mails of
the same individuals.

Of these five cases, the court heard motion for
preliminary injunction in three of the cases, 1547,
1749, and 1826 on May 27th, and the parties know that
the court issued a preliminary injunction in that
case based upon finding that there was a likelihood
of success on the merits with regard to the
commercial purposes. And I therefore, ultimately,
issued a preliminary injunction which 1is in effect
until later today, depending on the decision today.

In the other two cases, 1573 and 1875, the court
heard the unions' motion for preliminary injunction
on June 3rd, and the court reached a different
decision there; that based upon the statutory right
of privacy, the court believed there was 1likelihood
of success as to the names and the dates of birth,
not as to the work e-mails. I understand that as a
result of that preliminary injunction, after the
unions sought interlocutory review and a stay that
was not granted, the work e-mails associated with the
employees covered in those last two cases were
released.

Ultimately, partially by agreement of the parties

and by ruling of the court, I extended the
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preliminary injunctions in all five cases based upon
their original scope to today at 5:00 p.m. to allow
limited discovery and to allow consolidated briefing
by the parties. And ultimately, the parties did
submit briefing after doing some discovery.

So I start from a public records case where the
request is by a party who asserts that they are the
subject of the records request and seeks an
injunction for the release of those records with the
following policies and principles that are based in
the statute, the Public Records Act, as well as the
cases that interpret that Act. The Act strongly
favors disclosure, and our courts have told us that
exemptions and prohibitions are read narrowly.

The recent decision of SEIU 775 from the Court of
Appeals Division II tells us that the terms
"exemptions" and "prohibitions" are different terms,
but their meaning is not any different, that the
difference in the terms as used in the Public Records
Act is immaterial.

Also, courts have told us that exemptions must be
explicit, and it is not the court's role to imply
exemptions. And so where the court does not find an
express exemption or prohibition in the statute, then

the court does not create one or imply one based upon
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language.

Ultimately, in a case such as this where we have
unions that are seeking to have records exempted from
disclosure, the burden is on the plaintiffs, in this
case the unions. And the court applies the
traditional injunction standards, which is three
questions: Is there a clear legal or equitable
right; if so, is there a well grounded fear of
immediate invasion of that right; and if so, is there
the risk of actual or substantial injury from the
invasion of the right.

Under the Public Records Act, the injunction
standard asks whether the records pertain to the
individuals who are seeking the injunctive relief —

I will note that there is no real dispute here that
the unions properly represent the individuals whose
records are sought — and number two, whether there is
an exemption or a prohibition that applies. If the
court finds that an exemption or prohibition applies,
then the court determines whether disclosure would be
in the public interest and whether disclosure would
substantially or irreparably harm the person who is
the subject of the request or a vital governmental
function.

Now, before I get to my decision, I wanted to
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start with highlighting some of the materials that
were provided to the court that have informed the
court's decision. And under the Public Records Act,
the law allows the court to make decisions based upon
written submittals. These various pieces of material
were largely submitted by way of sworn statements and
other materials that were attached to sworn
statements.

The Unions' declarations assert that the
Freedom Foundation does not hide or disguise why it
wants the information. And when I read the materials
that are submitted, it indicates that the Foundation
seeks the items that I've referenced to inform state
employees of their constitutional right to not be a
member of unions, and they also don't hide the fact
that they seek to leverage their efforts to get more
people to support their perspective.

There are a number of submittals from the unions
that indicate that various members do not want the
information that is sought released, that express
concerns about the risk of identity theft when their
full names and dates of birth are provided, that are
concerned about fraud, and that subjectively describe
that the release of the information that is sought,

the names and the dates of birth, would be highly
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offensive to various individuals.

There are sample letters in the record of the
Freedom Foundation's outreach to donors. There is an
eight-page letter that appears several times that
expressly indicates that the Foundation's goal 1is to
de-fund the unions; that the canvassers, on behalf of
the Foundation, have reached thousands of homes, and
that they have convinced hundreds of people to drop
their union membership. And the same letter that
describes the effort also seeks donations to support
the ongoing effort.

There is a declaration from a Dorothy Voss who
explains that people can use dates of birth and names
in combination with other information and may be able
to access things such as retirement accounts and
healthcare accounts with such information.

There are statements from a number of state
employees who work in areas, such as adult protective
services work or investigation of reports of
vulnerable people, who sometimes interact with
individuals who may have mental illnesses or other
reasons to be resistant of the state employees'
efforts and work, and these state employees are
concerned that if the clients that they work with in

the public were to access their names and dates of
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birth and work e-mail, that they would be subject to
harassment and perhaps other risks.

As I've said, I counted several dozen statements
from state employees who do not want the information
that is sought released, that worry about identity
theft, that worry about harassment from individuals,
either from the Foundation and don't want them to
contact them, or worry about contents from other
categories of people, such as clients they work with
in their business 1life.

There is a statement in the record from a
Danielle Green that indicates that she is a member of
the union and has had multiple contacts at her home
and letters from the Foundation and has expressed
that she does not want those continued contacts.

And then there are materials submitted by
Anna Maria Magdalena who recites various pieces of
information regarding agencies or subparts of
agencies, Eastern State Hospital, Western State
Hospital, the Child Treatment Center, and the Special
Commitment Center. Her statements describe the
nature of those agencies or subagencies, the work
that they do, and the amount of work that they do
that is connected with adults and juveniles who have

some connection with the criminal justice system.
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We then have materials that were submitted by the
Freedom Foundation. I would just say that the
Foundation has been largely consistent in its
description of its efforts and has not denied or
disguised its intended efforts to reach out to
various state employees and to give them information
about their constitutional rights and then to use
that outreach and describe that outreach elsewhere to
leverage — and they use that term "leverage" in a
number of places — their success in communications
with state workers to seek to raise additional funds
and to attract supporters to their efforts.

I would say that Mr. Nelson's most recent
declaration is a summary of the information that the
Foundation has provided, that the information is
sought 1in order to contact the employees; and
Mr. Nelson indicates that the information obtained
will not be sold or given to third parties; that the
Foundation will not use the records for commercial
purposes; and that the sole purpose is to inform
state workers of their constitutional rights; that
the Foundation does not coerce anyone to decline or
resign from union membership; that the Foundation
does not harass anyone that it encounters; that the

Foundation instructs and educates its canvassers to
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interact in a cordial and friendly manner, to avoid
hostile or confrontational exchanges, to not enter
homes that they visit, and to leave when asked.
Also, he indicates that the Foundation does not
solicit state employees it contacts for charitable
donations. And when people ask the Foundation to no
longer be communicated with, that they honor that
request and stop further communications.

The Foundation also describes that the intent of
gathering the information requested is to create
accurate employee lists, to avoid duplicative
communications, and to ensure that the educational
materials they send out are only to the recipients
they intend. They specifically say that they intend
to use the publicly available voter registration
database that contains names, birth dates, and
mailing addresses, and compare those to the names,
birth dates, and e-mail addresses they get through
this request, if they get this information, to make
sure that they're contacting the same people and the
intended people who are state employees.

So that is the backdrop that the court has in
terms of the what is requested, the information as to
how it is intended to be used, and the information

that the unions have provided to the court in terms
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of understanding the concerns that are raised about
this information.

So at this time I am going to turn to each of the
arguments that are made by the unions. And as I said
a moment ago, the court's role here is to apply the
test that the statute gives us. And the first test
in determining whether or not a permanent injunction
should issue is whether or not there 1is an exemption
or prohibition that applies. And if I find any
exemptions or prohibitions apply, then I will turn to
ask whether disclosure would be in the public
interest and whether disclosure would substantially
or irreparably harm a person or a vital governmental
function.

But the first entry point today is, is there an
exemption or prohibition that applies. And as I said
a few minutes ago, our case law tells us that
exemptions and prohibitions must be found explicitly
in the Public Records Act or in other statutes and
that they are to be read narrowly. So I am going to
take each of the arguments that the unions have made
in turn with regard to exemptions and prohibitions.

An argument that was fashioned a 1little bit
different this time around than previously, that I

understand to be both a standalone argument for
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exemption or prohibition as well as a court, please
consider the policy of this as you construe the other
asserted exemptions, is that disclosure here would
violate the intent or purpose of the Public Records
Act or should not be allowed because it is not
consistent with the Public Records Act which, in
general terms, the Public Records Act was enacted in
the early '70s in our state to allow the public to
basically watch what government 1is doing.

I will note that I don't find any general
authority for the court to find a specific exemption
based upon this. The courts have been consistent in
their inquiry that they need a specific explicit
exemption. And to the extent that this argument
sounds like an argument that the reason for the
request should be considered by this court, the case
law and the statute is clear that except for in
certain circumstances such as commercial purposes
evaluation, the court is not supposed to inquire into
the motive of the requester.

Even with that said, I will notice that when I
read the unions' presentations, they want to focus
the court's attention on what I consider to be one of
two motives or one of two purposes. There is much 1in

the introduction of each of the unions' briefs that
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argues that the goal of the Foundation, as taken from
Foundation materials, is to de-fund and bankrupt
public sector unions, and they want me to connect
that to the information that is sought in this
request.

I will note that the Foundation has been
consistent that there are two purposes of its efforts
here. And the first purpose of obtaining this
information is 1in order to contact state employees
and tell them about their constitutional rights. And
there hasn't been any question in my understanding on
the part of the unions or the State that that is an
improper purpose. It is clear from the 775 Court of
Appeals decision that the Court of Appeals recognizes
that as a proper purpose, in fact, a political
purpose of communicating with people about their
constitutional rights.

So, ultimately, my view of the record is that it
shows that there are two motives here. One motive 1is
political speech, and a second motive is fundraising.
So even if I were to say that the purpose of the
Public Records Act somehow enters into the analysis —
and it certainly does with each of the exemptions —
at least one of the purposes of the Foundation is a

purpose that I find to be consistent with the goals
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of the Public Records Act, and that is communicating
with members of the public, including state
employees, about constitutional rights. So I will
move on. I will note that I have considered this
argument as part of, basically, a policy overlay in
considering the interpretation of the other
exemptions that are urged.

Second, I think in this round of briefing, it was
the first time that the unions argued that there may
not have been specific records that were sought when
the Foundation asked for names, birth dates, and
e-mail addresses. Typically, this argument is
asserted by the government, and it is typically
asserted when the government isn't clear about what
is asked for. Here, it is obvious that the
government agencies understand what records are being
sought, and they have indicated that they are
prepared to release them if they are not enjoined
from releasing them.

So given that this is raised at this late hour,
and given that the agency that houses records
contains the information that is sought, I'm not
finding that there is any basis, based upon no
specifically identifiable record being sought, to

foreclose disclosure.
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So the next issue that I want to address 1is the
commercial purposes exemption, and this is based 1in
42.56.070(9). Ultimately, it indicates that the
Public Records Act should not be used to provide
records that will be requested for commercial
purposes. And as the Court of Appeals recognized in
its April SEIU 775 decision, this is a situation
where the agency, and ultimately, impliedly, the
court, can inquire as to the reasons or the motives
of the requester. That has been done here.

I've recited that the Foundation indicates that
the primary purpose, if you will, for requesting the
information is to apprise state workers of their
constitutional rights. And they don't hide a
secondary purpose, once they have been successful in
that effort, is to describe that effort publicly to
donors and potential donors with an effort to raise
funds.

Ultimately here, I find that the 775 decision
answers the question for this court and that I cannot
find that the intended use of the records that are
sought are for commercial purposes. I read the Court
of Appeals' decision as indicating that the court is
to Took at the direct use, and indirect uses are not

part of the analysis. I believe that the direct
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purpose here, as within the 775 case, is to contact
state employees, advise them of their constitutional
rights. That's not a commercial purpose; that's a
political speech purpose; and it's not barred by the
commercial purposes exemption.

Much has been made about the additional materials,
if you will, in the record that indicate that the
Foundation intends to leverage their successes here
to get donors to support their efforts and to attempt
to have the unions be less successful in obtaining
financial support. I think, well, this case is a
little bit different than the prior case in that
here, in addition to lists, what is sought are names,
dates of birth, and work e-mails. Beyond that, I
think the purposes are the same and the effort is the
same. And I do find that while the word "leverage"
was not used by the Court of Appeals, it clearly
addressed this and indicated that that sort of effort
that the Foundation might take would be too
attenuated — and I read that as concluding an
indirect effort or an indirect use of the records
that were obtained — to constitute a commercial
purpose.

So based upon the analysis by the Court of Appeals

and my application of it to the request here, I am
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finding that the records that are requested by the
Foundation for the purposes that the Foundation has
described do not come within the commercial purposes
prohibition, and I will not issue an injunction based
upon that ground.

I think the next significant argument that the
unions make relates to the right of privacy, if you
will, that is captured in RCW 42.56.230(3), personal
information in files maintained for employees,
appointees, or elected officials of any public
agency, to the extent that disclosure would violate
their right of privacy.

This statute has been interpreted consistent with
the concept of the right of privacy embodied in the
Restatement of Torts. And since the 1980s, our
appellate courts have consistently used the analysis
in the Restatement of Torts and endorsed it as the
way to determine whether or not something is within
the right of privacy that is recognized here. The
courts recognize, and most recently 1in the Predisik
Supreme Court case, that it is a fact-specific
analysis, and the court determines whether or not the
specific information sought would be highly offensive
from an objectively reasonable analysis.

Ultimately, the analysis by our courts have
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centered on Tike as sexually explicit descriptions as
highly offensive. And I find no authority that would
suggest that names and birth dates would fit into the
category that 1is described by the case Taw and that
comes within the Restatement of Torts.

I was drawn to the linkage argument, because I
think that one unique expect of this case is that the
request is for the full names, with middle initials,
with dates of birth, and with an acknowledgement by
the Foundation that the purpose of getting the
information is to connect it with other information
and to be able to identify residential addresses.

And all parties acknowledged that subsection .250(3)
of the Act makes residential addresses of state
employees are exempt.

So I was drawn to that, but it is accurate to say
that there is consistent rejection of a Tinkage
argument by our courts. And despite the unions'
arguments, I really understand that the argument of
thinking about the request, and specifically what is
sought, is another way of talking about 1linking the
requested pieces of material. The Court of Appeals,
in the King County vs. Sheehan case, and the Supreme
Court in the Koenig case, clearly rejected the

linkage argument and told courts that the agencies
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and the courts are to look at the four corners of the
request and the records that are requested.

I also think that that is the correct answer when
I think about my obligation to harmonize the statutes
and not to render portions of the statutes illogical
or superfluous. So here is where I take a moment to
speak to the people in the room who I presume are
some of the people who have said they wish that their
names, dates of birth, and work e-mails addresses
would not be released to the Foundation. What I
would say is that the Legislature has specifically
identified for whom such pieces of information are
not disclosable. And in 42.56.250(3), the
Legislature has indicated that names and dates of
birth of dependents of state employees are exempt
from disclosure; however, with regard to state
employees, names and dates of birth are specifically
omitted, and personal electronic mail addresses are
listed, but work e-mail addresses are not.

So it is this court's conclusion that the
Legislature has defined where names, dates of birth,
and work e-mail addresses would be exempt, and they
know how to do it, and the Legislature has not done
that. So in harmonizing the statute, I find that I

cannot conclude, under .230 or .250, that the
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requested information is exempt under a different
ground.

There is also the argument related that Article I,
Section 7 of the State Constitution creates a
constitutional right of privacy. I again find that
the appellate cases have answered this question for
us. I read the 2015 State Supreme Court Nissen case
as clearly rejecting the argument that 1is made here.
Public records that are records within government's
possession are public records, and the court has said
there is not a Constitutional right into that. So to
the extent that the Plaintiffs urge the court to
apply a constitutional test to analyze that release
should only happen if release is necessary to further
governmental interest that justifies the intrusion, I
find that that test does not have application here 1in
public records law, and that this is not a seeking of
information that is with the private person, which is
what the constitution addresses, but it is seeking
information and records that are in the government's
possession and are therefore public records.

There is also the argument under 42.56.230(7),
which is the driver's license provision. The union
has argued this provision that provides, "Any record

used to prove identity, age, residential address,
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Social Security Number, or other personal information
required to apply for a driver's license or

Identicard." The court finds that the plain reading
of this statute is that the documents that a person
is required to provide, such as a birth certificate
or a passport, to document when they are applying for
a license or Identicard document, is exempt from
public disclosure. And I think that is appropriate
plain reading of the statute.

So I am going to go to the other state Taw
arguments, and I am going to put them together.
There are three arguments that are made. There is
the argument that the release or the disclosure of
the records that are sought would amount to a misuse
of state resources in violation of state ethics law.
The argument is made that because the Foundation is
clear that it intends to contact state employees and
urge the employees to consider their constitutional
rights, consider disassociating with the union, and
then ultimately engage in political speech with a
work e-mail, that that would be an improper use of
state resources, since employees themselves may not
use their e-mail at work to take political actions or
engage in political speech.

Similarly, the argument 1is that because we know
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that the Foundation will talk to employees who are
members of unions and encourage them to consider
discontinuing their union membership, that that would
amount to an unfair labor practice in violation of
41.80.110(1) (a), that prohibits interfering with or
coercing union rights and membership.

Ultimately, my view of these Taws is, they have
prohibitions on actions, but they don't speak to
records. And the recent State Supreme Court case of
John Doe vs. Washington State Patrol is instructive
here. It is very clear that the "other statutes"”
reference in the Public Records Act needs to address
exemption or prohibitions on disclosure of records to
be eligible for the "other records" or "other
statutes" exemption. And neither of the laws that
are cited related to misuse of state resources or
unfair labor practices comes within that purview.

Finally, similarly, there is an argument that the
release of these records would constitute an unlawful
interference with union members' constitutional right
of freedom of association. And while I understand
the argument that is made, there again, there 1is no
citation to a constitutional provision or a statute
that identifies a specific records prohibition or

exemption, and so I don't believe that it can come
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within the other records statute.

Finally, this takes us to the criminal justice
agency argument. Here, given my ruling that there is
no exemption or prohibition that would prohibit the
general requested information, the question 1is, what
is the scope of the criminal justice agency
employees' exemption, which for those agencies or
those employees that work for criminal justice
agencies, the month and year of their birth would be
exempt. I don't think there is a dispute amongst any
of the parties that that would be the scope of the
exemption. The dispute is whether or not certain
agencies are captured by this exemption.

This requires the court to consider the exemption
in 42.56.250(8) and the definition in 10.97.030(5) of
"criminal justice agency" and (6) of the
"administration of criminal justice." The argument
made by the union is that the Special Commitment
Center, the Western State Hospital, Eastern State
Hospital, and the Child Treatment Study Facility are
all criminal justice agencies, as defined by the
statutes.

Here the court is finding that they are not
clearly within the statute. The question for the

court is whether the unions have carried their burden
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of arguing this. And while I don't dispute that each
of the four subagencies have a role in interacting
with people who are charged with offenses, either
adults or children, or people who have completed
their criminal sentence and then are committed to the
Special Commitment Center, I find that it is
reasonable to interpret the two statutes as not
capturing the work of those four agencies. And so I
am finding, not based upon the budget issue but on
the nature of the work of those subparts of DSHS,
that it is not unreasonable to accept the State's
argument that these four subparts of DSHS are not the
functional equivalent of a criminal justice agency as
captured by(5) and (6).

So that concludes the court's decision. I am
denying the unions' request for permanent injunction
on the grounds that I have not found that any of the
asserted exemptions or prohibitions apply, and so I
have not reached the question of public interest or
harm. I do, again, want to emphasize that as a
Superior Court, the court is bound by the appellate
cases in our state, and our appellate courts have
been clear that the Public Records Act that we have
is broadly construed to promote disclosure, and

exemptions are narrowly construed.

APPENDIX TO PETITIONER'S SUPPLEMENTAL BRIEF A:043

25




11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

And to the extent that changing time and risks of
identity theft have maybe given rise to concerns that
I don't take issue with that are in the record, I
think the proper place for those issues to be raised
is to the Legislature in urging that the Legislature
revisit the scope of the exemptions.

So Ms. Ewan?

MS. EWAN: Yes, Your Honor. Briefly, if I may
address the court.

THE COURT: Yes.

MS. EWAN: Al11 of the parties here anticipated
the possible outcome of your ruling today. And while
we will be seeking an emergency stay from the Court
of Appeals, we understand that the records in
question here will be disclosed at 5 o'clock today.
While we are all prepared -- we have paralegals back
at our offices waiting to file that emergency stay
right now, we understand we have to put together an
order based on the judge's ruling.

We would then ask that the court use 1its equitable
powers to enjoin disclosure of the documents until
Monday at 5:00 p.m. to be able to allow us to file
that appeal with the Court of Appeals and be able to
preserve the fruits of that appeal.

THE COURT: I understand your request. I'm
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not surprised about it. Mr. Logerwell, can you
address the court as to whether Ms. Ewan's
representation that the State stands ready to release
records at 5 o'clock today is, in fact, what the
State stands ready to do, or is the State not ready
to release the records today, and might the State not
be releasing the records until sometime next week, as
a practical matter, given that it's now 3:20 on a
Friday?

MR. LOGERWELL: As a practical matter, I think
that's correct; that we wouldn't be releasing them
until Monday, I think. I mean, we stand prepared to
release them by 5:00 p.m. today. Given that it s
3:20, I think that it's going to be hard to get done.
So it is kind of in the middle of those two.

Does that make sense.

THE COURT: I --

MR. LOGERWELL: I mean, without disclosing too
much, we have advised our agencies to stand ready to
receive word from us and release, if so ordered by
the court. Hopefully that will be able to get done,
because we don't want to face a lawsuit by the
Freedom Foundation on a per-page per-day basis. But
it hard for me, sitting here right now, to guarantee

that I can just grab my cell phone today and, boom,
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the records are all released.

THE COURT: A11 right.

Mr. Dewhirst, your opinion?

MR. DEWHIRST: We would be ready to not hold
the agencies accountable until noon on Monday, which
is something that I believe happened when you allowed
the work e-mail addresses to be released in the other
cases. That would allow time for the plaintiffs to
seek emergency relief. And the court commissioner
was able to respond before to those requests before
noon on the following Monday. And so we would be
willing to just enter that agreement with the State
right now, and that may avoid the problem that you're
talking about.

THE COURT: I appreciate that Mr. Dewhirst,
and I was aware of the developments in the context of
the June 3rd preliminary injunction, only because if
you're the trial court, you get notice when there's
been an action. And so somewhere shy of noon on
Monday I received the commissioner's ruling.

Now, the question for me is whether the
commissioner will be able to act in the exact same
timeframe as the commissioner did then. Given your
willingness to extend the courtesy, would you be

willing to extend the courtesy through all of Monday,

APPENDIX TO PETITIONER'S SUPPLEMENTAL BRIEF A:046

28




11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

so that the State knows the timeframe they're working
on and can prepare to release on Tuesday, and the
unions know that they're seeking a decision from the
court by close of business Monday.

MR. DEWHIRST: Well, Your Honor, you're asking
me the question, but I feel like I really don't have
a choice. But having said that, yes, we'd be happy
to do that. And so we would expect production on
Tuesday morning if there's not a Court of Appeals
stay preventing the release of the records.

THE COURT: And this is all by the parties'
agreement, and then the court is not exercising any
equitable powers to issue anything other than signing
an order today that denies the request for a
permanent injunction; that the parties will work
together for the court to prepare, and then we'll
have the natural expiration of the two preliminary
injunctions upon the signing of the denial of the
permanent injunction.

So I'm just stating what I understand is, as a
result of Mr. Logerwell's description and
Mr. Dewhirst's description, that I'm not addressing
or ruling on Ms. Ewan's request.

A1l right. How long do you all need to prepare a

proposed order?
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MR. DEWHIRST: I have one prepared. As Tlong
as it takes for them to discuss it.

MS. BARNARD: Your Honor, do you want to take
a recess while we do that? I haven't even seen the
order.

THE COURT: Really the question is, is it a --
yes. We'll take a recess. So I'1ll be back in in ten
minutes and hope that you'll all have an order. All
right. Thank you. Let the clerk know if that's not
possible.

(A recess was taken.)

THE COURT: AT11 right. Welcome back,
everybody. Please be seated. 1It's cleared out now.
Anything to tell me about the order I'm looking at?
A1l right. So the question I have for you all is, in
the proposed order, I didn't make 2, 3, and 4 in the
findings.

MR. DEWHIRST: Okay. You just ruled on the
equitable right prong?

THE COURT: Right. So my conclusion is, if I
don't find a basis, I don't keep going. And I think
that's the correct legal framework. Nobody else
objected to me including items 2, 3, and 4 on page 3.
But having brought it to your attention --

MS. BARNARD: Yeah. Your Honor, we weren't
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sure about that, because you did mention that you
weren't making those findings under the PRA test, but
you didn't explicitly address the rest of that. But
we were -- we had some concerns, but we thought maybe
it wasn't important. But if you are saying you
didn't make those findings, we would prefer that you
remove them.

THE COURT: Mr. Dewhirst?

MR. DEWHIRST: If you didn't make them, just
cross them out, please.

THE COURT: Al11 right.

MR. DEWHIRST: So, Your Honor, my
understanding -- oh. Can I actually ask one more
thing?

THE COURT: You can always ask.

MR. DEWHIRST: So my understanding is that
Number 1 will stay. In the free space on the next
page, I don't know if the parties have an objection —
we've done this every time — to incorporate the oral
ruling into the order. 1Is there anything -- I don't
know if you have an objection to that, to
incorporating the court's oral ruling?

MR. DAMEROW: The State has no objections,
Your Honor.

MS. EWAN: The union -- at Teast Teamsters 117
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does not have any objection.

MR. YOUNGLOVE: No objection.

MS. BARNARD: No objection.

THE COURT: I think judges actually have
varying views of that. But where the parties all
agree, I don't see a reason not to do it.

MR. DEWHIRST: Would you like me to write it
in or --

THE COURT: Judges who don't do it will say,
well, this is my order, and my oral ruling is still
part of what you submit. But that is --

MR. DEWHIRST: Do you have feelings on that
for the future, Your Honor?

THE COURT: If there's a party objecting, then
I just sign the order that the parties --

MR. DEWHIRST: Okay.

THE COURT: -- agree is the proper order. But
my analysis 1is my basis for this, and so I don't see
a substantive reason to object.

So do you have specific Tanguage?

MR. DEWHIRST: "This order 1incorporates the
oral ruling delivered on this date."

THE COURT: They are all Tooking at their
phones. So that's all right with you all?

MS. EWAN: Yes.
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THE COURT: AT11 right. Thank you to all of
you. I really appreciate your efforts, 1in particular
sticking to the briefing page Timits and coordinating
your efforts. And you are all good writers in terms
of presenting the law that has bearing on this. So
thank you, and until the next time, we'll be in
recess.

MR. DEWHIRST: Thank you, Your Honor.

MR. DAMEROW: Thank you, Your Honor.

(Conclusion of the July 29, 2016, Proceedings.)
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