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I. INTRODUCTION AND INTEREST OF AMICUS 
 
 In Martin v. University of Gonzaga, a former employee alleged that 

he was terminated from the University because he complained about the 

lack of safety padding in the University gymnasium. The University 

claimed that it did not fire Martin because of his complaints about safety, 

but because of his lack of professionalism and insubordination unrelated to 

his safety complaints.  

 Martin filed suit alleging wrongful discharge in violation of public 

policy and that the University failed, pursuant to RCW 29.12.250, to 

produce a complete copy of his personnel file. The trial court granted the 

University’s motion for summary judgment on both claims and Martin 

appealed. The court of appeals affirmed summary judgment on the wrongful 

discharge claim but reversed and remanded on the personnel file claim.  

 The court of appeals filed three separate opinions. No judge joined 

the opinion of any other judge. Judge Fearing wrote the lead opinion, 200 

Wn. App. at 333-375, and applied Henry Perritt’s four-part test for wrongful 

discharge. Judge Fearing found that Plaintiff satisfied the first three 

elements of the Perritt test but that Plaintiff failed to satisfy the fourth 

element: the absence of an “overriding justification,” Id. at 352-73.  Judge 

Fearing determined there existed questions of fact precluding summary 

judgment on the claim under RCW 49.12.250. Id. at 373-74. 
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 Judge Pennell agreed that there existed questions of fact concerning 

the personnel file claim and concurred that the wrongful discharge claim 

should be dismissed but solely on the ground that Plaintiff failed to prove 

that retaliation was a substantial factor in the University’s decision. Id. at 

375-77. Judge Korsmo concurred that the University was entitled to 

summary judgment on the wrongful discharge claim but dissented on the 

disposition of the personnel file claim. Id. at 377-79. 

 Mr. Martin filed a Petition for Review regarding the appellate 

court’s disposition of the wrongful discharge claim, and the University filed 

a Cross-Petition on the issue of the personnel file. The Washington 

Employment Lawyers Association (“WELA”) urges this Court to grant the 

Petition for Review. 

 WELA is a chapter of the National Employment Lawyers 

Association. WELA consists of more than 190 attorneys admitted to 

practice law in the State of Washington. WELA advocates in favor of 

employee rights in recognition that employment with fairness and dignity 

is fundamental to the quality of life. The claim of wrongful discharge in 

violation of public policy is fundamental to the enforcement of employee 

rights and respect for the rule of law. 

II.  SUMMARY OF ARGUMENT 

 In 2015 this Court decided a trilogy of cases that significantly 

clarified the public policy tort and ruled that strict adequacy was not 
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required to satisfy the jeopardy element of the Perritt formulation. See Rose 

v. Anderson Hay & Grain Co., 184 Wn.2d at 268, 358 P.3d 1139 (2015); 

Rickman v. Premera Blue Cross, 184 Wn.2d 300, 358 P. 3d 1153 (2015); 

Becker v. Community Health Systems, 184 Wn.2d 252, 359 P. 3d 746 

(2015). No longer does the existence of other nonexclusive statutory 

remedies preclude a plaintiff from recovery. Rose v. Anderson Hay & Grain 

Co., 184 Wn.2d at 274. The Court rejected the application of the Perritt 

formulation except in those rare cases which don’t fit neatly into one of the 

four traditional categories of wrongful discharge cases and returned to the 

tort’s roots in Thompson v. St. Regis Paper Co., 102 Wn.2d 219, 685 P.2d 

1081 (1984).  Id. 

  Notwithstanding the clear direction from this Court in Rose, 

confusion about the elements of proof for the wrongful discharge tort 

continue to plague the lower courts and legal community. This confusion is 

reflected in Judge Fearing’s lead opinion in Martin, the Court of Appeals’ 

recent decisions in Karstetter v. King County Correction Guild, ___ Wn. 

App. ___, 407 P.3d 384 (2017), and Billings v. Town of Steilacoom, ___ 

Wn. App. ___, ___ P.3d ___, 2017 WL 6987827 (2017), and the recent 

adoption of a Washington Pattern Instruction on a claim for wrongful 

discharge. WPI 330.51.  Appendix A. 

 Judge Fearing’s lead opinion in Martin applies the Perritt 

formulation even though Plaintiff brings a whistleblower claim, which is 
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one of the four traditional categories for wrongful discharge. Having 

erroneously applied the Perritt formulation, Judge Fearing misapplied the 

“overriding justification” element and defeated the substantial factor 

standard.  

The substantial factor standard recognizes that an employee can 

prevail if an illegal reason was a substantial factor even if a legitimate 

business reason also motivated the decision. See Scrivener v. Clark College, 

181 Wn.2d 439, 446-47, 334 P.3d 541 (2014). Yet, Judge Fearing ruled, as 

a matter of law, that a legitimate business reason, i.e., insubordination, is an 

overriding justification despite his finding that Plaintiff’s unrelated 

protected conduct was a “substantial factor” in the decision to discharge. 

200 Wn. App. at 367. If followed by other courts, the lead opinion would 

eviscerate the wrongful discharge claim. No prior Washington case has 

ruled that an employer’s overriding justification outweighed an employee’s 

conduct that directly related to public policy. Judge Fearing literally invites 

this Court to accept review to clarify the application of the overriding 

justification element. 200 Wn. App. at 360.  

 The Court of Appeals’ decision is in conflict with a decision of the 

Supreme Court. RAP 13.4(b)(1).  

 In December 2017, the Washington Pattern Instruction Committee 

adopted a pattern instruction addressing wrongful termination in violation 

of public policy. WPI 330.51. The Pattern Instruction incorrectly recognizes 
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“overriding justification” as an element and defeats the substantial factor 

standard by allowing a jury to decide that an employer’s “legitimate, 

overriding consideration” is sufficient to defeat liability even though the 

employee’s protected conduct is a “substantial factor” in the decision to 

discharge. Unless the Court clarifies the application of the “overriding 

justification’ element of the Perritt formulation, prejudicial instructional 

error will infect every jury trial adjudicating a wrongful discharge claim.  

The conflict between this Court’s decision in Rose and Pattern 

Instruction creates an issue of substantial public interest that should be 

determined by the Supreme Court. RAP 13.4(b)(4).      

III. ARGUMENT 

A. Contrary to What Martin Decides, the Perritt Formulation Does Not 
Apply When the Facts Fall Into One of the Four Traditional 
Categories of Wrongful Discharge Cases.  

 
The Court in Rose v. Anderson Hay & Grain recognized the four 

traditional categories of claims to which the public policy tort might apply: 

(1) when employees are fired for refusing to commit an illegal act, (2) when 

employees are fired for performing a public duty or obligation, such as 

serving jury duty, (3) when employees are fired for exercising a legal right 

or privilege, such as filing workers' compensation claims, and (4) when 

employees are fired in retaliation for reporting employer misconduct, i.e., 

whistle-blowing. 184 Wn.2d at 276 (citing Gardner v. Loomis Armored 

Inc., 128 Wn.2d 931, 936, 913 P.2d 377 (1996)).  This Court then held that 



6 
 

“[w]hen the plaintiff’s case does not fit neatly within one of these scenarios, 

a more refined analysis may be necessary and the four-factor Perritt analysis 

may provide helpful guidance.” Becker, 184 Wn.2d at 259 (Emphasis 

added). On the other hand, when the plaintiff’s case does fall within one of 

the four traditional wrongful discharge scenarios “such detailed analysis is 

unnecessary” and courts should not employ the four Perritt factors when 

evaluating the legal sufficiency of the plaintiff’s claim. Id; Rose, 184 Wn.2d 

at 287. 

 Here, it is clear that Martin alleged a safety violation at the 

University’s gymnasium, which is one of the four traditional categories of 

wrongful discharge, i.e., whistleblowing. The Court of Appeals incorrectly 

applied the Perritt formulation instead of the Thompson formulation.1 

Contrary to the lead opinion in Martin, after the Rose trilogy Washington 

cases do not “evince[] a devotion to Perritt's formulation of the tort.” 200 

Wn. App at 366.  

Like Martin, the Pattern Instruction adopts the overriding 

justification element of the Perritt formulation for cases falling within the 

four traditional categories of wrongful discharge cases. WPI 330.51.  

// 

                                                 
1 Martin is not the only recent court of appeals decision to make this error. See also 
Karstetter v. King County Correction Guild, 407 P.3d at 390 (Perritt formulation applied 
despite recognition of the four traditional categories of wrongful discharge); Billings v. 
Town of Steilacoom, 2017 WL 6987827 *10-11 (Because Plaintiff was terminated for “just 
cause” “there existed an overriding justification for his dismissal even if he could prove 
the other elements [of the Perritt formulation]”). 
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B.  Contrary to What Martin Decides, Overriding Justification Only   
     Applies When the Employer Admits Causation.                     
       
 In those rare cases when the Perritt formulation applies, the 

overriding justification affirmative defense applies only in cases, unlike this 

case, where the defendant concedes that the reason for the dismissal was the 

plaintiff’s public-policy-linked conduct which it asserts as an overriding 

justification for the decision. Rickman v. Premera Blue Cross, WL 2869083 

*4 (2016) (unpublished) (“[u]nlike the employer in Gardner, Premera does 

not concede that it terminated Rickman for any public policy linked-

conduct” so the overriding justification doesn’t apply); Henry H. Perritt. Jr., 

Employee Dismissal Law & Practice, §7.08 at p. 7-100.1 (overriding 

justification applies only where “employer does not deny that the 

determining factor or dominant reason for the dismissal was the employee's 

public-policy-linked conduct”). See Appendix B.  

 In Gardner v. Loomis, for example, the employer admitted that it 

terminated the driver because he left the truck, which is the same conduct 

plaintiff claimed as protected activity - causation was admitted. 128 Wn.2d 

at 940.  In these circumstances, the burden shifts to the defendant to make 

out an “overriding justification” defense. Id. at 941.  

The overriding justification defense under wrongful discharge law 

is analogous to the business necessity defense that exists under employment 

discrimination law. Perritt, supra, at 7-100.1, 7-102.2; cf. Shannon v. Pay 
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`N Save Corp., 104 Wn.2d 722, 731, 709 P.2d 799 (1985); Hegwine v. 

Longview Fibre Co., Inc., 162Wn. 2d 340, 355 n.8, 172 P. 3d 688 (2007). 

Under both the business necessity and overriding justification doctrines, the 

employer concedes that it acted because of a legally prohibited reason but 

asserts that under the circumstances it was justified in doing so. Id. See also 

Rickman v. Premera, 2016 WL 2869083 *3 (“The ‘absence of justification’ 

or ‘overriding justification’ . . . inquiry presupposes that an employee was 

fired for public policy-linked conduct; in other words, it applies only when 

the causation element is not in dispute” (internal quotation omitted)).2 

 In this case, Judge Fearing allowed the University to defeat Martin’s 

wrongful termination claim based on alleged overriding justifications that 

were unrelated to Martin’s protected conduct. 200 Wn. App. at 364-367. 

Such an analysis directly conflicts with Gardner. It also contradicts the very 

purpose for the overriding justification defense, which requires the court to 

balance the public policies that the plaintiff’s conduct implicates against the 

employer’s interests in proscribing that conduct.  

// 

// 

                                                 
2 The overriding justification defense should not be confused with the mixed motives/same 
action defense available under federal but not Washington law. See Perritt, supra, at p. 
7.100.1. The latter defense allows an employer to prove that even though an illegal reason 
motivated its decision it would have taken the same action even absent the illegal 
motivation. In other words, the same action defense allows the employer to prove that the 
illegal reason was not a but-for cause/determining factor of the adverse action at issue. 
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C. Contrary to What Martin Decides, the Overriding Justification 
Affirmative Defense Does Not Defeat the Substantial Factor 
Standard. 

 
 Under the “substantial factor” “an employer may be motivated by 

multiple purposes, both legitimate and illegitimate, when making 

employment decisions and still be liable . . . .” Scrivener v. Clark College, 

181 Wn.2d 439, 446-47, 334 P.3d 541 (2014). The lead opinion defeats the 

substantial factor standard by allowing a finding that an illegal motivation 

is not sufficient if the employer also had an unrelated legitimate reason for 

discharge, i.e., insubordination.3 According to Judge Fearing, “the 

overriding justification element assumes that an unlawful reason for the 

firing was a substantial factor, but another predominant reason also justified 

the termination.” 200 Wn. App at 363.  

Judge Fearing also decided that the overriding justification that 

employer asserts in court need not have even motivated the employer to 

terminate the employee. Id. at 362-364 (“The university may avoid liability 

if insubordination constitutes a justifying reason under the law and 

overrides the advocacy of safety concerns regardless of whether 

insubordination motivated the firing.”) (emphasis supplied). There is 

                                                 
3 The Pattern Instruction also defeats the “substantial factor” standard by allowing an 
employer’s “legitimate, overriding consideration,” which was insufficient to defeat 
causation, as an affirmative defense to liability. This improperly confuses overriding 
justification with mixed motive/ same action defense. See Comment WPI 330.51. The 
comment’s recognition that the term “legitimate, overriding consideration” is not defined 
emphasizes that any employer legitimate reason, including absenteeism, can defeat 
liability. Moreover, this instruction erroneously divorces the employer’s alleged overriding 
justification from the plaintiff’s protected activity and it improperly commits to the jury 
the balance of interests that is for the court to weigh. See Gardner, 128 Wn.2d at 942-50. 
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literally no precedent under Washington (or federal) law suggesting that an 

employer can defeat an unlawful termination claim based on facts the 

employer was aware of at the time the employee’s dismissal but chose not 

to consider.4 Under Judge Fearing’s analysis, even if an employer 

discharges an employee solely because of her public policy linked conduct, 

the employer can prevail in court by asserting that its decision was 

nevertheless justified by some other reason upon which it never relied. If 

followed by other courts, the lead opinion in Martin would eviscerate the 

tort of wrongful discharge. The Lead Opinion is inconsistent with decisions 

of the Supreme Court. RAP 13.4(b)(1). 

IV.  CONCLUSION 

 The decision in Martin conflicts with decisions of the Supreme 

Court, RAP 13.4(b)(1), and creates an issue of substantial public interest 

that should be determined by the Supreme Court. RAP 13.4(b)(4). The 

Petition for Review should be granted. 

 

                                                 
4 Judge Fearing claimed to find support for his analysis in the “after-acquired evidence 
defense.” 200 Wn. App. at 363. The after-acquired defense allows an employer to cut-off 
an unlawfully terminated plaintiff’s economic damages based on information the employer 
discovers following the employee’s dismissal if the employer proves that the new 
information would have caused the employer to terminate the employee for the newly 
discovered lawful reasons. See McKennon v. Nashville Banner Publishing Co., 513 U.S. 
352, 354 (1995) (This affirmative defense applies when “the employer discovers evidence 
of wrongdoing that, in any event, would have led to the employee's termination on lawful 
and legitimate grounds”). This Court has not endorsed that defense and it cannot be 
reconciled with the substantial factor causation standard. In any event, the after acquired 
evidence doctrine does not permit an employer to defend its actions based on information 
that it knew about at the time of the employee’s termination but upon which it did not 
actually rely. Moreover, the after-acquired evidence defense applies to economic damages 
only and does not absolve the employer of liability. 
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RESPECTFULLY SUBMITTED this 29th day of January 2018. 

WASHINGTON EMPLOYMENT LAWYERS ASSOCIATION 
 
 

By_/s/ Jeffrey Needle  /s/ Michael Subit__________ 
Jeffrey Needle, WSBA #6346 
Michael Subit, WSBA #29189 
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WESTLAW Washington Civil Jury Instructions 

Home Table of Contents 

WPl330.51 Wrongful Termination in Violation of Public Policy-Burden of Proof Washington Practice Series TM 
Washington Pattern Jury lnstructions--Civil 

6A Wash. Prac., Wash. Pattern Jury Instr. Civ. WPI 330.51 (6th ed.) 

Washington Practice Series TM 
Washington Pattern Jury lnstructions--Civil 

December 2017 Update 

Washington State Supreme Court Committee on Jury Instructions 

Part XVI. Employment 
Chapter 330. Employment Discrimination 

WPI 330.51 Wrongful Termination in Violation of Public Policy-Burden of Proof 

To recover on [his] [her] claim of wrongful termination in violation of public policy, (name of plaintiff) has the burden of proving that a 
substantial factor motivating the employer to terminate [his] [her] employment was [his] [her] [refusing to commit an unlawful act] 
[performing a public duty] [exercising a legal right or privilege] [reporting what [he] [she] reasonably believed to be employer 
misconduct]. 

If you find from your consideration of all of the evidence that (name of plaintiff) has not met this burden, then you must find for the 
defendant (name of employer) [on this claim]. 

If you find from your consideration of all of the evidence that (name of plaintiff) has met this burden, then you must find for plaintiff 
(name of plaintiff) [on this claim]. 

[If you find from your consideration of all of the evidence that (name of plaintiff) has met this burden, then you must determine whether 
(name of employer) has met its burden of proving that it had a legitimate, overriding consideration for terminating (name of plaintiff). If 
you find that (name of employer) has met its burden of proving it had an overriding consideration for its actions, then you must find for 
(name of employer). If (name of employer) has not met this burden , then you must find for (name of plaintiff) [on this claim].] 

NOTE ON USE 

Use this instruction when the plaintiff alleges a termination in violation of public policy. 

This instruction sets out the elements of a common law wrongful termination in violation of public policy tort. Use bracketed language 
when the employer asserts an affirmative defense that it had a legitimate overriding justification for terminating its employee. That 
affirmative defense would not be applicable to a constructive discharge claim when the former employee resigned. 

Give the substantial factor instruction, WPI 330.01.01 (Employment Discrimination-Disparate Treatment-Burden of Proof­
Substantial Factor), with this instruction. 

COMMENT 

This instruction is new for this edition . 

The employer's affirmative defense if it terminated the employee is that the termination was justified by an overriding consideration. 
Rickman v. Premera Blue Cross, 184 Wn.2d 300, 314 , 358 P.3d 1153 (2015) (citing Gardner v. Loomis Armored , Inc., 128 Wn.2d 931, 
94 7-950, ·913 P.2d 377 (1996)). Thus , there could be a mixed motive situation if the employer terminates for an allegedly proper 
reason yet a substantial factor in the decision involved a violation of public policy. The employer must prove not only a proper motive 
but that this motive was the "overriding consideration" in the termination . 

What constitutes an "overriding consideration" is not defined in the case law. 

The three decisions in Becker v. Community Health Systems, 184 Wn.2d 252, 359 P.3d 746 (2015), Rose v. Anderson Hay & Grain 
Co ., 184 Wn.2d 268, 358 P.3d 1159 (2015), and Rickman v. Premera Blue Cross, 184 Wn.2d 300,358 P.3d 1153 (2015), effectively 
overruled Cudney v. ALSCO, Inc., 172 Wn.2d 524, 259 P.3d 244 (2011). The three decisions focused on whether there were 
alternatives to bringing a tort action . The "substantial factor" test applies to wrongful termination in violation of public policy. See RCW 
Chapter 49.60, WPI 330.01 (Employment Discrimination-Disparate Treatment-Burden bf Proof), and WPI 330.01.01 (Employment 
Discrimination-Disparate Treatment-Burden of Proof-Substantial Factor). 

To support a claim , the termination may be direct, by an employer, or it may be constructive, when the employee believes it necessary 
to resign. Korslund v. DynCorp Tri-Cities Services, Inc., 156 Wn.2d 168, 177 n.1, 125 P.3d 119 (2005) . 
[Current as of October 2016.] 

Westlaw. © 2017 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
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