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A. SUPPLEMENTAL ISSUE PRESENTED

Controlling statutes, court rules, and case law all authorized the

trialcourt to empanel a second jury to decide the firearm enhancement

after the first jury failed to reach a unanimous decision. Did Thomas

receive effective assistance of counselwhen his attorney did not

object to the court's statutory authority to empanel a second jury to

consider the firearm enhancement?

B. SUPPLEMENTAL STATEMENT OF THE CASE

After the first jury was unable to agree as to whether Thomas

was armed with a firearm during the commission of the offense, a

second jury was impaneled to consider the firearm enhancement.

Thomas objected only on the basis that double jeopardy and due

process prohibited a second trial. CP 153; 1 0129115 RP 30-43. He did

not allege that the court lacked statutory authority to empanel a

second jury to return a special verdict relating to the firearm

enhancement.

After the State argued that the alleged error was not preserved,

Thomas asserts in a supplemental brief that he received ineffective

assistance of counsel when his trial attorney did not argue that the

court lacked statutory authority to empanel the second jury. However,

as outlined in the State's initial response, the court had clear authority
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to empanel a second jury to consider the firearm enhancement after

the first jury was unable to unanimously agree. As such, Thomas did

not receive ineffective assistance of counsel.

C. ARGUMENT

BECAUSE THE COURT HAD CLEAR STATUTORY
AUTHORTTY TO EMPANEL THE SECOND JURY,
THOMAS HAS FAILED TO ESTABLISH INEFFECTIVE
ASSISTANCE OF COUNSEL.

A criminal defendant has the right to effective assistance of

counsel. U.S. Coxst. amend. Vl; Strickland v. Washinqton,466 U.S.

668,686, 104 S. Ct.2052,80 L. Ed. 2d674 (1984)' The burden of

establishing such a claim falls on the defendant. Strickland, 466 U.S.

at 687. To prevail, Thomas must show that (1) his attorney's conduct

fell below a professional standard of reasonableness (the performance

prong), and that, (2) but for counsel's unprofessional errors, there is a

reasonable probability the outcome of the trial would have been

different (the prejudice prong). State v. Grier,171\Nn.2d 17,33,246

P.3d 1260 (2011). lf he fails to establish either prong, the inquiry

ends. State v. Hendrickson , 129 Wn.2d 61 , 78, 917 P.2d 563 (1996).

When making a claim of ineffective assistance of counsel

based on trial counsel's failure to object, a defendant must show that

an objection would likely have been sustained. State v. Fortun-

Cebada, 158 Wn. App. 1 58, 172, 241 P.3d 800 (2010).
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Thomas cannot make such a showing. As outlined in the

State's original response, RCW 9.94A.825 explicitly permits a jury to

consider a firearm enhancement. State v. Nquyen, 134 Wn. App' 863,

870-71 , 142 P.3d 1117 (2006); State v. Recuenco, 163 Wn.2d 428,

437-39, 180 P.3d 1276 (2008). Moreover, even if the deadly weapon

enhancement statute was silent on the question of a jury decision,

because Thomas had a constitutional right to a jury determination of

the enhancement, RCW 2.28.150, CrR 6.1(a), and CrR 6'16(b)

authorized the trial court to empanel a jury to decide it.

Unlike the cases cited by Thomas, which dealwith an

exceptional sentencing scheme that explicitly directed findings to be

made by the trial court, the deadly weapon enhancement statute has

always authorized a jury finding. Thomas does not contend that the

court lacked the ability to empanel the originaljury that considered the

firearm enhancement, and he does not explain why, if the court had

such authority, it lost it following the originaljurors' inability to agree'

Because the court had clear statutory authority to empanel a

jury to decide the firearm enhancement, Thomas has failed to

establish an ineffective assistance of counsel claim.

1704-'15 Thomas COA

-3-



CONCLUSION

For the above reasons, Thomas's supplemental assignment of

error must be rejected.

DATED tnis ?ffiay of April, 2017.

Respectfully submitted,

DANIEL T. SATTERBERG
King County Prosecuting AttorneY

Senior Deputy Prosecuting Attorney
Attorneys for ResPondent
Office WSBA #91002

AMY R. MECKLING,
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