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ESTEBAN ORTIZ, ET AL., PETITIONERS v,
FIBREBOARD CORPORATION, ET AL.

Prior History: [***1] OM WRIT OF CERTIORARI TO
THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT.

Disposition: 134 F 34 668, reversed and remanded.

E""EbLIE

Respondent Fibreboard Corporation, an  asbesios
manufacturer, was locked in Itigaton for decades.
Flaintiffs filed a stream of personal injury claims against
it, swelling throughout the 1980's and 1290 to
thousands of claims for compensatory damages each
year. Fibreboard engaged in litigation with its insurers,
respondent Confinental Casualty Company and
respendent Pacific Indemnity Company, over insurance
coverage for the persomal injury claims. In 1980, a
California trial court ruled against Continental and
Pacific, and the insurers appealed. At arcund the same
time, Fibreboard approached a group of asbestos
plaintiffs’ lawyers, offering t© discuss a “global
seflement” [™2] of Fibreboards asbestos liability,
Megotiations at one point led to the settlement of somea
45,000 pending claims, and the parties eventually
agreed upon § 1.535 billion as the key term of a "Global
Setttement Agreement.” Of this sum, 3 1.525 billion
would come from Continental and Pacific, which had
joimed the negotiations, while Fibreboard would
contribute % 10 million, all but % 500,000 of it from other
insurance proceeds. At plaintiffs’ counsels’ insistence,
Fibreboard and its insurers then reached a backup
satlement of the coverage dispute in the "Trilateral
Seflement Agreement.” under which the insurers
agreed to provide Fibreboard with $ 2 billion to defend
against asbestos claimants and pay the winners, should
the Global Setement Agreement fail to win court

approval. Subsequantly, a group of named plaintiffs filed
the present action in Federal District Court, seeking
carification for sefilement purposes of a mandatory
class that comprised three groups -- claimants who had
not vet sued Fibreboard, those who had dismissed such
claims and refained the right Io sue in the fulure, and
relatives of class members - but excluded claimants
who had actions pending against Fibreboard [*3] or
who had filed and, for negotiated value, dismissed such
claims, and whose only retained right is fo sue
Fibreboard upon development of an asbestos-related
malignancy. The District Court allowed petitioners and
other objectors to intervene. held a faimess hearing
under Federal Rwe of Chvil Procedure 237e), ruled that
the threshold Rwe 23(al numerosity, commaonality,
typicality, and adequacy of representation reguirements
were met, and cerlified the class under Ruwe 23{B){ 1){B}.
In response to intervenors’ objections that the absence
of a Tlimited fund” precluded Ruwle 23(B)1}(B)
cerlification, the District Court ruled that both the
disputed insurance asset liguidated by the 5 1.535
billicn global settlement, and, alternatively, the sum of
the value of Fibreboard plus the value of its insurance
coverage, as measured by the insurance funds’
sattlement value, were relevant "imited funds.” The Fifth
Circuit affirmed both as to class certification and
adequacy of seltlement. Agreeing with the District
Courl's application of Rwle 23(a). the Court of Appeals
found, inter alia, that there were no conflicts of interest
sufficiently serious o undermine the adeguacy of class
counsel's [*"4] representation. As to Ruwle 23(B){1){8),
the court approved the class cerification on a "limited
fund” rationale based on the threal to other class
members’ ability to receive full payment from
Fibreboard's limited assats. This Court then decided
Amchem Products, Inc. v. Windsor, 321 U.5. 391, 138
L Ed 2d 689 117 5 Ct 2231, vacated the Fifth
Circuit's  judgment, and remanded for further
consideration in light of that decision. The Fifth Circuit
again affirmed the District Court’s judgment on remand.

el
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1. Thizs Court need not resoive two threshold malters
before procesding lo the nub of the casze. First
pelitioners call the class claims nenjusiiciable under
Article [ll, saying that this is a feigned action iniftiated by
Fibreboard to control ifs fulure asbestos tort lability, with
the vasl majority of the exposure-only clazss members
being without injury in fact and hence without standing
to sue, While an Article Ill court ardinanly must be sure
of its own jurisdiction before geffing to the merits, Shesl
Co. v. Citizens For Befter Environment, 523 U.S. 83, 88-
89 140 L FEd 24 210 118 5 CI 1003, a Rue 23
question should be treated first because class
cerification issues are Slegically antecedant” to Articha
I [***8] concems, Amchem, supra, al 12, and pertain
to stalutery standing, which may properly be treated
before Aricle Il slanding, see Steel o, supra, af 92,
Second, although petitioners are correct that the Fifth
Circuit on remand fell short in its attention to Amchem in
passing on the Rule 23(a) issues, thesa points are dealt
with in the Court’s review of the certification on the Fifth
Circuit's “limited fund" theory under Rule 23{b){1){B).
Pp. 11-13.

2. Applicants for contested certification of a mandatory
settlemnent class on a limited fund theory under Rule
23B){1){B) must show that the fund s limited by more
tham the agreement of the paries. and has been
allocated o claimants belonging within the class by a
process addressing the conflicling interesis of class
members. Pp. 13-30.

(a) In drafting Rule 23(b), the Civl Rules Advisory
Committeg sought to catalogue in functional terms those
recurrent life patterns which call for mass [|tigaton
through representative paries. Rule 23{B){1){B) (read
with subdivision [cH2)) provides for cerification of a
class whose members have no right to withdraw, when
“the prosecution of separate actions . . . would
croate [*"6] a risk” of “adjudications with respact to
individual [class] members . . . which would as a
practical matter be dispositive of the interests of the
other members nol parties to the adjudications or
substantially impair or impede their ability to protect their
interests.” Among the traditional wvaneties of
represantative suils ancompassed by Rule 23(BIj1)(B)
iz the limited fund class action. In such a case, equity
required absent parties to be represented, joinder baing
impractical, where individual claims to be satisfied from
the one asset would, as a practical matter, prejudice the
rights of absent claimants against a fund inadequate to
pay them all. Pp. 13-18,

(b) The cases forming the limited fund class action's

pedigree as understood by FRule 23's draflers have a
number of common characteristics, despite the varnely
of circumstances from which they arose. These
charactenstics show what the Advisory Committes must
have assumed would be at least a sufficient set of
conditions to justify binding absent members of a Rule
22BI(1){B) class, from which no one has the right to
secede. In sum, mandatory class treatment through
reprosentative actions on a limited fund theory
was [**'7] justified with reference to a "fund”™ with a
definitely ascertained limit that was inadequate to pay all
claims against it, all of which was distnbuted to satisfy
all those with claims based on a common theory of
liability. by an equilable, pro rata distribution, Pp. 19-23,

(c) There are good reasons lo freat the foregoing
charactenstics as presumptively necessary, and not
merely sufficient, to salisfy the limited fund rationale for
a mandatory class action. At the least, the burden of
justification rests on the proponent of any departure
from the traditional norm. Although Rule 23(B)(1)B)'s
taxt is open to a more lenient Emited fund concept. the
greater the leniency in departing from the historical
model, the greater the likelihood of abuse in ways that
are apparent when the limited fund crtena are applied
to this case. The prudent course, therefore, iz to
presume that when subdivision (B}1}B) was devised to
cover limited fund actions, the object was to slay close
to the historical model. This limiting construction finds
support in the Advisory Committea's expressions of
understanding, which clearly did not contemplate that
the mandatory class action codified in
subdivision [***8] (b)1}EB) would be used to aggregate
unliquidated tort claims on a limited fund rationale. The
construction also minimizes polential conflict with the
Rules Enabling Act, which requires that rules of
procedure “not  abridge, enlarge or modify any
substantive right” 28 USC § 2073(b). See, eg.
Amchem, supra, af 613, Finally, the Court's construction
avoids sericus constitutional concems, including the
Seventh Amendment jury trial rights of absent class
members, and the due process principle that, with
limited exceptions, one is not bound by a judgment in
persanam in litigation in which he s not a pary,
Hansberry v. Lee, 311 U.S. 32 40. Pp. 23-30, 85 L Ed.
22 6158 Ctf 115

3. The record on which the District Court rested its class
cerification did not support the essential premises of a
mandatory limited fund class action. It did not
demonstrate that the fund was bmited except by the
agreament of the parties, and it affirmatively allowed
exclusions from the class and allocations of assets at
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odds with the concept of imited fund treatment and the
Fite 23(a) struclural protections explained in Ameham.
Pp. 30-44,

{a) The cerdification defect going to the most
characteristic [****9] feature of a limited fund action was
the uncritical adoption by both courts below of figures
agreed upon by the parties in defining the fund's limits.
In & settement-only class action such as this, the
seftling parbes must present not enly their agreement,
but avidence on which the district court may ascertain
the fund’s limits, with support in findings of fact following
a proceeding in which the evidence k= subject to
challenge. Here, there was no adeguate demonsiration
of the fund's upper limit. The “fund” comprised both
Fibreboard's general assels and the insurance provided
by the bwo policies. As to the general assals, the lower
courts concluded that Fibreboard had a then-current
sale value of 5 235 million that could be devoled 1o tha
limited fund. While that estimate may have been
conservative, at least the District Court heard evidence
and made an independent finding at some point in the
proceedings. The same, however, cannot be said for the
valueg of the disputed insurance. [nstead of
independently evaluating potential insurance funds, the
courts below simply accepted the 5 2 billion Trilateral
Seflement Agreement figure, concluding that where
insurance coverage s disputed, [™0] it is
appropriate to value the insurance asset at a settlement
value. Such wvalue may be good ewvidence of the
maximum available f one can assume that parties of
equal knowledge and negotiating skill agreed upon the
figure through amms-length bargaining, unhindered by
any considerations tugging against the interests of the
parties ostensibly represented in the negotiation. Mo
such assumption may be indulged in here, since at least
some of the same [awyers representing the class also
negotiated the separate settlement of 45,000 pending
claims, the full payment of which was contingent on a
successful global setflement agreement or the
succassful resolution of the insurance coverage dispute.
Class counsel thus had great incentive to reach any
global settlement that they thought might survive a Rule
Z3(e) fairmess hearing, rather than the best possibbe
arrangement for the substantially unidentified global
sotlernent class. See Amchem, supra, 521 LS at B26-
£27. Pp. 30-36.

(b) The settlement certification alsc fell short with
respect to the inclusiveness of the class and the
faimess of distributions to those within . The class
axcludes myriad claimants with causes of action, or
foreseeable [*11] causes of achon, arising from

exposure to Fibreboard asbestos. The number of those
oulside the class who settled with a reservation of rights
may be unceriain, but there is no such uncertainty about
the significance of the setlement’s exclusion of the
45,000 inventory plaintiffs and the plaintiffs in the
unsettled present cases, estimated at more than 53,000,
A mandatory limited fund sefilemient class cannot qualify
for certification when in the very negotiations aimed at a
class setifement, class counsel agree to exclude what
may turn out to be as much as a third of the claimants
that nagotiators thought might eventually be invalved. a
substantial number of whom class counsel represent,
The sattlerment certification is likewise deficient as o the
faimess of the fund's distribution among class members.,
First, a class including holders of present and future
claims {some of the lalter involving ne physical injury
and claimanis not wvel born) requires division into
homogeneous subclasses under Rule 23(c)i4){B), with
separate representation to eliminate conflicting interests
of counsel. See Amchem, supra, al 827. No such
procedure was employed here. Second, the class
included [™12] those eaxposed to Fibreboard's
asbestos products both before and after 1959, the year
that saw the axpiration of Fibreboard's Continental
policy, which provided the bulk of the insurance funds
for the saltlement. Pre-1959 claimants accordingly had
more valuable claims than post-1958 claimants, the
consequance being a second instance of disparate
interests within the cerified class. While at some point
there must be an end 1o reclassification with separate
counsel, these two instances of conflict are well within
Amchem's structural protection reguirement. Pp, 36-41.

ic) A third contested feature that departs markedly from
the limited fund antecedents is the ulimate provision for
a fund smaller than the assets understood by the Fifth
Circuit to be available for payment of the mandatory
class members' claims. Most nolably, Fibreboard was
allowed to refain virtually itz enftire net worth. Given this
Court's irealment of the two preceding certification
deficiencies, thare is no need lo decide whether this
feature would alone be fatal to the global settlement. To
ignore it entirely, however, would be 20 misleading that
the Court simply identifies the issue it raises, without
purparting [***13] to resolve it at this time. Fibreboard
listed its supposed entire net worth as a component of
the total (and allegedly inadequate) assets available for
claimants, but subsequenily retained all but 5 500000
of that equity for itself. It hardly appears that such a
regime is the best that can be provided for class
members. Whether in a case where a setitement saves
transaction costs that would never have gone info a
class member's pockel in the absence of setiement, a
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credit for some of the savings may be recognized as an
incentive to settlemeant iz at least a legitimate guestion,
which the Court leaves for ancther day. Pp. 42-44.

134 F Jd 668, reversed and remanded.,

Counsel: Laurence H. Tribe argued the cause for
petiicnars,

Elihu Insalbuch argued the cause for respondents.
Judges: SOUTER, J_, daliverad the opinion of the
Court, in which REHNQUIST, C. J., and O'CONNOR,
SCALLA, KENMNEDY, THOMAS, and GINSBURG, JJ.,
joined. REHMQUIST, C. J., filed a concurring opinion, in

which SCALIA and KENNEDY, JJ., joined. BREYER, J.,
filed a dissenting opinion, in which STEVENS, J., joined.

Opinion by: SOUTER

Opinion

[*821] [*"2302] [**725] JUSTICE SOUTER

delivered the opinion of the Court.

[1A]Thizs case Wwrns on the conditions for cerifying a
mandatory seftlement class on a limited fund theory
under Federal Rule of Ciwil Procedurs 23{B){1){B).
[***14] We hold that applicants for contested
cerlification on this raticnale must show that the fund is
limited by more than the agreement of the parties. and
has been allocated to claimants belonging within the
class by a process addressing any conflicting interesis
of class members.

Like Amchem Products, Inc. v. Windsor, 521 U.S. 591,
138 L. Ed 2d 683 1175 Ct 2231 (1987), this case is a
class action prompted by the elephantine mass of
asbestos cases, and our discussion in Amchem will
suffice to show how this litigation defies customary
judicial administration and calls for national legislation.

T[This] iz a fale of danger known i the 19308, exposure
infiicied wpon millions of Amencans in the 1%40s and 1550s,
injumes thal began (o take thes ol in the 19602, and a flood of
lewsuils beginning in the 1970s. On the basis of past and
current filng data, and because of a latency penod that may
last as long as 40 years for some asbestos related diseases, a
conlmuing stream of claims can be expected. The final toll of
ashesios related mjures is unknown. Predictions hawve been
made of 200,000 azbestos diease deaths before the wear

In 1267, one of the first aclions [T2303] for personal
asbestos injury was filed in the United States District
Court for the Eastern District [*B22] of Texas against a
group of asbestos manufacturers. App. to Pel for Ceart.
252a. In the 1970's and 1880's, plaintiffs’ lawyers
throughout the country, particulardy in East Texas,
honed the litigation of asbestos claims to the point of
almost mechanical regularity, improving the forensic
identification of diseasoes coused by asbestos, refining
theories of liability. and often settling large inventones of
cases. Sea D. Hensler, W. Falstiner, M. Selvin, & P.
Ebener, Asbestos in the [****15] Courts: The Challenge
of Mass Toxic Torts wil (19383), McGovern, Resolvirng
Mature Mass Tor Litigation, §8 B U [, Rey, 859, 6{-
6T (1959 zee alzo App. 1o Pet. for Cert. 253a,

[™*16] Rezpondent Fibreboard Corporation was a
defendant in the 1967 aclion. Although it was primarily a
timber company, from the 1920% through 1971 the
company manufactured a vanely of products containing
asbestos, mainly for high-temperature industrial
applications. As the tide of asbestos litigation rose,
Fibreboard found itself litigating on two fronts. On one,
plaintiffs were filing a stream of personal injury claims
against it, swelling throughout the 1880's and 1990’ to
thousands of new claims for compensatory damages
each year, id_at 265a; App. 1040a. On the secand front,
Fibreboard [™T26] was battling for funds to pay its tort
claimants. From May, 1857, through March, 1958,
respondent Continental Casualty Company had
provided Fibreboard with a comprehensive general
liability policy with limits of 3 1 millien per cccurrenca, 5
S00.000 per claim, and no aggregate limit. Fibreboard
alss claimed that respondent Pacific Indemnity
Company had insured it from 1956 to 1957 under a
similar policy. App. to Pet for Cert. 267a-268a,

2000 and as many as 265,000 by the year 2015.

“The most objectionable aspects of asbestos litigation can be
briefly summarized: dockets in both federal and state courts
continue to grow, bong delays are routing; Iriaks are 0o long;
the same issues are litigaled over and over; fransaction costs
exceed the victims' recovery by neardy two 1o one, exhaustion
of assets threalens and distorts the process; and future
claimants may lose altogether ™ Amafem Prodgicls Ing v
Windsor, 521 U5 al 598 (guoting Report of The Judicial
Conference Ad Hoo Committes on Asbestos Litigation 2-3
{Mar. 1891) [hereinafter Reporl)}. We noled in Amchem that
the Judscial Conference Ad Hoc Committee on Asbestos
Litigation in 1951 had called for “federal legislation creating a
national asbestos dispulée-resolubon scheme” il (ling
Report 3, 27-35 (Mar. 1881)), To date Congress has not
responded
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Beginning in 1978, Fibreboard was locked in coverage
litigation with Continental and Pacific in a California
state trial courd, which in 1520 held Continental [***17]
and Pacific responsible for indemnificaton as to any
claim by a claimant exposed to Fibreboard asbestos
products prior to their polcies’ respective ["823]
expiration dates. /d_af 268a-260a. The decree also
required the insurers to pay the full cost of defense for
aach claim covered. /bid. The insurance companies
appealed,

With asbestos case filings continuing unabated, and its
SECUMe insurance assoets almost depleted, Fibreboard in
1988 began a practice of “structured settlement,” paying
plaintiffs 40 percent of the settlement figure up front with
the balance contingent upon a successful resclution of
the coverage dispute, <

By 1991, however, the pace of filings forced Fibreboard

to start settling cases entirely with the assignments of its
rights against Continental. with no initial payment. To
reflect the risk that Continental might prevail in the
coverage dJdispute, these assignment agresments
generally camed a figure about twice the nominal
amount of sarlier sefilements. Continental challenged
Fibreboard's right to make uniateral assignmenis,
[*2304] but in 1992 a California state court ruled for
Fibreboard in that dispute. *

18]

Meanwhile, in the aftermath of a 1930 Federal Judicial
Center conference on the asbestos litigation crisis,

iBecause Fibreboard’s insurance policy with Conbinenial
ixpired in 1959, before the global setilement the setifement
value of claims by wictims exposed to Fibreboard's asbestos
prior to 1959 was much hgher than for vicims exposed aler
168549, where the only right of recovery was against Fibreboard
isell. Sea in re Asbestos Lifgation, 90 F 34 963, 1012-1013
(CAS 1858) (Smith, J., dissenting),

A id al 965 and n, 1 (ciling Andrus v. Fibreboard, Mo, 614747 -
3 (Bup. CL, Alameda Cty. June 1, 1992) ). Conbinenial
appealed, and, after the Global Seftlerment Agreement was
reached in this case, bul balone th famess hednng, e inva,
at 8, a California appellale court reversed. See 90 F 34 al 365,
and n. 1 {citing Fibreboard Corp. v. Conbinental Casually Co.,
Mo, ADSST16 (Cal App.. Oct. 19, 1904)). See 50 F 3d af 969
and n. 1. Conbinental and Fibreboard had each brought
actions seeking fo establish {or challenge) the wvalidity of
Fibreboard's assignrment-setllement program, bul only Andrus
produced a definitive ruling as opposed to a selilement See
App. 1o Pel for Cert. 288a-200a

Fibreboard approached a group of leading asbestos
plaintiffs’ lawyers, offering 1t discuss a “global
seftlement” of its asbestos ["824] personal-injury
liability. Early negotiations bore relatively lithe fruit, save
for the December 159892 settlerment by assignment of a
significant [***19] inventory of pending claims. This
settlernent brought Fibreboard's deferred settlement
chligations to more than $ 1.2 billion, all contingant upon
victory over Continental on the scope of coverage and
the validity of the settlement assignments.

In February 1883, after Continental had lost on both
issues at the frial level, and thus faced the possibility of
practically unbounded Rability, it too joined the global
sattlermeant negotiations. Becauze  Continental
conditioned ils part in any sefilement on a [™727]
guarantes of "total peace.” ensuring ro unknown future
liabilities, talks focused on the feasibility of a mandatory
class action, one binding all potential plaintiffs and
giving mone of them any choice to opt out of the certified
class. Negotiations continued throughout the spring and
summer of 1983, but the difficulty of settling both
actually pending and potential future claims
simultaneously led to an agresment in early August to
segregate and seftle an inventory of some 45,000
pending claims, being substantially all these filed by one
of the plaintiffs’ firms negotiating the global settlement,
The sattlement amounis per claim were higher than
average, with one-half due on closing and [*20] the
remainder contingent upon either a global setilemeant or
Fibreboard's success in the coverage ltigation. This
agreement provided the model for setting inventory
claims of other firms.

With the insurance companies’ appeal of the
consolidated coverage case set to be heard on August
27, the negotiating parties faced a motivating deadline,
and about midnight before the argument, in a coffee
shop in Tyler, Texas, the negotiators finally agreed upon
$ 1,535 billion as the key term of a "Giobal Settlement
Agreament.” 5 1.523 billion of this sum would come fram
Contimental and Pacific, in the proportion established by
the California trial court in the coverage case, ["B25]
while Fibreboard would contribute 3 10 million, all but 5
500,000 of it from other insurance proceeds, App. B4a,
The negotiators also agreed to identify unsettled present
claims against Fibreboard and set aside an as-then
unspecified fund to resclve them. anticipating that the
bulk of any excess left in that fund would be transferred
to class claimants. Ahearn v, Fibreboard Comp, 7162
F.R.D. 505 517 (ED Tex. 1995). The next day, as a
hedge against the possibility that the Global Sattlement
Agreement might fail, [*21] plaintiffs’ counsel
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insisted as a condition of that agreement that
Fibreboard and iz bwo insurers sete the coverage
dispute by whal came to be known as the "Trilateral
Setlemant Agreement” The twe insurers agreed to
provide Fibreboard with funds eventually set at 5 2
billion to defend against asbestos claimants and pay the
winners, should the Global Settlement Agreement fail to
win approval. Id. af 517, 521; see also App. to Pet. for
Cert, 492a ¢

[*2305] On [ 22] September 8, 1992, as agreed. a

group of named plaintiffs filed an action in the United
States Disirict Court for the Eastern District of Texas,
seeking cerification for settlement purposes of a
mandatory class comprising three groups: all persons
with personal injury claims against Fibreboard for
asbestos exposure who had not yet brought suit or
settled their claims before the previous August 27, those
who had dismissed such a claim but retained the right to
bring & future aclion against Fibreboard, and “past,
presant and future spouses, parents, children, and other
relatives™ of class members [*826] exposed [™728]
to Fibrebeard asbestos. ©

A Two relaled selllement agreements accompanied the Global
and Tnlateral Settement Agreements, The first, negoliated
with representalves of Fibreboard's mapor codefendanis,
preserved credit nights for codefendant third parties. fn re
Azbastos Liigahon, B0 F 3d 363 873 (CAS 1836); tha second
provided that final approval of the Global Setilement
Agreement would not constitule a “selflement” under the
Longshore and Harbor Workers' Compensation Act, 33 U5 C
§ §33[g). 162 F RO _at 521-527. Neither of these agreements
is before the Cour

*The final judgment regarding class certification in the Destrict
Coourt defned the class &8 follows:

"(a) Al persons (or their legal represemtatives) who poior 1o
August 27, 1983 wera axposad, deeclly or indirectly {(incleding
but nod limited to exposure throwgh the exposure of a spouse,
household member or any olher parson), 1o asbestos or o
asbesios-containing products for which Fibreboard may bear
legal liabiity and who have not, before August 27, 1983, (i)
fited a lewsuit for any asbestos related personal injury, or
damage, or death arsing from such exposure in any court
apainst Fibreboard or persons or entities for whose acbons or
omissions Fibreboard bears lagal liabilty, or () settled a clamm
for any asbestos-related personal injury, or damage. or death
arising from such aexposure with Fibreboard or with persons or
entities for whose aclions or omissions Fibreboard bears legal
liabifsty;

ik} Al persons (of their legal representatives) exposed o

The class did not include claimants with actions
presantly pending against Fibreboard or claimants Swho
filed and, for cash payment or seme other negotiated
valus, dismissed claims against Fibreboard, and whose
only refained right is to sue Fibreboard wpon
development of an asbestos-related malignancy.” /d.
8271 &t 534a-535a. The complaint pleaded perscnal
injury claims against Fibreboard, and, as justification for
class cerification, relied on the shared necessity of
ensuring insurance funds sufficient for compensation.
id. af 552a-569a. After Continental [****23] and Pacific
had cbiained leave to intervene as party-cefendants,

the District Court provisionally granted class
cerlification, enjoined commencement of furher
saparate [itigation against Fibreboard by class

members, and appointed a guardian ad litem to review
the fairness of the settlement to the class members. See

inre Asbestos Liligation, 50 F 24 863, 872 [CAS 1998).

[24] As finally negotiated, the Global Setttement
Agreement provided that in exchange for full releases
from class members, Fibreboard, Continental, and
Pacific would establish a trust to process and pay class
membars’ asbestos personal injury and death claims.
Claimants seeking compensabion would be reguired to
try to sefile with the trust. If initial settement attempis
failed, claimants would have to proceed to mediation,
arbitration, and a mandatory setlement conference.

ashestos or to asbestos-containing products. directly or
indmectly {including but not limred o exposure through the
exposure of a spouse, household member or any olher
person), who dismissed an action prior o August 27, 1993
without prejudice against Fibreboard, and who retain the mght
to sue Fibreboard upon development of a nonmalignant
disease process or a malignancy, provided, however, thal the
Settlernent Class does not include persans who filed and, for
cash payment or some other negotiated value, dismissed
claims against Fibreboard, and whose only refained right is 1o
sue Fibreboard upon development of an asbestos-related
malignancy, and

“(e) All past, présent and fulure spouses. parenis, childien and
other relatives (or their legal representatives} of the class
members described n paragraphs (a) and (b) above, excepl
for any such person who has, before Awgust 27, 1983, (i) filed
a lawsuil for the asbesios-retated personal injury. of damage,
or death of a class member described in paragraph {(a) or (b)
above In any courl against Fibreboard (or against entities for
whose aclions or omissions Fibreboard bears legal Eability), or
() settled a claim fof the asbestos-related personal mjury, of
damage, or death of a class member described in {(a) or (b)
above wilth Fibreboard (or with entities for whose acbons of
omissions Fibreboard bears legal Eability).” App. o Pet for
Cert. 534a-535a
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Cnly after exhausting that process could claimants go to
court against the trust, subject to a limit of 5 500,000 per
claim, with punitive damages and prejudgment inlerest
barred. Claims resolved without libgation would be
discharged over three years, while judgments would be
paid out over a 5 to 10-year pericd. The Global
Seftlemnent  ["™729] Agreement also contained
spandthrift provisions to conserve the trust, and
provided for paving more sericus claims first in the
event of a shortfall in any given year. /d_at 973,

After an extensive campaign to give notice of the
pending settlement to potential class [*2308]
members, the District Court allowed groups of objectors,
including petitioners here, to intervena. After an 8-
day [***25] faimess hearing. the District Court cerlified
the class and approved the settlement as  “fair,
adequate, and reasonable,” under Rule 23fe). Ahear,
162 FR.D. at 527 Satsfied that the requirements of
Rule [*828] 23(a) were met, [d_at 523-526,
the District Court certified the class under
23(b)(1)(8). 7

citing the risk that Fibreboard might lose or fare poorly
on appeal of the coverage case or lose the assignment-
sefflement dispute, leaving it without funds to pay all
claims. /& af 526, The "allowance of individual
adjudications by class members,” the District Court
concluded, "would have destroyed the opportunity to
compromise the insurance coverage dispute by creating
the sattlerment fund, and would have exposed the class
members fto the wvery rnsks that the setilement
addresses”™ /d al 527 In response to intervencrs'
objections that the absence of a “limited fund” precluded

Rule

®*Rule 23(a) states four threshold requirements applicable 1o
all class actions: (1) numerosity (a “class [so large] thal joinder
of all members is impracticable’); (2) commonality (‘questions
of law or fact common to the class’l (3) typicality (named
parties’ claims or defenses “are typical . . . of the class’), and
(4} adequacy of representation (representatives “will fairdy and
adequately protect the interests of the class’)” Amchem
Products, Inc v, Windsor, 521 LS 591, 613 138 Ed 2d
689, 117 5. Ct 2231 (1937).

T Rule 23(bI(1{B) provedes that "an acbon may be mamtaned
as a class action of the prerequisites of subdivision {(a) are
satshed. and i addition: (1) the prosecubon of separale
acticns by or against individual members of the class would
create a risk of . . . (B) adjudications with respect to indivadual
members of the class which would as a pracbical matier be
dispositive of the inleresis of the other members not partes 1o
the adpdications or subsiantially empair or impede their ability
1o protect thew inlenests.”

certification under Rule 23(b){1)(B), the District Court
ruled that although the subdivizion = not 2o restricted, if
it were, this case would gualfy. It found both the
“dizputed insurance assel liquidated by the 5 1.535
billion Global Settlerment,” and, alternatively, “the sum of
the [***"26] value of Fibreboard plus the value of its
insurance coverage,” as measured by the nsurance
funds’ settlement value, to be relevant “limited funds.®
App. o Pet. for Cort. 491a-452a.

[27] On appeal, the Fifth Circuit affirmed both as to
class cerlification and adegquacy of settlement. [n re
Asbesios Litigation, ["B23] supra. o

Agreging with the District Court's application of Rule
23fa), the Court of Appeals found that there was
commonality in class members' shared interest in
securing and equitably distributing maximum possible
settlernent funds, [730] and that the representative
plaintiffs were sufficiently typical both in sharing that
interast and in basing their claims on the same legal and
remedial theories that absent class members might
raise. 20 F 34 al 973-876. The Fith Circuit alzo thought
that there were no conflicts of interest sufficiently
sanous o undermine the adequacy of class counsal's
representation. /o af 975-952. °

As to Rule 23(b){1)(B). the Court approved the class
certification on a "limited fund” rationale based on the
threat to "the ability of other members of the class to
recaive full payment for their injuries from Fibreboard's
limited assets.” Ibid. '*

The Court of Appeals cited expert testimony that

! Continental and Pacific also filed a class action against a
defendant class essentially identical to the plaintiff class in the
Global Settlerment Agreement as well as a class of third
parties with asbesios-related claims against Fibreboard,
saaling a declarabion thal the Tnlateral Settlement Agreement
was fair and reasonable. The District Court certified the class
and approved the Tnlateral Settlernant Agreement, which the
Fifth Circuit consolidated with the review of the case below
and affirmed. See [n re Azbesfos Difigation, 80 F 3d al 574,
991-993 Thal decision is now final and is not before this
Court,

*As the objectors did not challenge the adeguacy of
representation of class representatives, the Fifth Circuit did not
consider the issue. fd al 876 n {10 Likewesa, no party raised
concems with Rule 23(a)s numerosity requirement

¥ Abandoning the District Courl's alternative rationale, the
Court of Appeals rested entirely on a limited fund theory.
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Fibreboard faced enocrmous potential liabilities and
defense cosiz that would lkely equal or exceed the
amount of damages paid cut, [™28] and concluded
that even combining Fibreboard's value of some 5 235
millicn with the % 2 billion provided in the Trilateral
Sefttement Agreement, the company would be
[*2307] unable to pay all valid claims against it within
five to nine years. /bid. Judge Smith dissented, arguing
among other things that the [*B30] majority had
skimped on senocus due process concems, had glossed
over problems of commenality, typicality, and adequacy
of representation, and had ignored a number of
justiciability issues. See generally id_at 993-1026, "'

[29]

shortly thereafter, this Court decided Amchem and
proceeded to vacate the Fifth Circuit's judgment and
rernand for further consideration in light of that decision.
521 U.S. 1114 [(1997). On remand, the Fifth Circuit
again affirmed, in a brief per cudam opinicn,
distinguishing Amchem on the grounds that the instant
action procesded under Ruwle 237B)1){B) rather than
(BM3), and did not allocate awards according to the
nature of the claimant's injury. [n re Asbestos Litigation,
1234 F 3d 668, _659-670 {1355]. Again citing the findings
en certification [***"30] under Rule 23{b)(1){8), the Fifth
Circuit affirmed as "incontestable” the District Court's
conclusion that the terms of the subdivision had been
mel. /M af 670, The Court of Appeals acknowledged
Amchem's admonition that settlement class actions may
not procesd unless the requirements of Rule 23/a) are
met, but noted that the District Court had made
extensive findings supporting its Rue 23fa)
determinations. /bid, Judge Smith again dissented,
reiteraling his previous concems, ard argued
specifically that the District Court erred in cerifying the
class under Rule 23(B){1){B) on a "limited fund” theory
because the only limited fund in the case was a creature
of the setttement itself. 134 F.3d at 671-674.

We granted certioran, 524 US. _ (1998), and now
reverse,

[*731] Il

[1E] [2]The nub of this case is the cerfification of the
class under Ruwe 23(b)i1)iB) on a limited fund raticnale,
but before we reach that issue. there are two threshaold

" The Fifth Circuil denied reheanng en banc, with Judge
Smith, joined by five other Circull Judges, dissenting, n re
Asbestas Libigatnown, 101 F &0 268 269 [1956)

matters. First, ["831] petitioners call the class claims
nonjusticiable under Article [Il, saying that this iz a
feigned aclion initiated by Fibreboard to control its future
asbestos tort Hability, with the “vast majorty” of the
“gxposure-only” class [31] members being without
injury in fact and hence without standing to sue. Brief for
Petitioners 44-30. Ordinarily, of course, this or any other
Aricle 1l court must be sure of its own jurisdiction
before getting to the merits. Sfeel Co. v Cilizens For
Befter Environment, 323 U.5 83, 88-89, 140 L Ed Jd
210 118 5 Ci 1003 (1928). But the class carification
issues are, as they were in Amchem. Tlogically
antecedent” to Articls |l concarns, 521 US al 6712, and
themsehves perain to statulory standing, which may
properly be treated before Article | standing, see Stes|
o, supra, gt 82, Thus the issue about Rule 23
carfification should be treated first, "mindful that [the
Rule's] requirements must be interpreted in keeping with
Article Ill constraints . . . ." Amchem, supra, 521 U.5. at
G12-613.

Patitioners also argue that the Fifth Circuit on remand
disregarded Amchem in passing on the Rule 23(s)
issues of commonality, typicalty, and adequacy of
representation, Brief for Petitioners 13-22. We agree
that in reinstating itz affirmance of the District Court's
cerlification decision, the Fifth Circuit fell shor in its
attention to Amchem’s explanation of the governing
legal standards, [**32] Two aspects in particular of
the District Court's cerification should have recenved
more defailed trealment by the Court of Appeals. First,
the District Court's enguiry into both commonality and
typicality focused almost enlirely on the terms of the
settlement. See Ahearn, 162 FR.D, at 524. 1%

[™2308] Second, and more significantly, the District
Court took no steps at the oulset to ensure that the
potentially conflicting interests of ["B323] easily
identifiable categories of claimants be protected by
pravisional cerdification of subclazsses under Rule
23(clid), relying instead on its post-hoc findings at the
faimess hearing that these subclasses in fact had been
adequately represented. As will be seen, however,
these points will reappear when we review the
cerlification on the Court of Appeals’s "limited fund®

2in Amchem, the Court found thal class members’ shared
exposure to asbestos was insufficient to meet the demanding
predominance requiements of Rule 2HBNI).  Amchem
Products, Inc. v. Windsor, 521 U5 591, 623-624, 138 L Ed
20 BBR, 117 5 Cr 2231 {1937). We lefl open the possibilsty,
however, that such commaonality might suffice for the purposes
of Rule 23(a). Ibid
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theory under Ruwle Z3B)TNB). We asccordingly tum
directly to that.

[~*+33] il
A

Although representalive suits have been recognized in
varous forms since the earliest days of English law, see
genarally 5. Yearall, From Medieval Group Litigation to
the Modemn Class Action (1987);, see also Marcin,
[***T32] Searching for the Origin of the Class Action,
23 Cath. U. L. Rev. 515, 517-524 (1873), class actions
as we recognize them today developed as an exception
to the formal rigidity of the necessary parties rule in
equity, see Hazard, Gedid, & Sowle, An Historical
Analysis of the Binding Effect of Class Suits, 746 L Pa,
L. FRev. 1849 1839-1860 (1998 (hereinafter Hazard,
Gadid, & Sowla), as well as from the bill of peace, an
equitable device for combining multiple suits, see Z,
Chafea, Some Problems of Equity 161-167, 200-203
(1850). The necessary parties rule in equity mandated
that "all persons materally interested, either as plaintiffs
or defendants in the subject matier of the bill ought to be
made parties to the suit, however numerous they may
be." Wes! v, Randall, 29 F, Cas, 718 _T21 (No. 17.424)
(CC RI) (1820) (Story, J.). But because that rule would
at times unfairly deny recovery to the party before the
court, eguty developed  exceplions, among
them [ 34] one to cover situations “where the parties
are very numerous, and the court perceives, that it wall
be almest impossible to bring them all before the court;
or where the guestion is of general interest, and a few
may sue for the benefit of the whole, or where the
parties form a part of a veluntary association [*833] for
public or private purposes, and may be fairly supposed
to represent the rights and interests of the whole . . .~
id at 722, see J. Story, Commentaries on Equity
Fleadings § 97 (J. Gould 10th rev. ed. 1892); F. Calvert,
A Treatise upon the Law Respecting Parties to Suits in
Equity 17-29 (1837} (hereinafter Calvert. Parties to Suits
in Equity). From these rools, modern class action
practice emerged in the 1986 revision of Ruwe 23 In
drafting Ruwle 23(b), the Advisory Committee sought to
catalogue in "functional® terms “those recurrent (e
patterns which call for mass [ltigation through
reprasantative parties.” Kaplan, A Prefatory Nete, 10 B.
C.Ind. & Com. L. Rev. 497 (1968).

Fule 22(B)1){B) speaks from "a vantage point within the
class, [from which the Advisory Committes)] spied out
situations where lawsuits conducted with individual
members of the class would [****35] have the practical

if not technical effect of concluding the interests of the
other members as well, or of impaining the ability of the
others to protect their own interests.” Kaplan, Continuing
Work of the Chvil Committes: 1966 Amendmants of tha
Federal Rules of Civil Procedure (1), 81 Harv. L. Rev.
356, 388 (1967) (hereinafter Kaplan, Continuing Work).
Thus, the subdivision (read with subdivision (ci2))
provides for certification of a class whose members
have no right o withdraw, when “the prosecution of
separate  aclions . would create a nsk® of
"adjudications with respect to individual members of the
class which would as a practical matter be dispositive of
the interasts of tha other members not partes to the
adjudications or substanlially impair or impede their
ability to protect their interests.” Fed Rule Civ. Proc.
23(b)(1)(8).

Classic examples [*834] of such a risk of
impairment [**7T33] may, for example, [™2309] be
found in suits brought to recrganize fraternal-benefit
societies, see, e.g.. Supreme Tribe of Ben-Hur v.
Cauble, 255 LS 356, 65 L Ed &73 41 S Ct 338
(1821): actions by sharaholders to declare a dividend or
otherwise to "fix [their] nghls,” Kaplan. Continuing Work
388; and actions charging [ 38] "a breach of trust by
an indenture trustee or other fiduciary similarly affecting
the members of a large clazs” of benaficianes, requiring
an accounting or similar procedure “to restore the
subject of the trust” Advisory Commitiee's MNotes on
Fed. Rule Civ. Proc. 23, 28 USC. App. p. 696
(hereinafter Adv. Comm. Motes), In each of these
categories, the shared character of rights claimed or
relief awarded entails that any individual adjudication by
a class member disposes of, or substantially affects, the
interests of absent class members.

Amaong the traditional varieties of
representative [™37] suit encompaszzed by Rule
2HBI1B) were those invelving “the presence of
property which called for distribution or managemant,” J.
Moore & J. Friedman, 2 Federal Practice 2240 (1838)
(harain after Moore & Friedman). One recurring type of
such suils was the limited fund class action, aggregating
“claims . . . made by numerous persons against a fund

3 frr conlrast fo class actions browght under subdivision (B3],
in cases brought under subdivision (bN71), Rule 23 does not
provide for absent class members fo receive nolice and fo
axclude themseives rom cfass membership a5 a matter of
mght. See 1 H Newberg & A Conte, Class Aclions § 4.0 p
4-6 (3d ed. 1992) (hereinafter Newberg). i 5 for fins reason
that such cases are offen referred fo a5 “mandalory” class
achons
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insufficient to satisfy all claims.” Adv. Comm, Motes B37T,
cf. Mewberg § 4.09, at 4-33 ("Classic” limited fund class
actions "include claimants to trust assets, a bank
account, insurance proceeds, company assets in a
liquidation sale, proceeds of a ship sale in a maritime
accident suit, and others™). ™

The Advisory Committee cited Dickinsan v, ["835]
Burnham, 197 F 2d 973 (CA2), cert. denied, 344 U5
873, 97 L. Ed 678 73 5. CL 169 (1952), as llustrative
of this radition. In Dickinson, investors hoping to save a
failing company had contributed soma 5 800,000, which
had been misused until nothing was left but a pool of
secrat profits on a fraction of the orginal investment. In
a class action, the District Court took charge of this
fund. subjecting it to a constructive trust for division
among subscribers who demonsirated [*734] their
claims, in amounts proportional [****38] to each class
member's percentage of all substantiated claims. 157
F.2d at 978. 1°

The Second Circuit approved the class action and the
distribution of the entire pool to claimants, noling that
“although none of the contributors has been paid in full,

" indesd, Professor Kaplan, repovier lo the Adwisory
Commiftes’s 1966 revision of Rule 23, commented in a leffer
o anather member of the Advizory Coammiltes that the phrase
“impair or impede the abillly of the other members fo prodect
their inferesis™ is Tredolent of claims against @ fund.™ Lefler
from Benjamin Kaplan fo John P Frank, Feb. 7. 1063,
Congressional informalion Service Records of the US
Judicial Conference, Commifiee on Rules of FPractice and
FProcedure 1935-7388 No. CL6312-31.p. 2

Some fund-relaled class actons mvolved olaims for the
creation or presendation of a speciic fund subject fo the
interests of numerous claimants. See eg, Cily & Counly of
San Francisco v. Marke! Street R Co, 95 Cal App. 2d 648,
213 P2d TBO (1850 The rabonale in such cases for
represeniative plaintiffs swing on behalf of all similarly situated
potential paries was that benefits arsing from the action
necessanly inured to the class as a whole, Another type of
fund case involved the adudication of the righls of all
participanis in a fund in which the paricipants had commaon
righls. See, a.g., Hordford Life fns. Co v Ibs, 237 US 662 59
L Ed 1165 35 5 Cf 682 (1915], Supreme Councll of Royal
Arcanuwm v, Green, 237 US 531 581 EBd 1088 35 5 O
724 (1915), Hartford Life Ins. Co_v. Barber, 245 U5 146, 62
L Ed 208 385 Cf o4 (1917) sk i80Sl v Swormsied,
57 U5 288 16 HOW 288 14 L Ed 942 (1854). In such
cases. regardiess of the size of any mdividual claimant's stake,
the adjudication would determine the operating rules
governing the fund for all parbcipants. This calegory i more

ne one ., . now assers or suggests that they should
have full recovery . . . a5 on an ordinary tort Hability for
conspiracy and defrauding. The courts power of
disposition over the fund was therefore absolute [“B38)
and final.” id_ at 950, 18

As the [™2310] Advisory Committee recognized in
dascribing Dickinson, equity required absent parties to
be represenied, joinder being impractical, where
individual claims to be satisfied from the one asset
would, as a practical matter, prejudice the nghits of
absent claimanis against a fund inadequate to pay them

all, [39]

[*40] Equity, of course, recognized the same
necessity o bind absent claimants to a limited fund
when no formal impesition of a constructive trust was
L 186 MY,
432, 438, 90 N.E 174, 176 (1909, for example, the
defendant received money to supply steamship tickets
and had posted a 5 15,000 bond as required by state
law. He converted to personal use funds collected from
more than 1530 ticke! purchasers, was then adjudged

analpgous 0 modem  pracho: 1o class aclons sesking
structural injunclions and is not at issue in this case

" The District Court in Dickinson, as was the usual praciice in
such cases distrbuted the limited fund only after notice had
been given lo all class members, allowing them o come inlo
i Suit, provie thesir claim, and shane in the recovedry. See 197
F2d af 878, see alo Adv. Comm, Noles 687 (descnbing
limited fund class actions as wvohmng an "acton by or against
representative members to settle the valdity of the claims as a
whole, of in groups, followed by separate prool of the amouwnt
of each valid claim and proportionate distnbution of the fund®)

6 As Dickinson demonsirates, the immediale precursor to the
type of limited fund class action invoked in this case was a
subset of “hybrid® class actions under the 14938 version of
Rule 23 C1 1 Mewberg § 1.09, a1 1-25. The ongmnal Rule 23
categorized class actions by “the character of the righl sought
to be enforced for or against the class,” dividing such actions
into “{1} joind, or common, or secondary i the sense thal the
owner of a primary nght refuses o enforce that nght and a
member of the class thereby becomes entitied 1o enforce it; (2)
several, and the object of the action 15 the adjudicalion of
ciaims which do or may affect specific property invohved in the
action; of (3) several, and there is a common queslion of k'
or fact affecting the several righis and a common relief is
soughl” Fed. Rule Civ. Proc. 23(a) (1938 ed., Supp. V). See
Moore & Friedman 2240, see also Moore & Cohn, Federal
Clazs Actions, 32 Il L. Rev. 307, 317-318 {1937). Moore,
Federal Rules of Civil Procedure: Some Problems Raised by
the Preliminary Draft, 25 Geo. L. J. 551, 574 (1937)
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bankrupt, and absconded, One of the defrauded ticket
purchasers sued the surety in equity on behall of
himself and all others like him. Over the defendani's
objection, the Mew York Court of Appeals sustained the
equitable class suit, citing among other considerations
the fact that all recovery had to come from a “limited
fund out of which the aggregate recoveries must be
sought” that was inadequale to pay all claims, and
subject to pro rata distribution. o af 438 90 M E. af
176. See Hazard, Gedid, & Sowle 1915 ("[Guffanti]
[*837] explained that when a debtor's assets were less
than the tolal of the creditors’ claims, a binding class
action was not only permitted but was required,
otherwise some creditors (the [41] parties) would be
paid and others (the absentess) would not™). See also
Morrizon v, Warren 174 Misc, 233, 234 20N Y. 5. 2d 26
27 (Sup. Cr N. Y. Cry. 1940) (suit on behalf of more
than 400 beneficiaries of an insurance policy following
[***735] a fire appropriate where “the amount of the
claims . . . greally exceeds the amount of the
insurance”). Mational Surety Co. v. Graves 2711 Ala.
a33 534, 101 So. 190 (1924} (suit against a surety
company by stockholders “for the benefit of themselves
and all others similarly situate who will join the sult™
where it was alleged that individual suits were being
filed on surety bonds that “would result in the exhaustion
of the penalties of the bonds, leaving many stockholders
without remedy"},

1828), presents the concept of the limited fund class
action in another incarnation. "Divers suits for general
legacies,” id,_af 417, were brought by various legatees
against the executor of a decedent's estate. The Ross
court staled that where “there iz an allegation of a
deficiency of the fund, so that an account of the estate is
necessary,” the court will "direct an account [****42] in
one cause only” and "stay the proceedings in the athers,
leaving all the parties interested in the fund, to come in
under the decree.” /d_al 417-418 Thus, in equity,
legatea and creditor bills against the assets of a
decedent’s estate had to be brought on behalf of all
similarly situated claimants where it was clear from the
pleadings that the available portion of the estate could
not satisfy the aggregate claims againstit. 7

"Tin early creditors’ bills, for example, equily would order a
master to call for all creditors 1o prove thedr debts, 1o lake
account of the entire estale, and io apply the estate in
payment of the debds. See 1 J. Slory. Commenianes on Egquity
Jurisprudence && 547, 548 (I, Redfield Bth rew. ed. 1861) This
decres, with s equilable benefil and Doorporation of all

[*838] ["43] [~2311] B

[3A]The cases forming this pedigres of the limited fund

class action as understood by the drafters of Rule 23
have a number of comman charactenstics, despite the
variety of circumstances from which they arose. The
points of resemblance are not necessarily the points of
contention resolved in the paricular cases. but thay
show what the Advisory Commitiee must have assumed
would be at least a sufficient set of conditions to justify
binding absent members of a class under Rule
23(b){1){B), fram which no ona has the rnght to seceda.

The first and most distinctive characterstic Is that the
totals of the aggregated liguidated claims and the fund
available for satisfying them, set definitely at their
maximums, demonsirate the inadequacy of the fund to
pay all the claims. The concept driving this type of suit
was insufficiency, which alone justified the limit on an
early feast to avoid a later famine. See, e.g., Guffanti,
supra, al 457, 90 N E &l 176 ("The total amount of tha
claims exceeds the penalty of the bond . . . . A just and
aquitable payment from the bond [™738] would be a
distribution pro rafe upon the amount of the several
embezziements. Unless in a case like this the [*d4]
amount [*839] of the bond is so distributed among the
persons having claims which are secured theraby, it
must necessarnly result in a scramble for precedence in
payment, and the amount of the bond may be paid to
the favored, or o those first obtaining knovwdedge of the
embezzlements”). Graves, supra, al 534, 101 So. at 190
("The primary equity of the bill is the adjustment of

creditors was nod. however, avadable when the execubor of the
estate admitted assels sufficient fo cover s debls, because
where assels ware nol Iimited, no prejudice to the ofher
creditors would result from the simple payment of the debt fo
the credior who brought the bill. See Wooogale v. Fleig, 2
Hare 211, 213, 67 Eng. Rep. 88, 88 {Ch. 1842} ("The reason
for . . . the usual form of decree . . . has no apphication whers
assets are admitted, for the execulor thereby makes himsai
liabie to the payment of the debl In such a case, the olher
creditors cannod be prejudiced by a decree for payment of the
Plaimiiffs debl and the object of the special form of the decree
in a creditors’ suit fails®); see also Hallelf v Halied ¥ Falge 15,
210N ¥ 1823) °If by the answer of the defendant [in a
creditors’ or legalees’ suit] it appears there will be a deficiency
of assels 50 that all the creditors cannot be paid m Tull, or that
there musi be an abatement of the complaimant's legacy, the
court will make a decree for the general admimstration of the
estale, and a distnbubion of the same among the several
paries enbilled thereto, agreeabls (o equity”)
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claims and the equitable apportionment of a fund
provided by law, which iz insufficient to pay claimants in
full"). The equity of the limitation is its necessity.

Second, the whole of the inadequate fund was to be
devoted 1o the overwhelming claims. See, e.g.,
Dickinson, 187 F 2d af 979-080 (rejecting a challenge
by holder of funds to the court's disposition of the entire
fund);, see also Unifed Siafes v, Butferworif-fudson
Corp., 269 U.S. 504, 513, 70 L Ed 380 46 5. Ct 179
(1926) ("Here, the fund being less than the debls, the
creditors are enfitled to have all of it distributed among
them according to their rights and priorities™). It went
without saying that the defendant or estate or
constructive trustes with the inadequate assetz had no
opportunity to benefit himself or claimants of lower
priority by holding back on [™d45] the amount
distributed to the class. The limited fund cases thus
ensured that the class as a whole was given the best
deal; they did not give a defendant a better deal than
serialim litigation would have produced.

Third, the claimants identified by a common theory of
recovery were treated equitably among themselves. The
cases assume that the class will comprise everyona
who might state a claim en a single or repeated set of
facts, invoking a common theory of recovery, to be
satisfied from the limited fund as the source of payment.
Each of the people represented in Ross, for example,
had comparable entitement as a legatee under the
testator's will, Those subject to representation in
Dickinson had a common source of claims in the
solicitation of funds by parties whose subseguent
defalcation left them withoul their investment, while n
Guffanti the individuals represented had each entrusted
[*840] money for ticket purchases. In these cases the
hope of recovery was limited. respectively, by estate
assets, the residuum of profits, and the amount of the
bond. Once the represented classes were so identified,
there was no question of omitting anyone whose claim
shared the common [*"48] theory of liability and
wiould contnibute to the calculated shorifall of recovery.
See Railroad Co. v. Orr, 835 U.S. 471, 18 Wall, 471, 474,
a1 L, Ed 810 (1873} [reciting the “well settled” general
rule "that when it appears on the face of the bill that
there will be a deficiency in the fund, and that there are
other creditors or legatees who are entitled [™2312] to
a ratable distribution with the complainants, and who
have a common interest with them, such creditors or
legatees should be made parties to the bill, or the suit
should be brought by the complainants in behalf of
themselves and all others standing in a similar
situation™). The plaintiff appeared on behalf of all

similarly situated parties, see Calvert, Parties to Suits in
Equity 24 ["It iz not sufficient that the plaintff appeaar on
behalf of numerous parties: the rule seems o be, that
he must appear on behalf of all who are interested”);
thus, the creditors’ bill was brought on behalf of all
creditors, cf. Leigh v. Thomas, 2 Ves. Sen. 312, 313,
[™*T37] 28 Eng. Rep. 201 (Ch. 1751) ("Mo doubt but a
bill may be by a few creditors in behalf of themsalves
and the rest . . . but there iz no instance of a bill by three
or four to have an account of the [****47] estate,
without saying they bring it in behalf of themselves and
the rest of the creditors”), the constructive trust was
asserted on behalf of all victims of the fraud. and the
surely suit was brought on behalf of all entitled to a
share of the bond. '

Once all similar claims [*841] were brought directly or
by representation before the cour. these antecedents of
the mandalory class action presented straightforward
madels of equitable treatment, with the simple equity of
a pro rata distribution providing the required fairness,
see 1 Pomeroy Equity Jurisprudence § 407, p. 764 (4th
ed. 1918} ("If the fund iz not sufficient to discharge all
claims upon it in full . . . equity will incline to regard all
the demands as standing upon an equal footing, and will
decree a pro rata distribution or payment™). ¢

""Professor Chales explaingd, in discussang bills of peace,
that where a case presents a limited fund, " is impossible o
make a fair distnbubion of the fund of lmiled Eability o al
members of the multitude except in a single proceeding where
v chaim of each can be adjudscaled with due reference 1o the
claims of the rest The fund or limited liabdity is ke a mince
ple, which can not be satsfacionly doaded unll the carver
counts the number of persons at the table " Bills of Peace with
Multiple Parties, 45 Hary. L. Rev. 1297, 1311 (1932)

WAz noted above, Iradiional limiled fund class actons
typically provided notice to all claimants and the opportunity
for those claimants o éstablish thear claims before the actual
distnbution took place. See, e.g., Dickinson v, Bumham, 187
F.2d 873 8ra [CAZ 1952); Temry v Presaenf and Direciors of
the Bank of Cape Fear, 20 F. 777, 782 (CC WDNC 1884); cf
Johngon v, Wihers, 711 U5 640 674 2B Ed 547 4 5 Ci
G159 (1884) (in a creditors” bill, it is the wsual and correct
course 1o open a relerance in thie master's office and to gre
other creditors, hawing walid claims against the fund, an
oppartunity fo come in and have the benefit of the decres”).
Rule 23, however, specifies no nolice requirement for
subdivision (BH1)(B) actions beyond that required by
subdivision (e} for settilement purposes, Flaintiffs in this case
made an ablempl o notify all presently idemifiable class
members in connection with the faimess hearing, though the
adeguacy of the eflort is disputed. Since satisfaction or not of
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[****48]

[****49] In sum, mandatory class treatment through
represantative actions on a limited fund theory was
justifed with reference to a “fund™ with a definilely
ascertained limit, all of which would be distributed to
satisfy all those with liquidated claims based on a
commeon theory of hablity, by an eguitable, pro rata
distribution.

c

[1C]The Advisory Committee, and presumably the
Congress in approving subdivision (B)(1HB), must have
assumed that an aclion with these characteristics would
satisfy the limited [*842] fund rationale cognizable
under that subdivision. The guestion remains how far
the same characteristics are necessary for limited fund
treatment. While we cannot settle all the details of a
subdivision {b){1)(B) limited fund here (and so cannot
decide the ulimale guestion whether setlements of
multitudes of related tort aclions are amenable to
mandatory class irealment), there are good reasons to
treat these characleristics as presumptively necessary,
and not merely sufficient, to satisfy the limited fund
rationale for a mandatory action. At the least, the burden
of justification rests on the proponent of any departure
from the traditional norm,

It iz true, of course, that the text of [5B0] Rule
23(b){1){B) is on its face open to [**738] a more
lenignt limited fund concept, just as it covers more
historical antecedents than the limited [*2313] fund.
But the greater the leniency in departing from the
histonical limited fund model, the greater the kelihood of
abuse in ways that will be apparent when we apply the
limited fund criteria to the case before us. The prudent
coursa, therefore, is to presume that when subdivision
(BEM1)}B) was devised to cover limited fund actions, the
object was to stay closa to the historical model. As wall
be seen, this limiting construction finds suppeort in the
Advisory Committea’s expressions of understanding,
minimizes polential conflict with the Rules Enabling Act,
and avoids serious constitutional concerns raised by the
mandatory class resolution of individual legal claims,
especially where a case seeks to resolve future lability
in a seftfement-only action.

To begin with, the Advisery Committee loocked
cauticusly al the potential for creativity under Rule

a nobce requirement would not effect the disposibon of this
case, we express no opnion on the need for notice or the
sufficiency of the effort to give it in this case.

22BI1){B), at least in comparison with Ruwe 23{B)3).
Although the committes crafted all three subdivision of
the RHule im general, praclical terms, withowt the
formalism that had bedeviled the original [*"51] Rule
23, see Kaplan, Conlinuing Work 2380-386, the
Committee was consciously retrospective with intent to
codify pre-Rule categories under Rule 237b)1). not
forward-looking as it was in anticipating innovations
under Rule 23(BI(3). Compare [*843] Cwvil Rules
Advisory Committee Meeting, Oct. 31-Mov. 2, 1963,
Congressional Information Service Records of the U.S.
Judicial Conference, Committee on Rules of Practice
and Procedura 1935-1988, Cl T104-53, p. N
(herginafter Civil Hules Meeting) icomments of Reporter
Prof. Benjamin Kaplan) (Rule 23(b){3) represents “the
grewing point of the law”); id_af 76 (comments of
Committee Member Prof Albert M. Sacks) (Rule
23(B(3) iz "an evolving area"). Thus. the Committes
intended subdivision (B}1) to capture the “standard™
class actions recognized in pre-Rule practice. Kaplan,
Continuing Work 394.

Caonsistent with its backward look under subdivision
(B} 1), as commentators have pointed out, it is clear that
the Advisory Commitiee did not contemplate that the
mandatory class action codified in subdivision (B)(1HEB)
wiould be used to aggregate unliguidated tort claims on
a limited fund rationale. See Monaghan, Antisuit
Injunctions and Preclusion [**52] Against Absent
Monresident Class Members, 98 Colum. L. Rew, 1748
1164 {1998) ("The framers' of Rule 23 did not envisicn
the expansive inferpretations of the rule thal have
emerged . . . . Mo drafismen contemplated that. in mass
torts, (b)(1}B) limited fund' classes would emerge as
the functional equivalent to bankruptey by embracing
‘funds’ created by the MNtigation itself ") see also
Schwarzer, Settlement of Mass Tort Class Actions:
Order Out of Chaos, B0 Comell L. Rev. B37, 840 {1995
("The original concept of the limited fund class doas not
readily fit the situabon where a large volume of claims
might eventually result in judgmentz that in the
aggregate could exceed the assets available to satisfy
tham"); Marcus, They Can't Do That, Can They? Tort
Reform Via Rwle 23, 80 Comell L. Rev, 838 877 [1995),
Mone of the examples cited in the Advisory Committes
Motes or by Professor Kaplan in explaining Rule
23(b)(1){B) remotely approach what was then described
as a "mass accident” case. While the Advisory
Committee focused much attention [***739] on the
armenability of Rwe 23B)(3) 1o such cases, ["B4d] the
Committee’s debates are silent about resclving tort
claims under a mandatery limited fund [™*53] raticnale
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under Rule 23(b)(1)(B). 2°

It is simply implausible that the Advisery Committea, 50

concemed about the potential difficulties posed by
dealing [**2314] with mass tort cases under Rule
23(b)(3), with its provisions for notice and the right to opt
out, see Rule 23{c){2), would have uncritically assumed
that mandatory versions of such class actions, lacking
such protections, could be certified under Rule
23(b)(1)(B). !

We do nol, it is true, decide the ultimate gquestion
whether Rule 23(B)(1)iB) may ever be used to
aggregate individual fort claims, cf. Ticor Tile ins. Co
v. Brown, 511 U.S. 117, 121, 128 L Ed 2d 33 114 §.
Ct_1339 (1994) ['845] (per curam). But we do
recognize that the Committee would have thought such
an application of the Rube surprising. and take this as a
good reason fo limit any surprise by presuming that the

ATo the extent thal members of the Advisory Commilles
explicily considered cases resembling the cument mass tort
lirvited fund class action, they did so in the confext of the
debate abouil benging “mass accident® class aclions under
Rule 2HBNI). There was much concern on the Adwsory
Committee about the degree to which subdivision (b 3). which
the Commiltes was drafting to replace the old spunows class
aclion category, would be appleed to “*mass accident™ cases,
Compare, &.g., Tl Rules Mesting 9. 14, with, g id. at 13,
d44-45 See also i af 51 As a compromise, the Advisory
Committes Notes state that a “mass accident resusling in
injures fo numerous persons is ordmarily not appropriate for a
class acton because of the kekhood thal signifcant
questions, not only of damages but of Bability and defenses of
liabilsty, would be present, affecting the individuats in different
ways." Adv. Comm. Notes 65T, See also Kaplan, Continuing
Wark 393,

A The Advisory Commiftee noled, moreover, thal “where the
class-action character of the |awsuit 5 based solely on the
exstence of 3 'limited fund,” the judgment, while extending lo
all claims of class members against the fund, has ordinarity left
unaffected the personal claims of nonappeanng membens
apgainst the debltor® Adv. Comm. Motes 888 Cf Bone,
Personal and Impersonal Libgatve Forms: Reconcenmng the
Hestory of Adjudicative Representation, 70 B U L. Rev. 213,
282 (1990] (histoncally suits involving indnidual claims in the
absence of a commaon fund did not automatically bind class
mEmbers, mslead providing a mechamnism for nobce and the
opportunity o join the suit) This recognifion underscores
doubdl that the Advisory Commitlee would have intended
liberality in allowing such a circumscrbed tradition to be
fransmagrfied by operation of Role 2NBNTNB) into a
mechanism for resolving the claims of individuals not ondy
agamst the fund, but also against an indnidual tortfeasor.

Rule's histoncal antecedents identify reguirements.
[*"54]

The Rules Enabling Act underscores the need for
caution. As we said in Amchem, no reading of
the [***565] Rule can ignofe the Act's mandate that
"rules of procedure "shall not abridge. enlarge or modify
any substantive rght™ Amchem, 521 U.S al 613
[quoting 28 UL.3.C & 2072(0)) of. Guaranly Trust Co. v
(1943 ("In giving federal courts ‘cognizance’ of equity
suits in cases of diversity jurisdiction, Congress never
gave, nor did the federal courts ever claim, the power to
deny substantive rights created by State law or to create
substantive rights denied by State law”). Petitioners
argue that the Act has been violated here, asserting that
the Global Seitlermnent Agreement’s priorities of claims
and compromise of full recovery abrogated the state law
that must govern this diversity action under 28 US C §
1632, See Brief for Petitioners 31-36. Although we need
not grapple with the difficult choice-oflaw and
substantive state-law guestions raised by petitioners’
assertion, we [™*740] do need to recognize the
tension between the limited fund class action’s pro rata
distribution in equity and the rights of individual tort
victims at law. Even if we assume that some such
tension is acceptable under the Rules Enabling Act. it is
best kept within tolerable limits [**"56] by keeping
limited fund practice under Rule 23(b)(1)(B) close to the
praclice preceding its adoplion.

Finally, # we neaded furher counsel against
adveniurous application of Ruwle 23(b){1){B). the Rules
Enabling Act and the general doctrine of constitutional
avoidance would jointly sound a waming of the serious
constitutional concerns that come with any attempt to
aggregate individual tort claims on a limited fund
rationale. First, the certification of a mandatory class
follewad by settlernent of s action for monay [FB48)
damages obwviously implicates the Seventh Amendment
jury trial rights of absent class members, 2

We noted in Ross v, Bernhard, 396 U5, 331, 24 L Ed
2d 728, 80 5. Ct 733 (1970], that since the merger of
law and equity in 1938, it has become settfed among the
lower courts that "class action plaintiffs may cbtain a
jury trial on any legal issues they present” /g al 541, By
its nature, however, a mandatory settlement-only class

2The Sevenlh Amendmen provides: "In Suits at common
law, where the wvalue in coniroversy shall exceed twenty
dollars, the rght of riad by jury shall be presensed .. °
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action with legal isswes and future claimants
compromiises their Seventh Amendment rghts without
their consent,

[***587] Second, and no less important, mandatory
class actions aggregating damages claims implicate the
due process "principle of general application in Anglo-
Amearican jurisprudence that one is not bound by a
judgment /n personam in a litigation in [*2318] which
he is not designated as a party or to which he has not
been made a party by service of process.” Hansberry v
it baing "our 'deep-rocted historic tradition that everyone
should have his own day in court.™ Martin v, Wilks, 430
UsS 733 762, 104 L Ed 2d 833 109 5. Ct 2180
{1989) (gquoting 18 C. Wright, A. Miller, & E. Cooper,
Federal Practice and Procedure § 4449, p. 417 (1981))
see Hichargz v, Jefferson County, 517 LS 783 708-
“we have recognized an exception to the general rube
when, in certain limited circumstances, a person,
athough not & pary. has his interests adequately
represented by someone with the same interests whao is
a party,” or "where a special remedial scheme axisis
expressly foreclosing successive  litigation by
nonlitigants, as for example in bankruptey or probate,™
Martin,_supra, af 762, n. 2 (citations omitted), the burden
of justification rasis on the exception, [*58]

The inherent tension between representative suilts and
the day-in-court ideal is only magnified if applied to
damages claims gathered in a mandatory class. Unlike
Rule  23(b)3] class members, objectors to the
collectivism of a mandatory ["B47] subdivizsion (B} 1HE)
action have no inherent right to abstain. The legal rights
of absent class members (which in a class like this cne
would include claimants who by definition may be
unidentifiable when the class is certified) are resolved
regardless either of their consent, or, in a class with
g;:faﬂturﬁ. their express wish to the [**T41] contrary.

2 is mo answer in this case thal the setilement agreement
provided for a limited, back-end “op? ouf® in the form of a right
an the part of class members eventually 1o take thelr case 1o
court if dissalisfied with the amount provided by the trust The
“opd oul” In this case requires claimants 1o exhaust a vanely of
alternative dispule mechanisms, 1o bring suil against the frust,
and ned aganst Fibreboard, and it mils damages 1o 5
500,000, to be paid out in mstallments over 5 to 10 years, see
supra, at 3, despite multimadlion-dollar Jury verdcls somelimes
reached in asbestos suils, [n re Asbeslos Litigation, %0 F 3d
963 1006, n, 20 (CAS 1936) (Sméth, J., dissenting). Indeed,

And in setlement-only class actions the procedural
protections built inte the Rule to protect the rights of
absent class members dunng #itigation are never
imvakad in an adversarial setting, see Amchem, supra,
af 620,

[59] [4]In related circumsiances, we raised the flag
on this issue of due process more than a decade ago in
Phillips Pefroleum Co, v, Shutts, 472 U5 797, 86 L, Ed
class action for small sums of interest on royalty
payments suspended on the authorty of a federal
regulation. /d_af 200, After certification of the class, the
named plaintiffs notified each member by first-class mail
of the rght to opt out of the lawsuit. Ouwt of a class of
33,000, some 3,400 exercised that right, and another
1,500 were exciuded because their notices could not ba
delivered. /d_af 2071, After logsing at trial, the defendant,
Phillips Petroleum, argued that the state court had no
jurisdiction over claims of cut-cf-state plaintiffs without
their affirmative consent. We said no and held that out-
of-siate plaintiffs could not invoke the same due process
limits on personal jurisdiction that out-of-state
defendants had wundar /nlemational Shee Co. v
Washingfon, 326 U.5. 310, 90 L Ed 23, 66 5. Cf 154
[*B48] [1945), and itz progeny. 472 LLS af 806-808.
But we also saw that before an absent class member's
right of action was extinguishable due process required
that the member “"receive notice plus[™*60] an
opportunity o be heard and participate in the litigation,”
and we said that "at a minimum . . . an absent plaintiff
[must] be provided with an opportunity to remove
himself from the class.” id. at §12, 24

[**2318] IV

[2B]The record on which the District Court rested its
cerification of the class for the purpose of the global
seftlernent did not support the essential premises of

on approximately a doZen oLcasions, Fibreboard had sefiled
for more than & 500,000 S=e App._ o Pet. for Cert. 3T3a

“YWe also reiterated the constitutional requirement arliculated
in Hansberry v [ee 31T UES 32 B0l Ed 22 61 &5 Cf 115
{184, that “the named plaintiff at all times adequately
représent the interests of the absent class members.”™ Pivlins
Pelroleun Co. v. Shutfs, 472 U5 al 812 (citing Hansberry,
supra,_ 31T LIS al 42-43 _45). In Shufts, &5 an important
caveal fo our holding, we made clear that we were only
exarnining the procedural protections attendant on binding out-
of-siate class members whose claims were “wholly or
predominately for money judgments.” 472 U5 at 811, n 3.
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mandatory limited fund aclions. It failed to demonsirate
that ["*"61] the fund was imited except by the
agreement of the parlies, and i showed exclusions from
the class and allocations of assets al odds with the
concep! of limited fund treatment and the structural
protections of Rwe 23{a) explained in Amchem.,

[~*742] A

[3C] [5]The defect of cerification going to the most
characteristic feature of a limited fund action was the
uncritical adoplion by bath the District Court and the
Court of Appeals of figures 2%

agread upon by the parties in defining the limits of the
fund and demonstrating its inadequacy. *©

When a district ["B49] court, as here, certifies for class

action settlerment only. the moment of cerification
requires “heightened attention,” Amchem, 521 U5 at
§20, to the justifications for binding the class members.
This is so because cerdification of a mandatory
sotlernent class, however provisional technically,
effectively concludes the proceeding save for the final
fairmess haaring. And, as we held in Amchem, a faimeass
hearing under Rwe 23e) is no substifute for rigorous
adherence to those provisions of the Rule “designed to
protect absentees,” ibid. among them subdivision
(BM1XB). 27

#The plural reflects the fact that the insurers agreed fo
provide 5 1.525 billion under the Global Settlement Agreement
and 5 2 billion under the Tniateral Setilement Agreament.

& The federal courts have differed somewhat in amticulating the
standard fo evaluate whether, in fact, a fund is limited. in
CaSES INvolving mass lons, Compane, & g.. I re Moviieern [yt
of Califormia, Dalkon Shieid D Products Liabiity Litigation,
633 F 2d B47 RS2 (CAD 1352), cerl. denied sub nom. A, H.
Robins Co., lnc. v. Abed et al., 459 U5 1171, T4 L. Ed. 2d
1015, 103 5 CL 817 [1983) iclass proponents must
demonstrate that allowing the adjudication of mdividual claims
will inescapably compromise the claims of absenl class
members), with, e.g., fn re “Agent Orange® Product Lishilify
Liwgabos, 100 FRD 718 726 (EONY 1583), affd 518 F 29
145 (CAZ 1887), cert. denied sub nom. Fraticelli ef al. v.
Dow Chemical Co. e al, 484 U5, 1004, 708 5. CrL 695, 98
L. Ed. 2d 648 {1988} (requiring only a "substanbal probability -
- ihat 15 less than a preponderance bul more than a mere
possibility - thal if damages are awarded, the claims of earlier
liigants would exhaust the defendants’ assels™). L In re
Bendectin Froducts Liabiity Litigation, 749 F2d 300, 306
(CAG 1984 Because under either formulation, the class
certification in this case cannot stand, it would be premaiure fo
decide the appropnake standard at this tima

Thus, in an action such as this the settling [*62]
parties must present not only their agreement, but
evidence on which the district court may ascertain the
limit and the insufficiency of the fund, with support in
findings of fact following a proceeding in which the
evidence is subject to challenge, see [n re Bendecfin
Products Liability Liigafion, 748 F.2d 300 306 (CAG
1984 ("The district court, as a matter of law, must have
a fact-finding inguiry on this gquestion and allow the
opponents of class certification to present evidence that
a limited fund [*B50] doss not exist"), see also In re
Temple, 831 F.2d 1268, 1272 (CATT 1988) ("Without a
finding as to the net worth of the defendant. it is difficult
to see how the fact of a limited fund could have been
established given that all of [the defendant's] aszets are
potentially available to suitors™); In re Denmis Greenman
Securifies Litigation, 829 F.2d 1539, 1546 (CA11 1987)
(discussing factual findings necessary for certification of
a limited fund class action). [****63]

[**64] [3D]We have already alluded to the difficulties

facing limited fund reatment of huge numbers of actions
for unliquidated damages arsing from mass torts, the
first such hurdle being a computation of the total claims.
It is simply not a matter of adding up the liquidated
amounts, as in the ["™7T43] models of limited fund
actions, Although we might assume arguendo that prior
judicial experience with asbestos claims would allew a
cour to make a sufficiently reliable determination of the
prabable total, the District Court here apparently thought
otherwise, concluding that ["2317] “there is no way to
predict Fibreboard's future asbestos liability with any
certainly.” 162 FR.D &l 528. Nothing tums on this
conclusion, however, since there was no adequate
demonstration of the second element [**B5] required
for limited fund freatment, the upper limit of the fund
itzalf, without which no showing of insufficiency is
possible.

The “fund” in this case comprised both the general
assets of Fibreboard and the insurance assets provided
by the two policies, see 30 F 34 af 952 (describing fund
as Fibreboard's entire equity and 5 2 billion in insurance
assets under the Trilaleral Seftlement Agreement). As to
Fibreboard's assets exclusive of the contested
imsurance, the District Court and the Fifth Circuit

i Bea |ssacharoff, Class Action Conflicts, 30 U € 0 [ Rew
805, 822 (1997] ("In the context of a mandalory seitimmant
class, the indiwvidual class member s presented with what
purpons to bé a ending fad acconmal, with the only récourse a
likely futile objection at the fairmess hearing required by Rule
23(er)
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concluded that Fibreboard had a then-current sale value
of & 235 million that could be devated to the lmited

fund. While that eslimate may have been conservative,
i

at least the District Court heard evidence [B51] and
made an independent finding at some point in the
procesdings. The same, however, cannot be said for tha
value of the disputed insurance.

[****66] The insurance assets would obviously be
"limited™ in the tfraditional sense if the total of
demonstrable claims would render the insurers
insolvent, or if the policies provided aggregate limits
falling shor of that total, calculation might be difficult,
but the way to demonstrate the hmit would ba clear.
Meither possibility is presented in this case., however,
Instead, any limit of the insurance asset here had to be
a product of potentially unlimited policy coverage
dizcounted by the risk that Fibreboard would ulimately
lose the coverage dispute litigation. This sense of limit
as a value discounted by risk is of course a step
removed from the historical model, but even on the
assumption that it would suffice for limited fund
treatment, there was no adequate finding of fact to
support its applicabion here. Instead of underlaking an
indepandent avaluation of potential insurance funds, the
District Cowrt {and, later, the Court of Appeals), simply
accepted the 5 2 billion Trilateral Settlemant Agreament
figure as representing the maximum amount the
insurance companies could be required to pay tort
victims, concluding that “where insurance coverage is
disputed, it is appropriate fo wvalue [***"67] the
insurance assel at a settlement value.” See App. to Pat.
for Cert. 492a. =°

28 The Disticl Court based the 5 235 millon figure on evidence
provided by an invesimeant banker regarding what a “financially
prudent buyer” would pay to acquire Fibreboard free of its
personal injury asbestos liabilities, less transaction costs, App.
T Pel for Cert. 377a, 492a. In 1997, however, Fibreboard was
acquired for about $ 515 million, plus % B85 million of assumed
detd. See ln e Asbhestos [igation, 134 F 3d 668 674 (A5
1558} (Smith, J., dissenling), see also Coffee, Class Wars;
The Diemma of the Mass Tort Class Action, 35 Cofum, L
Rey 1343 1402 (1985 (nofing the surge in Fibreboard's stock
price folowing the sellement Delow).

“#n descnbing possible limited funds in this case. the District
Court discounted the % 2 billkon Trlateral Settlement
Agreement figure by the amount necessany 1o resolve present
claims included neither in the inventory seftlements nor the
global class claims and other ibems, yielding a figure equal lo

["852] [ B8] Sefilernent value iz not always
acceptable, however. One may take a [™744)
settlement amount as good evidence of the maximum
available if one cam assume that parties of egqual
knowledge and negotiating skill agreed upon the figure
through amms-length bargaining, unhindered by any
considerations fugging against the interests of the
parties ostensibly represented in the negotiation. But no
such assumplion may be indulged in this case, or
prabably in any class action saltlement with the potential
for gigantic fees. 30

In this case, certainly, any assumption [*2318] that
plaintiffs’ counsel could be of a mind to do their simple
best in bargaining for the benefit of the settlement class
is patently at odds with the fact that at least some of the
same lawyers representing plaintiffs and the class had
alzo negoliated the separate setfement of 45000
pending claims, 90 F3d st 969-970, 971, the full
payment of which was contingent on a successful global
settlement agreement or the successful resalution of the
insurance coverage dispute (either by litigation or by
agreement, as eventually occurred in the Trilateral
Setlement Agreement), i af 877 n. 3 App. 119a-
120a. Class counsel thus had great [*68] incentive to
reach any agreement in the global settlement
negotiations that they thought might survive a Rule
22(e] fairness heanng, rather than the best possible
arrangement for the substantially unidentified global
settlement class. Cf, Cramion, Individualized Justice,
Mass [*BE3] Torts, and "Setilerment Class Actions™ An
Intreduction, 80 Comell L, Rey 811, 832 (1995) ("Side
settlements suggest that class counsal has been
laboring under an impermissible conflict of interest and

the & 1.535 bilign available under the Global Settlement
Agreement. App. to Pet. for Cert. 482a. The Court of Appeals,
by contrast, assumed that the full 5 2 bilion represented by
the Trlateral Seitlement Agreement would be available (o
class claims. In re Asbeslos Liigation, 90 F 3d 963, 962 (CAS
T356). The Courl of Appeals provided no explanation for using
the hagher figure in light of the District Court's conclusion that
only % 1.535 bilbon of the 5 2 belbon Tnlateral Setthement
Agreement figure would aclually be available to the class
Either way, the figure represented only the amount the
insurance companes agreed to pay, and nod an independent
avaluation of the [mifs of their payment obhigations.

Min a striclly ralional world, plaintiffs’ counsed would atways
press for the limil of what the defense would pay. But with an
already enormous Tee within counsel's grasp, Teal for the
chent may relax sooner than @ would in a case brought on
behalfl of one claimant



Page 18 of 31

527 U.5. 815, "853; 119 5. Ct. 2295, *"2318; 144 L. Ed. 2d 715, ***744; 1999 U5, LEXIS 4373, ***"69

that it may have preferred the interests of current clients
to thosa of the fulure claimants in the sattlement class®).
The resulting incentive to favor the known plaintiffs in
the earier settlement was, ndeed, an egregious
example of the conflict noted in Amchem resulting from
divergent interests of the presently injured and future
claimants. See 321 U35 & 626-627 (discussing
adequacy of named representatves under Rule
23(a)(4)}.

[*70] We do nol. of course, know exactly what an
independent valuation of the limit of the insurance
assets would have shown. It might have revealed that
even on the assumption that Fibreboard's coverage
claim was sound, there would be insufficient assets to
pay claims, considered with reference to their probable
timing; i Fibraboard’s own assets would not have been
enough to pay the insurance shortfall plus any claims in
excess of policy limits, the projected insolvency of the
insurers and Fibreboard would have indicated a truly
limited fund. (Mothing in the record, however, suggests
that this would have been a supportable finding.) Or an
independent valuation might have revealed assets of
insufficient value o pay all projected claims if the assals
were discounted by the prospects that the msurers
would win the coverage cases. Or the Court's
independent [**T45] wvaluation might hawve shown,
dizcount or no discount. the probability of encugh assats
to pay all projecited claims, precluding certification of
any mandatery class on a limited fund rationale.
Throughout this litigation the courts have accepted the
assumplion that the third possibility was out of the
question, and they may have been right. [*™*71] But
chjecting and unidentified class members alike are
aenfited to have the issue settled by specific evidentiary
findings independent of the agreement of defendants
and conflicted class counseal.

[*854] B

The explanation of need for independent determination
of the fund has necessarily anticipated our application of
the requirement of equity amang membaears of the class.
There are two issues, the inclusiveness of the class and
the fairness of distributions to those within it. On each,
this cerlification for setbement fell short.

The definition of the class excludes myriad claimants
with causes of action, or foreseeable causes of action,
ansing from exposure to Fibreboard asbestos, While the
class includes those with present claims never filed,
present claims withdrawn without prejudice, and fulure
claimants, it fails o include those who had previously

settled with Fibreboard while retaining the nght to sue
again "upon development of an asbestos related
malignancy,” plaintiffs with claims pending against
Fibreboard at the time of the initial announcement of tha
Global Settemnent Agreement, and the plaintiffs in the
“inventory” claims seftled as a supposedly necessary
step im reaching [**T2] the global setlement, see 50
F.3d at 71, The number of those cutside the class who
sottled with a reservation of righls may be uncertain, but
there is no such uncertainty about the significance of the
sattlernent's exclusion of the 45,000 inventory plaintiffs
and the plaintiffs in the unsetited present cases,
estimated by the Guardian Ad Litem at more than
53,000 as of August 27, 1983, see App. in No, 9540835
(CAS). 6 Record, [™2319] Tab 55, p. 72 (Report of tha
Guardian Ad Lilem). It is a fair guestion how far a
natural class may be depleted by prior dispositions of
claims and still qualify as a mandatory limited fund
class, but there can be no guestion that such a
mandatory seftlement class will not qualify when in the
very negotiations aimed at a class sefttement, class
counsel agres to exclude what could turn out to be as
much as a third of the claimants that negotiators thought
might eventually be involved, a substantial number of
whom class counsel represent, see App. to Pet for
Ceart. ["BBE] 321a (noting thal the parties negotiating
the global seftlement agreed to use a negotiating
benchmark of 186000 fulure claims agamnst
Fibreboard).

Might such class exclusions be forgiven i i
wera [****T3] shown that the class members with
present claims and the outsiders ended up with
comparable benefits? The gueston is academic here,
on the record before us, we cannot spaculate on how
the unsettied claims would fare if the Global Settlement
ware approved, or under the Trilateral Settlement. As for
the settled inventory claims, ther plaintiffs appeared to
have obtained better terms than the class members.
They received an immediate payment of S0 percent of a
sattlerment higher than the histerical average, and would
get the remainder if the global settlement were
sustained (or the coverage litigation resolved, as it
[**748] tumed out to be by the Trilateral Setttement
Agreament); the class members, by contrast, would be
assured of a J-year pavout for claims settled, whereas
the unsetted faced a prospect of mediation followed by
arbifration as prior conditions of instituting suit, which
would even then be subject to a recovery limit, a slower
pavout and the Amitations of the trust's spendthrift
protection. See supra, at 8, Finally, as discussed below,
aven ostensible panty between setting nonclass
plaintiffs and class members would be insufficient to
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overcome the failure to provide [™74] the structural
protection of independent representation as for
subclasses with conflicling interesis.

On the second element of eguity within the class, the
faimess of the distribution of the fund among class
members, the setement cerification 5 likewise
deficient. Fair ftreatment in the older cases was
characteristically assured by straightforward pro rata
distributton of the limited fund. See supra, af 22 While
equity in such a simple sense is unattainable in a
settliement covering present claims not specifically
proven and claims not even due to arise. if at all. unitil
some future ime, at the least such a settlement must
[*B5E] seek equity by providing for procedures to
resolve the difficull issues of treating such differently
siluated claimants with fairmess as among themselves.

First, it is obvious after Amchem that a class divided
between holders of present and future claims (some of
the latter involving no physical injury and to claimants
not yet born) requires division inte homogeneous
subclasses under Rule 230c){4){B). with separate
representation fo eliminate conflicting interests of
counsel. See Amchem, 521 US. al 827 (class
settlernents must provide "structural [***758] assurance
of fair and adequate representation for the diverse
groups and individuale affected”); cf. 5 J. Moore, T.
Chorval, D, Feinberg, R. Marmer, & J. Solovy, Moore's
Federal Practice § 23 23(5]fe]. p. 23-148 (3d ed. 1998)
(an aliormey who represents ancther class against the
same defendant may not serve as class counsel), '

Az we said in ["2320] Amchem, "for the curmently

¥ This adequacy of representalion concem parallels the
enquiry required at the threshold under Rule 23(a)fd), but as
wil indicabed m Amchdm, the same concerns thal dimee the
threshold findings under Rule 23{a) may also influence the
propiety of the cerificaton decision under the subdnesions of
Rule 23{b). See Amchem, 521 ULS. at 623, n.18

In Amchem, we concentrated on the adequacy of mamed
plantitts, but we recognized that the adeguacy of
represaniation enquiry is also concernad with the “competency
and conflects of class counsel” i af 626 n 20 (cbng Genera)
Telephone Co. of Southwes! v. Falcon, 457 U.S 147, 157,
nid 72 L Ed 2d 740, 102 5 Ci 23654 (1982)) see alko 5
Moore's Federal Practice § 2325[3al (adequacy of
représantation concems named plaintitf and class counsel). In
ihis case, of course, the named representatives were not even
"named Juntil] after the agreement in principle was reached,”
App. to Pel for Cert 483a; and they then relied on class
counsel in subseguent setilement negoliations, Lud

imured, the crtical goal s genercus Immediate
payvments,” but “that goal tugs against the mnterast of
exposure-only plaintiffs in ensuring an ample, inflation-
protected fund for the future." Amchem, supra, at 626.
Mo such procedure was emploved here, and the conflict
was as contrary to the equitable obligation entailed by
the limited fund [*B5T] rationale as it was o the
requirements of structural protection applicable to all
class actions under Rwe 23(a)(4).

[™7Te] [T47] Second, the class included those
exposed fo Fibreboard's asbestos products both befare
and after 1958, The date is significant. for that yvear saw
the expiration of Fibreboard's insurance policy with
Continental, the one which provided the bulk of the
insurance funds for the seftlement. Pre-1859 claimants
accordingly had more valuable claims than post-1859
claimants, see 90 F3d af {012-1013 (Smith, J.,
dissenting), the consequence being a second instance
of disparate inferests within the certified class. While at
some point there must be an end to reclassification with
separate counsel, these two instances of conmflict are
wall within the requirement of structural protection
recognized in Amchem.

It is no answer o say, as the Fifth Circuit said on
remand, that these conflicts may be ignored because
the sefilernent makes no disparate allocation of
resources as between the conflicting classes. See 124
F.3d at 663-670. The settlement decides that the claims
of the immediately injured deserve no provisions maorg
favorable than the more speculative claims of those
projected to have future injuries, and that liability subject
to indemnification i no different from lability with
ne [***TT] indemnification. The very decision to treat
them all the same is tself an allocation decision waith
results almeost cerainly different from the resulis that
those with immediate injuries or claims of indemnified
liability would have chosan.

Mor doss it answer the seitlement's failures to provide
structural protections in the service of eguity to argue
that the cartified class members’ common interest in
securing contested insurance funds for the payment of
claims was so walghty as to diminish the deficlencies
beneath recognilion here. See Brief for Respondent
Clazs Representatives Ahearn, et al. 31 (discussing this
issue in the context of the Ruwle 23ali4) adequacy of
representation requirement); id._[*858] af 35-36 (citing,
e.g.. In re "Agenl Crange” Froduc! Lisbility Litigation,
996 F2d 1425 1435-1436 (CA2 1993}, In re "Agent
Crange” Froguct Liability Litigation, 800 F 2d 14, 18-19
(CAZ 1986]). This argument is simply a variation of the
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position put forward by the propenents of the settlement
i Amchem, who tried to discount the comparable failura
in that case lo provide separate representatives for
subclasses with conflictng interests, zee Bnef for
Pefitioners ["78] in Amchem Producls. Inc. W
Windsor, O. T. 1996, No. 96-270, p. 48 (arguing that
“achieving a global settlement” was "an owverriding
af 42 (arguing that the requirement of Rule 23(B)(3) that
there be predominance of common gquestions of law or
fact had bean met by shared interest in "the faimess of
the settement”). The cumrent position is just as
unavailing as itz predecessor in Amchem. There we
gave the argument no weight, see 527 U S at §25-628,
obzarving that "the benefitz asbestos-exposad persons
might gain from the establishment of a grand-scale
compensation scheme 15 a matter fit for legislative
consideration,” but the determination whether "proposed
classes are sufficiently cohesive to warrant adjudication™
must focus on "guestions that preexist any [™T48]
settlement.” id_at 622-623. %

Here, just as in the eardier case, the proporents of the

seflement are trying fo rewrite Rule 23, each ignores
the fact that Rule 23 requires protections under
subdivisions [(a) and (b) against inequity and potential
imequity at  the precertification stage, guite
independently of the required determination at [***79]
postcertification fairmess review under subdivisicn (g)
that any settlerent is fair in an overriding sense. A
faimess hearing under subdivision (e} can no more
swallew the  preceding [**2321] protective
requirements [*858] of Rule 23 in a subdivision
(b} 1B} action than in one under subdivision (b)(3), ¥

R iWe made this observation in the contexi of Rule 23(b3's
predomenance enquiry, ses Amoher, 581 US af 622-623,
and noted that no “limated fund' capable of supporting class
reatment under Rule 23(b)(INB) was mvolved, i af 523,
n. 13,

+ As a vamation of the argument that class members’ commaon
inberest in secunng the insurance seltlement overrode any
internal conflicts, respondents put forth an alemative rationale
for sustaining the cerficabion in thes case under Rule
23bI(1NB). They assert that “fallure by the class to file and
maintain @ class achon to resohie the coverage dspules on a
unitary basis — allowing class members insiead o prosecute
rviir cladms separately - would have put class members 1o the
‘sigmificant rnisks' that Fibreboard would lose its claimed
insurance &% a resull of the coverage desputes ™ and that “any
separale action by any class member could have dself
resulted in an adiudecation that the insurers owed No Coverage

[*~*80] C

A third contested feature of this settlement certification
that deparis markedly from the limited fund antecedents
is the ultimate prowvision for a fund smaller than the
assets understood by the Court of Appeals to be
available for payment of the mandatory class members’
claims; most notably, Fibreboard was allowed to retain
virtually its entire net worth, Given our treatment of the
two preceding deficiencies of the cartification. there is of
course no need to decide whether this feature of the
agreameant would alone be fatal to the Global Sattlement
Agreement. To ignore it entirely, however, would be so
mizleading that we have decided simply to identify the
issue it raises, without purporting to resolve it at this
tirme,

[3E] [BAIFibraboard listed its supposad entire met worth
as a component of the tolal (and allegedly inadeguate)
aszets available for claimants, but subseguently

retained all but 5 500,000 [*860] of that equity for itself.
3

to Fibreboard * Bref for Respondents Continental et al, 25
(quoting Rule 23(b){1)}{B)). Whatever its merits, this rationale
for cenification is foreclosed by the class conflicts, rehearsed
above, thal tainted the negoliation of the global sattlement,
and that at this point cannot be undone. Thus, whether a
mandatory class could now be certified without the excluded
inventory plaintifis (whose setilements would appear 1o be
fnal}, or with properly represenied subclasses is an issue wa
need not address.

* [eB]

We meed not decide here how close fo insolvency a mited
fund defendant must be brought as a condiion of class
certification. While there &5 no inhevent conflict between a
lirmibed fund class achon under Rule ZXBIINE) and the
Bankruptcy Code, cf, eg., In re Drexel Bumham Lambert
Group, (ne, 860 F 20 285 292 (CAZ2 1892). i s worh noting
that if limited fund cerification is allowed in a situation where a
company provides only a de menieks contnbution to the
ultimate settlement fund, the mcentives such a resolution
would provide to companles Tacing tort Hability to engineer
settlemenis similar o the one negoliated in this case would, in
all likelihood, significantly underming the profections o
creditors built inlo the Bankrupicy Code, We note further that
Congress in the Bankruptey Reform Act of 1994, Pub. L. 103-
384 & 111(a). amended the Bankmuplcy Code to enable a
deblor in & Chapter 11 reQrganizalion n cemam circumstances
to establish a trust toward which the debtocr may channel
fulure asbesios-retated Babllity, see T U S5.C 5§ 5240q), (h).
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On the face of it, the arrangement seems irmeconcilable
with the justification of necessity in denving any
opportunity for withdrawal of ["749] class members
whosa jury trial rnghls will be compromised, whosa
damages will be capped. and whose payments will be
delayed. [***81] With Fibreboard retaining nearly all
its net worth, it hardly appears that such a regime is the
best that can be provided for class members. Given the
nafure of a limited fund and the need to apply its criteria
at the certification stage, it is not encugh for a District
Court to say that it "need not ensure that a defendant
designale a parlicular source of its assets to satisfy the
class’ claims; [but only that] the amount recoversd by
the class [be] fair,” 162 F.R.D. at 527,

[****82] The District Court in this case seems to have
had a further point in mind, however. One great
advaniage of class action treatment of mass tor cases
is the opporunity to zave the enormous transacton
costs of piecemeal litigation, an advantage to which the
settlement's proponents have referred in this case. 3

Although the District Court made no [™2322] specific
[*881] finding about the transaction cost saving likely
from thizs class setlement, estimating the amount in the
“hundreds of milkons,” id._af 5259, it did conclude that the
amount would excesd Fibraboard's net worth as the
Court valued it, ibid. (Fibreboard's net worth of & 235
millien "is considerably less than the likely savings in
defense cosls under the Global Seftlement™). If a
setilement thus saves transaction costs that would

¥ EBome cours certifying Emided fund class actions have
focused on the advanlages such suds have o reducing
transaction cosis when compared to piecemsal litigation. See,
a.0., inre Dvess Burmham Lambed Group, e supra, af 292
{certifying mandatory class in part because “some members of
ihe pulathve class might altermnpl o madntain costly indivedual
actions in the hope and, perhaps, the belief that their claims
are mofe meronous than the clams of other class members,”
and thus warranting mandatory class cerification “to prevent
clmmants with such motvatons from unfaily dimemishing the
eventual recovery of other class members®). Although the
transaclion costs Fibreboard faced piedr to setthensent were at
times significant, see Abearn, 162 FRD at 505, see also
App. lo Pel for Cen 282a (Fibreboard's annual asbesios
likgation defense costs ran, ai times, as high as twice the iodal
face value of seltlements reached), given the expencies of
Fibreboard's contingent insurance asset, this case does nol
present an Instance in which limibed fund cerhication can be
justified on the ground that such setilement necessanly
provided funds equal o, or greater than, what mighl have
been recowered through indwidual liigation faclomng owt
fransaclion cosls.

never have gone into a class member's pockel in the
absence of sattlement, may a credit for some of the
savings be recognized in @ mandatory class action as
an incentive to sellement? It iz at least a legitimate
question, which we leave for another day.

[**83] V

[F1Our decision rests on a different basis from the
ground of JUSTICE BREYER's dissent, just as there
was a difference in approach between majority and
dissanters in Amchem, The nub of cur positicn is that
we are bound to follow Rwe 23 as we understood it
upon its adoption, and that we are not free to alter it
axcapt through the process prescribed by Congress in
the Rules Enabling Act. Although, as the dissent notes,
post, at 18, the revised text adopled in 1966 was
understood (somewhat cautiously) to authonze the
courts to provide for class freatment of mass tort
litigation, it was also [*882] the Court's understanding
that the Rule's growing edge for that purpose would be
the opt-out class authorized by subdivision (b){3). not
the mandatory class [**750] under subdivision
(BM1HB). see supra, al 24-25. While we have not ruled
out the possibility under the present Rule of a
mandatory class to deal with mass tort liigation on a
limited fund rationale, we are not free fo dispense with
the safeguards that have protected mandatory class
members under that theory traditionally.

[3F)rpart from its effect on the requirements of
subdivision (a) as explained and held binding in
Amchem, ["84] the dissent would move the
standards for mandatory actions in the direction of opt-
out class requiremenis by according weight to this
“unusual limited fund['s] . . . witching hour,” past, at 13,
in exercising discretion over class cedification. It is on
this belief (that we should sustain the allowances made
by the District Court in consideration of the exigencies of
this settlement proceeding) that the dissent addresses
aach of the crteria for limited fund treaiment
(demonsirably insufficient fund, intraclass equity, and
dadication of the entire fund, see post, at 9-19),

Az o the calculation of the fund, the dissent believes an
independent valuation by the District Court may be
dizspensed with hare in favor of the figure agreed upon
by the seltling parties, The dissent discounts the
conflicts on the part of class counsal who negotiated the
Global Setement Agreement by arguing that the
“relevan saltlement negoliation, and hence the
relevant benchmark for judging the actual value of the
insurance amount, was the negotiation between
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Fibreboard and the insurers that preduced the Trilateral
Seflemeant Agreament. See past, at 12. This argument,
however, minimizes [***85] two facits: (1) that
Fibreboard and the insurers made this saparate, backup
agreement only at the insistence of class counsel as a
condition for reaching the Global Settlement Agreement;
(2} even more imporiant, that “the Insurers were . . .
adamant that they would not agree [*863] to pay any
rore in the context of a backup agreement than in a
glcbal agreement,” a principle "Fibreboard acceded to”™
on the day the Global Settlement Agreement was
announced "as the pnce of permitting an agreement to
be reached with respact to a global settlement.” Ahearn,
162 FRD af 516 Under these circumstances the
raliability of the Trlateral Setlement Agreament's figura
is inadequate as an independent benchmark that might
excuse the [™2323] want of any independent judicial
determination that the Global Setiement Agreement's
fund was the maximum possible. In any event, the
dissent says. it is not crucial whether a 3 20 claim has to
settle for § 15 or § 20. But it is crucial. Conflict-free
counsel, as required by Ruwe 23{a) and Amchem. might
have negotiated a § 20 figure, and a limited fund
rationale for mandatory class treatment of a settlement-
only action reguires assurance that claimants are
recaiving [***"88] the maximum fund. not a potentially
significant fraction less,

With respect to the requirement of intraclass equity, the
dizzant argues that conflicts both within this certified
class and between the class as cerlified and those
excluded from it may be mitigated because separate
counsel were simply not to be had in the short time that
a settlement agreement was possible before the
argument [or likely decision) in the coverage case. But
this is to say that [***751] when the clock is about to
strike midnight, a court considering class certification
may lower the structural requirements of Rule 23(a) as
declared in Amchem, and the parallel equity
regquirements necessary to justify mandatory class
treatmeant on a limited fund theory.

Finally, the dissent would excuse Fibreboard's retention
of virlually all its net warth, and the loss to members of
the certified clazs of zome 13 percent of the fund
pulatively available to them, on the ground that the
setlerment made more money available than any other
effort would likely have done. But even if we could be
certain that this evaluation were true, this is to reargue
Amchem; the setlement’s faimess [*88d] under Rule
23(e) does not dispense with the [****BT] requirements
of Rule 23(a) and (b).

[1D]We believe that if an allowance for exigency can
make a substantial difference in the level of Ruwe 23
scrutiny, the economic templations at work on counsel
in class actions will guarantes enough exigencies to
take the law back before Amchem and unsettle the line
between mandatory class actions under subdivision
(EM1KEB) and opt-out actions under subdivision (BN 3).

Wl

[1E] [3G]In sum, the applicability of Rule 23(bl{1){B) to

a fund and plan purporting to hquidate actual and
potential tort claims is subject to guestion, and s
purported application in this case was in any event
improper. The Advisory Committee did not envision
mandatory class achions in cases like this one, and both
the Rulesz Enabling Act and the policy of awveiding
senous constitutional issues counsel against leniency in
recognizing mandatory limited fund actions in
circumstances markedly different from the traditicnal
paradigm. Assuming arguends that a mandatery, limited
fund rationale could under some circumstances be
applied to a setlement class of tort claimants, it would
be essential that the fund be shown to be limited
independently of the agreement of the parles
to [****88] the action, and equally essential under Rule
23(a) and (b){1){B) that the class include all those with
claims unsatisfied at the time of the sefifement
negotiations. with intraclass conflicts addressed by
recognizing independenty represented subclasses. In
this case, the limit of the fund was delermined by
treating the selilement agreement as dispositive, an
error magnified by the represeniation of class members
by counsel also reprasenting excluded plaintiffs, whosa
settlernents would be funded fully upon setilement of the
class acton on any terms that could survive final
faimess review. Those separate setiements, together
with other exclusions from the claimant class, precluded
adeguate structural protection by subclass treatment,
which was not even [*865] afforded to the conflicting
alements within the class as cerified.

The judgment af the Court of Appeals, accordingly. is
reversed, and the case 5 remanded for further
proceadings consistent with this opinion.

Itis so ardered.

Concur by: REHNQUIET

Concur
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[***T§2] CHIEF JUSTICE REHNQUIST, with whom
JUSTICE SCALIA and JUSTICE KENMEDY join,
CONCUITing.

JUSTICE BREYER's dissenting opinicn highlighis in
graphic delaill the massive impact of asbestos-
related [****89] claims on the federal courts. Pest, at 1-
3. Were | devising [™2324] a system for handling
these claims on a clean slate, | would agree entirely with
that dissent, which in tum approves the near-heroic
efforts of the District Court in this case o make the baest
of a bad sifuation. Under the present regime,
transactional costs will surely consume more and more
of a relatively static amount of money to pay these
claims.

But we are nol free to devise an ideal system for
adjudicating these claims. Unless and until the Federal
Rules of Civil Procedure are revized, the Courl's opinion
comectly stales the existing law, and | join it. But the
“alephantine mass of asbestos cases” ante, at 1, cries
out for a legislative solution.

Dissent by: BREYER

Dissent

JUSTICE BREYER, with whom JUSTICE STEVENS
joing, dissenting.

This case invelves a settlement of an estimated 186,000
potential fulure asbestos claims against a single
company, Fibreboard, for approximately 5 1.535 billicn.
The District Courl, in approving the settlement. made
446 factual findings, on the basis of which it concluded
that the seflement was eguitable, that the potential
claimants had been well represented, and that the
distinclions [**80] drawn among different categories
of claimants were reasonabla. 762 FR.D. 505 [1995);
App. o Pel. for ["886] Cert. 2482-488a. The Court of
Appeals, dividing 2 to 1, held that the seftlement was
lavwful. 134 F.3d 668 (CAS 1998). | would not set aside
the Court of Appeals’ judgment as the majonty does.
Accordingly, | dissent

I
A

Four special background circumstances underdie this
seftiement and help to explain the reasonableness and
consaquent lawfulness of the relevant District Court

determinations. First, as the majonty peoints out, the
sattlernent comprises part of an "elephantine mass of
asbestos cases,” which "defies customary judicial
administration.” Anfe, at 1. An estimated 13 to 21 millicn
workers have been exposed fo asbestos. See Report of
the Judicial Conference Ad Hoc Committee on Asbestos
Litigation &7 (Mar. 1981} ({hereinafter Judicial
Conference Report). Eight years ago the Judicial
Conference spoke of the mass of related cases having
“reached critical dimensions,” threatening “a disaster of
major proporions.” Id. at 2. In the Eastern District of
Texas, for example, one out of every three civil cases
filed 0 1990 was an asbestos case. See id. at 8. In
the [***81] past decade nearly 80,000 new federal
asbestos cases have been filed; more than 10,000 new
federal asbestos cases were filed last year. See US.
District Courts Civil Cases Commenced by Nature of
Suit, Administrative Office of the Courts Statistics (Table
C2-A) (Dec. 31, 1994-1998) [hereinafter AD Statistics),

The Judicial Conference found that asbestos cases on
average take almost [™TE3] fwice as long as other
lawsuits to resolve. See Judicial Conference Report 10-
11. Judge Parker, the experienced frial judge who
approved this settlement, noted in one 3.000-member
asbestos class action over which he presided that 448
of the original class members had died while the
ltigation was pending. Cimino v. Raymark Indusiries,
fng., 791 F. Supp. 649 651 (ED Tex. 1990). And yet,
Judge Parker ["BET] went on to state, if the district
court could close “thiy cases a month, it would [still]
take six and one-half years to try these cases and [due
to new filings] there would be pending over S5.000
untouched cases” at the end of that time. Id. af 652, His
subsequent offorts to accelerate final decision or
settlement through the use of sample cases produced a
highly complex trial (133 trial ["92] days, more than
200 wilnesses, half a million pages of documents) that
eveniually closed only about 160 cases because aeffons
to extrapolate from the sample proved fruitless. See
Cimine v. Raymark Industries, inc., 151 F.3d 297, 336
(CAS 1888], The consequence is not only delay but also
attorney’s fees and other "transaction costs” that are
unusually high, to the point where, of each dollar that
asbestos defendants pay, those costs consume an
astimated 61 cents, with only 39 cents going to victims.
See Judicial Conference Report 13.

[**2325] Second, an individual asbestos case is a tort
case, of a kind that courts, not legislatures, erdinarily will
resalve, It is the number of these cases, not their nature,
that creates the special judicial problem. The judiciary
cannot ireat the problem as entirely one of legislative
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failure, as if it were caused, say. by a poory drafted
statute. Thus, when "calls for national legislaton” go
unanswered, anfe, at 1, judges can and should search
aggressively for ways, within the framework of existing
law, to avoid delay and expense so great as to bring
about a massive denial of justice.

Third, in thal search the district courts may take
advantage [**93] of experience that appellate cours
do not have. Judge Parker, for example, has written of
"a disparity of appreciation for the magnitude of the
problem,” growing out of the difference between the tnal
courts' "daily involvement with asbestos ltigation” and
the appellate courts’ "limited” exposure to such litigation
in infrequent appeals. Cimino, 751 F. Supp. at 831,

Fourth, the alternative to class-action settlement is not a
fair cpportunity for each potential plaintiff to have his or
her [*BEE] own day in court. Unusually high Itigaton
costs, unusually long delays, and limitaticns upon the
total amount of rescurces available for payment,
together mean that most potential plaintiffs may not
have a realistic alternative. And Federal Rule of Ciwl
Frocedure 23 was designed to address situations in
which the historical model of individual actions would
nod, for practical reasons, work. See generally Advisory
Committee's MNoles on Fed. Rule Civ. Proc, 23, 28
US.C App., p. 69 (discussing. in relation to Rule
=HBI(1)B), instances in which individual judgments,
“while not technically concluding the other members,
might do 5o as a practical matier”).

For these reasons, | cannot easily [****94] find a legal
answer to the problems this casze raizses by referring, as
does the majority, to "our "deep-rocted historic tradition
that evervona [™754] should have his own day in
court.™ Anfe, at 28 [citation omitted). Instead, in these
circumstances, | believe our Court should allow a district
court full authority to exercise every bit of discretionary
power that the law provides, See generally Califano v
Yamasaki, 442 U5 682 703 61 L. Ed 2d 176 99 5.
Ct 2545 (1979) ("Most issues arising under Rule 23 . . .
[are] committed in the first instance to the discration of
the district court™); Reiler v, Sonofone Comp,, 442 US
330 343 60 L Ed 2d 931, 99 S5 Ct 2326 (1979)
(district courts have "broad power and discretion . . .
with respect o matters involving the certfication™ of
class actions). And, in doing so, the Court should prove
extramely reluctant o overturm a fact-specific or
circumstance-specific exercise of that discretion. where
a court of appeals has found it lawful. Cf, Universal
Camera Corp, v, NLREB, 340 US, 474 490-491 93 L,
Ed. 456 71 5. Ct 456 (1251) (Supreme Court will rarely

overtum appellate court review of agency fact-finding).
This cauttonary principle of review leads me o an
ultimate conclusion different from that of [****95] the
rrapority.

B

The case before us invalves a class of individuals (and
their families) exposed to asbestos manufactured by
Fibreboard ["B89] who, for the most part. had not yet
sued or settled with Fibreboard as of August 1882, The
negatiating parties estimated that Fibreboard faced
approximately 186,000 of these future claims. See App.
to Pet. for Cert 321a; cf. AD Statistics, Table C2-A
(total number of all civil cases filed in federal district
courts in 1998 was 252,984). Although the District Court
was unable to give a precise figure. see App. to Pet. for
Cert, 356a-357a, there is no doubt that a realistic
assessment of the value of these claims far exceads
Fibreboard's total net worth,

But, as of 1883, one polentially shori-lived additicnal
assat promised potential claimants a greater recovery.
That assel consisied of bwo insurance policies, one
issued by Continental Casualty, the other by Pacific
Indemnity. If the policies were valid (i.e.. if they covered
most of the relevant claims), they were worth several
billion dollars; but if they were invalid, this asset was
warth nothing. At that ime, a separate case brought by
Fibreboard against the insurance companies in
Calffornia [****96] state court seemed likely to
[™2328] resoclve the value of the policies in the near
future, That separale litigation had a settement value
for the insurance companies. At the time the parties
were negaliating, prior to the California court’s decision,
the insurance policies were worth, as the majorty puls
it, the value of "unlimited policy coverage”® (i.e., perhaps
the insurance companies’ entire nat worth) “discounted
by the risk that Fibreboard would ultimately lose the
coverage dispute litigation.” Ante, at 33.

The insurance companies offered to setfle with both
Fibreboard and those persons with claims against
Fibreboard {who might have tried to sue the insurance
companies directly). The sefifement negotiations came
to a head in August 1283, just as a Califomia state
appeals court was poised to decide the validity of the
insurance policies, This fact meant speed was
important, for the California court could well decide that
the policies were worth nothing. It also meant that it was
important to certify a non opt-out class of Fibreboard
[**T58] plaintiffs. [*870] If the class that entered into
the settlement were an opt-out class, then members of
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that class could wait to see what the California [****97]
court did. If the California court found the policies valid
{hence worlh many billions of dollars), they would opt
out of the class and sue for everything they could get; if
the California court found the policies invalid (and worth
nothing), they would stick with the sattlement. The
insurance companies would gain litle from that kind of
settlement, and they would not agree to it. See ln re
Asbezios Litigalion, 90 F 3d 963, 970 (CAS 1898).

After aight days of hearings. the District Court found that
the insurance policies plus Fibreboard’'s net worth
amounted o a "limited fund,” valued at 5 1.77 billion
(the amount the insurance companies were willing to
contribute to the sefilement plus Fibreboard's value).
See App. o Pel. for Cert. 482a. The court entered
detailed factual findings. See generally 162 FR.D af
218-318. It cerdified a "non opt-out” class. And the court
approved the parties’ Global Setlement Agreement, The
Global Seftlement Agreement aliows those exposed to
asbestos (and their famiies) to assert their Fibreboard
claims against a fund that it creates. It does not limit
recoveries for particular types of claims, but allows for
individual determinations of damages [*98] baszed on
all  historically relevant individual factors  and
circumstances., See 50 F3d al 976 It contains
spendihrift provisions designed o limit the total payouls
for any particular year, and a requirement that the
claimants with the most serious injuries be paid first in
any vear in which there iz a shortfall. It also parmits an
individual who wishes to retain his right to bring an
ordinary action in court to opt out of the arrangement
(albeit after mediation and nonbinding arbitration), but
sets a ceiling of $ 500,000 upon the recovery obtained
by any person who does zo. See generally 162 FR.D.
at 518-519,

The question hera is whether the court's certification of
the class under Rule 23(B)(1){B) viclates the law. The
majority seems o limit s holding (though not its
dizcussion) ["BT1] 1o that question, and 2o | limit the

focus of my dissent to the Rule 23(b){1){B) issues as
well,

The District Court certified a class consisting primarily of
individuals {and their families) who had been exposed to
Fibreboard's asbestos but who had not yet made claims.
See anfe, at 6-7, and n. 5. It did so under the authority
of Federal Rule of Civil Procedure 23(b)(1){B), which, by
analogy [*98] o pre-Rules “limited fund” cases,
permits cerification of a non opt-out class where

"the prosecution of separate actions by or against
individual membears of the class would create a risk of . |
. adjudications with respect to individual members of the
class which would as a practical matter be dispositive of
the interests of the other members not parties to the
adjudications or substanbially impair or impede their
ability to protect their interesis.”

The majority thinks this class could not be cerified
under Rufe 23(b){1){B). |, on the contrary, think it could.

The case falls within the Rule’s language as long as
there was a significant “risk™ that the total assets
available to satisfy the claims of the [**756] class
mambers would fall well below [*2327] the likely total
value of those claims, for in such circumstances the
money would go to those claimants who brought their
actions first, thereby "substantially impairing” the "ability™
of later claimants "o protect their interests™ And the
District Court found there was indeed such a "risk.” 162
F.R.D. at 526.

Conceptually speaking, that "risk” was no different from
the risk inherent in a classic pre-Rules "limited fund™
case. Suppose [****100] a broker agrees to invest the
funds of 10 individuals who each give the broker 3 100.
The broker misuses the money, and the customers sue.
(1) Suppose their claims total 3 1,000, but the broker's
total assets amount to § 100, [*872] (2) Suppose the
same broker has no assets lefi, but he does have an
insurance policy worth $ 100, (3) Suppose the broker
has both & 100 in assets and a 5 100 insurance policy.

The first two cases are classic limited fund cases. Sea
anfe. at 16-17 (citing, e.g.. Dickinson v, Bumham, 197
F2d 873 (CA2 1952), cert. denied, 344 ULS. 575, 97 L.
Ed. §78. 73 5. CL 189 (1932}, an investors’ suit for the
return of misused funds), anfe, at 18 (citing, e.g.,
Momizon v, Wamen, 774 Misc 233 234 20 N.¥Y.S5.2d
26, 27 (Sup. Cf 1940), a suit to distibute insurance
proceads to thind party beneficiaries). The third case
simply combines the first two, and that third case is the
case befora us.

Of course the value of the insurance policies in our case
is not as precise as the $ 100 in my example, nor was it
cartain at the time of sefilement. But that uncertainty
makes no difference. It was certain that the insurance
policies’ walue was limited. And that limitation
was [*101] created by the likelihood of an
indepandent judicial determinaticn of the meaning of
wiords in the policy, in respect to which the merits or
value of the underlying tort claims against Fibreboard
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were beside the point,

Mor does it maftier that the walue of the insurance
policies in our case might have fluctuated over time.
Long before the Federal Rules of Civil Procedure, courts
permitted actions by ome group of insurance policy
holders to bind all policy helders, even where the group
proceeded against an insurance-company-administered
fund that fluctuated over time. See Harfford Life Ins. Co.
v. IBS, 237 U.S. 562, 672, 58 L. Ed. 1165 35 5. Ct. 692
(1913) (life insurance fund which, like the fund befora
us, was administered through court-ordered rules that
bound all policy halders).

Meither doas it matter that the insurance policies might
be worh much more money F the Califormia court
decided the coverage dispute in Fibreboard's faver, A
trust worth, say, § 1 million (faced with 5 2 million in
claims) iz a limited fund, despite the possibility that a
company whose stock it ["B73] heolds might strike oil
and send the value of the trust skyrecketing. Limitation
is @ matter of present value, which takes [™102]
appropriate account of such future possibilities.

| need not pursue the conceptual matter further,
however, for the majorty apparently concedes the
conceplual point that a fund's limit may egual its “value
discounted by risk.” Anfe, at 23. But the majority sets
forth three additional conditicns, which it says are
"sufficient . . . to justify binding absent members of a
class under Rule Z23(b){1)(8), from which no one
[™*7567] has the right to seceds™ Ante, at 20. Thosa
three conditions are:

Condition One: That "the totals of the aggregated
liquidated claims and the fund available for satisfying

them, sel definifely at their maximum, demonstrate the
inadequacy of the fund to pay all the claims.” [bid ! Part
V-A, anfe.

Condition Two: That “the claimants identified by a
comman theory of recovery were treated equitably
among themselves." Anfe. at 21; Part IV-B. ante.

Condition Three: That “the whole of the inadeguate
fund was to be devoted to the overwhelming claims.”™
Arnte, at 20; Part IV-C, anfe.

| shall discuss each condition in turn.

A

In my view, the first condition is substantially satisfied.
Mo one doubts that [****103] the “totals of the
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aggregated” claims well exceed the value of the assets
in the "fund available [™2328] for satisfying them,™ at
least if the fund totaled about what the District Court
sald it did, namealy, 5 1.77 billion at most, The District
Court said that the limited fund equaled in value "the
sum of the value of Fibreboard plus the value of its
insurance coverage,” or 3 235 million plus 3 1.535
billion. App. to Pet. for Cert. 492a. The Court of Appeals
upheld [*B874] the finding. 20 F 3d af 982, And the
finding is adequately supported.

The District Court found that the insurance policies
wera not worth substantially more than 5 1.535 billion in
part because there was a "significant nsk™ that the
inzurance policies would soon tum out to be worth
nothing at all. {62 FR.D. af 526 The court wrote that
“Fibreboard might losa™ its coverage. ie., that it might
lose "on one or maore issues in the [California) Coverage
Case, or that Fibreboard might lose its msurance
coverage as & result of itz assignment setlement
program.” fbid.

Two California insurance law experts, a Yale professor
and a former state court of appeals judge, testified that
there was a good chance that[***104] Fibreboard
wiould lose all or a significant part of its insurance
coverage once the California appellate courts decided
the matter. 90 F 3d af 974, And that conclusion is not
surprising. The Centinental policy (for which Fibreboard
had paid 5 10,000 per yvear) carried limits of 5 500,000
“per-person” and 3 1 million "per-cccurrence,” had been
in affect only babwean May 1957 and March 1959, and
arguably denied Fibreboard the right to setile tort cases
as it had been doing. See App. to Pet. for Cert. 267a.
The Pacific palicy was said (no one could find a copy) to
carry a 5 500,000 per-claim limit, and had been in effect
only for one year, from 1958-57. See ibid. To win
significantly in respect to either of the two policies,
Fibreboard had to show that the policies fully coverad a
person exposed to asbestos long before the policy year
(zay, in 1948) even if the disease did not appear until
much later (say, in 2002). I also had to explain away
tha 5 1 milion per occurrance limit in the Continental
podicy, despite peolicy language defining “one
occurrence” as Mall . . . exposure to substantially the
same general conditions existing at or emanating from
each premises location.™  Bref [™108] far
Fespondenis Conlinental Casualty et al. 5. And
Fibreboard had to show that its tort-suit [**758]
settlernent practice was consistent with the policy.

[*8T5] The settlerment value of previous cases also
indicated that the insurance policies were of limited
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value, Fibreboard's “no-cash™ sefflemenis ([which
required a seltling plaintiff to obtain recovery from the
insurance companies) were twice as high on average as
ware its comparable 40% cash settlements. App. to Pet.
for Cerl. 23a. Thal difference, suggesting a 50%
discount for 40% cash, in turm suggests that settling
parties estimated the odds of recovering on the
insurance policies as worse than 2 to 1 against.

The Distrnct Court armived at the present value of the
policies (3 1.535 billion) by looking to a different
sefliement, the sefflement armived at in the insurance
coverage case itsell as a result of bargaining betwean
Fibreboard and the insurance companies, See id.al
432a. That settlement, embodied in the Trilateral
Agreement, created a backup fund by taking from the
insurance companies 3 1.535 bilkon (plus other monay
used to satisfy claims not here at issue) and simply
zatting it aside to use for the payment of claims
brought [***106] against Fibreboard in the ordinary
course by members of this class (in the event that the
federal courts ultimately failed to approve the Global
Setlement Agreament).

The Fifth Circuit approved this method of detarmining
the value of the insurance policies. See 50 F 3d af 982
(discussing value of Trilateral Agreement plus value of
Fibreboard), And the majority itself sees nothing wrong
with that method in principle. The majority concedes that
ona

"may take a setlement amount as good evidence of tha
maximum available f one can assume that parties of
equal knowledge and negotiating skill agreed upon the
figure through arms-length bargaining, unhindered by
any considerations tugging against the interests of the
parties cstensibly represented in the negotiation.” Ante,
at 34,

The majority rejects the District Court's valuation for a
different reason. [t says that the settlement negotiation
[*876] that led to the [**2329] wvaluation was not
nacassarily a fair one. The majority says it cannot make
the necessary “arms-length bargaining” assumphon
because “class counsel” had a “greal incentive to reach
any agreement” in light of the fact that "some of the
same lawyers . . . had also negotiated [ 107] the
separate seftlement of 45000° pending cases. which
was partially contingent upon a global settlement or
other favorable resclution of the insurance dispute. d. af

The District Court and Court of Appeals, however, did
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accept the relevant "arms-length” assumption, with good
reason, The relavant bargaining (e, the bargaining that
led to the Trilateral Agreement that set the policies’
valua) was not bebween the plaintiffs’ class counsel and
the insurance companies; it was between Fibreboard
and the insurance companies, And thera is no reason to
believe that that bargaining, engaged in fo settle the
California coverage dispute, was not "arms-length.” That
bargaining did not lead to a setiement that would
release Fibreboard from potential tort liability. Rather, it
led o a potential backup settement that did not release
Fibreboard frem anything. It created a fund of insurance
monay, which, once exhausted, [*789] would have
left Fibreboard tolally exposed to tot  claims,
Consequenily, Fibreboard had every incentive to
sgueeze as much money as possible ouwt of the
insurance companies, thereby creating as large a fund
as possible in order [****108] to diminish the likelihocd
that it would eventually have to rely upon its own net
worth o satisfy future asbestos plaintiffs.

Mor are petitioners comect when they argue that the
insurance companies' participation in setting the value
of the insurance policies created a fund that is limited
“only in the sense that . . . every settlement is limited.”
Brief for Pelitioners 28. As the District Court found, the
fund was imited by the value of the insurance policies
[along with Fibreboard's own limited net worth), and that
limitation arose out of the independent likelihood that
the California courts ["BT7] would find the policies
valueless. App. o Pel. for Cerl. 492a. That is why the
District Court said that certification in this case does not
determing whether

"mandatory class cerification is appropriate in the
typical case where a class action is settled with a
defendant's own funds, or with insurance funds that are
not the subject of genuine and vigorous dispute.” 162
FR.D. at 527,

The court added that, in the ordinary case: °If the
settlement failed. . . . the defendant would retain the
sottlement funds (or the insurance coverage), and there
might not be the ‘'impairment to class [*109]
members’ ‘ability to protect their interests’ required for
mandatory class cerdification.” ibigd. In this case,
however, if saltlement failed, coverage “may well
disappear . . . with the result that Class members could
not then secure their due through litigation.” fbid.

| recognize that one could reasonably argue about
whether the iotal value of the insurance policies (plus
the value of Fibreboard) is 5 1.535 billien, 5 1.77 billien,
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% 2.2 billion, or some other roughly similar number. But
that kind of argument, in this casa, is like arguing about
whether a trust fund, facing 5 30,000 in claims, is warth
5 15,000 or & 20,000 (e.g., do we count Aunt Agatha's
share as par of the fund?). or whether a ship, subject to
claims that, by any count, exceed its value, is worth a
lifthe more or a litihe less (e.g.. does the coal in the hold
count as fuel, which is part of the ship's value, or as
cargo, which iz not?). A perfect valuation, requiring
lengthy study by independent experts, 15 not feasible in
the comtext of such an unusual imited fund, one that
comes accompanied with its own witching hour. Within
waeks after the pariies’ settlement agresment, the
insurance [**110] policies  might well  hawve
dizsappeared, leaving most polential plaintiffs with littla
more than empty claims. The ship was about to sink, the
trust fund o evaporate; time was imporiant. Under thesa
circumstances, | would accept the valuation [FB78]
findings made by the District Court and affirmed by the
Court of Appeals as legally sufficient. See supra, at 4.

B

| similarly believe that the second condition is satisfied.
The “claimants . . . were treated equitably among
themselves." Anfe, [2330] at 21. The District Court
found equitable treatment, and the Court of Appeals
affirmed. But a majority of this Court now finds
significant inequities arising out of class counsel's
"agragious” conflict of interest, the settlement's
substantive ferms, [*™760] and the District Court's
failure to create subclasses. See anle, at 35-39. But
nothing | can find in the Court’s opinion, nor in the
objectors’ briefs, convinces me that the District Court's
findings on these matters were clearly erronecus, or that
the Court of Appeals went seriously astray in affirming
them.

The District Court made 76 separate findings of fact, for
example, in respect to potential conflicts of interest,
App. to Pet. for Cert. [*111] 352a-430a. Of course,
class counsel consisted of individual attormeys who
represantad other ashestos claimants, including many
other Fibreboard claimanis outside the certified class,
Sinte Fibreboard had been settling cases contingent
upon resclution of the insurance dispute for several
years, any attorney who had been involved in previous
litigation against Fibreboard was likely to suffer from a
similar "conflict.” So whom should the District Court
have appointed o negotiate a settlerment that had to be
reached soon, f ever? Should it have appointed
attorneys unfamiliar with Fibreboard and the history of
its asbestos litigation? Where was the District Court to
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find those competenl, knocwledgeable, conflict-free
attornevs? The District Court said they did not exist,
Finding of Fact P372 says there is "no credible evidence
of the axistence of other ‘conflict-free’ counsal who wera
qualified to negotiate” a settlement within the necessary
time. /d_af 428a. Finding of Fact P317 adds that the
District Cowrt viewed it as ["8T9] "crucial . . . to appoint
ashestos  attorneys who  were  experienced,
knowledgeabls, skilled and credible in view of the
extremely shordt window of opporiumty to
negotiate [112] a glcbal seftlement, and the very
high risk to future claimants presented by the Coverage
Case appeal.” /d_al 4071a. Where iz the clear ermor?

The majority emphasizes the fact that, by setting the
claims of a class that consisted, for the most part, of
parszons who had not vet assered claims against
Fibreboard, counsel assured the availability of funds to
pay olher chienis who had already asserted those
claims. Anfe, at 35 The decision to split the latter
"inventory™ claims from the former “class™ claims,
however, reflected the suggestion, not of class counsel,
but of a judge, Circuit Judge Patrick Higginbotham, who
had become involved in efforis to produce a timely
seftliement. Judge Higginbotham thought that
negotiations had broken down because the combimed
class was "Moo complex.” App. fo Pet for Cer. 316a-
317a; see alzo /d_al 397a. He thought “inventory” claim
settlements could be used as benchmarks to determine
future class claim values, /d_af 3716a-317a, and that s
just what happened. Although the majarity is concermned
that "inventory” plaintiffs "appeared to have obtained
better termis tham the class members,” anfe, at 38,
Finding of Fact P329 says [****113] that class counsel

“used the higher-than-average [inventory plaintiff
settlernent values] . . . to achieve a global settlerment for
future claimants at similarly high values, effectively
arguing they could not possibly accept less for a class of
future claimants than they had just negotiated for their
present clients.” App. to Pel. for Cart. 407a.

In addition, more than 150 findings of fact, made afier
an 8-day heanng, support the District Court's finding that
overall the seftlement iz ™alr, adequate, and
reasonable.” See id_ ["TE1] af S0da-501a. And, of
coursa, Finding of Fact P318 savs that appointing other
attorneys - je., those who had no inventory [BE0]
clients -- would have “jecpardized any effort at serious
negotiations™ and “resulted in a less favorable
setlement” for the class, or perhaps no sefflement
follewed by no insurance policy either. /o af 402a.
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The Fifth Circuit found that “the record amply supports™
these District Court findings. 50 F 34 at 578 Doas the
majarity mean to set them aside? If not, does it mean to
set forth a rigid principle of law, such as the principle
that asbestos lawyers with clients outside a class, who
will potentially benefit from [****114] a class settlement,
can never represent a class in setiement negotiations?
And does that principle apply no matter how unusual the
circumstances, o no matter how necessary that
representation might be? [*2331] Why should there
be such a rule of law? If there is not an absolute rule,
however, | do not see how this Court can hold that the
case bafore us is nof that unusual situation.

Consider next the claim that “equity”™ reguired mora
subclasses. Anfe, at 38-40. To determine the “right™
number of subclasses, a district court must waigh the
advaniages and disadvantages of bringing more
lawyers into the case, The majorty concedes as much
when it says "al some point there must be an end to
reclassification with separate counsel.” Ante, at 39, The
District Court said that if there had "been as many
separate attorneys™ as the objectors wanted, "there is a
significant possibility that a global settement would not
have been reached before the Coverage Case was
rasalved by the California Court of Appeal.” App. to Pet.
for Cer. 428a. Finding of Fact P346 lisis the shared
common interests among subclasses that argue for
single representation, including “avoiding the potentially
dizastrous [™1158] results of a less . . . in the
Coverage Case” "maximizing the ftotal settlement
contribution,” "reducing transactions costs and delays,™
“miinimizing . . altormey's fees” and “adopting™
equitable claims payment “procedures.” /d. st 473a,
Surely the District Court was within s discretion to
conclude that "the point™ to which the majonty alludes
was reached in this case.

["8B1] | need not go into further detail here. Findings of
Fact PP347-354 explain why the alleged conflict
bebween pre- and post-1959 claimants iz not skignificant.
id,_af 415a-418a (noling that “the decision as to how to
divide the settlement amonyg class members” did not
take place until after the Trlateral Agreement was
agreed to, at which point money was available equally
to both pre- and post-1958 claimants). Findings of Fact
PP355-363 explain why the alleged conflict between
claimants with, and those without, current ilinesses is
not significant. /o af 479a-322a (explaining why “the
interest of the bwo subgroups at issue here colncide to a
far greater extent than they diverge®). The Fifth Circuit
found that the District Court "did not abuse its discretion
in  finding that the class was adequalely
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represented [***116] and that subclasses were not
required.”" 20 F 34 al 982 This Court should not
overtum these highly circumstance-specific judgments

c

The majority's third condition raises a more difficult
question. It says that the “whole of the Inadequate
[**762] fund” must be "devoled to the overwhelming
claims." Ante, at 20 (emphasiz added). Fibreboard's
own assets, in theory, were available to pay tort claims,
yel they were not included in the global settlerment fund,
Is that fact fatal?

| find the answer to this question in the majority's own
explanation. It savs that the third conditicn helps to
guaranbes that those who held the

“inadequate assels had no opportunity to benefit
[themselves] or claimants of lower priority by holding
back on the amount disiributed to the class. The limited
fund cases thus ensured that the class as a whole was
given the best deal, they did not give a defendant a
better deal than semabim [tigation would have
produced.” Ante, at 20-21.

["B82] That explanation suggests to me that Rule
2B 1B) permits a shight relaxation of this absclute
requiremeant, where itz basic purpose is met, ie., whare
there is mo doubt that “the class as a whole was
given ["™117] the best deal” and where there & good
reason for allowing the third condiion's substaniial,
rather than its iiteral, satisfaction.

Ruwle 23 itself does not require modern courts o frace
avery contour of ancient case law with literal exactness.
Benjamin Kaplan. reporter to the Advisory Committee
on Civil Rules that drafied the 1966 revisions, upen
whom the majority properly relies for explanation, see,
g.g.. ante, at 14, 15, 24, wrote of Rule 23;

"Thie reform of Rule 23 was intended to shake the law of
class actions free of abstract categories . . . and to
rebuild the law on functional lines responsive to those
recurrent life patterns which call for mass Wtigation
through representative parties. . . . And whereas the oid
Rule had paid wvirually no attention fo the practical
administration of class actions, the revised Rule dwelt
long on this matter - not, to be [T2332] sure, by
prescribing detailed procedures, but by confirming the
courts’ broad powers and inviting judicial initiative.” A
Prefatory MWote, 10 B. C. Ind. & Com. L. Rev. 4897
(1969).
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The majority itself recognizes the possibility of providing
incentives to enter into settlements that reduce costs by
granting [***118] a "credit” for cost savings by relaxing
the whole-of-the-assets requirement, at least where
maost of the savings would go to the claimants. Anfe, at
adq.

There is no doubt in this case that the setlement madea
far more money available to satisfy asbestos claims
than was likely 1o occur in its absance. And the District
Court found that administering the fund would invalve
transaction costs of only 15%. App. to Pet. for Cert.
J6Z2a. A comparison of that 15% figure with the 61%
transaction costs figure applicable to asbestos cases n
genaral suggests hundreds of milicns [*BB3] of dollars
in savings - an amount greater than Fibreboard's net
warth. And, of course, not only s it batter for the injured
plaintiffs, it is far better for Fibreboard, its employees, ils
creditors, and the communities where it is located for
Fibreboard to remain a weorking enterprise. rather than
slowly forcing it into bankruptcy while most of its money
is spent on asbestos lawyers and expert withesses.
[***763] | would consequently find substantial
compliance with the majority’s third condition.

Because | believe that all three of the majority's
conditicns are satisfied, and because | see no fatal
conceplual difficulty, [™119] | would uphold the
determination, made by the District Court and affirmed
by the Court of Appeals, that the insurance policies
[alomg with Fibreboard's net value) amount to a classic
limited fund, within the scope of Rule 23{BIf1){B).

Pefitioners raise additional issues, which the majority
does not reach. | believe that respondents would likely
pravail ware the Court to reach those issues. That s
why | dissent. But, as the Court does not reach those
issuas, | need not decide the questions definitively.

In same instances, my belief that respondents would
likely prevail reflecis my reluctance to second-guess a
court of appeals that has affirmed a district court's fact-
and circumsiance-specific findings. See supra, at 4; cf.
Amchem Products, Inc. v. Windsor, 321 U.5. 291, 629-
630 138 L Ed 2d BB3 {17 5 Ci 2231 (1987)
(BREYER., J., concurring in part and dissenting in part).
That reluctance appliss to those of petitioners’ further
claims that, in effect. atlack the District Court's
conclusions related to: (1) the finding under Rule
£Xal(g) that there are "guestions of law and fact
common to the class.” see App. to Pet. for Cert. 480a;
sea generally Amchem, supra, st 634-636 (BREYER, J.,
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[***120] concurring in part and dissenting in part). (2)
the finding under Ruwe 237al(3) that claims of the
representative parbies are "lypical” of the claims of the
class, sea App. ["BB4] o Pel for Cert. 480a-281a; (3)
the adequacy of "notice” o class members pursuant to
Ruwe 23e) and the Due Process Clause, see id. at
511a; see generally Amchem. supra, a8l &40-541
(BREYER, J., concurring in part and dissenting in part);
and {4) the standing-related requirement that each class
member have a good-faith basis under state law for
claiming damages for some form of injury-in-fact (even i
only for fear of cancer or medical monitoring), see App.
to Pat. for Carl. 252a; cf, a.g. Coowver v. Painless
Parker, Denfigt, 105 Cal, App. 110, 286 P. 1048 {1930).

In other instances, my belief reflects my conclusion that
class certification here rests upon the presence of what
is close to a fraditional limited fund. And | doubt that
pefitioners’ additional arguments that certification
violales, for example, the Rules Enabling Act, the
Bankruptey Act. the Seventh Amendment, and the Due
Process Clause, are aimed at or would prevail against a
traditional limited fund (e.g., “trust [***121] assets, a
bank account, insurance procoeds. company asselsina
liquidation sale, proceeds of a ship sale in a maritime
accident suit,” ante, at 1516 (internal quotation marks
and citations omitted)). Cf. In re Azbestos Litigation, 90
F.3d at 986 (noting thal Phillips Petroleum Co, v. Shulls,
472 LIS 797 BE L Ed 2d 628 103 5 Cf 2963 (1985),
invalved a class cerified [™2333] under the equivalent
of Rwe 2237(bI{3), not a limited fund case under Rule
23(b)(1){B)). Regardless, | nead not decide these latler
issues definitively now, and | leave them for another
day. With that caveat, | respectfully dissent,
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Opinion

[*227] DENNIS JACOBS, Circuit Judge:

This antitrust class action was brought on behalf of
approximately 12 million merchants against Visa U.S.A.
Inc. ("Visa") and MasterCard Internaticnal Incorporated
("MasterCard™), which are the bwo largest credit card
issuing networks in the United States, as well as against
vanous issuing and acquiring banks (collactively with
Visa and MasterCard, the “defendants”), alleging a
conspiracy in violation of Section 7 of the Sharman Act.
After nearly ten years of liigation, the parties agreed to
a saltlement thal releazed all claims in exchange for
disparate [*6] relief for each of two classes. up to
$7.25 billion would go to an opt-out class, and a non-
opt-out class would get injuncltive relief. The district
court cerdified these two setlement-only classes, and
approvaed the setlement as fair and reasonable. On this
appeal, numerous cbjectors and opt-out plaintiffs argue
that this class action was improperly cerlified and that
the settlement was unreasonable and inadeguate. Ve
conclude that the class plaintiffs were inadeguately
represented in violation of Rule 23falid) and the Due
Frocess Clause. Accordingly, we wvacate the district
court's cerification of this class action and reverse the
approval of the settlement.

BACKGROUND

Delailed information about how the credit card industry
operates is sel out in ["228] the district court opinicn
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approving the seftlement in this case, [n_re Paymen!
Card Interchange Fee and Merchant Discount Antitrust
Litig, ("Payment Card 17, 986 F, Supp, 2d 207, 214-15
(E.DNY, 2013, and in our previous opinions dealing
with past anlitrust lawsuits against Visa and
MasterCard, Wal-Mart Stores, Inc. v. Visa USA, Inc,
226 F 3d 88 101-02 (2d Cir, 2003); United Slafes v
Visa U.S.A., Inc, 344 F.3d 229, 234-37 (2d Cir. 2003},
in_re Viza CheckMasterMonmey Anfitrust Lilig. ["Visa
saction of the opinion laye out only the facts and
procedural history needed fo explain our analysis and
result

In general terms, a Visa or MasterCard [*7] credit card
transaction s processed as follows: the customer
presents a credit card to pay for goods or services to tha
merchant; the merchant relays the ftransaction
information to the acquinng bank: the acquinng bank
processes the information and relays it to the network
{hera, Visa or MasterCard), the network relays the
information to the issuing bank: if the issuing bank
approves the transaction, that approval is relayed to the
acquiring bank, which then relays it to the merchant. If
the fransaction 15 approved, the merchant receives the
purchase price minus two fees: the “interchange fee™
that the issuing bank charged the acguiring bank and
the “merchant discount fee” that the acquiring bank
charged the merchani

In & given transaction, the interchange fee that the
acquiring bank pays {(and i in twrn paid by the
merchant) varies depending on the credit card network
and the type of credit card. Thus, the Amerncan Express
credit-card  network generally charges a  higher
interchange fee than the Visa or MasterCard networks.
And Visa and MasterCard have different product levels
within their credit card portfolios, such as cards that give
consumers generous rewards, and  typically
charge [**8] a higher interchange fee than cards that
offer few rewards or none. The diference in interchange
fee between American Express and Visa or MasterCard
is one at the brand level, while the difference between,
e.q.. 8 rewards card from Visa and a no-rewards card
from Visa is one at the product leval,

Plaintiffs are all merchants who accept Visa- and
MasterCard-branded credit cards and are therefore
bound by the issuers’ network rules. Plaintiffs challenge
as anfi-compelitive several of the following network
rules [which are effectively entical as between Visa
and MasterCard). The “default interchange” fee applies
to every transacton on the network (unless the

merchant and issuing bank have entered into a separate
agreament). The “honor-all-cards® rule reguires
merchants to accept all Visa or MasterCard credit cards
if thay accept any of them, regardless of the differences
in interchange fees. Multiple rules prohibit merchanis
from influencing customers to use one type of payment
over another, such as cash rather than credit, or a credit
card with a lower interchange fee. These “anti-steering™
rules include the “no-surcharge”™ and “no-discount” rubas,
which prohibit merchants from charging [**9] different
prices at the point of sale depending on the means of
payment.

Plaintiffs allege that these Visa and MasterCard network
rubes, working in tandem, allow the issuing banks to
impose an arificially inflated interchange fee that
merchants have [ite choice but t© acceplt. The
argument is that the honor-all-cards rule forces
merchants to accept all Visa and MasterCard credit
cards (few merchants cam afford to accept none of
them); the anti-steering rules prohibit them frem nudging
consumers toward cheaper forms of payment. the
issuing banks are thus free to set interchange fees at a
supra- [*229] compefliive rate; and that rate is
effectively locked in via the default interchange fee
because the issuing banks have little incentive to
deviate from # unless a given merchant is huge enowgh
to have substantial bargaining power.

The first consolidated complaint in this action was filed
im 2008, Developments since then have altered the
credit card industry in important ways. Both Visa and
MasterCard conducted initial public offerings that
converded each from a consortium of competitor banks
into an independent, publicly traded company. The
"Durbin Amendment” to the Dodd-Frank Wall Street
Reform and Consumer [*10] Protection Act of 2010
limited the interchange fee that issuing banks could
charge for debit card purchases, and allowed marchanis
to discount debit card purchases relative to credit card
purchases. Finally, pursuant o a consent decree with
the Department of Justice in 2011, Visa and MasterCard
agread to permit merchants to discount transactions to
steer consumers away from credit cards use. Mone of
these developments affected the honor-all-cards or no-
surcharging rules, or the existence of a default
interchange fes,

Maobwithstanding these pro-mearchant industry
developments, the plaintifis pressed on. Discovery
included more than 400 deposiions, 17 expert reports,
32 days of exper deposiion testimony, and the
production of over B0 million pages of documents. The
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parties fully briefed a motion for class cerdification, a
motion 1o dismiss supplemantal complaints, and cross-
mations for summary judgment. Beginning in 2008, the
parties  participated In  concurrent  satflement
negotiations assisted by well-respected mediators. At
the end of 2011, the district judge and the magistrate
judge participated in the parties' discussions with the
mediators, In Octobar 2012, after several more
marathon [**11] negotiations with the mediators
(including one more with the distnet court and
magistrate judges), the parties executed the Sattlement
Agreement, The distnet court granted preliminary
approval of the proposed settlement on Movember 27,
212, and final approval on December 13, 2013,
Payment Card [, 986 F. Supp. 2d at 213, 217.

The Settlement Agreament divides the plaintiffs into two
Classes. one - the Rule 23{b)3) class - covers
merchanis that accepted Visa andior MasterCard from
January 1, 2004 to Movember 28, 2012; the other - the
Rule 23(b}2) class - covers merchants that accepted
{or will accept) Visa andior MasterCard from Movember
28, 2012 onwards forever. The former class would be
aeligible to receive up to 57.25 bilion in monetary relief;
the latter would ge! injunctive relief in the form of
changes to Visa's and MasterCards network rules.
Because of the difference between Ruwe 23(b)(3) and
Fule 23(bN2), members of the first class (which
receives money damages in the setiement) could opt
out, but mambers of the second, forward-looking class
(which receives only injunctive relief) could nat.

The most consequential relief afforded the (bH2) class
was the ability to surcharge Visa- and MasterCard-
branded credit cards at both the brand and product
levels. That is, a [**12] merchant could increase the
price of a good at the point of sale if a consumer
presents (for example) a Visa card instead of cash, or a
Visa rewards card instead of a Visa card that yields no
rewards, The incremental value and utility of this relief is
limited, however, because many states, including Mew
York, California, and Texas, prohibit surcharging as a
matter of state law. Soe 8.9, Expressions Hair Design
¥, Schneiderman, 808 F 3d 118 127 (2d Cir. 2015)
(upholding the MNew York ban on credit-card
surcharges); Rowsel [F230] v, Peffighn, 816 F.3d 73
80 (5th Cir. 2016) (upholding the Texas ban on credit-
card surcharges). But see Dana’s RE. Supply v
Aftomney Gen., Flonda, 807 F.3d 1232, 1249 (11th Cir,
20151 (striking down Florida ban on  credit-card
surcharges). Moreover, under the most-favored-nation
clause included in the Seftlement Agreement,
merchants that accept Amerncan Express cannat avail

themselves of the surcharging relief because American
Exprass efectively prohibits surcharging, and the
Setlement Agreement permits surcharging for Visa or
MasterCard only if the merchant also surcharges for use
of cards issued by compefitors such as American
Exprass,

Visa and MasterCard also agreed to modify their
nebwork mules fo reflect that they will: negotiate
interchange fees with groups of merchants in good faith,
lock-in the benefis of the Durbin Amendment and
Department of Justice consent decree, and permit a
merchant that [*™13] operates muliple businesses
under different names or banners to accept Visa or
MasterCard at fewer than all of its businesses,

The Settlement Agreement provides that all of the
injunctive relief will terminate on July 20, 2021.

In return, the plaintiffs are bound by a release that
waives any claims they would have against the
defendants for: all of the conduct challenged in the
operative complaint, all other policies and practices
(concerning credit card transactions) that were in place
as of Movember 27, 2012, and any substantially similar
praclices they adopt in the future. While the injunclive
ralief for the (b)(2) class will expire an July 20, 2021, this
release has no end date. it operates in perpetuity,
provided only that Visa and MasterCard keep in place
the several rules that were modified by the injunctive
relief provided to the (B)(2) class (including, inter alia,
permitting merchanis to surcharge), or impose rules that
are substantially similar to the modified rules, That is,
after July 20, 2021, for as long as Viza and MasterCard
elect to leave in place their nebyvork rules as modified by
the Settlement Agreement or adopt rules substantially
similar thereto, the defendanis [*14] continue to enjoy
the benafit of the release as to all claims the plaintiffs
potentially had against the defendants for any of the
network rules existing as of Movember 27, 2012,

if, after July 20, 2021, the Visa or MasterCard networks
rules are changed such that they are no longer
substantially similar to their form as modified by the
Sotterment Agreement, then merchants are freed from
the release as to claims arising out of that new network
rule - but only as to such claims. For example, if Visa or
MasterCard reverl to their pre-Settlement Agreement
rules by forbidding merchants from surcharging, then
the release will not bar future merchants included in the
(bH2) class from bringing antitrust claims ansing out of
the prohibition on surcharging; but the rest of release
would remain in effect, so that a sut by the future
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plaintiff could not challenge any of the unchanged
network rules, such as the honor-all-cards rule or
imposition of defaull interchange fees. In sum,
regardless what Visa or MasterCard do with their
nebwork rules after July 20, 2021, no merchant will ever
be permitted to bring claims arising out of the network
rules that are wnaffected by this Setilement
Agreement, [**15] including most importantly, the
honor-all-cards rule or existence of default interchange
fees,

Appellants, including those that opted out from the (b)(3)
class and objecied to the (b)2) class, argue that the
(bM2) class was improperly cerified and that the
satlermant was inadequate and unreasonable.

[*231] DISCUSSION

Certification of a class is reviewed for abuse of
discration, i.e., whether the decision (i) rests on a legal
error or clearly erroneous factual finding, or (i) falls
oulside the range of permissible decisions. 7 re Literary
Works in Elec. Dalgbases Copynght Litig, (“Literary
Works'), 654 F.3d 242, 249 (2d Cir. 2011). The district
court's factual findings are reviewed for clear error, ifs
conclusions of law are reviewed de nove. Chamon v
Wiener, 731 F.3d 241, 247 {2d Cir, 2013).

Class aclions are an exception to the rule that enly the
named parties conduct and are bound by Itigation. See
Hansberry v, Lee, 311 US, 32 40-41, 81 & Cf 115, 85
L Ed 22 (1940). "In order to justify a departure from
that rule, a class ropresentative must be part of the
class and possess the same interest and suffer the
same injury as the class members.” Wal-Mart v Dukes,
564 U S, 338 131 5 Ct 2541, 2550 180 L Ed 2d 374
(2011) (internal quotation marks and citations omitted).
That principle is secured by Ruwle 23/alid) and the Due
Process Clause. Rule 237a)i4), which reguires that “the
representative parties . . . faidy and adequately protect
the interests [18] of the class” “serves to uncover
conflicts of interest between named parties and the
class they seek to represent” as well as the
“competency and conflicts of class counsel” Amchem
Prods,, inc. v. Windsor, 521 U.S. 591, 625 626 n.20,
117 5 Ct 2231, 138 L Ed. 2d 689 (1997). "[Tihe Due
Process Clause of course requires that the named
plaintiff at all times adequately represent the interasts of
the absent class members.” Phillips Pelfroleum Co v
Shutts, 472 U.5. 797, 812, 105 5. Ct. 29635 86 L. Ed. 2d
28 (1985), Class aclions and settlements that do not
comply with Rule 23(a)id) and the Due Process Clause

cannat be sustained.

We conclude that class members of the (b){2) class
ware inadequately represented in viclation of both Rule
adalfd] and the Duve Process Clause. Procedural
deficiencies produced substantive shortcomings in this
class action and the settlement. As a result, this class
action was improperly certified and the setflement was
unreasonable and inadequate.

Under Rwe 23(alid), "aldequacy B twofold: the
proposed class representative must have an interest in
vigorously pursuing the claims of the class, and must
have no interests antagonistic o the interests of other
class members.” Denney v. Deufsche Bank AG, 443
F.ad 253 268 (2d Cir. 2008); see also Robinson v.
Metro-North Commuter R.R. Co., 267 F 3d 147, 170 (2d
Cir, 2007} ("Two factors generally inform whether class
representatives satisfy the Ruwle 23(a)(4) reguirement:
1) abzence of conflict and (2) assurance of vigorous
prosecution,™) To assure vigorous prosecution, courts
consider whather the class representative has adequate
imcentive o pursue [*17] the class's claim, and
whethar some difference between the class
representative and some class members  might
undermine that incentive. & af 177, Te awvosd
anfagonistic interests, any "fundamental® conflict that
goes “to the very heart of the litigation,” Charron, 731
F.ad al 243-50 (intermal citalions omitted), must be
addressed with a “structural assurance of fair and
adequate reprosentation for the diverse groups and
individuals® among the plaintiffs, Amchem, 521 U.5. at
527, One commen structural protection is division of the
class intp “homogenous subclasses under Rule
23elf4lfB], with separata representation to eliminate
conflicting interests of counsel™ Oriz v, Fibreboard
Corp., 327 U.S. 813 836, 119 5. Ct 2295 144 L Ed.
2o T15 (1999),

[F232] "Adequacy must be determined independently
of the general faimess review of the settlement; the fact
that the settlerment may have overall benefits for all
class members is not the “focus’ in ‘the determination
whether proposed classes are sufficiently cohesive to
warrant adjudication.” Deaney, 443 F 3d af 268 (quoting
Ortiz, 527 LS. at 838). The focus of the Rule 23(a}
imguiry remains on "inequity and potential ineguity at the
precertification stage.” Ortiz, 327 ULS. at 838. So when
(as here) the district cour certifies the class at the same
time it approves a setlement, the requirements of Rule
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23(a) "demand undiluted, even heightened, attention,™
Amchem, 521 U.S. at 620.

A

The Supreme Court wrote the [**18] ground rules for
adequate representation in the settlement-only class
context in Amchem and Ortiz, two asbestos cases. Qur
recant decision in Literary Works contributed a gloss on
the subject.

The single-class proposed settlement in Amchem
polentially encompaszed milions of plaintffs who had
been exposed to asbestos, without distinction between
those who had already manifested asbestos-related
injuries and soughl “genercus immediate payments,”
and those who had not manifested injury and sought "an
ample, inflation-protected fund for the future.” Amchem,
521 U5, at 626, A single class representative could not
adequately represent both interests. The two subgroups
had "competing interests in the distribution of a
satilement whose terms reflected 'essential allocation
decisions designed to confine compensation and to limit
defendants’ Kability.™ Literary Works, 634 F.3d at 250
[quoting Amchem, 327 US at §27). The antagonistic
interests were 50 proncunced. on an izsue 20 crucial,
that the seltlement required a "structural assurance of
fair and adequate representation for the diverse groups
and individuals.” Amchem, 521 U S, af 627,

Two years later, the Supreme Court again considered a
setlement-only class action that joined present and
future claimants n a singke class, and
emphasized: [**19] it is obvious after Amchem that a
class divided bebwveon holders of present and fulure
claims ... requires division into homogenous subclasses
under Rule 23(cl(4)(B), with separate represantation to
eliminate conflicting interests of counsel.” Oriz, 3527
L5 al 836 A second fatal defickency in the Ortiz
setlement was that all present claimants were treated
equally, notwithstanding that some had claims that wara
maore valuable. "It is no answer to say ... that these
conflicts may be ignored because the sattlement makes
no disparate allocation of resources as between the
conflicting classes” for the “very decision to treat them
all the same is itself an allocation decision with resulis
almost certainly different from the results that [the
disparate claimanis] would have chosen.” /g al 857,
These fault lines between present and future plaintiffs,
and among plaintiffs with differently valued claims, wera
s0 fundamental that they required “structural protection™
in the form of subclasses with separate counsal. |d.

Literary Works contained the same “ingredients of
conflict identified in Amchem and Omiz.” Literary Works,
654 F 3d at 2531, The setlement divided class claims
inte three categories, capped defendants’ overall liabality
at 318 million, and used a formula [*20] for splitting
this amount. The setlement was less generous to the
third category, and required the holders of those claims
to exclusively bear the risk of over-subscription, ie.,
thair recovery alome [*233] would be reduced to bring
the total payout down to 3518 million. The class
representatives of the single class included individuals
with claims in each category. nevertheless, we held that
(at a minimum} class members with claims only in the
third category required separate representation because
their interests were antagonistc to the others on a
matier of critical importance — how the money would be
distributed. (d. at 254.

Since some named representatives held claims across
all three categories, the class did not encompass
mutually exclusive groups as in Amchem; still, each
impermissibly "served generally as representative for
the whole, not for a separate constituency.” Id. af 251
(quoting Amchem, 321 U5  af 627). Class
representatives with claims in all three categones
naturally would want to maximize their overall recovery
regardless of allotment across categones, whereas
class membears with claims only in the third category
wiould want to maximize the compensation for that
category in particular. A great risk thus arcse [*21] that
class representatives would sell out the third category of
claims for terms that would tilt toward the others, As it
transpired, the resulting selfement awarded the third
category less, and taxed that lesser recovery with all the
risk that claim would exceed the liability cap.

We did not conclude that the third category’s “inferior
recovery [wlas determinative evidence of inadequate
representation.” /d_al 233 The claims in third category
were objectively the weakest. "The problem, of course,
[wals that wa hald] no basis for assessing whather the
discount applied to Category C's recovery appropriately
raflectjed] that weakness " |d. We could not know the
right walue of the calegory C claims “without
independent counsal pressing its most compelling
case.” |d, While the setifemnent "was the preduct of an
intense, protected, adversarial mediation, involving
multiple pariies." including “highly respected and
capable” mediators and associational plaintiffs, these
features of the negotiation could not “compensate for
the absence of independent representation” because
there could be no assurance that anyone “advanced the
strongest arguments in favor” of the disfavered claims.



Page T of 13

827 F.3d 223, "233; 2016 U.5. App. LEXIS 12047, =21

id. _at 252.53. The eventual settlement proved that
Tolnly the [*22] creation of subclasses, and the
advocacy of an attormey representing each subclass,
can ensure that the interests of that parbcular subgroup
are in fact adeguately represented.” /d_af 252, Divided
leyalties are rarely divided down the middle.

Like the seltlemenl-only classes in Amchem, Oz, and
Literary Works, the unitary representation of thesa
plaintiffs was inadequate. Class representatives had
interests antagonistic t© those of some of the class
members they were representing. The fault lines were
glaring as to matters of fundamental importance. Such
conflicis and absence of incentive required a sufficient
“structural assurance of far and adequate
representation.” Amchem, 321 U5 at 627, but none
was provided.

The conflict is clear between merchants of the (b)3)
class, which are pursuing solely monetary relief, and
merchants in the (b){2) class, defined as those seeking
only injunctive relief. The former would want to
maximize cash compensation for past harm, and the
latter would want 1o maximize restraints on network
rules to prevent harm in the future. Amchem tells us that
such divergent interests require separate counsel when
it impacts the "essential allocation decisions” of
plaintiffs' compensation [*23] [*234] and defendants’
liabilty. Amchem, 527 U5 af 627. The Sattlement
Agreement does manifest tension on an “essantial
allocation decision™: merchants in the (b)3) class would
share in up to $7.25 billion of damages, while merchants
in the (bY2) clazs would enjoy the beneft of some
temporary changes to the defendants’ network rules.
The same counsal represented both the [b){3) and the
{bM2) classes. The class counsel and class
representatives who negotiated and entered into the
setlement Agreement were in the position lo trade
diminution of (b)(2) relief for increase of (BH3) relief,
However, "t is obvious after Amchem that a class
divided between holders of present and future claims ...
requires division info homogenous subclasses ... with
separate representation.” Ortiz, 527 U5, af 856,

Maoreover, many members of the (b){3) class have litlle
to no interest in the efficacy of the injunctive relief
because they no longer operate, or no longer accept
Viza or MasterCard, or have declining credit card sales.
By the same token, many members of the (bi2) class
have little to no interest in the size of the damages

award because they did not cperate or accept Visa or
MastarCard before Novermber 28, 2012, or have
grewing credit card [**24] sales. Unitary representation
of separate classes that claim distinel, competing, and
conflicting relief create unacceptable incentives for
counsal to frade benefits to one class for beneafits to the
other in order somehow to reach a settlement.

Class counsel siood to gain encrmously if they got the
deal done, The [(up to) 57.25 billion in relief for the (b)3)
class was the "largest-ever cash settlemant in an
anfitrust class acton.” Payment Cand |, 986 F, Supp. 2d
af 229, For their servicas, the district court granted class
counsel $544.8 million in fees, In_re Payment Card
Interchange Fee and Merchant Discount Antitrust Litig,
{"Payment Card II"), 891 F. Supp. 2d 437, 440 (EDN.Y
2014}, The district courd calculated these fees based on
a graduated percentage cut of the (b)3) class's
recovery, thus counsel got more money for each
additional dollar they secured for the (bH2) class. But
the district court's calculation of fees explicitly did not
rely on any benefit that would acerue to the (b)(2) class,
id, at 442 n.4, and class counsel did not even ask to be
compensated based on the size or significance of the
injunctive relief, |[d, The resulting dynamic is the same
as in Ortiz. Az the Supreme Court recognized in that
case; when "the polential for gigantic fees™ is
within [**25] counsel’s grasp for representaton of one
group of plaintiffs, but only if counsel resolves another
group of plaintiffs’ claims, a court cannot assume class
counsel adequately represented the latler group's
interests. Orfiz, 527 LS. at 852. We expressly do not
impugn  the motives or acts of class counsal
Monetheless, class counsel was charged with an
inequitable task.

The trouble with wunitary representation here s
exacerbated because the members of the worse-off
(B}2) class could not opt out. The (B)2) merchants are
stuck with this deal and this representation. We do not
decide whether providing these class members with opt
out rights would be a sufficient "structural assurance of
fair and adequate representation.” Amchem, 521 U.S. at
527, to overcome the lack of separate class counsel and
representative. Cf. \isa Check, 280 F.3d at 147 It is
enough to say that this fealure of the Setifement
Agreement compounded the problem.

One aspect of the GSettlement Agreement that
amphatically cannot remedy the inadequate
representation is the assistance of judges and
madiators in the [*235] bargaining process. True, "a
court-appointed medialor’s  involvement in pre-
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cerification seftlement negetiations helps to ensure that
the proceadings were free of collusion and undue [*28)
pressure.” D'Amale v, Deulsche Bank, 236 F3d 78 8BS
(2d Cir. 2001), But even “an intensa, protected,
adversarial mediation, involving multiple parties”™
including “highly respected and capable” mediators and
associational plaintiffs, does not “compensate for the
absence of independent representation.” Liferary Works,
G634 F 3d at 252-53. The mission of mediators is to bring
together the parties and interests that come to them. It
iz not their role o advance the strongest arguments in
favor of each subset of class members entitled to
saparate representation, or to voice the interests of a
group for which no one else is speaking.

Mor is the problem cured by the partial overap of
merchants who get cash as members of the (b}3) class
and become members of the (b)2) class as they
continue to accept Visa or MasterCard, The force of
Amchem and Oriz does not depend on the mutually
exclusivity of the classes; it was enough that the classes
did not perfectly overlap. We held as much in Literary
Works. reasoning that named plaintiffs with claims in
multiple subgroups cannot adequately represent the
interests of any one subgroup because their iIncentive is
to maximize their own total recovery, rather than the
recovery for any single subgroup. Amchem observed
that “where diferences [™27] among members of a
class are such that subclasses must be established, we
know of no authority that permits a court to approve a
settlernent ... on the basis of consents by members of a
unitary class, some of whom happen to be members of
the distinet subgroups.™ Amchem, 521 U S af 8§27
F2d 724, T42-43 {2d Cir_1902), modified on reh'g, 983
F.2d 7 {2d Cir. 1893]).

Moreover, whatever overlap presently exists is partial
and shrinking with time. As of the September 12, 2013
faimess hearing, class counsel reported that the class
was composed of about 12 million merchants. That
figure of course does not include merchants that have
come into being since then, or those that will come into
being in the future, all of whom will be members of only
the (b2} class. The membership of the (B){3) class, on
the other hand, is fixed and finite. Over time, the initial
overlap will be reduced, and the gap between the
interests of the (B)(3) and (b)(2) classes will continue to
widen,

Mone of this is to say that (b){3) and (b){2) classes
cannol be combined in a single case. or that (B){3) and
(b}2) classes necessarily and alwvays require separate

representation, Problems arise when the (b)(2) and
(B}3) classes do not have independent counsel, seak
distinct relief, have non-overlapping [**28] membership,
and (importantly) are certified as setlement-only. The
regquirements of Ruwle 23(a] are applied with added
solicitude in the setlement-only class context because
"the cerification of a mandatory settlement class
‘effectively concludes the proceeding save for the final
faimess hearing,’ and there is thus a heightened risk of
conflating the faimess requirements of Rule 23(e) waith
the independent requirement of ‘rigorous adherance to
those provisions of the Rule designed fto protect
absentess’ such as Rules 23(a) and (B)." Charron, 731
F.3d st 250 (quoting Orfiz, 527 U5 al 849). As in
Amcham, Oz, and Literary Works, setlements that ara
approved simulianeously with class cerfification are
especially vulnerable to conflicts of interest because the
imperatives of the settlement process, which come to
bear on the defendants, the class counsel, and ewen
[*238] the mediators and the court itself, can influence
the definition of the classes and the allocation of refief,
For this reason, we scrutinize such seftlements more
closaly,

Of course we have blessed multi-class settlements that
wera the product of unitary representation, but those
were entered inte affer class cerification. For example,
we approved a selilement negotiated by unitary counsal
in Charron [**28] . but before doing so, we "note[d] that
unlike the shuation in Amchem, Ortiz, and Literary
Works, the sefilement here was not being approved at
the szame tme that the class was being certified”
Charron, 721 F.3d af 230, Accordingly, we were mone
skeptical of allegations that subclass conflicts required
“[alil class settlements value some claims more highly
than others, based on their perceived merits, and strike
compromises based on probabilistic assessments,” id,,
but that observation has less force in the settlement-
only context, Charron also spoke of counsel trading one
claim for another (which may be permissible), in the
settlement-only class action, we are concerned that
counsel will trade the interests of one class for another
{which is not).

We have reason to think that thalt occurred here,
Structural defects in this class action created a
fundamental conflict between the (B3} and (b)2)
classes and sapped class counsal of the incentve to
zealously represent the lafter. Apparently, the only
unified interests served by herding these competing
claims inlo one class are the interests served by
settlernent: (i) the interest of class counsel in fees, and
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i1} the [**30] interest of defendants in a bundled group
of all possible claimants who can be precluded by a
single payment. This latter interest highlights the next
problem with the Settlemant Agreemanit.

n

This opinion already concludes that class plaintiffs were
inadequately represented. Accordingly. the sattlement
and release that resulted from this representation are
nullities. See Stephenson v. Dow Chem. Co., 273 F.3d
249 260 (2d Cir, 2001), affd in_part by an_equally
divided court and vacated in part. 539 U.S. 111, 123 5
Cf 2161, 156 L, Ed 2d 106 (2003} ("Res judicata
generally applies to bind absent class members except
where to do 3o would viclate due process” and “[djue
process requires adequate representaton at all hmes
throughout the [itigation.”). This outcome is confirmed by
the substance of the deal that was struck, Like the
Supreame Court in Amchem, we "examine a sattlement's
substance for evidence of prejudice to the interests of a
subset of plaintiffs™ when "assessing the adequacy of
representation.” Literary Works, 854 F 3d at 252, Here,
the bargain that was struck between relief and releasa
on behalf of absent class members is 50 unreasonable
that it evidences inadequate representation.

"It is farniliar doctrine of the federal courts that members
of a class not present as parties to the liigation may be
bound by the judgment [**31] where they are in fact
adequalely represenied by parties who are present”
consistent with "the reguirements of due process and
full faith and credit” Hansbemry, 311 U5 at 4243
{emphasis added); see also Slephenson, 273 F 3d af
2671 ("Parl of the dus process inguiry (and part of the
Rule 23{a) class cerfification requirements) involves
assessing adequacy of representation and intra-class
conflicis."). Similarly, "[pllaintiffs in a class action may
ralease claims that were or could have been pled n
exchange for settlernent relief”; but this authorty "is
limited by the ‘identical factual predicate’ and ‘adequacy
of representation’ [*237] doctrines.” Wal-Mart Sfores,
396 F3d af 106, "[Wlhere class plaintiffs have not
adequately represented the interests of class members,”
any “[c]laims arising from a shared set of facts will not
be precluded.” id._at 108.

A

Az discussed above, Literary Works concluded that
inadequate representation was demonsirated by the

refief afforded to a subset of the class. Similarly, the
releaze in Stephenson was itsell prool of inadequate
representation, wheras the release in Wal-Mart Stores
did not impugn the class’s representation. Considered
together, these cases illusirate when the fradecff
between relief and release as applied to a class
member can violate due process.

Literary Works held that [™32] class members with
claims in one of the categories were inadequately
represented not only because they did not receive
separate representation, but also because they sclely
bore the risk that the toflal amount claimed would
excesd a preset liability cap. We observed that this
feature of the seftlement could not be justified by the
relative weakness of those claims because thal fact was
already accounted for, Lilerany Works, 654 F.3d at 253
We could discern no reason for subjecting the single
category of claims 1o the whaole risk of ever-subscription;
nor could the settlement's proponents. [d, af 254, When
“one category [of class members are] targeted for
[worse freatment] withowt credible justification” it
“strongly suggests a lack of adequate representation for
those class members who hold only claims in this

categaory.” Id.

In Stephenson, we considered a collateral attack on a
class action that had established a seltlement fund for
individuals injured by exposure to Agent Orange. The
underying litigation provided compensation only for
those who discovered their injury before 1584, vet
releasad all future claims. Two individuals who fell within
the class definiion of individuals injured by Agent
Orange, but who learned of [**33] their injury affer
1994, challenged the release as applied to them.
Analogizing the case to Amchem and Oriz. we
concluded that the two individuals were inadeguately
represented in the prior litigation because the settiement
purported to resobve all future claims but “the satilement
fund was permitted to terminate in 1984" and “[njo
provision was made for post-1994 claimants.™
Stephenzon, 273 F 3d gt 280-61. The two challengers
could not have been adequately represented if their
class representative negoliated a settlement and
release that extinguished thair claims without affording
them any recovery. The result violated due process; the
plaintiffs could not be bound by the setflement release.
fd. &f 261.

A similar challenge was raised to the settemant release
in Wal-Mart Stores, which foreclosed all claims arising
from the same factual predicate as that alleged in the
complaint, Objectors argued that they were
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inadeguately represented because class
represantatives did not pursue certain claims as
vigoroushy as others, We rejected this basis for objection
because "adequate representation of a particular claim
is determined by the alignment of interests of class
members, not proof of vigorous pursuit of that claim.®
Wal-Mardt Stores, 396 F 3d af 113, Slephenson [*34]
was “not directly on point”™ because in the Agent Orange
settlernent (as in the Amchem and Ortiz setiements)
“future claims had not been considered separately from
claims invelving current injury” despite these two groups
having clearly divergent interests. /o af 110, The
objectors in Wal-Mart Stores did not allege divergent
interests; they had disagreements about which claims
ware most valuable and what relief ["238] was
adequate. Moreover, the settlement in Wal-Mar Stores
coverad only a past, finite pernod and did not preclude
future suits over conduct post-dating the settlement. |4,
Mo future claimants or clamms were coverad by the Wal-
Mart Stores soterment or release. Finally, every
claimant from the objecting groups benefitted from the
saterment. /o af 112,

Merchanis in the [(BN2) class that accept American
Express or operate in states that prohibit surcharging
gain no appreciable bernefit from the settlement, and
merchanis that begin business after July 20, 2021 gain
no benefit at all. In exchange, class counsel forced
these merchants to release virtually any claims they
would ever have against the defendants. Those class
members that effectively cannot surcharge and thosa
that begin operation after [**35] July 20, 2021 were
thus denied dus process.

Mo one disputes that the most valuable relielf the
Setlemnent Agreement secures for the (b} 2) class is the
ability i surcharge at the point of sale. To the extent
that the injunctive relief has any meaningful value, it
comes from surcharging, not frem the buying-group
provision, or the all-outlets provision, or the kocking-in of
the Durbin Amendment and DOJ consent decree. For
this reason, i is imperative that the (b){2) class in fact
benefit from the right to surcharge. But that relief is less
valuable for any merchant that operates in Mew York,
California, or Texas (among other states that ban
surcharging), or accepts American Express (whosa
nebwork rules prohibit surcharging and include a most-
favored nation clausze). Merchants in New York and
merchanis that accept American Express cam get no
advantage from the prncipal relief their counsal

bargained for them,

It may be argued that the claims of the (b){2) class are
weak and can command no benefit in settlement.
However, that argument would seem lo be foreclosed
because other members of the same class with the
same claims — those that do nol fake Amercan
Express and operate in  slates that permit
surcharging [*36] — derive a potentially substantial
benefit. There i no basis for this unegual infra-class
treatrent: the more valuable the right to surcharge (a
point the parties vigorously dispute), the more unfair the
treatment of merchants that cannot avail themsalves of
surcharging.

This is not a case of some plaintiffs forgoing settlement
relief. A significant proportion of merchants in the (b)(2)
class are either legally or commercially unable to obtain
incremeantal banafit from the primary relief negotiated for
them by their counsel, and class counsel knew at the
time the Sefilement Agresment was entered into that
this relief was virtually worthless to vast numbers of
class members. Alternative forms of relief might have
conferred a real and palpable benefit, such as remedies
that affected the default interchange fee or honor-all-
cards rule. This is not @ matter of certain merchanis
(g.g., those based in Mew York and those that accept
American Express) arguing that class counsel did not
bargain for their preferred form of relief, did not press
carain claims more forcefully, or did not seek certain
changes to the nebwork rule books more zealously, This
i% a matter of class counsel trading the [*37] claims of
many merchanis for relief they cannat use: they actually
racaived nothing.

Another fault line within the (B)(2) class runs between
merchants that will have accepted Visa or MasterCard
before July 20, 2021, and those that will come into being
thereafter. The former are at least guaranteed some
form of relief, while the [*239] latter are at the mercy of
the defendants to receive refief because the Setifement
Agreement explicitly states that the defendants’
obligation to provide any injunctive relief terminates on
July 20, 2021, Like the servicemen with latent injury in
stephensen, the post-July 20, 2021 merchantz are
future claimants who had their claims settied for nothing,
Thera iz no evidence to suggest that merchanis
cperating after July 20, 2021 would have weaker claims
than those operating before July 20, 2021; yet, the
Settlernent Agreement consigns the former to an
unambiguously inferior position, As in Literary Works,
wi conclude that such arbitrary harsher treatment of
class members is indicative of inadequate
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representation,

Merchants that cannot surcharge, and those that open
their doors after July 20, 2021, are also bound to an
exceptionally broad release. The Settlement [**38]
Agreament releases virtually any claim that (b)(2) class
members would have had against the defendants for
any of tha defendants’ thousands of netwark rules. And
unlike the relief, which expires en July 20, 2021, the
release operates indefinitely. Therefore, after July 20,
2021, the [(bH2) class remains bound to the release but
is guaranieed nothing. This release permanently
immunizes the defendants from any claims that any
plaintiff may have now, or will have in the future, that
arise out of e.g. the honor-all-cards and default
interchange rules. Even if the defendants revert back to
all their pre-Sefilement Agreement praclices, the
release continues lo preclude any claim based on any
rule that was not altered by the Settlement Agreament.
The defendants never have to wormry about fulure
antitrust litigation based on their honor-all-cards rules
and their defaull interchange rules.

That is because the only claims that merchants post-
July 20, 2021 may have are ones relating to those
nebwork rules that are explicitly changed by the
injunctive relief in the Settlement Agreement. Those
claims will become actionable only i the defendants
elect to rever o thewr pre-Settlement Agreement [**33]
rules. Of course, it remains to be seen how much the
mandated rules will cost the defendanis or benefit the
merchants, bul either way, the defendants win. If the
defendanis see that permitting surcharging had littke
effact on their business, they can decide to maintain the
rules changes provided for in the injunclive relief so that
only merchants that do not accept American Express
and do not operate in states like New York, California,
and Texas will be able to avail themselves of that limited
reliaf. On the other hand, if the defendants obsenve that
surcharging tock a significant toll on their business, they
can ravert to prohibiing surcharging and exposa
themselves to lawsuits that are imited to challenging the
surcharging ban. In all events, marchanis that cannot
surcharge receive valueless relief while releasing a host
of claims of unknown value.

This bargain is particularly unreasonable for merchants
that begin accepling Visa or MasterCard after July 20,
2021, They will be deemed to have released all of their
claims peraining to a whole book of rules, including
(perhaps most importantly) the honor-all-cards and
default interchange rules, and in return have the chance
that the [*40] defendants will permit surcharging. In

substance and effect, merchants operating after July 20,
2021 give up claims of potential value and recaive
nothing that they would not otherwise have gofien.
Since there was no independent represantation
vigorously asserling these merchants' interesis, we
have no way lo ascertain the wvalue of the claims
forgone. See Literary Works, 634 F 3d af 253

[*240] In sum, this release has much in commaon with

the releases in Stephenson, Amchem, and Odiz, Like
those, this release applies to future claims and
claimants, and disadvantaged class members are
bound to it. The Setlement Agreament waives any
claim amy (b)(2) merchant would have against any
defendant arising out of any of the current network
rules, or those imposed in the fulure that are
substantially similar therete., The (B)2) class had mo
notice and no opportunity to opt out of this deal (At
least the authors in Literary Works could opt out from
their inadequate representation.) This Setttement
Agreement is also distinguishable from releases that
have passed musier. For example, the satttement
release in Wal-Mart Stores (another merchant class
action against Visa and MasterCard) did not bind future
claimants and did nol preclude [*41] new suits for
simitar conduct in the future. Wal-Mart Stores, 386 F 3d
gt 110,113, And our approval of the Chamon setifement
ralease axplicitly distinguished it frem those in Amchem,
Qriiz, and Literary Works on the ground that it did not
extinguish claims other than those that were the subject
of relief in the settlement. Chaman, 731 F 3d af 252,

Merchants that cannof surcharge (by reason of stale law
or rules of American Express) and those that begin
operating after July 20, 2021 suffer an unreasonable
tradeoff between relief and release that demonstrates
their representation did not comply with due process.
We of course acknowledge that “[bjroad class action
settlements are common, since defendants and their
cohorts would ctherwise face nearly limittess liability
from related lawsuils in jurisdictons throughouwt the
country.” Wal-Mart Stores, 396 F3d af 106, And it is
true that “[pjarties often reach broad settlement
agregments encompassing claims not presented in the
complaint in order to achieve comprehensive setifement
of class aclions, particulary when a defendant's ability
to limit his future liability is an important factor in his
willingnass to setle.” Literary Works, 634 F 3d af 247-
45, But the benefits of litigation peace do not cubtweigh
clazszs members’ due process right to  adegquate
representation,



Page 12 of 13

827 F.3d 223, "240; 2016 U.5. App. LEXIS 12047, **41

CONCLUSION [**42]

For the foregoing reasons, we vacale the district court's
carification of the class, reverse approval of the
setlement, and remand for further proceedings not
inconsistant with this opinion.

Concur by: LEVAL

Concur

LEVAL, Circuit Judge, concurming:

| concur in Judge Jacchs's thoughtful opinion. | write
separately, howewer, to note another, perhaps deeper,
problem with the settlement. Under its terms, one class
of Plaintiffs accepts substantial payments from the
Defendants, in return for which they compal Plaintiffs in
anather class, who receive no part of the Defendanis’
payments, o give up forever their potentially wvalid
claims, without ever having an opportunity to reject the
satlement by opling out of the class. Opinions of the
Supreme Court directly hold that this arrangement
violates the due process nghts of those compelled to
surrender their claims for money damages.

Representatives brought this class action on behalf of
approximately 12 milion merchants against Visa and
MasterCard, ableging that a number of the Defendanis’
practices violate the antitrust laws, and seeking both
damages for past injury and an injunction barring fulure
violations. Ewventually, the Defendants reached a
proposed seftlement [*43] with the Representatives.
The settlement provides that the Defendants would pay
approximately 37.25 billion to compensate merchants
for damages suffered up to November 28, 2012 (when
[*241] the district court granted preliminary approval of
the seftlement). The settlement also entails a
commitmeant by the Defendants, enforced by injuncticn,
to abandon some (not all) of their challenged practices
for nine years—until July 20, 2021. The Defendants
would be free after that date to resume the practices
they temporanly abandoned and would also be free
fram the oulsel to continue forever the challenged
practices they did nol agree to abandon. In retumn for
what the Defendants gave up. a class consisting of all
merchants that would ever in the future accept Visa and
MasterCard iz compelled to releasze forever the
Defendants from any and all claims for past or fulure
conduct (other than the conduct enjoined) that redate i
any way o any of Defendants’ practices that are alleged
or could have been alleged in the suit. While | do not

speculate on the merits of the Plaintiffs’ claims, the fact
that the Defendants were willing to pay 3725 billion,
apparently the largest anlitrust cash settlemeant in [*44]
history, suggests that the claims were nol entirely
devoid of merit.

What is particulardy troublesome is that the broad
release of the Defendants binds not only members of
the Plaintiff class who receive compensation as part of
the deal, but also binds in perpetuity, without cpportunity
to reject the settement, all merchants who in the future
will accept Visa and MasterCard, including those not yet
in axistence, who will never receive any part of the
maney. This is not a setlement; it is a confiscation. No
merchants operating from MNovember 28, 2012, until the
end of time will ever be allowed o sue the Defendants,
aither for damages or for an injunction, complaining of
any conduct [other than that enjoined) that could have
bean alleged in the present suit, The future merchants
are barred by the courl's adoplion of the terms of the
settlement from suing for relief from allegedly illegal
conduct, although they have no ability to elect not to be
bound by it. One class of Plaintifs receives money as
compensation for the Defendants’ arguable past
viglations, and in return gives up the future rights of
others. The Supreme Court has addressed such
circumstances and ruled that an adjudication [*43]
coming to this result is impermizssible.

In Phillips Petroleumn Co. v. Shutfs, 472 U.S. 797, 105 5.
Cf 2965, 86 L, Ed 2d 628 (1983), the Supreme Court
reasoned that a claim for money damages—a "chosze in
action™— iz "a consbitulionally recognized property
interast possessed by each of the plaintiffs” whose
claims are represented in a class action. /d_af 807, In
order for a court “to bind an absent plaintiff concerming a
claim for money damages or similar relief at law, it must
provide minimal procedural due process protection. . . .
[Due process requires at a minimum that an absent
plaintiff be provided with an opportunity to remove
himsall from the class . . . " [d_ar §71-12. That
opportunity was lacking here,

Following Shufts, the Courd unanimously held in Wal-
Mart Stores, Inc. v. Dukes 364 U.S 338 131 S Ct
eady 2557 180 L Ed 2d 374 (2011), that claims for
monetary relief cannot be certified under Rule 237B)(2),
as here, because of the possibility that “individual class
members’ compensalory-damages claims would be
precivded by litigation they had no power to hold
themselves apart from.” id. af 2559 (emphasis added).
Dukes did not invelve a settlement agreement, but that
does not make its precedent any less applicable to this
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Opinion by: ANDERSON

Opinion

[*1301] ANDERSON, Gircuit Judge:

In 1999, the United States District Court for the Maorthern
District of Alabama approved a mandatory, limited fund
class setttement, which resolved tens of thousands of
claims arising out of injuries allegedly caused by
defective silicone breast implants manufactured by
Inamed Corporation (Inamed”). Several years later, in
2006, Zuzanna Juris filed an individual action in
California state court against Inamed and Allergan, Inc.
("Allergan”}, Inamed's successor, alleging injuries
caused by her Inamed implants. The defendants
contended that Juris's lawsuit was barred because the
1999 class settlement [**3) resolved her claims; Juris
posited that she could avoid the settlements res
judicata effect on due process grounds, The district
court held that the class selflement precluded Juris from
prosecuting the California case. This is Juris's appeal.

For the reasons explained below, we affirm,
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|. BACKGROUND'

Well after the creation of silicone breast implants,
women implanted with them began claiming that leaking
gel was causing them various diseases. In 1992, the
Food and Drug Administration ("FDA") first banned the
use of silicone gel implants, and a flood of litigation
followed. The FDA relaxed the ban later that year to
permit the use of such implants for specified medical
proceduras. The number of lawsuits only increased
further, As a result, the Judicial Panel on Multidistrict
Litigation consolidated more than 21,000 cases against
various breast implant manufacturers for pretrial
proceedings and transferred them t©  District
[**4] Judge Zam Pginter in the Northern District of
Alabama.?

See In re Siicone Gel Breast Implants Prods. Liab.
Litig,, 793 F. Supp. 1098 (JP.M.L 1992); In re Silicone
Breast Implants Prods. Liab. Litig.. MDL 926, 2:92-cv-
10000 (M.D. Ala.). The transfer included all pending
federal lawsuits against Inamed regarding allegedly
defective implants.

[*1302]) A. Inamed's Pre-Settlement Financial
Condition

In 1881, women with Inamed breast implanis began
filing individual suts against Inamed and its
subsidiaries. The litigation ballooned. At one point, more
than 15,000 lawsuits were pending against Inamed
across the country. Breast implant litigation forced the
company to divert substantial capital to funding defense
efforts. In 1984, in an attempt to stem the tide, Inamed
and the plaintiffs’ settlement committee negotiated a
global setlement agreement, which would have
required Inamed to pay $1 million per year for twenty-
five vears. Anticipating approval [™5] of that proposal,
Inamed booked the 325 million annuity as a contingent
llability in the amount of 39.2 million (the present valua
of twenty-five annual payments of 31 million). Inamed

"The destnct cowdl showld be commended for the
comprehensive namative in which i1 sel forth this case’s
complex procedural and faciual history. Throughout Part |4
through E, we borrow in large part from the findings of fact in
e dastrict courl's memorandum apinion,

“Troubded by allegations of forum shopping, libgation
sirategies, and underlying maotives, the multdistrict panel
rejected the forum preferences of both sides and
independently assigned the case to Judge Pointer in ght of
his expenence and reputalon.

sought to cerlify a limited fund settlement class purswant
te Faderal Rule of Civil Procedure 23(b)(1)(B) in an
effort to secure a mandatory, global resclution of all
present and fulure claims. The plaintiffs’ settfement
committes retained Ermst & Young to review Inamed's
financas and determine whether imited fund treatment
was approprigte. Emst & Younmg issued a report
confiming Inamed's claims that its liabilities, both
oporational and litigation-related. dwarfed iis assets.
Counsel for the plaintiffs did not dispute this. However,
they questionad whather the 59.2 million prezent value
contribution was prudent considenng Inamed's potential
future eamings. Dizagresment vielded further
negotiations, and the possibility of a global settlement
languished.

Responding to itz growing financial troubles, In 1996,
Inamed approached a high risk investment group and
raised 335 million through the private placement of
senior secured convertible notes. The notes were senior
to all claims, including operational [**8] liabilities and
tort claims, and were secured by interests in
substantially all of Inamed's assets, Pursuant to the
terms of the offering, Inamed deposited 515 millicn in
escrow for the sole purpose of financing a nen-opt-out
class sefffermant i approved before January 23, 1997,
That temporal condition was not met. Inamed returned
the 515 milion o the noleholders in exchange for
warrants to purchase Inamed common stock in the
avent a mandatory class sefflerment was later approved.
Inamed quickly exhausied the balance, 320 million,
which provided necessary cash to stay in business and
cover expenditures related to inventory, payments to
vendors, and other operational itemis.

In January of 1987, Inamed secured an additional $6.2
million through ancther private debt placement. All
proceeds weara immediately applied towards day-to-day
oporational expenses and paymenis against past-due
income tax liabilies, Around this tme, Inamed defaulted
on its repayment obligations under the senior secured
notes and its stock price dropped. The company
continued to explore options for raising working capital.
However, between the senior secured noteholders
exercising their velo authonty over Inamed's [™7T)] ability
to raise capital through eguity offerings and, more
generally, the unavailability of commercially reasonable
lending opportunities given the company's dire financial
predicament, Inamed’s only option was t© borrow
approximately 310 million from an entity associated with
its former chairman.

Throughout the 1980s, each audit letter prepared by
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final approval "uponm an evidentiary showing, to this
Court's satisfaction, that a 'limited fund” or other
circumstances exist satisfying the criteria for mandatory
class certification under Rule 23, and that the proposed
settlement is in the best interests of the class and
should be approved under Rule 23je)." District Court
crder, Docket Mo, 10 at 3. Subsequently. on October 7,
1998, Judge Painter entered Order 47. Among other
things, that order directed that notice be given to all
individuals potentially affected by the class seftlement.
In furnishing the nolice plan, Judge Peointer attempted to
approximate [*1Z]the level and quality of nolice
required by Rule 23(b)(3), even though the class was
provisionally certified under Rule 23(b)(1)(B).5

Judge Pointer firs! directed notice to be sent to
approximately 250,000 women registered with the MDL
926 claims office, estimating that 80,000 were potential
class members ®

He also direcled nolice to 28.000 attorneys known to
represent plaintiffs with breast implant-related claims
against Inamed. However, because not all Ilnamed
breast implant recipients were registered with the claims
office or represented by counsel, Judge Pointer ordered
that notice of the proposed settlement be published mn
various pericdicals. Judge Pointer approved the text of
the proposed nofice, and class counsel retained Hilsoft
Motifications to design the layout and select the
appropriate  publications. Motices of the proposed
sattlernent appeared in the October 28, 1998, edition of
USA Today and the October 30, [*13] 1998, edition of
Paople Magazine. Together, these publications reached

**For any class certified under Ruwle 23(b)(3). the cowrt must
direct 1o class members the best nolice thal is practicable
under the circumstances, including individual notice to all
mrmbers who can b dentfied through measonable effort”
Fed. R. Civ. P. 23(c){2)(B)

%ln 1984 in conneclion with the "Original Global Setlement.”
an extensive nobce campaign invited all women with breast
implanis to register with the MDOL %36 claims office. That
particular sedflement sowght to resolve claims against Inarmed
and vanous other manufacturers; as such, the 1884 notice
campaign resulled In seweral hundred thousand wormen
registering with the claims office, only a fraction of whom had
Inamed breast implants. Although the 1994 setilement
ultimatety fell apart, the pool of information collected remained
on file with the claims office. In 1999, Judge Pointer directed
ihat notice of the proposed Inamed class settlement be mailed
te &l indnaduals [**14] registered with the MDL 926 claims
office, except for those who clearly would not qualify as class
members of have any inlerest in parbeipating.

an estimated 26.641,000 females. In addition, Judge
Pointer approved another nolice that was placed in the
December 7, 1998, edition of Modem Healthcare
Magazine, a publication with a [*1305] total readership
of 76,482, The magazine posted the same notice on its
wabsite from Movember 23, 1998, through December 7,
1998, Fimally, Judge Pointer had notice of the proposed
settlement placed on the court-supervised website from
Cectober of 1958 through January of 18589,

Each of the above-described notices contained the
following details; The district court had preliminarily
carlified and approved a $31.5 milion mandatory class
settlement against Inamed; if approved, the class
sattlernent would extinguish all claims, filed or
otherwise, against Inamed in connection with implants
recaived prior t© Jume 1, 1993; certification and
seflement objeclions had to be postmarked by
Decamber 11, 1998; a copy of the proposed settfement
could be obtained for free; and a hearing on the
propriely of final class cerificaton and setflement
approval would be held on January 11, 1899, at the
federal courthouse in Birmingham, Alabama.

C. Cerification of the Inamed Seflement Class

On January 11, 1999, Judge Pointer held a hearing for
the purpose of considering class cerification and
approval of the sellement. The class’s negotiation
committee agreed with Judge Pointer that, to the extent
there was a conflict between current injury and future
imjury claimants, it was relevant only to the distribution
plan, There were no conflicts [**156] with respect to the
imitial decision as o whether to cerify a limited fund
class. More specifically, Judge Pointer explained that it
wiould be premature o consider potential conflicts or
proper distribution methods before he could be certain
that thera was, in fact, a settement fund with money to
distnibute. He believed it was in the best interest of all
members of the proposed class o secure the largest
fund possible, as soon as possible, and to bring that
fund under the contral of tha court.

Various concerns were presented at the hearing through
oral and written objections. Ameong the objections
presented were the following: (1) the settiement fund
was insufficient; (2) future claimants should be entitled
to opt out and reserve their legal rights; (3) the
sattlerment lacked a predefermined distribution plan; (4)
mandatory class members should nevertheless be given
a right to opt out under Phillips Petrolaum Co v. Shulls,
472 U5 797, 105 5 Cf 2965 85 L. Ed 2d 628 (1283);
(5} notice was inadequate as to future injury claimants,
(5} the seltlement would viclate the Rules Enabling Act;
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(7) the settlement would improperly side step
bankruptey; (8) Inamed was not a limited fund in Bght of
the slight [**18] economic tumaround the company
experianced after provisional approval of the mandatory
class settlement; (8) the district court should delay
consideration of the proposed class settlement in light of
the Supreme Court's pending decision in Oz w
Fibreboard Corp,, 527 U.5. 815, 119 5. Ct 2295 144 L
Ed _2d 715 [1933); and (10} the district court did not
have jurisdiction to enjoin parallel state court
proceadings.

After carefully considering these objections, on February
1, 1998, Judge Pointer entered Order 47A, certifying the
non-opl-out settlement class. Judge Pointer concluded
that the proposed class satished the threshaold
requirements for certification found in Rule 23(a).”

In doing so, he [*1308] found as follows: There were
tens of thousands of indwiduals in the Inamed
setlernent class, making joinder impracticable;
questions of fact and law common to the class existed,
including whather Inamed's breast implant products
were defeclive and unreasonably dangercus, and
whather the company’s conduct, level of knowledge, or
duly would give rise to hability, the class members had a
common interast in determining whather a limited fund
exisied, awvoiding that fund's diminishment through
bankruptey, and [™17] establishing equitable
procedures for ifs distribution; and the claims of the
class representatives were typical of the class in that
they assered the same types of factual and legal
liability theories generally asserted by the class
members. With respect to Rute 23/a)(4). Judge Pointer
noted that the "Representative Plaintiffs, who reflect the
full spectrum of breast implant claimants ranging from
claimants with no manifested injuries to claimants with
sanous linesses . . . will fairly and adequately protect
the interests of the Inamed Settlement Class.” District
Court order, Docket No. 53 at 3.

The clazs was cerified pursuant to Rule 237BIf1)(B),
which authorizes certification when “prosecuting

TRule 23a) provides that Tolne or more members of a class
may sue of be sued as representative parties on behalf of all
mEmbers only i1 (1) the class 15 0 numenous that joinder of all
members is impracticable; (2) there are guesbons of law or
fact comman o the class, (3) the claims of defenses of the
represeniative parties are typical of the claims or defenses of
the clazs: and (1) the representative pamies will Taely and
adequately profect the interests of the class." Fed, R. Civ. P.
23{a).

[**18] separate aclions by or against individual class
members would creals a rizsk of . . . adjudications waith
respect to individual class members that, as a practical
matter, would ba dispositive of the interests of the other
members not paries to the individual adjudications or
would substantially impair or impede their abilty to
protect their interests."®

Based on evidentiary submissions,”

Judge Pointer found that Inamed’s probable liability to
the class members from the implant litigation greatly
exceeded Inamed's limited financial resources,; that the
setltement fund made available by certification was
substantially greator than the amount. if any, that would
be available in the absence of certification; and that
Inamed constituted a "limited fund™ against which claims
are properly subject to cerdification under Rule
22BI1){B). Thus, Judge Pointer found that mandatory
cerlification was warranted because “conlinued
prozecution of separate actions by individual members
of the Inamed Settlement Class would create a risk of
adjudications with respect to individual |named
Setlerment Class members that would as a practical
matter be dispositive of the interests of the other Inamed
Class [*198] Settlerment members not parties to the
adjudications or substantially impair or impede their
ability to protect their interest.” District Court order,
Docket No. 59 at 3.

Judge Pointer certified the class even though Inamed
had exporienced a slight financial rebound following

"in confrast to class actions browght under subdivision
(B3}, in cases brought under subdivision (b)f1), Rule 23
does not provide for absent class members to receive notice
and to exclude themsehes fnom class membershep &5 a matier
of right. 11 is for this reason that such cases are ofien referred
1o & ‘mandalon’ class actions.™ Oz v Fibreboard Carp, 227
US 815 83 n13 1195 Ct 2295 2309 144 L Ed 2d 713
[(1555] {cihation omitied).

¥The parties submitted evidence regarding Inamed's financial
condition, inability to fully satisfy class members' claims, and
immanent Chapler T lLquidation. This evidence included a
declaration from Alan Jacobs, a partner at Emst & Young who
senved as a iinancial adwisor to the settlement class counsel
since 1984 a declarabon from Richard Babbit, Inamed's
President and CED, which allached recent SEC filings and
explained their significance; and a declaration from L. Richard
Rawis, Inamed's national coordmating  thal counsel IR
addiion, at the January 11, 1998 heanng. Judge Pointer
[**20] heard testimony from Jacobs, who was examined by
counsel represanting future injury claimants as well as counseal
representing objecting class members,
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settlement in the forum of her chaoice; (2) in light of Ortiz
¥, Fibreboard Corp., 327 U.S. 815, 119 5. Ct 22935, 144
L. Ed 2d 713 {1889), the distict court emonecusly
cerified the Inamed clazes under Rule 237B)TI8) (3)
even if correclly certified, the district [*33] court lacked
personal jurisdiction over her and applicaton of res
judicata to her claims would viclate her due process
rights; and (4) the anti-suit injunction contained in Order
47A is unenforceable because it violates the Ant-
Injunction Act. Judge Proctor considered each argument
in turm.

Judge Proctor noled that, although Juris had initially
argued that the California court was the only proper
court to entertain her collateral challenge to the Inamed
class seltlement, she subseguently abandoned that
position and agreed 1o resolve the collateral challenge in
the district court in Alabama. However, in an abundance
of caution, Judge Proctor nevertheless addressed the
rerits of the issue of the appropriate forum. Concluding
that “Juris' arguments have evolved from defensive,
forum-specific contentions to offensive, relief-oriented
requests,” Judge Proctor construed Juris's filings as a
rotion for relief from judgment pursuant to Federal Rule
of Chvil Procedure 60(h). District Court order, Docket Mo,
303 at 33-34. He held that the class action court
properly could consider Juris's collateral challenge.

In addition, with respect to Juris's contention that Rule
23(b)(1)(B) certification [*34] was improper under the
reguiremenis oullined in Oriz, Judge Proctor held that
Jurs's substantive attack on Orders 474 and 478, which
were nol appealed, were foreclosed by res judicata. In
the alernative, he held that "even if Juns were able to
contest Judge Pointers conclusions of law . . . the
Inamed Class Settlement was propery cerdified as a
limited fund.” |d. at 45.

Judge Proclor specifically rejected Juris's contention
that post-setlement financial disclosures, which placed
Inamed’s sconomic status in a more positive light than
the evidence presented at class certffication, provided a
basis for setting aside the judgment. He emphasized the
fact that the reports at issue reflected Inamed’s financial
position affer announcement and final approval of the
seflement. He additionally observed that provisional
cerification of the class had an “incalculable impact™ on
Inamed’s financial stalus by enjoining all litigaticn by the
then-putative class., Most importantly, Judge Proctor
found that Juris was ignoring one essential point "If
Inamed had not resclved the breast implant cases on a
global scale, then the company was destined for
liquidation at the direction of its senior [**35] secured

creditors—a fact which Juns has never disputed.” |d. at
B2, Thus, Judge Proclor concluded that Juris's
argument was circular; it simply made no sense to say
that certification of the lnamed settlement was flawed
because Inamed rebounded, when it was the setifement
itsalf that prompted the rebound.

Judge Proctor undertook an independent analysis of
Inameds financial condition at the time of the
certification, examining the evidence on which Judge
Pointer had relied. Judge Proctor's analysis confimed
Judge Pointer's previous findings. Judge Proctor found
that the 3%31.5 million sefifement fund was “the
maximum value available for settling the pending tort
claims." |d. at 32, 65. Judge Proctor alzo confirmed the
earlier findings by Judge Pointer that the $31.5 million
was substantially greater than the then-value of the
enfirety of Inamed's net assels, and that the magnitude
of the claims of the clazs members greatly exceeded
that amount. ™

[*1312] Judge Proctor then held that Juris's due
process and personal jurisdiction arguments could not
enabla her o escape the Inamed class settlement. As
mora fully developed below, Judge Proctor concluded
that opt-out rights are not required in the case of a Rule
23BI1NB) limited fund, Jurds was adeguately
represented, and the class nolice ordered by Judge
Pointer was adequate. Finally, Judge Proctor held that
Crder 4TA's anfi-suil injunction did not viclate the Anti-
Injunction Act because the injunchion was necessary
[*37] in aid of the cour’s jurisdiction and to protect or
effectuate its judgments.

Accordingly, the district court granted in part and denied
in part Allergan’s motion for an order to show cause.

" Aside from Juns's flawed and conclusory asserbons about
v subsequent improvement in Inamed's Tinancial condilsn,
and aside from her conclusory asserion thal Judge Pointer
blindly accepted the sellling panies valuabions (an asserion
[**36] squarely beled by the record), Juris fails to mount amy
challenge 1o the loregoing crucial findings of fact by both
Judges Pointer and Procior, For example, despite full
opportunity in these collateral proceedings, Juns has faded 1o
offer any experi witness or any other evidence al all, io
challenge the undisputed facts thal m the absence of
certification, Inamed was destined for @ Chapter 7 bankrupicy
in which the tor claimants would recene viflually nothang, that
the 5315 milion setifement fund was subsiantially greater
than the class coubd feasdbly expecl In the absence of
certification. and that the setilement fund was therefore the
anama feasibly expected
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Although the court declined to held Juris or her counsel
in contempl for violating Order 47A's anti-suit injuncticn,
it held that she was bound by Judge Pointer's injuncticn,
prohibiting her from proceeding with the California
litigation. Comespondingly. the district court denied
Jurs's request to be excluded from the lnamed class
settlernent, which the court construed as a Federal Rule
of il Procedure 60(h) moticn.

I, DISCUSSION

On appeal Juriz argues: (A) that she can collaterally
challenge the res judicata effect of the Inamed class
satlement, (B) that the California court—not the
Morthern District of Alabama—is the appropriate forum
for the collateral altack: and (C) that she was denied
fundamental due process during the Inamed class
proceedings in that (1) she did not receive adequate
notice, (2) she was not adequately represented, and (2)
she was denied the right to cpt out. In addition, Juris
sooks to ascape the preclusive effect of the class
seftiement by arguing that Judge Pointer [**38) ermed in
carifying the clazss under Ruwe 23(B){1){B) (which we
address im Par 11.D). Finally, she urges us to conclude
that the Anbi-Injunction Act prohibited the district court
from enjoining her state court swit (which we address in
Part |ILE)

A, Availability of Collateral Attacks

Class action judgments will typically bind all members of
the class, Kemp v. Birmingham News Co,, 608 F 2d
1049, 1054 (5th Cir_1979).1%

Thus, "[glenerally, principles of res judicata. or claim
preclusion, apply to judgments in class actions as in
other cases.” Twigg v Sears, Roebuck & Co., 133 F 3d
this rule, hnwwar v.-'hr:h is grounded in dua process.
Kemp, B08 F 2d at 1054, This Court has explained:

Before the bar of claim preclusion may be appled
to the claim of an absant class member, it must be
demonstrated that invocation of the bar is
Genergl Molors Corp,, 308 F 2d 432 435 437 [(Sih
Cir. 18749), and an absent class member may
collaterally attack the pricr judgment on the ground
that to apply claim preclusion would deny him due

HFifth Circull opinions issued pror o Oclober 1, 1981, are
binding precedent on thiz court. Bonner v Cily of Prichand,
bt E2d 1208, 1208 (11th Cr 1981) (&n banc).

[*1313] process, see, @9, Siber v, Mabon, 937
F.2d 697, 699-700 (9th Cir. 1992}, [™39] Gonzales
v, Cagsidy, 474 F 2d 87, 74-75 (5th Cir,_1973], see
genarally Mote, Collateral Attack on the Binding
151314] _Effect of Class Action Judgments, &7
Hary. L. REV. 588 (1974},

Twigg, 133 F.3d af 1226

Rubenstein et al., Newberg on Class Actions § 8:30 (4th
ed. 2011) ("A right of collateral attack. through which the
essential faimess of a judgment is guestioned during
subsequent litigation, remains a potential limitation on
the binding effect of determinations in representative
actions,”),

The propriety of collateral attacks "is amply supported
by precedent.” Stephenson v. Dow Chem, Co, 273 F 3d
249, 258 (2d Cir, 2001), affd in part by an equally
divided court and vacated in part, 539 US 117, 123 5
Cf 2161, 156 L Ed 2d 106 [(2003); see Hansbery v
Lee 311 U.S 32 42 615 Ct 115 118 85L Ed 22
(1840] ("[T]here has been a failure of due process only
in those cases where it cannot be said that the
procedure adopted [in the representative action], fairly
insures the protection of the interests of absent parties
who are [™40]to be bound by "), Absent class
members can collaterally challenge the res judicata
effect of a prior class judgment either because they
were nol adequately represented, see, 8.g.. Ganzales v
Cassidy, 474 F.2d 67, 72 (Sth Cir. 1973}, Stephenson,
era F2d gt 261 Van Gemerd v, Boeing Co, 580 F 2d
433, 440 n.13 [2d Cir. 1978), or because there was not
adequate nofice, see, 8.9, Twigg, 153 F3d af 1229
Johnson v. Gen. Motors Corp., 598 F.2d 432, 434 (Sth
Cir, 1979 King v, & _Cenl Bell Tel, 790 F 24 524, 530
62, 7374 (DDC 2004). In addition, absent class
members have successfully attacked a class action
court's ability to bind them by arguing that they wera
denied the ability to opt out or exclude themselves from
the class. See, e.9., Brown v. Ticor Title Ins. Co., 982
F.2d 386, 392 (9th Cir, 1992), cert, dismissed, 571 U5
117, 114 5. Ct. 1358, 128 L Ed. 2d 33 (1994).

The traditional collateral attack involves a class member
commencing a separate suit on a similar subject matter
as a prior class settlement, the defendant’s assertion
that the prior class settlement has preclusive effect and
bars the new suit, and the class member's
["41] contention that giving res judicata effect to the
prior setilement would violate her nghts to due process,
At the same bLme, "[a] related, collateral method for
attacking judgment finality after expiration of the appeals
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pericd is available under federal Rule B0(B)." 3 William
B. Rubsenstein at al., Newberg on Class Actions § 8:30
{4th ed. 2011). Courts treat Rule S0(bI(4] molions,
pursuant o which a litigant can seek reliaf from a final
judgment on the grounds that "the judgment is void,” as
a wehicle for absent class members to advance the
same due process challenges that can be raised in a
traditional collateral attack. See In re Diet Drugs Prods.
Ligh Litig., 431 F.3d 141, 145 (3d Cir. 2003) ("This [due
process] challenge can take the form of an appeal of the
class certification itself, a collateral attack on an already-
cerified class, or a Rule 60(b) motion.™) Arhur
Andersen & Co. v. Ohio (In re Four Seasons Sec. Laws
Litig ), 502 F.2d B34, B42-44 (10h Cir, 1974) (analyzing
dua process challenge to binding effect of prior class
seflement in the conlext of a Rule S0(BI{4] motion);
Balfle v. Liberty Natl Life Ins. Co., 770 F. Supp. 1499,
1522-23 (N.D,_Ala, 19%1) (same), affd, [*42] 974 F.2d
1279 {11th Cir. 1992}, "Since the claim in both instances
is that the judgment is void and since the requirements
for a valid judgment are not altered by the setting in
which wvalidity is tested, this treatment seems logical™
Note, Collateral Attack on the Binding Effect of Class
Action Judgmenis., 87 Harv. L. Rev. 589, 598 nb55
(1974). The primary difference is thal a Rule 80[b)
mation must be brought in the class action court, and a
traditional collateral attack is typically litigated in a
second, reviewing court.'®

" The parbes have briefed an apparent split of authosty with
respect to the proper scope of collateral review, Some courts
hold that collateral revew 15 limited, and absent class
members are not permitted to reliigate—in a collateral
atlack—due process arguments thal were raised by class
objectors and rejecied by the certification court. See eg.,
Epsigin v MCA, ng, 179 F3d 6471, 648 (W Cir 1593)
{"Simpdy put, the absent class members’ due process night fo
adequate representalion & pratéecied nol by collateral review,
but by the cedifying court initially, and thereafter by appeal
within Ihe stale syslerm and by direct rewiew in the United
States Supremne [**43] Counl”). Diet Drugs, 431 F 3d al 146
(Once a courl has decided thal the due process protections
did ocour for a particular class member or group of class
members, the ssue may nol e reliigated ") On the other
hand, other authorities tavor a more probing, broader, merits-
baszed colateral revew. See, &0, Epsiein, 179 F 3d af 652
(Thomas, J., dissenting] (siating thal the cowdi had a
“responsibility b0 examing the ments of the [absenl class
members’] due process arguments fully and fairly®), Hege w
Aegon USA LLC, 78O F Supp 29 416 429 (D5 C 2011)
{*Having thus established that it is proper for this Court fo
inquire whether [absenl class members] were afforded due
process in [@ poor class action], this Courl next considers
whether the nobice and representation [the absent plaintifs)

B. Appropriate Forum for Juris's Due Process Challenge

As a preliminary matter, we must ensure that the district
court was the proper forum fo resclve Juris's due
process challenge. Early on, in response to Allergan's
[™d458] contampt motion, Jurs pesited that she had the
right to select the court where she would pursue her
attack on the binding effect of the |named class
settlernent. She complained that she should not be
forced to travel across the country to Alabama to litigate
her constitutional challenge in the class action cour.
Instead. Juris maintained, she should be allowed to
launch a traditional collateral attack in the California
state court,

Juris relies principally on the Third Circuit's decision (n
re Real Estate Tile & Seftlement Services Antifrust
Litigation, 868 F.2d 760 (3d Cir, 1988). In that case,
follewing sefifement of a multidistrict class action in the
Eastern District of Pennsylvania, absent class members
filed an Arizona state court action collaterally attacking
the class settlement. /d_af 762, The Pennsylvania
district court enjoined the Anzona gation, holding that
if the plaintiffs wished to challenge the due process
safeguards they received in the class proceeding,
[F1315] they could only do so in the Eastern District of
Pennsylvania. |d. On appeal, the Third Circuit observed:

In this case, the [plaintiffs] were haled across the

received in [the pror action] were constitubonally sulficient.”);
Patrick Woolley, The Ayvailabiity of Collaleral Afttack for

Inadequate Representation in Class Suils. 79 Tex [ FRev
383 445 [(2004) {enticizing the narrow approach to collateral

review and concluding thal “the Constitution forbids denying
an absent class member the nght fo collaterally attack the
class judgment™). Allergan [*"44] argues we should conduct a
limited collateral review, urging us to atfim withowt reaching
thee rrerits of Juns's due process arguments because Judge
Pointer considered and rejected similar arguments at class
cEricabon

Motably, the former Fifth Circuils binding decmsion in Gonzales
may have akeady decided this issue, as it apparently
prescribes a broad, ments-based collaleral review. See 474
F2d af 72 (noting that the second, reviewing cowrt must
engage ina collateral review of the class action cour's nlial
defermination that the class representatives would be
adegquabe). R&ﬂﬂrﬂlﬂ'ﬂ. to the extent i presents an open
guestion, we need not decide the proper scope of collateral
reviEs avalkable 1o Juns in this case As will b demonsiraled
below, even assuming arguendo i was proper for Judge
Proctor to revigit the underlying ments of each of Juris's
arguments, we would affirm his hodding that Juris has failed fo
demonstrate a violaton of her dus process nghis
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couniry . . . merely because of the fortuity that
[*48] plaintiffs in Pennsylvania had similar claims
and the Judicial Panel on Multi-District Litigation
elected to consolidate all the MDL 633 cases thare.
Thus we must look carefully at the protections that
the [plaintiffs] were given in the class action
proceeding, to assess whether it would violate due
process to force them to litigate their adequacy as
part of an injuncticn action in Pennsylvania district
court,

id._af 768, The court characterized the issue as
“whather an absent class member can be enjoined from
relitigation if the member does not have minimum
contacts with the forum.” g af 765 On this point, the
court held that "f the member has not been given the
opportunity 1o opt oul in a class action invelving both
important injunctive relief and damage claims, the
membar must either have minimum contacts with the
forum or consent to jurisdiction in order to be enjoined
by the district court that entertained the class action.” |d.
Because the plainiiffs were not given an opportunity to
opt out of the class settlement, did not have minimum
contacts with Pennsylvania, and had not consented to
jurisdiction in the Pennsylvania district court, the Third
Circuit vacated the injunction; [*47] and the plaintiffs
were allowed to proceed with their collateral attack n
Arizona. [d.

Juris complaing that she was similarly "haled across the
couniry” to defend Allergan’s contempt motion, even
though she did not have the opportunity to opt out of tha
Inamed class settlement. she did not have minimum
contacts with Alabama, and she did not consent to the
jurisdiction of the Alabama district court. That is, she
ended up litigating in Alabama by nothing more than the
“fortuity™ that, vears earier, thousands of lawsuits
ralated to sibcone breast implants weare consohdated by
the Judicial Pamel on Multidistrict Litigation and
transferred to the Morthern District of Alabama. Juris
contends that the California state court action should
have been allowed to proceed to decide whether she
was afforded dus process in the Inamed class
settlement, We cannot agree.

First. Real Estate did not invelve a limited fund class
action, The prior seflement in that case invalved a
“hybrid class,” which sought substantial damages, but
primanly injunctive relief, cerified pursuant to Rule
23b)(1)(A}) and Rule 23(b}{2). Id_af 764, 758, The Third
Circuit limited its holding to the facts before i, stating
[*48] that it was not “addressfing] the due process
requirements in a class action certified under 23(b)(1)/B]

in which there is only a limited commeon fund from which
the plaintiffs can obtain relief!”

id, &t 768 n & Thus, even if Real Eslale ware binding
authority in this Circuit, that decision would not contral
our analysis because the case at bar involves a limited
fund.

Seccnd, and more importantly, we hold that Juris
consented to jurisdiction in the court below. '#

Juris and Allergan filed a consent motion fo stay the
California case, which stated that they “agree that
["1318] [Juris's] legal and constitutional challenge to
Order Mo. 4TA should be brought before the Alabama
digtrict court, and that the Los Angeles Superior Court
should not rule on this issue.” The joint mation similarly
provided: "To the extent Plaintff intends to pursue
[**49] a constitutional challenge to Order 47A, Plaintiff
and Defendants agres that the MNorthern District of
Alabama is the proper court lo interpret and review said
order, and to determine its effect on Plaintiffs claims
hergin,” In support, Juns's counsel filed a swom
declaration explaining that "[clounsel for the Plaintilf and
counsel for the Defendants. including their respective
local Alabama counsel, have jointly agreed to seek to
resobve the legal and constituional issues related to
Plaintiffs commeancement of the above-entitlted action
before the federal court in Alabama, ™%

TThe Third Circuil's express gualfication suggests that the
due process considerations in a limited fund class aclions
right vield a different outcome. Al least one districl cour in
that crcust has disbnguished Real Eslate on this basis, Sea
Fanming v, Acromed Corp (o re Qrihopedic Bone Screw
Frods. Liab, Litig ). ITT6 FR D 158 180-81 {E D Fa 1987).

18 Significantly, whether Juns consented o having the district
court—i e, Judge Proctor's court—mule on her due process
challenges s an inquiry separate from whether the district
court—ie,, Judge Ponter's courti—had junsdiction 1o
addicate Juris's claims as part of the Inamed class action
over a decade earfier, We address the latier issue below

1# Although Juris initially pressed her forum choice argument,
she abandoned i in the distiict cour. In 8 post-hearing regly
brief, Juns's counsel acknowledged that she consented o
having the desinct cownt decede her due process challenge,
siating that, “|d]espite [**50] Plaintff's continuing beliaf that
the Califormia courl could properly address the lssue of
whether Plaintiffs claims were bamed by res judicata, out of
deference for [Districl] Judge Clemon Plainbll Juns and her
counsel nonetheless agreed that this Court could rule on the
issue in the first instance.” Juns's subsequent briefs altogether
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Given her express consent, we have no difficulty
concluding that the Alabama district court was the
proper forum to resohve Juris’s constitutional challenge
to the res judicata effect of the Inamed class sattlement.
Juris cannof now be heard to complain that she was
“haled across the country™ to a forum for which she did
nof have minimum contacts or consent to jurisdiction.
[**51] We do not reach the issue left open by the Third
Circuit in Real Estale—whether, in the absence of her
express consent o jurisdiction, it would have run afoul
of the due process clause to require Juris to litigate her
collateral attack on the fimited fund setflement in the
certifying court 2

C. Juris's Due Process Arguments
1, Adequate Motice

Juris argues that the Inamed settlement should not be
given res judicata effect because she did not receive
adequate notice of the class proceedings. She does not
challenge the class judgment on the theory that the
confent of the notices was censtitutionally inadequate.
See Twigg v. Sears, ["1317] Roebuck & Co., 153 F . 3d
1222, 1227 (11th Cir,_ 1398) (concluding that prior class
judgment could not bar absent clazs member's claims

dropped the argument thal her collateral atiack should
proceed in the California court. Thus, Judge Proctor held that
Jung “appears to have abandoned” her earer choice of the
California forum and “has now apparenily consented fo this
cour’s jursdiction ™ District Court order, Docket No. 303 at 35,
We agree both that she abandoned the issue in the district
court and, In any event, that she had expressly consanted 1o
e perisdiction of that court to rule on her collateral challenge

#iWe therefore need not decide whether Judge Proclor
propedy construed our decision in Baltle v Liberdy Nationg
Life Insurance Co., 87T F.2d 877 {11th Cir 1358), to be in
confcl with the Third Cireuits decision in Real Estate. We
also note that the unique progedural posture of this case
closely parallels that in Adams v Southenn Fam Blireau Life
tnsurance Co., 493 F.3d 1276 {11th Cir 2007), There, the
defendant fed a "Molion to Enforce Final Judgment™ in the
Middle District of Geongia, arguing thal a 19599 class
seltlernent approved by thal court barmed twio Mississippl slale
court actions thal were filed in 2005, /d_al 1278, The motion o
entorce sought in part bo enpoin the Mississippd lisgation. |d. In
opposition, the state court plaintifis contended that they did not
receéne adegquate nobce o the pnor class action, and
therefore, permitling the class settlement to have res judicala
[**52] effect would be inconsistent with due process. o af
holdeng there were no due process wiolalions, although neither
the district court nor the Eleventh Circuit addressed the issue
of the appropriate forum. jo_al 1259

because, "even if Twigg had received the notices, their
language was insufficient to nolify him that claims like
his were being litigated in the action™). Rather, her due
process argument takes aim at the method of
distributing class nolice approved by Judge Pointer.
Juris specifically urges us to find that the class natice
was constitutionally deficient because she did not
receive actual. individual notice. '

The nolice provizsions of Ruwle 23, which are meant to
protect the due process rights of absent class members,
sat forth “different nofice requirements to diferent kinds
of cases and even to different phases of the same
case.” Baltle v, Liberdy Nall Life Ins. Co., 770 F Supp.
1429 1515 (N.D. Alg, 1991], affd. 974 F.20 1272 (11th
Cir. 7992), The rule itself does not require notice in Rule
23(b)(1) and (B){2} class actions. See Fed A. Civ. P.
23(c)2fA)-(B). Instead, in these “mandatory”
[™E5] class actions, Rule 23 allows courts to exercise

iy the district court, relying [™53] on Amchem Products, Inc
v, Windsor, 521 U5, 531, 117 S Ct 2231, 138 L Ed. 2d 689
(15971, Jurs conlended that “meaningful nolice for “fulune’
claimants, such as Juns was, in fact, impossible ® In Amchem,
although it did not decide the issue, the Supreme Courl
questionad whether constitutionally sufficient class nolice
could ever be given 1o exposure-only asbesios torl claimams.
Id_at 628 117 5 Ct at 2252 The Court emphasized that
many exposure-only indniduals “rmay nol even know of their
exposure, or realize the extent of the harm they may incur.® d.
Judge Pointer rejected this argument when raised by class
objectors in 1988, and Judge Proctor did the same. According
o Judge Proclor, unbke exposure-only asbesios lort
claimants, who may not kmow of their exposure undil they
contract  asbestos-related  llnesses, all  breast  implant
recipients—whether they have manifested injuries or nod—
know that they have had implanis and are capable of being
nofified, Judge Proclor was additionally persuaded that the
Amehern court's concern thal "those wilthout current affictions
may not have the information or foresight needed fo decide,
intelligently, whether 1o stay inoor opt out” .. ks inapplicable
[**54] in a non-opt-out class action

We need not in this case decide wheiher Judge Proctor's
reasoning, and his distnction of Amchem. was sound,
because Juris has not fairly raised the issue on appeal
Maotwithsianding her brigls in the cowrl below and the fact that
she discussed this potential notice isswe dunng oral argument,
Juris did not sulficsently devedop this argument in her appeliate
briefs and has therefore abandoned # See McFarlin v
Congeco Serve, LLC, 387 Fad 1291, 1263 (T1ih Cir 2004)
{"A parly is not allowed to raise at oral argument a new issue
for review."), Marek v, Smgelay, 62 F3d 1285 1298 n2
{Tfth Car 19585) (“lssues not clearly raised in the brefs are
considersd abandoned ")
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their discretion to provide appropriate notice "to protect
clazs members and fairly conduct the action.” Fed R.
Civ. P. 23cl2)(A). (d){1){B). see alsp 3 William B.
Rubenstein et al,, Mewberg on Class Actions & 8:5 (4th
ed. 2011) ("[T]he court may make appropriate orders
requiring notice to some or all of the members regarding
the pendency of the class. proposed judgment or
seftlement, soliciting input on the adequacy of class
representation, opporfunity to intervene or present
claims or defenses, and the like."). "Regardless of the
category under which a class suit may be or patentially
may be cerified, however, Rule 23fe) reguires that
absant class members be informed when the lawsuit is
in the process of being wvoluntanly dismissed or
compromised.” |d. § B:17; see Fed R Civ. P. 23je){1).

Under certain circumstances, however, even when not
provided for by Rule 23, due process may require that
class members receive notice of the pendency of the
proceading. Se8, e.q. Johnson v, Gen Motors Comp,
598 F.2d 432, 437 (Sth Cir. 1979) (holding that due
process required nolice, “[ajitheugh under the [*1318]
text of Rule 23 and the cases interpreting [*56] it
nofice iz not required in all representative suits”).
Although other courls have held that adeguate
representation alone is a sufficient test for assessing
due process in the context of a fimit fund class action,
see, 8.4, Flanagan v. Ahearn {ln re Asbeslos), 80 F 3d
963, 986-87 (Sth Cir, 1926), revid on other grounds sub
nom. Orfiz v. Fibreboard Corp., 527 U.S. 815, 119 5. Ct.
2205 144 | Ed 2d T15 (19949), we have held that due
process will additionally require at least some notice to
polential absent members prior to class cerification
under Rule 23{b)(1NB). See in re Templs, 851 F.2d
1269, 1272 (11th Cir, 1388].

In Temple, an asbestos manufacturer moved to
consolidate all present and future asbestos-related
injury actions against it and to certify a mandatory class
action, /d__af 1270, The company assered that
carification was warranted under Ruwe 23(bIf1)B)
because its assets constifuted a limited fund in the
sense that they were insufficient to satisfy all claims. /d.
af 1271, Without notifying any putative class members
or conducting an adversarial proceeding on  the
existence of a limited fund. the district court accepted
the defendant's assertions, |d. The district court found
that the ["57] company's insurance and other funds
would not be able to cover its potential tort kability, and
it observed that the costs of defending numerous small
actions were rapidly depleting the company’s resources.
Id. On appeal, we held that the certification was due to
be reversed because, inter alia, "ilhe [district] court's

failure to notify pefitioners of the certification hearing
violated dus process.” /d af 1272, We reazoned that,
"unlike class members in cases certified under 23{B){3)
who may opt out of the action and have no need for
prior notice of efforts to oblain class certification,
members of a mandatory class need to be provided waith
nofice o contest the facls underying a cerification they
may strenuously oppose.” Id. The lack of notice
produced a non-adversarial preceeding that “almost
certainly led to the premature and speculative finding
that a limited fund axisted.” [d. Therefore, we held, the
district courls order “clearly wviclate[d] the individual
constitutional rights of the petitioners.® |d.

The dus process violation in Temple arcse because the
digtrict court cerlified a mandatory, limited fund class
action withoul any nolice to absent class members. The
decision [*58] does not stand for the proposition that
the Constitulion requires that each individual class
member receive actual notice. Instead, our concern was
with the total absence of notice, which led to the "non-
adversarial nalure of the [class cerification]
proceedings.” (d_af 1272, We therefore agree with the
district court that Temple is not contrelling in this case.
Where the notice afforded reaches a critical mass of
putalive class members, such that the facts underlying
cerfification are contested and approached in a
sufficiently adversarial manner, the due process pitfall
identified in Temple can be avoided,

The careful analysis of the nofice mandated by due
process in Battle, 770 F. Supp. 1498, is also persuasive
here. 22

In that case, years after a class settlement, absent
members sought o circurmvent the prior judgment on
the theory that it viclated their due process rights to
actual, personal notice. Batile, 770 F. Supp. at 1508,
1310, Although the court stopped short of holding that
no nolice at all would have passed consttubonal
muster, it concluded that individual notice o certain
class members as well as cerain "media™ notice “was
enough to subseguently bind this 23(bW2-type [*1319]
[**59] plaintiff class . . . consistent with due process.”
id. af 1319-20. The court reasoned:

Because such notice was appropriately designed

not to afford absent members the chance to

exclude themselves from the class, but rather to

2 our opinksn afirming the inal court's decisson in Baltle, we
siated only thal we were “not presented with any reversible
erred on the par of the districl judge.” 974 F.2d ar 1279
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inform them of the pendency of the action and
permit them to challenge the representation by the
named plaintiffs and class counsel or to otherwise
intervenea, the fact that paid-up pelicyhalders did rot
receive notice did not frustrate this purpose.
Because such policyholders shared the same
interests as those who did receive nofice, the latier
could adequately speak for them wvis-a-vis the
namad plaintiffs and class counsel.

i &t 1320 (citation omitted). As such. Battle holds that
when a mandatory class is composed of plaintiffs with
singular interests, and where the representatives and
objectors reflect the interests of those who did not
recaive nofice, failure to individually notify each class
member will not equate to a constitutional violation. 22

To the extent that Temple and Battle require notice to
ensure that the class cedification and the underlying
facts supporting it are sufficiently scrutinized and to
ensure that the varied interests of non-participating
class members are represented, notice in the present
case was sufficient lo satisfy due process. Judge
Pointer directed individual notices to be mailed to
250,000 women who had registered with the claims
office and 28,000 attorneys representing Inamed breast
implant recipients. He also ordered that notce [™81] of
the proposed setiement and the cerification-faimess
hearing be published in People Magazine, USA Today,
and Modern Healthcare Magazine., as well as on
Modem Healthcare Magazine's website and the district
court's website. Al the cerification-faimess hearing,
potential class members—including those with no
manifesied injury—objected, arguing among other
things that the settlement fund was too small, that the
named class representatives did not adequately reflact
the putative class members’ varying degrees of injuras,
that future claimants should be allowed to opt-out of the
class, that the settlement would improperly sidestep the
bankruptey system, and that Inamed did not constitute a

I This nofion is consisieni [**60] with the understanding of
the drafters of the 1966 amendments to Rule 23. The draflers
explained that, *[ijn the degree thal there s cohesivensss or
unity n the class and the representabion 5 elfective, the need
for notice to the class will fend toward a minimum.® Fed. R.
Civ. P. 23, supplementary note of advisory commities on 1966
Amendmenl, see also TAA Charles Alan Wright ef al, Federal
ai:-'ums bmugm under [Rule 2‘3{1}}{1} and (bi2)], the class
genedally will e mone Sohasve, | | This means thers 15 less
reason to be concermed abouf each member of the class
having an opportunity o be present.”)

limited fund in light of the company’s economic rebound,
The hearing was far different from “[tihe district court's

ex parte proceeding” in Temple, which “denied
pefitioners their nght to contest [the asbestos
company's] assertions.” 857 F2d af 1272, The

proceedings before Judge Painter were sufficiently
adversarial.

Even with the benefit of hindsight, Juris cannot point to
a single objection that she would have raised that was
et actually advanced by putative class members bafore
Judge Pointer. [*62] Accordingly, the ordered notice
amply satisfied the requirements of Temple and Baltle
that absent class members be sufficiently informed of
the pendency of the action.

[*1320] We likewise find that the notice with respect to
the proposed plan for distribution of the Inamed
sattlernent fund salisfied due process. Sea Baitle, 770
F. Supp. at 1520 (explaining that, apart from natice of
the pendency of the action, a court must analyze
whether class members received constitutionally
sufficient notice of and the rght to object to the
seflement). Per Judge Pointers orders, nolices
requesting objections and comments on the proposed
fund distribution plan were mailed to 350,000 implant
recipients registered with the claims office. The court
received sixty-two objections to the proposal, and Judge
Puointer held a hearing to consider the propriety of pro

4 Class counsel have suggested that extensive paid nobce
associated with the failed Original Global Setilement. which
resulted in 500,000 women registering with the MDL 926
claims office, as well as the informal notice: stemming from the
enormous wolume of news slones abouwt breast implant
litigatian, further ncreased exposurd o the Inamed class
settlemeni Because we find that the formal notice campaign
approved by Judge Poimler was sufficient, we need nol
address the precise constivional significance of this “other®
notice. S [n fe daent Oeange Crod b, Litg 8T8 F 2d
145 169 [2d Cir. 1987) (taking judicial notice of the
widespread publicity that lisgation received and conchuding
that “the omissions noted were of Ettle consequence in Bght of
the actueal notice and widespread publicity™). Baite, 770 F
Sppp. at 1530 (finding indaidual notice to some class
mernbers and “certain ‘medid’ nodice in the Ellrmmgham area”
was enough bo bind absent class members] TAA Charles Alan
Wright el al., Federa & Procedure § 1786 (3d
ed. 2005) (noting that ::-:rurE ha'..'e Euggesled that Rule 23
“dos nol requee pubbcalion 1o be accomphshed theough
formal newspaper adverisemenis,” and citing cases m which
Swidespread notomedy greén 1o the case™ and “attenbion given
the action by the news media® were held to provide adequate
rotice)
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rata distribution of the fund, For example, Judge Pointer
addressed concerns that the plan was ineguitabla
because it failed to differentiate between claimants with
current injuries and those [™8d]without mjuries; he
alzo overruled objections that certain claimants could
nol identify the manufacturer of their breast implants
and thus could not provide the necessary information to
be eligible to claim from the Inamed settlement fund.
Judge Pointer was not reguired to provide each absent
class member indiwidual notice of the proposed
setlement allocation plan, and the notice here satisfied
“the broad reasonableness standards imposed by due
process.” Fowler v. Birmingham News Co,, 608 F 2d
1055, 1059 (5th Cir_ 1973} see glso Franks v. Kroger
Co., 649 F2d 1216, 1222-23 (6th Cir. 1981}, affd on
reh'g, 670 F 24 671 (1982). Importantly, under the
circumstances, “the interests of those class members . |
. who did receive notice of the settlement were
essentially identical to the interests of [those] whao were
not alerted to the selfement . . . and the former raised
just the sort of objections that the latter would have
raised ." Ballle, 770 F. Supp. af 1521.

Juris’s conclusory asserion that the |named class
seftiement cannct be given preclusive effect because
Thera iz no dispute that she did not receive actual
nofice™ rests on a faully premise. As demonsirated by
our discussion [™65] of Temple and Batile, whera due
process calls for absent members of a mandatory class
to receive nolice, it does not automatically require that
the notice match that in a 23(b}2) class action. That is,
something less than "the best notice that is practicable
under the circumstances. including individual notice to
all members who can be identified through reasonable
effort,” may suffice. Fed. R. Civ. P. 23(c)(2)(B); see also
3 Wilkam B. Rubenstein et al., Newberg on Class
Actions & B:13 (dth ed. 2011) (CAs a rule, class
certification notice, even if held to be required in a Rule
23B)1) . . . class suit by . . . due process, will invariably
mean significant cost savings by means of published or
other ganeral notice, compared to the cormesponding but
stricter requirements of individual Ruie 23/clf2)] [*1321]
notice to mambers of classes certified only under Rule
ZHENATY Johnzon v, Gen, Molors Corp, 598 F2d
432, 438 (Sth Cir. 1978) (hoMing that individual
monetary claims in a 23(b)2) class cannot be barmed
where absent class members received no notice, but
stating that "[[jf [™&6&] will not ahways be necessary for
the notice in such cases to be equivalent to that
required in (b3} actions").

Howewver, even assuming this heightened standard
apgplied, Juris would be unable fo demonstrate that the

nofice in the class proceeding was constitutionally
deficiant. Courls have consistently recognized that,
even in Rule 23(b)(3] class aclions, due process does
not require that class members actually recaive notice,
See Silber v, Mebon, 18 F 3d {1449 1453-54 [Oth Cir,
1984) (explaining that even in an opt-out class action,
class notice standard is "best praclicable,” as opposed
to "actually received™), Adams v. 5. Farm Bureau Life
ing, Co, 417 F Supp, 2d {373 1380 n 6 (MD. Ga
2006) ("The analysis for purposes of due process is on
the notice plan itzell, and actual receipt of notice by
each individual class member is not required.”), affd,
493 F.3d 1276 (11th Cir 2007} [n re Prudential Sec
inc, Lid Fghips Litg, 164 FRD 362 368 (S DNY
1988), ("It is widely accepled that for the due process
standard to be met it is not necessary that every class
member receive actual notice . . . .7), affd, 707 F3d 3
(2d Cir. 1996); Trisl v, First Fed Sav. & Loan Assn of
Chester, 89 FRD 1 2 (ED Pa 1980
[™&7] "Mullane] v. Cir. Hanover Bank & Trust Co, 339
U.S. 306 313 70 5. Cl 652, 656 94 L Ed 865 (1950}
has never been interpreted 1o require the sort of actual
nofice demanded by the defendants . . . .%); see also 4
William B. Rubanstein &t al., Newberg on Class Actions
& 11:53 (dth ed. 2011) ("Thus, due process does not
require actual notice, but rather a good faith effort to
provide actual nofice. Cours have consistently
recognized that due process does not require that every
class member receive actual nolice so long as the court
reasonably selected a means likely to apprize interested
parties."), TAA Charles Alan Wright et al.. Federal
Practice & Procedure § 1789.1 (3d ed. 2005) ("[AJs long
as the notice scheme that is adopted meets [the
constitutional standards], courts generally have ruled
that an absent class member will be bound by any
judgment that is entered, even though the absentee
never actually received notice.”). Where cerlain class
members’ names and addresses cannot be determined
with reasonable efforts, notice by publication Is
generally considered adequate. See In re Agenl Orange
Prod. Liab. Litlg., 818 F.2d 145 168-69 (2d Cir. 1957)
(finding that, with respect to a 23(b}3) [*68] class,
unidentified absent class members that could not be
located through reasonable efforts did not need to ba
provided with individual, mailed notice in order to be
bound), Gordon v Hunt, 117 FR.D 58 83 (SDMNY,
1987} ("This combination of mailed notice to all class
mambers who can be identified by reazonable affort and
published nctice to all others is the leng-accepted norm
in large class actions.”). Juris cites no case law to the
contrary.,

Judge Poinler constructed a notice campaign which he
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intended to approximate the level of notice that would
have baesn provided to a Ruwe 23(B)(3) class. Juris has
done nothing to call inte question the fact that the
dizzemination of nobce was—as Judge Pointer
intended, and Judge Proctor later found—the best
practicable under the circumstances, We hald that the
nolice campaign in the Inamed class action was
sufficient in a constitutional sense, and we cannot
conclude that there was a deficiency in notice that
prevents res judicata from attaching fto the class
settlement.

[*1322]) 2. Adequate Representation

Juris additionally seeks to circumvent the binding effect
of the Inamed class settlement on the basis that she
was not adequately represented. She [*69) claims she
was inadequately represented for several reasons; we
address her arguments in turn.

“Due process of law would be violated for the judgment
in a class suit o be res judicata to the absent members
of a class unless the court applying res judicata can
conclude thal the class was adequately represented in
the first suit.” Gonzales v. Cassidy, 474 F 2d 87, 74 [Sik
Cir, 1973).

Te answer the gquestion whether the class
representative adequately represented the class so
that the judgment in the class suit will bind the
gbzent members of the class requires a two-
pronged inguiry: {1) Did the trnal court in the first swit
correctly determine. initially. that the representative
would adequately represent the class? and (2)
Does it appear, after the termination of the suit, that
the class representative adequately protected the
interest of the class? The first guestion invalves us
in a collateral review of the [class action] court's
determination to permit the suit to procesd as a
class action with [the named plaintiffs] as the
reprasantativels], while the szecond Involves a
review of the entire suit—an inguiry which is not
required to be made by the trial court but which is
appropriate  [™T0]in a collateral attack on the
judgment such as we have hera.

Id. at 72,

Juris argues that Judge Pointer erred by failing to create
dizcrete subclasses for those breast implant recipienis
with current injuries and those with only potential, future
injurias. She relies primarily on Amchem Produels, ine

v, Windsor, 221 U5, 391, 117 5, Cf 2231, 138 [ £d
2d _B6BS (18871, In Amchem. the Suprema Court
analyzed, on direct appeal, the cedification of a
settlement-only class action involving persons exposed
to asbestos products. The "sprawling class™ included not
only presently injured individuals, but also those who
had only been exposed fo asbestos with no present
manifestation of injury. Id. at 602-03, 117 5. Ci at 2239-
40, The Cour reversed class cerification, noting,
among other defects, that Ruwle 23{a){dl's requirement
that the named mepresentatives ™will fairly and
adeguately protect the interests of the class™ had not
bean szatished. |d ar 625 117 S5 Ch at 2250
Importantly, the Court reasoned;

[Mlamed parties with diverse medical conditions
sought to act on bahalf of a single giant class rather
tham on behalf of discrete subclasses. In significant
raspacts, the interests of those within the single
[**T1] class are not aligned. Most saliently, for the
currently injured, the critical goal is generous
immediate payments. That goal tugs against the
interest of exposure-only plaintiffs in ensurng an
ample, inflation-protected fund for the future.

fd. at 626, 117 & Ct, at 2257,

Cuoting from a Second Circuit decision, the Court shed
light on its precise concern: "The class members may
wall have thought that the Setlement serves the
aggregate interests of the enlire class, But the adversity
among subgroups requires that members of each
subgroup cannot be bound by a settlement except by
consents given by those who understand that their role
is to represent solely members of their respeclive
subgroups.” Id. at 627, 117 5. Ct at 2251 (quotling [n e
Joint £, & 5. Dist, Asbesios Litig, 9582 F 2d 721, 742-43
(2d Cir. 1992), modified on reh'g, 993 F.2d 7 (2d Cir.
thare was "no assurance ., . , either in the terms of the
sattlernent or in the struclure of the negotiations—that
the named plaintiffs operated under a proper
understanding of their represantational responsibilitias.”
["1323] Id.; see id. ("The settling parties. in sum,
achisved a global compromize [*72] with no structural
assurance of fair and adeguate representation for the
diverse groups and individuals affected ).

Two years later, in Ortiz v. Fibreboard Corp., 527 U.S.
815 119 5 Cf 2295 {44 | Ed 2d 7i5 (1999), the
Court again discussed the potentially conflicting
interests within a class of curent and future injury
asbestos claimants certified for global settlement
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purposes, Id. af 836 118 &5 Cif af 2379, According to
the Court, under the law of Amchem, "a class divided
bebween holders of present and future claims (some of
the latter involving no physical injury and attnbutable to
claimants not vel bom) requires homogenous
subclasses under Rute 23(c)[) with separate
representation fo eliminate conflicting interests of
counsel” |d. Ortiz involved Ruwle 23{b){1){B) certification
requiremants, as opposed to Ruwe 23fal{4). but the
Court found that the intra-class conflict was "as contrary
to the equitable obligation entailed by the limited fund
rationale as # was to the requirements of structural
protection applicable to all class actions under Rule
23(e){4)." Id_at 836, 119 5 _Cf at 2320 see id. _at 85§
n.31, 119 5. Ct at 2319 n.31 (noting that the Rule 23(b)
“adequacy of representation [T73] concemn parallels
the enguiry required at the threshold under Rule

23(a){4)").

The cases describe a requirement that there be
structural assurances of adeguate representation that
protect against the conflicting goals of present and
future injury class members. These protections must
ensure that class representatives understand that their
role is representing solely members of their respective
constituency, not the whole class. Although we need not
rule definitively, Amchem and Orliz appear to hold that
Rule 23(a){4) calls for some type of adequate structural
protection, which would include, but may not necessarily
require, formally designated subclasses,?®

e are nol the first court to suggest that Amchem and Otz
impose a reguirement of adequate structural asswances,
[*74] as opposed o & per se reguirement of formally
designaled subclasses, For example, in [*1325] /n e derary
Wiarks in Elecirie Databases Copyrghl Litgaton, 654 F 39
242 (2d Civr. 2011), after noling that an Amchem conflict was
present, the Second Circull considersd whether cerain
protections, including the fact that the setlement was the
produect of “intense, profracted, adversanal medation,
involving multiple parties and complex issues ® were sufficient
o satisly Rube 23(ai4). |d_af 252 Although the court
ultimatety concluded that these protections did nod provide
suflficient assurance of adequate representation, s analysis of
the issue is revealing. See id. af 251-55 see also Slephenson
v, Dow Chem, Co, 273 F3d 249 251 n 3 (#d Cir 2001]
{describing the problem in Amchem and Orhiz as a “lack of

court and vacated in par, 539 U5 111, 1235
Cr 2167, 156 L, Ed 2d 106 (2003). Commentalons have akso
supgested {or at leasi implied) thail the cerdification of
subclasses i just one example of structural protection capable
of ensunng adeguate represeniation in the face of intra-class
confcls. See eg., 1 Willam B Rubensiein [™75] el al,

Of course, both Amchem [*1324] and Oriiz involved
review on direct appeal of the Rule 23 pre-cerification
requirements, as opposed to the collateral challenge
context of our case in which Juns must show that her
due process rights were violated. In the context of this
case, wa are unwilling to hold that the due process
concept of adequate representation is so rigid and
inflexible as to demand formal subclasses in the case at
bar.

Judge Pointer and [™7T8] class counsel put in place
procedures to protect against antagomistic alignment
within the class and aveid the fatal flaw in Amchem.
Judge Pointer appointed six Inamed breast implant
recipienis as class representatives. among them, a
representative with no manifested injury, cne with minor
to moderate injuries, and one who was tolally disabled.
He appointed five atiorneys with estensive breast
implant trial experence as class counsal. Most
significantly, and anticipaling an Amchem problem,
separate counsel, Ermest Homsby, was specifically
brought in for the scle purpose of representing those
plaintiffs with only potential, future injuries. Thus, even
prior to provisional cerification of the class, the interests
of those claimants with unmanifested injuries were
represented and given a separate seat at the
negotiation table through gqualfied and independent
counsel £

Mewberg on Class Actions § 361 (5th ed. 2011) (noting that
“subclasses of other managenal mechanisms can be
employed o resolve the potential conflict®); 2 John F X Peloso
et al, Business and Commercial Litigation i Federal Counts §
18106 (2d ed. 2011} ("The Supreme Court sugpested that
some of the problermns noted in the proposed class could have
been reschied by procedural dewvices, such as the use of
subclasses, each with independent representalives and
counsel”). 1 Joseph M. McLaughlin, McLaughlin on Class
Actions § 4:45 (8th ed. 2011) ("Thus, Amchem suggesied that
the adequate representation requirement may be satisfied
notwilhstanding differences among subclasses within a class i
there is some form of ‘struciural asswance of fair and
adequate represantation . . . ™) Note, Kevin R. Berder, The
Inadequacy of the Broad Collateral Altack: Stephenson v, Dow
Chemical Company and its Effect on Class Action
Settements, 84 B.U [ Rev. 1023 1042 (3004) ("Therefore,
sefilements thal do not include subclasses, but rather require
a demand for sirong procedural protection at the certifying
level )

 Judge Pointer found thaf there were no conflicts among the
ciass represenfatives of class counsel al certifcaton. He
believed that all class members had a common, ovemding
interest i identifying and preserving a limiled fund (hat
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Homsby conlinued his representation of exposure-only

plaintifs throughout the case, including when, at tha
cerlification stage, Judge Peinter considered approving
the settlement and the seltlement fund, and, mora
significanily, later, when he considered wvanous
proposals for allocating the fund. This combination of
[**7TT] named plaintiffs representing the full spectrum of
breast implant claimants and separate counsel to
represent the present injury and future injury claimants
addressed the potential and actual divergent interests
within the Inamed class.

In contrast with Amchem and Orfiz, the structure of the
negotiations in the case at bar ensured that class
reprasentatives operated with a proper understanding of
their representative responsibilities, The negotiation
process did not resemble that in Amchem and Ortiz
where there were no structural assurances whalsoever
and where nobody "exclusively advanced the parbcular
interests of either subgroup.” In_re Litersry Werks in
Elec. Databases Copyright Litig., 654 F 3d 242, 250 {2d
Cir,_2011). [™79] Because of this, we are confident that
the class settlement, as well as the plan for distributicn,
was achieved only by the consent of those who
understood that their role was to advocate on behalf of
their respective subgroups. <’

provided the maximum possible recovery for all; divergent
inberests would ocowr, i at all, dunng the EBier stages of the
case In which the court would take up the issue of how o
disinibute the settliament fund. We agres 1hal the inlenests of
ihe Inamed class members were in complele alignment at
cerification. The present circumstances ang theratore unhie
those in Amchem, where the proposed class settlement. which
was negoliated by lawyers who had no  attorney-client
relationship with future claimanis, made essental allocation
decisions a5 o how the recovery was bo be allocated amang
various types of plaintiffs. 521 L5 at 610, 117 5 Cf al 2243,
Here, the goal of the curmenthy mjured did nod "ug agamst™ the
[**7T8] goal of the exposure-only plaintfis untl the cowrd
considerad, posl-cenification, the ploper melhod of
distribution. See Kohen v. Pac. Inv. Mgml. Co. 571 F.3d 672,
G0 (Tl Sir 2003) (AL this stage in the likgation the eastence
of such conflicts is hypothetical, If and when they become real,
thei  chsirict coul can cerily subclasses wilh separale
represeniation of EHE:h i o | Wlllam B, Rubenstein et al,
1h»at puienllal mnl‘lﬂ:ls m'El drstnl:ruunn will not bar an initial
finding of adequacy al class certification, and thal the couwrt
can resolve conflicts ower distribution through the use of
subclasses al a later stage) Adequale siructural probeclions
were in place well before that time,

T\We emphasize that class counsefs behavior is directhy
inbertained with that of the named plaintilz. See eg  Paf v

We therefore conclude that the structural protections
put in place ware sufficlent o meet the demands of dua
process.

Cur holding that formal subclasses were not
constitutionally required is reinforced by Judge Proctor's
unchallenged findings. According to Judge Proctor, "the
class’s courl-appointed representatves and counsal
served as the functional equivalents of formally sub-
classed groups, which ensured that the class
representatives, as waoll as their counsel. participated
directly in negetiations and litigation." District Court
arder, Docket Mo, 303 at 93. He additionally found that
formal sub-classing would have been “superfluous®
because Judge Pointer received objections that
mirrcred the concemns that subdivided “currents” and
Mulures” subclazses lkely would have produced
respectively. |d. at 85, On appeal, Juris does not contest
Judge Proclor's findings, and she has not arbiculated
how formal subclasses would have provided increased
assurance of adequate representation.

Juris does argue that "Homsby did not, and could nct,
vigorously and fenaciously protect the plaintiffs
interests” because “Homsby [*“81] represented all
kinds of plaintiffs in the Inamed litigation—those who
had no current injunes, some who had current injuries,
and some who were going to develop a condition or
disease in the future.” Juris's initial appellate brief
makes this conclusory assertion, without even labeling it
a conflict of interest, and provides no follow-up
argument on the issue, 28

Litgh, 539 F 3d 1271, 1288 (10th Cir. 2008} ("Realistically, for
purposes of determining adequate representalion, the
performance of class counsel is intertvined with that of the
class representative ™), Cinher v, Cify of Midawkee, 277 F 3d
908 913 (Tth Cir 2002) ("*For purposes of determining
whather the class representatve B an  adegquale
representative of the members of the class, the perlormance
aof the class lawyer i inseparable from thal of the class
representative Realstically, functionally, practically, [the
class lawyer] is lhe class represenfative, not [the class
representative] ”). Greenfield v. Vilager lndus., Inc., 483
F.2d 824, 832 n.9 (3d Cir. 1973) ("Expetience leaches that it
is counsel for the [*“80]class representatnee and not the
named parties, who direct and manage these actions. Every
experienced federal judge knows that and any statements to
the contrary is [sic] sheer sophistry )

B her reply boel, Juns again makes mention of “Homsby's
representation of class members with both present dinesses
and future claims.~ Athough that briel labels Homsby's aBeged
dual represenialion a conflict of inferest for the first time, Juns
agamn faled o provide any follovweup discussion or elaborale



Page 20 of 33

6853 F.3d 1294, *1324; 2012 U.5. App. LEXIS 13841, *"80

Even more problematic, Juris has raised this claim for
the first time on appeal.

"A federal appellate court will not, as a general rule,
censider an issue that is raised for the first ime on
appeal.” In re Pan Am. World Airways, Inc., 905 F 24
1457, 1461-82 (11th Cir, 19830). "The corollary of this
rule s thal, f a party hopes to preserve a claim,
argument, theory, or defense on appeal, she must first
clearly present it to the distnct court, that is, in such a
way as o afford the district court [*82] an opportunity
to recognize and rule on t.” ig. af 1462, In her appellate
briafs, Juriz cites to a portion of the hearing before
Judge Proctor in which Homsby made a stray remark
that, at the beginning, he represented some breast
implant plaintiffs with current injuries and some with no
[*1326) manifested injuries. 2%

Juris's counsel did not respond, at that point or any
other point during the hearing. by arguing that Homsby
had a conflict of interest which deprived Juris of
adequate representation,?

Most  importantly, Juns  discussed  adequate
representation in five briefs in the court below, and she
never once suggested that Homsby suffered from a
confiict of interest.

Having foregone an opporiunity to explore Homsby's
representation before Judge Proctor (at which time the
ratter could have been investigated and clarified), and
having raised the conflict-of-interest claim in such a
vagua and tangential manner on appeal, Juris has
waived it. Having doubly waived the conflict of interest
izsua, and especially having deprived Allergan of the
opportunity to adduce evidence to clanfy the situation,
Jurs is deemed to have abandoned the issue. See id. al
1461-62;. Marek v. Singletary, 62 F.3d 1295, 1298 n.2
{11th Cir. 1985).

Even sefting aside Juris’s abandonment of this issue,
we would hold that the record amply supported Judge

On her asserson,

# Homsby staled as follows: “Well, as | said, when | came in, |
cane in with a real bias against [the lirmited fund settement). |
represented people that were going to be adversely affected
by b Just like Miss Juns, some who had no cumment inpenes,
some who had cumrent injuries, and some who were going o
develop a condiion of dsease in e fulure . °

¥in fact, at that same heanng, "Juns's counsel conceded | | .
ihat there is absolutely nothing in the record to suppgest that
Horngsby, acling as Class Counsel on [*83] behall of future
claimants, suffered from a conflict of inferest” Distrcl Couwrt
ordes, Dockel Mo, 303 al 96.

Proctor's finding that counsel in this case served as the
functional equivalents of formal subclasses, such that
the situation falls far short of a due process viclation.
The record reveals that the parties agreed, and Judge
Pointer was aware, that Homsby represented solely
future claimants with no current manifestations of injury.
An affidavit submitted by class counsel in support of
provisional certification of the Inamed [**84) settlement
class provides as follows:

One concern that we raised and explored. as
discussiocns and negotiations proceeded, was
whather breast implant recipients with manifest
injuries, and those who have not yet suffered
injuries from their implants, had a commeon interest
in @ mandatory fund selflement as cpposed to the
imgvitable alternative of [named insclvency. To
assure that all interests and perspectives were
represanted, Ernest Hornsby, a plaintffs’ attornay
with extensive Breast Implants trial experience, who
reprasants Inamed implant recipients with potential
future claims, was added as class counsel in this
action, and paricipated in the final round of
discussions and negoliations that led up to the
instant setilement,

Subsequently, when adopting the proposed distribution
plan, Judge Pointer stated: "Class counsel—some of
whom represent clients with existing medical preblems
and others of who reprezent clents without presantly
documented problems—have, with the Court, struggled
. .. and reluctantly come to the conclusion that pro rata
division remains the beller—and indeed only
workable—solution under the facts of this case.” District
Court order, Docket Mo, 70 at 5. This [*835] establishes
not only that Hormsby was brought in and designated to
represent exposure-only class members, but also that
this procedural safeguard was put in place for the
axpress purpose of addressing the divergent interesis
that could arise between present and future injury
claimants. For this reasen, even i Homsby had
previously represented some clients with cumrent
injuries, he, by agreeing [*1327] to be the designated
representative for the named plaintiff with merely future,
potential claims, implicitly ceded the represantation of
any other clients to class counsel representing currently
injured plaintiffs, We conclude that Jurs has falled to
show that her due process rights were violated.

Juris next urges us to find that she was not in fact
adequately represented because Homsby did not
prosecute an appeal of Order 47A, the order certifying
the settlement-only class and approving the settiement



Page 21 of 33

6853 F.3d 1294, *1327; 2012 U.5. App. LEXIS 13841, *"85

a5 fair, based on Oz v, Fibreboard Comp, 527 US
8135, 119 5. Ct 2295 144 [ Ed 2d 713 (1995). The
Supreme Courts decision in Oriz. which was stll
pending when Judge Peinter entered Order 4TA,
ultimately narrowed the grounds upon which cerification
of a limited fund class sattlement could be supported,
["86] In support of her failure-io-appeal argument,
Jurs cites Gonzales v, Cassidy, 474 F.2d 67 [5th Cir.
1973L

In Gonzales, the plaintiffs collaterally attacked a class
action judgment on the grounds that they had not been
adequately represented. (& af 72 In the prior
proceeding, a three-judge district court declared a
Texas stalute unconstitutional. /g at 71, However, that
court limited the scope of relief by holding that its order
anly applied retroactively to the named plaintiff himsalf;
with respect to all other class members. the courts
order granted only prospective relief. Id. "Having
oblained relief for himsetf, [the class representative] did
not appeal the court's denial of refroactive relief to the
other membors of his class™ |d. The district court
rejected the argument that this constituted inadequate
representation. /d 72,

On appeal, the former Fifth Circuit found that the named
plaintiffs representation was adequate up through the
tirme that the three-judge court entered its final order. (d.
gf 75, The Court then characterized the “narrow
question” before # as “whather [the class
representative’s] failure to appeal this order, which
denied retroactive relief to all members [™87)] of the
class  except [himself], constitules inadegquate
representation 5o that they are not bound by the
judgment.” |d. Concluding that the failure to appeal
rendered the representation inadequate, the court
axplained:
The problem is that he was representing 150,000
persons, who, although having had their licenses
and registration receipts suspended without due
process, wera denied any relief by the three-judge
courl's prospective only application of its decisicn,
So leng as an appeal from this decision could not
be characterized as patently meritiess or frivolous,
[the named plaintiff] should have prosecuted an
appeal. . . . [His] failure to prosecute an appeal
deprved the members of his class, whose nghis
were not vindicated by the three-judge courl's
decision, of full participation in [the judicial] process.

id. at /8.

Gonzales is easily distinguished from the case at bar.

That case does not hold that a class representative's
failure to appeal, in the abstract, will render
representation  inadequale. Critically, the absent
plaintiffs in Gonzales had been “denied any refief™ by
the unappealed judgment's prospective application, and
the fact that the representative had secured a befter
["88] deal for himself than the remainder of the class
prompted him not to pursue an appeal. See Brown v
Ticor Titte ins, Co., 982 F 2d 386, 390 (9th Cir. 1922
("In Gonzales, the class members collaterally attacked
the seltlement. demonstrating that the class
representative secured a beler monetary deal for
himsell than the rest of the class, and it was because of
this that he failed to pursue an appeal on behalf of the
class. Inthe [*1328] MDL B33 libgation. the sattlement
was similar for each class member.”) (citation omitted),
Kemp v. Birmingham News Co., 608 F.2d 1049, 1054
(Hh _Cir, 1873} ("Because Kemp received the same
relef as all other members of the class, Gonzales is
inapplicable.”); zee glso Frank v, Unifed Airines, Inc.,
216 F.3d 545, 852 (Sth Cir. 2000} ("Consequently, when
the class representatives chose not to appeal the
adverse ruling on the facial vahdity of the weight policy,
they abandoned any representation of the interests of
those present and potential fulure class members in
order 1o protect prasent class members seeking back
pay and reinstatement”). Here, it cannot be said that
the rghis of absent class members such as Juns “wera
net windicated” by Order 4TA. [T89] Ner is there
anything to suggest that Hornsby's failure to take an
appeal was molivated by the fact that Order 47A
benefited cerain representatives to the detriment of
other class members. In electing not to appeal, Homsby
did not abandon the interests of the segment of the
class he represented—ia., the exposure-only
claimants.?’'

Additional factors establish that Hornsby's decision not
to appeal did not constitute inadequate representation.
First, even if filed the same day the Supreme Court

I Junis does not contend that her due process nights were
vidlated by Homsby's Tadure to appeal Cvder 478, which
approved the allocation plan for the Inamed setiemsnt fund.
Mevertheless, we emphasize thal the representatives received
the same pro rata share of the seltlement recovery that absent
class members ke Juns received. The distnbution plan also
did not distinguish between presently injured claimanis and
thease with only future, potentsal injures. The decigion not o
appeal therefore did not advance the interests of some class
mmbers by subordinating the mberests of others. Indesd, an
appeal of Order 4TE may hawe aciually been contrary to the
interests of exposwne-only plamlifls
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[**90] decided Orliz, any appeal of the limiled fund
clazs certification would have been untimely. Judge
Pointer entered Order 47A on February 1, 1989, and the
Orliz decision was released on Jume 23, 1999
approximately five months later. More significantly, there
was a compelling tactical reason for Homsby not to
pursue an appeal of Order 47A. Inamed's senior
creditors had conditioned financing of the settlement on
cerification of a mandatory class, and the undisputed
evidence established that if class representatives or
objectors successfully appealed, those lenders would
have withdrawn financing and forced Inamed mto a
Chapter 7 lquidation. Homsby later explained, | didnt
file a notice of appeal cbvicusly because | just didnt see
where—it would have made the only arrangement that
could have gotten claimants anything collapse because
it would have delayed it, the investors would have pulled
out and gone on, and | just didn't see the benefit”
Opting not to take an appeal was not antagonistic to
Juris’s interests. Instead, it was a strategic decision that
protected exposure-only claimants by ensunng that a
limited fund even existed for the class's benefit.

Undar these circumstances, [*91] Hornsby's decision
nof to prosecute an appeal of Order 47A based on the
then-panding Oriliz does not call into question the extent
to which he "vigorously and tenacicusly prolected the
interests of the class.” Gonzales, 474 F.2d af 73 That
decision, therefore, did not render Homsby's
reprasantation constitutionally inadeguate.

In conclusion, Jurns has not presented facls
demonstrating a due process violation stemming from
the lack of adequate mpras&ntatiun.ﬂ

B Juns's remaining arguments do nol warranl  exlended
discussion. Her asserion thal Homsby made no objections. al
i faerness does nol, withou! mone, establish inadeguate
representation, Juris does nof specify any particular objection
ihal Homsby should have presented. And significantly. each of
ihe points now raised by Juris in this collateral posture were
raised by objectng class members belone Judge Pointer.

We Ekewise repecl Juns's argument thal representabon was
inadequate because nobody filed @ Fule 60 motion to sel
aside the Bmited fund certification based on Inamed's 1998 10-
K, which she contends undermined [**832] Inameds pleas of
powverty. Judge Pointer overruled an objection on similar
grounds, and Judge Froclor made a reasonable finding of fac
ihatl Inameds posi-sefllement economic rebound was due 1o
ihe prospect that the company would be relieved from its
ovenvheliming debt burden and As otherwise undisputed path
{owards nsohvency. On appeal, Juns does not even attempt fo
challenge Judge Proctors factual fnding. We agree wilh

Her inadequate [*1328] representation claims cannot
free her from the Inamed class settlement's preclusive
effect,

3. Opt-out Rights and Personal Jurisdiction

Juris further argues that applying the Inamed settiement
to bar her claims would viclate due process because
she did not have an opporunity to opt out or exclude
hersell. Juris assarts that because she was a California
resident with no contacts with Alabama, the class action
cout—Judge Pointer's court—never had personal
jurisdiction over her. Therefore, she uwges us to
conclude that, pursuant to Phillips Petroleumn Co. v
Shufls, 472 L5 797, 105 3 Cf 2065 86 L Ed 2d 628

In Shutts, the Supreme Court described [**93]the
procedural  requirements for  asserting personal
junsdiction over absent, nonresident class members in a
Kansas class action that assered claims for monay
damages. >

The petiioner argued that "Kanzas should not be abla
to exer jurisdiction over the plaintiffs claims unless the
plaintiffs have sufficient minimum contacts with Kansas ™
id st 808 103 5 Cf af 2972, The petitioner contended
that the Kansas "opt oul” procedure was not enough;
instead, it posited, an "opt in" procedure—which would
require plaintiffs without minimum contacts with the
forum stabe to affirmatively consent to inclusion in the
class—was necessary to satisfy due process, /d af 871,
103 5. Ct at 2874. The Court disagreed. |d. Noting that
fewer burdens are placed on absent class-action
plaintiffs than on absent defendants in non-class suits,
the Court concluded that "the Due FProcess Clause need
not and does not afford the former as much protection
from state-court jurisdiction as it does the latter.” |d.

The Courd held that "a forum Siate may exercise
jurisdiction over the claim of an absent class-action
plaintiff, even though that plaintiff may not possess the
minimum contacts with the forum which would support

Judge Proctor that "a failure 1o pursue an olherwise
insubstantial question of fact or law does not amount fo
inadequate representation.” District Count order, Dockel Mo
303 at 20

HThe class action at isswe there was certified under the
Kansas eguivalen! of Federal Rule of Civil Procedure
23{bN3). That is, the state procedural rule required that class
members recelve notice of [**94] the action by first-class mail
and an opportunity 1o opt out and remove themselves from the
lingation. Shiars, 472 U S af 870-11,_ 105 5 Cf_af 2574,
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personal jurisdiction over a defendant.” Id. It proceeded
to axplain that a forum state could bind absent plaintiffs
“concerning a claim for money damages or similar relief
at law." so long as certain procedural protections are
provided. /d_at 811-12, 1053 5 Cf af 2974, Namely,
under the circumstances of that case, absent plaintiffs
needed to receive notice and an opportunity fo be
heard, an opportunity to remove themselves from the
class by rmeturning an opt out, and adequate
representation. /d. af 812, 105 5. Ct. al 2974, Because
these minimal due [*1320] process protections weare
afforded, Shutts concludes that the Kansas court
properly assered jurisdicton over the absent class
members, Id gl 814, 105 5 CI at 2976, However, the
Court emphasized: "Our holding teday is imited to thosa
class actions which seek to bind known plaintifis
[**95] concerning claims wholly or predominately for
money judgments.” Id af 811 pn3 105 S Cf af 2974
n.3. The Shults court “intimate[d] no view conceming
other types of class actions, such as those seeking
equitable relief.” Id,

Significantly, the guestion now before us—whether
shulls reqguires that an absent class member be
afforded an opportunity to exclude herself from a limited
fund class setlement—presents a question of first
impression in this Circuit.*

Shults 5 a case about personal junisdiction—ia., the
forum siate’s adjudicatory power over nonresident. non-
consenting absent class members who did not
otherwise have minimum contacts. Opt-out righls were
of critical importance in Shutts for the reason that they
allowed for an inference of consent, which was sufficient
to support the class action court's jurisdiction over the
tlass members who otherwise had no connection with
Kansas.®

Min in_re Temple, 851 F2d 1263 {11ih Cir,_1958), on appeal
of a decision certifying a Ruwle 23b)1)fB) class, we siated
thalt. based on a Theral reading of Shulls,” absenl class
members “may . have the right fo opt outl of even a
mandatony class acton wherne the predorminant ISS0e s mongy
damages.” |d_{272-F3 n 5 However, because we vacaled the
cerfication onder on other grounds, we did not néed to decide
ihe issue. id

% Owr understanding as 1o the impord of Shutls finds suppor in
the works of commentators interpreting that case. See eg., 4
William B. Rubensiein et al, Newberg on Class Actions §
13:33 (4th ed. 2011) (Under Shutis ] absent class members
without minimum contacts with the forum had to consent fo
personal junsdichon This could be achmeved with notice and

With respect to these nonresident, non-consenting
absent plaintiffs, the opl-oul rights functicned as a
substitute for the fIraditional personal jurisdiction
analysis [minimum contacts) applicable to defendants,
Therefore, cours have concluded, "the Shutts holding
as to what due process requires [™98] where a court
lacks personal jurisdiction over some class members
does not apply where the court has an independent
basiz for jurisdiction.” /n re Joinl E. & So Dist Asbhesios
Litig,, 78 F.3d 764, 778 (2d Cir. 1996]; see, e.g., While
v. Nafl Football League, 41 F.3d 402 407-08 (&th Cir,
1584} (fnding that Shutts opt-out protection was
inapplicable in a Rwe 23(b)[1) clazs action where "each
of the objectors either had minimum contacts with the
forum or submitted himsell to the urisdiction of the
diglrict court™); Gomes v, Vitalink Comme'n Corp, 17
F.3d 1553, 1558 (3d Cir. 1994} ("Although the class
members in the present case were not provided with an
opportunity to opt out, the state court had the [*1321)
requisite power to bind absent class members as long
as they had minimum contacts with the forum and they
warg not otherwize denied dus process."): In re Drexe
Burnham Lamben Grp., Inc., 960 F.2d 285, 292 (2d Cir,
1982 (holding that Shuliz did net require opt-out rights
in a Rule 23(b)(1)(B) class action because the plaintiffs
had alraady submitted to the district court's jurisdiction
by filing bankruptcy claims against the defendant), see
algs Arhur R. Miller et al, Junsdiction [**97] and
Cheice of Law in Multistate Class Actions After Phillips
Petrolaum Co. v. Shulls, 56 Yale | J 1 52 [19856)
(explaining that whether a mandatory class can be
brought after Shutts may depend on “whether there are
sufficient contacts bebveen the claimants (or the object

opt-oul provisions.”); Arhwr R Milker et al, Jursdicton and
Choice of Law in Mullistate Class ["98] Actions Afler Phillips
Petroleum Co. v. Shutts, 95 Yale L. J 1, 52 (1386) ("The right
o opt oul is essental o the Supreme Courls inference of
consent, and that reasoning, in tum, is essential to the Couri's
validation of junsdiction over members who have no affiliation
with a distant forum,.”); Mote, Stephen T. Cottreau, The Due
Process Right to Opt Out of Class Actions, 73 N Y UL L Rev
480 480 (1858) ("Where a stale wishes to bind nonresidents
lackng menimurm contacts with the forum, dueé process
requires lhe granting of opt out nighls o establish consent of
the class members to the court's adjudicatory parisdiction.”).
We also note that in Adams v. Roberfson, 520 U.S. 83, 117 5,
Cr 1028 137 L Ed 29 303 (1897), in dismissing a wiit of
certorar as improvidently granted, the Court charactenzed the
petiboner's contention in Shutls as arguing thal “he stabe court
lacked personal junsdiction over out-of-slate class members,
not the different and broader quesbon of whether . . | due
process requires that all class members have the nght to opt
oul” Id af 58-89, 117 5 CF a0 1030,
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of the action) and the forum®”).

In & limited fund class action, the presence within the
jurisdiction of a res or fund that is the subject [*99] of
the ltigation resclves the perscnal jurisdiction objection
of abszent claimants, See Flanagan v. Ahearn [in re
Aszshesios), 20 F 3d 0563, 987 (Sth Cir_1998) ("The court
can appropriately adjudicate all claims against the fund

because of its jurisdiction over the fund . . . "%

Fanning v. Acromed Corp. (in re Orthopedic Bone
Screw Prods. Liab. Litig), 176 FRD 158 180 (ED.
Fa,_ 1997] (same) B Wiliam B. Rubenstein, et al,
Me on Class Actions § 20014 (4th ed. 2011)
("Certain types of equitable actions invalving allocations
of limited funds . . . historncally have been deemed
constitutional vet have never provided for opt-out
rights.”); Note, Stephen T. Cottreau, The Due Process
Right to Opt Out of Class Actions. 72 N Y.L L Rev
480, 505 (1998] ("Many actions that demand a unitary
adjudication will not require opt out rights because the
forum will have minimum contacts with the class or the
property at stake') (emphasis added) Miler of al
supra, at 32 ("For example, a case concerning a limited
fund located in a particular state can be brought as a
mandatory action, because the nexus between the fund,
the claimants, and the action supports the exercize of
jurisdiction [*100] over claimants even against their
will."); Barbara A Winters, Junsdiction over Linnamed
Flaintiffs_im Mulistate Class Actions, 73 Cal L Rev.
181, 187 (1985) ("There could still be jurisdiction over
such non residents if, for example, rights to a res within
the state were at issue in the litigation.”). The class

¥The Supreme Courl granted cerioran and  ulimately
reversed the Fifth Circuif's Ahsam decision in Otz v
Fibreboard Comp,, 927 US 815, 119 5§ Cf 2295 144 L Ed
2d T15 (1968), Howewer, the Courl, which had the case on
direct review of cedtification, resohved the appeal on the narow
grounds that the cedification of the Emi#ed fund class was
improper under the subsiantive requarements of Rule 23, o al
g21 118 5 Ct al 2302 Thus, the decision was grounded in 8
construction of Role ZHBNINB) [102] instead of due
process. See id af 830, 119 5. CL at 2307 ("The nub of this
case is the cerification of the class under Rule 23BN 1){B) on
a limited fund rabonale ), The Court did mot reach the
issue of whether and under what circumstances limited fund
class members hayve a copstitutional nght o opt out
Therefore, the Fifth Circuils concepd that limited fund class
members do not have a nght fo opt out under Shutts “was not
disturbed by the Supreme Courl [because] the case was
reversed on other grounds ® 4 William B. Rubenstein et al

Newberg on Class Actions § 13:34 (4th ed. 2011).

action courl’s adjudicatory power over the claimants in
such a case s akin to in rem or guasi in rem jurisdiction.
Seg Ahearn, 90 F 3d af 387 ("This view of a limited-fund
class action as similar to an action /» rem makes
particular sense because . . . the court in such an action
has before it for disposition all the assets in which class
members coukd :Iaim an interest.”y, in re Joint E & S
1_552} {holding 'Iha! in mm and q'i.rur in rem 11.|r15:||v:.13m1
[*1332) was available over absent class members
because frial courts were “ully entited to exercise
jurisdiction over the beneficiaries of a [limited fund) trust
created in Mew York, pursuant to the awthority of the
Southemn District bankruplicy court™). modified on reh'g,
993 F.2d 7 (2d Cir. 1993); Grimes, 17 F.3d at 1567-68
(Hutchinsen, J., dissenting) ("Many cases which state or
[™101] seem to imply that persenal jursdiction can be
exercised over absent members of a plaintiff 'class’
without minimum contacts are ‘common fund' cases in
which the court entertaining the action had jurisdiction
over nonresident members, Junsdiction there is present
because the plaintiffs have a property interest in the
fund or aiternatively because the court had m rem or
guasi in rem jurisdiction over the fund.”)."

We hold that the 531.5 million limited fund recovery,

T "Like an interpleader acton, the raison d'efre of a Emited
fund  or mmpairment  class achon 5 the peejudice  and
impairmeni of rights that would result to some claimanis if
athers are permitled 1o seek mdvidual adjudesations™ G
William B. Rubensiein et al, Newberg on Class Actions §
20014 (4th ed. 2011). That is, a unitary adjudication of a Emiled
fund is necessary for the wery reason thal permifting a class
member 1o opt out of such a lmited fund “would defeat its
essential purpose.” Id | see alsp Orfiz, 527 ULS. af 838, 119 5.
Cf_al 231 (The concepl drving [limwted fund acbons)
[**103]) was insuffickency, which alone juslified the limit on
early feast to avoid a later famine.”), Akearn, 90 F 3 af 985
{"Unitary adjpedication of a Emiled fund s crucial because
allewing plaintitfs 1o swe individually would make the litigation
an unseemly race o the courtroom door with monatary prizes
for a few winners and worlhless judgments for the mest®)
{quodations and cilation omitted), Zechariah Chafes, Jr, Bills
ol Peace with Mulliple Parties. 45 Harv. L. Rev. 1297, 1311
{1832 (explaining thal in a limifed fund case “it is impossible
to make a fair destribution of the fund or Emited kability o al
members of the multitude except in a single proceeding where
tive clasm of each can be adudicated with due daference to the
claims of the rest”). Because a court cannot separately resolve
individual claims to a lirmibed fund without prejudicing the nghts
of absent claimants, equity demands thal all claimants to a
limited fund be represented before the courl and bound by the
court’s disposition of the fund. See Ortiz, 527 at 835-36 119
5 C1 st 2309-10.
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which was deposited into a court-supervised settlement
account in Birmingham, Alabama, prior to class
cerlification, provided Judge Pointers court wath
jurisdiction over the fund and all claimants to that fund,
wherever located.*®

[*1333] The opt-cut requirement in Shutts addressed
the class aclion cour's jurisdiction over absent class
members without minimum contacts with the forum.,
Because established law*?

holds that [**108] a court with jurisdiction over a res or
fund also has jurisdiction over all claims agamnst that
fund, Juris’s personal jurisdiction objection is resolved,
and the need for opt-out rights is removed *0

¥The cases cited in Juris's brel are easily distinguished and
not persuasive with respect to our analysis. For example, she
[*™104] rebes heavily on [0 re Real Esfale Tile & Seifemen
Services Anfitrust Litigation, 869 F 24 760 (3d Cir 1989), and
Browvn v Teor ik inswrance Co 982 F 2d 386 (3th Cir

members in the same class action, which was certified under
Rule 23{b)(1fA) and {b)2). not (B){1NB). Feal Esfale, 863
F 2d at 763 Brown, 282 F 24 af 392, Significantly, the courts’
due process discussion—more specifically, their reatment of
the opt-out issue—was not in the context of a limaed fund. In
fact, the Real Estate court expressly staled that its holding did
not “address the due process requarernents in a class action

certified under Rule 23(bl1] in which there i only a miled
common fund from which the plaintiffs can obtain reliel” 859
F.2d al 768 n 8.

F 3d Bro (6t Cir 2000, % also unavaikng. In that case. the
Sixth Corcuil reversed a Rule 23(b)(1B) cerification becausa
the limited fund setilement at issue sulfered from some of the
same deficiencies as that in Ortiz. Most notably, there was no
lirmited fund because the disrict court excluded the value of
two potentially [**105] liable parent companies in calculating
the “und available®™ for sabshing the claims. /o af 878
Although the named defendant alone did nof have assets
sufficient to cover the expected lor liability, the seflhement
released the parent companies who would have been "able {o
bear the expense of likgation and pay damages if found
liabte " |d. Im the case at bar, there were no insurance assets
and therg weare no paent companies. [named's assels
constituted the entirety of the fund available fo satisfy the
claims, and the fund at issue was limited independently of any

v _ingersol infenatonal fne 193 Foag 834 (0 Cyr 19809]
and Molski v Gieich, 318 F.3d 837 {8th Cir 2003). are
likewise unpersuasive. Those cases arcse in the context of
direct appeals of class certification, and each involved a Rule
ZHENZ) class action, nol & limiled fund aclion cedified
pursuant to 23(b)f1){B). Jefferson, 195 F.3d at 897 Molski
S18 F 3 af 943,

¥ The courls junsdiclion in a bmied fund acbion s well-
established as is indicated in the foregoing avthornites, and is
akin 1o thatl descnbed in common fund cases. In the common
fund cases, it was established historically that, so long as the
interests of all ckaamants ane represented before the court, a
unitary decision with respect o common interesis in the fund
will bind all clairmants o thal fund. See eg  Mutane v Cir
Hanover Bank & Trust Co, 339 U.S 306, 313, 70 5 CI 652,
656, 94 L Ed BES (1950) ("IN s sufficient to obsarve that . .
the inlerest of each state in providing means fo close frusts
thal exisl by the grace of its s and are administered wnder
the supendsion of its courds s so msistent and rooted in
cusiom as o eslablish beyond doubd the night of s couns 1o
determine the interests of all claimants, resident or
nonrgssdent, provided its procedure accord full apporundy 10
appear and be heard.”); Harfford Life ins. Co. v lhs 237 L5
GBg 6rQ-F1 35 5 Cf 632 635 59 [ Ed 1185 (19135
[**107] ("The fund was single . . . . It would have been
destruclive of their mutual nighis in the plan of mulual
insurance o use the moruary fund in one way for claims of
msernbers residing in oneé stale. and to use it another way as 1o

Swormstedr, 57 US 288 303 14 L Ed 942 (1853) (For
convenience, therefore, and fo prevent a failure of justce, a
court of equity permnits a portion of the parbes in interest 1o
represent the entire body, and the decree binds all of them the
same as i all were before the courl. The legal and eguitable
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rights and habilites of all being before the courd by
representation, and especially wherne the subject matter of the
suit is common to all, there can be very littlle danger but that
the interest of all will be properly protected and maintamed ™)

in resohing Juris's parboutar opl-out challenge, we note twvo
addifional issues which today's opinion does not address,
Furst, Allergan argues that the Shubtls holding with respect o
opt-out rights is simply inapplicable i a Emited fund case. In
essence, Allergan urges us o adopl the broader reasoning of
the Fifth Circuit in Aheamn, 50 F 3d at 986, which holds
[**108] that “[(fhe limitabon of Shullzs 1o claims thal are
predominantly for money damages forecloses application of its
holding 1o 23B)(1NB) actions which have abways been
equilable and often involve unknown plaintiffs.® Juris responds
that Shutls applies wih equal force lo the Inamed class
sattlement because, alhowgh it was certified under Rule
2Z3HBITIE, it purportedly bound class members with respect
o thedr indrvidual claims for money damages. See o af {004-
06 (Smwth, J., dessenting) (arguing that not all classes cenified
under Rule 237b)1)(Bl seek equitable relief and that a limited
fund setement thal mesolves mass lors would nol be
equilable), As discussed, the inference of consent o
jursdictan from the opt-oul procedure as understood in Shulls
is not needed in the instance case, where Judge Fointer's
court had jurisdicton over all Inamed claimants by virtue of the
limited fund's presence in the forum siate. We therefore need
not decide more broadly whether Shufls s simply nol
applicable at all in a limited fund class action because such an
acton 15 equitable In nature. In smilar circumstances, the
Third Circuit did not address this broader issue, See Grnmes,
17 E 3w 1560 n 1

Second, [*™109] commentators have suggested that all class
members may have a due process righl to opt out that is
grounded n the right o individual control of liigation. Under
this view of the opf-oul righi, absent members may have a due
process nght to exclude themsebdes from the class even In
sHuations. such as the instanl case, where the courf's
adjudicatony junsdiction over them i not subject 1o question,
See Miler et al, supra, at 54 ("Another way to analyze Shutts
15 a decizon protecting the nght to opt oul for its own sake. In
ihis view, the righi to opt out not only is a check agamnst distant
forum abuse, bul i also protects the claimant's night to control
her litigation.”). Coftreaw, supra, at 570 (arguing that “due
process requirgs opd oul nghts In some class achions wihena no
jurisdictional concerns exists®). Jurs briefly mentioned this
alternalive opt-oul argument before Judge Proctor, afthough
even there her supgestion was sufficiently vague and
unaccompanied by any reasoning or authosmly that it s
doubiful the argument was preserved. In any event, her
positon on appeal can only be understood as arguing ihat
Judge Pointer's “court lacked personal purisdiction over out-of-
slate [™110] class members, not the diferent and broader
question of whether, [even] if a state has jurisdiction over the
plantitts, due process reguires thal all class members have

[*1334] D. Propriety of Class Certification

Juris dedicates other portions of her briefs to arguing
that Judge Pointer erred in cerifying the Inamed
settlement class. She claims that the class did not
conform to the Orfiz v. Fibreboard Corp,, 527 U.S. B15,
for certification under Rule 23(b)(1){8), and alsao that the
satflarment was nol an appropriate substitute for
bankruptcy. We hold that these arguments are—at this
stage—barrad by res judicata,

In Qitiz, the Supreme Court reversed class cerfification
in a Rule 23(b){1)(B) limited fund class action that
purported to saltle actual and polential asbesios-related
tort claims. After describing fraditicnal limited funds, the
Court identified three [™111] "common characteristics™
consistent with the "historical limited fund model.” /a_at
838, 119 5 Cf at 2311, "The first and most distinctive
characterstic,” Oriz explains, "is that the totals of the
aggregated liguidated claims and the fund available for
zatisfying them, set definitively at their maximums,
demonstrate the inadequacy of the fund to pay all the
claims." |d. The second historical characteristic is that
"the whole of the inadeguate fund was to be devoted to
The third characteristic is that "the claimants identified
by a comman theory of recovery were treated equitably
among themselves." |d. According to the Court. these
characteristics should be treated as “presumptively
necassary, and not menely sufficient” to  justify
certification of a Rule 23(b){1){B) limited fund class. /d.
af 842 118 5 CL al 2312 Becauze the sattlament at
issue im Otz failed to satisfy these presumptively
necessary characteristics, the Court concluded that
cerlification was improper. /d,_af 884, 1718 5 CF af 2323,
Drliz ulimately leaves open the gueston of whather—
even if the three essential premises are supported—a
mandatory, [™112] limited fund class settlement can
ever be used to resobve tort claims. /g af 844 119 5 Ct,
at 2314,

Judge Proctor concluded that Juris's argument that the
Inamed settloment class was erronecusly cedified under
Rule 23{b){1){8) amounted to an improper basis for
seaking relief under Ruwle 50, He expressly held that

the right to opd out of the class and setlement agreement.”
Adams, 520 U5 at 86-89, 117 5 Ct at 1030. Because the
alternative opt-oul angurment has nol been fﬂlﬂy‘ raised on
appeal, we deem it abandoned and decline to enlerain it Ses
Margk v Singielary, 62 F 30 1295 1208 0 2 (11 Cir, 1933).
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Juris’s attack on the certification order was “foreclosed
as a matter of law.” because "a collateral attack, such as
one launched through Fule 60ib) proceedings, is not a
vehicle for subsequently cormecting past ermors of law,
which undoubtedly includes & conclusion as to
cerification under Rule 23(b)." Distnct Court order,
Docket No. 303 at 45, Stated otherwise, Juris's Rule 23
contentions were not cognizable due process
arguments available o an absent plaintiff collaterally
attacking a prior class judgment. Judge Proctor then
procesded to axplain: "Buf even if Juris ware able fo
confes! Judge Pointer's conclusions of law, the [*1335]
court finds in fthe alternative thal the Inamed class
seftlement was properly certified as a limited fund.” |d.
(amphasis added). Thus, in what was a true allernative
holding, the district court found that the Otiz
requirements for application [**113) of the limited fund
rationale under Rwle 23{B)(1){B) had been satisfied.

On appeal, Juris argues that Judge Proctors allernative
conclusion—that the Inamed setlement possesses the
presumplively necessary characteristics of a limited
fund—is off the mark. She asserts that, if anything,
Judge Pointer should have cerlified the class under
Rule 23{b)(3), as opposed to 23(b){1)(B). Significantly,
howaver, Juris has not challenged. or even
acknowledged, Judge Proctor's helding that this line of
argumant iz foreclozed az a matter of law by the
doctrine of res judicata. Allergan claims that Juris has
therefore waived any argument on this izsue, and we
agree. In the absence of any argument to the contrary,
wia will not disturk the district court's helding that Juns's
position with respect to the propriety of Judge Pointer's
final, unappealed class certification presented an
improper basis for collateral attack *’

Thus, our primary holding in this Part 1lLD is that, by
failing te challenge Judge Proctor's res judicata holding
on appeal, Juns has abandoned any challenge to the
propriety of the Rule Z3(B){1){B) certification by Judge
Pointer. See Sepulveds v U S Altorney Gen,, 401 F 3d
1226, 1228 n.2 (11th Cir. 2005) ("When an appellant

41 Allergan’s response brief clearly argues, under a separale
heading siybed in bobd [ype face, that Juns failed to chalbenge
ihe districi courl's holding that ber class certification argument
wikrs nod @ proper collateral attack. Mevertheless, Juns's reply
brief fails to address the [**114] res judicata issue. Insiead,
Juris continues to dispute only Judge Proctors alemative
conclusion, contending that “the Inamed class settlement did
not qualify for cerification under Rule 237B)fINE) as required
by Oirtiz ® and that "cedification of the Inamed setflemeni class
wias defecthve under the standards pronounced by Ortiz.”

fails to offer argument on an issue, that issue is
abandoned.”). However, aven in the absence of Juris's
waiver, we would affirm Judge Prector's res judicata
conclusion. There s considerable support for the
proposition that a collateral attack is not a vehicle for an
absent class member to retrospectively challenge the
propriety of class cerification under the Federal Rules
of Cwil Procedure. Put otherwise, an absent class
mamber cannot escape the res judicata effect of a prior
judgment by demonstrating—without more—that
carification [™115] was in arror or that the class should
have been certified under a different subsection of Rule
23,

AClerain fundamental defecis—lack of subject matter
jurisdiction, personal jurisdiclion, or due process—in a
prior litigation will render the judgment void and without
legal effect . . . ." Note, Cellateral Attack on the Binding
Effect of Class Action Judgment, 87 Harv, L. Rev. 585,
58384 (1874). However, Tthe rmes judicata
consequences of a final, unappealed judgment on the
marits [are not] atered by the fact that the judgment
may have been wrong or rested on a legal principle
subsequently overruled in ancther case” Federaled
Cr 2424 2428 69 L. Ed 2d 102 {19871). Tharefora, an
absent class member will not typically be able to
collaterally attack a prior judgment by arguirg that there
was an error in the certification.*?

[*1336] It should be emphasized that Ortiz arose on
direct appeal of coertification, not a collateral attack; and
as discussed above—and as Juris concedes—the Court
axpressly decided the case on a construction of Rule
23(b){1)(B), rather than due process. Juris asserts that
Judge Pointer armed in certifying the Inamed satlement
class because it did not satisfy the mles-based
requiremeants for limited fund freatment later announced

42 The Supreme Court's decision dismessing a writ of ceriorari
a% improvidently granted in Tieor Tifle inswvance Ca v, Brown,
511 US 197, 114 5 Ct 1359 128 [ Ed 2d 33 (1954), is
illustratre. Theredn, the Court stated. "Before the Ninth Circuit,
respondents did nof (and ndeed could not) [collaterally]
challenge whether the class in the [™116] MDL Mo, 633
litigation was properly certified under Rules 23(b)f1){4) and
()i} Id_af 120 114 5 Ch at 1367, According to the Court,
res judicata prevented that non-constiulional isswe from being
reitigated on collateral attack; [l was  conclusively
determined in the MDL Mo, 633 litigation thal respondenis’
class it within Rule 23(bNT)A) and (B)(2)." and "even thaugh
that determinabion may have been wrong, it i conclusive upon
these parbes. ™ i af 121, 714 5 Cf af 1267-52
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in Ortiz. She has not attempted to articulate how that
alleged Rule 23 arror amounts o a jursdictional defect
or a viclation of due process. making it an appropriate
subject for attempting to avoid res judicata in a collateral
attack **

Moreover, although Juris asseris that cedification
["117] of the class was in error because the settlement
was an inappropriate substitute for bankrupicy, she
provides no explanation as to how that potential error
would rise to the level of a constitutional or jurisdictional
deficiency.*

Accordingly, even in the absence of Juris's waiver of
any challenge to Judge Proctor's res judicata holding,
we would affirm the district court’s holding that Juris is
barred from bringing her rules-based challenges to
Judge Pointer's certification, 4%

[*1338] E. Anti-Injunction Act

B admittedly, Owliz states that “seriows constitubonal
concems”  provide “furher counsel against adveniurous
application of Rule 23(bNT)(B)." 527 U5 _at 845 119 5 CI af
2314, However, the constiutional concerns expressed in O
related to risks enfailed in adventurous deparures from the
tradibonal characlenstics of the limited fund cases. By
contrast, in this collateral aliack on a final judgment, Jurms
musl demonstrale an actual wiclation of her due process
rights, To be sure, we do not rule out the possibdity that—in
addition to adequacy of notice, adegquacy of nepresentation,
and the nght 1o opt cut—the exent o which there was a “truly
limitesd  fund™ could eved be the subject of a collaberal
[**118] aftack. However, even assuming thal some other case
might involve departures from a “truly limited fund™ sufficiently
significant as to rise Io the level of a due process violation,
Juris has wholly failed 1o identify any such deficiency in this
case

Juris cites to In re Joint Eastern & Southern District
rehy, 993 F.2d 7 (2d Cir_1993). That case discusses the
possibility that the use of a limuled fund class aclion in
sifuations where there is a likelihood that an aggregate of tor
clains would render a defendant insotvent may "constilute[] an
impermissible circumvention of bankruptcy law protections.®
fdl_al 738 Significantly, the courl’s analysis was in the conbext
of a direct appeal from certification, and not collateral review,
and the discusson therein B grounded in lerms of companng
ihe procedural profectons available wnder the statulony
bankrupley scheme wilh those provided by the class action
procedures of Rwle 23 See o af 736 ("To lessen the risk that
these pressures will lead to unfair compromises, bankrupicy

Finally, [*126] Juris argues that the Anti-Injunction Act
barred the district court from enjoining her California
state court action. The Anti-lnjunction Act prohibits a
federal court from enjoining state court proceedings
"gxcept as expressly authorized by Act of Congress, or
where necessary in aid of its jurisdiction, or to protect or
effectuate its judgments.” 28 US C § 2283 We hold
that the district court's injunction in this case was
permissible because it was noecessary "in aid of s
jurisdiction® and "o protect or effectuate its

law provides pumerous safeguards not contamed in class
acton procedures.”). The courl framed [™119] the issue as
whether a Rofe 23b){1}fB) class should haye been cedified
given the courts rmules-based and policy-based coRcEms.
There is nothing in the court's decision {or Jurs's appellate
briefs) to suggest that cireumventing the bankruplcy scheme
would enfaill the sacrfice of absent class members’
constitutional nghls.

In any evenl. although the Joinl Eastem court vacaled
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certification on other grounds, it actually concluded that “the
need 1o nsist on bankruptey law prolections” was nol 0 greal
as to prevent cerification of a limited fund setifement class
undes the crcumstances. /d &l 735-40 We also note thal, in
Ortiz, the Supreme Court expressly siated that “there is no
inherent conflct between a imited fund class action under
Rule 23(b){1}8) and the Bankruptcy Code® 527 L5 af B0
n.34, 1195 CL af 2321 n.34.

4 Although the propnely wel non of Judge Poimlers Rule
23(b){1B) cerification is an issue which is not before us—
both because of Juns's filure o challenge Judge Proctor's res
judicata holding and because of the merits of the operation of
res judicata—ene make brel comments to dlustrale how far
short of any due process viclabon are the relevant facls,
[**120] Judge Pointers Rule 23{b)(1){B) certification was far
different from thal in Oriz. To the extent the instant
circumstances depart al all from the hestorical linwled fund
model, i is not nearly as signficant a deparfure as Jums
sugpests

Ortiz first requies that there be a demonstration that the fund,
“set definitively at [its] maximuem,® s inadequate “to pay all the
claims.” 527 LS ar 838 118 5 Cr af 2371. Unkike the facts
of Crfiz, Judge Pointer undertook a careful analyses of both the
magnitude of the claims and the value and adequacy of the
entirety of the resources to pay those claims. Because there
WS No insurance coverage, the only resources avalable 1o
pay claims were Inamed's own assets, In condrast with Oz,
eutemnal factors here—nol the mere agreement of the
parties—imposed the limit on the size of the fund. The fund
was limited by the net value of the entirety of the assets of
Inamed, As summarnized in Fart | A and Pari |.C, supra, Judge
Poinder's careful findmgs of facl established that the 531.5
million seiftlement fund was substantially greater than the
value of the entirely of the net assets of Inamed which could
have been available to pay claims in the [**121] absence of
cerlification, and that the magnilude of the claims of the class
members far exceeded that value, Moreover, nobtwithstanding
the absence of a senous challenge to these crucial facls,
Judge Proclor carefully reviewed the evidence and Judpe
Pointer's iindings. Judge Proctor semikarly found that the 531.5
mélion fund was the maximum amount thal could have been
available for the claimants, and that the claims of the class far
exceeded any possible recovery, On appeal, Juris fails o
challenge these crucial fact findings by Judge Pointer and
Judge Proclor, and she has never denied thal the value of the
autslanding tort clams vastly excesded the assels avalable 1o
meet the claims.

The second defect idenfified in Ortiz was the fact that the
limited fund settlement failed to ensure “equity among the
members of the class.” 527 U5 af 854, 119 5. CIf. af 2318,
There ane bvo issues here, the inclusiveness of the class and
the faimess of distnbubions fo those within i1 Id. In Ordiz, the
seftlemnent was improper in parl Because class counsel had

agreed to "exclude whal could fum out to be as much as a
hird of the claimants that . . . mighl eventually ba involved.”
al 854 119 S5 Ot al 2318 [*122] There has been no
sugpestion thal any such exclusions occurred wilth respect 1o
the instant settlement class. The Oz limited fund class was
also mproper because the lack of siructural prolections—ie.,
"independent representation as for subclasses with conflicting
interests™—ran contrary to the equilable obbgation within the
Hera, as discussed in Pam 11.C.2, supra, the proceedings
before Judge Pointer were protected by the functional
equivalent of subclasses, and these “procedures . resohve[d)
the difficult issues of treating differently situated claimants
wilh faFness as among themselhas™ Oz 527 L5 &l B56
119 5 Cf at 2319, Jums can hardly make any challenge to the
equity among the class members, particularly in bght of the
fact that she was a mere future claimant at the time, and future
claimants shared with the curmently injuned on a pro rata basis.

The final feature of the setllement in Ortiz that departed Trom
the historical model was "the ultimate provision for a fund
smaller than e assels understond . . . o be available® /d af
[**123] whether this fact would alone be fatal, but it observed
that the defendant contribuled only 3500000 of s own
assels, refamang neady all of ds net worth, with an estimated
value of around $235 million, /d._af 855-61, 119 5 Ct at 2321-
22 The bulk of the sefflement recovery was provided for by
the company’s insurers. |d, importantly, Oriz leaves open how
chose 10 insohwancy a limited fund defendant would nesd bo be
CE At 2321 n3d, and also the extent o which saved
transaction costs and expenses “that would never have gone
into @ class members pockel n the absence of setilement”
may be credited to the defendant as an incentive to settle, id
af BEO-GY, 118 5 Of 2321-22. Here, it i significant thal Judge
Proctor found that, beyond the 3315 million loaned by
Inamed's sensor noteholders, the company had almost no
other assets to contribute to the seftlement, and the entirety of
the settiement fund was earmarked exclusively for the class.
Additionally, Judge Pointer found and Judge Proctor confirmed
1t Inamed hiad & negatne net warth, ned bguidation value of
essentially zero, and no resowrces to pay claims, [**124] As
nobied above in nobe 14, supra, and in stark contrast wath Oz,
it is undisputed that the recovery fund wiimately provided for
thd class was greater than the assets undersiood o be
available

Thus, although the issue is not before ws, the instant
certification would seem to fall within the dicta of Omiz: “IN
Fibreboard's wemn assels would not have been enough to pay
the insurance shofall plus any claims in excess of the policy
limits, the projected insolvency of the insurers and Fibreboard
would have indicated a truly limited fund™ 527 U S af 853

that the seflement was reached by arms-length dealings.
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Moreover, the instant case may be unigue in that there can be
no concemn about conflicts of interest on the part of class
counsel by virtue of the potential gigantic fees emphasized by
the Ortiz court. fd. af 852 n.30, 119 5.Cf at 2317 n.30. Judge
Proctor found that, “unlike Ortiz, class counsel in this case
received their fees from a separale account, funded years
earlier, by a coaltion of breast implant manutacturers ® District
Court crder, Docket Mo, 303 al 54. There is also no issue here
regarding & defendani-favorable [*125] forum selection; the
forum was carefully selected by the Judicial Panel on
Muttidistrict Litigation,

However, even assuming arguendo thal a court on direct
renginw would, after Ortiz, be refectant 1o approve cErfication
of a limited fund class on these facls, thal could provide no
comfort to Jurs. In the collateral challenge posiure of this
case, Juris must demonstrate more than the failure to satisfy
the requirements of Rule 23(b){1NB). She must demonsirate
that her own due process rnights were wiclated. In the
preceding seclions of this opinion, we have addressed each
argument asserted by Juris fo support a due process violation,
and concluded that each argument B wihout ment. In
addifion, the paricular facts of this case suggest the wvery
opposite of a8 due process violation, they indicate fundamanial
fairmess. It is apparent that there was adeguaie notice, that
class objectors had ample opporfunity o make—and did
make—all the arguments Juns now raises, thal future
clamants like Juns recened adequate representabion, and
finally, it is apparent that the class did in fact receive a greater
recovery than was possible with any other avarlable oplion.

#0t s not clear that the Anti-Injunction Act is even applicable
under the present circumstances, The districi court entered
Order 4TA in 1999, permanently enjoinng the Inamed
seftlement class members from “instituting, asserting or
prosecuting . . . i any pending of fulure action in any federal
or state cowrt, any Settled Claim that the member had, has, or
ey have o the future,” and Juns subsequently commenced
the California suit in 2006. District Court order, Docket Mo. 55
at 3; gee Dombrowskl v Pisler, 380 U S 479 484 n 2 BS 5
CL 1196, 1119 n2 14 L Ed 2d 22 {1965) ("This statute and
ils predecessors do nol preclude Injunclions against the
institution [**127] of stale courl proceedings, bul only bar
slays of suits already instiuted ™), Maringale LLC v Cify of
Lowisvifie, 361 F 3d 267, 303 (Gth Cir. 2004) (agreeing that
“thie Anti-Injunction Act dees nol prevent a cour from enjoining
the parties from commencing state courl proceedings, as
opposed 1o endoining the partes from proceeding with already-
filed state actions®) As noled above in the penulimale
sentence of Part LF, supra. Judge Proctor in 2010 did not
himseif issue an injunction against the California suit. Rather,
he held that Judge Poinler's 1999 injunclion was binding on
Junis, thus bamng her subsequent 2006 Calfornia suit,
Hoegwer, because we reect Juns's Anb-Injuncbon  Act
argument on other grounds, we need not decide whether the
Aclis even applicable in this sibuabion.

1. In Aid of Jurisdiction

The "necessary in aid of jurisdiction exception to the
ban on federal [*1339] injunctions exists ™o prevent a
state cour from so interfering with a federal court's
consideration or disposition of a case as fo sariously
impair the federal courl's flexibility and authority to
Locomotive Eng'rs, 308 U5 281, 205 80 5 Ct 1739
1747, 26 L Ed 2d 234 (1970). [*™128] As a general
matter, however, "[cloncurrent in personam jurisdiction
does not satisfy the 'necessary in aid of jurisdiction’
axcaption to the AnlbInjunction Act®™ 1TA Moore's
Federal Practice § 121,07 (3d ed. 2010). As such, lhis
Court has explained that:

Ordinarily, a federal court may izsue an injuncticn
“inaid of its jurisdiction’ in only two circumstances.
(1} the district court has exclusive jursdiction over
the action because it had been removed from siate
court; or, [2) the stale court entertains an in rem
action involving a res over which the district court
has been exercising jurisdiction in an in rem action.

In re Ford Motor Co., 471 F.3d 1233, 1250-51 (11th Cir.
2006).

Importantly, federal courts have recognized a narmow
exception to this general rule, allowing the "in aid of its
jurisdiction” exception o be used "to enjoin parallel state
class action proceedings that might jeopardize a
complex federal seffferment and state i personam
proceedings that threaten to make complex multidistrict
litsgation unmanageable.” 17A Moore's Federal Praclice
£ 121,07 (3d ed. 2010}, For example, in Baitie v, Liberdy
National Life Insurance Co., 877 F.2d 877 (11th Cir
1988}, we held that [™129]a district court that had
issued a final judgment in a complex and lengthy class
action, and expressly retained jurisdiction owver the
settlement, properly enjoined a subsequent state court
suit involving substantially similar claims. We stated that
“it majde] sense to consider th{e] case, involving years
of litigation and mountaing of paperwark, as similar to a
res b be administered,” and that the “lengthy,
complicated litigation [wals the virtual equivalent of a
res.” Id, st BE8F (quolations and citation omitted). We
reasoned that "[alny state court judgment would destroy
the settlement worked oul over seven years. nullify this
court's work in refining its Final Judgment over the last
ten years, add substantial confusion in the minds of a
large segment of the state's population, and subject the
parties to added expense and conflicting orders.” 4.
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Foisom, & F.3d 1465 1470-71 (1ith Cir 1993
(affirming injunction and finding that “viftual egquivalent
of a res to be administered” existed where the district
court had "invested a great deal of time and other
resources in the arduous task of reapporticning
Alabama's congressional [**130] districts®).

The lengthy, complicated litigation at issue in this case
was likewise the "virlual eguivalent of a res.” The district
court has spent countless hours managing the highly
comphex multidistrict breast implant litigation, and it was
only after years of extended settlement negotiations that
the parties were able to resclve the claims of owver
40,000 Inamed breast implant recipients. Moreover, the
district court, like that in Battle, retained exclusive
jurisdiction to review, interpret, and enforce the Inamed
clazs szetbement. The distict court has continuwally
exercised that jurisdiction in interpreting the Inamed
setlement agreement and supervising the escrow agent
charged with administering the settlement fund.
Admittedly, “Battle and Wesch offer fittle guidance as to
how the parallel federal and state proceedings were
sufficiently similar to an in rem proceeding so as to
warrant an injunction.” Burr & Farman v, Blair, 470 F.2d
1019, 1032-33 (11th Cir. 2006). However, we agree with
Judge Proctor that this “paradigmatically [*1340]
complex” liigalion “presumptively satisfies this
standard. "4

District Court order, Docket Mo, 303 at 109,

2. To Protect or Effeciuate Judgments

The "o protect or effectuate” judgments axceplion to the
Anti-Injunction Act, referred to as the “relitigation
excaption,” |5 "appropriate where the state law claims
wiould be precluded by the doctrine of res judicala.” Burr
& Forman, 470 F.3d at 1029-30 (citation omitted). "In a
sense, the reliigation exception empowers a federal
court to be the final arbiter of the res judicata effects of
its own judgments because it allows a litigant to seak an
injunction from the federal court rather than arguing the
res judicata defensa in the state court.” id_at 1030 n. 30
see also Wesch, § F3d at 1471 ("[The reltigation
exceplion] is essentially a res judicata concept designed

4T Molably, Judge Proctor found that “the Batfle [**131] fiction
(tinat & comples chass action 5 sulfickently cormparable 10 a res)
is arguably unnecessary here® Distnct Court order, Docked
Mo, 303 at 108 n.53. As discussed above, the district couwnt
continues to supervise the equitable division of a limited fund,
which Is “nol analogous to a res—il is a res” |d. Thus. the
instant case is very different from the sitwabon addressed by

Judge Tiolat's opinion in Burr & Forman,

to prevent issues that have already been tried in federal
court [™132] from being relitigated in state court.”).

Without alaboration or citation to authority, Juris makes
a conclusory assertion that the relitigation exception
cannol apply because the Inamed class action did not
result in a decision on the merits.*®

The record belies that assertion. For purposes of
determining res judicata, an order approving a
settlernent agreement provides a final determination on
the merits. See Martin v. Pahiakes, 490 F.3d 1272,
1277 (11th Cir, 2007); Nomolk 5. Corp, v. Chevron,
USA, lnc, 371 F.3d 1285 1288 (11th Cir. 2004);
Citibank, NA v, Dala Lease Fin, Corp,, 904 F.2d 1458,
1501-02 (11th Cir. 1990). Judge Pointer's Order 47A
was styled "Order and Final Judgment”, further, after
stating that "every Seltled Claim of each member of the
Inamed Seternent Class is conclusively compromised,
settled and released” Order 4TA dismissed those
claims with prejudice. District Court order. Docket Me.
58 at 1, 4-5. Accordingly, the Inamed class settlement
resulted in a decision on the merits, and we hold the
district court’s imjunchon was necessary “lo protect or
affectuate its judgments.”

I, COMCLUSION

We emphasize the collateral posture of this case. Judge
Pointer's order certifying the Inamed settlement class as
a limited fund class under Ruwe 23(b){1)(B) is not before
us on direct appeal. The issue is not whether we would
on direct appeal vacate certification under the sirict Rule
23 guidelines later announced in Ortiz or whether Rule
23BI1)B) should be used to saitle aggregated
[**134] tort claims in a post-Ortiz [*1341] world,
Instead, Juris can avoid the res judicata effect of the
Inamed class setflement only by demonstrating a

4 Juris alss argues thal this exceplion s inapphcable because
the class judgment [**133] in Order 474 did not satisfy the
demands of due process. Juns B correct thal an injunction
contained in a class jdgment may be collaterally attacked on
due process grounds. Dee Stephesson v Dow Chem Lo
273 F.3d 249, 257 (2d Cir. 2001) (“The injunction was part and
parcel of the judgment that plaintiffs contend Taled o aflord
them adeguate representaton, If  planiiffs’ inadequate
représentalion allegations prevanl, as we $0 contlude, the
judgment, which includes the injuncticn on which defendants
rely, is not binding as to these plaintifts.”), affd i part by an
equally divided court and vacated in parf, 539 UL 5 111 123 5
G 2061 196 L Ed & 106 (2003 However, because we
have already resolved Juris’s due process and personal
junsdickon challenges, we need not address them again hare.
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